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              1       (May 31, 2006.)

              2            THE COURT:  Please be seated.  Thank you so much.

              3   Good to have everybody here.  Let's see.  I've got BlueSky's

              4   list of jurors that want to they want to talk to.

              5            MR. MACON:  Oh, okay.  Let me make my list and I'll

              6   get it right to you.

              7            THE COURT:  And if I don't have the list, you can

              8   give to it me in a minute.

              9            MR. MACON:  Okay.  Thank you, Your Honor.

             10            THE COURT:  That's fine.  That's fine.  And the same

             11   with Medela.

             12            MR. SADLER:  We do have -- I will just tell you we

             13   have follow up questions for all 28 of varying amounts.

             14            MR. MACON:  And I'm in a very similar situation.

             15   Let -- you're -- you're in charge of the agenda but I have a

             16   question about the procedures.

             17            THE COURT:  Why don't we start in tell me your

             18   question

             19            MR. MACON:  My question is exactly that.  Between the

             20   questionnaire and the general questions you are going to ask,

             21   most of the general questions, the questions we would ask for

             22   all of the jurors are taken, but there are specific questions,

             23   as a -- one of the people said -- said she worked for a

             24   medical research firm.  Okay?  I'd like to find out about

             25   that.  And what I'm -- what I'm not sure of is whether that's
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              1   appropriate --

              2            THE COURT:  No, that's fine.

              3            MR. MACON:  Okay.  And you said not to go down, bang,

              4   bang, bang -- I can shuffle them, but in effectively, I have

              5   questions for everybody on the panel.

              6            THE COURT:  Remember, you've got about twenty

              7   minutes.

              8            MR. MACON:  That's not a problem.

              9            MR. SADLER:  Our situation is similar although some

             10   of the questions I know are going to be ones that need to be

             11   taken up at the bench.  There are many that I can ask in the

             12   twenty minutes to just clarify something that's probably not

             13   of a sensitive nature but a number of them had mentioned they

             14   had contact with the attorneys three to five times.  I can

             15   inquire about just the highest level during my twenty minutes,

             16   but obviously, if it's anything that's any detail, we probably

             17   want to take that up at the bench.

             18            THE COURT:  That's fine.  I'm going to give you some

             19   leeway on that.  Just remember, I'm going to keep you pretty

             20   close to the time because I'm also going to give you an

             21   opportunity to ask questions individually, you know, up here

             22   at the bench.  So, just use your time wisely.

             23            MR. SADLER:  Yes, sir.

             24            THE COURT:  Okay?  Okay.  Let me -- I have looked at

             25   your proposed questions.  I'm going to ask many of them and --
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              1   but I'm -- but a lot of them are duplicative from Medela and

              2   from KCI, so from that point of view, I'm not going to -- you

              3   know, I'll keep them where they are.

              4            Do we have any sort of immediate issues to take up?

              5   As I understand it, you won't need anything by way of show and

              6   tell, you won't --

              7            MR. MACON:  No.

              8            THE COURT:  You won't need anything during voir dire.

              9            MR. MACON:  No, Your Honor.

             10            THE COURT:  Okay.  And, remember, -- Let's see.  I

             11   believe you now probably have for me the preliminary

             12   instructions?

             13            MR. MACON:  Yes.  Do we -- we will do it right now.

             14            THE COURT:  Okay.  That will be good.

             15            MR. MACON:  They've been cleared by all the parties.

             16            THE COURT:  Okay.  That's good.  So, Mr. Macon,

             17   anything else?

             18            MR. MACON:  Yes, Your Honor.  Just something that

             19   we -- we talked about in agreement ourselves and, one, as you

             20   can see, we're taking up your jury box.

             21            THE COURT:  That's -- good for you.  Glad to have all

             22   of you here.

             23            MR. MACON:  And secondly, we -- subject to the

             24   Court's approval, we have moved the jury consultants.

             25            THE COURT:  Okay.  That's fine.
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              1            MR. MACON:  But we're in agreement as to where they

              2   are.

              3            MR. SADLER:  That's fine.

              4            THE COURT:  Okay.

              5            MR. SADLER:  Did you want --

              6            THE COURT:  Let me -- Can I mention for those of you

              7   sitting over on this side, because we'll fill that back row

              8   up, if I can get you all to move over to the back row over

              9   here.  That's perfect.  Thank you so much.  Yes.

             10            MR. SADLER:  Does Your Honor want -- you mentioned

             11   you wanted to have a little seating chart of who's over here

             12   at counsel table.  Do you want that now?

             13            THE COURT:  That would be fine.  If you have it, yes.

             14   If you have your seating charts, that would be good.

             15            MR. SADLER:  As you can tell, we went to great

             16   lengths to prepare that.

             17            THE COURT:  I can see.  I -- it must have taken hours

             18   to get this done.  Now, I want you to go show them your

             19   seating chart.

             20            MR. MACON:  We've got a color version, too.

             21            THE COURT:  You know, I mean --

             22            LAW CLERK:  We're stick figures.

             23            MR. MACON:  We wanted to make one of them bald,

             24   but --.  You win round one, Mr. Macon.

             25            THE COURT:  Okay.
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              1            MR. MACON:  These are preliminary instructions, Your

              2   Honor.

              3            THE COURT:  Okay.  I just need one copy for me and

              4   one copy for Kerry.

              5            MR. MACON:  And then the rest are for the lawyers.

              6            THE COURT:  Are all these -- the jurors -- Kerry will

              7   pass out the jurors.  If you will give me the 12 for the

              8   jurors.  Have we got them right near?  Another job well done.

              9            LAW CLERK:  Are there extras or everyone will take

             10   one out?

             11            THE COURT:  Yes.  Here you go, is that --

             12            MR. MACON:  Your Honor, we also have the integrated

             13   witness list.

             14            THE COURT:  Oh, good.  Thank you so much.  Thank you

             15   so much.  And, let's see, do we all have the new list of

             16   jurors?

             17            MR. MACON:  Yes, Your Honor.

             18            THE COURT:  Except -- Kerry, I don't have that new

             19   list.

             20            LAW CLERK:  I don't, either.

             21            MR. SADLER:  I'm not sure we have it.

             22            THE COURT:  Okay.

             23            LAW CLERK:  I think Norma must be --

             24            THE COURT:  Norma must have it here.  I think the

             25   back two rows will be over on this side will be open.
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              1            MR. MACON:  The back on two?

              2            THE COURT:  Yes.  I think so.  Okay.  Is there

              3   anything else anyone wants to take up?

              4            MR. SADLER:  No, Your Honor.

              5            THE COURT:  Okay.

              6            MR. MACON:  No.  I will -- I will say that just

              7   looking at the response you need to give your speech about

              8   this not being a frivolous lawsuit.  That lawsuit reform thing

              9   has really taken hold.

             10            THE COURT:  Well, it has, and, you know, it just

             11   shows that fictions repeated often can become urban legends.

             12   So, that's what's happened.

             13            MR. MACON:  One other suggestion.  Would you

             14   specifically give an instruction after the jurors are selected

             15   that they are not to specifically go to the Internet?

             16            THE COURT:  I will.  Sure.

             17            MR. MACON:  There's a lot of that going on.

             18            THE COURT:  I will.  I do that.

             19            MR. McCLANAHAN:  Paperwork.  Do have you a new jury

             20   list that's been revised for us?

             21            THE COURT:  I'm sure Ms. Wagner's bringing it up.  I

             22   don't have a copy of it.

             23            MR. McCLANAHAN:  Thank you, sir.

             24            THE COURT:  You're welcome.  Okay.  Now, this is such

             25   a good turnout.  I'm glad to see all of you here.  First, let
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              1   me tell those of you that are here as client representatives,

              2   clients and so forth, that all of you have been exceedingly

              3   well-represented in this case.  I consider the lawyers that

              4   are going to present this case and I'll tell the jury the

              5   same, I consider them world-class lawyers.  They -- their work

              6   has been of the highest order in a difficult case and I have

              7   been a beneficiary of their good work.

              8            Let me also tell you that you may have noticed from

              9   time-to-time that your lawyers cooperated with the other side

             10   and that may have alarmed you to some extent.  Sometimes

             11   clients worry about that.  But in my view, that is a

             12   requirement of lawyers and it's a requirement of officers of

             13   the Court and it's indeed, my view is, the highest order of

             14   professionalism, and these lawyers have exhibited every

             15   indicia of professionalism that you would hope for among the

             16   Bar.  So, I just want the clients here and the client

             17   representatives to know that you chose well when you chose

             18   these lawyers for your -- for your counsel.  I like them very

             19   much.  I admire them.  What they're about to do is very

             20   difficult.  In fact, I used to do it for twenty-four years and

             21   I have -- can't remember that I ever had done it as well as

             22   these lawyers have done it.  So, I do want you to know that.

             23            Now, that being said, I want you to know there may

             24   come a time when I will fuss at your lawyers.  I will fuss at

             25   them with great affection and I will -- you know, I may vent a
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              1   little bit with some frustrations about -- just about the

              2   case.  But don't let that alarm you or make you think that

              3   they're doing something inappropriate.  They are advocates and

              4   they do have to advocate your position.  My job is to try to

              5   keep this playing field level.  My job is to try to give both

              6   sides a fair trial and my job is to try to make sure that the

              7   jury gets a shot at doing justice in this case and so the role

              8   of an advocate, of course, is a little bit different, but

              9   there may be times when I may have to talk to your lawyers

             10   about -- about some of my frustrations and I will do the best

             11   I can to do it as thoughtfully as I can.  But this, you know,

             12   is a case with important consequences to all sides and so I

             13   know that the pressures and tensions on the lawyers and on the

             14   clients are great.  I'd simply ask all of you to understand

             15   that what we're doing here has ramifications beyond just this

             16   trial.  It's always important that we treat the courthouse,

             17   the courtroom, the system of justice with respect and that's

             18   especially true when a jury's in the box.

             19            There are times when lawyers and parties want to

             20   grimace, you know, at some testimony, or want to shake your

             21   head or, you know, throw your arms up about how could anybody

             22   say that, how could that ever be allowed in a courtroom.

             23   Stifle that -- you know, that emotion, if you would.  Let's

             24   let the jury have this case in a thoughtful way.  There's

             25   nothing better than doing justice with juries, so please
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              1   remember that.

              2            Now, one of the issues that's going to be a little

              3   difficult to confront today with the jury panel is going to be

              4   Mr. Weston's issue and I've talked to the lawyers some about

              5   it.  After visiting about it, it appears clear to me that the

              6   reasons Mr. Weston gave for leaving his employment with

              7   Medela -- Medela.

              8            MR. MACON:  That's right.

              9            THE COURT:  -- Medela, is going to be an important

             10   issue here.  Medela had some view that Mr. Weston might have

             11   been leaving because of health problems with his wife and

             12   child, at least Medela's view is, and with the opportunity to

             13   look at e-mails they have told me that e-mails showed later

             14   that one of the motivating factors for Mr. Weston to leave

             15   Medela was the fact he had had a relationship with another

             16   woman, she was pregnant, and he was going to divorce his wife

             17   and marry the other person.

             18            Now, this is a very difficult issue to deal with in a

             19   jury because, as we can all imagine, there's a high incidence

             20   of prejudice involved in this.  But because of its overriding

             21   prejudice, we are going to talk about it.

             22            This is the way that I'm -- Let me let you know,

             23   Mr. McClanahan, what I'm going to say, and then I'll talk to

             24   you in a minute.

             25            MR. McCLANAHAN:  Thank you, Your Honor.
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              1            THE COURT:  I am going to say in this case it will be

              2   relevant to discuss why Mr. Weston left his employment with

              3   Medela.  In considering the question, some personal

              4   difficulties of Mr. Weston must be discussed, including the

              5   fact that he divorced his wife to marry another woman who was

              6   pregnant with his child.  These matters are being put into

              7   evidence to consider his reasons for leaving Medela.  Can each

              8   of you consider the context of the inquiry and decide the case

              9   on the totality of the situation or will you instead focus on

             10   Mr. Weston's personal difficulties?

             11            Regardless of the problems he faced in his personal

             12   life, Mr. Weston is entitled to a fair hearing based upon the

             13   totality of the circumstances in this case.  Can you do that?

             14            Now, I want your input on that and any other input

             15   you want to give me.

             16            MR. McCLANAHAN:  My input, Your Honor, is I would

             17   prefer that the Court not talk about the specific reasons.

             18   That is, it -- it may be a point of contention about whether

             19   or not Maria was pregnant at the time and those issues.  If

             20   the Court talks about that, I think it gives added impact to

             21   it.  I would prefer that the Court simply -- The first part

             22   that you read, that he left the -- he left for personal

             23   reasons, it may be an issue, is -- is fine, and then the

             24   lawyers in their voir dire as they see fit may pursue it

             25   further but it concerns me if the Court talks about those
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              1   specific reasons.

              2            THE COURT:  I'll be glad to do it.  So, I would say

              3   in this case it will be relevant to discuss why Mr. Weston

              4   left his employment with Medela.  In considering the question,

              5   some personal matter -- some -- I said some personal

              6   difficulties.  Is that -- do you --

              7            MR. McCLANAHAN:  Issues.  Some personal issues.

              8            THE COURT:  Some personal issues.  Mr. -- Personal

              9   issues of Mr. Weston must be discussed, period.  These

             10   personal matters -- I'm going to say these personal matters

             11   are being put into evidence to consider Mr. Weston's reasons

             12   for leaving Medela.

             13            MR. McCLANAHAN:  That would be fine, Your Honor.

             14            THE COURT:  Now, do you want me to say anything about

             15   keeping these in context?  Anything like that?

             16            MR. McCLANAHAN:  I don't think it's necessary, Your

             17   Honor.

             18            THE COURT:  Okay.  I'll just stop it right there.

             19            MR. McCLANAHAN:  Thank you very much, sir.

             20            THE COURT:  You're welcome.  And I'll let you handle

             21   it from there.

             22            MR. McCLANAHAN:  Thank you, sir.

             23            THE COURT:  Okay.  The jury should be here.  Kevin's

             24   making copies of the orders.  Daniel, or -- can we -- see if

             25   we can contact Ms. Wagner to see where she is.  And if she's
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              1   ready, we're ready.

              2            And everybody sit where they are.  I need to get one

              3   or two items.  I don't want anybody to stand up or sit down.

              4   You can just relax.  I'll be right back.

              5            THE COURT:  Actually, Daniel, how many do we have on

              6   the back row?  Do we have 4?

              7            COURT SECURITY OFFICER:  We have 5, Your Honor.

              8            THE COURT:  Why don't we move one over here to the

              9   first row over here, if we could.

             10       (Jury panel seated.)

             11            THE COURT:  Thank you, sir.  If you will let number

             12   24 go all the way over to the side there.  Perfect.  Okay.

             13   Thank you, ladies and gentlemen.  Please be seated.

             14            It is my pleasure to have you back here today, ladies

             15   and gentlemen.  I know that your presence here today and your

             16   potential service on this jury is going to be a sacrifice.  I

             17   realize that.  I have seen lots of juries now and it never

             18   ceases to impress me how committed our people are to jury

             19   service.

             20            Let me talk to you a little bit about the importance

             21   of jury service so you can put your service in context.  We

             22   have had something like juries for a long time.  You know, the

             23   Athenians had sort of a jury system back in the time of

             24   Socrates, Plato and Aristotle.  Of course, Greek civilization

             25   took a hit and went into some decline for many years, but the
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              1   ideas that the Greeks brought to us lived on and got

              2   incorporated in England years and years and years ago,

              3   centuries and centuries ago.  And, in fact, in the last

              4   invasion of England.  You all remember when that was?  In

              5   1066.  Some of you may be young enough to celebrate the

              6   thousandth year of that invasion in 2066.  I don't think I may

              7   make it.  But some of you may be young enough to make it.

              8            At any rate, when the Normans successfully invaded

              9   Great Britain, they founded the rudimentary beginnings of the

             10   jury system.  The Normans used a great deal of thoughtfulness

             11   and they kept the great institutions that were in place in

             12   Great Britain, in England they kept them in place and the jury

             13   system in particular grew and flourished and the British found

             14   it was an almost perfect way to do justice and so they kept

             15   it.

             16            When these shores began to be populated by people

             17   from Western Europe, the British brought with them the jury

             18   system and the other people that were here, other

             19   nationalities, the Dutch, the Germans, the French, they liked

             20   the jury system, and so it began to grow and flourish in

             21   these -- in these colonies that were started in the New World.

             22            As you know, we all know, things didn't go so well

             23   between Britain and the Colonies.  I just finished reading

             24   1776, which is a really interesting book, and it really sets

             25   forth in that incredible year all the things that happened and
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              1   how our people kept thinking that, You know, well, surely,

              2   we're going to -- you know, we're going to kind of reunite

              3   with England.  Surely they're going to abrogate the Stamp Act

              4   which irritated the Colonists so much.  But slowly but surely,

              5   our people, at least our predecessors, figured out that the

              6   British weren't interested in accommodation.  They were

              7   interested in something far different from accommodation, and

              8   so Washington and Jefferson and Madison and Adams and, you

              9   know, you name them, all those great names in our history came

             10   together and decided that we were going to have to declare our

             11   freedom and Jefferson was appointed -- you know, we were

             12   already at war in the summer of 1776 when Jefferson was

             13   appointed to write the Declaration of Independence because we

             14   had held off, even though we were at war with Great Britain,

             15   we had held off declaring our independence and that was a

             16   great part of the debate within the Colonies, we finally

             17   agreed or there at least was enough consensus that the

             18   Continental Congress was going to declared it's independence,

             19   and so Jefferson, that remarkable enigmatic brilliant man was

             20   assigned to write the Declaration of Independence, and he did

             21   with good help from other remarkable brilliant men, Franklin

             22   as his editor, he wrote the Declaration of Independence, and

             23   the great thing about that, that set the watchword of our

             24   nation.  That says what you have to be to be an American.  You

             25   don't have to be of a particular race, a particular religious
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              1   background.  You don't have to be a particular nationality to

              2   be an American.  What you have to do is you have to believe in

              3   these words in the Declaration of Independence, That all

              4   people are created equal and that they are endowed by their

              5   creator with certain inalienable rights, among them the right

              6   to right, liberty, and the pursuit of happiness.  In essence,

              7   that's what it takes to be an American.  You must believe that

              8   creed.  If you believe that creed, then that's it.  What a

              9   brilliant man, Jefferson, penned those words.

             10            And then in the Declaration of Independence,

             11   Jefferson said that our respect for the nations of the world

             12   require us to give the reasons for our rebellion and so he

             13   listed those reasons and you know what one of the reasons was?

             14   One of the reasons was that our people had been denied the

             15   right to a trial by jury.  That was one of the reasons we

             16   declared our independence and that's one of the reasons we

             17   fought for our independence is that our right to a trial by

             18   jury had been denied by the King of England.  That was worth

             19   fighting for in 1776.  That right was worth fighting for.

             20            Well, you know what happened after that.  It wasn't

             21   easy.  In fact, I was watching the History Channel this --

             22   this Memorial Day weekend when we pause a minute to thank

             23   those who have given so much for the rest of us and as I was

             24   watching it they had Washington, The Warrior, on the History

             25   Channel, and, you know, George Washington was a man of
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              1   unparalleled courage.  He was not necessarily a great general

              2   or a great strategist or tactician, but he was a man of such

              3   courage and strength that he inspired our people to fight.  He

              4   had this great epiphany during the war and the epiphany was he

              5   didn't have to win the war, he just had to make sure he didn't

              6   lose the war, and so while he was undergoing great criticism

              7   for sometimes not engaging the enemy or having other problems

              8   on the battlefield, he understood how important it was not to

              9   lose the war and when he -- and then I read another book on

             10   Washington called The Indispensable Man.  That's why I have

             11   Washington's picture up there, because he was the

             12   indispensable man.  But when he cornered Cornwallis at

             13   Yorktown, he didn't know what to do with Cornwallis, and the

             14   French blockaded the bay and then the French told him how to

             15   beat Cornwallis, and he was smart enough to follow the French

             16   advice and he ended up beating Cornwallis, which of course,

             17   led to our liberty.

             18            One last story I'll tell you about Washington because

             19   it's my favorite story about Washington.  After we won the

             20   war, it took us about a year to gain the peace through treaty

             21   negotiations and during that time the army grew restless.  The

             22   army was really angry at how little support they had gotten

             23   from the Continental Congress, how much sacrifice they had

             24   made and how much little support they gotten from the

             25   continental Congress and there became a time when the army
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              1   with legitimate grievances decided to march on Philadelphia,

              2   the seat of government.  Of course, Washington did not want

              3   that to happen and so Washington approaches his officer corps

              4   to talk to them about this and say this should not happen,

              5   that we have gone too far to lose the rebellion in this way

              6   and he can tell he's not getting through to those officers.

              7   They are angry.  They are mad.  They've sacrificed so much.

              8   He has a letter from the continental Congress in his

              9   constitute pocket and he decides to pull that out and read it.

             10   It's, again, the statement of the support for the army.  He

             11   pulls it out, but then he pauses and then he does something

             12   that -- that surprises the officers.  In his other pocket he

             13   pulls out spectacles, eyeglasses, and no one had ever seen, at

             14   least none of these people -- these soldiers had ever seen

             15   Washington wear eyeglasses.  It was something of a surprise to

             16   them.  And Washington then puts his eyeglasses on and he says,

             17   Forgive me because I have grown not only gray but almost blind

             18   in the service of my country.

             19            At that point, he doesn't even need to read the

             20   letter.  The rebellion, the -- the rebellion of the officers

             21   is over.  They understand the importance of maintaining

             22   civilian control of the military and this is -- this is where

             23   we are now.

             24            Flexner, the biographer -- the great biographer of

             25   Washington, says that meeting was the most important meeting
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              1   that ever took place on American soil and I think an argument

              2   can be made for it.

              3            We won the war.  Then could we win the peace?  As you

              4   know, we had a very loose form of government, the Articles of

              5   Confederation, and it just didn't bind the states together.

              6   Nothing was really happening by way of a central government in

              7   our nation and two people who were very concerned about this,

              8   two young men, brilliant young men, Madison and Hamilton,

              9   decided that we've got to do something or, you know, the

             10   Colonies are just going to split apart, and so they called for

             11   a Continental Convention, a Constitutional Convention in 1786.

             12   No one came.  And so they learned from their mistake that they

             13   couldn't do this on their own.  They were too young and they

             14   needed heavyweights, the heavy hitters, and so Madison visited

             15   Washington that summer and said if we do this again in 1787

             16   will you convene the Constitutional Convention, George

             17   Washington, will you be the presiding officer of the

             18   constitutional convention, and he said he would, because

             19   Washington was very frustrated with the weak central

             20   government because he saw what it meant when you're fighting a

             21   war and trying to keep troops in the field.  So, Washington

             22   agreed and called for a Constitutional Convention in a very

             23   hot, steamy summer in 1787, 55 of the best political minds

             24   that ever populated these shores met in that hot, steamy

             25   summer and they met in secret and they met for six or seven
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              1   long weeks and they hammered out a form of government.  Our

              2   republic form of government.  They hammered out a

              3   Constitution.

              4            And we revere the Constitution, but we have to

              5   remember, it's not a perfect document.  The Constitution, for

              6   example, institutionalized slavery and, of course, that was

              7   the thing that would cause us to have such a bloody war four

              8   score and seven years later.  And I'm just now reading A Team

              9   of Rivals, Doris Kird Goodwin's book on Lincoln and what an

             10   incredible man Mr. Lincoln was.  And he really, taking his cue

             11   from the Declaration of Independence, he really restated our

             12   creed, Four score and seven years ago our fathers brought

             13   forth upon this continent a new nation conceived in liberty

             14   and dedicated to the proposition that all people should be

             15   created -- should be treated equal.

             16            At any rate, one of the great debates in the

             17   Constitutional Convention was how to do the legislature.  The

             18   large states wanted proportional representation because they

             19   had all the people so they wanted a Congress that was elected

             20   based upon the number of people.  The small states tell us the

             21   large states wanted state representation.  They wanted

             22   representation by states.  Madison brokered -- I just finished

             23   reading Madison, a book called James Madison, The Creation of

             24   the American Republic.  Madison brokered the compromise that

             25   created the Senate and the House of Representatives.  And then
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              1   the issue went to our people and -- and the big issue when we

              2   were voting for the Constitution was where are the rights of

              3   people enumerated in this Constitution?  You enumerate the

              4   congressional or legislative power in Article I; you set forth

              5   the -- the executive power in Article II; you set forth the

              6   judicial power in Article III, where is the statement of

              7   rights of our people.  Madison said, No, no, no, we don't want

              8   to do that, because if you write them down, then by necessity

              9   you are defining them and you are limiting them, and we don't

             10   want to do that, because the American people have all the

             11   rights and we give whatever rights we deem appropriate to the

             12   government, but we are the people, and this is -- this is a

             13   government, as Lincoln said, of the people, by the people, and

             14   for the people.  That is us.

             15            It became clear to Madison that he wasn't going to

             16   win that argument.  And Madison, by the way, was a fierce

             17   advocate and he held his beliefs with great conviction.  I

             18   mean, -- I love Madison.  He was -- I wish I had a -- find

             19   another picture on the wall, put Madison up here.  Madison was

             20   one hell of a guy.  But Madison finally figured out, I've lost

             21   this argument and if I don't do something, we're going to lose

             22   the Constitution.  You know, we never want our -- isn't it

             23   interesting to me that we never want our politicians to change

             24   their mind.  I mean, that's -- isn't it terrible that a

             25   politician would change his or her mind.  My gosh, they might
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              1   get new facts that would mean, you know, a different opinion.

              2   Here's an instance, one of the great political leaders of our

              3   nation, Madison, changed his mind, and then he wrote -- he

              4   wrote the Bill of Rights; the first ten amendments to the

              5   Constitution, the greatest charter of freedom ever written for

              6   a people anywhere any time.  And I give you this sort of long

              7   speech to let you know how we got to where we got.

              8            But you know what the center of the Bill of Rights

              9   is?  You have the First Amendment, which gives us the right to

             10   freely practice our religion.  It says that the government

             11   can't establish religion.  It gives us the right to free

             12   speech.  Gives us freedom of the press and freedom to

             13   assemble, all in one First Amendment, we have those freedoms

             14   enunciated.

             15            The Fourth Amendment protects us from unreasonable

             16   searches and seizures.

             17            The Fifth Amendment gives us the right to due process

             18   of law.

             19            The Sixth and Seventh Amendments though are the

             20   cornerstone in my opinion of the Bill of Rights because the

             21   Sixth Amendment gives us the right to trial by jury in

             22   criminal cases and the Seventh Amendment gives us the right to

             23   trial by jury in civil cases.

             24            And our forefathers, the framers of the Constitution,

             25   the Bill of Rights, they understood how important juries are.
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              1            And let me read, if I could, what Madison said about

              2   the civil jury, the jury that we have assembled here today.

              3   Trial by jury in civil cases -- Trial by jury in civil cases

              4   is as essential to secure the liberty of the people as any one

              5   of the preexistent rights of nature.  Trial by jury in civil

              6   cases is as essential to secure the liberty of the people as

              7   any one of the preexistent rights of nature.  And he is

              8   exactly right.

              9            Not too long ago, Justice Scalia on the U.S. Supreme

             10   Court wrote this about juries:  Our commitment reflects not

             11   just respect for long-standing precedent but the need to give

             12   intelligible content to the right of jury trial.  That right

             13   is no mere procedural formality, but a fundamental reservation

             14   of power in our constitutional structure.  Just as suffrage

             15   ensures the people's ultimate control in the Legislative and

             16   Executive Branches, the jury trial is meant to secure their

             17   control in the judiciary.  Our people should control our --

             18   all our branches of government and -- and in the Judicial

             19   Branch the jury has the ultimate control.

             20            Let me -- Blackstone, who is a great British jurist

             21   wrote this:  The jury preserves in the hands of the people

             22   that share which ought to -- they ought to have in the

             23   administration of public justice.  And then he said this:

             24   Every new tribunal erected for the decision of facts without

             25   the intervention of a jury is a step towards establishing
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              1   aristocracy, the most oppressive of absolute governments.

              2   Every tribunal erected for the decision of facts without the

              3   intervention of a jury, is a step toward establishing

              4   aristocracy.

              5            Thomas Jefferson was asked, Well, if you could make a

              6   choice, is it more important for our people to vote and elect

              7   our president and our legislature or to serve on juries?

              8   Jefferson said, It's more important.  If I have to make a

              9   choice for our people to serve on juries.  Because he

             10   understood, as all of our founders understood, that without

             11   justice there is no liberty.  Without justice, there is no

             12   liberty and in America we do justice with juries.

             13            Now, this -- This little speech of mine may seem to

             14   be an overstatement to some extent but I cannot tell you

             15   how -- how much I believe this.  I believe it to my core and I

             16   have been in this justice system since I graduated from law

             17   school in 1967 with two years out for Uncle Sam, almost 40

             18   years, and I -- I have seen it work time after time after time

             19   and -- and justice in America is secure as long as we have

             20   juries.  And the day we decide we're not going to have juries,

             21   we need to shut America down, because without justice, you

             22   cannot have liberty.  I just -- I mean, if you -- if you

             23   cannot protect your rights, if -- if the biggest guy, you

             24   know, on the block, can come and take your property and beat

             25   you to a pulp, if you have no way of protecting your rights,
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              1   then you don't have liberty.  In America, juries -- juries

              2   protect justice and so juries protect liberty.

              3            Now, let me also talk to you a minute about something

              4   else that does alarm me to some extent and that is the attack

              5   on juries in our -- in our great America.  There is a movement

              6   in our -- in our land called Stop Lawsuit Abuse.  There was

              7   even a book, and I really like Mr. Grisham, and he wrote a

              8   book called The Runaway Jury.  Actually, if your read that

              9   book, the jury doesn't run away.  But, you know, there's this

             10   view in America that, My gosh, juries are out of control.

             11   They're just doing stupid stuff, and -- and so, you know,

             12   we've got to stop all this stuff.  And there's this thought

             13   that we're overrun in our courts with frivolous lawsuits.  I

             14   mean, just frivolous lawsuits here and there.  You would think

             15   that all I do as a judge every day is deal with frivolous

             16   lawsuits.  Let me tell you, that couldn't be further from the

             17   truth.  We believe in an open court system.  We believe people

             18   with grievances can come into the courts and air their

             19   grievances and people that are in court, you ask anybody who's

             20   a litigant and you ask them, Well, your case, was your case a

             21   frivolous case?  Well, no, my case wasn't frivolous.  My case

             22   was an honest to God, you know, righteous case, and that's

             23   really what I see in this courtroom and in this courthouse, is

             24   I see legitimate lawsuits sued by -- brought by thoughtful

             25   people to put disputes into the courts and isn't that where we
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              1   want disputes?  Don't we want them in the courts?  Do we want

              2   them in the streets with people with guns strapped on?  Is

              3   that what we want?  No.  We want people, if they've got

              4   disputes, we want them to show up here in this courtroom and

              5   try their cases.  So, I'm -- I will tell you, there is a

              6   movement afoot, and I don't know why, I don't know how we got

              7   here, but there's a movement afoot to beat up this wonderful

              8   justice system of ours and to beat up juries and it may be

              9   well-intentioned, but it is wrong-headed, because we want

             10   people to come to court to resolve their disputes.  We don't

             11   want them resolving their disputes some other way.  And I

             12   never have figured out, you know, what people on decry lawsuit

             13   abuse, what they want?  Do they want us to shut the courts

             14   down?  Do they want people to have to get into fist fights?  I

             15   don't know what they want.  It's not clear to me.  But people

             16   come into this courthouse to resolve honest disputes and you

             17   should know and you should also know that much of these

             18   complaints about our justice system are complaints about

             19   juries.  Are juries perfect?  You name me a human institution

             20   that's perfect and I will -- and I will step back.  But juries

             21   are as perfect as it gets when they work in the courthouses.

             22   They are as perfect as it gets.  And so if you had been

             23   concerned because of what you've read that the courthouses are

             24   overrun with frivolous lawsuits, I will tell you, that's not

             25   my experience and that's not what I have observed, and if you
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              1   have been concerned that we've got juries in America running

              2   amok, that's not my experience and that's not what I have

              3   seen.

              4            And, in fact, let's see.  Let's think about that a

              5   minute.  We can't trust juries?  Who are juries?  Juries are

              6   our people, and so we are saying we can't trust juries so we

              7   can't trust our people?  Where does that leave us?  Where does

              8   that leave us?  I would submit to you that it leaves us at

              9   least in purgatory, if not worse.  Juries do justice and

             10   juries work and you are now here to make sure that justice

             11   works in this case.  This is a legitimate dispute between

             12   thoughtful parties and they need this dispute resolved by a

             13   thoughtful jury and you, ladies and gentlemen, twelve of you,

             14   will be the jury that we need for this case and when you step

             15   forward to serve on this jury, you will be performing a

             16   constitutional obligation, in my opinion, the highest

             17   obligation of citizenship except in time of war when our

             18   people are -- our young men and women are asked to sacrifice

             19   on the battlefield.  But otherwise, this is the highest

             20   requirement of citizenship and when you finish this -- this

             21   jury service, you -- you will feel good because you will know

             22   that you have made a difference for justice and when I do

             23   justice in this case, it -- it strengthens justice in America

             24   and I may -- I may seem pretty -- pretty over the top about

             25   this, but I believe it to my core and you are here to make
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              1   justice work and we are all deeply appreciative of it.

              2            Now, this is a civil case.  It's not a criminal case.

              3   It's a civil case.  And in this case the parties are

              4   represented, I've already told you, by some world-class

              5   lawyers.  Some world-class lawyers.  If you get an opportunity

              6   to sit on this jury, you are going to see lawyers performing

              7   at the highest rung of the legal profession.  They -- they are

              8   almost just about as good as Mr. Surovic over there who is a

              9   great lawyer in his own right, and I'll never let him forget

             10   it, either.

             11            But I am -- I am really pleased that we have such

             12   good lawyers in this case because it is a -- it is an

             13   important and in some ways a difficult case, but these lawyers

             14   will make sure we understand it.

             15            Now, the first thing I want to do is ask the lawyers

             16   to introduce themselves and we're going to start with

             17   Mr. Macon.  First, Mr. Macon, I want you to stand up and tell

             18   us your name and who your clients are and then I want you to

             19   introduce the people with you.

             20            MR. MACON:  Okay.  Thank you.  Thank you.  I feel a

             21   little at -- at awe after that introduction.  I hope I can

             22   live up to part of it.  I am Larry Macon.  M A C O N.  I

             23   represent Wake Forest University and Kinetic Concepts.

             24            THE COURT:  And would you introduce your fine team

             25   over here.
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              1            MR. MACON:  Yes, I will.  These are the people who do

              2   the work.  Okay?  I will start with -- This is Karen Gulde,

              3   Melanie Cowart, and Kirt O'Neill, and they are all lawyers

              4   here with me.

              5            THE COURT:  Excellent.  Thank you, Mr. Macon.

              6            MR. MACON:  Do you want me to introduce the clients?

              7            THE COURT:  Yes.  Would you introduce your clients?

              8            MR. MACON:  I would be happy to.  I represent Wake

              9   Forest University and the inventors in this case.  This is

             10   Dr. Lou Argenta.

             11            THE COURT:  Would you raise your hand, sir?  Thank

             12   you, sir.

             13            MR. MACON:  And this is Dr. Mike Morykwas.

             14            THE COURT:  Thank you, sir.

             15            MR. MACON:  I also represent Kinetic Concepts and

             16   this is Jim Leininger, who is the Founder.  This is Denny

             17   Ware, who is the President.  This is Jackie Roerrig on is the

             18   Head of Lawsuits.  And this is Steve Sibel, on is their Chief

             19   Lawyer in-house.

             20            THE COURT:  Excellent.

             21            MR. MACON:  Thank you, Your Honor.

             22            THE COURT:  Thank you so much, Mr. Macon.  Did all of

             23   you see -- could you see all these people?  Good.  Now, does

             24   anyone know anyone who's been introduced to you, starting with

             25   Mr. Macon, the lawyers, the clients, the inventors.  Does
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              1   anyone know any of these people?  Okay.  Thank you so much.

              2            Now, Mr. Sadler, would you do us the pleasure of

              3   introducing yourself and telling us who client is and then

              4   introducing the people who will work with you and your

              5   clients.

              6            MR. SADLER:  Thank you, Your Honor.  Good morning,

              7   ladies and gentlemen.  My name is Kevin Sadler and I'm with

              8   the Baker Botts Law Firm and I represent two of the parties

              9   who have brought their dispute to you today and the name of

             10   the companies are Medela AG, it's a company based in

             11   Switzerland; and Medela Incorporated, which is based in

             12   Chicago, Illinois.  With me today is my partner, Mr. Scott

             13   Partridge; my colleague, Mr. Scott Powers; my colleague,

             14   Ms. Amanda Mayer.  And if I may introduce my clients, Your

             15   Honor?

             16            THE COURT:  Absolutely.

             17            MR. SADLER:  Over here in the back row of the jury

             18   box, I'll start with the gentleman closest to you, Mr. Bernie

             19   Laurel.  Would you stand so they can see you?  Mr. Laurel is

             20   with Medela, Inc. up in Chicago.  Mr. Beat Moser.  Would you

             21   stand, please, sir?  With Medela AG from Switzerland.  Next to

             22   him is Mr. Urs Tanner; also with Medela AG from Switzerland.

             23   And finally Mr. Carr Lane Quackenbush from Medela, Inc., up in

             24   Chicago and you will refer him referred to as CLQ for short.

             25            THE COURT:  Thank you so much.
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              1            MR. SADLER:  Thank you.

              2            THE COURT:  Does anyone know these lawyers or clients

              3   that have been introduced by Mr. Sadler?  Okay.  Thank you so

              4   much.  Now, Mr. McClanahan.

              5            MR. McCLANAHAN:  Thank you, Your Honor.  Good

              6   morning, ladies and gentlemen.  My name is Randy McClanahan

              7   and I represent BlueSky Medical Incorporated and Richard

              8   Weston.  If I may introduce my team and clients to you at this

              9   time.  Richard Weston, would you, please, stand up?  And next

             10   to Richard is Robert Hershorn, another lawyer on will be

             11   helping us.

             12            MR. HERSHORN:  Good morning.

             13            MR. McCLANAHAN:  Back over here, Tim Johnson is the

             14   Vice-president of BlueSky.  My able assistant Kathy Hamshare,

             15   who has, as Mr. Sadler indicated, will be doing a lot of hard

             16   work for me and I really appreciate it, Kathy.  Thank you.

             17   Mr. Thad Harkins.  Mr. Carl Weston, who is Richard's brother,

             18   little brother, four years younger, and is the General Counsel

             19   of BlueSky Medical.  And then -- I'm sorry.  Bob Espey is

             20   another lawyer who is going to be helping me with the case.

             21   Casey Baugh is another lawyer who is helping us with the case

             22   and finally Trang Tran is also a lawyer helping us with the

             23   case.  Thank you, Your Honor.

             24            THE COURT:  Thank you, Mr. McClanahan.  Does anyone

             25   know Mr. McClanahan or any of the people that he's introduced?
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              1   Yes, ma'am.  One minute, please.  Your juror number 3.  You're

              2   Ms. Allen?

              3            JUROR:  Yes.

              4            THE COURT:  Could you stand, Ms. Allen, so we can see

              5   you?  Who do you know, Ms. Allen?

              6            JUROR:  Mr. Harkins.

              7            THE COURT:  Mr. Harkins.  Do you -- Are you personal

              8   friends with him --

              9            JUROR:  No.

             10            THE COURT:  -- or is it just a passing acquaintance?

             11            JUROR:  I sought legal advice from him.

             12            THE COURT:  And how long ago was that?

             13            JUROR:  About four years ago.

             14            THE COURT:  And did he represent you or --

             15            JUROR:  No.

             16            THE COURT:  He did not?

             17            JUROR:  No.

             18            THE COURT:  Is there anything about that occurrence

             19   that would make you be more inclined to go with Mr. Harkin's

             20   side of this case or less inclined?

             21            JUROR:  Less inclined.

             22            THE COURT:  Less inclined.  Okay.  Well, it didn't

             23   work out, apparently?

             24            JUROR:  No.

             25            THE COURT:  Well, we'll talk to you then at the
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              1   break.  Is that okay?

              2            JUROR:  Yes.

              3            THE COURT:  Thank you so much.  Okay.  Now, I am

              4   going to ask the lawyers -- I told them, as you know, it's a

              5   six week trial with some complexity, so I've asked the lawyers

              6   to boil it down in two minutes.  Now, that's, of course,

              7   impossible to do, but I just want the lawyers to tell you a

              8   little bit about this case to see if there's anything about

              9   this case that -- that you've heard of, you might know of, or

             10   you might have information about.  So, we'll start with

             11   Mr. Macon.  If you would, sir.

             12            MR. MACON:  That's unfair.  I can't say my name in

             13   two minutes, but this -- this case -- This case is about two

             14   general issues.  One is a patent infringement and the other is

             15   a conspiracy to unfairly compete and false advertising.  Let

             16   me very briefly tell you our view of the case.

             17            Dr. Argenta and Dr. Morykwas at Wake Forest invented

             18   a fantastic invention that helps heal wounds.  It's called the

             19   wound VAC.  V A C.  They went to the Patent Office and

             20   complied with the patent regulations and they were issued

             21   several patents as a result.  They, because Wake Forest is a

             22   university and not in the business of developing and

             23   researching new inventions and putting it into the market,

             24   they went and formed a partnership with Kinetic Concepts to do

             25   that.  As a result of that partnership, over a million
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              1   patients have been successfully treated with this product.

              2   Great product.  It is our view that the company, Medela, both

              3   the Swiss company and the U.S. company, and one of their

              4   employees, Mr. Richard Weston, set out on a deliberate plan to

              5   infringe the patent and to steal the business without

              6   investing the hard work and money that Wake Forest and Kinetic

              7   Concepts have put into it and they went through a period of

              8   time with the subterfuge with putting up a shell company, with

              9   putting up an arrangement trying to distance Medela and to

             10   protect Medela from the liability that they knew would occur.

             11   It is our view we will show you written documents which show

             12   that Medela and Richard Weston planned this and that they

             13   carried it out.  We will show you they infringed the patent.

             14   We will show you there was a conspiracy, a conspiracy to

             15   infringe the patent, that Medela induced BlueSky to infringe

             16   the patent, and that Richard Weston was the core figure in

             17   this entire problem.  Thank you.

             18            THE COURT:  Thank you so much, Mr. Macon.

             19   Mr. Sadler.

             20            MR. SADLER:  With the Court's permission, just so we

             21   can stay in order, that -- Let Mr. McClanahan go and then --

             22            THE COURT:  That's fine.

             23            MR. McCLANAHAN:  Thank you, Your Honor.  May it

             24   please the Court.  Thank you, Mr. Sadler.  Ladies and

             25   gentlemen, I agree with Judge Furgeson that this is a very
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              1   important case.  Following what he said, it's also about

              2   protecting the rights of BlueSky Medical and Richard Weston

              3   and the public.  I believe Judge Furgeson mentioned something

              4   about that no human institution is perfect and one of the

              5   things that is going to be decided by this Court is whether

              6   the Patent Office made a mistake in issuing the patent that's

              7   being sued on here.  It's also a very simple case.  Wake

              8   Forest did not invent the vacuum pump.  It's public.  It's not

              9   patented and we are doing what was done publicly before their

             10   invention.

             11            You're next going to hear some questions about

             12   invalidity.  That has to do with what the Judge said about

             13   nobody's perfect and the Patent Office and the issuance of

             14   this patent.  What we're doing was -- was public long before

             15   Wake Forest got their patents in this case.  Sometimes we

             16   think of things in threes and so I'm going to summarize now

             17   three dates that are going to be important in this:  1908 is

             18   the date that this method of treating wounds first started.

             19   1989 is the date that what I will say is a critical article

             20   was published in the medical literature two years before the

             21   third date which is when Wake Forest applied for their patent.

             22   And the jury will be hearing a lot about that.  Does BlueSky

             23   infringe?  No.  We do what the public was allowed to do before

             24   this patent was ever issued.

             25            Mr. Macon may complain about our competition and
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              1   about our advertising.  We compete fairly and in the spirit of

              2   good old American free enterprise.  We compete aggressively

              3   but not unfairly.  KCI does not have -- does not own the

              4   market for what this lawsuit is about, we believe the public

              5   does and look forward to trying the case.

              6            Thank you, Your Honor.

              7            THE COURT:  Thank you very much, Mr. McClanahan.

              8   Mr. Sadler.

              9            MR. SADLER:  Thank you, Your Honor.  You know, as the

             10   Judge told you, this is how we're going to resolve a serious

             11   dispute, having twelve of you come in here and answer some

             12   questions.  And the first thing I want to tell you is I,

             13   Mr. Tanner, Mr. Quackenbush, Mr. Moser, Mr. Laurel, we need

             14   your help and we need you to resolve this dispute because

             15   we've been dragged into somebody else's fight and if you've

             16   ever in your life been dragged into somebody else's fight, you

             17   know what I'm talking about.

             18            Let me tell you just briefly who we are.  Medela AG

             19   is a company that's been in business many years, it's based

             20   over in Switzerland, and they make pumps, general purpose

             21   suction pumps, and they sell them all over the world.  In the

             22   United States, those pumps are sold through Medela, Inc., the

             23   company I told you about that's based up in Chicago, and

             24   Medela, Inc., sells those general purpose suction pumps to a

             25   lot of different kinds of people for some medical uses.  The
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              1   primary use is in the market for helping new mothers with

              2   breast feeding.  That's what this company was really founded

              3   and is based on.  That's more than 90% of what it does.  But

              4   that's -- that's what the people that I'm here for, that's

              5   what we do.  And we've been in this business many years.  We

              6   don't -- we don't need to steal anybody else's business.  We

              7   have a business.

              8            Now, you will hear as we go forward that Mr. Weston

              9   worked for us for about twenty years, and that's true.  And

             10   you will also hear that there came a time when he left our

             11   company under some very difficult circumstances and after he

             12   left he decided to set up his own business, which is BlueSky,

             13   and for about three years now, plus or minus, we have been

             14   selling our general purpose suction pumps to BlueSky, just

             15   like we sell them to a lot of other companies, a lot of other

             16   institutions in the United States.  That's what we do.  That's

             17   it.  We don't conspire, we don't steal business, we don't

             18   unfairly compete, we don't run Mr. Weston's company, we don't

             19   own it, control it, have stock in it.  That's his company.  He

             20   does with it what he wants.  We have a contract with him.  We

             21   sell him pumps.  He pays for them just like everybody else.

             22            But we're here in the middle of this big patent

             23   dispute.  All we have is a pump.  You're not going to hear

             24   anything about pumps and infringing patents because that's not

             25   part of this case.  We're not even being accused of selling a
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              1   pump that infringes anybody's patent.  We've been dragged into

              2   somebody else's fight.  That's why we're going to need your

              3   help to resolve this dispute and we trust you and we look

              4   forward to presenting our case to you.

              5            Thank you.

              6            THE COURT:  Thank you very much, Mr. Sadler.  Now,

              7   ladies and gentlemen, first, let me tell you that while we do

              8   have world-class lawyers to present this case and my

              9   admiration for these lawyers knows no bounds, you almost

             10   always must remember that what the lawyers say is not

             11   evidence.  These are great lawyers and they're great

             12   advocates, but what they say is not evidence.  We have to get

             13   the evidence from the witness stand and from documents and

             14   other kinds of evidence, so just remember that.  They're

             15   telling you this morning what the allegations are in their

             16   case, what their -- what their positions are in their case.

             17            Now, let me ask.  Does anybody know anything about

             18   this case?  Anybody heard anything about this case?

             19            Anybody ever heard anything about this -- this

             20   product that heals wounds?  Anybody ever hear anything about

             21   the product?  Okay.  We'll -- Let's see.  We will go down

             22   the -- this row by row and on the first row I think it's

             23   Ms. Gonzales.  Ms. Gonzales, could you stand and tell us what

             24   you know about this particular product?

             25            JUROR:  I work for DME Company and we work with KCI.
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              1            THE COURT:  Okay.  Your company --

              2            JUROR:  We -- we purchased at that time hospital

              3   beds.

              4            THE COURT:  Okay.  We're going to need to talk to you

              5   at the break.

              6            JUROR:  Okay.

              7            THE COURT:  Okay.  Thank you so much, Ms. Gonzales.

              8   I believe there was a -- Anybody on the second row?  Third

              9   row?

             10            COURT SECURITY OFFICER:  Number 19, Your Honor.

             11            THE COURT:  Number 19.  Yes, sir.  Mr. Norton.

             12            JUROR:  Yes, sir.  Basically, all I know about the

             13   case is -- is what I read in the press, the business, and I

             14   read a lot of business journals and those business-type

             15   things.  That's what I've heard of the case.

             16            THE COURT:  Great.  Mr. Norton, let's talk to you at

             17   the break.  Thank you so much, sir.  Anyone else?

             18            COURT SECURITY OFFICER:  Number 22, Your Honor.

             19            THE COURT:  Number 22.  Yes, sir.  Mr. Duran.

             20            JUROR:  Yes, sir, Your Honor.  I work for a printing

             21   company and we print the marketing brochures for KCI.

             22            THE COURT:  Great.  I'll need to talk to you at the

             23   break.  Thank you so much, sir.  Anybody else on the right

             24   side of the hall here?  Anybody on the left side?  Okay.

             25   Thank you so much.
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              1            Now, ladies and gentlemen, let me tell you who the

              2   expected witnesses are in this case.  Some of these people may

              3   be called.  Others perhaps won't be called.  But let me -- Let

              4   me read you the names, and there's a long, long list here.

              5   I'm going to pause after each name and if you think you know

              6   the person that I have named, just raise your hand and I'll --

              7   I'll go slowly.

              8            Erica Anderson.

              9            You've met Dr. Argenta.

             10            Shannon Banes.

             11            Michael Batalia.

             12            Bryan Beniot.

             13            And, counsel, if I mispronounce these names, help --

             14            MR. MACON:  It's actually Beniot, if it makes any

             15   difference.

             16            THE COURT:  Beniot.  Okay.  See there?  It's my

             17   Lubbock upbringing.  Bryan Beniot.

             18            Well, what about Jesse's name?  Mr. Macon?  Or

             19   Mr. Sadler?

             20            MR. MACON:  Boisseau.

             21            THE COURT:  Boisseau.  You guys are already

             22   challenging me.  Okay.  Thank you.

             23            Donna Brewer.

             24            Nadeem Bridi.

             25            MR. MACON:  Bridi.
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              1            THE COURT:  Bridi.  That's good.  Just speak up.

              2            Penny Campbell.

              3            Christine Carey.

              4            David Ciraulo?

              5            MR. MACON:  Ciraulo, yes.

              6            THE COURT:  Did I get that right?

              7            MR. MACON:  Yes, sir.

              8            THE COURT:  Okay.  Thank you, Mr. Macon.  Mark --

              9            MR. MACON:  Chariker.

             10            THE COURT:  Chariker.

             11            Patricia --

             12            MR. MACON:  Ciejka.

             13            THE COURT:  Ciejka.

             14            Thomas Condor.

             15            Linda Cox.

             16            Matthew Dairman.

             17            Jose Diaz.

             18            Elizabeth Eaton.

             19            Ruben Escobedo.

             20            Joel Fischer.

             21            James Fitzsimmons.

             22            Wilhelm Fleishman.

             23            Sue --

             24            MR. MACON:  Girolami.

             25            THE COURT:  Girolami.  Thank you.
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              1            Gerald Ginsberg.

              2            John --

              3            MR. MACON:  Goolkasian.

              4            THE COURT:  Goolkasian.

              5            Donna Lockhardt Goudberg.

              6            Mark Grannick.

              7            John --

              8            MR. MACON:  Grischow.

              9            THE COURT:  Ronald Hamaker.

             10            MR. PARTRIDGE:  Hamaker.

             11            THE COURT:  Thank you.

             12            Wilson Hayes.

             13            Boneta Hollis.

             14            Harriet Hopf.

             15            Katherine Jeter.

             16            Jay -- And I'll have some help here.

             17            MR. MACON:  Johannigman.

             18            THE COURT:  Tim Johnson.

             19            John Kasberg.

             20            Ron Koval.

             21            Leah Krevit.

             22            Marie Lacroix?

             23            MR. MACON:  Yes.

             24            THE COURT:  Martin Landon.

             25            Bernard Laurel.
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              1            James --

              2            MR. MACON:  Leininger.

              3            THE COURT:  Leininger.

              4            Bryan --

              5            MR. MACON:  Leszkiewicz.

              6            THE COURT:  Leszkiewicz.

              7            Jack Linscott.

              8            Andrew Lucas.

              9            Steven Magee.  James -- Is that Malackowski?

             10            THE COURT:  Malackowski.

             11            Marie McGregor.

             12            Sue Mendez-Eastman.

             13            Robert --

             14            MR. MACON:  Mikolich.

             15            THE COURT:  Mikolich.

             16            Cindy Miller.

             17            Michael Miller.

             18            Susan Morris.

             19            Michael Morykwas.

             20            MR. MACON:  Morykwas.

             21            THE COURT:  Morykwas.

             22            Beat Moser.

             23            MR. PARTRIDGE:  Beat Moser.

             24            THE COURT:  What was that, Mr. Partridge?

             25            MR. PARTRIDGE:  Beat Moser.
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              1            THE COURT:  Beat Moser.  Thank you, sir.

              2            Glenda Motta.

              3            Robert Munson.

              4            Jeffery --

              5            MR. MACON:  Niezgoda.

              6            THE COURT:  Niezgoda.

              7            Dennis Noll.

              8            Steven Nowlis.

              9            Dennis Orgill.

             10            Bryan Pavlin.

             11            Vincent --

             12            MR. MACON:  Pizziconi.

             13            THE COURT:  Pizziconi.

             14            Carr Lane Quackenbush.

             15            Bryan Reisetter.

             16            Jane Rinn.

             17            Doris Ritter-Wiegand.

             18            Robert Roth.

             19            David Samson.

             20            Blaine Sanders.

             21            Kathy Satterfield.

             22            MR. MACON:  Renate Schreiber.

             23            THE COURT:  Renate Schreiber.  Thank you.

             24            Hans --

             25            MR. MACON:  Schmidtner.
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              1            THE COURT:  Schmidtner.

              2            Itamar Simonson.

              3            Lynne Sly.

              4            James Spahn.

              5            Marcella --

              6            MR. MACON:  Stemberova.

              7            THE COURT:  Stemberova.

              8            David Stewart.

              9            Lydia Stone.

             10            Urs Tanner.  Excuse me.

             11            Shelley Taylor.

             12            DeAnna --

             13            MR. MACON:  Thoni.

             14            THE COURT:  Thoni.

             15            Tess Tintle.

             16            Mordechai --

             17            MR. MACON:  Twena.

             18            THE COURT:  Twena.

             19            David Tumey.

             20            Frans Van Wel.

             21            Dennert Ware.

             22            Richard Weston.

             23            Phillip White --

             24            MR. MACON:  Dai-Shan.

             25            THE COURT:  Day-Shan Wong.
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              1            MR. MACON:  Tianning.

              2            THE COURT:  Tianning XU.

              3            And David Zamierowski.

              4            Thank you very much.  I appreciate the good help of

              5   the good lawyers.

              6            Now, ladies and gentlemen, let me ask you some

              7   particular questions and if -- if you need to respond, just

              8   raise your hand and I'll call on you.  And we'll go through

              9   these and then I'm going to have a brief introduction by you

             10   and then each one of the lawyers is going to ask you about

             11   twenty minutes worth of questions.

             12            Okay.  Is there anyone here who has ever worked for

             13   Kinetic Concepts, Medela AG, Medela, Inc., or BlueSky Medical

             14   Group Incorporated?  Anyone ever worked for any of those

             15   companies?

             16            Is there anyone here who has a family member that has

             17   ever worked for Kinetic Concepts, Medela AG, Medela, Inc., or

             18   BlueSky Medical Group?

             19            Have any of your family served in the armed forces?

             20   Let's go by the first -- Let's go row by row.  The first row.

             21   Mr. Surovic.  What -- what branch have you served?

             22            JUROR:  In the United States Army for four years

             23   active duty and I'm currently in the Reserves.

             24            THE COURT:  Thank you very much, sir.  Mr. Scott, did

             25   you raise your hand?
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              1            JUROR:  Yes, sir.  Mr. Scott.  U.S. Air Force twenty

              2   years and change.

              3            THE COURT:  Thank you very much, sir.  Next person.

              4   Ms. -- Ms. Burnette?

              5            JUROR:  You said family member?

              6            THE COURT:  Yes, ma'am, too.

              7            JUROR:  My father was in the United States Army and

              8   my brother is in the Marine Corp.

              9            THE COURT:  Excellent.  Thank you so much.  May he --

             10   your brother be safe.

             11            JUROR:  Thank you.

             12            THE COURT:  Next, Mr. Ramirez.

             13            JUROR:  Marine Corp two years.

             14            THE COURT:  Thank you very much.  Anyone else?  The

             15   next row.  Let's go down the next row, if we could.

             16            COURT SECURITY OFFICER:  Number 9, Your Honor.

             17            THE COURT:  Number 9.  Ms. Herrera.

             18            JUROR:  My father was in the Navy and my stepfather

             19   was in the Air Force.

             20            THE COURT:  Excellent.  Thank you so much.  Yes.

             21   Mr. Day -- Let me see.  Let me make sure I've got this right.

             22   Mr. Frizzell?

             23            JUROR:  Yes.  My father was in the Air Force retired

             24   and then he worked in the Civil Service after the Air Force.

             25            THE COURT:  Mr. Salinas.
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              1            JUROR:  I have military training and most of my

              2   family has served in the military.

              3            THE COURT:  Excellent.  Thank you, sir.  Ms. Vargas?

              4            JUROR:  Yes.  My husband was in the Navy three years

              5   and --

              6            THE COURT:  What branch of service?

              7            JUROR:  Army.

              8            THE COURT:  I was army, too.  Although we -- we did

              9   appreciate the MARINES, I want you to know.  We always --

             10   always good to have marines in your vicinity.  Yes, sir.

             11   Let's see.  You're number 14.  That's Mr. Saldana?

             12            JUROR:  Yes.  Marine Corp.  22 years, retired, and I

             13   have a son that served also four years.

             14            THE COURT:  Excellent.  Thank you so much, sir.  Yes.

             15   Mr. Villarreal.

             16            JUROR:  My brother was Army Reserves.

             17            THE COURT:  Excellent.  Thank you, sir.

             18   Mr. Rodriguez.

             19            JUROR:  Air Force.  Four years.

             20            THE COURT:  Excellent.  Thank you, sir.

             21            THE COURT:  Stuart Vance.  My dad was Navy.  I was

             22   army.  Six years.

             23            THE COURT:  Excellent.  Thank you very much.

             24   Mr. Norton.

             25            JUROR:  Mark Norton.  I was 20 years United States
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              1   Air Force.

              2            THE COURT:  Very good.

              3            COURT SECURITY OFFICER:  Number 20, Your Honor.

              4            THE COURT:  Number 20.  That's Ms. Long.

              5            JUROR:  Yes.  My husband served in the U.S. Army for

              6   twenty years and he is now retired

              7            THE COURT:  Excellent.  Thank you so much.

              8            JUROR:  My brother served 20 years in the Air Force

              9   and I served 26 years in the Air Force and my wife served 4

             10   years in the Air Force.

             11            THE COURT:  Good for you, Mr. Griffin.  Thank you

             12   very much.  Anyone over here on this row?  Okay.  Mr. Pena.

             13            JUROR:  Served in the Air Force for 23 years, sir.

             14   Retired.

             15            THE COURT:  Excellent.  Thank you very much, sir.

             16   And, Mr. Alba.

             17            JUROR:  United States Army two years.

             18            THE COURT:  Me, too.  Thank you very much.  Anyone

             19   else?

             20            JUROR:  My dad served on the Marine Corp for six

             21   years.

             22            THE COURT:  Thank you very much, Ms. Camacho.  Thank

             23   you very much.

             24            Well, that was very impressive for all of you who

             25   have served and for your family members who have served, we --
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              1   we all thank you very much.

              2            I wore the uniform of the U.S. Army for two years and

              3   spent a year in Vietnam and two of the most remarkable years

              4   of my life and I came to really appreciate our armed forces.

              5   They do a wonderful job for us.

              6            Now, we'll have to go row by row here.  Have you ever

              7   served on a jury?  First row raise your hand if you have.

              8   Okay.  Ms. Burnette.  Would you tell us about your jury

              9   service?

             10            JUROR:  It was for the County and it was for a --

             11   unfortunately, for a child molestation case.

             12            THE COURT:  Was it a criminal prosecution?

             13            JUROR:  Yes, sir, it was.

             14            THE COURT:  Okay.  And how long ago was that?

             15            JUROR:  That was approximately a year ago.

             16            THE COURT:  And what I need to know, my central

             17   purpose of asking this question was, did the jury reach a

             18   verdict or was the jury hung?

             19            JUROR:  We deliberated but the defendant pleaded

             20   before we were able to deliver our verdict.

             21            THE COURT:  Okay.  Thank you so much.  Thank you so

             22   much, Ms. Burnette.  Anyone else on that row with jury

             23   service?  Yes, sir.  Mr. Ramirez.

             24            JUROR:  Yes, sir.  I served on two juries.  I don't

             25   know exactly what days it was but the first one was a divorce
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              1   case and the second one was a car dealership.

              2            THE COURT:  And -- and in those two cases was the

              3   jury able to reach a verdict?

              4            JUROR:  Yes, sir.

              5            THE COURT:  Excellent.  Thank you so much,

              6   Mr. Ramirez.  The second row.

              7            COURT SECURITY OFFICER:  Number 10, Your Honor.

              8            THE COURT:  Thank you so much.  Mr. Alonzo.  Number

              9   10, Mr. Frizzell.

             10            JUROR:  Yes.  It was a County case.  It is for -- if

             11   the defendant was able to -- if he was mentally competent to

             12   withstand the case or the hearing.

             13            THE COURT:  Okay.  And were you able to reach a

             14   verdict on that?

             15            THE COURT:  Yes, sir.

             16            THE COURT:  Excellent.  Thank you so much,

             17   Mr. Frizzell.  Anybody else on that row?  Anybody on the next

             18   row?

             19            COURT SECURITY OFFICER:  Number 15, Your Honor.

             20            THE COURT:  Number 15.  That would be Mr. Gomez.

             21   Yes, sir.

             22            JUROR:  Civil case and a child custody case.

             23            THE COURT:  And were you able to reach verdicts?

             24            JUROR:  Yes, Your Honor.

             25            THE COURT:  Excellent.  Thank you, Mr. Gomez.
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              1   Anybody else on that row?

              2            COURT SECURITY OFFICER:  Number 18, Your Honor.

              3            THE COURT:  Yes, sir.

              4            JUROR:  Stuart Vance.  It was a civil case.  It was a

              5   custody suit.

              6            THE COURT:  Were you able to reach a verdict?

              7            JUROR:  Yes.

              8            THE COURT:  Excellent, Mr. Vance.  Thank you so much.

              9   Next row.

             10            COURT SECURITY OFFICER:  22, Your Honor.

             11            THE COURT:  That's Mr. Duran.

             12            JUROR:  Yes, sir.  It was a criminal case.  Child

             13   molestation and we reached a verdict.

             14            THE COURT:  Thank you so much, Mr. Duran.  Anyone

             15   over on this side?  Okay.  We'll start with Mr. Pena.

             16            JUROR:  It was a civil case, unlawful eviction due to

             17   a sexual preference.

             18            THE COURT:  And were you able to reach a verdict?

             19            JUROR:  Yes, we did, Your Honor.

             20            THE COURT:  Thank you so much, sir.  And after that

             21   Mr. Perez.

             22            JUROR:  I served on three so far.  One of them was a

             23   child molestation and then we reached a verdict on that one

             24   and then we got another one for a child custody and they

             25   settled before it was over, and the last one was -- oh --
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              1            THE COURT:  Civil or criminal?  Do you remember?

              2            JUROR:  No.  They settled before -- Oh, it was

              3   criminal.

              4            THE COURT:  It was criminal?

              5            JUROR:  It was a stabbing and they settled before we

              6   got out of there.

              7            THE COURT:  So, when you deliberated, you were able

              8   to reach a verdict in each case?

              9            JUROR:  Yes, sir.

             10            THE COURT:  Excellent, Mr. Perez.  Thank you so much.

             11   Yes, sir.  Mr. Alba.

             12            JUROR:  I served on two juries.  One was a murder.

             13   The other one was a robbery and we reached a verdict on both

             14   of them.

             15            THE COURT:  Excellent.  Thank you so much, sir.  And,

             16   yes.  Ms. Camacho.

             17            JUROR:  It was a civil case and it was a fender

             18   bender and we reached a verdict.

             19            THE COURT:  Thank you so much, ma'am.  Have you or

             20   one of -- or any -- or one of your close family members been

             21   involved in a civil lawsuit, either a lawsuit was brought in

             22   your behalf or on behalf of your family member or you or your

             23   family member defended a lawsuit?

             24            So, first row?  Second row?

             25            COURT SECURITY OFFICER:  Number 11, Your Honor.
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              1            THE COURT:  Number 11.

              2            JUROR:  I don't know if it's good or bad.

              3            THE COURT:  I beg your pardon?

              4            JUROR:  I don't know if it's good or bad, but it's

              5   quite a few lawsuits.

              6            THE COURT:  Well, Mr. Salinas, it happens in the best

              7   of families.  Let me ask you a few more questions.  You say

              8   there have been several lawsuits involving your family and

              9   family members?

             10            JUROR:  Yes, sir.

             11            THE COURT:  And why don't -- Remember this.  Why

             12   don't we talk to you at the break about those lawsuits, okay?

             13            JUROR:  Sounds good, sir.

             14            THE COURT:  Okay.  Thank you, Mr. Salinas.  Anybody

             15   else on that row?

             16            COURT SECURITY OFFICER:  19, Your Honor.

             17            THE COURT:  Oh, I'm sorry.  Let's go back to

             18   Ms. Burnette at the front here.  First row.  She remembered

             19   something.

             20            JUROR:  I have a --

             21            THE COURT:  No problem, Ms. Burnette.  By the way,

             22   I -- I'm not counting divorces in this, so let's don't count

             23   divorces.  Okay.  It wasn't that anyway, right, Ms. Burnette?

             24   Okay.  Great.

             25            JUROR:  Well, I don't -- it's a -- It was a federal
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              1   lawsuit.

              2            THE COURT:  Okay.

              3            JUROR:  Does tax evasion count?

              4            THE COURT:  It does.  It does.

              5            JUROR:  Okay.  Yes then.

              6            THE COURT:  Okay.  Well, let's -- let's talk to you

              7   about that at the break.  Is that okay?

              8            JUROR:  Yes, sir.

              9            THE COURT:  Thank you, Ms. Burnette, so much.

             10            COURT SECURITY OFFICER:  19, Your Honor.

             11            THE COURT:  Okay.  Hold on here a minute.  Let me

             12   just make my notes.  Okay.  Here we are.  Mr. Norton.

             13            JUROR:  Yes.  I was involved with three other people.

             14   We filed a -- a grievance and the case went to trial on a

             15   fraud case.

             16            THE COURT:  And was there a -- How long ago was that?

             17            JUROR:  Probably about -- I want to say six years

             18   ago.

             19            THE COURT:  Okay.  Well, let's -- Let's talk to you

             20   at the break, if we could, Mr. Norton.  Thank you so much.

             21   Anybody else on Mr. Norton's row?

             22            The last row.

             23            COURT SECURITY OFFICER:  20, Your Honor.

             24            THE COURT:  Ms. Long.

             25            JUROR:  It's a lawsuit regarding inheritance
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              1   property.

              2            THE COURT:  And is it still going on?

              3            JUROR:  Yes.  It is out of state though.

              4            THE COURT:  Okay.  We'll talk to you at the break.

              5   Okay?  Thank you very much, Ms. Long.  Okay.  Oh.  Yes, sir.

              6            JUROR:  My father is helping defend a company

              7   Centro-mix.  They are suing because a slab got messed up and

              8   it's still going.

              9            THE COURT:  Pronounce your name for me, Chase.

             10            JUROR:  Chase Jaroszewski.

             11            THE COURT:  Jaroszewski.  So, the case is still going

             12   on, and your father is -- is he suing or is he doing the

             13   suing?

             14            JUROR:  He is the general manager of the company that

             15   got sued.

             16            THE COURT:  Okay.  Let -- Let us talk to you at the

             17   break.

             18            COURT SECURITY OFFICER:  22, Your Honor.

             19            THE COURT:  Okay.  Yes.  Mr. Griffin.

             20            JUROR:  Yes, Your Honor.  My wife was a defendant in

             21   a small claims lawsuit.

             22            THE COURT:  How long ago was that?

             23            JUROR:  That was about two years ago.

             24            THE COURT:  Is there anything about that that -- that

             25   would -- that would make you have difficulty being a juror
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              1   here?

              2            JUROR:  No, sir.

              3            THE COURT:  Okay.  I -- I think a small claims case

              4   we may not talk to you at the break.  We may talk to you about

              5   some other matters, but we probably won't need to talk to you

              6   about that.  Thank you so much, Mr. Griffin.  Last -- our

              7   Front row over here.  Anybody involved in lawsuits?  Oh.

              8   Mr. Griffin.  Yes, sir.

              9            JUROR:  It's Mr. Duran.

             10            MR. MACON:  It's Mr. Duran.

             11            THE COURT:  Oh, Mr. Duran.  I'm sorry.

             12            JUROR:  Yes, Your Honor.

             13            THE COURT:  Keep me straight, Mr. Duran.  You're

             14   doing good work back there.  Thank you so much.  Okay.

             15            Now, the question is have you or any members of your

             16   family ever had to be involved in criminal proceedings and

             17   we'll talk to you at the break about that if that's the case.

             18   Anybody on the first row?  Second row?  Yes, sir.

             19            COURT SECURITY OFFICER:  Number 11, Your Honor.

             20            THE COURT:  Okay.  Let's -- Mr. Salinas, we will talk

             21   to you about that at the break.

             22            JUROR:  Yes, sir.

             23            THE COURT:  Thank you, sir.

             24            MR. MACON:  Ms. Herrera.

             25            THE COURT:  Ms. Herrera?  I'm sorry.  I missed you,
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              1   Ms. Herrera.  Yes, ma'am.

              2            MR. MACON:  I'm going to --

              3            JUROR:  Do you want immediate family or like cousins

              4   and --

              5            THE COURT:  Well, fairly immediate.  Cousins would

              6   count.  Okay.  We'll talk to you at the break.  Thanks,

              7   Ms. Herrera.

              8            JUROR:  Yes.

              9            THE COURT:  I'm just making some notes here.  Thank

             10   you.  Anybody on the third row?  Yes, sir.

             11            COURT SECURITY OFFICER:  Number 14, Your Honor.

             12            THE COURT:  Number 14.  Mr. Saldana.  Okay.

             13   Mr. Saldana, we will talk to you at the break, if that's okay.

             14   Thank you so much.  Anybody else on that third row?  Fourth

             15   row?  And the first row over here.  Mr. Pena.  We'll talk to

             16   you at the break, sir.  Thank you very much.

             17            Now, let me say, in this case there -- there may be

             18   some question about whether or not the jury should award what

             19   are called punitive damages.  Those damages are awarded in a

             20   civil case to deter conduct or to punish and those matters can

             21   be considered in an appropriate case.  The only thing I need

             22   to know, is there anybody here who if the facts justified it

             23   and this jury will decide the facts, even if the facts

             24   justified punitive damages that would be used to deter or to

             25   punish, if the facts justified it, would you still refuse to
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              1   grant punitive damages?  Is there anybody here that would

              2   refuse to do that?  Okay.  Thank you so much.

              3            There will be some fairly technical testimony in this

              4   case and scientific and medical testimony and we will have

              5   experts to help us with this and experts play a special role

              6   in a courtroom because they come with their special knowledge

              7   and they share it with us, but some of you may be an expert in

              8   a particular field.  I need to know, does anybody consider

              9   themselves an expert in a particular field, in a technical

             10   field, in the medical arena, something like that.  We'll go

             11   row by row.  Anybody on the first row?  Anybody on the second

             12   row?

             13            COURT SECURITY OFFICER:  Number 11, Your Honor.

             14            THE COURT:  Yes, sir.  Thank you, Mr. Salinas.  Tell

             15   me your field.

             16            JUROR:  I'm a professional engineer.  Mechanical

             17   engineering.

             18            THE COURT:  You're a -- you're an engineer in what --

             19   what is your engineering field?

             20            JUROR:  Mechanical engineering.

             21            THE COURT:  I consider that an expert field.  And in

             22   particular do you -- do you have some area of expertise within

             23   that field?

             24            JUROR:  Aero structures.

             25            THE COURT:  Aero structures.  Well, let me tell you,
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              1   when I got to calculus, it was all over.  So, at any rate --

              2   At any rate, good for you.  We need lots of engineers in this

              3   country.  Thank you for that.

              4            Okay.  Third row.  Fourth row.  Any -- anybody on the

              5   first row over here?  Okay.  Thank you so much.

              6            Is there anyone here who's ever served as an expert

              7   on a panel like an arbitration panel or an expert in a -- in a

              8   court proceeding?  And, Mr. Salinas, you may be the only

              9   person that would address that issue, but some of the others

             10   of you may have been considered experts in some field for the

             11   purpose of an arbitration panel, a panel of experts, or for

             12   court testimony.  Anybody in that situation?  And,

             13   Mr. Salinas, I take it you've never testified in court as an

             14   expert?

             15            JUROR:  No, sir.  Just providing the backup evidence

             16   doing reports, analysis, but not actually in court.

             17            THE COURT:  Okay.  But you did work on expert witness

             18   reports?

             19            JUROR:  Yes, sir.

             20            THE COURT:  Tell me, how often did you do that?

             21            JUROR:  It comes up about once a year or so.

             22            THE COURT:  Okay.

             23            JUROR:  It was -- yeah.

             24            THE COURT:  Well, we probably need to get some more

             25   information about that, Mr. Salinas, so we're going to --
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              1   we'll talk to you about that at the break.  Okay?

              2            JUROR:  Yes, sir.

              3            THE COURT:  Thank you so much.  Now, you know, what's

              4   interesting is we all have opinions.  You know, I've -- I've

              5   got opinions about things outside my field and they're, you

              6   know, somewhat uninformed from time-to-time, but I still have

              7   my opinions.  I know, you know, that -- it's a free country,

              8   we can all have our opinions.  Now, you may have your opinions

              9   about medical matters, about technical matters.  We're going

             10   to hear from experts, as I've told you, who will -- who will

             11   testify about technical, medical, and scientific matters.  The

             12   main thing I just need to know is that regardless of what kind

             13   of opinions you might have, will you keep an open mind while

             14   you hear these experts testify about their fields of

             15   expertise?  Will you keep an open mind, and will -- will you

             16   listen to what they have to say, even if, in fact, it might

             17   contradict some of your own opinions?  Is there anyone that

             18   would just say, You know, I've got my opinions.  I'm holding

             19   on to my opinions.  I don't care what anybody else says.  I

             20   don't care what the facts are.  You know, my opinions are my

             21   opinions and that's it.  I'm just asking if you're just going

             22   to be open to -- to consider what others have to say,

             23   especially other experts.  Anybody here that -- that would

             24   just reject out of hand expert testimony because in some ways

             25   it might not coincide with your own opinions?  Would anybody
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              1   do that?  Okay.  Thank you very much.

              2            Is there anybody here who's ever worked for or who

              3   has known someone who has worked for the United States Patent

              4   and Trademark Office?  I think that's way up in Washington,

              5   D.C.  So, it's unlikely that would be the case.  They may have

              6   branch offices.  I'm certainly not an expert in that field.

              7   But I certainly don't know anybody.  But I thought it might be

              8   that some of you might.  Okay.

              9            Is there anyone here who has ever worked for or who

             10   has known someone who worked for the United States Food & Drug

             11   Administration?  Yes, sir.  Mr. Surovic.

             12            JUROR:  Yes, sir.  I work with agents from the Food &

             13   Drug Administration in the Austin office very often.

             14            THE COURT:  That's the case.  You have.  Is there

             15   anything about that experience that would make it difficult

             16   for you to be a fair juror?

             17            JUROR:  No, sir.

             18            THE COURT:  Great.  We'll probably need to talk to

             19   you anyway at the break, Mr. Surovic.

             20            JUROR:  Yes, sir.

             21            THE COURT:  Just on general principles.  You know,

             22   it's all -- it's -- Lawyers always want to serve on juries,

             23   but other lawyers are always nervous about that, so -- so, we

             24   just need to talk about that.  But knowing you, you would

             25   be -- not only are you a world-class lawyer, you would be a
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              1   world-class juror, so I'll try to allay the fears and concerns

              2   of these lawyers.

              3            This probably will get some affirmative response.  Is

              4   there anyone here who has ever worked for a hospital, a

              5   nursing home or a medical clinic or any type of medical

              6   position?  The first row.  Okay.  Let's see.

              7            COURT SECURITY OFFICER:  Number 6, Your Honor.

              8            THE COURT:  Mr. Ramirez.  Tell us about that.

              9            JUROR:  I worked as a unit clerk at Veteran's

             10   Hospital.

             11            THE COURT:  And how long was that?

             12            JUROR:  Thirteen years.

             13            THE COURT:  Thirteen years.  Were you ever involved

             14   in the performance of medical services of any kind?

             15            JUROR:  No, sir.

             16            THE COURT:  Okay.  You basically were -- is it --

             17   were you intake?  Is that what you were?

             18            JUROR:  I would transcribed doctor's orders for the

             19   nurses.

             20            THE COURT:  Transcribed doctor's orders for the

             21   nurses?

             22            JUROR:  Yes, sir.

             23            THE COURT:  That must have been a real challenge.

             24            JUROR:  To read the doctor's handwriting.  Yes, it

             25   was.
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              1            THE COURT:  I'm sure it was.  Okay.  Well, thank you

              2   so much, Mr. Ramirez.  Yes, Ms. Gonzales.

              3            JUROR:  I worked for a hospital as a unit clerk also

              4   and I've also worked for a nursing home and a durable medical

              5   equipment company.

              6            THE COURT:  Great.  And we're going to talk to you at

              7   the break about those matters.

              8            COURT SECURITY OFFICER:  Number 10, Your Honor.

              9            THE COURT:  Yes.  Mr. Frizzell.

             10            JUROR:  Yes.  I used to work for Urban and Rural

             11   Pathology during the early 80s.  I assisted a pathologist in

             12   procedures, driving him around.  I actually worked in the

             13   operating rooms doing the pathology work.

             14            THE COURT:  Now, tell me kind of what was that job?

             15            JUROR:  Pathologist -- assistant to a pathologist.

             16            THE COURT:  So, and -- how do you -- Well, I think

             17   maybe, just to be clear, we probably ought to talk to you at a

             18   break.  Would that be okay?

             19            JUROR:  Okay.

             20            THE COURT:  Great.  That sounds like an interesting

             21   job.  Okay.  Next.

             22            COURT SECURITY OFFICER:  Number 17, Your Honor.

             23            THE COURT:  Yes, sir.  Mr. Rodriguez.

             24            JUROR:  Yes.  I'm the Director of Clinics for a

             25   hospital in Fredricksburg.
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              1            THE COURT:  Mr. Rodriguez, we probably need to talk

              2   to you at the break.  Thank you.

              3            COURT SECURITY OFFICER:  Number 23, Your Honor.

              4            THE COURT:  Yes, sir.  Mr. Griffin.

              5            JUROR:  Yes.  I work for the State Department of

              6   Mental Health and Mental Retardation for one year and work for

              7   the San Antonio Metropolitan Health District right now.

              8            THE COURT:  Great.  We ought to talk to you at the

              9   break, too.  Thank you, Mr. Griffin.

             10            Okay.  Anybody else over on this side?  Yes.

             11            COURT SECURITY OFFICER:  28.

             12            THE COURT:  Ms. Camacho.

             13            JUROR:  I worked for Leon Valley Clinic '87 as far as

             14   getting people to pay on their insurance.

             15            THE COURT:  Just to get people to pay?

             16            JUROR:  Yes.

             17            THE COURT:  That was your -- Okay.  Was there

             18   anything that you -- were you in touch a lot with doctors or

             19   were you basically in the accounting end of it?

             20            JUROR:  Yes, sir.

             21            THE COURT:  Okay.

             22            JUROR:  With doctors.

             23            THE COURT:  Just to be careful, let's -- Let's just

             24   talk to you at the break.  Thank you, Ms. Camacho.  Now, I

             25   always thought it would be kind of an interesting thing to
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              1   apply for a patent, but I wasn't -- I wasn't a patent lawyer

              2   and I never was an inventor, so I never applied for a patent,

              3   but I wonder, has anyone here ever applied for a patent or had

              4   a family member who applied for a patent?  Well, that's very

              5   interesting.  Ms. Burnette.  Yes, ma'am.

              6            JUROR:  Actually, I work on a team at work, a

              7   technology -- we apply for technology patents and we have a

              8   regular process of patent evaluation, I work in warehousing

              9   and we applied and received a patent for a particular process

             10   and we have patents pending for other processes.

             11            THE COURT:  That's very interesting.  We do need to

             12   talk to you at the break.

             13            JUROR:  Okay.

             14            THE COURT:  Thank you so much.

             15            JUROR:  I can't tell you about them.

             16            THE COURT:  All right.

             17            JUROR:  I'll discuss in concept.

             18            THE COURT:  That's good.  That's good.  No, we're not

             19   going to -- we're not going to get into the details.  Okay.

             20   Yes.

             21            COURT SECURITY OFFICER:  Number 11, Your Honor.

             22            THE COURT:  That's our mechanical engineer,

             23   Mr. Salinas.

             24            JUROR:  Most of our work will eventually result in a

             25   patent.  We will have patent applications ongoing during the
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              1   trial.

              2            THE COURT:  Okay.  Then we certainly need to talk to

              3   you at the break.  Thank you, sir.  Anybody else?

              4            COURT SECURITY OFFICER:  Number 18, Your Honor.

              5            THE COURT:  Mr. Vance.  By the way, I want everyone

              6   to know that Mr. Vance is going fishing in Alaska as soon as

              7   this trial is over.  So, I -- I assured him that he would make

              8   his trip to Alaska at the end of -- the end of July, so --

              9            JUROR:  Okay.

             10            THE COURT:  It's a promise, sir.

             11            JUROR:  Yes.  I had an uncle that applied for a

             12   patent for some fishing lures.

             13            THE COURT:  That's great.  Let's talk to you at the

             14   break.

             15            COURT SECURITY OFFICER:  Number 21, Your Honor.

             16            THE COURT:  Okay.  Yes, sir.  I -- I'm going to be

             17   informal, Chase, with your permission, and I'll -- I'll get to

             18   your -- You know, I've had five law clerks with indian

             19   heritage and it took me half the year to get their names.

             20   Sasha Kalapatapu.  So, you're just going to -- bear with me,

             21   okay?

             22            JUROR:  My grandmother has a patent on a seasoning

             23   that we now bottle and sell --

             24            THE COURT:  Oh.

             25            JUROR:  -- to --
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              1            THE COURT:  What kind of seasoning?  Barbecue or --

              2            JUROR:  All purpose seasoning.

              3            THE COURT:  Mother has patent on a seasoning.  What's

              4   the name of it?

              5            JUROR:  Anita's Seasonal.

              6            THE COURT:  Anita's Seasonal.

              7            JUROR:  Yes, sir.

              8            THE COURT:  Okay.

              9            JUROR:  It's in most of the meat marks around here.

             10            THE COURT:  I'll be looking for it.  Okay.  That's

             11   great.  Anybody over here?  Yes, sir, Mr. Pena.

             12            COURT SECURITY OFFICER:  24.

             13            JUROR:  My brother-in-law has applied for several

             14   patents.  He's a -- he's an inventor want-to-be but I don't

             15   have any other information what --

             16            THE COURT:  Okay.  But -- Mr. Pena, let's talk to you

             17   about that.  Brother-in-law is an inventor want-to-be.  Okay.

             18   Great.  Okay.  Thank you, sir.  Next.

             19            JUROR:  My brother-in-law has invented a gel I guess

             20   you can put like when you do in the computer, it's like a pad,

             21   but he hasn't heard anything on it yet.

             22            THE COURT:  Okay.  We'll talk to you about that at

             23   the break.  Thank you.  Okay.  Excellent.

             24            Have you or any member of your family or your

             25   employer ever registered an Internet domain name?  Okay.
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              1   Let's see.  We'll start at the top here.

              2            COURT SECURITY OFFICER:  Number 2, Your Honor.

              3            THE COURT:  Yes, sir.  Mr. Scott.

              4            JUROR:  Yes, sir.  My daughter is a software engineer

              5   and she has a domain name.

              6            THE COURT:  Okay.  We may end up talking to everybody

              7   at the break.  But we'll talk to you at the break about that,

              8   Mr. Scott.

              9            JUROR:  Okay, sir.  Thank you.

             10            THE COURT:  Yes, ma'am.  Ms. Burnette.

             11            JUROR:  My employer USAA has several domains and

             12   registered and I run the website for my boy friend and his

             13   family, they have a real estate company and I -- which is

             14   raywoodrealestate.com.

             15            THE COURT:  Great.  I will tell you, I'm a USAA

             16   subscriber, and you really do have, you know, great

             17   automation.  It's so easy to deal with.  You can tell your

             18   people that.

             19            JUROR:  I will do that.

             20            THE COURT:  Tell them I really appreciate it.  Thank

             21   you.

             22            JUROR:  Six products per household.  Okay.  Anybody

             23   on the next row?

             24            COURT SECURITY OFFICER:  Number 9, Your Honor.

             25            THE COURT:  Ms. Herrera.
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              1            JUROR:  I'm employed at North Side Ford and they have

              2   a website.  Northsideford.com.

              3            THE COURT:  Do you have anything to do with that

              4   website?

              5            JUROR:  A little bit.  Just when the leases come in

              6   and I help set them up, but not really.

              7            THE COURT:  Not really?  Okay.  Marginal.  Okay.

              8   Right now, we won't need to talk to you at the break then.

              9   Thank you, Ms. Herrera.  And Mr. Salinas?

             10            JUROR:  My company has a website and I used to have a

             11   couple of personal websites.  I set policy on the company

             12   website?

             13            THE COURT:  You set what?

             14            JUROR:  I set policy for what's on the website for

             15   the corporation.

             16            THE COURT:  Tell me your company's name.

             17            JUROR:  BEC Corporation.

             18            THE COURT:  BEC?

             19            JUROR:  Corporation.

             20            THE COURT:  What does BEC do?

             21            JUROR:  Technical consulting.  Lately since 9-11,

             22   primarily defense contracting.

             23            THE COURT:  Great.  Thank you -- thank you very much,

             24   Mr. Salinas.  Okay.  Anybody --

             25            COURT SECURITY OFFICER:  Number 15, Your Honor.
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              1            THE COURT:  Yes.  Mr. Gomez.

              2            JUROR:  Yeah.  My employer has a website.

              3            THE COURT:  I beg your pardon?

              4            JUROR:  My employer has a website.

              5            THE COURT:  What's your employer's name?

              6            JUROR:  K B Homes.

              7            THE COURT:  Okay.  Do you have anything to do with

              8   that?

              9            JUROR:  No.

             10            THE COURT:  Okay.  Thank you so much, Mr. Gomez.

             11   Anybody else on that row?

             12            COURT SECURITY OFFICER:  Number 18, Your Honor.

             13            JUROR:  Yes, sir.  I work for TXDOT.  We have

             14   several.  But I'm not really involved all that much.  Every

             15   now and then.

             16            THE COURT:  Okay.  That's fine.  We're going talk to

             17   you anyway, Mr. Vance.  Okay.  Anybody else?

             18            COURT SECURITY OFFICER:  Number 20, Your Honor.

             19            THE COURT:  Yes, sir.  Ms. -- Ms. Long.

             20            JUROR:  My employer's website uthssca.edu, UTHSSCA.

             21   That's the nickname.  And the name of the company is

             22   University of Texas Health Science Center.  I am not the web

             23   master.  I only go there occasionally to check things out.

             24            THE COURT:  Okay.  You are a programmer analyst.

             25   Correct?
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              1            JUROR:  Yes, sir.

              2            THE COURT:  Okay.  And so you -- I guess you spend a

              3   lot of time with the technical issues in your -- in your

              4   firm -- in your hospital?

              5            JUROR:  Information technology, software, information

              6   security and those issues, those -- those programs that affect

              7   the institution.

              8            THE COURT:  Great.  And you work for a Health Science

              9   Center, so we'll -- we'll also talk to you about that.

             10            JUROR:  Okay.

             11            THE COURT:  Thank you, Ms. Long.

             12            COURT SECURITY OFFICER:  Number 22, Your Honor.

             13            THE COURT:  Okay.  Let me -- Let me just make my

             14   notes here.  Yes.  Mr. Duran.  I got it right this time.

             15            JUROR:  Yes, sir.  My employer has a website and I

             16   manage their E-commerce Division.

             17            THE COURT:  On is your employer?

             18            JUROR:  It's Cenveo Incorporated.

             19            THE COURT:  How do you spell that?

             20            JUROR:  C E N V E O.

             21            THE COURT:  And you manage their e-mail --

             22            JUROR:  Their e-commerce.  We offer that on line.

             23            THE COURT:  We'll talk to you about that at the

             24   break.  Thank you, Mr. Duran.

             25            COURT SECURITY OFFICER:  Number 23, Your Honor.
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              1            THE COURT:  Yes, sir, Mr. Griffin.

              2            JUROR:  Yes.  My employer San Antonio Mental Health

              3   has a website.  I have four domain names that I'm taking care

              4   of presently.

              5            THE COURT:  Really?

              6            JUROR:  Yes, sir.

              7            THE COURT:  Is that for business or personal?

              8            JUROR:  Business and personal.

              9            THE COURT:  Okay.  Well, let's talk to you about

             10   that.

             11            COURT SECURITY OFFICER:  Number 6, Your Honor.

             12            THE COURT:  Oh, -- Yes, sir.  We'll go -- come back

             13   to you, Mr. Ramirez.

             14            JUROR:  Yes, sir.  My company -- I work for Valero

             15   Energy and they have a website.  They're all on the net.

             16            THE COURT:  That's right.  Do you have anything to do

             17   with that?

             18            JUROR:  No, sir.

             19            THE COURT:  Okay.  Thank you so much -- very much,

             20   Mr. Ramirez.  Let me make a note here.  Okay.  Anybody on

             21   the -- Yes, sir, Mr. Pena.

             22            COURT SECURITY OFFICER:  24, Your Honor.

             23            JUROR:  My son has a domain, a website, on a fishing

             24   foundation that we have in support of diabetes.  My

             25   involvement with that, I do go into it live, we set terms
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              1   involved in a fishing tournament and everything else that's

              2   coming up.

              3            THE COURT:  You run a foundation -- you are involved

              4   -- your family runs a foundation?

              5            JUROR:  Yes, sir, Your Honor.

              6            THE COURT:  And it promotes fishing --

              7            JUROR:  Not -- not quite as you say it.  It promotes

              8   fund raising for diabetes and cancer.

              9            THE COURT:  Okay.

             10            JUROR:  Fishing and golf are just a means of raising

             11   funds.

             12            THE COURT:  I see.  It raises money to promote --

             13            JUROR:  Research.

             14            THE COURT:  -- research for diabetes and cancer.

             15            JUROR:  Yes, sir.

             16            THE COURT:  Great.  Thank you, sir.  Okay.  Anyone --

             17   Yes, sir.

             18            JUROR:  I've got a --

             19            THE COURT:  Mr. Perez.

             20            JUROR:  I've got my own personal website but I use it

             21   just for business.

             22            THE COURT:  Okay.

             23            JUROR:  It's like a mobile office.

             24            THE COURT:  Okay.  And so you set up your domain and

             25   your domain name, you just set all that up?
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              1            JUROR:  My son does that.

              2            THE COURT:  Your son does that?  So, is there

              3   anything about that that gets you involved in the technical

              4   aspects of that --

              5            JUROR:  No.

              6            THE COURT:  Okay.  Great.  Thank you, Mr. Perez, so

              7   much.  Okay.  Thank you.  Have you, a family member, or an

              8   employer ever purchased or licensed a patent, trademark, or

              9   copyright?  And --

             10            COURT SECURITY OFFICER:  Number 11, Your Honor.

             11            THE COURT:  Mr. Salinas.  We're going talk to you

             12   about that.  You seem to have a lot of involvement in that

             13   area than I'm sure we're going to talk.  Ms. Burnette, you

             14   seem at USAA, you have -- anybody else beside Mr. Salinas or

             15   Mr. Burnette?  Okay.  Thank you.

             16            Do you know someone on has sued or been sued in

             17   dispute over trade secrets, intellectual property, unfair

             18   trade practices or false advertising?  Mr. Salinas.

             19            JUROR:  Yes.

             20            THE COURT:  You're a -- you've got a lot of stuff

             21   going on in your life, Mr. Salinas.  But you seem to have it

             22   all together.  I'm very impressed.  Okay.  We'll talk to you

             23   about that.  You know, we have -- I don't think anybody knows

             24   any of the companies that are a part of this case.  Mr. --

             25   Mr. Macon --
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              1            MR. MACON:  Yes, sir.

              2            THE COURT:  Tell -- Kinetic Concepts is involved in

              3   several different endeavors.  Correct?

              4            MR. MACON:  Yes, sir.

              5            THE COURT:  Tell the jury the different endeavors

              6   they are involved in.

              7            MR. MACON:  In essence, there are two major aspects

              8   of Kinetic Concepts.  It was first founded to deal with

              9   problems of immobility, pneumonia, bed sores, and they

             10   developed a unique type of specialty bed that helped rotate

             11   patients to keep them from getting pneumonia or ameliorate

             12   effects and to help with the situation of bed sores.  The VAC,

             13   way was invented by Wake Forest is a different product line

             14   and that's a product line that people on have large sores,

             15   people with diabetes, people that have sores that won't heal,

             16   it's a process that's -- you will hear all about it.  It's a

             17   process that allows those wounds to heal and it's a pretty

             18   spectacular process, but that's the other line.  So, there are

             19   those two basic lines and have been since 19 --

             20            THE COURT:  So, one is a medical device to help heal

             21   wounds and the other is a medical bed.

             22            MR. MACON:  A special bed.

             23            THE COURT:  I'm just asking, does anybody know

             24   anything about Kinetic Concepts, about this company, about

             25   their beds or their wound device?  And I -- I do know that
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              1   Ms. Gonzales does and we're going to talk to her about that.

              2   Does anyone else know anything?  Okay.  Let's see.  We have --

              3            COURT SECURITY OFFICER:  Number 17, Your Honor.

              4            THE COURT:  Number 17, Mr. Rodriguez.  Tell me what

              5   you know.

              6            JUROR:  Well, being around hospitals and clinics I am

              7   aware of and heard of the rotating beds or the --

              8            THE COURT:  Great.  We'll talk -- we're going to talk

              9   to you at the break.  Thank you so much, Mr. Rodriguez.

             10            COURT SECURITY OFFICER:  Number 19, Your Honor.

             11            THE COURT:  Yes.  Let me just write this down.  Okay.

             12   Yes, Mr. -- Mr. Norton.

             13            JUROR:  Basically, what I -- what I've read and

             14   learned from somebody -- the journals that I've read about the

             15   case.

             16            THE COURT:  Okay.  Now -- thank you very much.

             17   Anybody else?  Ms. Burnette.  Up here.  Number 4.  Yes, ma'am.

             18            JUROR:  Actually, I know somebody who works with the

             19   technology department at KCI who does what I do there in data

             20   warehousing and reporting analysis.

             21            THE COURT:  Okay.  We'll need to talk to all of you

             22   about this.  Anybody else other than those four people?

             23            KCI is a San Antonio company.  Does anyone know

             24   anything generally about KCI or Kinetic Concepts?  Seen their

             25   ads or anything?  I -- I think the people that we've -- we've
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              1   already talked to, Mr. Norton and Mr. Rodriguez, are shaking

              2   their heads that they've seen their ads and, of course, since

              3   you know their company, you connect the company with the ads.

              4   Ms. Burnette, is that true with you and --

              5            JUROR:  Yes.

              6            THE COURT:  And, Ms. Gonzales, with you as well?

              7            JUROR:  Yes.

              8            THE COURT:  Anybody else?  Yes, ma'am.

              9            JUROR:  Well, yes, I've seen I guess and looking for

             10   employment, I've seen their ads for employment, but also I

             11   guess I should say in regards to their bed, I -- my dad

             12   recently or just recently used one of their beds, he was in a

             13   car accident.  He had to use one of those mattresses for him.

             14   He was unable to walk, so he had to use one of those to get --

             15   the circulation in his body -- the rest of the parts of his

             16   body.

             17            THE COURT:  So, you -- you now recall that --

             18            JUROR:  I'm sorry.  I was just late --

             19            THE COURT:  That's -- Ms. Villa, you are not late at

             20   all.  So, your dad has used the bed?

             21            JUROR:  Yeah.  Just recently.

             22            THE COURT:  Okay.  Let's talk to you at the break.

             23   Okay.  Anybody else?

             24            COURT SECURITY OFFICER:  Number 19, Your Honor.

             25            THE COURT:  Mr. Norton.  Yes, sir.
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              1            JUROR:  It occurs to me that at one point when I

              2   retired from the military in 2001, I had placed an application

              3   with KCI and was interviewed for a position with the company.

              4            THE COURT:  Good.  Thanks for recalling that and

              5   we'll want to talk with you about that at the break.  Okay.

              6   That's good.  Sometimes if you recall an answer to a question

              7   that I asked a little while ago, just raise your hand and

              8   we'll get to it, just as was done there.  Anyone else?

              9            Now, we all know about Wake Forest University, don't

             10   we?  Tim Duncan graduated from Wake Forest University and he

             11   is our main man here in San Antonio, without any question.

             12   Just because we are grateful for Wake Forest for giving us

             13   Tim Duncan, I don't want everybody to just be in favor Wake

             14   Forest.  I want you to be fair.  That was meant to be a joke.

             15   I didn't go over very well.  But anyway, beyond that, beyond

             16   Tim Duncan, such a wonderful person, a great basketball player

             17   and looks like a great guy, I don't know him, but does anybody

             18   know anything about Wake Forest?  Just because Tim Duncan

             19   graduated from Wake Forest doesn't mean -- it's going to make

             20   any difference to anybody, I take it?  Okay.

             21            Now, Mr. Sadler, you did a good job of telling us

             22   what Medela does, that it manufactures pumps.

             23            MR. SADLER:  Yes, sir.

             24            THE COURT:  Is there any -- any other product beside

             25   the pumps that the jury might -- the jury might be familiar
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              1   with here that you can think of?  You said a lot of it had to

              2   do with breast feeding and so forth?

              3            MR. SADLER:  Yes, sir.  That's the vast majority of

              4   it.  If anyone would be familiar, it would likely be that.

              5            THE COURT:  And would it be advertised or marketed

              6   under that name or a bunch of different kind of names?

              7            MR. SADLER:  Well, under the Medela brand name.

              8            THE COURT:  Under the Medela brand name.  Okay.

              9   Thank you.  Anybody know anything about the Medela pumps?  Or

             10   the -- And you are right on target here, Ms. Gonzales.  So,

             11   you do know something about those pumps and we will want to

             12   talk to you about that.  Anybody else?

             13            And Medela's -- I think has offices in Europe and in

             14   Chicago and I just -- you know, we're -- we're going to be

             15   fair to everybody here, no matter where they came from or

             16   what, so that's our goal.  We're always glad to have visitors

             17   in this wonderful city.

             18            Okay.  Mr. McClanahan, BlueSky, what does it market

             19   it's product?  Under what name or label?

             20            MR. McCLANAHAN:  Your Honor, BlueSky markets a

             21   product under the name Versatile One and what the Versatile

             22   One essentially does is it drains or treats or heals serious

             23   wounds.  By serious wounds, I mean, for example, a real

             24   serious bed sore that can't be healed otherwise or a bad

             25   diabetic ulcer where somebody may have a -- literally a hole
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              1   through their foot.  You may have seen that sort of thing or

              2   what's called a dehisced wound, which is after you've had

              3   surgery the wound may reopen up again and they have a hard

              4   time getting it to close.  This device, the Versatile One has

              5   a pump and a tube and some devices that are put in the wound

              6   to help that.  That's what they make and some associated

              7   products, but they deal with that primarily.

              8            THE COURT:  This, of course, is one of the real

              9   issues in this case is the VAC pump by KCI and the Versatile

             10   One pump by -- not pump, medical device, by BlueSky.  Does

             11   anyone -- anyone ever heard of this device called Versatile

             12   One as opposed to the VAC by KCI?  Okay.

             13            One of the most important things that a jury does is

             14   listen to the testimony and -- and, therefore, the jury

             15   listens to the facts of the case and you'll listen to not only

             16   testimony from fact witnesses, witnesses who are just telling

             17   about facts, but also from expert witnesses, and it's always

             18   important for a juror to keep an open mind, to make sure that

             19   you hear both sides and I hear all the testimony and that you

             20   don't start locking yourself into opinions at the beginning of

             21   the case but that you're open to all opinions.  One of the

             22   great things about just America is that -- is that we have an

             23   opportunity through freedom of speech and freedom of press to

             24   always be examining all the issues of our days and all the

             25   viewpoints.  Those viewpoints that agree with us and those
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              1   viewpoints that don't agree with us and the thing with us is

              2   from time-to-time we change our mind and that's our -- that's

              3   our right.

              4            The main thing I just need to know, is there anybody

              5   here on is just so locked into their own opinions about things

              6   that I won't keep an open mind, you won't listen to the

              7   testimony, and you won't be guided by the truth that's

              8   presented to you as you see it in this case?  Anybody that --

              9   that's kind of locked into their own views to such a large

             10   extent that they -- they won't listen?  I knew that would be

             11   your answer, that you would all listen, but I had to ask that

             12   question, and we -- we may have a lot of answers to this.

             13   I'll just kind of go row by row.

             14            Do any of you have any relatives or close personal

             15   friends, on are lawyers, judges, court personnel or work in

             16   law enforcement?  Right.  Mr. Surovic, I'm not surprised.

             17   Thank you very much.  Ms. Burnette.

             18            JUROR:  Yes, sir.  My boy friend is an attorney and I

             19   have a friend who's a state trooper.

             20            THE COURT:  Excellent.  Thank you so much.

             21            JUROR:  You're welcome.

             22            THE COURT:  Anybody else on that first row?  Second

             23   row?  Mr. Salinas.

             24            JUROR:  I work with lawyers, date lawyers, have

             25   friends in law school -- and a couple of others --

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 00084

              1            THE COURT:  That's great.  I'm glad to see that the

              2   reason -- the reason we laugh, Mr. Salinas, it's almost

              3   like -- Despite the fact they are lawyers, I'll still date

              4   them.  Okay.  Anybody else on that row?

              5            JUROR:  I have a good friend who just passed the bar.

              6            THE COURT:  Okay.  Great.  Thank you so much,

              7   Ms. Vargas.  The next row.

              8            COURT SECURITY OFFICER:  Number --

              9            THE COURT:  Let's see.  Looks like number 14.

             10            COURT SECURITY OFFICER:  14, Your Honor.

             11            THE COURT:  Mr. Saldana.

             12            JUROR:  Yes.  I have a niece who just got selected to

             13   be a judge.  I don't know what kind of judge, but --

             14            THE COURT:  Where was it, Mr. Saldana?

             15            JUROR:  In Laredo, Texas.

             16            THE COURT:  Well, congratulations to her.

             17            JUROR:  Thank you.

             18            THE COURT:  It's a great opportunity.  Yes, sir.

             19   Mr. Gomez.

             20            JUROR:  My son's an officer with the police

             21   department.

             22            THE COURT:  Well, good for him.  Thank you, sir.

             23   Yes.  Mr. Villarreal.

             24            JUROR:  I have a friend of mine that's a police

             25   officer.
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              1            THE COURT:  Thank you so much, sir.

              2            THE COURT:  Mr. Rodriguez or Mr. Vance.

              3            JUROR:  Yes.  My next door neighbor, he's an attorney

              4   here in town.  He's like my -- my dad, really.

              5            THE COURT:  Well, excellent.  What's his name?

              6            JUROR:  Tom Joseph.

              7            THE COURT:  Tom Joseph.  Thank you so much, sir.

              8            COURT SECURITY OFFICER:  Number 19, Your Honor.

              9            THE COURT:  Mr. Norton.

             10            JUROR:  I have a close gentleman friend who is an

             11   attorney in Minnesota.

             12            THE COURT:  Excellent.  The cold country.  Ms. Long.

             13            COURT SECURITY OFFICER:  Number 20, Your Honor.

             14            THE COURT:  Yes, ma'am, Ms. Long.

             15            JUROR:  Your Honor, would you clarify, do -- this

             16   category of questioning refers to also retired lawyers?

             17            THE COURT:  Sure.

             18            JUROR:  Then in that case I will say yes.  They are

             19   out of state.  Justice of the peace and an attorney.

             20            THE COURT:  Excellent.  Ms. Long, thank you so much.

             21   Anybody else on that row?

             22            COURT SECURITY OFFICER:  Number 22, Your Honor.

             23            THE COURT:  Mr. Duran.

             24            JUROR:  Yes, sir.  My -- my cousin is an attorney in

             25   California.  And my son's best friend's wife which grew up in
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              1   high school together, she is with the CIA.

              2            THE COURT:  Excellent.  Thank you very much, sir.

              3            COURT SECURITY OFFICER:  Number 23, Your Honor.

              4            THE COURT:  Yes.  Mr. Griffin.

              5            JUROR:  Yes.  I have several cousins out of state

              6   that have been lawyers and my wife and I also offer legal

              7   services.

              8            THE COURT:  Excellent.  Thank you so much, sir.

              9   Anybody else on this row?  Mr. Pena?

             10            JUROR:  My son worked for the Bexar County Sheriff's

             11   Department and I have a nephews in the San Antonio Police

             12   Department.

             13            THE COURT:  Excellent.  Anyone else?  Excellent.

             14   Thank you so much.

             15            Now, let me -- Let me preface this by saying, you

             16   know, America's a great country and you always are told, you

             17   know, your mother has always told you, when you get in the

             18   company of strangers, don't talk about religion or politics

             19   and we are not going to talk about religion or politics here,

             20   but some people feel like that their political beliefs, their

             21   philosophical beliefs, their religious beliefs -- religious

             22   beliefs, for example, I think -- I think Jesus said judge not

             23   that you should be judged, that they can't judge, that they

             24   can't sit in judgment, even in an a -- even in a jury trial.

             25   Do any of you have a belief of any kind, political,
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              1   philosophical, religious, that would not allow you to serve as

              2   a juror in a case like this?  Okay.  Thank you so much.

              3            Let me now just mention one thing and this is

              4   something that Mr. Weston's lawyer Mr. McClanahan is going to

              5   cover with you later, but I wanted to talk to you briefly

              6   about it.

              7            In this case, it will being relevant to discuss why

              8   Mr. Weston left his employment with Medela.  As you remember,

              9   he was an employee there for I think maybe --

             10            MR. MACON:  Twenty years, Your Honor.

             11            MR. SADLER:  Twenty years.

             12            THE COURT:  Twenty years.  For twenty years.  In

             13   considering the question, we're going to have to discuss

             14   personal issues involving Mr. Weston and I just want to make

             15   sure you understand that even though some personal matters

             16   about Mr. Weston will be discussed, it's going to have to be

             17   discussed in the totality of the case.  Is there anyone that

             18   would just center-in or zone-in on personal issues rather than

             19   looking it from a totality of the case?  Okay.  Thank you so

             20   much.

             21            Now, ladies and gentlemen, you've sat there so

             22   patiently.  And we've been at this for an hour and forty-five

             23   minutes.  What I'm going to ask you to do next is introduce

             24   yourself and then we're going to take a short break and I need

             25   to make it short.  I know once I lose you it's hard to get you
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              1   back, but we'll take a short break and then the lawyers are

              2   going to ask you questions.  They each of the three parties

              3   get an opportunity to ask about twenty minutes worth of

              4   questions and then we're going to talk to you individually and

              5   we're all going to end up getting kind of a late lunch here,

              6   but we will get it.  So -- so, first, now, what I'd like you

              7   to do is just stand up, this is just the purpose of kind of

              8   giving you an opportunity to just say a few words in front of

              9   the lawyers, but stand up and tell us your name and where

             10   you're from.  Remember, some of you may be from Kerrville or

             11   places -- I mean, we understand you may be from outside of

             12   San Antonio.  So, we just want to know your name and where

             13   you're from and just pass the microphone to the next person

             14   who will stand up and do the same and we won't make any

             15   comment until all that's completed.  Yes, sir, Mr. Surovic.

             16   Greg Surovic from San Antonio, Texas.

             17            JUROR:  Michael Scott from San Antonio, Texas.

             18            JUROR:  Julia Allen from San Antonio, Texas.

             19            JUROR:  Kimberly Burnette from San Antonio, Texas.

             20            JUROR:  Bryan Bettice from Atkins, Texas.

             21            JUROR:  Juan Ramirez from San Antonio, Texas.

             22            JUROR:  Delia Gonzales from San Antonio, Texas.

             23            JUROR:  Kimberly Day from San Antonio, Texas.

             24            JUROR:  Victoria Herrera from Helotes, Texas.

             25            JUROR:  Lee Frizzell from San Antonio, Texas.
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              1            JUROR:  Brian Salinas, San Antonio, Texas.

              2            JUROR:  Virginia Vargas, San Antonio, Texas.

              3            JUROR:  Kellie Villa, San Antonio, Texas.

              4            JUROR:  Sam Saldana, San Antonio, Texas.

              5            JUROR:  Eiseo Gomez, San Antonio, Texas.

              6            JUROR:  Reuben Villarreal, San Antonio, Texas.

              7            JUROR:  David Rodriguez, Pipe Creek, Texas.

              8            JUROR:  Stuart Vance, San Antonio, Texas.

              9            JUROR:  Mark Norton, San Antonio, Texas.

             10            JUROR:  Sigrid Long, San Antonio.

             11            JUROR:  Chase Jaroszewski, Sequin, Texas.

             12            JUROR:  Carlos Duran, San Antonio, Texas.

             13            JUROR:  Calvin Griffin, San Antonio, Texas.

             14            JUROR:  Teodoro Pena, San Antonio, Texas.

             15            JUROR:  Leo Perez from Springs, Texas.

             16            JUROR:  Margarito Alba from San Antonio, Texas.

             17            JUROR:  Yvonne Serenil from Poteet.

             18            JUROR:  Annette Camacho, San Antonio, Texas.

             19            THE COURT:  Thank you very much.  Now, ladies and

             20   gentlemen, let's -- you know, it's -- it's five until 11:00.

             21   We're going to come back here at 11:00 and if you could come

             22   back -- Kevin, if you will get Ms. Wagner up here to make sure

             23   we get everybody lined up correctly.  Be back here in ten

             24   minutes and then we're going to take about an hour for the --

             25   Oh, I'm sorry.
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              1            JURY CLERK:  That's okay.  That's all right.  I'll

              2   handle it, Judge.

              3            THE COURT:  What a Great American.  Okay.  And then

              4   we're going to take -- it will take about an hour for the

              5   lawyers to ask questions, and then we're going to talk to each

              6   one individually and it looks like it's going to be almost 90%

              7   of the panel we're going to talk to individually.  And then

              8   after that we'll go through the selection process.  My goal is

              9   to finish up here about 1:30 or so.  That means that we'll all

             10   get a late lunch, including those on are picked for jury.

             11   You'll get your lunch, too.  We'll all take a lunch break and

             12   we'll come back and I'll give what are called the opening

             13   instructions and then we'll take a break and then we'll come

             14   back and start tomorrow.  So, please, if you would, only --

             15   only a ten minute break, and then let's be back here.  Let's

             16   all rise for the jury.  And, Mr. Griffin, would you lead the

             17   first row out there, and then, Mr. Norton, the second row.

             18   You all just lead out row -- that's fine.  You're okay.

             19   Ms. Gonzales, that's fine.  You're moving well.  And then,

             20   Ms. Camacho, if you will just follow up.

             21       (Jury panel exits.)

             22            THE COURT:  Okay.  Mr. Sadler, do you want to say

             23   something?

             24            MR. SADLER:  Yes, sir

             25            MR. SADLER:  Mr. Norton, juror number 19, we realized
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              1   last night, I'm sorry we didn't bring this up before we

              2   started, his questionnaire before we got back, he had written

              3   some answers on the back.  Unfortunately, when they were

              4   photocopied -- would be able perhaps during this break to get

              5   the original and get some copies for the three sides?

              6            THE COURT:  We will do that.

              7            MR. MACON:  I was going to ask him that as a

              8   question.

              9            THE COURT:  Okay.  Now, everybody please be seated

             10   and if you will close the door, and I will let the lawyers get

             11   a quick break, too.  But let me make sure -- right now, I have

             12   that we're going to talk individually to juror 1, 2, 3, and 4.

             13   Remember, we talked to Mr. Bettice yesterday and I don't think

             14   there's any need to talk to him today.  I'm just going over

             15   with you, that's jurors 1, 2, 3, and 4, that's Surovic, Scott,

             16   Allen and Burnette.  And then juror 7, Gonzales.

             17            MR. MACON:  Your Honor, can we start -- Surovic,

             18   Scott, Allen, Burnette.

             19            THE COURT:  Right.  That's on the first page.

             20            MR. MACON:  And Gonzales.

             21            THE COURT:  And --

             22            MR. MACON:  Including Gonzales.  That's the first

             23   row.  Correct.  Now, does anybody want to talk to Bettice?

             24   We've already talked to him.  I don't see any need to talk to

             25   him.  Or Ramirez.  That was the -- Bettice and Ramirez are on
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              1   the first row.  There's Ms. Gonzales, then there's Ramirez,

              2   then there's Bettice.

              3            MR. MACON:  No.

              4            THE COURT:  Okay.  We won't talk to them then.

              5            MR. McCLANAHAN:  Your Honor, may I just ask, the list

              6   that we had we gave to you.  We don't have our lists to be

              7   double checking it.  If he was on our list, we would want to

              8   talk to him.

              9            THE COURT:  Not on your list.

             10            MR. McCLANAHAN:  Okay.  Thank you, sir.

             11            THE COURT:  Okay.  Now, on your list is Ms. Day.

             12   That's the first juror there.  So, I'll circle her.  And

             13   Ms. Herrera we're going to talk to.  Mr. Frizzell we're going

             14   to talk to.  Mr. Salinas, of course, we're going to need to

             15   talk to.  You wanted to talk to Ms. Vargas, so I'll -- she has

             16   not responded to anything, but we'll talk to her.  Villa and

             17   Saldana we're going to talk to.  15, Gomez, we're going to

             18   talk to.  Villarreal is not on your list and I don't have any

             19   need so far to talk to Villarreal.

             20            MR. MACON:  Rodriguez.

             21            THE COURT:  Rodriguez we're going to talk to.  Vance

             22   we're going to talk to.  Norton we're going to talk to.  Long

             23   we're going to talk to.  Really, Jaroszewski -- jurors Chase

             24   we're going to talk to.  Duran we're going to talk to.

             25   Griffin we're going to talk to.  Pena we're going to talk to.
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              1   Mr. Perez is not on your list and I don't have any need right

              2   now to talk to him or Alba or Serenil, but --

              3            MR. MACON:  Alba, Your Honor --

              4            THE COURT:  You want to talk to Alba?

              5            MR. MACON:  Yes, Your Honor.

              6            THE COURT:  Okay.  That's fine.  And Camacho.

              7            MR. MACON:  So, we are letting about four of them

              8   off.

              9            THE COURT:  We're going to talk to almost all of

             10   them.  But that's okay.  I'll ask you to just be as efficient

             11   as you can about that.  And given the fact that we're going to

             12   talk to all of these people, I would request that in your

             13   twenty minutes there is no need to talk to them.  I'm going to

             14   give you a chance to talk to them individually and personally.

             15            MR. MACON:  Your Honor, can we cut it down to ten

             16   minutes?  I --

             17            THE COURT:  I think we probably could, just from a

             18   timing point of view.

             19            MR. SADLER:  I really wonder about -- we're going to

             20   be talking to twenty-four people, that's going to take a huge

             21   amount of time.  I don't really see using an hour if we're not

             22   going to talk to them out there.

             23            THE COURT:  I agree.  Do you see any need to talk to

             24   them at all out here?

             25            MR. McCLANAHAN:  Yes.  I have a few questions I need
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              1   to ask especially about Mr. Weston and a couple of others I

              2   would like to raise --

              3            MR. MACON:  Five minutes each?

              4            THE COURT:  What about -- what about five minutes and

              5   if you need seven or eight or even, Mr. McClanahan, if you

              6   take ten, I won't jump up and down.

              7            MR. McCLANAHAN:  Thank you, sir.

              8            THE COURT:  Okay.  I'll give you each about -- I will

              9   tell them we've reassessed here and it's going to be about

             10   five to ten minutes apiece.

             11            MR. SADLER:  Good.

             12            THE COURT:  Now, I know you've got a very short

             13   period of time for a restroom break here.  By the way, we've

             14   got restrooms back here, so -- if anybody -- so, if within the

             15   bar needs a restroom break, why don't you come back here.  We

             16   may have a little line, but -- but we can -- hope we can get

             17   you through, so --

             18            MR. MACON:  I've got a head start.

             19            THE COURT:  Okay.  You've got a head start.  Let's go

             20   on back here and I'll point you in the right direction.  Just

             21   come this way.

             22       (Recess.)  I

             23            THE COURT:  Ladies and gentlemen, while you were out,

             24   we had a little conference and decided we are talking to so

             25   many of you individually, we really don't have as much need
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              1   for that many questions from the lawyers to the group as a

              2   whole and so we're going to probably short circuit that and

              3   the lawyers have agreed to take between five-six minutes or so

              4   to talk to you.  I told them they can go to ten if they want,

              5   but that will be about it.

              6            There has been a comment by some of the people in the

              7   courtroom that it is warm in here.  It is warm in here and if

              8   those of you on have coats on, you want to take your coats

              9   off, the jury pane, that's fine.  You can take your coats off.

             10   I tell you, if you are selected to serve on this jury, we will

             11   go a little more casual, a little less formal when we start

             12   the trial and basically I'll just ask the men to wear collared

             13   shirts and slacks, khakis, and the women can wear pants if

             14   they wish, or dresses, whatever, but can dress much more

             15   casual.  I do appreciate very much how nice you look today and

             16   how you dressed -- you dressed up so much.  I am grateful to

             17   you for that.  But if you do need to take your coat off, it

             18   does get hot.

             19            I've sat as a judge in courthouses in El Paso,

             20   Midland, Pecos, San Antonio, and Austin and I don't know why

             21   it is but federal courthouses and federal courtrooms don't

             22   have good ventilation and I -- it may be -- maybe that's

             23   why -- maybe we picked the lowest bidder for a reason, but we

             24   have -- we do -- we do have a problem and this courtroom is

             25   hard to ventilate and, in fact, the jury room is hard to
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              1   ventilate and we may get you to use the grand jury room where

              2   you were in yesterday because the ventilation there is better

              3   and it's just down the hall.  So, we'll work that out with

              4   you.  But I do understand it's warm.  I do apologize and we'll

              5   do the best we can.

              6            Now, Mr. Macon, I'm going to put a clock on you.  You

              7   can take about five minutes.

              8            MR. MACON:  Ought oh.  I'll talk fast.  I'm going to

              9   ask some general questions and because -- we'll be talking to

             10   so many of you one-on-one, I'm not going to be asking you

             11   individual questions but I will ask you to raise your hand if

             12   you agree and then we may specifically ask you.  I'll have

             13   just a very few questions.

             14            You heard the Judge talk in response to the

             15   billboards and signs that say lawsuits, they're -- stop

             16   lawsuit abuse.  You heard the Judge say this is a serious

             17   lawsuit.  This is not a frivolous lawsuit.  But in looking at

             18   the questionnaires, a number of you said you thought there

             19   were frivolous lawsuits.

             20            Now, Mr. Scott is shaking his head, yes, he agrees.

             21   The question is, because I represent Wake Forest and I

             22   represent Kinetic Concepts and we need to know:  Is -- Can you

             23   approach this lawsuit and give this lawsuit serious

             24   consideration and follow the evidence even if it means that

             25   you'll find that is a valid lawsuit, as the Judge said?  Is
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              1   there anybody -- anybody here who has a problem who thinks

              2   they couldn't find for Wake Forest if the evidence showed it?

              3   Anybody who has for any reason think that they couldn't

              4   possibly find for Wake Forest in this lawsuit?

              5            We're going to be talking about patents and as you

              6   will learn from the Judge and from the experts, what a patent

              7   does is an inventor tells a Patent Office everything about his

              8   invention, as many of you know, and in exchange, the inventor

              9   receives an exclusive right to manufacture or license that

             10   product for a period of time.  Now, is there anybody who

             11   thinks that's wrong, that an inventor shouldn't be able to

             12   have this exclusive right for a period of time in order to

             13   recover his hard work or the money that he spent developing

             14   it?

             15            Now, let talk about the idea, the -- the idea of an

             16   invention.  Many of you I believe have either had inventions

             17   yourself or you've had ideas.  The concept is is that concept

             18   or ideas are valid.  Is there any of you who think just

             19   because Dr. Argenta and Dr. Morykwas have a new idea, a new

             20   invention they shouldn't be able to have -- to protect their

             21   idea if they got patents?

             22            You're going to be asked to evaluate whether or not

             23   the idea that Dr. Argenta and Dr. Morykwas pursued, whether or

             24   not that invention was violated with by this product that

             25   BlueSky put on the market.  There's going to be experts to
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              1   walk you through.  We believe it's going to be pretty simple

              2   and straightforward.  But is there anybody who feels that they

              3   couldn't possible follow that, that if it's explained and

              4   explained in terms even I can understand it, real simple

              5   terms, anybody believe there's any reason they couldn't follow

              6   it?

              7            You're going to hear that the defendants BlueSky and

              8   Medela are going to say the Patent Office screwed up, they

              9   didn't do their job, maybe they weren't paying attention, they

             10   missed things that were a hundred years old back in 1908.  Is

             11   there anybody who has a low opinion of the government, the

             12   federal government, so low that they believe that the Patent

             13   Office could miss something that's 90 years before then?

             14   Anybody believe that the government and the Patent Office

             15   doesn't hire -- Mr. Scott are you raising your hand --

             16            JUROR:  Well, sort of.  You are saying do I believe

             17   that the Patent Office cannot make mistakes?

             18            MR. MACON:  No, I'm not asking that.  I'm not asking

             19   you that question.  No, sir.  I'm asking you if you have a

             20   basic belief the government is so incompetent that it would

             21   ordinarily make a mistake?

             22            JUROR:  No, sir.

             23            MR. MACON:  Okay.  Then let's talk about -- Let's

             24   talk about what happened.  As you heard, what Medela, the

             25   Swiss company and the Chicago company, say is, Well, we didn't
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              1   have anything to do with Mr. Weston.  Mr. Weston was our

              2   employee for twenty years and then he went out on his own and,

              3   yes, we sell him pumps, but we don't have anything to do with

              4   him.  That's going to be their testimony.

              5            Now, on the other hand, we believe we will show you

              6   e-mails and letters and documents that showed that there was a

              7   conspiracy, a conspiracy with Medela's product.

              8            Now, is there anybody who wouldn't be able to find

              9   that there was a conspiracy or at least have an open mind to

             10   look for conspiracy if it was based not on what the two

             11   alleged conspirators said to each other but rather upon

             12   written documents put in evidence?

             13            Is there anybody who for any reason as you've heard

             14   the case would prefer not to participate in this case?

             15            Thank you very much.

             16            THE COURT:  Thank you very much, Mr. Macon.

             17   Mr. McClanahan.

             18            MR. McCLANAHAN:  Thank you, Your Honor.  Just a few

             19   additional questions, ladies and gentlemen.  First of all, I'd

             20   like to ask you -- Well, as you know, our position is that the

             21   invention that -- that we do belongs to the public.  It

             22   doesn't belong to KCI or Wake Forest or us or Medela.  It

             23   belongs to everyone.  And so the first question I want to ask

             24   you is this:  Is there anyone sitting on the panel that, after

             25   hearing Mr. Macon, thinks that the patents in this case are
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              1   necessarily valid and that we probably infringed them?  Does

              2   anybody have that view, after hearing Mr. Macon?

              3            Okay.  Well, the converse to that would be please

              4   raise your hand if you will wait until all the evidence is

              5   presented and then decide.  Will you wait until you've heard

              6   both sides?  Everybody's -- all three sides, before you make

              7   your mind up about the case?  Anybody who can't do that?

              8   Please identify yourself.  Thanks very much.

              9            Does anybody have such a high opinion of the Patent

             10   Office, and we did see in the questionnaires some references

             11   to that, anybody have such a high opinion of the Patent Office

             12   that you would find it hard to believe that the Patent Office

             13   could ever make a mistake in granting a patent?  Is there

             14   anybody who feels that way?  It's fine if you do.  We just

             15   need to identify you.  Anybody who feels that the Patent

             16   Office could not make a mistake?  Okay.  Thank you.

             17            Now, Judge Furgeson mentioned some personal matters

             18   and I need to ask you very briefly about this.  Among the

             19   things that he mentioned was that I think I quoted him no

             20   human institution is perfect and likewise I assume we all

             21   agree that no human is perfect.  It may be in this case, I

             22   don't plan to bring it up myself, but it may be in this case

             23   that some of the other parties may bring up the issue that

             24   Mr. Weston, Richard Weston, my client, the President of

             25   BlueSky, had an extra marital affair.  That may come up in
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              1   this case.  And if they do, we're going to explain the

              2   circumstances of it to you in great detail.  Frankly, I don't

              3   think it has anything to do with the issues in this case, but

              4   if it comes up, we're going to explain it in great detail and

              5   the ending of the story is that he's currently happily married

              6   to the woman and has three children, the last of which was

              7   born just recently.

              8            Now, here's my question.  Here's my concern.

              9   Obviously, some of us may have such strong feelings about that

             10   topic, about a man or a woman having extra marital affairs,

             11   that it might influence our ability to be fair to Richard

             12   Weston in this case and that's really what I want to ask you

             13   about.  It may be for religious reasons.  It may be for moral

             14   reasons.  It may be for personal reasons.  It may be for

             15   something in your own background or experience.  Maybe you've

             16   been through something like that and have feelings about that.

             17   I simply want to know on believes that the fact that

             18   Mr. Weston may have had an extra marital affair to a woman

             19   he's now married to might have an impact on your deliberations

             20   in this case?  Anybody on the first row?  Second row?  Any

             21   other rows?

             22            JUROR:  No.  But what was the -- in the beginning?

             23   What was this trial going to be about?  What's it going to be

             24   about marriage?

             25            THE COURT:  No, Mr. Alba --
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              1            JUROR:  Being on paper --

              2            THE COURT:  No, Mr. Alba, there is a question about

              3   why Mr. Weston left his -- his work at Medela and that

              4   question may raise the issues about these other matters.

              5            JUROR:  Oh.

              6            THE COURT:  Was it because of personal matters or was

              7   it because of business matters.

              8            JUROR:  Okay.  Now -- now you're -- I got it now

              9   then.

             10            THE COURT:  Okay.

             11            JUROR:  It's not because his wife why he left.

             12            THE COURT:  That's right.

             13            JUROR:  You mentioned that -- you mentioned -- you

             14   tell us it's going to come up.  He didn't say --

             15            THE COURT:  Well, Mr. McClanahan is simply trying in

             16   a very artful way in my opinion --

             17            MR. McCLANAHAN:  Thank you, Your Honor.

             18            THE COURT:  -- simply trying to make sure that the

             19   jury doesn't lose focus here.  The focus is on the case, but

             20   when something like this is introduced in the case, we need to

             21   make sure that people don't lose focus and try to decide the

             22   case on a matter that -- that really does not bear on the

             23   final decision.  Do you understand that?

             24            JUROR:  Yes, sir.

             25            THE COURT:  Okay.  And that's the real question.
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              1   Can -- is -- will that alone, that issue involving Mr. Weston,

              2   will that alone dictate how you view the case no matter what?

              3   And if you can view the case in its totality and deal fairly

              4   with Mr. Weston, that's the question, even though this other

              5   matter may be raised.  And can everyone do that?  Excellent.

              6            MR. McCLANAHAN:  Thanks for clearing that up, Your

              7   Honor.  I appreciate it.

              8            THE COURT:  Well, you're welcome.

              9            MR. McCLANAHAN:  The next question.  Judge Furgeson

             10   is going to talk to you further later in the case about

             11   something that's called -- it's a legal term called prior art.

             12   If you are chosen on the jury, I anticipate that he's going to

             13   tell you things like an invention must be new and it must be

             14   not obvious, things of that -- kind of common sense.  And the

             15   way that I look at that is it's sort of like if your device is

             16   based on things that were done before they ever applied for

             17   their patent, that that -- there's no infringement.  Sort of

             18   like prior art can trump a patent, and we'll be talking about

             19   that in the case.

             20            Here's my question:  Does anybody disagree with this

             21   concept?  If Judge Furgeson instructs you about prior art and

             22   that if something is not new or if it is obvious to everybody

             23   that it shouldn't have been patented, is anybody going to be

             24   unable to follow that law?

             25            I see a lot of people shaking their heads no.  Okay.
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              1   Maybe I can ask it a different way.  Who all agrees that that

              2   would be a good law and that is that if you are chosen on the

              3   jury you would apply that law that Judge Furgeson instructs

              4   you about?  Would everybody do that?  Please raise your hand.

              5            Okay.  Now, next question.  The evidence is going to

              6   show in this case that what BlueSky does is basically a clone

              7   of what was done by previous inventors.  There's a

              8   Dr. Chariker that I expect you're going to hear from and Nurse

              9   Jeter in this case and that my question to you is this:  If

             10   what we do is use a public method that was given to the public

             11   by Dr. Chariker and Nurse Jeter before the Wake Forest patent,

             12   does anybody believe that we should not be allowed to compete

             13   with KCI in the business of treating these wounds?  Does

             14   anybody believe that?

             15            Next question is the American way, many of us

             16   believe, is all about competition.  Does anybody think that if

             17   we can compete we shouldn't be allowed to aggressively

             18   compete?  Is aggressive competition okay with everybody?

             19            And I guess I've just got one last question and I

             20   don't think I even need to ask it but I'm going to ask it

             21   anyway because it's probably my duty to but, my client,

             22   BlueSky Medical, has its home office in San Diego, California.

             23   Now, it does have a small office in San Antonio, but it's

             24   mainly in San Diego, and I heard from the announcements to

             25   Judge Furgeson's question about all the people who live in
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              1   San Antonio and I just know that the folks in San Antonio will

              2   not be influenced by the fact that BlueSky is on out of town

              3   company whereas KCI is a San Antonio company.  Am I fair to

              4   assume that that's okay with you all from my client's

              5   standpoint, because I've got to believe as just Judge Furgeson

              6   said, this is all about justice and you all are going to apply

              7   fair justice no matter who the parties are or where they're

              8   from.  Is that right?

              9            Thank you very much, ladies and gentlemen.  Thank

             10   you, Your Honor.

             11            THE COURT:  Thank you, Mr. McClanahan.  And,

             12   Mr. Sadler.

             13            MR. SADLER:  Thank you, Your Honor.  I first need to

             14   know from any of you how many of you have traveled extensively

             15   in Switzerland?  How many of you have never traveled

             16   extensively in Switzerland?  Or Europe?  Anybody been to

             17   Europe?  I have not.  Anybody had a bad experience when they

             18   went to Europe for travel or business?  Raise your hand.  Did

             19   it have anything to do with the people living in Switzerland?

             20   All right.  We can set that aside.

             21            You're going to hear a lot of testimony in this case

             22   about my client's business and I've already told you they make

             23   pumps and they make pumps primarily for these breast feeding

             24   people.  You're going to hear some testimony about how that

             25   business studied ways to figure out if they take the pumps
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              1   that they make for one market and go into other markets and so

              2   I need to ask you this question:  If you hear evidence that a

              3   company, like my client, was studying, doing research, trying

              4   to figure out could they get into a new mark, could they use

              5   their pump in a new way and sell it, anybody have a problem

              6   with that?  Anybody think there's something kind of sneaky or

              7   kind of devious about a business trying to figure out if they

              8   can go into a new market?  Let me ask, is that okay if a

              9   company thought of that, a company studying a way to get into

             10   a new business?  Is everybody okay with that?  Is anybody not

             11   okay with that?  All right.

             12            Now, another issue you're going to hear about that I

             13   need to ask you about is you've already heard Mr. Weston

             14   worked for us for about twenty years and he was a pretty -- a

             15   senior executive when he left and when he left he received a

             16   severance package.  There was a contract drawn up and he got

             17   some severance payments and you're going to hear all sorts of

             18   testimony about that and -- and that was all drawn up in a

             19   written contract that you're going to see, and you're also

             20   going to hear evidence that managers and executives before

             21   Mr. Weston left and since Mr. Weston left, they've also

             22   received severance packages when they left.

             23            So, the question I have for you is, and I want to see

             24   a show of hands, is there anyone on thinks that it's just not

             25   good business to pay a departing executive any kind of bonus
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              1   or a part of his year salary, anything like that?  Anybody

              2   think that's -- that's just not a good business practice?

              3            THE COURT:  Okay.  Let's see.  Well, Mr. Bettice,

              4   we'll talk to you at the break.

              5            MR. SADLER:  And Mr. Norton.

              6            THE COURT:  And, Mr. Norton, we'll talk to you.

              7            MR. SADLER:  Okay.  That's fine.  Having heard that

              8   this case is -- is about a patent, and its been described an

              9   couple of different ways, and one way I like to think about a

             10   patent is that it's a fence and on the outside of the fence it

             11   says, Keep out.  Everything inside is my property.  I invented

             12   it.  Keep out, unless you've got my permission or want to pay

             13   me the money.

             14            Now, thinking of it in that way, if you hear

             15   testimony or evidence that people were talking about, Well,

             16   how can we get around that patent, how can we go around that

             17   patent to get in the business, does anybody think that that's

             18   sneaky or sounds kind of devious to go around a patent?  How

             19   many of you think that way?

             20            THE COURT:  Okay.  We'll talk to you Mr. Norton.

             21            MR. SADLER:  Mr. Norton.

             22            THE COURT:  Mr. Bettice.  And Ms. Villa.  Okay.

             23   Mr. Norton, Mr. Bettice, Ms. Villa, and is it -- is it

             24   Ms. Vargas?

             25            JUROR:  Yes.
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              1            THE COURT:  Okay.  Did I get -- Bettice, Norton,

              2   Villa and Vargas.  Did I get everybody?

              3            MR. SADLER:  Anyone else?

              4            THE COURT:  Okay.  Thanks.

              5            MR. SADLER:  Okay.  Thank you.  As you have heard,

              6   Mr. Weston worked for us for twenty years and then he left and

              7   he started his own business and the question I have for you is

              8   just thinking about those things, that the man worked for a

              9   company for twenty years and then he left, went off to do

             10   something else, the fact that he worked for us, do any of you

             11   think that that means that once he left that the company

             12   should have controlled him, told him what to do, tried to stop

             13   him if they think he was doing something wrong?  Let me see if

             14   anybody thinks -- any company, if a man works for a company

             15   for twenty years and then he leaves, is anybody going to

             16   think, he was here twenty years, so you should have stepped in

             17   after he left.  Do you think business ought to control people

             18   after they leave?  It's a fair question.  Anybody think that?

             19   Okay.

             20            Lastly, having heard everything that you have heard

             21   so far, although it's in bits and pieces, how many of you, by

             22   a show of hands, want to serve on this jury?  Let's do it by

             23   the first row.  Juror number 3 and number 6 and number 7.  On

             24   the back row.  Number 8.  Number 9.  Number 10.  Number 13.

             25   On the third row.  Mr. Saldana, number 14.  Number 15.  Number
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              1   16.  Number 17.  Mr. Vance, did you change your mind?

              2            JUROR:  What's that?

              3            MR. SADLER:  Whether you want to be on this jury?

              4            JUROR:  No.

              5            MR. SADLER:  You want to be on this jury?

              6            JUROR:  Yes.

              7            MR. SADLER:  Number 18.  On the back row --

              8            THE COURT:  Did you get Ms. Villa?

              9            MR. SADLER:  Yes.

             10            THE COURT:  Okay.

             11            MR. SADLER:  Ms. Long.  Mr. Griffin.  Anybody else?

             12   The entire front row right here.

             13            THE COURT:  Okay.

             14            MR. SADLER:  Thank you, Your Honor.

             15            THE COURT:  Thank you very much.

             16            MR. SADLER:  Thank you for your time.

             17            THE COURT:  Thank you very much.  Now, ladies and

             18   gentlemen, it may come as no surprise to you that we're going

             19   to talk to most of you individually and, in fact, let -- Let

             20   me tell you the easy -- we're going to take a break right now.

             21   You're going to go outside and, if you will, just hang loose

             22   outside, but we're going to talk to these jurors -- potential

             23   jurors.  Mr. Surovic, number 1.  Mr. Scott, number 2.

             24   Ms. Allen, number 3.  Ms. Burnette, number 4.  Mr. Bettice,

             25   number 5.  We're not going to need to talk to you,
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              1   Mr. Ramirez, so you get a break.  Ms. Gonzales.  Mr. Ramirez,

              2   we're in the going to need to talk to you, you're --

              3   absolutely.  Ms. Gonzales.  Then Ms. Day.  Ms. Herrera.

              4   Mr. Frizzell.  Mr. Salinas.  Ms. Vargas.  Ms. Villa.

              5   Mr. Saldana.  Mr. Gomez.  We're not going to have to talk to

              6   you, Mr. Villarreal, so you get a break.  We need to talk to

              7   Mr. Rodriguez, number 17.  Number 18 Mr. Vance.  Number 19,

              8   Mr. Norton.  Number 20, Ms. Long.  Number 21, Chase.  We're

              9   going to talk to you.  Number 22, Mr. Duran.  Number 23,

             10   Mr. Griffin.  Number 24, Mr. Pena.  Mr. Perez, we will not

             11   need to talk to you.  Mr. Alba, we'll talk to you.

             12   Ms. Serenil, we won't need to talk to you, but we will talk to

             13   you, Ms. Camacho.  So, I think except for four of you or five,

             14   we're going to have to talk to the whole panel.  If you will

             15   just wait outside, we'll just call you in one at a time.

             16            Now, did I miss anybody, gentlemen?

             17            MR. MACON:  No, sir.

             18            THE COURT:  I've got everybody covered.  Now, it's

             19   11:35.  This process could possibly take over an hour, but

             20   we -- we should be through with this process before 1:00

             21   o'clock.  We'll have the jury selected my great hope is by

             22   1:30, and then those of you not on the jury will be released.

             23   Those of you who are on the jury, we're going to get you sworn

             24   in, get you over to lunch, and we'll get you back here by

             25   about 3:00 o'clock.  You'll get your opening instructions,
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              1   then you'll go home and then we'll talk about how we go from

              2   here.

              3            You all have been wonderfully patient and I am deeply

              4   appreciative.  I know the lawyers and the parties are deeply

              5   appreciative.

              6            Let me ask one last question:  It is so important

              7   that all parties in this case be treated fairly.  It's so

              8   important that they all get a fair opportunity to be

              9   thoroughly heard.  That's very important.  And it's -- and

             10   it's very important that if there's something troubling you in

             11   the back of your mind about your ability to be fair in this

             12   case, even if you think, Well, I'll just put it out of my

             13   mind, we probably need to know about it.  In fact, we do need

             14   to know about it.  So, if there's anything troubling you that

             15   hasn't been brought up before about your ability to be fair, I

             16   know you will want to be fair, but if you've heard something

             17   that says, Oh, my gosh, I just couldn't be fair in this case

             18   for whatever reason, we just need to talk to you about it.

             19   Does anybody have that nagging problem in the back of their

             20   mind about whether they can be fair in this case?

             21            Anybody on the first row?  Mr. Scott.  We'll talk to

             22   you then.  We'll talk to you at the break.  Thank you.

             23   Anybody on the second row?  That's --

             24            MR. MACON:  Vargas.

             25            THE COURT:  Ms. Vargas.  Remember, we'll talk to you

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 00112

              1   and remind me to -- for you to bring that up.  Anybody on the

              2   third row?  Mr. Norton.  Anybody on the fourth row?  Any --

              3   Anybody on the first row over here?  Thank you so much.  It's

              4   been very important that -- Yes.  Then we will talk to you,

              5   Mr. Ramirez.

              6            JUROR:  I have another question, Your Honor.

              7            THE COURT:  You have another question.  Then -- after

              8   everybody leaves, I'll get -- I'll get your question and then

              9   we'll --

             10            JUROR:  Am I involved, the five of us that didn't get

             11   chosen, of --

             12            THE COURT:  Okay.

             13            JUROR:  How much time do we -- Since you want us out

             14   here, can we go down to the bottom instead of staying up here?

             15            THE COURT:  Yes.  Sure.  The five of you who did not

             16   get chosen, if you want to go downstairs or kind of walk up

             17   and down the whole part of the courtroom, you just need to be

             18   back here in an hour.

             19            JUROR:  In an hour.

             20            THE COURT:  In an hour.

             21            JUROR:  Thank you.

             22            THE COURT:  If you will, just be sure you're back

             23   here in an hour.  Let me thank you again.  What we're doing

             24   here is very important because it's important that we get

             25   justice done and a fair jury will get justice done.
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              1            Now, we're going to take this break.  If you will

              2   wait for us outside.  For the five of you who didn't get

              3   chosen, you can walk around.  Be sure you're here in an hour.

              4   Nobody leave the courthouse.  Remember, I've lost some jurors

              5   during these kind of breaks.  You can't leave.  You've got to

              6   stay.

              7            JUROR:  We can't walk across the street like to get a

              8   cigarette from the car and come back?

              9            THE COURT:  Yeah.  You can do that.  Those of you not

             10   chosen can walk across the street and if anybody needs to take

             11   a cigarette break, if you are in this kind of first group to

             12   talk, wait until we talk to you.  If you are in the second

             13   group to talk, go take your cigarette break right now and come

             14   back.  So, you get a cigarette, Mr. Ramirez.

             15            Okay.  Let's all rise for the jury.  Mr. Griffin, if

             16   you will lead the jury out.  Mr. Norton, if you will follow,

             17   just row by row.  And then, Ms. Camacho, if you will follow up

             18   at the end.

             19       (Jury panel out.)

             20            THE COURT:  Mr. Surovic, you may as well wait here,

             21   since you're the first guy.

             22            JUROR:  All right, Your Honor.

             23            THE COURT:  Everybody may be seated.  The lawyers, if

             24   you would, we're going to gather around here and we're going

             25   to talk as loud as we can so all the clients can hear.  If the
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              1   lawyers come up here, I'm going to ask the potential jurors to

              2   come up here.

              3            MR. McCLANAHAN:  Your Honor, may I have my assistant

              4   come with me?

              5            THE COURT:  Sure.  That's fine.  That's fine.

              6   Mr. Surovic, if you will stand right there.  Perfect.

              7   Perfect.  I won't worry about Mr. Surovic.  You can hear him,

              8   without any problem.  I always hear him.  Oh, and --

              9            JUROR:  We're a loud and rowdy bunch.

             10            THE COURT:  That's right.  Mr. McClanahan --

             11            MR. McCLANAHAN:  Oh, thank you, Your Honor.

             12            THE COURT:  You want your notes there.

             13            MR. McCLANAHAN:  Thank you very much.

             14            THE COURT:  Everybody in their places as they want to

             15   be?  Okay.  I -- as you can guess, Greg, they wanted to talk

             16   to you a few minutes about your views or about things in

             17   general.  I'll let you start, Mr. Macon.

             18            MR. MACON:  Just one question:  Is there anything

             19   that you've done in your career that you think will affect

             20   your judgment in this case?

             21            JUROR:  No, sir.

             22            MR. MACON:  Any cases of any kind that --

             23            JUROR:  I'm sure you all wondered if I studied patent

             24   law or anything like that, I learned early on I was not smart

             25   enough to be a patent lawyer.
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              1            MR. MACON:  And as you know, we're going to be

              2   talking about conspiracies, too.

              3            JUROR:  Certainly.

              4            MR. MACON:  As you also know, the standards and the

              5   burdens are different in a civil case?

              6            JUROR:  Yes, sir.

              7            MR. MACON:  You don't have a problem with that, do

              8   you?

              9            JUROR:  None at all.

             10            MR. MACON:  I'm fine.

             11            THE COURT:  Okay.  Mr. McClanahan.

             12            MR. McCLANAHAN:  Hi, Mr. Surovic, I'm Randy

             13   McClanahan.  We appreciate the work you do as U.S. Attorney,

             14   obviously.  I was noticing that in your answer to question 47

             15   you said that you believed the government has researched all

             16   the information needed before it approves a product.

             17            JUROR:  Well, I think that the -- the two choices

             18   were sort of -- was the narrow version of choices.  One they

             19   don't do any research and one is they do research.  I think

             20   they do some research.

             21            MR. McCLANAHAN:  How much research do you think they

             22   do on a patent application?

             23            JUROR:  It depends probably on the patent.  To be

             24   honest, I don't -- I've been to the patent building before but

             25   that's probably as close as I've come to patents.
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              1            MR. McCLANAHAN:  Obviously, the concern I've got as

              2   the person who says the patent is invalid in the case is

              3   that -- is that not only is the government employed for which

              4   we're all very respectful, obviously we all need U.S.

              5   Attorneys, but as a government employee who works for federal

              6   agencies, you told us about the federal agency that you work

              7   with, that you might have feelings about the -- about the

              8   extent to which the Patent Office might be pretty much perfect

              9   and not make mistakes, if you know what I'm saying about them.

             10   We're going to say in this case, for example, that the Patent

             11   Office was, in part, misled by the applicant and they didn't

             12   give the Patent Office everything they should have but, also,

             13   there's a lot of people in the world who just believe if a

             14   patent gets issued, it be valid and let's move on.  How do you

             15   feel about that?

             16            JUROR:  Well, probably the answer to your question

             17   is, you know, I -- to rephrase the question, does the

             18   government make mistakes?  My answer would be I've worked long

             19   enough with the government enough to know they do make

             20   mistakes.  Under the circumstances of Patent Office make

             21   mistakes, I would have to hear the background.  I'm sure they

             22   make mistakes of some type.  In this case, I don't know.  I

             23   would have to hear the facts.

             24            MR. McCLANAHAN:  And I was kind of surprised you had

             25   not read anything or heard anything about Akin Gump or Cox
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              1   Smith, some of the firms here in San Antonio --

              2            JUROR:  I've heard about them.

              3            MR. McCLANAHAN:  But you're just not -- that's not

              4   something that gets in your life every day?

              5            JUROR:  No.  I practice criminal law --

              6            THE COURT:  They don't do -- As far as I know, they

              7   just do criminal work.

              8            MR. MACON:  That's right.  And few of my partners

              9   have been convicted or indicted in the last year on so.

             10            JUROR:  Are you sure about that?

             11            MR. MACON:  Well, thank you very much.

             12            JUROR:  We will not have you before the grand jury.

             13            MR. McCLANAHAN:  Do you know Mr. Macon socially or

             14   otherwise?

             15            JUROR:  I don't think we've ever met at all.

             16            MR. McCLANAHAN:  Thank you, sir.  I appreciate

             17   meeting you.

             18            THE COURT:  Okay.  Mr. Sadler.

             19            MR. SADLER:  Mr. Surovic, I just have really one

             20   question for you.  Obviously, a man of your intellect and your

             21   stature would be an unusual animal to have on the jury.

             22   Candidly, the concern would be that because you are smart,

             23   because you know the law, because you have, really,

             24   significant experience, that there would be a tendency for you

             25   to sort of perhaps impose inadvertently your view of what the
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              1   law might be or ought to be because you are steeped into the

              2   understanding of the criminal law and I just -- I need you to

              3   be candid with us and tell us whether you think you can set

              4   all that aside and follow to the letter what Judge Furgeson

              5   says is the law even if you disagree with it, because you, I

              6   mean, again, you're not just somebody off the street.  You're

              7   a smart lawyer and I can't find two lawyers in this room that

              8   agree on anything, so --

              9            JUROR:  I've been through enough jury trials that I

             10   know the instruction is that the jurors have to bind

             11   themselves to follow the law as the Court instructs them to do

             12   it.  I can certainly do that.  Whether I will be selected as

             13   foreman, I think that's your primary concern, that's going to

             14   be up to the jurors.

             15            MR. SADLER:  Certainly.

             16            THE COURT:  And you know the influence a foreman has

             17   over juries.  I will certainly -- I will bind myself now and

             18   say I will follow to the letter of the law exactly what the

             19   judge instructs us to do.  I don't know patent law.  I don't

             20   know the details of it so I am going to be learning from the

             21   judge as he instructs us.  I don't have the knowledge to pass

             22   along to the jurors.

             23            MR. SADLER:  Well, let me just say, it's not the

             24   patents that I care about, it's the conspiracy.

             25            JUROR:  I understand.
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              1            MR. SADLER:  And I'm sure you've seen more than your

              2   share and prosecuted more than your share of conspiracies.

              3            JUROR:  Absolutely.

              4            MR. SADLER:  I'm thinking, is that area of the law

              5   really so imprinted with you and that's part of your job and

              6   that's fine, that you would have trouble setting that aside

              7   and following what the Judge would say?

              8            JUROR:  Well, I think Mr. Macon said the standards --

              9   I do appreciate the standards are very different, worlds apart

             10   and, again, I would follow whatever instructions the judge

             11   gives us.

             12            MR. SADLER:  Okay.  Thank you.

             13            MR. MACON:  Thank you.

             14            MR. McCLANAHAN:  May I ask one more question, a

             15   political question.  Obviously, U.S. Attorneys are appointed

             16   and my question is do you have any information about what the

             17   politics might be one way or the other of KCI?

             18            JUROR:  I have no information whatsoever.

             19            MR. McCLANAHAN:  Thank you.  Thanks, Your Honor.

             20            THE COURT:  Okay.  Greg will make a good juror if he

             21   is picked.  Thank you, Greg.

             22            JUROR:  Thank you, Judge.  I keep telling you, I'm

             23   going to use you in my campaign.

             24            THE COURT:  I'll be the first person to sign up.

             25   Thanks, Greg, so much.
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              1            JUROR:  Thank you, sir.

              2            MR. MACON:  You know Mr. Scott said he had a

              3   question.

              4            THE COURT:  Right.  Mr. Scott.  I may have mistaken

              5   that hour, but --

              6            MR. MACON:  I thought it was pretty optimistic on

              7   your part.

              8            THE COURT:  Mr. Scott, please come forward.

              9            JUROR:  Yes, sir.

             10            THE COURT:  Mr. Scott, the floor kind of goes up and

             11   down so just be careful and really be careful as you come

             12   around here because it drops and people lose their footing.

             13   If you will just stand with your back right here.

             14            JUROR:  Yes, sir.

             15            THE COURT:  We just need to talk to you a minute and

             16   this is informal and very casual.

             17            JUROR:  All right, sir.

             18            THE COURT:  The first thing I want to bring up is

             19   what happened at the end of the session here.  You said there

             20   was something in the back of your mind that made you think

             21   that you might not be able to be fair.

             22            JUROR:  In all honesty, I don't have a real good

             23   feeling about patent stuff.  I think it's over -- I think

             24   there's lots of people that are going around finding something

             25   that's been used and used for years and trying to patent it.
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              1   I don't know that this is the case.  It's possible.  Possibly

              2   not.  But I don't feel that patents are, for the most part, a

              3   good thing, because it destroys the chance to use that product

              4   unless you go through a specific person, which may or may not

              5   be good.

              6            THE COURT:  Okay.

              7            JUROR:  And that's my primary -- but I have this

              8   deep-felt thought and I would be more than happy to try to put

              9   this aside and, you know, go with the flow and see what they

             10   can convince me of when they might can.

             11            THE COURT:  But that's an overriding concern you

             12   have?

             13            JUROR:  Yes.

             14            THE COURT:  Just with the way the patents work and

             15   whether or not they stifle competition and so forth.

             16            JUROR:  Yes, sir.

             17            THE COURT:  Is that what you're saying?

             18            JUROR:  Yes, sir.

             19            THE COURT:  Okay.  Well, we need to know about that.

             20   It's a free country.  You can have whatever opinion you want

             21   on this issue and, clearly, you're a thoughtful guy and you've

             22   tried to kind of work your way through it and so I appreciate

             23   that.

             24            Now, you -- you have a daughter --

             25            JUROR:  Yes, sir.
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              1            THE COURT:  -- that has a domain name.  Correct?

              2            JUROR:  Yes, sir.

              3            THE COURT:  And do you help her with that in any way?

              4            JUROR:  Not really, no, sir.  I have a couple of

              5   e-mails addresses off of it, but that's it.

              6            THE COURT:  Okay.

              7            JUROR:  I have no thing putting it together, but --

              8            THE COURT:  And let me say, we're -- I'm going to put

              9   a time clock on this, guys, because we can talk to every one

             10   of these people for twenty minutes apiece or something.  So,

             11   we're going to basically talk to each one of them ten minutes

             12   or less.  So, and so -- each one of you are going to get about

             13   four or five questions and that's about it because I just have

             14   to keep this moving.  Okay.  Mr. Macon.

             15            MR. MACON:  Mr. Scott, I appreciate -- I appreciate

             16   your openness and what I think I heard you say is that you

             17   would try to be convinced that the patent would be good.

             18            JUROR:  Yes, I would.

             19            MR. MACON:  But when you -- go ahead.  I'm sorry.

             20            JUROR:  I'm sorry.  You're asking the questions --

             21            MR. MACON:  You go ahead and volunteer any time you

             22   want.  But you -- your basic belief is that patents -- the

             23   patent system is not a good system and that they -- we, Wake

             24   Forest and KCI are starting off at a little bit of a

             25   disadvantage in your mind.
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              1            JUROR:  Okay.

              2            MR. MACON:  That fair?

              3            JUROR:  Well, yes and no.  Because this is not a yes,

              4   no --

              5            MR. MACON:  Yes.

              6            JUROR:  The patent system is not bad --

              7            MR. MACON:  Yes.

              8            JUROR:  It's over something or other.  It's overdone.

              9   It's abused I think.

             10            MR. MACON:  And you're starting off with a belief

             11   that the patent system is overdone?

             12            JUROR:  Yes, sir.

             13            MR. MACON:  And what you're saying is we're starting

             14   off, at least on that patent issue, at a little bit of a

             15   disadvantage?

             16            JUROR:  Yes.  As far as I'm concerned, I think you

             17   are.

             18            MR. MACON:  Okay.  And the other side is starting off

             19   with an advantage over us?

             20            JUROR:  I guess so, yes.

             21            MR. MACON:  One other issue.  You said that you

             22   had -- you were opposed to animal research.  Did I read that

             23   correctly?

             24            JUROR:  I believe I worded it -- yes.

             25            MR. MACON:  The testimony will come out that Kinetic
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              1   Concepts does do animal research.  Would that -- would that be

              2   another factor that make you more negative toward Kinetic

              3   Concepts?

              4            JUROR:  Depend on what the research was.

              5            MR. MACON:  What's --

              6            JUROR:  Because, you see, I -- I may be opposed to

              7   animal research, but it's necessary.

              8            MR. MACON:  Okay.

              9            JUROR:  No, I don't want them killing Bambis and

             10   cutting them up -- it's going to happen sometimes.

             11            MR. MACON:  But you do have a strong feeling about

             12   animal research?

             13            JUROR:  Yes.

             14            MR. MACON:  If the evidence were to show that Kinetic

             15   Concepts concepts used pigs and the pigs were ultimately put

             16   to sleep, would that be another factor that might -- that

             17   might prejudice you -- not prejudice, but might make you think

             18   Kinetic Concepts has a little bit steeper hill to climb?

             19            JUROR:  I don't know.

             20            MR. MACON:  It could be.

             21            JUROR:  It's, like I said, if it's necessary, it's

             22   necessary.  If you are doing it just because you like doing

             23   this, it's not a good thing.

             24            THE COURT:  You get one more question.

             25            MR. MACON:  Is it fair to say that you sort of --
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              1   that KCI, you sort of have a predisposition against KCI, but

              2   you would be open to hearing some other things?

              3            JUROR:  I guess, yes.

              4            MR. MACON:  Thank you.

              5            THE COURT:  Okay.  Mr. McClanahan.

              6            MR. McCLANAHAN:  Thank you, sir.  As I understand it,

              7   you do understand the value of the patent system, you just

              8   want to look carefully at how it's used in a case?

              9            JUROR:  Pretty much, yes, sir.

             10            MR. McCLANAHAN:  And if chosen, will you listen to

             11   evidence and follow the law that Judge Furgeson gives you?

             12            JUROR:  Got no choice on that one, yes, sir.

             13            MR. McCLANAHAN:  Thank you, sir.  No further

             14   questions.

             15            THE COURT:  Let me

             16            MR. SADLER:  No questions.

             17            THE COURT:  Let me ask one question.  When Mr. Macon

             18   was talking with lawsuit abuse and --

             19            JUROR:  I agree it happens.  I honestly do not know

             20   this to be a fact, but I have heard tales about -- for

             21   instance, cups of coffee that costs McDonald's a lot of money.

             22            THE COURT:  And, you know, that's -- that's an

             23   interesting case.  People that have gotten on the inside of

             24   that case heard -- and read the testimony out of that case and

             25   so forth actually understand why the jury did what they did.
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              1   There was a question of McDonald's just saying we don't care.

              2   You know, what -- what kind of -- what the heat of our coffee

              3   is.  We're going to keep it hot and if it spills on people, it

              4   spilled on hundreds of people and it's burned them all and it

              5   was kind of like, we're McDonalds, we don't care, you're going

              6   to do it --

              7            JUROR:  That's not unusual.

              8            THE COURT:  And the jury said, wait a minute, now,

              9   we're -- McDonald's ought to care.  I mean, McDonald's in some

             10   way came across like that in that trial and the people that

             11   read the testimony thought that the jury had a reason for

             12   doing something.  I understand that this is a concern though

             13   that's in the -- in the body politic, as we say.  Is -- would

             14   that being in the back of your mind?  Would you be worried

             15   that you're sitting in a case that -- that maybe shouldn't be

             16   here?

             17            JUROR:  I'm afraid so, sir.

             18            THE COURT:  Okay.  Okay.  Well, thank you.

             19            JUROR:  But, you know, I -- and I don't know.  It's

             20   --

             21            THE COURT:  I just appreciate the fact that you're

             22   thinking about it and I appreciate the fact you're so candid

             23   with us.

             24            JUROR:  Yes, sir.

             25            THE COURT:  Mr. Scott, if you will just wait outside.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 00127

              1            JUROR:  Okay.  Thank you.

              2            THE COURT:  Thank you so much.

              3            MR. McCLANAHAN:  Thank you, Mr. Scott.

              4            THE COURT:  Mr. Allen -- Ms. Allen.

              5            MR. MACON:  We'll make our motions --

              6            THE COURT:  At the end of the session you guys can

              7   make your motions.

              8            MR. SADLER:  I'm respecting the Court's request that

              9   we not play ping-pong, he gets him to say no, say it's fair --

             10            THE COURT:  That's right.  You heard what I had to

             11   say.  Okay.  Come right up here, if you would, Ms. Allen.  Be

             12   careful.  That floor goes up and down.  I don't want anybody

             13   to trip and fall.  Come right this way, if you would.  I know

             14   you've -- you're thinking, my gosh.  Look at all these people.

             15   But it's okay.  Now, be careful.  The floor goes up real steep

             16   here.  And would you just stand with your back here so you can

             17   kind of talk to us.  The one reason -- one of the reasons

             18   we're talking to you, you said you saw Mr. Harkins --

             19            JUROR:  Yes.

             20            THE COURT:  -- to talk to him about a legal matter

             21   and you decided or he decided or both of you decided that you

             22   were -- you wouldn't pair up together as a lawyer/client.  Is

             23   that right?

             24            JUROR:  Right.

             25            THE COURT:  But, apparently, growing out of that
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              1   episode, you -- I take it that you and Mr. Harkins didn't hit

              2   it off.  Is that --

              3            JUROR:  Yes.

              4            THE COURT:  You did not hit it off?

              5            JUROR:  Correct.

              6            THE COURT:  The fact that Mr. Harkins is helping

              7   BlueSky, would that make it difficult for you to be fair to

              8   BlueSky?

              9            JUROR:  I think it would distract me.

             10            THE COURT:  It would distract you?

             11            JUROR:  Yes.

             12            THE COURT:  I think his presence would distract me.

             13            THE COURT:  Okay.

             14            JUROR:  I feel very strongly that he was insensitive

             15   and seeing him every day I think it would distract me.

             16            THE COURT:  Okay.  Well, I appreciate your candor,

             17   and that's -- and, you know, you're doing exactly what we want

             18   you to do, just be candid.  Is there anything else that anyone

             19   would ask Ms. Allen?

             20            MR. MACON:  No.

             21            MR. McCLANAHAN:  No, Your Honor.

             22            MR. SADLER:  No.

             23            THE COURT:  Ms. Allen, thank you for your candor.

             24   Now, be careful as you go back out there.

             25            JUROR:  Thank you.
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              1            THE COURT:  Thank you.  Ms. Burnette.

              2            MR. MACON:  Now, with Ms. Burnette, Your Honor, her

              3   father had a tax evasion thing.  You might want the bring that

              4   up.

              5            THE COURT:  Okay.  I will do that.

              6            MR. SADLER:  Just try to speak directly so I can hear

              7   what you say.

              8            THE COURT:  Come right up here, Ms. Burnette,

              9   employee for one of the great companies of America.  I love

             10   USAA.

             11            JUROR:  Well, thank you.  We like having you as a

             12   customer.

             13            MR. SADLER:  Let's have a show of hands for USAA

             14   across the board.

             15            THE COURT:  They are so easy to deal with.

             16            JUROR:  Thank you.

             17            THE COURT:  They are so great with service.  At any

             18   rate, I give you the full credit.

             19            JUROR:  I appreciate it.  I'll tell my boss.

             20            THE COURT:  Now, you mentioned an awkward situation.

             21   Your father had a problem with tax evasion?

             22            JUROR:  Yes, sir.

             23            THE COURT:  Okay.  When did that happen?

             24            JUROR:  That was approximately 1984, I believe.

             25            THE COURT:  Okay.  And did he have to go through the
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              1   court process?

              2            JUROR:  Yes.

              3            THE COURT:  Was there a trial?

              4            JUROR:  Yes.

              5            THE COURT:  Was he found guilty?

              6            JUROR:  Yes, sir.

              7            THE COURT:  And had to go to prison?

              8            JUROR:  No, he did not.

              9            THE COURT:  He did not.  He was put on probation?

             10            JUROR:  Yes, sir.

             11            THE COURT:  Okay.  And he's back out.  Has he had any

             12   problems since then?

             13            JUROR:  No.  He had -- he was -- he had to pay a

             14   fine.

             15            THE COURT:  Okay.

             16            JUROR:  Yes, sir.

             17            THE COURT:  And is there anything about that that

             18   made you feel that the system didn't work or that the system

             19   had a lot of unfairness in it or --

             20            JUROR:  Definitely -- Well, sure.  Yes.  It was a

             21   hardship on our family.  It was quite a bit of money that he

             22   had to pay and the circumstances, you know, he definitely did

             23   evade taxes, but there were extenuating circumstances behind

             24   it so it was a -- you know, our family definitely suffered a

             25   hardship because of it, so --
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              1            THE COURT:  Well, I appreciate your candor.  Is there

              2   anything about that episode that took place in the mid 80s

              3   that would make it hard for you to kind of be fair to the

              4   justice system in this case?

              5            JUROR:  I would -- wouldn't be truthful if I would

              6   say I wouldn't -- I don't have a bias, but I think I could

              7   probably be objective.

              8            THE COURT:  Okay.  And would the bias, since it was

              9   the government, not any one of these parties, would the bias

             10   work against any -- or the prejudice work against any of the

             11   parties in this case?

             12            JUROR:  No.  I don't think so.

             13            THE COURT:  Let me say I took down several -- you are

             14   involved in several technology patents?

             15            JUROR:  Yes, sir.

             16            THE COURT:  And you, yourself, help the team that

             17   works to get these patents?

             18            JUROR:  Yes, sir.

             19            THE COURT:  Do you have a fairly decent knowledge of

             20   the patent process?

             21            JUROR:  At least when it applies to technology, IT,

             22   information technology, and patent evaluation process.

             23            THE COURT:  You know, there's a concern here.  KCI

             24   says, you know, we followed the rules, we got a patent and

             25   BlueSky said, wait a minute, I don't know if you followed all
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              1   the rules or not and I'm not for sure you should have gotten

              2   that patent and so there's a real dispute about, you know,

              3   whether this patent, for example, should have issued in this

              4   case.

              5            JUROR:  Yes.

              6            THE COURT:  Based upon your experience, are you

              7   just -- I mean, do have you a view that the Patent Office is

              8   great or is terrible or is somewhere in-between?  What's your

              9   view?

             10            JUROR:  Well, my view is is that in the creation,

             11   development, and construction process is that no matter what

             12   we're doing, we look at if a patent exists and you don't go

             13   around the process.  That's not allowed in anything that we

             14   do.  And if a patent exists, you -- you look for alternate

             15   routes.  But if it exists, you have to pay up, and that's

             16   how -- that's just how we -- so to speak, you play by the

             17   rules.

             18            THE COURT:  Yeah.

             19            JUROR:  And if it doesn't, that's great.  You know,

             20   you begin the patent process.  And even then it doesn't always

             21   work out.  You may find that the way that you thought -- there

             22   may be some other -- an idea or something else that doesn't

             23   make that possible, so it's a long process.  It takes a lot of

             24   paperwork, and our legal counsel guides us through that.  We

             25   depend on them heavily, just because it's a -- some tech idea
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              1   doesn't mean it's going to follow through.  You know, so far,

              2   we've had a positive experience with the Patent Office, not to

              3   say that they don't make mistakes, they haven't with us, but

              4   you have to play by the rules and, you know --

              5            THE COURT:  Are you of the opinion that the Patent

              6   Office can make mistakes?

              7            JUROR:  Absolutely.

              8            THE COURT:  Okay.

              9            JUROR:  Everybody -- it's possible anywhere.

             10            THE COURT:  Okay.

             11            JUROR:  There's a lot of patents out there and it's

             12   hard to keep track of all that, so --

             13            THE COURT:  Okay.  Do you start the case thinking

             14   that, Well, if KCI has the patent, then -- then BlueSky, I

             15   mean, I may listen to them, but they've got a -- a -- a long

             16   road up to, you know, to get my attention?

             17            JUROR:  Honestly, I didn't.  My first inclination is

             18   that I don't understand why this is a jury trial and why it

             19   wasn't maybe settled in arbitration.  I don't understand all

             20   the points of law and I respect the jury trial, but I can't

             21   understand why two corporations can't settle this between

             22   themselves.  It seems dates are set out and concepts are

             23   there, why can't they come to some sort of agreement on this.

             24   I don't understand why a jury is having to decide it.

             25            THE COURT:  Okay.
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              1            JUROR:  But that's the truth.

              2            THE COURT:  That's exactly what we need.  Would it be

              3   under -- with your sort of sense of this, would it be hard for

              4   you to sit on this jury for six weeks and work through this?

              5            JUROR:  I'd be a little aggravated, but I could --

              6   I -- I would do it, yes.

              7            THE COURT:  Well, and I appreciate your good spirit.

              8   Each one of you I'll let you each one ask about two questions.

              9   So, Mr. Macon, you can start.

             10            MR. MACON:  Have you been involved in any of the

             11   disputes that USAA has had with its patents including the

             12   teaching -- the teaching --

             13            JUROR:  No.

             14            MR. MACON:  Okay.  I'll give you two and-a-half.

             15   Could you tell me the name of your close friend who was an

             16   attorney and -- this is a -- this is a multiple choice

             17   question, and you mentioned that you had a disappointing

             18   situation with a medical device?

             19            JUROR:  I did not.

             20            MR. MACON:  You did not?

             21            JUROR:  No.

             22            MR. MACON:  Who is -- who is your close friend who is

             23   the attorney?

             24            JUROR:  His name is Michael Browning.

             25            THE COURT:  He is a local lawyer here?
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              1            JUROR:  Yes.

              2            THE COURT:  Okay.  Mr. McClanahan.

              3            MR. McCLANAHAN:  In your questionnaire number 32 you

              4   said that you felt that someone close to you had an idea that

              5   might have been stolen.  Can you tell us what that was about,

              6   please?

              7            JUROR:  Well, it was a technology idea that he had

              8   with regard to -- he contends that he came up with E-Bay and

              9   it was several years before it came online and most techs will

             10   tell you they thought of something before it came into

             11   fruition, so I -- I've had ideas stolen as well.

             12            MR. McCLANAHAN:  From everything you've heard up to

             13   this point, are you favoring KCI, even if slightly?

             14            JUROR:  I can tell you I probably don't favor either

             15   party.

             16            MR. McCLANAHAN:  One last question, Your Honor.

             17            THE COURT:  Okay.

             18            MR. McCLANAHAN:  You understand that if a patent gets

             19   issued by the Patent Office, that the legal remedy for that

             20   involves a jury deciding whether it should have been issued or

             21   not.  Is that -- is that an okay thing for you, given the fact

             22   that you work with getting patents all the time?

             23            JUROR:  I didn't realize that was -- if there was a

             24   dispute, I didn't realize that.

             25            MR. McCLANAHAN:  But if Judge Furgeson instructs the
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              1   jury that's the law, that it's the jury that -- as with the

              2   country's justice system that we've set up, that it's the jury

              3   that makes that decision, would that be okay?  Could you find

              4   that the Patent Office did make a mistake, that if KCI for

              5   whatever reason was not straight with them for whatever

              6   reason, could you set aside that --

              7            JUROR:  Yes.

              8            MR. McCLANAHAN:  Thank you.

              9            MR. SADLER:  Tell me about your friend that works for

             10   KCI.

             11            JUROR:  He works in information technologies and he

             12   works in that department and he runs the -- he does reporting

             13   and analysis and he has worked there I believe since 2004.

             14            MR. SADLER:  How long have you known him?

             15            JUROR:  I have known him since 2003.  I know him

             16   and -- he and his wife.

             17            MR. SADLER:  You know him socially then?

             18            JUROR:  I know him in work.  I worked at the Scooter

             19   Store.  I worked there as well, and he knows -- I know him and

             20   his wife personally, yes.

             21            MR. SADLER:  Given that fact, you would probably feel

             22   a little awkward serving on a jury that might have to pass

             23   some judgment on whether KCI did some things wrong?

             24            JUROR:  He speaks favorably of the company and it's a

             25   San Antonio-based company.  Finding one way or another against
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              1   them I -- I probably wouldn't have a problem with that.  I --

              2   I don't know -- I think both companies have plenty of money to

              3   be able to settle.  You know, they -- they essentially make

              4   money off sick and infirmed people, and there's no shortage of

              5   that.

              6            MR. SADLER:  You mentioned you had extensive

              7   experience in the patent area that you described.  Do you feel

              8   like that would help you in your deliberations, help you and

              9   your fellow jurors, just drawing that personal experience of

             10   yours?

             11            JUROR:  To some extent.  Again, it's just within

             12   technology and process -- information technology.  It's not

             13   related to medical patents at all, so just in the basis of

             14   filing and going through some paperwork.

             15            MR. SADLER:  No further questions.

             16            MR. MACON:  May I have one last question?

             17            THE COURT:  Quickly.

             18            MR. MACON:  You referred to a problem with a new

             19   station in your questionnaire.  Was that the USAA channel 4?

             20            JUROR:  Yes.

             21            THE COURT:  Okay.  Ms. Burnette, thank you so much.

             22   If you will wait outside for us.

             23            JUROR:  Thank you.

             24            THE COURT:  Mr. Bettice.  Please come forward,

             25   Mr. Bettice.  Welcome again.  You're back.
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              1            JUROR:  That's true.  Mr. Bettice, I think you were

              2   concerned about the -- one of the concerns, I may not have

              3   picked them all up, one of the concern was the payment of

              4   benefits for a departing employee.

              5            JUROR:  Yes, sir.

              6            THE COURT:  Tell me about that.

              7            JUROR:  It's my understanding this employee left on

              8   his own will and if he left on his own will, I don't see any

              9   reason why one company should continue to pay somebody that's

             10   not working for them any more.  I have no -- no understanding

             11   of that whatsoever.

             12            THE COURT:  Okay.  And maybe you can -- just -- what

             13   is the policy at Medela?  Maybe you can explain that.

             14            MR. SADLER:  If I could ask you, Mr. Bettice, is

             15   it -- is it your thought that there can be a business

             16   justification making severance payments, once an employee is

             17   gone there --

             18            JUROR:  Yes.  Not only would I see that would be

             19   necessary is if the employee was terminated for some reason if

             20   they were terminated under, you know, financial problem with

             21   their company, then, yes, okay.  Then we need to take care of

             22   that employee.  But if an employee leaves on his own will, I

             23   see no reason for -- for the company that he previously worked

             24   for to continue paying that employee.

             25            MR. SADLER:  And knowing that, it sounds like what
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              1   that leads you to think that if there were payments made that

              2   it must have been for a purpose that -- that was maybe a

              3   little under the table, not related to business?

              4            JUROR:  I don't -- I would assume so, you know.  Like

              5   I said, this -- you know, to me, it just doesn't -- it just

              6   doesn't make any sense to pay somebody that's not working

              7   full-time.

              8            THE COURT:  Would you -- would you listen to the

              9   testimony?  Would you consider the expressed reasons for the

             10   payment, what the company says was its reasons?

             11            JUROR:  I could listen to them.

             12            THE COURT:  You would have some skepticism.

             13            JUROR:  Right.

             14            THE COURT:  About payments?

             15            JUROR:  Yes, sir.

             16            THE COURT:  And you would think there might be some

             17   ulterior reason for making the payments?

             18            JUROR:  Yes, sir.

             19            THE COURT:  Was there anything else about

             20   Mr. Bettice?

             21            MR. MACON:  No.  I think that's all.

             22            THE COURT:  Mr. Bettice, thank you very much.  Who

             23   knows.  We may keep talking to you again.  You will wait for

             24   us out there.

             25            JUROR:  All right, sir.
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              1            THE COURT:  Thank you so much.  Okay.  Ms. Gonzales.

              2   Ms. Gonzales is I guess our one hospital --

              3            MR. SADLER:  Right.

              4            MR. MACON:  Right.

              5            THE COURT:  -- juror.  And she is familiar with the

              6   bed and maybe with the --

              7            MR. SADLER:  Medela.  I think she -- I think she also

              8   indicated some knowledge --

              9            THE COURT:  She does know you guys, too.  Right up

             10   here, ma'am.  Be careful.  The floor goes up and down.  It

             11   kind of catches people by surprise.  If you will come right up

             12   here.

             13            JUROR:  Sure.

             14            THE COURT:  Thank you so much.  And, last, be

             15   careful.  There's a drop-off or an incline right here, one or

             16   the other.  If you will just stand right here.  You're really

             17   our only juror that -- that kind of knows something about the

             18   medical field and about the bed and the -- and the various

             19   devices that are in play here.  Tell us just a little bit

             20   about that.  How do you know about all these things or what do

             21   you know?

             22            JUROR:  Well, I can start at the beginning.  I worked

             23   at a nursing home as a nurses aide while I was in high school

             24   and we did a lot of the actual wound care.  They would call in

             25   for these specialized beds for these customers, for the
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              1   patients.  We had stage three or four ulcers that required the

              2   bed.  So, I was really hands-on.

              3            THE COURT:  Okay.  And did -- did you think the beds

              4   were -- worked as they were intended?  Did you find they did

              5   what they intended to do?

              6            JUROR:  You know, when you're in a stage four, it

              7   takes a long time.  Yeah, I saw some good recoveries from it.

              8            THE COURT:  Did you ever have a -- what is your view

              9   of KCI and the work they do?

             10            JUROR:  You know, I know they make the specialized

             11   beds and they're well known everywhere.  We get calls every

             12   now and then where I work at now if I know about these beds

             13   and we refer them to KCI.  Other than that, I went over there

             14   to apply at one time many years ago.  They're located or you

             15   were on 410 and -- I'm sorry.  410 and Calahan, so I'm just

             16   down the street from there.  So, I did try to find a job

             17   there.  Other than that, that's basically what I know about

             18   KCI.

             19            THE COURT:  Do you have -- the main thing is, is

             20   there anything in your background that would make you be more

             21   fair or less fair to KCI?

             22            JUROR:  I don't think so.

             23            THE COURT:  Okay.  You could -- you would treat them

             24   fairly?

             25            JUROR:  Absolutely.
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              1            THE COURT:  Okay.  Apparently, you know something

              2   about Medela and about their pumps and -- most of which are

              3   used for breast feeding.

              4            JUROR:  Yes.

              5            THE COURT:  Tell me about that.

              6            JUROR:  I worked at a DME company back in '88 and we

              7   sold them off of our shelf and that's how I recognized the

              8   name.  Other than that, that was it.  I was the purchaser, so

              9   I would buy them.

             10            THE COURT:  Okay.  As far as you know, they worked

             11   well for the purpose intended?

             12            JUROR:  Yes.

             13            THE COURT:  Didn't hear too many complaints about

             14   them or anything?

             15            JUROR:  Not that I can remember.

             16            THE COURT:  You could be fair to Medela?

             17            JUROR:  Absolutely.

             18            THE COURT:  And, of course, we have BlueSky --

             19            JUROR:  I know nothing of.

             20            THE COURT:  You know nothing of.  Do you know

             21   anything about this VAC, the wound healing device?

             22            JUROR:  All I know is I love reading the home care

             23   magazine that talks about different medical equipment and I've

             24   seen it in passing there.

             25            THE COURT:  So you've never dealt with that --
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              1            JUROR:  No.  I've never had hands-on, used the

              2   machine.

              3            THE COURT:  Any questions?

              4            MR. MACON:  What do you currently do?

              5            JUROR:  I'm an intake supervisor.  I collect all

              6   medical information to see if a patient qualifies for medical

              7   benefits and such.

              8            THE COURT:  Okay.  One question, Mr. McClanahan.

              9            MR. McCLANAHAN:  From everything you have heard up to

             10   this point, ma'am, are you favoring KCI even just slightly as

             11   we start this case?

             12            JUROR:  No.  Honestly, no.

             13            MR. SADLER:  Ma'am, just one thing I need to clear

             14   up.  Toward the very end the Judge asked generally if anybody

             15   had anything on their mind that was just sort of nagging at

             16   them about whether they thought they could be fair, this was

             17   fair for them to be on the jury, and I thought you raised your

             18   hand about that.  Maybe I'm mistaken, but I thought you did.

             19            JUROR:  No.

             20            MR. SADLER:  You did not?  Okay.  My mistake.  Thank

             21   you.

             22            MR. MACON:  Thank you.

             23            THE COURT:  Thank you so much, Ms. Gonzales.

             24            JUROR:  Thank you.

             25            THE COURT:  See you in a minute.  Ms. Day.  Okay.
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              1   I -- Mr. McClanahan, that's --

              2            MR. McCLANAHAN:  Yes, sir.

              3            THE COURT:  Why are we talking to Ms. Day?  That's

              4   your request.

              5            MR. MACON:  I never --

              6            MR. McCLANAHAN:  She is 42 and 54?

              7            MR. SADLER:  She's -- she had some sort of exposure

              8   with wound healing, wound drainage, surgery.  I think we just

              9   wanted to --

             10            THE COURT:  Okay.  She's a teller at a bank.  Okay.

             11   What -- what other questions?

             12            MR. McCLANAHAN:  42 and 54.

             13            THE COURT:  What are they --

             14            MR. McCLANAHAN:  42 is -- is getting someone to do

             15   something wrong being equally as bad as committing the wrong

             16   itself and she answered it is worse and I want to find out

             17   what experience she had that she was thinking about.

             18            THE COURT:  Okay.

             19            MR. McCLANAHAN:  And the other thing, does she have

             20   any negative reaction to the sight of blood?  Yes.  I'm very

             21   concerned about these people having the same reaction my staff

             22   has had to the use of the pictures we'll be using.

             23            THE COURT:  I understand.  But I'm worried about

             24   getting a jury here.

             25            MR. McCLANAHAN:  Yes, sir.
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              1            THE COURT:  We may have to deal with blood even if we

              2   have a hard time with it.

              3            MR. McCLANAHAN:  I would like to --

              4            COURT SECURITY OFFICER:  They're looking for her,

              5   Your Honor.

              6            THE COURT:  While they're looking for her, what about

              7   Ms. Herrera?

              8            MR. MACON:  What are we talking to her for?

              9            THE COURT:  Ms. Herrera

             10            MR. MACON:  This is the student.

             11            THE COURT:  There was some criminal --

             12            MR. SADLER:  Criminal matter.

             13            THE COURT:  In her family's background, and that's

             14   basically it.

             15            MR. McCLANAHAN:  And I have a question on -- follow

             16   up on 14.  She says she's a Christian and that strongly

             17   influences her beliefs.  I'm curious how that might affect us.

             18            MR. SADLER:  And I have follow up question on 37.

             19            THE COURT:  Come on up, Ms. Herrera.  Be careful.

             20            JUROR:  I remember.

             21            THE COURT:  You remembered.  Great.  If you will

             22   stand right here.  Ms. Herrera, I think you said you had a

             23   cousin that had some criminalities?

             24            JUROR:  Yes.  He's in a state prison right now for

             25   four kilos of cocaine.
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              1            THE COURT:  Okay.  Is there any -- and do you feel

              2   like he was treated fairly in the justice system?  Are you

              3   upset about what happened to him?

              4            JUROR:  Oh, no.  Not at all.

              5            THE COURT:  In other words, you feel like the system

              6   worked okay --

              7            JUROR:  Yes.

              8            THE COURT:  -- and you don't have any complaint

              9   with --

             10            JUROR:  Not at all.

             11            THE COURT:  -- our court system?  I think there

             12   were -- there was a concern that you might -- Well, let me

             13   see.  You wanted to ask a question, Mr. McClanahan.

             14            MR. McCLANAHAN:  In number 14 on your questionnaire,

             15   Ms. Herrera, you said I'm a Christian and that strongly

             16   effects my beliefs.  Which is okay.  I'm just curious, when

             17   you say, that how -- how do you think that might affect your

             18   hearing this case and particularly the example about the

             19   personal situation of Mr. Weston and I talked about?

             20            JUROR:  I have -- my family has quite a bit of

             21   experience with extra marital situation --

             22            MR. McCLANAHAN:  Okay.

             23            JUROR:  But I think that family matters should never

             24   really come into this.

             25            MR. McCLANAHAN:  Okay.  Thank you, ma'am, I
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              1   appreciate that.

              2            THE COURT:  Okay.

              3            MR. SADLER:  Ms. Herrera, on your questionnaire, you

              4   were asked about your thoughts on whether you thought

              5   companies in America were fair competitors in the -- and you

              6   indicated no, you didn't think that.  So, I just wanted you to

              7   tell me, why -- why do you think that?  Why do you think

              8   companies are not fair competitors?

              9            JUROR:  It's not so much that they're not fair, I

             10   just don't think that in some markets there are oligopolies

             11   where there's -- there's not necessarily room for smaller

             12   companies to come in fairly, because they -- look at the cell

             13   phone market, it's like A.T.& T. -- and all of those companies

             14   and it isn't -- I heard a company Cricket Mobile and it must

             15   be hard for Cricket Mobile with all these huge millions of

             16   subscribers for --

             17            MR. SADLER:  So, I want to understand, it's your

             18   thought what you're thinking about, there's a problem with big

             19   companies keeping smaller competitors out of the business?

             20            JUROR:  Yes.

             21            MR. SADLER:  Thank you.

             22            MR. MACON:  May I ask you --

             23            THE COURT:  Just one.

             24            MR. MACON:  It's got to be a good question.  Do you

             25   believe that the patent system which may allow, in effect, one
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              1   company or one inventor to have a right -- exclusively to use

              2   that, do you think that's inherently wrong?

              3            JUROR:  No.

              4            MR. MACON:  Okay.  Even though it may keep us more

              5   competitive?

              6            JUROR:  Yes.

              7            MR. MACON:  Okay.  Thank you, Ms. Herrera.

              8            THE COURT:  Good work, Ms. Herrera.  If you will wait

              9   outside.  Okay.  Did you find Ms. Day?

             10            COURT SECURITY OFFICER:  Ms. Day is right here.

             11            THE COURT:  Great.  Ms. Day, right up here.

             12            JUROR:  Okay.

             13            THE COURT:  We're just going to ask you a few

             14   questions.

             15            JUROR:  Okay.

             16            THE COURT:  It has really more to do with the way you

             17   completed your questionnaire.

             18            JUROR:  Okay.

             19            THE COURT:  And you can come right up here.

             20            JUROR:  Okay.

             21            THE COURT:  You're doing great.  Just stand with your

             22   back here.

             23            JUROR:  Okay.

             24            THE COURT:  Now, one of the questions was -- and I'm

             25   the same way.  You -- you say that, you know, the sight of
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              1   blood --

              2            JUROR:  Oh.

              3            THE COURT:  -- is difficult for you.  Right?

              4            JUROR:  Yeah.

              5            THE COURT:  There will be some pictures here --

              6            JUROR:  Right.

              7            THE COURT:  That are fairly gruesome.

              8            JUROR:  Right.

              9            THE COURT:  And -- and I'm like you, I don't like

             10   that sort of stuff.  But could you hang in here with us?

             11            JUROR:  Oh, yeah.  As a matter of fact, it's like I

             12   put down one of the shows I watch is E.R., I mean -- it's kind

             13   of funny.  But I can see -- pictures are okay, on tv, but if

             14   it's -- if you are in front of me bleeding, especially if you

             15   are my son -- on the floor -- so, as long as nobody is going

             16   to be in here bleeding, I will be okay.

             17            MR. MACON:  We'll keep your son out.

             18            THE COURT:  Ms. Day, you are singing my song.

             19   Mr. McClanahan.

             20            MR. SADLER:  Ms. Day, in the questionnaire, two

             21   questions, number 40, you said when confronted with fraud and

             22   business you said you would feel cheated and number 42 you

             23   said is getting someone to do something wrong is equally as

             24   wrong than doing the wrong yourself and you said it was worse.

             25   It made me think you had a personal experience or something
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              1   like that on your mind.  What did you have in mind when you

              2   said that, please?

              3            JUROR:  No, I feel that if you're going to do

              4   something wrong, that's one thing, but when you bring somebody

              5   else into it, you're just multiplying it.

              6            MR. McCLANAHAN:  Okay.  Thank you, ma'am.

              7            THE COURT:  Makes sense.

              8            MR. MACON:  No questions.  Thank you, Ms. Day.

              9            THE COURT:  Ms. Day, thank you so much.  We're --

             10   we're moving ahead.  There you go, please.  Thank you so much.

             11   Okay.  Mr. Frizzell.  He's an assistant to a pathologist.

             12            MR. MACON:  He was.  He was years ago.

             13            THE COURT:  I don't know if there's anything else we

             14   need the talk to him.

             15            MR. SADLER:  I just want to ask him his attorney

             16   expenses, he has used an attorney.

             17            THE COURT:  Okay.  Sure.

             18            MR. MACON:  Mr. Salinas is coming up next.  We will

             19   need about 35 minutes for him.

             20            MR. SADLER:  Or we could just dispense --

             21            MR. MACON:  No, I don't think so.

             22            THE COURT:  Come occupy, Mr. Frizzell.  How are you

             23   doing, sir?  Be careful.  This floor is very uneven -- if you

             24   will just stand with your back to us.  With your back to the

             25   wall.  I'm sorry.
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              1            JUROR:  I'm just doing what you said.  You'll be

              2   good.

              3            MR. MACON:  He follows instructions.

              4            THE COURT:  You will follow instructions.  You were

              5   the assistant the a pathologist?

              6            JUROR:  Yes, sir.

              7            THE COURT:  And how long was that?

              8            JUROR:  About a year.

              9            THE COURT:  And how long ago was that?

             10            JUROR:  Oh, God.  84 maybe.

             11            THE COURT:  Twenty years --

             12            JUROR:  Yeah.

             13            THE COURT:  And while you were doing that, did you

             14   have any impressions about the medical system or --

             15            JUROR:  Oh, no.  We did autopsy.  We did test on

             16   thyroids, lesions, tumors.  It started off I was just a driver

             17   for him.  He was from Houston, he didn't know the San Antonio

             18   area.  We did urban areas all around San Antonio.  And I got

             19   this machine that kind of dissects and that cuts a specimen up

             20   and he had a hard time doing it and I got to trying it and I

             21   did better than he did.  In all the hospitals, I got to go in

             22   the hospital with him and watch the procedure, give me the

             23   lesion, give to it me, I would make the cuts, stain it for him

             24   and then he would make the diagnosis.

             25            THE COURT:  Okay.
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              1            JUROR:  He did his pathology -- and -- I learned a

              2   lot for a little while, but some things you don't want to look

              3   at.

              4            THE COURT:  Well, that -- that doesn't sound like to

              5   me there would be any problem for you serving on this jury.

              6            JUROR:  Oh, no.  It's just something I did when I was

              7   young and it was really interesting and I learned a lot.

              8            THE COURT:  I bet.  I bet.  These gentlemen may have

              9   a brief question -- I think you had a question, Mr. Sadler.

             10            MR. SADLER:  Yes, sir.  On your form I noticed a

             11   couple of things you indicated there have been a couple of

             12   times you've had to use the services of an attorney and then

             13   you also indicated when we asked you what do you think

             14   conspiracy is.  You talked about somebody taking your job,

             15   your business, and your credit, and it made me wonder did you

             16   have an identity theft problem you had?

             17            JUROR:  Something like that, yeah.  Respond because

             18   somebody tried to take you out or -- or trying to take what

             19   you have or, you know, to move yourself up.

             20            MR. SADLER:  But did you have a personal experience

             21   like that?

             22            THE COURT:  Conspiracy?  No.

             23            MR. SADLER:  I'm talking identity theft or something

             24   like that?

             25            JUROR:  No.
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              1            MR. SADLER:  What brought you into contact --

              2            THE COURT:  Everything else you hear on the Internet

              3   and everything else.  Companies conspiring to take over

              4   people's identities.

              5            MR. SADLER:  What brought you into contact -- you

              6   said you've used the services of an attorney --

              7            JUROR:  I was in an auto accident and the hospital

              8   was not pleased because the fact -- this was during the 80s.

              9   It's not that I wasn't playing my bills or anything, said, no,

             10   they're paying for it.  And they would say, no, we're not.  I

             11   had a good friend of mine -- his wife worked for an attorney,

             12   Steve Saenz, they contacted him and everything was taken care

             13   of.

             14            THE COURT:  Anything further?

             15            MR. SADLER:  Nothing further.

             16            THE COURT:  Okay.  One question.

             17            MR. McCLANAHAN:  Mr. Frizzell, as we start right now,

             18   are you favoring KCI as we start?

             19            JUROR:  I will hear the evidence and the facts and

             20   that's what I'll base my verdict on.

             21            THE COURT:  Mr. Frizzell, that's it in a nutshell.

             22            JUROR:  Okay.

             23            THE COURT:  You've got it down pat, my man.

             24            JUROR:  Thank you.

             25            THE COURT:  Thank you.  Okay.  Mr. Salinas.  Now,
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              1   Mr. Salinas is next.  I'm going to just talk to him --

              2            MR. MACON:  That's fine.

              3            MR. SADLER:  We could can spend an hour going over

              4   him.

              5            THE COURT:  Yeah, we could.  And you -- he knows so

              6   much about it, I just don't know --

              7            MR. MACON:  Don't prejudge.

              8            THE COURT:  Not going to prejudge.  I'm not going to

              9   prejudge, but it's a challenge.  Come in here, Mr. Mechanical

             10   engineer.  Who dates lawyers.  You are -- you live on the

             11   edge.

             12            JUROR:  Yeah.  I like to get them --

             13            THE COURT:  Just put your back here.  And, you know,

             14   you have so much information about kind of what we're doing in

             15   this case.  You know, you would be an interesting person to

             16   sit on this jury because the jury might keep looking over at

             17   you and saying, Well, what about that and what about this and

             18   that -- and with your knowledge and background, you can play

             19   an influential leadership role on this jury.  Tell me, do you

             20   feel like you can -- you can set so much of your background

             21   aside and what you do and just work with what's presented in

             22   the court and work with the instructions and -- and stay to

             23   that and not be giving a lot of personal experiences to the

             24   jury?

             25            JUROR:  Yes.  As long as I don't know the people
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              1   involved, you will get a fair shake.  It will be strictly by

              2   what's presented.

              3            THE COURT:  Strictly by what's presented?

              4            JUROR:  I will be impartial.

              5            THE COURT:  And you wouldn't try to take the jury

              6   over, I take it?  In other words, the jury would say, We've

              7   got Mr. Salinas here.  Why don't we just let him do the heavy

              8   lifting?

              9            JUROR:  I hope not.  I hope everybody has their own

             10   opinion.

             11            THE COURT:  Me, too.  Me, too.  You would insist on

             12   that, would you not?  Wait a minute.  It's not me.  There

             13   are -- there are twelve of us here or how many --

             14            JUROR:  I wouldn't insist on it, no.

             15            THE COURT:  You wouldn't insist that you hear from

             16   all the rest of them?  In other words, I'm saying -- would you

             17   have to play a very careful balancing role in the jury -- in

             18   the deliberations.  Could you play that role?

             19            JUROR:  Yes.

             20            THE COURT:  Okay.  And could you avoid injecting

             21   yourself and your experiences in -- into the jury room?

             22            JUROR:  As far as my personal beliefs or knowledge

             23   or --

             24            THE COURT:  Well, you -- we need your good common

             25   sense always.
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              1            JUROR:  Okay.

              2            THE COURT:  Your knowledge is what I'm concerned

              3   about.  In other words, they say, Well, you know, we heard

              4   what they said about patents, but, Mr. Salinas, you know

              5   patents.  What do you think.  And so we're going outside the

              6   record.  We're going outside the evidence.  We're even going

              7   outside the law.  Could you tell them, Wait, that's not --

              8   that's not where I am, that's not my job

              9            JUROR:  If I'm instructed I will stay within exactly

             10   what's given.  I will leave out my personal experiences.

             11            THE COURT:  And that would be the instruction that

             12   you would have to do that.  Now, you bring your good common

             13   sense into the jury room.  That's what makes the jury so

             14   special and -- and that's fine.  Your ability to judge the

             15   credibility of witnesses and so forth.  Everybody's, of

             16   course, nervous, because you -- you're especially qualified,

             17   and you deal in this area, so we're all nervous.  But you are

             18   telling me you will follow the instructions to the letter?

             19            JUROR:  I will follow the instructions to the letter

             20   and do my duty.

             21            THE COURT:  And you would not let other members of

             22   the jury try to push this off on you and just say, Well, just

             23   tell us what you know?

             24            JUROR:  No.

             25            THE COURT:  Okay.  Okay.  I'll give you each one a
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              1   question.

              2            MR. McCLANAHAN:  You said, sir, at the end of your

              3   questionnaire that -- and following up on the Judge's

              4   question, you -- you told the Judge as long as you were

              5   neutral and didn't know anybody, you would be able to --

              6            JUROR:  Right.

              7            MR. McCLANAHAN:  To do any of this.  I noticed in

              8   your questionnaire you said I think Cox Smith Matthews is our

              9   company lawyer and my friend works for them I think.  I

             10   believe I know the principle, nice guy.  I'm naturally

             11   concerned that Cox Smith is one of the law firms representing

             12   KCI.  Mr. Macon came from Cox Smith before he went to his

             13   current firm.  They are going to have lawyers involved in the

             14   case.  Given the way you feel about Cox Smith, do you feel

             15   that might have an impact on the way that you would otherwise

             16   do what you said you would in impartially hearing the

             17   evidence.

             18            JUROR:  It's just somebody from that outfit.  It

             19   won't a problem.  If it's my friend who actually works there,

             20   I'm pretty sure he works there --

             21            THE COURT:  What is your friend's name?

             22            THE COURT:  Bill Mason.

             23            MR. MACON:  He won't be here.

             24            JUROR:  It won't be a problem.

             25            MR. McCLANAHAN:  Is there anything what you've heard
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              1   so far that makes you think KCI is ahead of us in this case

              2   just starting out?

              3            JUROR:  I don't think so.

              4            MR. McCLANAHAN:  Okay

              5            THE COURT:  Thank you.

              6            MR. SADLER:  You've had a lot of interesting

              7   experiences and you're a smart guy.  My question for you is,

              8   if you were back deliberating with the jury and holding a view

              9   on some piece of the evidence being proved to you, can you see

             10   your mind being if other jurors are trying to persuade you if

             11   felt strongly?

             12            JUROR:  If they had other members that -- yes, I

             13   would listen to their reasons and hear what they have to say.

             14   I'm just trying to go by the answer and come up with the best

             15   answer.

             16            MR. SADLER:  One more, Your Honor.

             17            THE COURT:  Yes.

             18            MR. SADLER:  There was an issue about false

             19   advertising which you responded to that you -- you knew

             20   something about it or somebody was involved.  Can you talk to

             21   us about what that was?

             22            JUROR:  I think that was the lady next to me.  I

             23   don't think that was me.

             24            MR. SADLER:  It was not you.

             25            MR. MACON:  I have no questions.  Thank you,
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              1   Mr. Salinas.

              2            THE COURT:  Okay.  Mr. Salinas.  Thank you.  We

              3   appreciate engineers.  We need them badly.  Okay.  That's --

              4   that's fine.  Ms. Vargas.

              5            MR. MACON:  She had a question if she could be fair.

              6            THE COURT:  That's right.

              7            MR. MACON:  That's -- that's the only reason I can

              8   think of.

              9            THE COURT:  Right.  I think that is exactly right.

             10   Well, this may -- we are doing pretty well.  What's our

             11   number?  26?

             12            MR. MACON:  The number is 28.  We're at --

             13            THE COURT:  We're at 12.

             14            MR. MACON:  But actually we have more drop outs at

             15   the end.

             16            THE COURT:  Come forward, Mr. Vargas.  Thank you so

             17   much.  Ms. Vargas, be careful.  This floor is up and down.

             18   This floor is real uneven here.  If you will be careful.  If

             19   you will stand with your back to this.  And -- you told us

             20   that you thought you might have trouble being fair.

             21            JUROR:  Yes, sir.

             22            THE COURT:  Tell us about that.

             23            JUROR:  Okay.  Well, I have a couple of issues and a

             24   couple of questions.

             25            THE COURT:  Sure.
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              1            JUROR:  I didn't want to get side -- I wrote it down

              2   so I wouldn't get sidetracked what I wanted to talk about.

              3   First of all, all this stuff about the wound and things they

              4   do about the wound -- I was asking this question because my

              5   mother-in-law was a diabetic and she had both legs amputated

              6   and they did a lot of wound work to the wound -- I don't know

              7   if this had any effect with what you all do, with wounds, if

              8   that's what was done with her --

              9            MR. MACON:  Probably -- probably wouldn't -- I doubt

             10   there was any effect on it.

             11            THE COURT:  Any -- Mr. McClanahan?

             12            MR. McCLANAHAN:  Well, that's -- these devices both

             13   by KCI and by BlueSky do treat diabetes and they do treat

             14   people on who have had amputations.  We're going to be talking

             15   right on point.

             16            JUROR:  I don't know if they did the things you all

             17   were talking about.

             18            THE COURT:  It would not be appropriate for you, for

             19   example, if you served on this jury to call your mother-in-law

             20   and --

             21            JUROR:  She died.

             22            THE COURT:  Oh, she died.

             23            MR. MACON:  We don't --

             24            THE COURT:  We don't have to worry that.  Okay.

             25            JUROR:  Something else was -- the Richard Weston.
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              1            THE COURT:  Yes.

              2            JUROR:  About his credibility -- credibility.  To me,

              3   about being unfaithful to his wife.  I think that would kind

              4   of bother me because, well, I don't want to say it, but I've

              5   experienced this --

              6            THE COURT:  Yes.

              7            JUROR:  And, yes, I do have bad feelings about that

              8   to this day with my own marriage, but I feel like he loses

              9   credibility with me from the get-go.  You know, I think

             10   that -- that is just not a good thing to do to anyone.

             11            THE COURT:  Well, that's why we wanted to talk to you

             12   about it.

             13            JUROR:  Right.  That is something that I'm a

             14   Christian woman and I do not believe in that and I even had a

             15   hard time even with my own husband, in fact, and if I -- I

             16   just feel like I would be thinking less of him.

             17            THE COURT:  Okay.  And that's why we brought it up.

             18            JUROR:  Yeah.

             19            THE COURT:  Because we needed to know if you could --

             20   if there were feelings you had --

             21            JUROR:  Yes.

             22            THE COURT:  Whatever they were, that would -- that

             23   would bring that --

             24            JUROR:  Back to surface --

             25            THE COURT:  Back to the surface all the time.  And
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              1   you said that would bring it back to the surface?

              2            JUROR:  Yes.

              3            THE COURT:  I appreciate that.  Is that the reason

              4   you had a -- wasn't sure you could be fair?

              5            JUROR:  Yes.  And all the stuff about my

              6   mother-in-law and things like that.

              7            THE COURT:  Ms. Vargas, anything else?

              8            JUROR:  He asked -- who was it?  Him.  He asked

              9   something about the sneakiness question.

             10            MR. SADLER:  Yes.

             11            THE COURT:  About a corporation going around and

             12   sneaking around.  If that is -- would be the case, yes, I do

             13   have a problem with that.  Because, like I said, it -- I don't

             14   have a high opinion of corporations and businesses because

             15   I've seen so much corruption and so forth, you know, and

             16   that's why I say that, to be honest.

             17            MR. SADLER:  Okay.  Thank you.

             18            THE COURT:  I appreciate that.  I -- the companies we

             19   have here, you know, they are -- there are allegations that

             20   might be, you know, they've -- they did things in the heat of

             21   competition, whatever.  There's -- these are, you know, we've

             22   just finished listening to all the Enron case.

             23            JUROR:  Right.  Right.

             24            THE COURT:  We don't have any, quote, Enron companies

             25   here --
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              1            JUROR:  Right.

              2            THE COURT:  That have risen to the level of terrible

              3   criminal conduct, but that's a company -- you have problems

              4   with corporations?

              5            JUROR:  Yeah.  Yeah.  I have.

              6            THE COURT:  Ms. Vargas, you've been very honest.

              7            JUROR:  One more question.

              8            THE COURT:  Sure.

              9            JUROR:  I have -- my mom is like 88 and she's always,

             10   you know, sick, off and on even at the hospital and stuff.  I

             11   wondered if I was selected, I don't know what you are going to

             12   do, but if something happened with her, you know, because --

             13            THE COURT:  We could handle an emergency.

             14            JUROR:  That's what I want to know.

             15            THE COURT:  Okay.  We could handle that.  Okay.

             16            JUROR:  Thank you.

             17            THE COURT:  Ms. Vargas, thank you so much for your

             18   candor.

             19            JUROR:  Thank you.

             20            THE COURT:  Thank you so much.  Ms. Villa.

             21            MR. MACON:  Her problem was her father has been --

             22            THE COURT:  Right.  He recently used a KCI bed.

             23            MR. SADLER:  He used a KCI bed.  You guys are going

             24   to have to be pretty efficient to select from this jury.  I

             25   can't give you a lot of time, so -- we're talking thirty
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              1   minutes or so, so -- come up here, Ms. Villa.  How are you

              2   doing?

              3            JUROR:  Fine.  Thank you.

              4            THE COURT:  That is great.  Now, be careful.  This

              5   floor is uneven right here.  Will you stand with your back

              6   here, back to that wall?  Ms. Villa, I think your father

              7   recently used the KCI bed.

              8            JUROR:  Correct.

              9            THE COURT:  And did the bed work okay for him?

             10            JUROR:  Yes.

             11            THE COURT:  Okay.

             12            JUROR:  This is while he was in the hospital.

             13            THE COURT:  While he was in the hospital?

             14            JUROR:  Yes.

             15            THE COURT:  Is there anything about that or are you

             16   so grateful to the bed that you would just naturally incline

             17   toward KCI or could you be fair to all parties here?

             18            JUROR:  I could be fair to all parties.

             19            THE COURT:  Okay.  You would -- and you -- the fact

             20   that the bed worked doesn't mean that you necessarily have to

             21   take KCI's side on anything else, right?

             22            JUROR:  No, sir.

             23            THE COURT:  You can hear -- hear the evidence and be

             24   true to the evidence and the law?

             25            JUROR:  Yes.
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              1            THE COURT:  Okay.  Any questions?

              2            MR. MACON:  No questions.

              3            MR. McCLANAHAN:  No, Your Honor.

              4            THE COURT:  Okay.  Well, good to see you again.

              5            JUROR:  Okay.

              6            THE COURT:  We're remembering that softball --

              7   baseball game.

              8            JUROR:  Yes.

              9            THE COURT:  Don't you worry about it.

             10            JUROR:  Thank you.

             11            THE COURT:  Thank you so much.

             12            MR. SADLER:  Excuse me, Your Honor.  Could -- could

             13   we not dismiss her, I had one question --

             14            THE COURT:  I'm sorry.

             15            MR. SADLER:  No, it's not your fault.

             16            MR. MACON:  You almost got out.

             17            MR. SADLER:  Oh, I'm sorry.  There was a question and

             18   I think it's my fault for bringing this up.  About getting --

             19   getting around a patent if that bothered you and I -- I

             20   believe you indicated there was something about that idea of

             21   going around a patent or trying to get around a patent that

             22   kind of struck you wrong and I just -- I wanted the hear more

             23   about that.

             24            JUROR:  I'm just not sure if maybe I'm not -- I don't

             25   know the correct definition of patent where -- I don't know if
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              1   you want to redirect it this is what patent means.  You just

              2   said if there's a patent and you put a fence around it, that

              3   means nobody's supposed to -- that's to block anybody else --

              4            MR. SADLER:  From getting in.

              5            JUROR:  Do I think it's okay for somebody to try to

              6   go around --

              7            MR. SADLER:  Around the fence.

              8            THE COURT:  Around the fence to get it, but to me,

              9   yes, because, like I said, I don't know if I'm correct on the

             10   definition of patent or not, but if for a certain time that

             11   patent is not supposed to be touched by anybody, that's what

             12   the fence is there, to keep them out.

             13            MR. SADLER:  Okay.

             14            JUROR:  So, I think --

             15            THE COURT:  Will you listen to the law and the facts

             16   on that and will you be guided by that, whatever I tell you

             17   from the -- from the bench?  In other words, if I tell you

             18   this is what can be done, this is what cannot be done, will

             19   you follow that?

             20            JUROR:  Yes.

             21            THE COURT:  And what you're talking about, you think,

             22   well, if you have a patent, you ought to be able to use the

             23   patent?

             24            JUROR:  Correct.

             25            THE COURT:  And people shouldn't be able to get
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              1   around it, but if there are legal ways people can do things --

              2            JUROR:  That's the -- they are able to legally, you

              3   know what, what can I -- if they are able to get by that then,

              4   sure.

              5            THE COURT:  Okay.  Great.  Thank you, Ms. Villa.

              6            MR. MACON:  Thank you very much.

              7            JUROR:  Yes.

              8            THE COURT:  Okay.  Ms. Saldana.

              9            MR. McCLANAHAN:  Mr..

             10            THE COURT:  Mr. Saldana.  Yes.  Mr. Saldana.  We have

             11   eleven to go after this.  Right here, Mr. Saldana.  Come right

             12   this way, if you would, my good man.  Just come up here.  We

             13   need to ask you a few questions.  You are doing a good job.

             14   You've gotten through all these lawyers.  Just stand with your

             15   back here.  We just need to ask you a few -- a few questions,

             16   Mr. Saldana.

             17            JUROR:  Okay.

             18            THE COURT:  I think some family member of yours had

             19   been involved in a -- in a criminal matter?

             20            JUROR:  Yes, Your Honor.  It was a -- I have a -- a

             21   brother.  I have one brother that was convicted of incest and

             22   I have another brother who was convicted of transportation of

             23   narcotics and then I have four nephews.  Two of them were

             24   convicted of narcotics, used in transportation.  I had two

             25   other nephews who got convicted of assault.
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              1            THE COURT:  I know that's probably been a tough thing

              2   for you.  Given all that that's happened to your family, do

              3   you have a sense that the justice system doesn't work, that

              4   the justice system was unfair, do you feel like anything that

              5   happened was unfair here?

              6            JUROR:  No.  No, Your Honor.  I think that they --

              7   they -- they were unjust in what they did and they were given

              8   the proper convictions and sentences.

              9            THE COURT:  I appreciate that very much.  Thank you

             10   for that.  Any other questions?

             11            MR. SADLER:  Just one question, sir.  You, yourself,

             12   have not been involved in any kind of civil lawsuit or had to

             13   go to an attorney for anything like that, have you?

             14            JUROR:  No.

             15            MR. SADLER:  Okay.  Thank you.

             16            MR. McCLANAHAN:  Sir, from --.

             17            THE COURT:  One question and one question.

             18            MR. MACON:  What's your niece's name?

             19            THE COURT:  Here name is Diana.

             20            MR. MACON:  Okay.

             21            THE COURT:  Okay.

             22            MR. McCLANAHAN:  Sir, from everything you've heard up

             23   to this point, do you favor KCI going into this case even

             24   slightly?

             25            JUROR:  No.
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              1            MR. McCLANAHAN:  Thank you, sir.

              2            THE COURT:  Mr. Saldana --

              3            JUROR:  Yes, sir.

              4            THE COURT:  That's exactly what you should do.  Thank

              5   you, Mr. Saldana, if you will wait outside.

              6            MR. SADLER:  Thank you.

              7            THE COURT:  Okay.  Mr. Gomez.

              8            MR. SADLER:  I just have a question about here, I

              9   didn't understand her answer to the question --

             10            MR. MACON:  He.

             11            MR. SADLER:  It's a he.

             12            THE COURT:  I may have said -- that's the only

             13   question we have?

             14            MR. McCLANAHAN:  Yes, sir.

             15            THE COURT:  Okay.  Yes, sir.  Please come up here.

             16   And be careful as you walk through hire.  The floor's uneven.

             17            JUROR:  Okay.

             18            THE COURT:  And we've had some people almost fall

             19   here.  And the floor is really uneven right here.  So, if you

             20   will just come and stand right -- put your back here.  There's

             21   just one -- I think just one question.

             22            MR. SADLER:  Mr. Gomez, on your questionnaire, I

             23   don't know -- we asked you a lot of questions, but one of the

             24   questions was to just tell us what your idea of what

             25   conspiracy means and it looks like to me you wrote something
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              1   like working against but I just wanted to ask you, what --

              2   what is your idea of conspiracy.  What do you think of?

              3            JUROR:  It's someone, you know, somebody working

              4   together for a certain reason against somebody or some, you

              5   know --

              6            MR. SADLER:  Like any reason or in your mind would it

              7   have to be --

              8            THE COURT:  For a certain purpose.

              9            MR. SADLER:  Like to break the law?

             10            THE COURT:  Not necessarily.  For a certain motive or

             11   purpose.

             12            MR. SADLER:  Okay.  I just need to ask you if -- if

             13   the Judge at some point were to instruct you that what the law

             14   would require is that it wasn't just people getting together

             15   for any reason, but getting together to do something that was

             16   illegal, can -- can you follow that instruction and factor

             17   that into your understanding of conspiracy?

             18            JUROR:  I'm not sure I understand the question.

             19            THE COURT:  Let me say it this way, at least in the

             20   courtroom --

             21            JUROR:  Yes.

             22            THE COURT:  -- people can conspire for all sorts of

             23   reasons.  But in the courtroom, in a case like this, a

             24   conspiracy means two or more people get together to commit an

             25   illegal purpose and so you would have to find if you were a
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              1   juror that there was a illegality involved -- the conspiracy

              2   involved an illegality.  Could you follow that kind of

              3   instruction?

              4            THE COURT:  Yes.

              5            MR. MACON:  What kind of work do you do for K.B.

              6   Homes?

              7            JUROR:  I'm employed as a superintendent.

              8            THE COURT:  Okay.  Mr. Gomez, thank you so much.  If

              9   you will wait outside for us.  Thank you so much.  Okay.

             10   Mr. Rodriguez.

             11            MR. MACON:  What about Mr. Villarreal?

             12            MR. McCLANAHAN:  Villarreal?

             13            MR. SADLER:  I didn't --

             14            MR. MACON:  He's not on my list.

             15            THE COURT:  He's not on my list.

             16            MR. MACON:  Okay.  Let's do it.

             17            THE COURT:  Mr. Rodriguez.

             18            MR. MACON:  He has these clinics that have --

             19            THE COURT:  Right.  Knows of the rotating beds.

             20            MR. MACON:  I want to find out about these

             21   patterns -- patents in fishing lures.

             22            THE COURT:  Absolutely.  Come right in here,

             23   Mr. Rodriguez.  Thank you so much.  Be careful.  The floor is

             24   uneven, and especially right here.  If you will just put your

             25   back right here.
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              1            JUROR:  All right.

              2            THE COURT:  And the only reason we wanted to talk to

              3   you, Mr. Rodriguez, you are director of some medical clinics.

              4   In fact, you have some knowledge of the rotating beds that KCI

              5   makes.

              6            JUROR:  Yes.

              7            THE COURT:  The goal, of course, is to have somebody

              8   here on is fair and impartial, that you may really like their

              9   beds or you may have had some problems with their beds but

             10   whatever we want you to be fair to KCI and fair to BlueSky and

             11   fair to Medela.  Is there anything about your background in

             12   the medical field as the director of a medical clinic that

             13   would keep you from being fair or that leaves you with some

             14   impression in this case that somebody is in better shape as

             15   far as the case is concerned than somebody else?

             16            JUROR:  No.

             17            THE COURT:  Can you be -- listen to the evidence, be

             18   fair to all sides?

             19            JUROR:  Yes, sir.

             20            THE COURT:  Okay.  They may want to ask you a few

             21   questions about your medical background.

             22            JUROR:  Sure.

             23            MR. MACON:  Have -- what has been your experience

             24   with Kinetic Concepts products?

             25            JUROR:  I've not used them.  So, I -- I couldn't tell
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              1   you one way or the other.

              2            MR. MACON:  Do you have any impression Kinetic

              3   Concepts as a company?

              4            JUROR:  Just the name.  Just the -- particular brand

              5   name.

              6            MR. MACON:  Thank you.  That's all I have.

              7            MR. SADLER:  Sir, I think you're probably clear on

              8   this you don't use --

              9            THE COURT:  No.

             10            MR. SADLER:  Your clinics don't use them, you don't

             11   purchase them?

             12            THE COURT:  No.

             13            MR. SADLER:  Thank you.

             14            MR. McCLANAHAN:  In your questionnaire, you said

             15   Kinetic Concepts was an excellent company.  What did you have

             16   in mind when you wrote that?

             17            JUROR:  I guess the main thing that -- you are

             18   familiar with the name.

             19            MR. McCLANAHAN:  Yes.  Based --

             20            JUROR:  The same --

             21            MR. McCLANAHAN:  Okay.  Based upon everything that

             22   you've heard to this point, do you favor Kinetic Concepts at

             23   all going into this case?

             24            JUROR:  No, I'm not -- I can't say that I do because

             25   I've not dealt with them directly or anything like that.
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              1            MR. McCLANAHAN:  Thank you, sir.

              2            JUROR:  Yes.

              3            THE COURT:  Thank you.  Thank you so much,

              4   Mr. Rodriguez.

              5            JUROR:  Okay.

              6            THE COURT:  If you will wait outside for us.  And,

              7   Mr. McCrum, as you can see, we are working through our

              8   problems here.  You are just going to have to be patient.  I

              9   may be able to get to that sentencing at two.  It may be at

             10   2:30.  I just don't know.  But as soon as we start picking the

             11   jury, I'll -- I'll start your case.

             12            MR. MACON:  Mr. Vance.

             13            THE COURT:  Yes.  Mr. Vance.

             14            MR. MACON:  What are we seeing him about?  It's not

             15   fishing lures.

             16            MR. SADLER:  Experience with an attorney including a

             17   neighbor that --

             18            THE COURT:  Right.  Okay.  Mr. Vance, you're here

             19   again.

             20            JUROR:  Yes, sir.  Here I am.

             21            THE COURT:  So good to see you, my good man.  Come

             22   right on up here.

             23            JUROR:  Okay.

             24            THE COURT:  Be careful, you know.

             25            JUROR:  I know.  I know.
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              1            THE COURT:  Back to the wall.  Your neighbor is a

              2   next door neighbor to you and --

              3            JUROR:  Yeah.  Ever since my dad has been gone,

              4   anything that bugs me or anything that I bother with, well, I

              5   always good to him for advice.

              6            THE COURT:  Is this Mr. Joseph?

              7            JUROR:  Yes.

              8            THE COURT:  Well, good.  I'm -- and so you guys --

              9            JUROR:  We've been neighbors for 35-40 years, so --

             10            THE COURT:  Wow.

             11            JUROR:  Ever since my dad passed away, it's like a

             12   second dad to me, as far as someone to ask.

             13            THE COURT:  Good for him and good for you.  Besides

             14   Mr. Joseph, have your dealt a lot with lawyers?

             15            JUROR:  No.

             16            THE COURT:  Your uncle applied for a fishing lure

             17   patent?

             18            JUROR:  Yes.

             19            THE COURT:  Did he get it?

             20            JUROR:  I have no idea.  That was 40 years ago.  That

             21   was -- that's what I was trying to emphasize.  That was a long

             22   time.  I was just a kid.  He was telling me about it.  He used

             23   to tell me, it was him and his neighbor went into it and they

             24   developed a hinge that goes on a shrimp, it's a plastic

             25   shrimp.  Well, a shrimp in the water moves its tail like that.
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              1   They developed a hinge on it where you jerk it the tail would

              2   do that and that's what they were getting a patent on and I

              3   never knew -- I never knew what happened to it.  It was him

              4   and his neighbor going in getting it.

              5            THE COURT:  Well, you might ought to check.

              6            JUROR:  Well, there -- I know.  I've still got some

              7   there in my old tackle box.

              8            THE COURT:  I hope you use them in Alaska.

              9            JUROR:  I think they're -- I think they're a little

             10   wore out.

             11            THE COURT:  Well, beyond that, I take it from what

             12   you've testified or told us yesterday, you can be fair to all

             13   sides?

             14            JUROR:  Yes.

             15            THE COURT:  You don't come in here with any pre

             16   dispositions, not in favor of KCI or Medela.

             17            JUROR:  I don't know anybody.

             18            THE COURT:  You don't know anybody.

             19            JUROR:  I'm afraid not.

             20            THE COURT:  Okay.  Is there any questions?

             21            MR. SADLER:  I just have one.

             22            THE COURT:  Okay.

             23            MR. SADLER:  If the Judge were to tell you that at

             24   least six weeks you can't -- you can't talk to your neighbor

             25   about this case and get his thoughts on --
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              1            THE COURT:  Oh, no.

              2            MR. SADLER:  You would be okay with that?

              3            THE COURT:  I would be okay with that.

              4            MR. SADLER:  Perfect.  Thank you.

              5            THE COURT:  Thank you, Mr. Vance.

              6            JUROR:  I appreciate it.

              7            THE COURT:  We appreciate it.  We appreciate it.

              8   Okay.  Mark Norton.  I think Mr. Norton was concerned about

              9   this case.  He was concerned about being fair.  He's a

             10   government contractor.  His spouse is in the medical field.

             11   He's also -- Come right on up here, Mr. Norton.  My good man.

             12   Just come straight in this way.  Be careful.  The floor goes

             13   up and down.  It gets real uneven right here.  Just put your

             14   back to this wall so we can talk to you a few minutes.  We

             15   appreciate all the candor that you've brought to the answers

             16   that you've given us.  One of your answers was that you were

             17   concerned about being fair in this case.

             18            JUROR:  Yes, sir.

             19            THE COURT:  Tell me about that.

             20            JUROR:  I didn't want -- I didn't want the raise my

             21   hand but knowing what I know about the case, I think it -- I

             22   had already formed an opinion that basically the -- that the

             23   plaintiffs were -- were in the right and my wife and I

             24   discussed it about -- about patent law and my background is

             25   management with a -- with a parallel background, management
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              1   administration, so one of the things I do is -- is -- I -- I

              2   read legal journals, law journals, do research on -- on cases

              3   over the Internet, it's kind of a hobby, and so when I saw the

              4   case -- as a matter of fact, the attorney, Mr. -- Mr. Tran?

              5            MR. MACON:  Yes.

              6            THE COURT:  Mr. Tran.  Mr. Tran.

              7            JUROR:  His name figured prominently in one of the

              8   articles I read.  In doing the research about patents and

              9   patent law, that's basically -- a lot of cases, you know,

             10   first -- first to prove, first to market is the one who gets

             11   the patent.

             12            THE COURT:  And I appreciate that.  And I appreciate

             13   your candor.  You also mentioned you were concerned about

             14   payment of severance packages and so forth.  Did I pick that

             15   up right?

             16            JUROR:  Yes.  I -- based on the information or the

             17   question, you know, I guess -- in my mind, it would depend on

             18   -- under what circumstances the individual left the country --

             19   the company, and if it was under favorable conditions or -- or

             20   circumstances and he was -- he was given a -- a severance

             21   package as a reward or as a -- as a thank you for -- for

             22   service well done, service performed then I would -- you know,

             23   I guess I would agree in that case, but if it's under duress

             24   or, you know, there's -- there's been cases where CEOs have

             25   left companies under less than honorable circumstances but yet
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              1   at the same time have received a severance package and that --

              2   that rubs me the wrong way.

              3            THE COURT:  Okay.  I -- your candor is deeply

              4   appreciated.  Each one of you gets one question.

              5            MR. SADLER:  I have no questions.

              6            MR. MACON:  Could you be fair?

              7            JUROR:  I would like to think so but, as I said, I'd

              8   pretty much made up my mind and when I saw the questionnaire

              9   yesterday I thought, oh, okay.  I knew what was --

             10            MR. McCLANAHAN:  No additional questions.

             11            THE COURT:  Okay.  Mr. Norton, thank you so much.  If

             12   you will wait outside for us.

             13            JUROR:  Thank you, sir.

             14            THE COURT:  Thank you, sir.  Ms. Long.  Mr. Macon

             15   thinks that Mr. Norton is a person of exquisite judgment.

             16            MR. SADLER:  I'm sure if we left it to him to pick

             17   the whole jury, he would come up with 12 fair jurors.

             18            MR. MACON:  I'll just take the first 12.

             19            THE COURT:  Yes.  Please, Ms. Long, please come

             20   forward.  And come right through there, if you would.  And

             21   come right up here.  You're doing a good job.  Be careful.

             22   The floor is uneven.  Just walk right around here.  Thank you

             23   so much.  And be careful.  The floor is really uneven right

             24   here.  And would you just put your back to the wall here and

             25   just kind of face us so we can talk to you just a little bit.
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              1   You said that you had been involved in an inheritance suit.

              2   That's right?

              3            JUROR:  Yes, sir.

              4            THE COURT:  And is that over with or is it still

              5   going on?

              6            JUROR:  It's still going on.  It's out of state.

              7            THE COURT:  Okay.  And is it -- is it a matter that

              8   is giving you some impression about our justice system?  You

              9   feel things are not -- are dragging on, not coming to a head?

             10   Is there a problem in that suit?

             11            JUROR:  No.  I -- I think that it's been handled well

             12   by the attorneys and also the court system because it's out of

             13   state and by that I mean also in the Commonwealth of Puerto

             14   Rico they have different ways of doing things so I wouldn't be

             15   able to say is it fast, is it slow, it's just the way it is

             16   there.

             17            THE COURT:  Okay.

             18            JUROR:  So, we're pressing on and waiting.

             19            THE COURT:  Good for you.  Good for you.  Now, you

             20   work at the Health Science Center as a program analyst, right?

             21            JUROR:  Yes, sir.

             22            THE COURT:  So, you have some technical background

             23   and there will be a lot of technical testimony.  Are you able

             24   to make sure that you can listen and consider all the

             25   testimony on a -- in a fair and even-handed way?  Is that
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              1   going to be any problem for you?

              2            JUROR:  That's not a problem.  I believe I will be

              3   able to do that.

              4            THE COURT:  Can you treat all -- all parties fairly?

              5   You know, we have the KCI plaintiffs, the -- bringing the suit

              6   and then Medela and BlueSky are defending the suit.  Can you

              7   be fair to all of them?

              8            JUROR:  Yes, sir, I can.

              9            THE COURT:  Do you know anything about any of these

             10   companies that would make you partial to one or the other of

             11   them?

             12            JUROR:  No.  I have to say this is the first time I

             13   have ever served on a jury.

             14            THE COURT:  Okay.  Any questions of Ms. Long?

             15            MR. MACON:  Ms. Long, if the evidence showed it,

             16   would you be able to award damages in this case; if the

             17   evidence showed it?

             18            JUROR:  Yes.  If the evidence showed it.

             19            MR. MACON:  And would that be a problem at all to

             20   you?

             21            JUROR:  No.

             22            MR. MACON:  Okay.  Thank you.  I don't have any other

             23   questions.

             24            MR. McCLANAHAN:  In question 53 you indicated are you

             25   a member of The American Law and Justice.
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              1            MR. MACON:  Jay Seklow.  S E K L O W.

              2            JUROR:  S E L J -- American Center For Law and

              3   Justice.

              4            MR. McCLANAHAN:  Thank you.  Does the fact that --

              5   I'm -- I'm still a little concerned about Mr. Weston's affair.

              6   Do you have any views about that that you could talk about

              7   with us privately that you didn't raise your hand about out

              8   there?

              9            JUROR:  Oh, I didn't raise my hand because it was not

             10   a problem for me.  It was a different matter.

             11            THE COURT:  One last question.

             12            MR. McCLANAHAN:  And is there any reason based upon

             13   anything you've heard so far that you are starting out this

             14   lawsuit favoring KCI instead of the defendants?

             15            JUROR:  Say that again?

             16            MR. McCLANAHAN:  Is there anything that you've heard

             17   so far today that makes you believe that you might be favoring

             18   KCI or Mr. Macon's client or the plaintiff as we start this

             19   case?

             20            JUROR:  No, sir.

             21            MR. SADLER:  Thank you.  Thank you very much, ma'am.

             22            THE COURT:  Ms. Long, thank you.

             23            MR. SADLER:  Judge, I'm sorry.  Ms. Long, you already

             24   told us about the inheritance lawsuit.  On the form you

             25   indicated you used the services of a lawyer three to five
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              1   times.  Is there another lawsuit matter or another indication

              2   that you can tell us about you worked with attorneys?

              3            JUROR:  No.  Nothing other than maybe -- I had been

              4   involved in a car accident and they had settled out.  I had

              5   requested like an informal initial interview with the

              6   attorneys saying this is what I have, what do you think.

              7            MR. SADLER:  I see.

              8            THE COURT:  That kind of contact or relation.

              9            MR. SADLER:  I see.  None of those turned into

             10   lawsuits though?

             11            JUROR:  No.  No.

             12            MR. SADLER:  Thank you.

             13            THE COURT:  Thank you, Ms. Long, so much.

             14            JUROR:  Thank you.

             15            THE COURT:  Ask for Chase, if you would.  Now, his

             16   father -- what are -- his father's suit -- his father have a

             17   lawsuit?  Was it involving a patent or -- his mother has the

             18   patent on seasoning.

             19            MR. MACON:  Grandmother.  His grandmother.  Okay.

             20            MR. McCLANAHAN:  Anita's Seasons.

             21            THE COURT:  Okay.  Chase, come on up here, my good

             22   man.  Be careful.  The floor is uneven.  If you will put your

             23   back right here and stand right here.  This floor is really

             24   uneven.  Thank you for your patience with us.  Your

             25   grandmother got a patent.  Correct?
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              1            JUROR:  Yes.

              2            THE COURT:  Did that make you think that patents are

              3   great and patents are perfect or --

              4            JUROR:  I don't know anything about it.

              5            THE COURT:  Can you listen to everything we present

              6   here about patents and just be guided by what happens in this

              7   courtroom?

              8            JUROR:  Yes, sir.

              9            THE COURT:  Okay.  And your father had a lawsuit?

             10   Did you tell me --

             11            JUROR:  It's through a company he -- he was general

             12   manager for.  They sold out.  The company is not really there

             13   anymore but they're still fighting the lawsuit.  It's about a

             14   -- we pour slabs.  It's a ready mix business.  They had to

             15   change the air -- the finishers actually finished the slab

             16   changed the air but they talked -- they just mentioned it on

             17   the phone and changed it and they didn't get it in writing

             18   but -- and then they got on it too quick and it didn't get to

             19   bleed out the air, so it -- it like got a pocket in there and

             20   it started cracking and so they had to like take an eighth of

             21   an inch off the concrete and it's like a million something

             22   dollar floor.

             23            THE COURT:  It a problem?

             24            JUROR:  Yeah.

             25            THE COURT:  Is there anything about that that makes

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 00185

              1   you think that the justice system doesn't work or you're mad

              2   at lawyers or judges who are anybody?

              3            JUROR:  No.

              4            THE COURT:  Okay.  That's great.  One question

              5   apiece.

              6            MR. McCLANAHAN:  Is your father actually a named

              7   defendant in that case?

              8            JUROR:  I couldn't tell you.

              9            MR. McCLANAHAN:  Thank you.

             10            MR. SADLER:  Sir, I need to ask you.  There was a

             11   question, if I can just get you to look over my shoulder here.

             12   We asked you what best describes your political economic views

             13   and you wrote very head strong and biased.  Very tight with --

             14   what is that?

             15            JUROR:  Sticking to the good old days.

             16            MR. SADLER:  So --

             17            JUROR:  It's like -- I'm very old-fashioned, I guess,

             18   you can say.  Most living -- like, say, don't spend your money

             19   on crap, I guess.

             20            MR. MACON:  That's a pretty good philosophy.

             21            MR. SADLER:  That's the golden rule.

             22            JUROR:  Just stuff like that.

             23            MR. SADLER:  And buying --

             24            JUROR:  I would consider it -- like my girl friend,

             25   she went to East Connecticut and all the teachers up there are
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              1   real liberal.  I'm way on the another side.

              2            THE COURT:  Did you have to break up with your

              3   girlfriend --

              4            JUROR:  No.  No.  She is conservative also.

              5            MR. MACON:  What is it you do for a job?

              6            JUROR:  I run a front-end loader.

              7            MR. MACON:  Who for?

              8            JUROR:  Ready Mix Concrete.

              9            THE COURT:  You mentioned something in there about

             10   being head strong, strong views.  You can listen to both

             11   sides -- this is not a political case.

             12            JUROR:  No.  I don't know anything about it.

             13            THE COURT:  This is a business case.

             14            JUROR:  It's all new information.

             15            THE COURT:  You can be fair to everybody.

             16            JUROR:  Yes.

             17            THE COURT:  That's what I wanted to hear.  Thank you

             18   so much.  You can wait outside.

             19            MR. SADLER:  Thank you very much.

             20            THE COURT:  Okay.  Mr. Duran.  He manages the

             21   e-commerce of his company.

             22            MR. SADLER:  This is the gentleman who is kind of for

             23   KCI.

             24            THE COURT:  Okay.  Come up here, Mr. Duran.  Thank

             25   you so much.  Be careful.  This floor is uneven.
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              1            JUROR:  I knew that.

              2            THE COURT:  If you will just stand right here with

              3   your back here and face us.  And -- your company -- you're a

              4   vendor for KCI?

              5            JUROR:  Yes, sir.

              6            THE COURT:  Tell me about that.

              7            JUROR:  We're a printing company.  We're nationwide.

              8   We print all their marketing materials, brochures, I guess

              9   their little technical manuals that go with the products that

             10   they sell to people out there.  I'm familiar with the VAC.

             11   I've seen that brochure already.  I remember that.

             12            THE COURT:  Now, and I -- and we all appreciate

             13   our -- our customers.

             14            JUROR:  Oh, yes.

             15            THE COURT:  Without any question.  Does that -- does

             16   that put new an awkward position?

             17            JUROR:  I think it does.  I mean, not that I -- I --

             18   I kind of know the product.  KCI has been a customer of ours

             19   for fifteen/twenty years that I can remember.  I've been in

             20   the business thirty years.  I'm very familiar with the

             21   company.  I think it would kind of -- I would be thinking how

             22   that would go -- I mean, I'm familiar with the product

             23   themselves.  I almost work for them in a way.

             24            THE COURT:  And I -- and I appreciate your candor.

             25            JUROR:  Sure.
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              1            THE COURT:  I think it would be -- it would be really

              2   hard when we have good customers, we like them and appreciate

              3   them.

              4            JUROR:  Of course, I did mention the name of the

              5   company here, so --

              6            THE COURT:  That's right.

              7            JUROR:  That would make it a little bit difficult --

              8            THE COURT:  You have --

              9            MR. MACON:  I just have one.  Are you related to

             10   Tina?

             11            JUROR:  No.

             12            MR. MACON:  You're not?  Both of you are in printing?

             13            JUROR:  I do come from a family of printers but they

             14   are from Express News and self-employed and -- yeah.  I'm

             15   not -- I don't know Mr. Duran from --

             16            MR. MACON:  La Tensia.

             17            JUROR:  La Tensia.

             18            THE COURT:  Mr. Duran, we appreciate your candor so

             19   much.  If you will wait for us out there.  Thank you so much.

             20   Okay.  Mr. Griffin.

             21            MR. MACON:  He's one of those good jurors, Your

             22   Honor.

             23            MR. SADLER:  I swore I heard Mr. Griffin say he and

             24   his wife offered legal services.

             25            MR. MACON:  Yeah.  I went bing --
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              1            MR. SADLER:  I don't know if you want to administer a

              2   Fifth Amendment oath to a juror or a warning to him.

              3            THE COURT:  We will see about that.  He works in --

              4   in the medical field.  Mr. Griffin, please come forward, my

              5   good man.  Come straight up this way.  Be careful.  The floor

              6   goes up and down.  It's very uneven.  And be careful right

              7   here it gets really uneven right there.  If you than stand

              8   with back right there and face us just so you can talk to us a

              9   little bit.

             10            JUROR:  All right.

             11            THE COURT:  You've worked sort of in and around the

             12   medical field for quite a while.  Correct?

             13            JUROR:  Yes, sir.

             14            THE COURT:  Now, do you -- do you have any views

             15   about the product here or any -- do you have any information

             16   about the product, the product that heals wounds and so forth.

             17   Have you ever heard about that?

             18            JUROR:  No, sir.

             19            THE COURT:  Ever heard about the bed that KCI makes

             20   that -- that, you know, that helps patients when they're in

             21   recovery?  Have you ever heard about that?

             22            JUROR:  No, sir.  Not at all.

             23            THE COURT:  You also applied for domain names for

             24   businesses.

             25            JUROR:  Yes, sir.
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              1            THE COURT:  And you mentioned and I was curious about

              2   this, you know, I -- my ears went up.  You said your -- you're

              3   not a lawyer, right?  But you provide legal services?

              4            JUROR:  Yes.

              5            THE COURT:  Help me with that.

              6            JUROR:  My wife and I have a small business, company

              7   business.  Prepaid legal, so we sell legal services to

              8   individuals on --

              9            THE COURT:  In other words, you have a group of

             10   lawyers here who can provide service and you provide prepaid

             11   legal and if somebody prescribed to your legal services then

             12   you pair them up with a lawyer.  Is that the way it works?

             13            JUROR:  Yes.  It's a nationwide company that does

             14   this.

             15            THE COURT:  Okay.  It's nationwide.

             16            JUROR:  We are agents within that industry -- if they

             17   want to purchase it, they pay a monthly payment and at that

             18   point wherever they are they will be able to receive a lawyer

             19   in that area.  It's nationwide.

             20            THE COURT:  And can you listen to the law and the

             21   facts and make a fair decision, be fair to all parties here?

             22            JUROR:  Yes, sir.

             23            THE COURT:  Any problem with that?

             24            THE COURT:  On, no, sir.

             25            THE COURT:  Okay.  Any questions?
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              1            MR. McCLANAHAN:  Just one.  Based on everything

              2   you've heard today, is there anything you might be starting

              3   this case favoring KCI?  Anything you can think of?

              4            THE COURT:  No, sir.

              5            MR. McCLANAHAN:  Thanks very much, sir.

              6            MR. SADLER:  Is -- Nothing.

              7            MR. MACON:  Is there anything about your -- about the

              8   service you provide that gives you a feeling that you know a

              9   little bit more law than other people or --

             10            JUROR:  No, sir.

             11            MR. MACON:  Okay.  Thank you very much.

             12            THE COURT:  Mr. Griffin, thank you so much.  If you

             13   will wait outside for us.  Okay.  Mr. Pena.  Mr. Pena,

             14   somebody in his family was involved in -- in a criminal matter

             15   and he promotes -- diabetes --

             16            THE COURT:  Diabetes research.

             17            MR. SADLER:  I do have a follow up on 9.

             18            THE COURT:  Okay.  Come right on up, Mr. Pena.  You

             19   are doing a good job maneuvering through all this.  And watch

             20   the floor.

             21            JUROR:  I found out about it yesterday.

             22            THE COURT:  You did so good yesterday, I just wanted

             23   to make sure.  Mr. Pena, you said there was somebody in your

             24   family that had criminal problems.

             25            JUROR:  Yes, sir.  I have a nephew who's incarcerated
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              1   at the moment due to intoxication manslaughter.

              2            THE COURT:  Is there anything about that that makes

              3   you disappointed in the legal system?  Did you think your

              4   nephew got fair treatment?

              5            JUROR:  Yes.  Under the situation, yes, he did.

              6            THE COURT:  So, you are not upset with our justice

              7   system here in America?

              8            JUROR:  Oh, no.  Not me.

              9            THE COURT:  That's the good spirit.

             10            JUROR:  And I have been in jail.

             11            THE COURT:  Oh, you have?

             12            JUROR:  But that's another problem.

             13            THE COURT:  A long time ago?

             14            MR. MACON:  We're not going we're going to forget

             15   those stories.

             16            THE COURT:  You promote diabetes research.

             17            JUROR:  Yes.

             18            THE COURT:  Through your programs?  Through your

             19   foundation.

             20            JUROR:  Well, we try to donate funds under the name

             21   of a dear friend of ours that passed away and my mom also

             22   passed away by -- from diabetes and we started this non-profit

             23   organization that we have a fishing tournament under the name

             24   of the guy on passed away who was a hard core fisherman and we

             25   honor him in that manner.
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              1            THE COURT:  That's wonderful.  You know, this case

              2   involves a medical device that can help diabetics who have

              3   open sores and wounds.  It can help them.  Are you familiar

              4   with this in any way?

              5            JUROR:  Not until I heard this gentleman mention

              6   something about diabetes and bed sores and the like.

              7            THE COURT:  That's first you heard of it?

              8            JUROR:  Yes.

              9            THE COURT:  So, you don't know anything about this

             10   case?

             11            JUROR:  Absolutely not.

             12            THE COURT:  You don't know any of the companies in

             13   this case?

             14            JUROR:  No, I do not.

             15            THE COURT:  Can you be fair to all the parties in

             16   this case?

             17            JUROR:  Yes, I can.

             18            MR. McCLANAHAN:  I have a question.

             19            THE COURT:  Okay.

             20            MR. McCLANAHAN:  The Judge talked about personal

             21   issues and I talked about Mr. Weston's affair and his

             22   remarriage and all that.

             23            JUROR:  Right.

             24            MR. McCLANAHAN:  I want to add one more thing to it.

             25   That is his first wife Jeania has today as does his son who he
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              1   cares for has a form if of muscular dystrophy, called myotomic

              2   dystrophy.  Now, is that factor, Ms. Weston is divorced from

              3   her and may have had an affair, does that impact the way that

              4   you look at this case?

              5            JUROR:  Not in the way I would look at this case as a

              6   tragedy as far as that is concerned.  I'm not too sure I

              7   understand the initial part of that question.  You bring up

              8   his affair, you bring up the -- the condition --

              9            MR. McCLANAHAN:  I'll tell you why I did that.

             10            JUROR:  Okay.

             11            MR. McCLANAHAN:  Because of all the jurors, you were

             12   the one that was the fund-raiser for special diseases,

             13   diabetes and cancer research, which is a wonderful thing and I

             14   was concerned and I am concerned that the additional fact that

             15   Mr. Weston left a wife, for whatever reasons, and the jury's

             16   going to hear about all this.

             17            JUROR:  Okay.

             18            MR. McCLANAHAN:  But he left a wife that had myotomic

             19   dystrophy, who he still cares for today, by the way, that that

             20   might have some reason why you would say, well, if that's the

             21   case, I just can't believe such a man, whatever he says, I'm

             22   not going to put any faith in.  That's the problem.

             23            JUROR:  Okay.

             24            MR. McCLANAHAN:  Would you tell me about that,

             25   please?
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              1            JUROR:  That would not have any effect on my

              2   decision.

              3            MR. McCLANAHAN:  Great.  One other question.  On your

              4   questionnaire, you said the term patent infringement to you

              5   meant theft.  Would you give me a little more on, that please?

              6            JUROR:  I would think -- and I meant to ask something

              7   to you -- to you gentlemen here.  Something about going around

              8   the patent.

              9            MR. McCLANAHAN:  Yes.

             10            JUROR:  That spells conspiracy to me.  At the very

             11   moment after -- you talk more about it, it became clear to me,

             12   I would have a problem with that aspect of it, yes, sir, I

             13   would.

             14            MR. McCLANAHAN:  After everything you've heard in

             15   this case today, do you think that you might be starting --

             16   leaning a little in favor of KCI as opposed to Medela or

             17   BlueSky?

             18            JUROR:  On a scale of one through ten, I would say

             19   about a two in the sense it was opposed in this manner, when

             20   around -- it's fair to go around, to try to -- to do something

             21   else or improve something else, whatever.

             22            MR. McCLANAHAN:  If the law says -- if -- if Judge

             23   Furgeson were to instruct you, for example, using different

             24   words, but it's fair to go around, the law says it's fair to

             25   go around, you would still have a problem --
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              1            JUROR:  No.  Not at that point.  If Your Honor

              2   instructs me in that manner, absolutely not.

              3            MR. SADLER:  No questions.

              4            MR. MACON:  No questions.  Thank you very much.

              5            THE COURT:  Okay.  We certainly appreciate it,

              6   Mr. Pena.  If you will wait outside.  And, remember, be

              7   careful on that floor.

              8            JUROR:  I will.

              9            THE COURT:  Thank you so much.

             10            MR. MACON:  Alba.

             11            THE COURT:  Yes.  Mr. Alba.  Mr. Alba was the one on

             12   kind of worried about your question, Mr. McClanahan, or your

             13   comment.  Remember, he was saying what does this have to do

             14   with anything.

             15            MR. McCLANAHAN:  Yeah.

             16            THE COURT:  So, we'll just cover that a little bit.

             17            MR. McCLANAHAN:  Okay.

             18            THE COURT:  Mr. Alba.  I'm sorry.  One more.  Okay.

             19   How long do you guys need?

             20            MR. MACON:  Thirty minutes.

             21            THE COURT:  Okay.

             22            MR. McCLANAHAN:  We have some motions to make very

             23   briefly, obviously, on the process.

             24            THE COURT:  Oh, yeah.  I'll hear your motion.

             25            MR. SADLER:  And then thirty minutes after that.
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              1            THE COURT:  Yes.  Thirty minutes after that.  Come on

              2   up here, Mr. Alba.  You're looking good.  That nice blue

              3   blazer of yours.  Be careful.  The floor is uneven.  Come

              4   right here, if you would.  And just stand with your back to

              5   us, and -- this way -- oh, I -- you did good.  I -- the

              6   back -- with your face to us.  You will -- you will follow

              7   instructions very well, Mr. Alba.

              8            JUROR:  I don't know.  One of your questions went

              9   over my head, so maybe not.  Go ahead.

             10            THE COURT:  What -- do you remember what question

             11   went over your head?

             12            JUROR:  More or less something about criminal

             13   something.

             14            THE COURT:  We were asking if anybody in your family

             15   had ever had a criminal problem?

             16            JUROR:  Oh, yes, sir.

             17            THE COURT:  Who was that?

             18            JUROR:  One was my brother and the other one was my

             19   nephew.

             20            THE COURT:  And --

             21            JUROR:  That's about thirty years ago.

             22            THE COURT:  A long time ago?

             23            JUROR:  On one of them.  The other one is just --

             24   just serve his time and he is out.

             25            THE COURT:  Is there anything about those instances
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              1   that made you feel like your brother and your nephew were

              2   treated unfairly?  Do you think they got a fair shake in the

              3   system?

              4            JUROR:  They sure did.  In fact, they may have gotten

              5   a break.

              6            THE COURT:  They may have gotten a break.

              7            JUROR:  I don't know the law on that, but I would

              8   say.

              9            THE COURT:  I appreciate that.  You remember

             10   Mr. McClanahan was talking to you about Mr. Weston and about

             11   the fact that we may have to talk a little bit about his

             12   personal issues in relation to why he left Medela and you were

             13   concerned about that.  Do you understand we're not talking

             14   about it just to talk about it.  We're talking about it in the

             15   context of maybe why he left his family.

             16            JUROR:  Well, I didn't get to that point until you

             17   explained it.  But he only said if they bring it up but he

             18   never said the reason he left the company.  If he would have

             19   used that, I would have just kept quiet.

             20            THE COURT:  Would you have kept quiet.

             21            JUROR:  That's their business.

             22            THE COURT:  Mr. McClanahan is a great lawyer and he

             23   may have asked a question that may have stumped a juror.

             24            JUROR:  No, I'm okay.

             25            THE COURT:  Okay.  You're okay.  You look okay, but
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              1   let's see.

              2            MR. MACON:  There's one of the questions on the

              3   questionnaire I couldn't read your answer.  That was do you

              4   approve of animal research and I couldn't see your answer.

              5            THE COURT:  Of animal research?  I really haven't

              6   looked deep into it even though --

              7            MR. MACON:  You don't have any --

              8            JUROR:  I see it on tv or the papers or people that

              9   go against it, but I never have --

             10            MR. MACON:  You don't have a strong opinion?

             11            THE COURT:  No.

             12            MR. MACON:  Okay.  Thank you very much.

             13            THE COURT:  Anything further?

             14            MR. SADLER:  Sir, on one of the questions there in

             15   the questionnaire which asked you about, do you think

             16   companies in America are fair competitors and -- and you

             17   indicated no and I just wondered, is -- is there some personal

             18   experience that you had that's driving that or what -- what's

             19   behind that?

             20            JUROR:  I think I just might have made a mistake on

             21   that one because when they asked about -- filing a suit or

             22   this and that, too much money, I think, but, no, I really

             23   don't.

             24            MR. SADLER:  You think most companies in America

             25   compete fairly?
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              1            JUROR:  Oh, yes.

              2            MR. SADLER:  Good.  Thank you.

              3            THE COURT:  Anything further?

              4            MR. McCLANAHAN:  If you're okay, I'm okay, Your

              5   Honor.

              6            THE COURT:  Okay.  Thank you very much.  And,

              7   Ms. Camacho.  Come up here, Ms. Camacho.  Be careful.  The

              8   floor is uneven.  Watch your step.  Just so we can kind of see

              9   you.  You worked in a health clinic for a little while.  Is

             10   that right?

             11            JUROR:  Yeah.

             12            THE COURT:  Is there anything about that experience

             13   that would make you think that, you know, you could prejudge

             14   medical issues or --

             15            JUROR:  No.

             16            THE COURT:  What -- what -- remind me again, what --

             17   what kind of health clinic was it?

             18            JUROR:  It was -- Well, it had podiatrists and just

             19   general practice.

             20            THE COURT:  Okay.  Okay.  And you didn't run into the

             21   medical devices that we're talking about here in this court?

             22            JUROR:  No.

             23            THE COURT:  You also had a brother-in-law who's been

             24   in computer research or something?

             25            JUROR:  No.  No.  He works for Swift Train and he had
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              1   an idea to make a cushion like to lay your --

              2            THE COURT:  Oh, that's right.

              3            JUROR:  Just to lay your wrists when you're on the

              4   computer.

              5            THE COURT:  Is he trying to patent that idea?

              6            JUROR:  Yeah.  He did talk to somebody but I'm not

              7   sure who he spoke with and he is trying to get a patent number

              8   for it but I don't know what the results were or anything of

              9   it.

             10            THE COURT:  Do you have any opinion about patents in

             11   America or about how the patent process works?

             12            JUROR:  No.

             13            THE COURT:  Okay.  Any questions?

             14            MR. MACON:  No questions.

             15            MR. SADLER:  No questions.

             16            MR. SADLER:  No, Your Honor

             17            THE COURT:  Okay.  Ms. Camacho, if you will wait for

             18   us.  You were last, but certainly not least.  Thank you so

             19   much.  Okay.  Let's all find our chairs.

             20            Okay.  I'm going to start from the back and go

             21   forward and I'm going to ask if each one of you have any

             22   challenges for cause.  And we will -- we will start with

             23   Ms. Camacho.  Any challenges for cause?

             24            MR. MACON:  No, Your Honor.

             25            MR. SADLER:  None.
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              1            THE COURT:  And, Mr. McClanahan, none?

              2            MR. McCLANAHAN:  No, Your Honor.  Thank you.

              3            THE COURT:  Mr. Alba, any challenges for cause?

              4            MR. MACON:  No, Your Honor.

              5            MR. SADLER:  No, Your Honor.

              6            THE COURT:  And Mr. McClanahan?

              7            MR. McCLANAHAN:  No, Your Honor.

              8            THE COURT:  Okay.  Mr. Pena, any challenges for

              9   cause?

             10            MR. MACON:  No, Your Honor.

             11            THE COURT:  Mr. Pena.

             12            MR. SADLER:  No, Your Honor.

             13            MR. McCLANAHAN:  No, Your Honor.

             14            THE COURT:  Okay.  Mr. Griffin.  Any challenges for

             15   cause?

             16            MR. MACON:  No, Your Honor.

             17            MR. SADLER:  No.

             18            MR. McCLANAHAN:  No, Your Honor.

             19            THE COURT:  Okay.  Hold on a minute.  Mr. Duran.

             20            MR. SADLER:  Yes.  We would move to have him

             21   released, Your Honor.

             22            THE COURT:  I will excuse Mr. Duran.  And -- I'm

             23   sorry.  I'll -- I'm sure I'll get Mr. --

             24            MR. MACON:  Chase.

             25            THE COURT:  Mr. Chase.  Anybody -- any challenges to
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              1   Mr. Chase?

              2            MR. MACON:  No, Your Honor.

              3            MR. McCLANAHAN:  No, Your Honor.

              4            THE COURT:  Okay.  Ms. Long.  Any challenges to

              5   Ms. Long for cause?

              6            MR. MACON:  No, Your Honor.

              7            MR. SADLER:  No, Your Honor.

              8            MR. McCLANAHAN:  No, Your Honor

              9            THE COURT:  Okay.  Mr. Norton.

             10            MR. SADLER:  We would move to have him released, Your

             11   Honor.

             12            MR. McCLANAHAN:  As would we, Your Honor.

             13            THE COURT:  And Mr. Norton will be struck for cause.

             14   Mr. Norton basically said he has made up his mind.

             15            MR. MACON:  Correctly.

             16            THE COURT:  I beg your pardon?

             17            MR. MACON:  Correctly.

             18            THE COURT:  I understand that would be your position.

             19   That's well said.  Mr. Vance.  Any challenges for cause?

             20            MR. MACON:  No, Your Honor.

             21            THE COURT:  No one on the defense side?

             22            MR. SADLER:  No, Your Honor.

             23            MR. McCLANAHAN:  No, Your Honor.

             24            THE COURT:  Mr. Rodriguez.  Any challenges for cause?

             25            MR. MACON:  No, Your Honor.
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              1            THE COURT:  Any on the defense side?

              2            MR. SADLER:  No, Your Honor.

              3            MR. McCLANAHAN:  No, Your Honor.

              4            THE COURT:  Okay.  Mr. Gomez.  Any challenges for

              5   cause?

              6            MR. MACON:  No, Your Honor.

              7            MR. SADLER:  None.

              8            MR. McCLANAHAN:  No, Your Honor.

              9            THE COURT:  Okay.  Mr. Saldana.  Any challenges for

             10   cause?

             11            MR. MACON:  No, Your Honor.

             12            MR. SADLER:  No, Your Honor.

             13            MR. McCLANAHAN:  No, Your Honor.

             14            THE COURT:  Ms. Villa, any challenges for cause?

             15            MR. MACON:  No, Your Honor.

             16            MR. SADLER:  None.

             17            MR. McCLANAHAN:  No, Your Honor.

             18            THE COURT:  And you all can stay where you are.  You

             19   don't have to move up and down.  It's okay.

             20            MR. SADLER:  Apparently, I'm the only one that knows

             21   to stand when --

             22            THE COURT:  That's right.  You're getting A plus

             23   here.  That's a joke.  That's a joke.  Okay.  Ms. Vargas, any

             24   challenges for cause?

             25            MR. MACON:  No, Your Honor.
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              1            MR. SADLER:  Yes.  We would move to have her removed.

              2            THE COURT:  Okay.  And -- remind me.  She -- she was

              3   having -- she really said she probably had trouble being fair.

              4   Right?

              5            MR. SADLER:  Yes, Your Honor.  Because of the

              6   personal situation with Mr. Weston.

              7            THE COURT:  Right.

              8            MR. McCLANAHAN:  Your Honor, she said that

              9   Mr. Weston -- Mr. Weston's infidelity would bother her.  It

             10   would cause him to lose credibility from the get-go.  She had

             11   a personal experience with her own husband.  It resurrects all

             12   those feelings.  She said she would think of him which is

             13   exactly the same kind of prejudice we were trying to avoid

             14   letting it in.  So for her unlike others, it would be --

             15            MR. MACON:  Your Honor, I would oppose it, because I

             16   believe this is an issue between the defendants.  I don't even

             17   know if it's going to come in.  The reason -- we do not intend

             18   to initiate this --

             19            THE COURT:  I understand.  But I will strike

             20   Ms. Vargas for cause.  Anyone -- Mr. Salinas.

             21            MR. MACON:  No, Your Honor.

             22            MR. SADLER:  I would challenge Mr. Salinas because,

             23   Your Honor, I don't believe that in light of all the issues

             24   surrounding him and I was watching him very closely as -- as

             25   were you, I don't think his answers to your questions were
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              1   credible, quite frankly, where he said, well, -- I can just

              2   put all this knowledge aside, all my previous experience, all

              3   that -- I mean, it was a gentlemen, clearly to me, I do not

              4   think he was being candid to the Court.

              5            THE COURT:  Mr. McClanahan?

              6            MR. McCLANAHAN:  Your Honor, Mr. Salinas indicated

              7   that most of his company's work is patented.  He has ongoing

              8   patent applications.  He added to that the note that he wrote

              9   about Cox Smith and I think generally the Court was concerned

             10   about him, as we all were, in the course of the general

             11   questions and so I join Mr. Sadler's motion.

             12            THE COURT:  He satisfied my questions.  He will -- he

             13   will not be stricken for cause.

             14            MR. MACON:  Thank you, Your Honor.

             15            THE COURT:  Anybody challenge Mr. Frizzell for cause?

             16            MR. MACON:  No, Your Honor.

             17            MR. SADLER:  No.

             18            THE COURT:  Okay.  Mr. McClanahan?

             19            MR. McCLANAHAN:  I'm sorry, Your Honor.  No, sir.

             20            THE COURT:  That's fine.  Ms. Herrera.  Anyone

             21   challenge her for cause?

             22            MR. MACON:  No, Your Honor.

             23            MR. SADLER:  No, sir.

             24            MR. McCLANAHAN:  No.

             25            THE COURT:  Okay.  Ms. Day.  Anyone challenge her for
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              1   cause?

              2            MR. MACON:  No, Your Honor.

              3            MR. SADLER:  None, Your Honor.

              4            MR. McCLANAHAN:  No, sir.

              5            THE COURT:  Okay.  Ms. Gonzales.  Anybody challenge

              6   her for cause?

              7            MR. MACON:  No, Your Honor.

              8            MR. SADLER:  No.

              9            MR. McCLANAHAN:  No, sir.

             10            THE COURT:  Okay.  Mr. Bettice.  Anyone challenge him

             11   for cause?

             12            MR. MACON:  No, Your Honor.

             13            MR. SADLER:  Yes, Your Honor.  I believe he expressed

             14   a view on the severance issue that he would start out with a

             15   skepticism on whether the severance payments were proper and

             16   appropriate and I think that does put us at a disadvantage,

             17   that shows he does have a predisposition.

             18            THE COURT:  Mr. McClanahan?

             19            MR. McCLANAHAN:  I have no additional view on that.

             20            THE COURT:  Yes?

             21            MR. MACON:  Your Honor, I do oppose it because he

             22   said in response to your question, he said he would follow

             23   whatever the instructions were.

             24            THE COURT:  I did.  But I felt like, this is just a

             25   feeling I had, that was an overriding problem.  I will strike
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              1   him for cause.  Ms. Burnette.

              2            MR. MACON:  No, Your Honor.

              3            MR. SADLER:  I do, Your Honor.  I don't -- I was not

              4   satisfied with her response to the Court's questions about the

              5   fact that she has got a personal friend who is an employee

              6   at -- at KCI.  I mean, I -- I think that's -- that's not

              7   something that should be ignored lightly.  I believe that does

              8   not make her an appropriate juror in this case.

              9            THE COURT:  Okay.  Mr. McClanahan, will you add

             10   anything else?

             11            MR. McCLANAHAN:  No, sir.

             12            THE COURT:  I was satisfied with her answers.  She

             13   will not be stricken for cause.

             14            MR. MACON:  Thank you.

             15            THE COURT:  Julia Allen.

             16            MR. MACON:  No objection, Your Honor.

             17            THE COURT:  Okay.

             18            MR. McCLANAHAN:  We do challenge her, Your Honor.

             19   She had a bad experience with Mr. Thad Harkins.  She

             20   identifies him with our case and she said it would rub over on

             21   the way she saw our case.

             22            MR. SADLER:  I join the challenge.

             23            MR. MACON:  Mr. Harkins is not -- That is a friend of

             24   mine.  He's not involved in this case.  He's not going to take

             25   any witnesses, do any arguments, to my knowledge.
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              1            MR. McCLANAHAN:  She said his presence here, mere

              2   presence, will distract her.

              3            THE COURT:  Will he be here through the trial or

              4   parts of the trial?

              5            MR. McCLANAHAN:  Not all of it, but he will probably

              6   be in and out during the time --

              7            THE COURT:  I will strike her.  She was very clear

              8   about that.  Okay.  Michael Scott.

              9            MR. MACON:  We're going to object to him, Your Honor.

             10            THE COURT:  Yes.

             11            MR. SADLER:  He seemed like a fair juror to me.

             12            THE COURT:  He will be stricken.  Mr. Surovic.

             13            MR. MACON:  No objection, Your Honor.

             14            THE COURT:  Okay.  Let me see what I've got here.

             15   Okay.  We're down to 22 people and let me make sure everybody

             16   understands who has been stricken for cause.  Scott, Allen,

             17   Bettice, Vargas, Norton, and Duran.  Those have been stricken

             18   for cause.  We're going to select 12 jurors.  That means we

             19   have ten -- ten strikes which will be five to each side.  You

             20   know, I'm -- I'm almost wondering, since I'm -- if I gave six

             21   to each side and there were no double strikes, we would be

             22   down to ten and I can do this with six.  In other words, I'd

             23   lose four jurors during the trial.  Would you all like an

             24   extra -- in other words, would you like -- each one of you

             25   like an extra strike?
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              1            MR. MACON:  No, Your Honor.  I'm -- I'm very happy

              2   with five, four, three, two, or one.

              3            THE COURT:  Okay.  Let me ask you this question:

              4   What is your view about exercising strikes at the end of the

              5   case?

              6            MR. MACON:  I think -- I think that's a good idea.

              7   It's a great idea.

              8            THE COURT:  Okay.  Thank you.

              9            MR. McCLANAHAN:  We would like an extra strike, Your

             10   Honor.

             11            THE COURT:  What was your idea about exercising

             12   strikes at the end of the case?

             13            MR. SADLER:  Quite frankly, Your Honor, we're not in

             14   favor at this time.

             15            THE COURT:  Okay.  I have all these good ideas.

             16            MR. MACON:  Great idea, Your Honor.

             17            THE COURT:  Okay.  Well, I'm -- then I'll give each

             18   one of you six strikes and just makes your burden easier,

             19   Mr. Macon, from the get-go.  So, I'll give each one of you six

             20   strikes.  Okay.  I have a criminal matter that I need to take

             21   care of and I have good lawyers here.  Let's do this:  I'll --

             22   I'll allow one set of you to go to the jury deliberation room

             23   here and another set to go down the hall to the jury

             24   deliberation room down the hall and Daniel will take you.  So,

             25   in other words, the whole -- your whole team, I'll give you
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              1   each thirty minutes, and your whole teams can go down and be

              2   in these rooms.  So, Mr. Macon, if you will lead your team.

              3   Why don't you go right here.

              4            MR. MACON:  Okay.

              5            THE COURT:  Is this open, Daniel?  Okay.  And -- and

              6   then, Daniel, will you take Mr. Sadler and Mr. McClanahan's

              7   team and you guys, you can go the back way.  Will you take

              8   them down to the other -- Let's go the back way, Daniel.  Is

              9   Sheila -- there you are.

             10            JURY CLERK:  Have the jury back in thirty minutes?

             11            THE COURT:  Have the jury back at 2:00 o'clock.

             12   Okay.

             13       (Recess for strikes.

             14

             15

             16

             17

             18

             19

             20

             21

             22

             23

             24

             25
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          (JUDGE ENTERS)

               THE COURT:  HOW MANY DOUBLE STRIKES?  WE MAY SIT 12

     AFTER-ALL.

               MS. GALINDO:  THREE.

               THE COURT:  HOW MANY DO WE HAVE LEFT?

               COURTROOM DEPUTY:  ONE MORE.

               THE COURT:  I MEAN, WE CAN SEAT 12 JURORS NOW,

     RIGHT?

               MR. MACON:  WELL, YOU WERE GOING TO SEAT TEN.

               THE COURT:  I TELL YOU WHAT, WITH YOUR PERMISSION, I

     THINK I'M JUST GOING TO SEAT 13.  I'LL GET RID OF THEM, BUT I

     CAN SEAT 13.

               MR. MACON:  AS LONG -- YOUR HONOR, AS LONG AS WE'RE

     NOT -- WE'RE GOING TO GO BACK AND WE'RE NOT GOING TO -- EXPECT

     TO GET MORE THAN NINE OR TEN.

               THE COURT:  RIGHT.  YOU'RE NOT GOING TO HAVE TO KEEP

     THEM ALL.  BUT IF I'VE GOT 13, I'M GOING TO KEEP THEM BECAUSE

     IF I LOSE THEM --

               MR. MACON:  THAT'S FINE.  BUT WE'RE STILL -- THROUGH

     SOME PROCESS WE'LL GET DOWN TO NINE OR TEN?

               THE COURT:  RIGHT.  AND WE'RE GOING TO -- YOU GUYS

     NEED TO RETHINK THIS OPPOSITION YOU HAVE TO STRIKES.  I LIKE

     THE IDEA.  I'VE NEVER TRIED IT BEFORE.  BUT YOU NEED TO

     RETHINK IT.  OKAY.  LET'S BRING THE JURY IN.  EVERYBODY STAND

     FOR THE JURY.
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          (JURY ENTERS COURTROOM)

               THE COURT:  NOW, LADIES AND GENTLEMEN, LET ME TELL

     YOU THAT BECAUSE THIS IS A LONG CASE, I AM GOING TO SEAT 13

     JURORS.  NOT ALL JURORS WILL END UP DELIBERATING, AND I'LL

     HAVE TO MAKE A DECISION ON THAT.  BUT THE REASON I'M SEATING

     16 -- 13 JURORS, IS IF THERE ARE EMERGENCIES DURING THE TRIAL,

     I CAN LOSE JURORS AND STILL GET A VERDICT.  IN OTHER WORDS, I

     DON'T WANT TO BE IN A POSITION WHERE I GET ALL THE WAY THROUGH

     THE TRIAL AND THEN I LOSE A COUPLE OF PEOPLE AND I HAVE TO DO

     THE TRIAL ALL OVER AGAIN.  SO SOME OF YOU WILL BE SITTING AS

     ALTERNATES, BUT THAT'S SO THAT I CAN KEEP MY HEART BEATING.

     AND IF I HAD TO LOSE SOMEBODY, I WOULDN'T GET IN A PANIC

     BECAUSE I'D HAVE TO TRY THE CASE TWICE.  AS YOU MIGHT IMAGINE,

     IT WOULD BE INCREDIBLY COSTLY AND A REAL TERRIBLE PROBLEM IF

     WE HAD TO TRY THIS CASE AND THEN BLOW IT UP AND TRY IT AGAIN.

     SO THAT'S THE REASON WE'RE SELECTING 13.

               AND NOW, MR. FRY IS GOING TO CALL YOUR NAME.  AS

     YOUR NAME IS CALLED, IF YOU WILL COME FORWARD.  AND WE WILL

     START AT THE BACK ROW, DANIEL.  AND THEN MR. ALONZO WILL

     DIRECT YOU TO YOUR CHAIR.  REMEMBER, THIS FLOOR IS UNEVEN.  SO

     BE CAREFUL AS YOU'RE WALKING UP HERE.

               SO MR. FRY, IF YOU WILL BEGIN.

               COURTROOM DEPUTY:  JUROR NUMBER 28, ANNETTE CAMACHO.

     JUROR NUMBER 27, YVONNE SERENIL.  JUROR NUMBER 25, LEOCADIO

     PEREZ.  JUROR NUMBER 24, TEODORO PENA.  JUROR NUMBER 21, CHASE
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     JAROSZEWSKI.  JUROR NUMBER 18, STUART VANCE.  JUROR NUMBER 16,

     REUBEN VILLARREAL.  JUROR NUMBER 15, ELISEO GOMEZ.  JUROR

     NUMBER 14, SAM SALDANA.  JUROR NUMBER 13, KELLIE VILLA.  JUROR

     NUMBER 9, VICTORIA HERRERA.  JUROR NUMBER 8, KIMBERLY DAY.

     AND JUROR NUMBER 6, JUAN RAMIREZ.

               THE COURT:  MR. MACON, DO YOU HAVE ANY QUESTIONS

     ABOUT THIS JURY?

               MR. MACON:  I DO NOT, YOUR HONOR.

               THE COURT:  MR. SADLER, DO YOU HAVE ANY QUESTIONS?

               MR. SADLER:  I DO NOT, YOUR HONOR.

               THE COURT:  AND MR. MCCLANAHAN, DO YOU HAVE ANY

     QUESTIONS?

               MR. MCCLANAHAN:  YOUR HONOR, WE MAY HAVE ONE BATSON

     ISSUE I'M LOOKING AT RIGHT NOW.

               THE COURT:  OKAY.

          (PAUSE)

               MR. MCCLANAHAN:  NO, YOUR HONOR.

               THE COURT:  FOR THOSE OF YOU WHO WERE NOT SELECTED,

     AND MR. SUROVIC, THANK YOU SO MUCH FOR YOUR PATIENCE WITH US

     AND FOR YOUR SUPPORT FOR THIS PROCESS.  I KNOW IT'S DIFFICULT

     TO COME HERE TWO DAYS, TO GO THROUGH THIS ENTIRE PROCEDURE AND

     HAVE THE PATIENCE THAT YOU'VE SHOWN US.  WE'RE VERY GRATEFUL

     TO YOU FOR YOUR GOOD SPIRIT.  BECAUSE OF YOU, OUR JURY SYSTEM

     CAN WORK AND WE CAN GO FORWARD.

               SO WE'RE GOING TO STAND AS YOU'RE DISMISSED.  AND WE
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     WISH YOU ALL THE BEST.  LET'S ALL STAND.

               MR. GRIFFIN, IF YOU'LL LEAD THAT GROUP OUT.

          (PAUSE)

               THE COURT:  OKAY.  WOULD EVERYONE PLEASE BE SEATED?

               LADIES AND GENTLEMEN, WE'RE GOING TO GET THIS

     COURTROOM RECONFIGURED HERE VERY SHORTLY WHILE WE'RE TAKING A

     LUNCH BREAK.  I REALIZE -- IT'S 2:15, AND I REALIZE YOUR

     APPETITE MAY BE OVER THE TOP, OR YOU MAY HAVE LOST IT BY NOW.

     BUT WE ARE GOING TO TAKE A BREAK.  AND I WOULD -- I THINK WHAT

     WOULD BE FAIR IS TO TAKE ABOUT AN HOUR'S BREAK.

               IS AMAYA'S STILL OPEN?

               COURT SECURITY OFFICER:  YES.

               THE COURT:  THERE'S A LITTLE SANDWICH SHOP.  AND MR.

     ALONZO WILL SHOW IT TO YOU.  IT'S JUST RIGHT -- WALKING

     DISTANCE HERE.  THEY HAVE GREAT LITTLE SANDWICHES AND SO

     FORTH.  IT'S LIGHT FARE, BUT IT MIGHT BE THE BEST THING TO DO

     JUST TO KIND OF KEEP US WITHIN THIS HOUR.  AFTER WE FINISH --

     YOU FINISH EATING, WE'RE GOING TO COME BACK HERE AT ABOUT

     3:15, AND I'M GOING TO GIVE YOU YOUR INSTRUCTIONS.

               AND THE INSTRUCTIONS WILL BE IN WRITING.  YOU CAN

     READ THEM WITH ME.  AND YOU CAN TAKE THEM BACK INTO THE JURY

     ROOM AND LEAVE THEM THERE OR BRING THEM IN HERE AND HAVE THEM

     WHILE YOU'RE IN COURT.  YOU CAN'T TAKE THEM HOME WITH YOU.

     BUT THEY'RE DESIGNED TO BE A REFERENCE FOR YOU, IF YOU WANT TO

     TAKE A LOOK AT THEM FROM TIME TO TIME AS WE GO THROUGH THIS
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     CASE.  I THINK THEY'LL BE A HELP TO YOU.

               THE LAWYERS HAVE WORKED WITH ME ON PREPARING THESE

     PRELIMINARY INSTRUCTIONS, AND I'M VERY GRATEFUL TO THEM FOR

     THEIR INPUT.  AS I'VE TOLD YOU, THESE LAWYERS HAVE EXHIBITED

     THE HIGHEST STANDARDS OF PROFESSIONALISM.  THEY HAVE REALLY

     DONE A GOOD JOB.  AND I, FOR ONE, AM FRANKLY EAGER TO WATCH

     THEM TRY THIS CASE.  IT'S GOING TO BE A DISTINCT PLEASURE TO

     SEE SUCH GOOD LAWYERS IN ACTION.  I WAS A LAWYER FOR 24 YEARS,

     AND I DON'T THINK I EVER COULD HAVE MATCHED THE GOOD WORK OF

     THESE GOOD LAWYERS.  THEY'RE AT THE TOP OF THE TOP.

               SO WE'RE GOING TO TAKE A RECESS NOW.  WE'RE GOING TO

     COME BACK IN AN HOUR.  AND IF I COULD -- I DON'T HAVE ANY

     STOCK IN AMAYA'S, I WANT YOU TO KNOW.  I HAVE NO OWNERSHIP

     INTEREST.  BUT IT'S A GOOD PLACE TO GET A SANDWICH OR A SALAD

     OR SOMETHING LIKE THAT.  AND IT WILL ALLOW YOU TO DO SO

     QUICKLY AND GET BACK HERE.  AND THEN AFTER THIS, WE'LL WORK AT

     A BETTER SCHEDULE.  I PROMISE YOU THAT.  I PROMISE YOU THAT.

               THE WAY THIS WORKS IS THAT MR. ALONZO WILL LINE YOU

     UP EVERY DAY WHEN YOU COME INTO THE COURTROOM.  AND THEN WE

     WILL GO OUT, WITH MR. RAMIREZ LEADING YOU OUT, AND THEN THE

     REST OF YOU JUST FOLLOWING HIM.  AND THEN WHEN WE -- WHEN WE

     COME IN, MR. ALONZO WILL SHOW YOU HOW WE WILL BE LINED UP TO

     GO IN.

               MY LAST JURY TRIAL I HAD A FIFTH GRADE TEACHER.  AND

     WE TOOK A LITTLE BREAK, AND SHE TOLD HER STUDENTS, SHE SAID,
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     YOU KNOW, THE JURY LINES UP JUST THE WAY YOU DO.  SO AT ANY

     RATE, THIS WILL TAKE YOU BACK TO THE FIFTH GRADE MAYBE.  WE'RE

     DELIGHTED TO HAVE YOU HERE.  I'M TALK TO YOU A LITTLE BIT MORE

     ABOUT A LOT OF THINGS, BUT I'M BETWEEN YOU AND LUNCH.  AND SO

     I NEED TO LET YOU GET ON OUT OF HERE.  SO TAKE ABOUT AN HOUR.

     TRY TO BE BACK HERE AS SOON AS YOU CAN.  MR. ALONZO WILL GET

     YOU WHERE WE NEED TO GO.

               WE ALWAYS STAND WHEN YOU COME IN, AND WE ALWAYS

     STAND WHEN YOU LEAVE, OUT OF RESPECT FOR THE FACT THAT YOU

     HAVE UNDERTAKEN THIS VERY SOLEMN DUTY AS A JUROR.  AND WE KNOW

     YOU WILL DO A GREAT JOB IN THIS CASE.  I HAVE WATCHED TOO MANY

     JURIES.  I KNOW THE COMMITMENT AND THE CONSCIENTIOUSNESS AND

     THE GREAT SPIRIT OUR JURIES BRING INTO OUR COURTS.  AND IT'S A

     GREAT SYSTEM.  WE ARE LUCKY TO HAVE IT.  AND MAY WE ALWAYS

     EMBRACE IT.  LET'S ALL RISE FOR THIS GOOD JURY.

          (JURY LEAVES COURTROOM)

               THE COURT:  YOU'VE GOT AN HOUR, GUYS, OR MAYBE IT'S

     55 MINUTES, BUT YOU DON'T HAVE TO DO ANYTHING THIS AFTERNOON.

               MR. MACON:  JUST INSTRUCTIONS.

               THE COURT:  JUST REMEMBER, I NEED THE VIDEO ON THE

     INSTRUCTIONS.

               MR. MACON:  OKAY.

               THE COURT:  AND YOU'VE GOT THE INSTRUCTIONS.  AND

     WHEN WE GET TO THAT PORTION OF THE INSTRUCTIONS -- WE'LL HAND

     THEM OUT.  BUT REMEMBER, WHEN WE GET TO THE PORTION OF THE
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     INSTRUCTIONS, YOU'RE GOING TO -- YOU ARE GOING -- WHEN WE --

     IT'S REALLY --

               MR. SADLER:  YOU'RE TALKING ABOUT PLAYING THE TAPE,

     YOUR HONOR?

               THE COURT:  NO, NOT PLAYING THE TAPES.  WHEN WE TALK

     ABOUT THE PARTS OF A PATENT.  REMEMBER, THE COVER PAGE OF THE

     '643 PATENT.  ARE YOU GOING TO BE ABLE TO THROW ANYTHING UP OR

     NO?  IF YOU'RE NOT, THAT'S FINE.

               MR. MACON:  WE CAN.  I'M SORRY.  I MESSED UP.  I

     DIDN'T UNDERSTAND.  BUT WE CAN -- I BET WE CAN GET IT DONE.

     WE CAN GET IT DONE.  THESE PEOPLE CAN DO ANYTHING.

               THE COURT:  I UNDERSTAND.  MS. GULDE -- DOES

     EVERYONE UNDERSTAND, IN THE INSTRUCTIONS IT'S JUST BY WAY OF

     ILLUSTRATION.  ON PAGE 11, WE TALKED ABOUT THE PARTS OF A

     PATENT.  AND I SAY, AS I HAVE SAID EARLIER, A PATENT INCLUDES

     TWO BASIC PARTS, THE SPECIFICATION OF PATENT CLAIMS,

     SPECIFICATION INCLUDES A WRITTEN DESCRIPTION AND DRAWINGS OF

     THE INVENTION.  YOU HAVE BEEN PROVIDED WITH COPIES OF THE

     PATENTS IN SUIT.  YOU WILL BE PROVIDED COPIES OF THE PATENTS

     IN SUIT.  AND THE COVER PAGE.  AND THEN I'LL JUST SAY, THE

     COVER PAGE OF THE '643 PATENT PROVIDES IDENTIFYING

     INFORMATION.

               AT THAT POINT I'D LIKE YOU JUST TO THROW IT UP

     THERE.  JUST FOR ILLUSTRATION PURPOSES ONLY.  INCLUDING THE

     DATE THE PATENT ISSUED, THE PATENT NUMBER ALONG THE TOP, AND
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     THOSE SORT OF THINGS.

               MS. GULDE:  AND JUDGE, WHEN WE DO THAT, THEY MAY NOT

     BE ABLE TO SEE THE DATE.  BUT OUR GRAPHICS GUY CAN PULL OUT

     THE DATE AND THEN LET IT GO RIGHT BACK IN IF YOU WOULD LIKE

     THAT DONE.

               THE COURT:  THAT'S PERFECT.  WE'RE DOING THIS FOR

     ILLUSTRATION PURPOSES ONLY.

               MS. GULDE:  SURE.

               MR. MACON:  OKAY.  WE'LL GET IT DONE.

               THE COURT:  OKAY.  AND THEN WE TALK ABOUT THE

     SPECIFICATION BEGINS WITH THE ABSTRACT FOUND ON THE COVER

     PAGE.  YOU CAN PULL THAT OUT AND BACK.

               NEXT ARE THE DRAWINGS WHICH APPEAR AS FIGURES 1

     THROUGH 11 ON THE NEXT PAGES.  JUST GO THROUGH THOSE.  I'M

     GOING TO TELL THEM, ALL I'M DOING IS USING THIS AS AN

     ILLUSTRATION SO AS THE DOCUMENTS COME INTO COURT, THEY CAN --

     THEY CAN LOOK AT THEM.  I'M SAYING, OF COURSE, ALL THESE

     ISSUES ARE IN PLAY.  AND JUST BECAUSE I'M SHOWING THEM UP

     HERE, IS NOT MY VIEW THAT THEY'RE NOT IN PLAY.  IT'S JUST BY

     WAY OF ILLUSTRATION.  OKAY?

               MR. MACON:  YES, YOUR HONOR.

               THE COURT:  IF YOU CAN DO THAT, MS. GULDE -- I, OF

     COURSE, THINK THAT YOU CAN DO ANYTHING.  IF YOU CAN DO THAT,

     THAT'LL BE GOOD.

               MS. GULDE:  WE'LL GET IT DONE, YOUR HONOR.
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               THE COURT:  GREAT.  OKAY.  55 MINUTES, GUYS.

          (RECESS)

          (JUDGE ENTERS)

               THE COURT:  OKAY.  LINE THEM UP.

               AND GENTLEMEN, I'M NOT GOING TO BE ABLE TO SHOW THE

     VIDEO.  IT'S JUST NOT GOING -- THE TIMING'S NOT GOING TO WORK.

     AND IF IT TURNS OUT THAT I THINK THAT VIDEO NEEDS TO BE SHOWN

     LATER, I'LL SHOW IT LATER.  THERE'S ALWAYS THAT OPPORTUNITY.

     BUT JUST BECAUSE OF TIMING, WE'RE NOT GOING TO BE ABLE TO MAKE

     IT.

               MR. FRY -- I'M GOING TO HAVE MR. FRY HAND THE JURY

     THE SCHEDULE, AND I'M GOING TO GO OVER IT WITH THE JURY.  I'M

     ALSO, OF COURSE, THEN GOING TO HAVE MS. SCHONWALD HAND OUT THE

     PRELIMINARY INSTRUCTIONS, AND I'LL READ THOSE.  BUT I'M GOING

     TO TALK TO THEM FIRST ABOUT THE SCHEDULE.  OKAY?  AND THE JURY

     SHOULD BE COMING IN HERE MOMENTARILY.

          (DISCUSSION OFF THE RECORD)

               THE COURT:  OKAY.  LET'S ALL STAND FOR THE JURY.

          (JURY ENTERS COURTROOM)

               THE COURT:  NOW, WOULD EVERYONE REMAIN STANDING

     WHILE THE JURY IS SWORN IN.

               AND LADIES AND GENTLEMEN, WOULD YOU PLEASE RAISE

     YOUR RIGHT HAND AND MR. FRY WILL SWEAR YOU IN.

          (THE OATH WAS ADMINISTERED TO THE JURY)

               THE COURT:  THANK YOU, LADIES AND GENTLEMEN.  PLEASE
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     BE SEATED.  WELCOME TO THIS CASE, LADIES AND GENTLEMEN.  WE'RE

     SO GLAD YOU'RE HERE.  AND IT SHOULD BE AN INTERESTING TIME

     TOGETHER.  I THINK YOU WILL FIND THAT THIS IS GOING TO BE A

     GREAT EXPERIENCE IN YOUR LIFE.  JURORS REALLY GET ENGAGED IN

     THEIR CASES, AND THEY DO A WONDERFUL JOB.

               THERE ARE SEVERAL THINGS, BY WAY OF HOUSEKEEPING,

     THAT WE ARE JUST GOING TO START WITH.  FIRST, TO MAKE SURE YOU

     UNDERSTAND KIND OF WHO IS HERE IN THE COURTROOM, YOU MET MR.

     ALONZO.  HE IS OUR BAILIFF.  MR. ALONZO WORKS FOUR OUT OF FIVE

     DAYS.  SO EVER SO OFTEN WE'LL HAVE A SUBSTITUTE BAILIFF.  NO

     ONE CAN DO IT AS GOOD AS MR. ALONZO.  BUT WE -- HE HAS TRAINED

     THESE PEOPLE WHO COME IN AND SUBSTITUTE FOR THEM.  AND THEY DO

     THE BEST THEY CAN TO MEET HIS HIGH STANDARDS.  SO YOU'LL BE

     WORKING A LOT WITH MR. ALONZO.

               WE HAVE OFFICIAL COURT REPORTERS ALWAYS IN THE

     COURT.  AND THEIR GOAL IS TO TAKE DOWN VERBATIM EVERYTHING

     THAT IS SAID IN THE COURT.  BECAUSE EVERYTHING THAT HAPPENS

     HERE IS SUBJECT TO REVIEW BY A HIGHER COURT.  AND SO WE MUST

     MAKE SURE THAT EVERYTHING IS SAID IS RECORDED.

               THIS IS MR. CHRIS POAGE.  HE WILL BE ONE OF THE

     COURT REPORTERS THAT WILL HELP US.  WE'LL ALSO HAVE DENVER

     RODEN.  MR. RODEN WAS HERE THIS MORNING.  AND THEY'LL BE

     SWITCHING IN AND OUT TO MAKE SURE THEY KEEP UP WITH

     EVERYTHING.  AND AT SOME POINT WE'LL ALSO HAVE A MR. KARL

     MYERS WHO WILL HELP US.  SO THERE'LL BE THREE DIFFERENT COURT
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     REPORTERS SWITCHING IN AND OUT.  YOU PROBABLY -- WE WILL

     FORGET THEY'RE HERE MOST OF THE TIME, AFTER THE CASE STARTS.

     BUT WE'RE VERY GRATEFUL TO HAVE YOUNG MEN OF THEIR COMPETENCE

     HELPING US HERE.

               MR. FRY IS THE COURTROOM DEPUTY.  MR. FRY AND I HAVE

     BEEN TOGETHER SINCE WE STARTED, 13 YEARS AGO.  AND THEN WE

     WORKED TOGETHER IN THE SAME FIRM FOR MANY YEARS BEFORE THAT.

     AND HE WILL BE HELPING ORGANIZE THE FILES IN THIS CASE,

     ORGANIZE THE EVIDENCE.  HE'LL BE KEEPING UP WITH EVERYTHING.

     AND HE ALSO WORKS TO KEEP MY OTHER DOCKET THAT'S ALWAYS

     TRAILING BEHIND ME, TO KEEP IT UP TO DATE AS BEST HE CAN.

               MR. FRY IS A GOOD MAN, EVEN THOUGH HE IS A NEW YORK

     YANKEE AND DALLAS COWBOY FAN.  AND I'M KIDDING ABOUT THE

     COWBOYS.  I KNOW, YOU KNOW, ONCE THEY FIRED THAT GREAT COACH

     OF THEIRS, I JUST HAVEN'T BEEN ABLE TO KIND OF GET BACK INTO

     THE COWBOYS AFTER THAT.  BUT MR. FRY LOVES THE COWBOYS AND HE

     LOVES THE YANKEES.  AND HE LOVES THE PHILADELPHIA 76ERS.  BUT

     HE ALSO LIKES TIM AND THE SPURS.

               WE'LL HAVE TWO LAW CLERKS WITH US IN THIS TIME,

     KERRY SCHONWALD.  KERRY, YOU MIGHT NEED TO STAND.  KERRY IS A

     LONGHORN.  I TOLD HER I COULD HAVE GOTTEN HER INTO TEXAS TECH

     IF SHE HAD JUST TOLD ME SHE WAS INTERESTED IN GOING TO A GREAT

     SCHOOL.  BUT SHE WENT AHEAD AND WENT TO UT.  AND THEN SHE WENT

     TO -- WORKED WITH SOME LAWYERS FOR A COUPLE OF YEARS, AND THEN

     WENT TO THE UNIVERSITY OF MISSOURI WHERE SHE KNOCKED THE TOP
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     OUT OF ALL THE GRADES.  AND SHE HAS WORKED VERY HARD IN THIS

     CASE AND WILL BE HERE THE WHOLE TIME.  FEDERAL JUDGES ARE

     LUCKY.  WE GET THESE YOUNG PEOPLE THAT CAN COME IN AND WORK A

     YEAR OR TWO WITH US AND THEN GO OUT AND DO GREAT THINGS IN THE

     PRACTICE.  AND KERRY HAS BEEN A GREAT HELP TO ME, AND WORKS

     REALLY WELL WITH THE LAWYERS.  AND I'M APPRECIATE --

     APPRECIATIVE.

               BACK HERE, DAVID, IF YOU'LL STAND.  THIS IS DAVID --

               MR. BABIAN:  BABIAN.

               THE COURT:  BABIAN, A GREAT ARMENIAN NAME.  DAVID IS

     WORKING FOR A REAL FEDERAL JUDGE, A JUDGE THAT WE ALL RESPECT

     AND ADMIRE, NAMED PAT HIGGINBOTHAM.  PAT WAS A DISTRICT JUDGE

     LIKE ME FOR A NUMBER OF YEARS AND TRIED CASES RIGHT AND LEFT,

     AND THEN WENT TO THE FIFTH CIRCUIT COURT OF APPEALS, WHICH IS

     OUR HIGHER COURT, JUST BELOW THE U.S. SUPREME COURT.  AND

     DAVID HAS WORKED SO WELL WITH JUDGE HIGGINBOTHAM.  AND DAVID

     HAS BEEN INTERESTED IN PATENT WORK AND INTELLECTUAL PROPERTY

     WORK.  AND SO JUDGE HIGGINBOTHAM CALLED ME UP AND SAID, "LOOK,

     I'VE GOT THIS REALLY BRIGHT YOUNG MAN, VERY SPECIAL TALENT,

     AND HE'S INTERESTED IN PATENTS.  DO YOU HAVE ANYTHING GOING

     ON?"

               AND I SAID, "WELL, THIS IS YOUR LUCKY DAY, JUDGE

     HIGGINBOTHAM.  I DO."  AND IT'S BEEN MY LUCKY DAY BECAUSE

     DAVID WILL BE WITH US THE WHOLE TIME, AND HE IS GOOD HELP.

     HE'S GREAT HELP.  SO DAVID -- BABIAN.  I'M WORKING ON THAT.  I
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     LOVE THESE SPECIAL NAMES.

               AND CHASE, I'M GOING TO HAVE YOUR NAME DOWN BEFORE

     THIS IS OVER.  I WANT YOU TO KNOW.

               SO THAT'S GOING TO BE -- THAT'S SORT OF THE

     COURTROOM THAT YOU'LL BE WORKING WITH, THE COURT FAMILY HERE.

     WE'RE GOING TO HAVE A CHART FOR YOU THAT WILL CHART OUT WHO IS

     SITTING WHERE, SO YOU WILL KNOW WHO IS AT THESE VARIOUS

     TABLES.  SO AS YOU GO ALONG, YOU WON'T BE -- YOU KNOW,

     SOMETIMES WITH SO MANY PEOPLE IN THE COURTROOM, YOU JUST KIND

     OF WANT TO KNOW WHO IS SITTING WHERE.  WE ALL KNOW WHERE

     YOU'RE SITTING.  YOU'LL KNOW WHERE EVERYBODY ELSE IS SITTING.

     SO WE'LL HAVE THAT CHART READY FOR YOU BY THE END OF THE WEEK,

     IF NOT SOONER.

               NOW, THE FIRST THING I WANT TO DO NEXT IS TALK TO

     YOU ABOUT THE SCHEDULE.  AND WE HAVE PREPARED A CALENDAR FOR

     YOU SO THAT YOU CAN HAVE IT.  BECAUSE, YOU KNOW, WE'RE ON

     SOME, OFF SOME.  AND SO WE WANT YOU TO HAVE THIS CALENDAR.  SO

     KEVIN, IF YOU WOULD PASS THE CALENDAR OUT TO THE JURORS.  AND

     WE ALSO HAVE THE CALENDAR UP IN THE JURY ROOM, SO YOU'LL HAVE

     THAT.

               BUT THE PURPOSE OF THIS CALENDAR IS TO JUST MAKE

     SURE YOU KNOW WHAT ARE THE OFF DAYS, SO YOU CAN TELL YOUR

     FAMILY WHAT THE OFF DAYS ARE.  AND SO THERE WON'T BE ANY

     CONFUSION ABOUT THIS.  SO KEVIN, I THINK -- I THINK HE'S

     GIVING EACH ONE OF YOU IN THE FRONT ROW TWO COPIES.  SO IF
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     YOU'LL PASS THOSE COPIES BACK TO THE SECOND ROW.

               OKAY.  EVERYBODY GOT A COPY OF THE CALENDAR.  NOW,

     LET'S GO OVER THE CALENDAR, IF WE COULD.  OF COURSE, WE'VE

     JUST FINISHED TODAY, THE LAST DAY IN MAY.  TOMORROW THE TRIAL

     WILL START AT 1:30, AT 1:30.  THE TRIAL WILL START AT 1:30.

     SO THERE'LL BE NO TRIAL IN THE MORNING.  SO IF YOU WILL BE

     HERE, READY FOR TRIAL, AT 1:30.  AND WE'LL GO TILL 5:00

     TOMORROW.  SO THAT'S TOMORROW, 1:30 TO 5:00.  THEN FRIDAY

     WE'LL BE HERE FROM 9:00 TO 5:00.  WE'LL BE HERE FROM 9:00 TO

     5:00.

               THEN THE NEXT WEEK -- KEVIN, I'M A LITTLE CONFUSED.

     WHY ARE THE -- OH, THESE ARE TIMES.  OKAY.  I SEE.  I'M NOT

     CONFUSED ANYMORE.  NEXT WEEK WE'LL TRY THE CASE 9:00 TO 5:00,

     MONDAY, TUESDAY, WEDNESDAY.  AND THIS SOMETIMES CAME OUT

     BETTER -- THE HALF DAYS WERE A LITTLE LIGHTER.  THEY JUST

     DIDN'T COME OUT, DID THEY?

               COURTROOM DEPUTY:  I TRIED TO LIGHTEN IT UP ON THE

     COPIER.

               THE COURT:  OKAY.  KEVIN WILL WORK ON THIS.  THEN,

     ON THURSDAY, WE'LL TRY THE CASE FROM 1:30 TILL 5:00.  AND THEN

     ON FRIDAY FROM 9:00 TO 12:00.  SO AS YOU CAN SEE, ON THURSDAY,

     WE'LL BE HERE FROM 1:30 TO 5:00.  AND THEN ON FRIDAY, FROM

     9:00 TILL 12:00.  SO THAT'LL BE THE NEXT DAY.

               THE WEEK OF THE 12TH, AS I TOLD YOU, IS COMPLETELY

     OUT -- IS COMPLETELY OUT.  SO YOU'LL HAVE THAT WEEK OFF.
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     THEN, THE NEXT WEEK, THE 19TH, WE'LL HAVE TRIAL, MONDAY,

     TUESDAY, WEDNESDAY, OFF THURSDAY, FRIDAY.  AND THEN THE NEXT

     WEEK WE'LL HAVE TRIAL THURSDAY, FRIDAY, THE WEEK OF -- THE

     LAST WEEK IN JUNE.

               AND THEN THE FIRST WEEK IN JULY, REMEMBER, WE'RE OFF

     THE 3RD AND THE 4TH.  AND THEN WE'LL HAVE TRIAL ON THE 5TH,

     6TH AND 7TH, AND THEN THE WEEK OF THE 10TH.  I DON'T BELIEVE

     WE'RE GOING TO HAVE A PROBLEM ON THE 17TH.  THESE LAWYERS ARE

     SO WELL ORGANIZED, I DON'T BELIEVE WE'LL GO OVER THAT WEEK.

     SO I THINK WE'LL BE THROUGH THE WEEK OF THE 14TH.

               ISN'T THAT GOOD NEWS, MR. VANCE?

               THE JUROR:  PUT A GRIN ON MY FACE.

               THE COURT:  VERY GOOD.  YOU CAN KEEP THIS.  WE'RE

     GOING TO TRY TO MAKE THIS A LITTLE BETTER SO THAT WE HAVE

     LIGHTER FOR THE HALF DAYS, SO THAT'LL TRIGGER YOU IN, AND THEN

     DARKER FOR THE FULL DAYS.  AND WE'RE GOING TO WORK ON THAT.

     AND KEVIN'S BEEN WORKING ON THAT.  AND SO, KEVIN, THAT'S

     ANOTHER CHALLENGE FOR YOU.  AND IF ANY OF THESE GOOD LAWYERS

     OUT HERE OR ANY OF YOUR IT PEOPLE HAVE A BETTER WAY OF DOING

     THIS, LET US KNOW AND WE'LL PLUG YOU IN AND GET YOUR HELP.

               OKAY.  SO THAT'S THE CALENDAR.  NOW, IF YOU NEED AN

     EXTRA COPY OF THIS CALENDAR TO TAKE HOME, TO PUT ON, YOU KNOW,

     YOUR ICEBOX DOOR OR SOMETHING LIKE THAT, YOU JUST LET US KNOW,

     AND WE WILL GIVE YOU AN EXTRA COPY, SO YOU CAN GIVE YOUR

     FAMILY OR YOUR EMPLOYER.  OR IF YOU NEED EXTRA COPIES FOR ANY
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     REASON, WE'LL GET THEM TO YOU.  SO AT THE END OF THE DAY KEVIN

     WILL GO BACK THERE WITH YOU.  AND YOU JUST SAY, "KEVIN, I NEED

     TWO MORE COPIES, OR THREE MORE COPIES," AND WE'LL GET YOU WHAT

     YOU NEED.  WE JUST WANT TO MAKE SURE THAT YOU KNOW WHEN WE'RE

     ON AND WHEN WE'RE OFF.  AND WE'LL WORK WITH YOU ON THAT.

               NOW, I'M GOING TO GO OVER WITH YOU YOUR PRELIMINARY

     INSTRUCTIONS.  AND I'VE ASKED MS. SCHONWALD TO PASS THEM OUT

     TO YOU.  SO SHE'S GOING TO PASS THEM OUT RIGHT NOW.  KERRY, IF

     YOU'D DO THAT.  AND SHE'LL GIVE TWO COPIES TO EACH FRONT ROW.

     AND IF YOU'LL JUST HAND ONE COPY BACK TO THE ROW BEHIND.

               AND KEVIN SAID HE'S GOING TO -- HIS PROBLEM IS HE'S

     NOT RUNNING THESE OUT OF HIS PRINTER.  SO HE'S GOING TO GO

     MAKE A BUNCH OF CALENDAR COPIES OFF HIS PRINTER.  AND KEVIN,

     MAKE TWO FOR EVERY JUROR.  SO MAKE 26.  OKAY?  SO WE'LL GET

     THOSE TO YOU.

               NOW, LET ME TELL YOU, WE'RE GOING TO GO OVER THESE

     PRELIMINARY INSTRUCTIONS.  THEN WE'RE GOING TO GO HOME.  IT IS

     NOW A LITTLE AFTER 3:30.  I THINK I CAN GET THROUGH THESE IN

     LESS THAN AN HOUR.  SO WE'RE GOING TO BE OUT OF HERE HOPEFULLY

     AROUND 4:30.  AND THEN WE'LL COME BACK AT 9:00.  I'M SORRY.

     AT 1:30 TOMORROW.  AND AT 1:30 TOMORROW, THEN WE'RE GOING TO

     HAVE THE LAWYERS GIVE THEIR OPENING STATEMENTS.  THEY'LL GIVE

     THE OPENING STATEMENTS TO EXPLAIN THIS CASE TO YOU.

               AND THEN, THE NEXT DAY, FRIDAY, WE'RE GOING TO START

     THE TESTIMONY -- WE'LL START THE TESTIMONY.  SO TODAY, THIS
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     AFTERNOON, YOU'RE GOING TO GET THE PRELIMINARY INSTRUCTIONS.

     TOMORROW AFTERNOON, WHEN YOU COME IN AT 1:30, YOU'RE GOING TO

     HEAR THE OPENING STATEMENTS OF THE LAWYERS.  AND THEN FRIDAY,

     AT 9:00, WE'RE GOING TO START THE TESTIMONY.  SO THAT'LL GIVE

     YOU AN IDEA OF HOW WE'RE PROCEEDING HERE.

               LET ME SAY THAT THESE ARE PRELIMINARY INSTRUCTIONS.

     AND AT THE END OF THIS CASE I WILL GIVE YOU FINAL

     INSTRUCTIONS.  SINCE I DON'T KNOW EXACTLY HOW THIS CASE MAY

     FALL, I DO WANT YOU TO KNOW THAT I COULD CHANGE THESE

     INSTRUCTIONS.  AND MY FINAL INSTRUCTIONS WILL BE THE ONES THAT

     WILL CONTROL IN THIS CASE.  IT'S A LITTLE HARD TO DO THIS AT

     THE BEGINNING OF THE CASE, BUT I THOUGHT YOU NEEDED SOMETHING

     IN WRITING SO THAT YOU COULD REFER TO IF YOU HAVE ANY

     QUESTIONS AS WE GO ALONG.

               JUST REMEMBER, IF YOU DO END UP HAVING ANY QUESTIONS

     ABOUT ANYTHING IN THIS TRIAL, YOU CAN WRITE ME A NOTE.  YOU

     CAN WRITE ME A NOTE.  AND YOU JUST GIVE IT TO MR. ALONZO.  I

     WILL ALWAYS TELL THE LAWYERS WHAT YOUR QUESTIONS ARE.  BUT

     IT'S BEST, IF YOU DO HAVE QUESTIONS, YOU JUST WRITE ME A NOTE

     AND WE'LL DEAL WITH IT.  SO THAT'S THE WAY WE'LL DEAL WITH

     THAT.

               NOW, IT'S TIME FOR US ALL TO READ THESE QUESTIONS

     TOGETHER -- THESE INSTRUCTIONS TOGETHER.  JUST REMEMBER THAT

     THERE MAY BE CHANGES AFTER I SEE HOW THE CASE FINALLY KIND OF

     CLOSES OUT.  SO JUST REMEMBER THAT.  AND JUST REMEMBER I'M
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     RESERVING THE RIGHT TO MAKE CHANGES.  AND MY CHANGES WILL BE

     YOUR FINAL INSTRUCTIONS.  SO LET'S READ TOGETHER IF WE COULD.

               MEMBERS OF THE JURY, YOU HAVE NOW BEEN SWORN AS THE

     JURY TO TRY THIS CASE.  IN A MOMENT I WILL INTRODUCE THE CASE

     TO YOU BY EXPLAINING WHO THE PARTIES ARE IN THE CASE AND THEN

     GO THROUGH THE ISSUES IN THE CASE IN DETAIL.  BEFORE I BEGIN,

     LET ME FIRST OUTLINE MY REMARKS THIS MORNING -- IT'S NOW THIS

     AFTERNOON.

               AMONG OTHER ISSUES, THIS CASE INVOLVES PATENTS.  I

     WILL INTRODUCE SOME OF THE TERMS AND CONCEPTS RELATED TO

     PATENTS THAT WILL HELP YOU UNDERSTAND THE EVIDENCE AND THE

     ARGUMENTS PRESENTED IN THIS TRIAL.

               I WILL THEN INTRODUCE FOR YOU THE PARTIES'

     CONTENTIONS, AND EXPLAIN THE DIFFERENT ISSUES TO BE DECIDED IN

     THIS CASE.

               BEFORE DOING THIS, HOWEVER, I WILL EXPLAIN YOUR

     DUTIES AND THE GENERAL RULES THAT APPLY IN EVERY CASE.  I WILL

     THEN EXPLAIN SOME RULES THAT YOU MUST FOLLOW IN EVALUATING

     PARTICULAR TESTIMONY AND EVIDENCE.  I WILL INSTRUCT YOU AGAIN

     AT THE CLOSE OF THE EVIDENCE AS TO THE LAW YOU ARE TO FOLLOW

     IN YOUR DELIBERATIONS IN THE JURY ROOM AND THE POSSIBLE

     VERDICTS YOU MAY RETURN.

               IT WILL BE YOUR DUTY TO FIND FROM THE EVIDENCE WHAT

     THE FACTS ARE.  YOU, AND YOU ALONE, WILL BE THE JUDGES OF THE

     FACTS.  YOU WILL THEN HAVE TO APPLY THOSE FACTS -- APPLY TO
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     THOSE FACTS THE LAW AS THE COURT WILL GIVE IT TO YOU -- AS I

     WILL GIVE IT TO YOU.  YOU MUST FOLLOW THE LAW WHETHER YOU

     AGREE WITH IT OR NOT.

               NOTHING I SAY OR DO DURING THE COURSE OF THE TRIAL

     IS INTENDED TO INDICATE, OR SHOULD BE TAKEN BY YOU AS

     INDICATING, WHAT YOUR VERDICT SHOULD BE.  AND I REALLY, TRULY

     MEAN THAT.  IF I WERE TO DO ANYTHING IN THIS CASE THAT MAKES

     YOU THINK I FAVOR ONE PARTY OR THE OTHER, PLEASE PUT IT OUT OF

     YOUR MIND.  MY GOAL IS THAT ALL THREE OF THESE PARTIES, ALL --

     BASICALLY THREE SETS OF PARTIES, REPRESENTED BY THREE SETS OF

     LAWYERS -- MY GOAL IS THAT THEY GET A FAIR TRIAL, SO THAT YOU

     HAVE AN OPPORTUNITY TO MAKE A FAIR AND JUST VERDICT.  IF I

     ACCOMPLISH THAT, I AM -- I HAVE DONE MY DUTY AND I AM HAPPY.

               I REALLY -- I CARE THAT JUSTICE IS DONE, BUT I KNOW

     YOU'LL DO JUSTICE.  SO I DON'T HAVE A FAVORITE IN THIS CASE.

     I LIKE ALL THE LAWYERS VERY MUCH.  I'M VERY FOND OF THEM.  I

     WANT THEM ALL TO DO WELL.  I WANT THEM ALL TO BE AT THE TOP OF

     THEIR GAME AND PRESENT THIS CASE AS BEST THEY CAN.  THAT'S

     WHAT I WANT FOR THEM.  BUT AS FAR AS WHO MIGHT PREVAIL IN THIS

     CASE, THAT'S YOUR DECISION.  AND I'M GOING TO LEAVE IT TO YOU,

     AND I WILL BE CONFIDENT THAT YOU WILL MAKE THE RIGHT DECISION

     IN THAT REGARD.

               SO IF YOU EVER THINK I AM SHOWING ANY FAVORITISM IN

     THIS CASE, IT'S NOT -- IT'S NOT MY INTENTION TO DO SO.  AS I

     SAY, I LIKE ALL THE LAWYERS.  THEY'RE GOING TO DO A GOOD JOB.
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     I WANT THEM ALL TO DO A GOOD JOB.  BUT I WANT THE FINAL

     DECISION TO BE YOURS, AND YOURS ALONE.

               NOW, THE EVIDENCE FROM WHICH YOU WILL FIND THE FACTS

     WILL CONSIST OF THE TESTIMONY OF WITNESSES, DOCUMENTS AND

     OTHER THINGS RECEIVED INTO THE RECORD AS EXHIBITS, AND ANY

     FACTS THAT THE LAWYERS AGREE TO OR STIPULATE TO, OR THAT THE

     COURT MAY INSTRUCT YOU TO FIND.

               REMEMBER THAT CERTAIN THINGS ARE NOT EVIDENCE AND

     MUST NOT BE CONSIDERED BY YOU.  I WILL LIST THEM FOR YOU:

     STATEMENTS, ARGUMENTS AND QUESTIONS BY THE LAWYERS ARE NOT

     EVIDENCE.  AS I HAVE TOLD YOU, THE LAWYERS PLAY A CRUCIAL ROLE

     HERE.  THESE LAWYERS ARE OUTSTANDING LAWYERS.  AND YOU ALWAYS

     NEED TO BE ALERT AND AWARE OF WHAT THEY'RE SAYING AND AWARE OF

     THEIR PRESENTATION, AND ABSORBING THEIR PRESENTATION.  BUT

     JUST REMEMBER, WHAT THEY SAY IS NOT EVIDENCE.

               SO, FOR EXAMPLE, IF AT THE END OF THE CASE ONE OF

     THESE GOOD LAWYERS WERE TO BE PRESENTING AN ARGUMENT TO YOU,

     AND ARGUE THAT A CERTAIN WITNESS SAID SOMETHING, AND YOU

     REMEMBER THAT WITNESS' TESTIMONY, AND YOUR VIEW OF THAT

     TESTIMONY WAS THAT THE WITNESS SAID SOMETHING ELSE, YOU GO

     WITH YOUR MEMORY OF WHAT THE WITNESS SAID, NOT WHAT THE

     LAWYERS SAY THE WITNESS SAID.  IT'S YOUR MEMORY THAT COUNTS.

               THE LAWYERS HAVE TO ARGUE THIS TO YOU, BUT THEY'RE

     ADVOCATES.  AND I WAS A LAWYER FOR 24 YEARS.  AND I REMEMBER

     THAT SOMETIMES, IN THE HEAT OF ADVOCACY, I MIGHT HAVE
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     REMEMBERED THINGS IN JUST A WAY THAT MIGHT HAVE BEEN A LITTLE

     OFF CENTER.  I NEVER TRIED TO EVER MISLEAD A JURY.  THESE

     LAWYERS WILL NEVER TRY TO MISLEAD YOU.  BUT THEY ARE HUMAN

     BEINGS.  THEY CAN MAKE MISTAKES.  AND IF THEY REMEMBER THE

     EVIDENCE IN A WAY THAT IS CONTRARY TO YOUR MEMORY, YOU GO WITH

     YOUR MEMORY.  WHAT THEY SAY IS NOT EVIDENCE.

               NOW, OBJECTIONS TO QUESTIONS ARE NOT EVIDENCE.

     LAWYERS HAVE AN OBLIGATION TO THEIR CLIENTS TO MAKE OBJECTIONS

     WHEN THEY BELIEVE EVIDENCE BEING OFFERED IS IMPROPER UNDER THE

     RULES OF EVIDENCE.  YOU SHOULD NOT BE INFLUENCED BY THE

     OBJECTION OR BY MY RULING ON IT.  IF THE OBJECTION IS

     SUSTAINED, IGNORE THE QUESTION.  IF THE OBJECTION IS

     OVERRULED, THEN TREAT THE ANSWER LIKE ANY OTHER.  IF YOU ARE

     INSTRUCTED THAT SOME ITEM OF EVIDENCE IS RECEIVED FOR A

     LIMITED PURPOSE ONLY, YOU MUST FOLLOW THAT INSTRUCTION.

               AND BY THE WAY, DON'T GET THROWN OFF BY OBJECTIONS.

     THE LAWYERS HAVE AN OBLIGATION TO MAKE OBJECTIONS, TO MAKE

     SURE THAT WE ARE CONDUCTING THIS CASE IN ACCORDANCE WITH THE

     RULES OF EVIDENCE.  ONCE THAT LAWYER MAKES AN OBJECTION, I'LL

     DEAL WITH IT.  IF YOU WANT TO, THAT CAN BE YOUR MOMENT TO ZONE

     OUT.  THERE'S AN OBJECTION, IF YOU WANT TO, JUST, YOU KNOW, GO

     BLANK FOR 30 SECONDS.  YOU CAN DO SO WHILE I'M DEALING WITH

     THE OBJECTION, AND THEN WE'LL GO FROM THERE.  SO IF YOU WOULD,

     JUST DON'T GET THROWN OFF BY OBJECTIONS.

               AND DON'T THINK:  WELL, THE LAWYER'S TRYING TO HIDE
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     SOMETHING.  THE LAWYER IS NOT TRYING TO HIDE SOMETHING.  WHAT

     THE LAWYER IS TRYING TO DO IS MAKE SURE THAT THERE'S NO ERROR

     IN THIS CASE AND THAT THE RULES OF EVIDENCE ARE FOLLOWED.  SO

     JUST REMEMBER THAT.

               ALSO, REMEMBER THAT TESTIMONY THAT HAS BEEN EXCLUDED

     OR TOLD TO YOU -- TOLD YOU TO DISREGARD IS NOT EVIDENCE AND

     MUST NOT BE CONSIDERED.  LAWYERS WORRY ABOUT THIS ALL THE

     TIME.  HOW CAN A JURY FORGET WHAT'S ALREADY BEEN PRESENTED?

     IN OTHER WORDS, SOMETHING MAY COME IN, AND IT MAY COME IN

     INAPPROPRIATELY.  AND I'LL LATER TELL YOU TO DISREGARD IT.

     WHAT THAT MEANS IS IT JUST CAN'T BE A PART OF YOUR

     DELIBERATIONS.  YOU CAN REMEMBER ALL YOU WANT, BUT IT JUST

     CANNOT BE A PART OF YOUR DELIBERATIONS.  SO IF I TELL YOU TO

     DISREGARD SOMETHING, YOU'LL JUST HAVE TO DISREGARD IT.  AND

     YOU WILL BE FINE ON THAT.  THE LAWYERS WORRY ABOUT IT, BUT

     I'VE TALKED TO HUNDREDS OF JURORS AND JURIES, AND THEY HAVE

     NEVER HAD A PROBLEM WITH IT.

               FINALLY, ANYTHING THAT YOU MAY HAVE SEEN OR HEARD

     OUTSIDE THE COURTROOM IS NOT EVIDENCE AND MUST BE DISREGARDED.

     YOU ARE HERE TO DECIDE THE CASE SOLELY ON THE EVIDENCE

     PRESENTED HERE IN THE COURTROOM.  AND AGAIN, LET ME MENTION

     SOMETHING ABOUT THAT.  I THINK ALL OF THESE COMPANIES PROBABLY

     HAVE WEBSITES.  AND, OF COURSE, I'M SURE YOU CAN FIND ALL

     SORTS OF INFORMATION ABOUT PATENTS AND DEVICES ALL OVER THE

     INTERNET.
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               BUT DURING THIS TRIAL I'M GOING TO INSTRUCT YOU THAT

     YOU MUST STAY OFF THE COMPUTER IN THAT REGARD.  YOU CAN'T GO

     TO THESE PARTIES' WEBSITES.  YOU CAN'T GO INTO THE COMPUTER TO

     LOOK UP PATENT ISSUES OR PATENT DEFINITIONS.  YOU CAN'T DO ANY

     OF THAT.  YOU WILL NEED TO DECIDE YOUR CASE -- YOUR -- THIS

     CASE IN RESPECT TO WHAT IS PRESENTED TO YOU IN THIS COURTROOM.

     AND YOU CANNOT TRY TO DO RESEARCH OUTSIDE THE COURT ON THESE

     MATTERS.  THAT'S VERY IMPORTANT.  AND I KNOW SOME OF YOU YOUNG

     PEOPLE -- I DON'T CONSIDER MYSELF AN EXPERT, BUT SOME OF YOU

     YOUNG PEOPLE ARE PROBABLY WONDERFULLY EXPERT IN COMPUTERS AND

     GETTING ON THE INTERNET AND LOOKING ALL SORTS OF STUFF UP.

     YOU JUST CAN'T DO IT IN THIS CASE ABOUT THESE PARTIES OR ABOUT

     ANY OF THE SUBJECT MATTER THAT IS A PART OF THIS CASE.  AND

     PLEASE REMEMBER THAT.  THAT'S VERY IMPORTANT NOT TO DO THAT.

     THANK YOU.

               NOW, THERE ARE TWO KINDS OF EVIDENCE:  DIRECT AND

     CIRCUMSTANTIAL.  DIRECT EVIDENCE IS DIRECT PROOF OF A FACT,

     SUCH AS TESTIMONY OF AN EYEWITNESS.  CIRCUMSTANTIAL EVIDENCE

     IS PROOF OF FACTS FROM WHICH YOU MAY INFER OR CONCLUDE THAT

     OTHER FACTS EXIST.  I WILL GIVE YOU FURTHER INSTRUCTIONS ON

     THESE AS WELL AS OTHER MATTERS AT THE END OF THE CASE, BUT

     KEEP IN MIND THAT YOU MAY CONSIDER BOTH KINDS OF EVIDENCE.

               LET ME TALK TO YOU A LITTLE BIT ABOUT CIRCUMSTANTIAL

     EVIDENCE.  CIRCUMSTANTIAL EVIDENCE IS THE PROOF OF ONE FACT

     THAT ALLOWS YOU TO INFER THAT ANOTHER FACT EXISTS.  LET ME
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     GIVE YOU THIS EXAMPLE.  SAY YOU GO TO YOUR POST OFFICE BOX

     TODAY, OR YOUR MAILBOX TODAY, AT THE END OF THE DAY, AND YOU

     LOOK IN THE POST OFFICE BOX OR THE MAILBOX AND YOU SEE MAIL.

               NOW, MAIL IS IN THE MAILBOX.  HOW DID IT GET THERE?

     YOU AND I KNOW THAT THE WAY IT GOT THERE WAS THAT AN EMPLOYEE

     OF THE U.S. POSTAL SERVICE DELIVERED IT THERE.  DID YOU SEE

     THAT HAPPEN?  NO, YOU DIDN'T.  BUT THE FACT THAT MAIL IS IN

     YOUR MAILBOX ALLOWS YOU TO INFER THAT SOMEONE FROM THE POST

     OFFICE PUT IT THERE.  THAT'S CIRCUMSTANTIAL EVIDENCE.  ONE

     FACT, MAIL IN THE MAILBOX, ALLOWS YOU TO INFER THAT A POSTAL

     EMPLOYEE PUT THAT MAIL THERE.

               AS YOU CAN SEE, CIRCUMSTANTIAL EVIDENCE CAN BE JUST

     AS PROBATIVE AS DIRECT EVIDENCE, ABSOLUTELY JUST AS PROBATIVE

     AS DIRECT EVIDENCE, WHICH IS BASICALLY EYEWITNESS TESTIMONY.

     SO JUST REMEMBER THAT.  YOU CAN CONSIDER BOTH, DIRECT

     EVIDENCE, EYEWITNESS TESTIMONY, AND CIRCUMSTANTIAL EVIDENCE,

     PROOF OF ONE FACT THAT ALLOWS YOU TO INFER THAT ANOTHER FACT

     EXISTS.  SO DO REMEMBER THAT.  OKAY.  LET'S GO TO THE NEXT

     PAGE.

               NOW, IT WILL BE UP TO YOU TO DECIDE WHICH WITNESSES

     TO BELIEVE, WHICH WITNESSES NOT TO BELIEVE, AND HOW MUCH OF

     ANY WITNESS' TESTIMONY TO ACCEPT OR REJECT.  AND I WILL GIVE

     YOU SOME GUIDELINES FOR DETERMINING CREDIBILITY OF WITNESSES

     AT THE END OF THE CASE.  BUT AGAIN, JUST REMEMBER, EVERY DAY

     IN YOUR LIVES YOU HAVE TO DECIDE WHETHER PEOPLE ARE BEING
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     HONEST WITH YOU.  YOU MAKE CREDIBILITY DECISIONS EVERY DAY OF

     YOUR LIFE.  AND IT'S THAT KIND OF GOOD JUDGMENT AND COMMON

     SENSE THAT MAKE JURIES SO VALUABLE IN THIS PROCESS, BECAUSE

     YOU WILL BRING THAT GOOD JUDGMENT TO BEAR AS YOU CONSIDER THE

     TESTIMONY HERE.  SO THAT'S VERY IMPORTANT FOR YOU TO

     UNDERSTAND.

               NOW, BURDENS OF PROOF.  IN ANY LEGAL ACTION FACTS

     MUST BE PROVED BY A REQUIRED STANDARD OF EVIDENCE KNOWN AS THE

     "BURDEN OF PROOF."  IN A PATENT CASE SUCH AS THIS, THERE ARE

     TWO DIFFERENT BURDENS OF PROOF THAT ARE USED.

               THE FIRST BURDEN OF PROOF STANDARD REQUIRES THAT, IN

     ORDER FOR A PARTY TO PREVAIL, YOU MUST BE PERSUADED THAT WHAT

     THE PARTY SEEKS TO PROVE IS MORE PROBABLY TRUE THAN NOT TRUE.

     AND THAT'S CALLED THE PREPONDERANCE OF THE EVIDENCE.  AND

     BASICALLY THAT'S JUST A SLIGHT WEIGHING OF THE EVIDENCE IN

     FAVOR OF ONE PARTY.

               AND IF -- I USE THIS EXAMPLE SOMETIMES.  IF YOU PUSH

     THE CASE PAST THE 50-YARD LINE, YOU'VE BASICALLY MET THE

     PREPONDERANCE OF EVIDENCE BURDEN OF PROOF.  IT'S JUST PROVING

     THAT WHAT -- THAT YOUR VIEW OF THE CASE IS MORE LIKELY SO THAN

     NOT.

               NOW, THE SECOND BURDEN OF PROOF IS A HIGHER ONE.  IT

     REQUIRES THAT YOU MUST BE PERSUADED THAT WHAT THE PARTY SEEKS

     TO PROVE IS TRUE, IS HIGHLY PROBABLE.  YOU MAY HAVE HEARD OF A

     BURDEN OF PROOF THAT IS USED IN CRIMINAL CASES CALLED "BEYOND
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     A REASONABLE DOUBT."  THAT REQUIREMENT IS THE HIGHEST BURDEN

     OF PROOF.  IT DOES NOT APPLY TO A PATENT CASE SUCH AS THIS

     ONE.  AND YOU SHOULD, THEREFORE, PUT IT OUT OF YOUR MIND.

               I WILL NOW GIVE YOU SOME BACKGROUND ABOUT THE NATURE

     OF THIS CASE AND THE ISSUES YOU WILL BE DECIDING.  FOR EACH

     ISSUE I WILL INSTRUCT YOU AS TO THE BURDEN OF PROOF THAT I

     WILL APPLY.  AT THE END OF THE TRIAL I WILL REVIEW FOR YOU THE

     BURDEN OF PROOF TO APPLY, EITHER THE MORE PROBABLE THAN NOT

     STANDARD OR THE HIGHLY PROBABILITY STANDARD, TO EACH ISSUE IN

     THIS CASE.

               A FEW WORDS TO YOU ABOUT YOUR CONDUCT AS JURORS.

     FIRST, I INSTRUCT YOU THAT DURING THE TRIAL YOU ARE NOT TO

     DISCUSS THE CASE WITH ANYONE OR PERMIT ANYONE TO DISCUSS IT

     WITH YOU.  UNTIL YOU RETIRE TO THE JURY ROOM AT THE END OF THE

     CASE TO DELIBERATE ON YOUR VERDICT, YOU SIMPLY ARE NOT TO TALK

     ABOUT THIS CASE.

               AND THAT ALSO RELATES TO EACH OTHER.  DURING THIS

     CASE, WHILE YOU'RE ON BREAKS, WHILE YOU GO TO LUNCH TOGETHER,

     YOU CAN'T TALK ABOUT THE CASE WITH EACH OTHER.  WHAT YOU CAN

     DO, OF COURSE, IS GET TO KNOW EACH OTHER BETTER.  BECAUSE AT

     THE END OF THE TRIAL WE WANT YOU TO DELIBERATE AS FRIENDS AND

     COLLEAGUES.  WE WANT YOU TO BE ABLE TO DISAGREE AGREEABLY.

     AND THE WAY THAT WILL WORK IS IF GET TO KNOW EACH OTHER.

               I HAVE ALWAYS THOUGHT MY JURIES ARE POPULATED WITH

     VERY INTERESTING PEOPLE.  AND I THINK ALL OF YOU WOULD HAVE
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     SOME INTERESTING THINGS TO TELL ME ABOUT YOUR LIVES AND YOUR

     VIEWS AND YOUR GOALS AND OBJECTIVES, AND JUST EVERYTHING ABOUT

     YOURSELF.  IT WOULD BE FUN TO SIT DOWN OVER A CUP OF COFFEE

     AND TO TALK TO YOU ABOUT YOU.  WELL, TALK TO EACH OTHER ABOUT

     EACH OTHER.  GET TO KNOW EACH OTHER AND GET TO BE FRIENDS.

     BECAUSE AT THE CLOSE OF THE DAY, WHEN YOU START DELIBERATING,

     YOU MAY HAVE SOME STRONG VIEWS ONE WAY OR ANOTHER.  AND YOU

     WANT TO BE ABLE TO LISTEN TO EACH OTHER AND CONSIDER WHAT EACH

     OTHER HAS TO SAY.

               IT'S VERY IMPORTANT, THROUGH THE WHOLE TRIAL, THAT

     YOU NOT TALK TO EACH OTHER ABOUT THIS CASE.  AND WHY IS THAT?

     WHY IS THAT THE WAY IT WORKS?  BECAUSE IF YOU STARTED TALKING

     TO EACH OTHER ABOUT THE CASE, THERE IS ALWAYS THIS CONCERN

     YOU'D GET LOCKED INTO A POSITION, AND YOU WOULD START BEING AN

     ADVOCATE FOR ONE SIDE OR THE OTHER.  AND, OF COURSE, WE DON'T

     WANT THAT.  YOU'RE NOT ADVOCATES.  YOU'RE THE PEOPLE THAT MAKE

     THE FINAL DECISION.  SO JUST REMEMBER, DON'T TALK TO EACH

     OTHER ABOUT THE CASE.  TALK TO EACH OTHER ABOUT EACH OTHER IF

     YOU WANT TO.

               AND I HAD ONE JURY THAT, AT THE END OF THE TRIAL,

     VOTED THE LAWYER WITH THE BEST TIES, YOU KNOW.  I MEAN -- THEY

     SAID, YOU KNOW, MR. SMITH OVER THERE, HE WEARS SUCH COOL TIES.

     SO I TOLD HIM, THE JURY LIKED YOUR TIES.  AT ANY RATE, YOU CAN

     TALK ABOUT THE LAWYERS, YOU KNOW, THEIR TIES, THEIR

     MANNERISMS.  YOU CAN TALK ABOUT ALL SORTS OF OTHER THINGS, BUT
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     DON'T TALK ABOUT THE CASE.  THAT'S VERY IMPORTANT.

               SECOND, DO NOT READ OR LISTEN TO ANYTHING TOUCHING

     ON THIS CASE IN ANY WAY.  IF ANYONE SHOULD TRY TO TALK TO YOU

     ABOUT IT, BRING IT TO MY ATTENTION IMMEDIATELY.  I HAVE NEVER,

     EVER HAD A PROBLEM, IN ALMOST 40 YEARS AS A LAWYER AND A

     JUDGE, HAVING ANYONE TRY TO APPROACH A JURY AND TALK TO A JURY

     ABOUT AN ONGOING CASE.  I'VE NEVER HAD A PROBLEM.

               I DID, ABOUT SIX YEARS AGO, HAVE A PROBLEM WHERE A

     JUROR APPROACHED A PARTY AND STARTED TRYING TO TALK ABOUT THE

     CASE.  AND, OF COURSE, THE LAWYER WAS SAYING, "OH, PLEASE, I

     CAN'T TALK TO YOU."  AND THEY JUST KEPT INSISTING.  "NO, BUT I

     NEED TO TALK TO YOU ABOUT THIS.  AND WHAT ABOUT THIS?"  I HAD

     TO EXCUSE THAT JUROR BECAUSE THAT WAS, OF COURSE, NOT

     APPROPRIATE.  BUT I'VE NEVER HAD AN INAPPROPRIATE CONTACT WITH

     A JURY FROM AN OUTSIDE SOURCE.

               BUT IF THAT WERE TO HAPPEN IN THIS CASE, ALL I NEED

     YOU TO DO IS TELL THE PERSON WHO MAKES THE CONTACT, "I CAN'T

     TALK TO YOU RIGHT NOW.  BUT IF YOU'LL GIVE ME YOUR NAME,

     ADDRESS AND PHONE NUMBER, I'LL GIVE IT TO JUDGE FURGESON AND

     GET HIS PERMISSION."  AND THEN I'LL FIGURE OUT WHAT TO DO.

     AND THEN YOU GIVE THAT INFORMATION TO ME, AND I WILL TALK TO

     THE PERSON AND MAKE SURE THAT THEY DON'T MAKE THAT MISTAKE A

     SECOND TIME.

               THIRD, DO NOT TRY TO DO ANY RESEARCH OR MAKE ANY

     INVESTIGATION ABOUT THE CASE ON YOUR OWN.  THAT GOES BACK TO
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     MY INSTRUCTION ABOUT DON'T GET ON THE NET.  DON'T LOOK UP THE

     PARTIES.  DON'T LOOK UP PATENTS.  I MEAN, YOU'LL GET WHAT YOU

     NEED RIGHT HERE, THANKS TO THESE EXCELLENT LAWYERS.

               AND FINALLY, DO NOT FORM ANY OPINION UNTIL ALL THE

     EVIDENCE IS IN.  KEEP AN OPEN MIND UNTIL YOU START YOUR

     DELIBERATIONS AT THE END OF THE CASE.  JUST REMEMBER, THIS IS

     A VERY IMPORTANT CASE TO THESE PARTIES.  AND ALL THEY WANT

     FROM YOU IS A FAIR HEARING.  THAT'S WHAT -- THEY JUST WANT YOU

     TO GIVE THEM A FAIR HEARING.  AND I THINK THAT'S -- AND I KNOW

     THAT'S WHAT YOU WANT TO DO.  YOU WANT TO GIVE THEM A FAIR

     HEARING.  AND THE BEST WAY TO DO THAT IS KEEP AN OPEN MIND.

     KEEP AN OPEN MIND.

               NOW, I WILL TELL YOU THAT I HAVE TALKED TO LOTS OF

     JURIES OVER THE LAST 40 YEARS, ALMOST 40 YEARS.  AND THEY'VE

     ALL TOLD ME, IT'S KIND OF HARD TO GET INTO THE CASE.  I MEAN,

     THE CASE STARTS UP AND YOU'RE JUST KIND OF GROPING AROUND.

     BUT THEY SAY, YOU KNOW, GIVE A LITTLE TIME.  GIVE AN HOUR, TWO

     HOURS, THREE HOURS INTO THE CASE.  AND ALL AT ONCE THINGS

     START TO, YOU KNOW -- I START TO KIND OF GEAR IN, AND I START

     FIGURING OUT WHAT'S GOING ON.

               YOU MAY HAVE SOME FRUSTRATION.  YOU SAY, "MY GOSH,

     I'M HAVING TROUBLE FIGURING THIS OUT.  THIS LOOKS VERY

     TECHNICAL.  CAN I DO THIS?"  I GUARANTEE YOU, YOU CAN DO IT.

     BE PATIENT WITH YOURSELF IF THINGS AREN'T JUST KIND OF, YOU

     KNOW, EXPLODING IN YOUR MIND IMMEDIATELY.  BE PATIENT WITH
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     YOURSELF.  YOU'LL GET THERE.  I PROMISE YOU, YOU WILL GET

     THERE.

               NOW, IF YOU WANT TO, YOU CAN TAKE NOTES.  AND I'VE

     GOT JURORS WHO LOVE TO TAKE NOTES.  AND I HAVE SOME JURORS WHO

     DON'T TAKE ANY NOTES.  JUST REMEMBER, THESE NOTES ARE FOR YOUR

     OWN PURPOSE -- FOR YOUR OWN PURPOSE.  THEY ARE NOT THE

     OFFICIAL TRANSCRIPT OF THE TRIAL.  THEY'RE NOTES FOR YOUR OWN

     PURPOSE.

               SO IF YOU DO TAKE NOTES, WHEN YOU START

     DELIBERATING, THOSE ARE FOR YOU.  YOU CAN'T SAY, "WELL, I'M

     SORRY.  EXCUSE ME, MR. VANCE.  BUT I'VE GOT NOTES.  YOU DIDN'T

     TAKE NOTES.  SO YOU GOT TO DO WHAT I SAY."  IT DOESN'T WORK

     THAT WAY.

               AND I'M SURE NOBODY WOULD EVER SAY THAT TO YOU, MR.

     VANCE.  BUT AT ANY RATE --

               THE JUROR:  HE JUST DID.

               THE COURT:  BUT AT ANY RATE, JUST REMEMBER, NOTE

     TAKERS DON'T GET, YOU KNOW -- THEY DON'T -- THEY DON'T GET A

     SPECIAL PRIVILEGE HERE.  BUT IF YOU WANT TO TAKE NOTES FOR

     YOURSELF, THAT'S FINE.  THAT'S FINE.

               NOW, AFTER I GIVE YOU SOME SPECIFIC INSTRUCTIONS,

     THIS TRIAL WILL BEGIN.  WHEN THE TRIAL DOES BEGIN, EACH SIDE

     WILL MAKE AN OPENING STATEMENT.  AND THAT WILL HAPPEN AT 1:30

     TOMORROW AFTERNOON.  AN OPENING STATEMENT IS NEITHER EVIDENCE,

     NOR ARGUMENT.  IT IS AN OUTLINE OF WHAT THE PARTY INTENDS TO
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     PROVE, OFFERED TO HELP YOU FOLLOW THE EVIDENCE.

               NEXT, THE PLAINTIFFS WILL PRESENT THEIR WITNESSES,

     AND THE DEFENDANTS MAY CROSS-EXAMINE THEM.  THEN THE

     DEFENDANTS WILL PRESENT THEIR WITNESSES, AND THE PLAINTIFFS

     MAY CROSS-EXAMINE THEM.

               AFTER THAT, THE ATTORNEYS WILL MAKE THEIR CLOSING

     ARGUMENTS TO SUMMARIZE AND INTERPRET THE EVIDENCE FOR YOU.

     AND I WILL GIVE YOU INSTRUCTIONS ON THE LAW.  I WILL ACTUALLY

     GIVE YOU THOSE INSTRUCTIONS BEFORE THE LAWYERS MAKE THEIR

     EVIDENCE.  THE LAST THING THAT YOU WILL HEAR WILL BE THE

     LAWYERS' ARGUMENTS.

               THIS CASE INVOLVES PRODUCTS AND THERAPIES THAT ARE

     USED TO TREAT WOUNDS THAT CANNOT BE CLOSED WITH STITCHES OR

     STAPLES.  GENERALLY SPEAKING, THE PRODUCTS AND THERAPIES

     INVOLVED IN THIS CASE USE WHAT IS CALLED NEGATIVE PRESSURE

     WOUND THERAPY.  IN NEGATIVE PRESSURE WOUND THERAPY, THE SKIN

     AROUND A WOUND IS SEALED WITH A COVERING THAT HAS A CONNECTER

     TO A SUCTION PORT.  THE SUCTION PORT IS ATTACHED TO A VACUUM

     PUMP TO APPLY NEGATIVE PRESSURE TO THE WOUND.  DURING THE

     TRIAL, THE PARTIES WILL OFFER TESTIMONY TO FAMILIARIZE YOU

     WITH THIS TECHNOLOGY.

               NOW, HERE ARE THE PARTIES.  KCI AND WAKE FOREST.

     THE PARTIES THAT BRING A LAWSUIT ARE CALLED PLAINTIFFS.  IN

     THIS LAWSUIT THE PLAINTIFFS ARE WAKE FOREST UNIVERSITY HEALTH

     SCIENCES, KINETIC CONCEPTS, INC., KCI LICENSING, INC. AND KCI
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     USA, INC.  THROUGHOUT THE TRIAL THEY WILL BE REFERRED TO AS

     WAKE FOREST AND KCI OR PLAINTIFFS.

               WAKE FOREST UNIVERSITY HEALTH SCIENCES OPERATES THE

     WAKE FOREST UNIVERSITY MEDICAL SCHOOL IN WINSTON-SALEM,

     NORTH CAROLINA.  KCI IS A COMPANY THAT SELLS MEDICAL PRODUCTS

     AND SERVICES, INCLUDING THE VACUUM ASSISTED CLOSURE SYSTEM OR

     THE VAC SYSTEM.  THE VAC SYSTEM IS USED IN NEGATIVE PRESSURE

     WOUND THERAPY.

               BLUESKY.  THE PARTIES AGAINST WHOM A SUIT IS BROUGHT

     ARE CALLED DEFENDANTS.  IN THIS SUIT ONE OF THE DEFENDANTS IS

     BLUESKY MEDICAL CORPORATION, OR BLUESKY FOR SHORT.

               BLUESKY MARKETS AND SELLS A PRODUCT CALLED THE

     VERSATILE ONE SYSTEM.  THE VERSATILE ONE SYSTEM WILL BE THE

     SUBJECT OF MUCH OF THE TESTIMONY YOU WILL HEAR IN THIS CASE.

     THE VERSATILE ONE SYSTEM IS A WOUND TREATMENT SYSTEM THAT

     INCLUDES A SUCTION PUMP KNOWN AS THE VERSATILE ONE PUMP, A

     WOUND DRESSING, AND A TUBE THAT CONNECTS THE PUMP TO THE

     DRESSING.  BLUESKY OFFERS SEVERAL DIFFERENT WOUND DRESSING

     KITS, EACH OF WHICH CONTAINS DIFFERENT COMPONENTS SUCH AS

     DIFFERENT KINDS OF GAUZE, WOUND COVERS, ADHESIVES OR TYPES OF

     TUBING.

               RICHARD WESTON.  ANOTHER DEFENDANT IN THIS CASE IS

     RICHARD WESTON.  MR. WESTON IS PRESIDENT OF BLUESKY.

               MEDELA AG AND MEDELA, INC.  THE LAST TWO DEFENDANTS

     IN THIS SUIT ARE MEDELA AG AND MEDELA, INC.  MEDELA AG IS A
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     SWISS COMPANY THAT MANUFACTURES A VARIETY OF BREAST PUMP AND

     MATERNITY PRODUCTS, AS WELL AS MEDICAL SUCTION DEVICES OR

     PUMPS.  MEDELA AG SELLS THE SUCTION PUMPS IT MANUFACTURES TO

     MEDELA, INC., A SISTER COMPANY BASED IN THE UNITED STATES.

     ONE OF THE PUMPS MEDELA AG SELLS TO MEDELA, INC. IS CALLED THE

     VARIO PUMP.  MEDELA, INC. IN TURN RESELLS THE VARIO PUMPS TO

     BLUESKY.  BLUESKY MODIFIES THE VARIO PUMP AND RELABELS IT AS

     THE VERSATILE ONE PUMP.  BLUESKY USES THE VARIO PUMP IN ITS

     OWN PRODUCTS BY AT LEAST RELABELING IT AS THE VERSATILE ONE

     PUMP AND COMBINING IT WITH ITS OWN WOUND DRESSING KIT FOR SALE

     BY BLUESKY AS THE VERSATILE ONE SYSTEM.

               PART OF THIS CASE INVOLVES TWO PATENTS, BOTH OF

     WHICH RELATE TO MEDICAL PRODUCTS AND TREATMENT METHODS USED

     WITH WOUNDS.  THE FIRST PATENT IS U.S. PATENT NUMBER

     5,645,081, CALLED THE '081 PATENT.  IT GENERALLY COVERS

     DEVICES USED TO APPLY NEGATIVE PRESSURE TO A WOUND.

               THE SECOND PATENT IS U.S. PATENT NUMBER 5,636,643,

     CALLED THE '643 PATENT.  IT GENERALLY COVERS METHODS FOR

     NEGATIVE PRESSURE WOUND TREATMENT AS WELL AS CERTAIN DEVICES

     USED FOR THESE TREATMENTS.

               WAKE FOREST OWNS THE PATENTS IN THIS CASE.  AND KCI

     HAS A LICENSE FOR EACH OF THEM.  KCI AND WAKE FOREST CLAIM

     THAT THE VERSATILE ONE SYSTEM INFRINGES CERTAIN CLAIMS OF

     THOSE PATENTS.

               A VALID UNITED STATES PATENT GIVES ITS OWNER THE

                                                                   245

     RIGHT TO EXCLUDE OTHERS FROM MAKING, USING, OFFERING TO SALE

     OR SELLING THE PATENTED INVENTION WITHIN THE UNITED STATES OR

     IMPORTING IT INTO THE UNITED STATES.  DURING THE TRIAL THE

     PARTIES MAY OFFER TESTIMONY TO FAMILIARIZE YOU WITH HOW ONE

     OBTAINS A PATENT FROM THE UNITED STATES PATENT AND TRADEMARK

     OFFICE, SOMETIMES CALLED THE PTO.  I WILL BRIEFLY DESCRIBE

     SOME OF THE TERMS FOR YOU SO THAT YOU HAVE SOME BACKGROUND IN

     PATENT TERMINOLOGY.

               THE PATENT AND TRADEMARK OFFICE, THE PTO, IS IN THE

     WASHINGTON, D.C. AREA, AND IS AN AGENCY OF THE FEDERAL

     GOVERNMENT.  IT HAS MORE THAN 3,000 TECHNICALLY EDUCATED

     EXAMINERS WHO EXAMINE APPLICATIONS FOR PATENTS.

               THE APPLICATION IS THE INITIAL SET OF PAPERS FILED

     WITH THE PTO BY THE APPLICANT.  IN ADDITION TO SOME OTHER

     PAPERS, SUCH AS THE INVENTOR'S OATH, THE APPLICATION INCLUDES

     A SPECIFICATION, WHICH MUST HAVE A WRITTEN DESCRIPTION OF THE

     INVENTION, TELLING WHAT THE INVENTION IS, HOW IT WORKS, AND

     HOW TO MAKE AND USE IT, SO AS TO ENABLE OTHERS SKILLED IN THE

     ART TO DO SO, AND WHAT THE INVENTOR BELIEVED AT THE TIME OF

     THE FILING TO BE THE BEST WAY OF MAKING HIS OR HER INVENTION.

               THE SPECIFICATION CONCLUDES WITH ONE OR MORE

     NUMBERED SENTENCES.  THESE ARE THE CLAIMS.  THE PURPOSE OF THE

     CLAIMS IS TO PARTICULARLY POINT OUT WHAT THE APPLICANT REGARDS

     AS THE INVENTION.  WHEN THE PATENT IS EVENTUALLY ISSUED BY THE

     PTO, THE CLAIMS DEFINE THE SCOPE OF THE PATENT OWNER'S
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     EXCLUSIVE RIGHTS DURING THE LIFE OF THE PATENT.  IT IS MY JOB

     TO DECIDE THE MEANING OF THE PATENT CLAIMS.  BEFORE YOU DECIDE

     ANY QUESTIONS CONCERNING PATENT INFRINGEMENT OR VALIDITY, I

     WILL TELL YOU THE MEANING OF THE CLAIMS OF THE '081 AND '643

     PATENTS.  AFTER THE APPLICANT FILES THE APPLICATION, A PTO

     EXAMINER REVIEWS OR EXAMINES THE PATENT APPLICATION TO

     DETERMINE WHETHER THE CLAIMS ARE PATENTABLE AND WHETHER THE

     SPECIFICATION ADEQUATELY DESCRIBES THE INVENTION CLAIMED.

               IN EXAMINING A PATENT APPLICATION, THE PATENT

     EXAMINER MAKES A SEARCH OF THE PTO RECORDS FOR PRIOR ART TO

     THE PATENT APPLICATION CLAIMS.  THE PATENT EXAMINER CONSIDERS,

     AMONG OTHER THINGS, WHETHER EACH CLAIM DEFINES AN INVENTION

     THAT IS NEW, USEFUL AND NOT OBVIOUS IN VIEW OF THIS PRIOR ART.

     THE PRIOR ART IS DEFINED BY STATUTE.  AND WHEN THE PARTIES ARE

     DONE PRESENTING EVIDENCE, I WILL GIVE YOU SOME SPECIFIC

     INSTRUCTIONS AS TO WHAT CONSTITUTES PRIOR ART IN THIS CASE.

               BUT GENERALLY, IT IS TECHNICAL INFORMATION AND

     KNOWLEDGE THAT WAS KNOWN TO THE PUBLIC EITHER BEFORE THE

     INVENTION BY THE APPLICANT OR MORE THAN A YEAR BEFORE THE

     FILING DATE OF THE PATENT APPLICATION.

               NOW, YOU'RE GOING TO HEAR A LOT MORE ABOUT THIS.

     AND YOU WILL BE ABLE TO TAKE THIS BACK, AS I'VE SAID, AND READ

     IT.  IF YOU'RE SAYING, "WELL, GOSH, I DON'T KNOW IF I DIGESTED

     ALL OF THAT JUST IN ONE SETTING," WELL, YOU GET A LOT OF

     SETTINGS TO DIGEST IT.  SO NOT TO WORRY.
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               FOLLOWING THE PRIOR ART SEARCH AND EXAMINATION OF

     THE APPLICATION, THE PATENT EXAMINER ADVISES THE APPLICANT IN

     WRITING WHAT THE PATENT EXAMINER HAS FOUND AND WHETHER HE HAS

     ALLOWED ANY CLAIM.  THIS WRITING FROM THE PATENT EXAMINER IS

     CALLED AN OFFICE ACTION.  MORE OFTEN THAN NOT, THE INITIAL

     OFFICE ACTION BY THE PATENT EXAMINER REJECTS THE CLAIMS.  THE

     APPLICATION THEN RESPONDS TO THE OFFICE ACTION, AND SOMETIMES

     CHANGES THE CLAIMS OR SUBMITS NEW CLAIMS.  THIS PROCESS MAY GO

     BACK AND FORTH BETWEEN THE PATENT EXAMINER AND THE APPLICANT

     FOR SEVERAL MONTHS OR EVEN YEARS, UNTIL THE PATENT EXAMINER IS

     SATISFIED THAT THE APPLICATION AND CLAIMS ARE PATENTABLE.

               THE COLLECTION OF PAPERS GENERATED BY THE PATENT

     EXAMINER AND THE APPLICANT DURING THE TIME OF CORRESPONDING

     BACK AND FORTH IS CALLED THE PROSECUTION HISTORY.  THIS

     HISTORY OF WRITTEN CORRESPONDENCE IS CONTAINED IN A FILE IN

     THE PTO.  AND CONSEQUENTLY, SOME PEOPLE CALL THIS PROSECUTION

     HISTORY THE FILE HISTORY OR THE FILE WRAPPER.

               NOW, AS I SAID EARLIER, THE PATENT INCLUDES TWO

     BASIC PARTS, SPECIFICATION AND PATENT CLAIMS.  THE

     SPECIFICATION INCLUDES A WRITTEN DESCRIPTION AND DRAWINGS OF

     THE INVENTION.

               NOW, I'VE ASKED MR. MACON'S COLLEAGUES OVER THERE TO

     GO THROUGH, BY WAY OF EXAMPLE -- WHEN WE TALK ABOUT THESE

     PATENTS, TO GIVE YOU AN EXAMPLE OF WHAT WE'RE TALKING ABOUT

     WHEN WE TALK ABOUT THE SPECIFICATION, THE DRAWINGS AND SO
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     FORTH.

               SO MR. ALONZO IS GOING TO TURN THE LIGHTS DOWN JUST

     A LITTLE BIT.

               YOU'VE BEEN PROVIDED WITH COPIES.  YOU HAVE NOT YET,

     BUT YOU WILL BE PROVIDED WITH COPIES OF THE PATENTS-IN-SUIT.

     AND SO RIGHT NOW I'M GOING TO REFER TO THE '643 PATENT, AS I

     IDENTIFY ITS DIFFERENT SECTIONS, SO THAT YOU GET AN IDEA, WHEN

     PEOPLE ARE TALKING ABOUT THESE VARIOUS TERMS, EXACTLY WHAT

     THEY ARE.

               THIS IS THE COVER PAGE OF THE '643 PATENT.  IT

     PROVIDES IDENTIFYING INFORMATION, INCLUDING THE DATE THE

     PATENT ISSUED.  THERE YOU HAVE THE DATE THE PATENT ISSUED.

     AND THE PATENT NUMBER ALONG THE TOP.  AND AGAIN, AT THE TOP IS

     THE DATE THE PATENT ISSUED AND THE PATENT NUMBER.  AND YOU CAN

     SEE THIS IS THE '643 PATENT.

               AS WELL AS THE INVENTOR'S NAMES.  AND RIGHT THERE

     THEY ARE.  THOSE ARE THE TWO INVENTORS.  THE FILING DATE.  AS

     YOU CAN SEE, THERE'S THE FILING DATE.  THE ASSIGNEE.  THAT IS

     WAKE FOREST.  AND A LIST OF THE PRIOR ART PUBLICATIONS

     CONSIDERED IN THE PATENT OFFICE WHEN THE PATENT WAS APPLIED

     FOR.  AND THERE THAT IS, ON THE FRONT PAGE.

               NOW, THE SPECIFICATION OF THE '643 PATENT BEGINS

     WITH AN ABSTRACT FOUND ON THE COVER PAGE.  AND THERE'S THE

     ABSTRACT, WHICH TELLS YOU WHAT IS THE SUBJECT OF THE PATENT.

     THE ABSTRACT IS A BRIEF STATEMENT ABOUT THE SUBJECT MATTER OF
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     THE INVENTION.

               NEXT ARE THE DRAWINGS.  AND THOSE DRAWINGS APPEAR AS

     FIGURES 1 TO 11 ON THE NEXT SEVERAL PAGES.  SO WE'LL GO

     THROUGH THOSE.  AND THERE, WE'VE GONE THROUGH THE 11 FIGURES.

     THE DRAWINGS DEPICT VARIOUS ASPECTS OR FEATURES OF THE

     INVENTION.  THEY ARE DESCRIBED IN WORDS LATER IN THE PATENT

     SPECIFICATION.  THE WRITTEN DESCRIPTION OF THE INVENTION

     APPEARS NEXT.  AND HERE IS THE WRITTEN DESCRIPTION OF THE

     INVENTION, AS YOU CAN SEE THERE.

               IN THIS PORTION OF THE PATENT, EACH PAGE IS DIVIDED

     INTO TWO COLUMNS -- AND YOU'LL SEE THE TWO COLUMNS THERE --

     WHICH ARE NUMBERED AT THE TOP OF THE PAGE.  AND YOU SEE 1 AND

     2.  THE LINES ON EACH PAGE ARE ALSO NUMBERED.  AS YOU GO DOWN,

     YOU SEE THE LINES THERE IN THE MIDDLE OF THOSE TWO COLUMNS.

     THE WRITTEN DESCRIPTION OF THE '643 PATENT BEGINS AT COLUMN 1,

     LINE 1.  AND IF WE CAN JUST BRACKET THAT.  THERE YOU GO.  SO

     THERE IS YOUR WRITTEN DESCRIPTION.

               I'M SORRY?

               THE JUROR:  I'M SORRY.

               THE COURT:  OH, NO PROBLEM.  NO PROBLEM.  DIDN'T

     KNOW IF THERE WAS A QUESTION.

               OKAY.  AND CONTINUES TO LINE 21 -- TO COLUMN 21,

     LINE 50.  COLUMN 21, LINE 50.  AND YOU'LL JUST HAVE TO GO

     DOWN.  IT INCLUDES A BACKGROUND SECTION, A SUMMARY OF THE

     INVENTION, AND A DETAILED DESCRIPTION OF THE INVENTION,
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     INCLUDING SOME SPECIFIC EXAMPLES.

               THE SPECIFICATION ENDS WITH ONE OR MORE NUMBERED

     PARAGRAPHS.  THESE ARE CALLED THE CLAIMS.  THE CLAIMS MAY BE

     DIVIDED INTO A NUMBER OF PARTS OR STEPS REFERRED TO AS CLAIM

     LIMITATIONS.  AND THERE YOU CAN -- YOU CAN SEE A BLOW-UP OF

     THAT.  THE CLAIMS -- AS I SAY, THE CLAIMS MAY BE DIVIDED INTO

     A NUMBER OF PARTS OR STEPS, REFERRED TO AS THE CLAIMS

     LIMITATIONS.  IN THE '643 PATENT, THE CLAIMS BEGIN AT COLUMN

     21, LINE 51 AND CONTINUE TO THE END OF THE PATENT AT COLUMN

     26, LINE 27.

               THANK YOU SO MUCH FOR YOUR HELP.  I THINK WE MAY

     NEED YOUR HELP IN JUST A FEW MINUTES.  BUT AT LEAST THAT GIVES

     US A GOOD START.

               NOW, LET'S TALK ABOUT INDEPENDENT AND DEPENDENT

     CLAIMS.  PATENT CLAIMS MAY EXIST IN TWO FORMS, REFERRED TO AS

     INDEPENDENT CLAIMS AND DEPENDENT CLAIMS.  AN INDEPENDENT CLAIM

     DOES NOT REFER TO ANY OTHER CLAIM OF THE PATENT.  CLAIM 1 OF

     THE '643 PATENT, FOR EXAMPLE, IS AN INDEPENDENT CLAIM.

               A DEPENDENT CLAIM REFERS TO AT LEAST ONE OTHER CLAIM

     IN THE PATENT.  A DEPENDENT CLAIM INCLUDES EACH LIMITATION OF

     THE OTHER CLAIM OR CLAIMS TO WHICH IT REFERS, AS WELL AS THE

     ADDITIONAL LIMITATION RECITED IN THE DIFFERENT CLAIM ITSELF.

               NOW, I DON'T KNOW IF YOU CAN HELP ME WITH THIS.

     BUT, FOR EXAMPLE, CLAIM 2 OF THE '643 PATENT IS AN INDEPENDENT

     CLAIM.  I DON'T KNOW IF YOU CAN HIGHLIGHT THAT.  OKAY.
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               TO DETERMINE WHAT DEPENDENT CLAIM 2 COVERS, THE

     WORDS OF THAT CLAIM AND THE WORDS OF CLAIM 1 MUST BE READ

     TOGETHER.  AND I THINK THAT'S GOT IT.  THANK YOU SO MUCH.

     THAT WAS REALLY GOOD WORK, AND I APPRECIATE THE HELP.

               OKAY.  LET'S TALK ABOUT THE CLAIMS AT ISSUE.  IN

     THIS CASE WAKE FOREST AND KCI CONTEND THAT BLUESKY AND WESTON

     INFRINGED CLAIMS 1 THROUGH 3, 6 THROUGH 8, 11 THROUGH 14, 16,

     26 THROUGH 29, AND 32, OF THE '643 PATENT.  AND CLAIMS 1, 3,

     5, 8, 9, 11 THROUGH 13, 27, 33, 36, 37, 54, 56, 58, 61, 62 AND

     64 THROUGH 66 OF THE '081 PATENT.  AND THESE ARE JUST SET

     FORTH IN THE COLUMN AT THE END -- BOTTOM OF PAGE 13.  NOW

     LET'S GO TO PAGE 14.

               WAKE FOREST AND KCI CONTEND THAT THESE CLAIMS OF THE

     PATENTS-IN-SUIT ARE INFRINGED.  SOMETIMES I MAY REFER TO THESE

     CLAIMS AS THE CLAIMS AT ISSUE.  THE DEFENDANTS CONTEND THAT

     THE CLAIMS AT ISSUE ARE NOT INFRINGED AND THAT THEY ARE

     INVALID AND UNENFORCEABLE.

               UNDER U.S. PATENT LAW SOMEONE IS SAID TO INFRINGE A

     PATENT WHEN, WITHOUT PERMISSION FROM THE PATENT OWNER, IT

     MAKES, USES OR SELLS THE PATENTED INVENTION, AS DEFINED BY THE

     CLAIMS, WITHIN THE UNITED STATES, DURING THE TERM OF THE

     PATENT.  A PATENT OWNER THAT BELIEVES SOMEONE IS INFRINGING

     UPON HER PATENT MAY BRING A LAWSUIT TO STOP THE INFRINGING

     ACTS AND RECOVER DAMAGES.

               A PATENT CLAIM IS ONLY INFRINGED IF THE ACCUSED
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     DEVICE OR METHOD INCLUDES EACH AND EVERY ELEMENT OR STEP IN

     THAT PATENT CLAIM.  AGAIN, THE PATENT OWNER HAS THE BURDEN TO

     PROVE INFRINGEMENT OF THE PATENT BY A PREPONDERANCE OF THE

     EVIDENCE.  TO DETERMINE INFRINGEMENT, YOU MUST COMPARE THE

     ACCUSED DEVICE OR METHOD WITH EACH CLAIM THAT KCI AND WAKE

     FOREST ASSERT IS INFRINGED.  IT WILL BE MY JOB TO TELL YOU

     WHAT THE PATENT CLAIMS MEAN.  I WILL INSTRUCT YOU ABOUT WHAT

     THE PATENT CLAIMS MEAN AT THE END OF THE CASE, AND YOU MUST

     FOLLOW MY INSTRUCTIONS IN YOUR DELIBERATIONS.

               I WILL FIRST DESCRIBE TO YOU THE CONTENTIONS OF THE

     PLAINTIFFS, WAKE FOREST AND KCI.  AS I TOLD YOU, WAKE FOREST

     AND KCI CONTEND THAT BLUESKY AND WESTON INFRINGED CERTAIN

     CLAIMS OF THE PATENTS-IN-SUIT BY THEIR MANUFACTURE, USE, SELL

     AND OFFER FOR SELL OF THE BLUESKY VERSATILE ONE PRODUCT AND

     THEIR USE OF THE PATENTED WOUND TREATMENT METHOD.  THIS IS

     CALLED DIRECT INFRINGEMENT.  TO PROVE DIRECT INFRINGEMENT,

     WAKE FOREST AND KCI MUST PROVE THAT IT IS MORE PROBABLE THAN

     NOT THAT BLUESKY'S PRODUCT OR METHOD CONTAINS EACH AND EVERY

     LIMITATION OF ONE OR MORE OF THE PATENT CLAIMS.

               SOMEONE CAN DIRECTLY INFRINGE A PATENT WITHOUT

     KNOWING THAT WHAT THEY ARE DOING IS AN INFRINGEMENT OF THE

     PATENT.  THEY ALSO MAY INFRINGE EVEN THOUGH THEY BELIEVE IN

     GOOD FAITH THAT WHAT THEY ARE DOING IS NOT AN INFRINGEMENT OF

     ANY PATENT.

               WAKE FOREST AND KCI ALSO CONTEND THAT THE DEFENDANTS

                                                                   253

     INDIRECTLY INFRINGE THE PATENTS-IN-SUIT BY CONTRIBUTING TO OR

     ENCOURAGING OTHERS TO DIRECTLY INFRINGE.  THERE ARE TWO TYPES

     OF INDIRECT INFRINGEMENT -- CONTRIBUTORY INFRINGEMENT AND

     INDUCING INFRINGEMENT.

               TO PROVE CONTRIBUTORY INFRINGEMENT, WAKE FOREST AND

     KCI MUST PROVE THAT IT IS MORE PROBABLE THAN NOT THAT A

     DEFENDANT SOLD OR SUPPLIED TO ANOTHER PERSON A COMPONENT OR

     PART THAT IS A MATERIAL PART OF THE PATENTED INVENTION AND IS

     NOT SUITABLE FOR OTHER USES.  WAKE FOREST AND KCI MUST ALSO

     PROVE THAT THE OTHER PERSON INFRINGED THE PATENT CLAIMS AND

     THAT THE DEFENDANT KNEW THAT THE COMPONENT OR PART WAS

     ESPECIALLY MADE FOR USE IN AN INFRINGING MANNER.

               TO PROVE THAT A DEFENDANT INDUCED SOMEONE ELSE TO

     INFRINGE THE PATENT CLAIMS, WAKE FOREST AND KCI MUST PROVE

     THAT IT IS MORE PROBABLE THAN NOT THAT THE DEFENDANT

     ENCOURAGED OR INSTRUCTED ANOTHER PERSON TO USE A PRODUCT OR

     PERFORM A METHOD IN A MANNER THAT INFRINGES, AND THAT THE

     DEFENDANT KNEW THAT THE ENCOURAGEMENT OR INSTRUCTIONS WOULD

     LIKELY RESULT IN THE OTHER PERSON DOING WHAT -- THAT WHICH YOU

     WOULD HAVE FOUND TO BE AN INFRINGEMENT.

               WAKE FOREST AND KCI CONTEND THAT MEDELA, INC. AND

     MEDELA AG INDUCED BLUESKY AND WESTON TO INFRINGE THE CLAIMS AT

     ISSUE IN THE PATENTS-IN-SUIT.  WAKE FOREST AND KCI ALSO

     CONTEND THAT BLUESKY AND WESTON INDUCED OTHERS INCLUDING THEIR

     CUSTOMERS TO INFRINGE THE CLAIMS AT ISSUE AND THE
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     PATENTS-IN-SUIT AND CONTRIBUTED TO THAT INFRINGEMENT BY

     MARKETING THE BLUESKY VERSATILE ONE SYSTEM FOR THE PURPOSE OF

     PRACTICING THE PATENT WOUND TREATMENT METHOD CLAIMED IN THE

     PATENTS-IN-SUIT.

               WAKE FOREST AND KCI CLAIM THAT THEY HAVE SUFFERED

     DAMAGES AS A RESULT OF DEFENDANT'S INFRINGEMENT IN THE FORM OF

     LOST PROFITS THAT WAKE FOREST AND KCI WOULD HAVE MADE IF

     DEFENDANTS HAD NOT INFRINGED, AND/OR A REASONABLE ROYALTY ON

     EACH OF THE BLUESKY SALES OF AN INFRINGING PRODUCT.  I WILL

     EXPLAIN TO YOU AT THE END OF THE CASE HOW LOST PROFITS ARE

     CALCULATED AND HOW A REASONABLE ROYALTY IS DETERMINED.  WAKE

     FOREST AND KCI MUST PROVE BY THE MORE PROBABLE THAN NOT

     STANDARD THE DAMAGES THEY HAVE SUFFERED AS A RESULT OF

     DEFENDANT'S INFRINGEMENT.

               WAKE FOREST AND KCI CLAIM THAT DEFENDANTS HAVE

     KNOWINGLY AND WILLFULLY INFRINGED THE PATENT CLAIMS.  TO PROVE

     WILLFUL INFRINGEMENT AS TO A DEFENDANT, WAKE FOREST AND KCI

     MUST PROVE THAT THE DEFENDANT KNEW OF THE PATENTS AND THAT THE

     DEFENDANT DID NOT HAVE A REASONABLE BELIEF EITHER THAT THE

     PATENTS WERE INVALID OR ENFORCEABLE OR THAT THEY DID NOT

     INFRINGE THE PATENT.

               WAKE FOREST AND KCI'S WILLFUL INFRINGEMENT CLAIM

     REQUIRES A HIGHER BURDEN OF PROOF -- THE HIGHLY PROBABLE

     STANDARD -- THAN WAKE FOREST AND KCI'S OTHER CLAIMS, WHICH

     REQUIRE PROOF BY THE MORE PROBABLE THAN NOT STANDARD.  I WILL
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     EXPLAIN IN MORE DETAIL AT THE END OF THE CASE HOW YOU ARE TO

     DECIDE WILLFUL INFRINGEMENT.

               BLUESKY AND RICHARD WESTON CONTEND THAT THEY DID NOT

     INFRINGE OR INDUCE INFRINGEMENT OF THESE PATENTS BECAUSE THE

     VERSATILE ONE IS A COPY OF WOUND CARE SYSTEMS THAT WERE

     PUBLICLY AVAILABLE BEFORE WAKE FOREST FILED ITS PATENT

     APPLICATIONS.  BLUESKY AND RICHARD WESTON ASSERT THAT THE

     PATENT CLAIMS ARE INVALID IN VIEW OF PUBLICLY AVAILABLE WOUND

     CARE SYSTEMS, AND THAT THE PATENTS IN THIS CASE ARE

     UNENFORCEABLE.

               MEDELA AG AND MEDELA, INC. CONTEND THAT THEY HAVE

     NOT INDUCED OR ENCOURAGED BLUESKY OR RICHARD WESTON TO

     INFRINGE ANY OF PLAINTIFF'S PATENTS.  MEDELA AG MAKES A

     STANDARD SUCTION PUMP WHICH IT THEN SELLS TO MEDELA, INC.

     MEDELA AG DOES NOT SELL ANY PUMPS DIRECTLY TO BLUESKY.

     MEDELA, INC. PROVIDES ITS STANDARD SUCTION PUMPS TO A NUMBER

     OF COMPANIES, INCLUDING BLUESKY, FOR USE BY THOSE COMPANIES AS

     THEY SEE FIT IN THEIR SEPARATE BUSINESSES.

               MEDELA AG AND MEDELA, INC. ALSO CONTEND THAT THEY

     HAVE NOT INFRINGED PLAINTIFF'S PATENTS IN ANY WAY; THAT THE

     ASSERTED PATENT CLAIMS ARE INVALID OVER THE PRIOR ART, AMONG

     OTHER REASONS; AND THAT THE ASSERTED PATENTS ARE UNENFORCEABLE

     BY ANY COURT DUE TO THE CONDUCT OF WAKE FOREST, ITS LAWYERS

     AND KCI IN OBTAINING AND ENFORCING THESE PATENTS.

               BLUESKY, MR. WESTON, MEDELA AG AND MEDELA, INC.
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     CONTEND THAT THE PATENT CLAIMS KCI AND WAKE FOREST HAVE

     ASSERTED IN THIS CASE ARE INVALID.  INVALIDITY IS A DEFENSE TO

     A PATENT INFRINGEMENT.  A PERSON ACCUSED OF INFRINGING A

     PATENT HAS THE RIGHT TO ASSERT THAT THE CLAIMED INVENTION IN A

     PATENT DID NOT MEET THE REQUIREMENTS FOR PATENTABILITY.  AND,

     THEREFORE, THAT THE ISSUED PATENT CLAIM IS INVALID.  ALTHOUGH

     THE PATENT AND TRADEMARK OFFICE GRANTED THE PATENTS IN THIS

     CASE, YOU WILL BE ASKED TO DETERMINE WHETHER OR NOT THE LEGAL

     REQUIREMENTS OF PATENTABILITY WERE MET.  THAT IS, YOU HAVE THE

     JOB OF DECIDING WHETHER OR NOT THE PATENT CLAIMS ARE INVALID.

               I WILL NOW EXPLAIN TO YOU BRIEFLY THE LEGAL

     REQUIREMENTS FOR EACH OF THE GROUNDS ON WHICH BLUESKY, MR.

     WESTON, MEDELA AG AND MEDELA, INC. RELY TO CONTEND THAT

     CERTAIN PATENT CLAIMS IN THIS SUIT ARE INVALID.  I WILL

     PROVIDE MORE DETAILS FOR EACH GROUND IN MY FINAL INSTRUCTIONS.

               THE PATENT LAWS OF THE UNITED STATES REQUIRE THAT AN

     INVENTION MUST BE NEW FOR A PERSON TO BE ENTITLED TO A PATENT.

     BLUESKY, MR. WESTON, MEDELA AG AND MEDELA, INC. CONTEND THAT

     THE INVENTION COVERED BY CERTAIN PATENT CLAIMS IN THIS CASE

     ARE NOT NEW.  AN INVENTION THAT IS NOT NEW IS SAID TO BE

     ANTICIPATED BY THE PRIOR ART.  IN ORDER TO PROVE THAT A CLAIM

     IS ANTICIPATED BY THE PRIOR ART, BLUESKY, MR. WESTON, MEDELA

     AG AND MEDELA, INC. MUST PROVE BY CLEAR AND CONVINCING

     EVIDENCE THAT EACH AND EVERY LIMITATION OF A PATENT CLAIM IS

     PRESENT IN A SINGLE ITEM OF PRIOR ART.
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               BLUESKY, MR. WESTON, MEDELA AG AND MEDELA, INC.

     CONTEND THAT CERTAIN CLAIMS OF THE PATENTS IN THIS CASE ARE

     INVALID AS OBVIOUS.  EVEN IF IT IS NOT ANTICIPATED BY THE

     PRIOR ART, A PATENT CLAIM IS INVALID IF THE CLAIMED INVENTION

     WOULD HAVE BEEN OBVIOUS TO A PERSON WHO HAD AN ORDINARY LEVEL

     OF SKILL IN THE FIELD OF THE INVENTION AT THE TIME THE

     INVENTION WAS MADE.  YOU WILL HEAR MORE ABOUT WHO A "PERSON OF

     SKILL IN THE ART" IS IN TESTIMONY AT THIS TRIAL.  GENERALLY

     SPEAKING, A PERSON OF SKILL IN THE ART IS A PERSON WHO HAS AN

     AVERAGE LEVEL OF EDUCATION AND TRAINING IN THE FIELD OF THE

     INVENTION.  THIS PERSON IS PRESUMED TO KNOW ALL OF THE

     RELEVANT PRIOR ART.

               TO PROVE THAT A CLAIM IS INVALID AS OBVIOUS,

     BLUESKY, MR. WESTON, MEDELA AG AND MEDELA, INC. MUST PROVE

     THAT IT IS HIGHLY PROBABLE THAT THE INVENTION IN THAT CLAIM

     WOULD HAVE BEEN OBVIOUS TO A PERSON OF ORDINARY SKILL IN THE

     ART AT THE TIME THE INVENTION WAS MADE.

               WHEN CONSIDERING THE QUESTION OF WHETHER THE

     INVENTION IS OBVIOUS, YOU WILL BE ASKED TO CONSIDER WHAT I

     REFER TO AS OBJECTIVE INDICATIONS OF NON-OBVIOUSNESS.  ONE

     INDICATION THAT A PATENT CLAIM IS NON-OBVIOUS IS THE

     COMMERCIAL SUCCESS OF A PRODUCT EMBODYING THE CLAIMED

     INVENTION.  THE COMMERCIAL SUCCESS OF SUCH A PRODUCT MAY BE

     RELEVANT TO THE QUESTION OF WHETHER THAT CLAIMED INVENTION IS

     OBVIOUS.  IF, HOWEVER, THE COMMERCIAL SUCCESS OF THE PRODUCT
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     IS NOT DUE TO THE PATENTED FEATURES, BUT INSTEAD DUE TO

     ADVERTISING, PROMOTIONS, SALESMANSHIP OR THE LIKE, OR TO

     FEATURES OF THE PRODUCT OTHER THAN THOSE CLAIMED IN THE

     PATENTS, THEN THE COMMERCIAL SUCCESS OF THE PRODUCT IS

     IRRELEVANT IN DETERMINING WHETHER THE INVENTION IN THE PATENTS

     WOULD HAVE BEEN OBVIOUS.

               BLUESKY, MR. WESTON, MEDELA AG AND MEDELA, INC.

     CONTEND THAT KCI AND WAKE FOREST MAY NOT ENFORCE THE PATENTS

     IN THIS CASE, THE '643 AND THE '081 PATENTS, BECAUSE WAKE

     FOREST ENGAGED IN INEQUITABLE CONDUCT BEFORE THE PATENT AND

     TRADEMARK OFFICE WHEN IT OBTAINED THOSE PATENTS.  APPLICANTS

     HAVE A DUTY TO BE OPEN AND HONEST IN THEIR DEALINGS WITH THE

     PATENT AND TRADEMARK OFFICE.  EXCEPT IN VERY LIMITED

     CIRCUMSTANCES, THIRD PARTIES GENERALLY CANNOT PARTICIPATE IN

     THE PROSECUTION OF PATENT APPLICATIONS.  IF THE APPLICANT TOOK

     ADVANTAGE OF THE ONE-SIDED NATURE OF THE PATENT-APPLICATION

     PROCEDURE BY FAILING TO GIVE THE PATENT AND TRADEMARK OFFICE

     INFORMATION, OR BY GIVING THE OFFICE MISLEADING INFORMATION,

     THE ISSUED PATENT MAY NOT BE ENFORCEABLE.  THIS BEHAVIOR ON

     THE PART OF THE APPLICANT IS CALLED INEQUITABLE CONDUCT.

               TO PROVE THAT INEQUITABLE CONDUCT OCCURRED, BLUESKY,

     MR. WESTON, MEDELA AG AND MEDELA, INC. MUST PROVE BY CLEAR AND

     CONVINCING EVIDENCE THAT THE PATENT APPLICANT, THE PATENT

     APPLICANT'S ATTORNEY OR REPRESENTATIVE, OR OTHER PERSON WHO

     WAS SUBSTANTIALLY INVOLVED IN PREPARING THE APPLICATION,
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     WITHHELD MATERIAL INFORMATION FROM THE PATENT AND TRADEMARK

     OFFICE OR MISREPRESENTED MATERIAL INFORMATION TO THE OFFICE,

     AND DID SO WITH AN INTENT TO DECEIVE THE PATENT AND TRADEMARK

     OFFICE.  I WILL PROVIDE YOU WITH MORE DETAILS ABOUT THE

     INEQUITABLE CONDUCT ALLEGATION AT THE END OF THE CASE.

               NOW, HERE'S A GLOSSARY OF PATENT TERMS THAT YOU CAN

     REFER TO AS WE GO THROUGH THIS TRIAL:

               APPLICATION - THE INITIAL PAPERS FILED BY THE

     APPLICANT IN THE UNITED STATES PATENT AND TRADEMARK OFFICE,

     PTO.

               CLAIMS - THE NUMBERED SENTENCES APPEARING AT THE END

     OF THE PATENT THAT DEFINE THE INVENTION.  THE WORDS OF THE

     CLAIMS DEFINE THE SCOPE OF THE PATENT OWNER'S EXCLUSIVE RIGHTS

     DURING THE LIFE OF THE PATENT.

               FILE WRAPPER WILL REFER TO THE PROSECUTION HISTORY.

               LICENSE - PERMISSION TO USE THE PATENTED INVENTION,

     WHICH MAY BE GRANTED BY A PATENT OWNER OR A PRIOR LICENSEE IN

     EXCHANGE FOR A FEE CALLED A "ROYALTY" OR OTHER CONSIDERATION.

               OFFICE ACTION - COMMUNICATION FROM THE PATENT

     EXAMINER REGARDING THE SPECIFICATION OF THE PATENT APPLICATION

     AND/OR THE CLAIMS PENDING IN THE PATENT APPLICATION.

               PATENT EXAMINERS - PERSONNEL EMPLOYED BY THE PTO WHO

     REVIEW, EXAMINE PATENT APPLICATIONS, EACH IN A SPECIFIC

     TECHNICAL AREA, TO DETERMINE WHETHER THE CLAIMS OF A PATENT

     APPLICATION ARE PATENTABLE OVER THE PRIOR ART BEFORE THE
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     EXAMINER AND WHETHER THE DISCLOSURE ADEQUATELY DESCRIBES THE

     INVENTION.

               PRIOR ART - KNOWLEDGE THAT IS AVAILABLE TO THE

     PUBLIC EITHER PRIOR TO THE INVENTION BY APPLICANT OR MORE THAN

     ONE YEAR PRIOR TO THE FILING DATE OF THE APPLICATION.

               PROSECUTION HISTORY - THE WRITTEN RECORD OF

     PROCEEDINGS BETWEEN THE APPLICANT AND THE PTO, INCLUDING THE

     ORIGINAL PATENT APPLICATION AND LATER COMMUNICATIONS BETWEEN

     THE PTO AND APPLICANT.  THE PROSECUTION HISTORY MAY ALSO BE

     REFERRED TO AS THE FILE WRAPPER OF THE PATENT DURING THE

     COURSE OF THIS TRIAL.

               REFERENCES - ANY ITEM OF PRIOR ART USED TO DETERMINE

     PATENTABILITY.

               SPECIFICATION - THE INFORMATION THAT APPEARS IN THE

     PATENT AND CONCLUDES WITH ONE OR MORE CLAIMS.  THE

     SPECIFICATION INCLUDES THE WRITTEN TEXT, THE CLAIMS AND

     DRAWINGS.  IN THE SPECIFICATION THE INVENTOR SETS FORTH A

     DESCRIPTION TELLING WHAT THE INVENTION IS, HOW IT WORKS AND

     HOW TO MAKE AND USE IT SO AS TO ENABLE OTHERS SKILLED IN THE

     ART TO DO SO, AND WHAT THE INVENTOR BELIEVED AT THE TIME OF

     FILING TO BE THE BEST WAY OF MAKING HIS OR HER INVENTION.

               ORDINARY SKILL IN THE ART - THE LEVEL OF EXPERIENCE,

     EDUCATION AND/OR TRAINING THAT THOSE INDIVIDUALS WHO WORK IN

     THE AREA OF THE INVENTION POSSESS.

               NOW, THAT FINISHES OUR DESCRIPTION OR DISCUSSION
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     ABOUT PATENTS.  AND THIS IS A LOT TO DIGEST.  AND THE MAIN

     REASON I WANTED TO PUT IT IN WRITING IS THAT SO OVER THE

     COURSE OF THIS TRIAL IF YOU HEAR SOMETHING IN THE TESTIMONY

     AND YOU WANT TO CHECK OUT HOW THAT FITS INTO THE PATENT

     PROCEDURES, YOU CAN REFER TO THESE WRITTEN INSTRUCTIONS.  YOU

     MAY BRING THEM INTO THE COURTROOM EVERY DAY IF YOU WANT TO, OR

     YOU MAY LEAVE THEM IN THE JURY ROOM.

               I WOULD SUGGEST THAT, YOU KNOW, WHEN WE FINISH UP

     HERE TODAY, YOU WRITE YOUR NAMES ACROSS THE TOP OF YOUR

     INSTRUCTIONS BECAUSE YOU CAN'T TAKE THEM HOME.  YOU NEED TO

     LEAVE THEM IN THERE.  SO YOU CAN JUST LEAVE THEM AT YOUR DESK

     AND PUT YOUR NAME ON THEM.

               NOW, THERE ARE ADDITIONAL CLAIMS IN THIS CASE THAT

     HAVE BEEN BROUGHT BY KCI AND WAKE FOREST.  AND SO FOR THE NEXT

     FOUR OR FIVE PAGES WE'RE GOING TO DISCUSS THOSE ADDITIONAL

     CLAIMS.

               KCI AND WAKE FOREST ALSO HAVE ASSERTED SOME OTHER

     CLAIMS IN ADDITION TO PATENT INFRINGEMENT.  THESE INCLUDE

     FALSE ADVERTISING, UNFAIR COMPETITION UNDER THE FEDERAL LAW

     AND TEXAS LAW, AND CIVIL CONSPIRACY.  BLUESKY AND RICHARD

     WESTON CONTEND THAT THEY HAVE NOT FALSELY ADVERTISED.  THEY

     ALSO CONTEND THAT THEY HAVE NOT UNFAIRLY COMPETED WITH OR

     CONSPIRED WITH EITHER MEDELA, INC. OR MEDELA AG AGAINST KCI.

     MEDELA AG AND MEDELA, INC. ALSO CONTEND THAT THEY HAVE NOT

     ENGAGED OR PARTICIPATED IN ANY WAY IN ANY OF THE ALLEGED ACTS
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     OF FALSE ADVERTISING OR UNFAIR COMPETITION, AND THAT NEITHER

     OF THEM HAS CONSPIRED WITH BLUESKY OR RICHARD WESTON TO

     FALSELY ADVERTISE OR UNFAIRLY COMPETE.  I'M NOW GOING TO GIVE

     YOU SOME BACKGROUND INFORMATION ON THESE CLAIMS.

               WAKE FOREST AND KCI CLAIM THAT DEFENDANTS ENGAGED IN

     FALSE ADVERTISING IN CONNECTION WITH THE MARKETING AND SELL OF

     BLUESKY'S PRODUCTS.  TO SUCCEED ON THIS CLAIM, WAKE FOREST AND

     KCI HAVE THE BURDEN OF PROVING EACH OF THE FOLLOWING ELEMENTS

     BY A PREPONDERANCE OF THE EVIDENCE:

               1.  DEFENDANTS MADE A FALSE OR MISLEADING STATEMENT

     OF FACT ABOUT THE VAC OR THE VERSATILE ONE OR BOTH IN A

     COMMERCIAL ADVERTISEMENT OR PROMOTION;

               2.  THE FALSE OR MISLEADING STATEMENT OF FACT

     DECEIVED OR HAD THE CAPACITY TO DECEIVE A SUBSTANTIAL SEGMENT

     OF POTENTIAL CUSTOMERS;

               3.  THE DECEPTION WAS MATERIAL IN THAT IT TENDED TO

     INFLUENCE PURCHASING DECISIONS; AND

               4.  WAKE FOREST AND KCI WERE OR ARE LIKELY TO BE

     DAMAGED BY THE FALSE ADVERTISING.

               THE DEFENDANTS DENY THESE CONTENTIONS.  THEY SAY

     THAT WE DID NOT PARTICIPATE IN FALSE ADVERTISING.  OF COURSE,

     THAT WILL BE SOMETHING FOR YOU TO EVENTUALLY DECIDE.  BUT I

     WILL EXPLAIN IN MORE DETAIL AT THE END OF THE CASE HOW YOU

     DECIDE THE ISSUE OF FALSE ADVERTISING.

               WAKE FOREST AND KCI ALSO CLAIM THAT DEFENDANTS
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     COMMITTED UNFAIR -- COMMITTED FEDERAL UNFAIR COMPETITION.  TO

     SUCCEED ON THIS CLAIM, WAKE FOREST AND KCI HAVE THE BURDEN OF

     PROVING EACH OF THE FOLLOWING ELEMENTS BY A PREPONDERANCE OF

     THE EVIDENCE:

               1.  DEFENDANTS MADE A COMMERCIAL USE OF A FALSE OR

     MISLEADING DESIGNATION OF ORIGIN OR DESCRIPTION OR

     REPRESENTATION OF FACT;

               2.  THE FALSE OR MISLEADING DESIGNATION OF ORIGIN OR

     DESCRIPTION OR REPRESENTATION OF FACT IS LIKELY TO CAUSE

     CONFUSION AS TO THE ORIGIN OF THE VERSATILE ONE, DEFENDANTS'

     AFFILIATION, CONNECTION OR ASSOCIATION WITH ANOTHER ENTITY OR

     ENDORSEMENT OR APPROVAL OF THE VERSATILE ONE BY ANOTHER

     ENTITY;

               3.  THE FALSE AND MISLEADING REPRESENTATIONS AND

     DESCRIPTIONS ARE LIKELY TO DECEIVE THE PUBLIC AS TO THE

     NATURE, CHARACTERISTICS, QUALITIES AND ORIGIN OF BLUESKY'S

     GOODS; AND

               4.  THAT WAKE FOREST AND KCI WERE OR ARE LIKELY TO

     BE DAMAGED BY DEFENDANT'S ACTIONS.

               AGAIN, THE DEFENDANTS DENY THESE CONTENTIONS.  AND

     IT WILL BE UP TO YOU TO DECIDE WHETHER THERE'S BEEN FALSE AND

     UNFAIR -- NOT FALSE, BUT UNFAIR COMPETITION IN THIS REGARD.  I

     WILL EXPLAIN IN MORE DETAIL AT THE END OF THE CASE HOW YOU

     DECIDE THE ISSUE OF FEDERAL UNFAIR COMPETITION.

               WAKE FOREST AND KCI ALSO ALLEGE THAT DEFENDANTS
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     ENGAGED IN COMMON LAW UNFAIR COMPETITION WHICH INCLUDES

     BUSINESS CONDUCT THAT IS CONTRARY TO HONEST PRACTICE IN

     INDUSTRIAL OR COMMERCIAL MATTERS.  IN ORDER TO SUCCEED ON THIS

     CLAIM, WAKE FOREST AND KCI MUST ESTABLISH:

               1.  THE CREATION BY WAKE FOREST AND KCI OF A PRODUCT

     THROUGH EXTENSIVE TIME, LABOR, SKILL AND MONEY;

               2.  THE USE OF THAT PRODUCT BY ONE OR MORE OF THE

     DEFENDANTS IN COMPETITION WITH KCI, THEREBY GIVING THAT

     DEFENDANT A SPECIAL COMPETITIVE ADVANTAGE BECAUSE IT WAS

     BURDENED WITH LITTLE OR NONE OF THE EXPENSE INCURRED BY WAKE

     FOREST AND KCI IN THE CREATION OF THE PRODUCT; AND

               3.  COMMERCIAL DAMAGES TO WAKE FOREST AND KCI.

               AGAIN, THE DEFENDANTS DENY THE CONTENTIONS OF COMMON

     LAW UNFAIR COMPETITION.  AND YOU EVENTUALLY WILL HAVE TO

     DECIDE THE ISSUE.  I WILL EXPLAIN IN MORE DETAIL AT THE END OF

     THE CASE HOW YOU DECIDE THE ISSUE OF COMMON UNFAIR -- COMMON

     LAW UNFAIR COMPETITION.

               CONSPIRACY.  WAKE FOREST AND KCI ALSO ALLEGE THAT

     DEFENDANTS ENGAGED IN A CONSPIRACY TO HARM WAKE FOREST AND

     KCI.  SPECIFICALLY, WAKE FOREST AND KCI ALLEGE THAT ACTIONS IN

     FURTHERANCE OF THE CONSPIRACY INCLUDE INFRINGING THE

     PATENTS-IN-SUIT, ISSUING FALSE ADVERTISEMENTS AND STATEMENTS,

     AND ENGAGING IN UNFAIR COMPETITION.  THE DEFENDANTS DENY THESE

     CONTENTIONS.

               IN ORDER TO SUCCEED ON THIS CLAIM, WAKE FOREST AND
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     KCI MUST ESTABLISH THE FOLLOWING ELEMENTS:

               1.  TWO OR MORE PERSONS WITH AN OBJECT TO BE

     ACCOMPLISHED;

               2.  A MEETING OF THE MINDS ON THE OBJECT OR COURSE

     OF ACTION;

               3.  ONE OR MORE UNLAWFUL, OVERT ACTS IN FURTHERANCE

     OF THE CONSPIRACY BY A MEMBER OF THE CONSPIRACY; AND

               4.  DAMAGES AS A PROXIMATE RESULT.

               AGAIN, THE DEFENDANTS DENY THESE CONTENTIONS, AND

     YOU WILL HAVE TO DECIDE DURING YOUR DELIBERATIONS ON THESE

     MATTERS.  I WILL EXPLAIN IN MORE DETAIL AT THE END OF THE CASE

     HOW YOU WILL DECIDE THE ISSUE OF CIVIL CONSPIRACY.

               AS I HAVE TOLD YOU, I WILL GIVE YOU MORE DETAILED

     AND ADDITIONAL INSTRUCTIONS AT THE CLOSE OF THIS CASE.  THEY

     WILL ALSO BE IN WRITING.  DURING THIS TRIAL YOU MAY BRING

     THESE INSTRUCTIONS WITH YOU EACH DAY YOU ENTER THE COURTROOM,

     OR YOU MAY LEAVE THEM IN THE JURY DELIBERATION ROOM.  YOU

     CANNOT TAKE THEM HOME WITH YOU.  KEEP STRAIGHT THAT THESE ARE

     YOUR INSTRUCTIONS.  I WOULD SUGGEST THAT YOU WRITE YOUR NAME

     ON THE FRONT PAGE BEFORE YOU GO HOME TONIGHT.

               NOW, THIS HAS BEEN A LOT TO ABSORB TODAY, LADIES AND

     GENTLEMEN.  AND I UNDERSTAND THAT THE PROCESS OF ABSORPTION IS

     GOING TO TAKE A WHILE.  BUT JUST REMEMBER, YOU NOW HAVE THIS

     IN WRITING, AND YOU CAN GO BACK AND REFER TO IT.  IF ANYONE

     WERE TO WANT TO TAKE THESE HOME AT NIGHT, YOU JUST LET ME
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     KNOW.  JUST TELL ME WHY YOU WANT TO TAKE THEM HOME, AND I'M

     SURE WE CAN WORK IT OUT.  YOU SAY, "I WANT TO TAKE THEM HOME,

     AND I'M GOING TO READ THEM WHEN I GO TO BED," THAT'S FINE.

     BUT DO LET ME KNOW IF YOU PLAN TO TAKE THEM HOME, JUST SO I

     CAN KEEP UP WITH IT.  AND LET ME KNOW EACH NIGHT IF YOU DO

     PLAN TO TAKE THEM HOME.  SO THAT WILL BE THE CASE.

               NOW, WE'RE THROUGH FOR THE AFTERNOON.  WE'RE GOING

     TO TAKE OUR AFTERNOON RECESS.  WE'RE GOING TO BE BACK HERE

     TOMORROW AT 1:30.  AND WE'LL START UP AT 1:30, AND WE'LL HEAR

     THE OPENING STATEMENTS OF THE LAWYERS.  THE OPENING

     STATEMENTS, REMEMBER, ARE NOT EVIDENCE AND THEY'RE NOT

     ARGUMENTS.  IT'S SORT OF A ROAD MAP TO TELL YOU HOW THIS CASE

     WILL GO.

               OPENING STATEMENTS ARE VERY HELPFUL BECAUSE THEY

     ALLOW YOU TO PUT THIS WHOLE CASE INTO CONTEXT.  AND WITH THESE

     LAWYERS I'M SURE IT WILL ESPECIALLY BE HELPFUL TO PAY VERY

     CLOSE ATTENTION TO WHAT THEY HAVE TO SAY.  SO GO HOME.  HAVE A

     NICE EVENING.  AND JUST BE BACK HERE AT 1:30.

               YES, SIR.  MR. RAMIREZ.

               THE JUROR:  I WAS GOING TO ASK, IS THERE ANY WAY

     THAT THAT VENT CAN BE TURNED ANOTHER WAY, BECAUSE IT IS REALLY

     JUST --

               THE COURT:  WE'VE HAD COMPLAINTS ABOUT THAT.  WOULD

     YOU LIKE -- WHY DON'T EVERYBODY ON THE FRONT ROW STAND UP AND

     MOVE ONE.  MOVE JUST ONE SEAT OVER.  LET ME SEE IF THAT HELPS
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     YOU, IF YOU GET AWAY FROM THAT VENT.  DOES THAT HELP YOU ANY,

     MR. RAMIREZ?

               THE JUROR:  YES.

               THE COURT:  IT'S BETTER?

               THE JUROR:  IT'S HITTING RIGHT THERE.  I WAS GOING

     TO ASK IF I COULD BRING A HOOD.

               THE COURT:  I'VE HAD COMPLAINTS.

               DANIEL, WHILE WE'RE WORKING ON OUR AIR-CONDITIONING

     IN THERE, WOULD YOU MENTION THAT TO OUR PEOPLE?

               COURT SECURITY OFFICER:  I WILL.

               THE JUROR:  THIS IS VERY LIKE --

               THE COURT:  OKAY.  AND PEOPLE HAVE COMPLAINED ABOUT

     THAT.  SO WHY DON'T YOU -- HOW IS IT TO SIT RIGHT THERE?

               THE JUROR:  THIS IS WARM.  SHE KEPT IT WARM.

               THE COURT:  OKAY.  WELL, MS. DAY, THANK YOU SO MUCH.

     WE APPRECIATE THAT.  OKAY.  YOU ALL GO.  HAVE A GREAT EVENING.

     I'LL SEE YOU BACK HERE AT 1:30.

               EVERYBODY RISE FOR THE JURY.  AND MR. RAMIREZ, IF

     YOU'LL LEAD THE JURY OUT.

          (JURY LEAVES COURTROOM)

               THE COURT:  EVERYBODY HAVE A SEAT.  I'M GOING TO

     MAKE SURE EVERYBODY HAS A SCHEDULE.

          (RECESS)

          (JUDGE ENTERS COURTROOM)

               THE COURT:  PLEASE BE SEATED.  WE'RE GOING TO SEE IF
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     THERE'S ANYTHING THAT WE NEED TO DO.

               MR. SADLER:  THERE IS ONE ITEM, YOUR HONOR.

               THE COURT:  OKAY.  YES, SIR.

               MR. SADLER:  AND I DON'T WANT TO JUMP THE GUN IF THE

     COURT HAD SOMETHING ELSE.

               THE COURT:  I DON'T.  I DON'T.

               MR. SADLER:  OKAY.  YESTERDAY AFTERNOON, THIS TIME,

     YOU RECALL WE HAD ARGUMENT ABOUT WHETHER MR. MACON COULD

     DISPLAY A PARTICULAR ARTICLE BY DR. ORGILL --

               THE COURT:  RIGHT.

               MR. SADLER:  -- TO THE JURY IN OPENING.  AND I NEED

     TO ASK THE COURT TO REVISIT THAT.  AND I'M GOING TO ASK YOU TO

     DO THAT WITH THE PROVISO AND THE WARNING THAT IT IS NOT MY

     INTENTION IN A SIX-WEEK TRIAL TO ASK YOU TO REVISIT EVERY

     SINGLE RULING YOU MAKE.  I KNOW BETTER THAN THAT.

               THE COURT:  THAT'S GOOD.  YOU GET ABOUT THREE TIMES.

     SO THIS IS ONE.

               MR. SADLER:  ALL RIGHT.  THIS IS ONE.

               THE COURT:  BECAUSE IT -- MY RULINGS ARE MY RULINGS.

     AND, YOU KNOW, IF THEY'RE WRONG, YOU GET AN APPELLATE POINT.

     AND MR. MACON CAME WITH CASES, AND I READ THE CASES.

               MR. SADLER:  I KNOW YOU DID, SIR.  AND THIS IS WHY

     I'M BRINGING THIS TO YOUR ATTENTION NOW.  IT DOESN'T HAVE

     ANYTHING TO DO WITH CASES, BUT IT HAD EVERYTHING TO DO WITH

     THE FACTS EXPLAINED TO YOU THAT, AS YOU EXPRESSED IT, WERE
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     CRITICAL TO YOUR RULING.

               AND THAT IS THIS:  I THINK THE IMPRESSION VERY

     CLEARLY WAS LEFT WITH YOU YESTERDAY THAT WHEN DR. ORGILL

     PUBLISHED THIS ARTICLE THAT'S IN FRONT OF YOU, HE WAS

     BASICALLY A STRANGER TO KCI, HADN'T HAD ANY CONTACT WITH THE

     LAWYERS, HADN'T HAD ANY CONTACT WITH KCI.  HE WAS JUST OUT

     THERE WORKING ON THE VAC.  THEY FOUND THIS ARTICLE AND

     THOUGHT, GREAT, LET'S HIRE THIS GUY AS AN EXPERT.

               WELL, WHAT YOU HAVE IN FRONT OF YOU CLEARLY ARE

     DOCUMENTS THAT SHOW THAT'S NOT CORRECT.  THE ARTICLE ITSELF

     REFERS TO THE FACT THAT DR. ORGILL IS A PRINCIPAL INVESTIGATOR

     ON STUDIES FUNDED BY KCI.  THE OTHER DOCUMENT YOU HAVE IN

     FRONT OF YOU IS A CONTRACT, WHICH NAMES DR. ORGILL AS A

     PRINCIPAL INVESTIGATOR ON THE VAC, PAID FOR BY KCI.

               SO THE REASON I'M BRINGING THIS TO YOUR ATTENTION

     NOW, IS IT SEEMED IMPORTANT TO YOUR RULING, AS YOU EXPRESSED

     IT, THAT IF DR. ORGILL WAS BASICALLY DISCONNECTED FROM KCI AT

     THE TIME HE WROTE THIS ARTICLE, WASN'T ON THEIR PAYROLL.

     THAT'S CLEARLY NOT THE CASE.  AND AGAIN, I UNDERSTAND --

               THE COURT:  AND THAT WAS NOT BROUGHT TO MY ATTENTION

     YESTERDAY.

               MR. SADLER:  THAT'S CORRECT.  AND THAT'S WHY I'M

     BRINGING IT TO YOUR ATTENTION NOW, SIR.

               THE COURT:  OKAY.  YES, SIR.

               MR. MACON:  IF I MAY?

                                                                   270

               THE COURT:  SURE.

               MR. MACON:  YOUR HONOR, WHAT WE SAID IS THAT THIS

     ARTICLE WAS NOT FUNDED -- NUMBER ONE, WE SAID IT WAS NOT

     FUNDED -- IN FACT, IF YOU'LL TURN TO PAGE 1095, IT SAYS IT'S

     FUNDED BY THE NATIONAL INSTITUTE OF -- THIS ARTICLE WAS NOT

     FUNDED.  HE HAD -- HIS CLINIC HAD DONE OTHER WORK FOR KCI.

     THAT'S TRUE.

               WITH RESPECT TO THE IMPLICATION THAT WAS MADE

     YESTERDAY AND IMPLICATION THAT WAS LEFT HERE TODAY, I -- OUR

     -- THESE LAWYERS, I HAD NEVER HAD ANYTHING TO DO WITH DR.

     ORGILL BEFORE THEN.  WE WERE GIVEN THIS ARTICLE.  WE SAW THIS

     ARTICLE.  WE THOUGHT THIS ARTICLE WAS GOOD, AND WE CONTACTED

     HIM FOR THIS CASE.  AND SO THE IMPLICATION THAT WAS JUST LEFT

     IS THAT THE LAWYERS HAVE BEEN DEALING WITH HIM.  THAT'S

     UNTRUE.  THIS ARTICLE WAS NOT FUNDED BY KCI IN ANY WAY.  HE

     WAS NOT -- HAD NOT BEEN CONTACTED BY THE LAWYERS IN ANY WAY.

     WE HADN'T STARTED OUR EXPERT REPORT OR HIRING HIM AS AN EXPERT

     IN ANY WAY IN THAT CONNECTION.  AND I RESENT THE IMPLICATION

     OF THAT, BECAUSE THERE WAS A REFERENCE TO THE LAWYERS.  AND

     THAT IS JUST UNTRUE.  AND I CHALLENGE HIM TO DO IT.

               THE BOTTOM LINE IS, HE HAD DONE OTHER WORK FOR KCI.

     THIS ARTICLE WAS NOT FUNDED.  THIS STUDY WAS NOT FUNDED IN ANY

     WAY BY KCI.  AND THE LAWYERS HAD NEVER HAD ANYTHING TO DO WITH

     HIM PRIOR TO THIS ARTICLE.

               THE COURT:  OKAY.  LET ME JUST ASK YOU A FEW
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     QUESTIONS.

               MR. MACON:  OKAY.

               THE COURT:  AS YOU SAY, ON 1095 IT SAYS, THE WORK

     WAS FUNDED IN PART BY THE NATIONAL INSTITUTES OF HEALTH AND A

     HEALTH GRANT, AND A GRANT FROM THE CENTER FOR INTEGRATION OF

     MEDICINE AND INNOVATIVE TECHNOLOGY.  AND I TAKE IT THOSE

     INSTITUTIONS ARE NOT CONNECTED WITH KCI.

               MR. MACON:  THAT IS CORRECT.  THEY ARE NOT IN ANY

     WAY.  I HAVE THE PEOPLE HERE FROM KCI.  THEY ARE NOT RELATED

     -- CONNECTED IN ANY WAY.  THIS STUDY WAS NOT CONNECTED IN ANY

     WAY.

               THE COURT:  OKAY.  NOW, THIS IS A 2004 ARTICLE; IS

     THAT RIGHT?

               MR. MACON:  THAT'S RIGHT.  AND THE STUDY GOES

     BACK -- I CAN'T TELL YOU WHEN THE STUDY BEGAN.

               MR. SADLER:  YOUR HONOR, ON THE FRONT IT SAYS IT WAS

     RECEIVED FOR PUBLICATION AUGUST OF 2003, IN THAT FOOTNOTE ON

     THE VERY FRONT PAGE OF THAT --

               MR. MACON:  THAT'S RIGHT.  WHICH MEANS THE ARTICLE

     PRECEDED IT BY QUITE A WHILE.  THERE'S PROBABLY SOMEPLACE IN

     THIS ARTICLE --

               THE COURT:  YES.  I SEE THAT.  IT WAS RECEIVED FOR

     PUBLICATION AUGUST 19, 2003.  OKAY.  ONE MOMENT, PLEASE.

          (PAUSE)

               THE COURT:  I APPRECIATE THE ADDITIONAL INFORMATION.
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     IT STILL SEEMS TO ME THAT IT'S APPROPRIATE TO SHOW THIS.  BUT

     I WILL TELL YOU, MR. MACON, I DO THINK IT'S ALSO APPROPRIATE,

     WHEN YOU SHOW THIS, FOR YOU TO SAY THAT DR. ORGILL, WHO WILL

     TESTIFY IN THIS CASE, WAS A PART OF THE TEAM THAT DID THIS

     RESEARCH.  AND AT THE TIME THIS PUBLICATION OCCURRED HE WAS A

     PRINCIPAL INVESTIGATOR ON CLINICAL STUDIES FUNDED BY GRANTS TO

     BRIGHAM AND WOMEN'S HOSPITAL BY KCI.

               MR. MACON:  THAT'S FINE, YOUR HONOR.

               THE COURT:  YOU NEED TO SAY THAT --

               MR. MACON:  ABSOLUTELY.

               THE COURT:  -- WHEN YOU PUT THIS ON THE SCREEN.

               MR. MACON:  THAT'S FAIR.  THANK YOU, YOUR HONOR.

               MR. SADLER:  THANK YOU, YOUR HONOR.

               THE COURT:  OTHERWISE, I'LL OVERRULE THE OBJECTION.

               MR. SADLER:  THANK YOU.

               THE COURT:  THANK YOU.  DO YOU WANT THESE EXHIBITS?

               MR. SADLER:  I CAN HAVE THOSE BACK, IF YOU LIKE.

               THE COURT:  OKAY.  THAT'S FINE.  KERRY.

               OKAY.  ANYTHING ELSE?

               MR. MACON:  NOTHING AS FAR AS WE'RE CONCERNED, YOUR

     HONOR.

               MR. SADLER:  NO.

               MR. MCCLANAHAN:  NO, SIR.

               THE COURT:  OKAY.  YOU GUYS PERFORMED UP TO THE HIGH

     STANDARDS THAT I EXPECTED.  I WAS VERY IMPRESSED.  AND I CAN
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     HARDLY WAIT FOR OPENING STATEMENTS.

               MR. MACON:  HOPE WE DON'T DISAPPOINT YOU, YOUR

     HONOR.

               THE COURT:  YOU WON'T.  I'LL BE ON THE EDGE OF MY

     CHAIR.  SEE YOU AT 1:30.  THANK YOU SO MUCH.

          (OVERNIGHT RECESS)
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       1:08PM 1       (Judge enters)

       1:16PM 2            THE COURT:  Let me tell you that -- remember Mr.

       1:16PM 3  Ramirez who sits right here, and moved over?  He's approached

       1:16PM 4  me.  His -- he needs to take his wife to the hospital

       1:16PM 5  tomorrow.  He's lost his crown.  He needs to see a dentist

       1:16PM 6  next week.  So he just says, "You know, I've just got all

       1:16PM 7  these things I need to do.  And so can we just adjust the

       1:16PM 8  schedule of the trial so I can get all these things done?"

       1:16PM 9            MR. MACON:  That's sounds reasonable.  No, I'm just

       1:16PM10  kidding.

       1:16PM11            THE COURT:  Well, and my -- you know, I think what I

       1:16PM12  need to tell him is that, you know, he -- it may be that he's

       1:16PM13  -- he needs to go on and do all these things, and we've got

       1:16PM14  enough people, we'll excuse him.  Do you all have any

       1:16PM15  objection to that?  I mean, I've already -- he's got -- so

       1:17PM16  tomorrow we have to end early.

       1:17PM17            MR. SADLER:  We can go, but we could end early, is

       1:17PM18  what you're saying?

       1:17PM19            THE COURT:  Because he needs to.  I've never had a

       1:17PM20  juror say, we need to start adjusting everything to me.  And

       1:17PM21  he will see the dentist next week.  And so we need to adjust

       1:17PM22  to him.  And I just can't do that.

       1:17PM23            MR. MACON:  Your Honor, I'm easy either way.  If you

       1:17PM24  want to let him go, that's fine.  If you want to force him, I

       1:17PM25  don't care.
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       1:17PM 1            MR. SADLER:  Would it be possible if we could confer

       1:17PM 2  at a break and let you know in an hour or so, or do you need

       1:17PM 3  to know --

       1:17PM 4            THE COURT:  I need to kind of make some decisions

       1:17PM 5  here.  I mean, if I keep him here, you know, he starts the

       1:17PM 6  trial, whatever -- I just --

       1:17PM 7            MR. SADLER:  Well, I think the disruption is we're

       1:17PM 8  not going to be able to manage it.  I think that question

       1:17PM 9  answers itself.

       1:17PM10            THE COURT:  Yeah.  I mean, he just seems to be

       1:17PM11  thinking that -- I mean, I do tell them they're the most

       1:17PM12  important thing in the world, but he's ready for us to adjust

       1:17PM13  the trial schedule to him, and that really is going to create

       1:18PM14  a big problem.

       1:18PM15            MR. SADLER:  Yeah.  I'm also thinking about we have

       1:18PM16  a nice lady who is waiting on a call back from Toyota, and any

       1:18PM17  day she can come up to us and say --

       1:18PM18            THE COURT:  That's right.  I've got 13 though.  And

       1:18PM19  so, I mean, we're not in bad shape.  And I just -- I mean, I'd

       1:18PM20  just explain to him, and he'll say, "Oh, I'm sorry.  I'll be

       1:18PM21  here all the time," and so forth and so on.  But I'm going to

       1:18PM22  say, if you need to do that, you go ahead and do what you need

       1:18PM23  to do.

       1:18PM24            MR. SADLER:  I think that's probably best.

       1:18PM25            THE COURT:  Okay.
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       1:18PM 1            MR. MACON:  We're agreeable.

       1:18PM 2            THE COURT:  Mr. McClanahan?

       1:18PM 3            MR. MCCLANAHAN:  I agree with your decision, Your

       1:18PM 4  Honor.

       1:18PM 5            THE COURT:  Okay.  Chris, you got that down?

       1:18PM 6            COURT REPORTER:  Yes, sir.

       1:18PM 7            THE COURT:  And I'm going to put it to him, if this

       1:18PM 8  is what he needs to do, that's fine, he's excused.  If he

       1:18PM 9  feels like he can handle this a different way, that's fine,

       1:18PM10  but he's working on our schedule.  We're not working on his.

       1:18PM11            MR. PARTRIDGE:  What is his time schedule tomorrow?

       1:18PM12            THE COURT:  He's got to take his wife to see the

       1:18PM13  doctor, to a hospital.

       1:19PM14            MR. PARTRIDGE:  What time?

       1:19PM15            THE COURT:  3:00.  And then he lost some kind of

       1:19PM16  filling in a tooth, and he goes to see the dentist next week,

       1:19PM17  first thing.  He says, you know, he's going to try to go

       1:19PM18  early.  But if he runs late -- if he runs late, you know,

       1:19PM19  just -- we just kind of adjust.  And so, at any rate --

       1:19PM20            MR. SADLER:  I think that's -- may I ask one other

       1:19PM21  thing?

       1:19PM22            THE COURT:  Sure.

       1:19PM23            MR. SADLER:  I noticed yesterday there was an

       1:19PM24  article in the Express News about the case.  I simply couldn't

       1:19PM25  remember whether you gave the standard admonishment about --
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       1:19PM 1            THE COURT:  I did, but I'll remind them.

       1:19PM 2            MR. SADLER:  Okay.

       1:19PM 3            MR. MACON:  And you notice it said the attorneys for

       1:19PM 4  the plaintiff and the defendants were not available for

       1:19PM 5  comment?

       1:19PM 6            MR. SADLER:  I think that's what it said.

       1:19PM 7            THE COURT:  Oh, another good judgment.  Anything

       1:19PM 8  else?

       1:19PM 9            MR. MACON:  No.

       1:19PM10            THE COURT:  Okay.  Let me deal with this, and then

       1:19PM11  I'll be right in.

       1:20PM12       (Recess)

       1:33PM13       (Judge enters)

       1:33PM14            THE COURT:  Thank you.  Please be seated.  It is a

       1:33PM15  pleasure to have so many observers here for this trial.  I'm

       1:33PM16  glad you're here.

       1:33PM17            We're just about to bring the jury in.  But before

       1:33PM18  we do so, let me say that we can't have any disturbance from

       1:33PM19  the observers during this trial, and especially during these

       1:33PM20  opening statements.  Now, the lawyers, as is their want, will

       1:33PM21  probably say some funny things.  But you're going to have to

       1:33PM22  stifle your laughter.  If the jury laughs, that's fine.  But

       1:33PM23  for you, you need to be quiet and observant, because it's very

       1:33PM24  important that the jury not receive any distractions from the

       1:34PM25  audience.
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       1:34PM 1            This is an important case for all the parties.  And

       1:34PM 2  these doors will be open for your observation at any time.

       1:34PM 3  But this is a jury trial.  This is the crowning glory of our

       1:34PM 4  justice system.  And the jury is the great institution of

       1:34PM 5  democracy in this nation.  And the jury must be shown every

       1:34PM 6  consideration in this trial.  And I know you will do so,

       1:34PM 7  without any question.

       1:34PM 8            But, of course, if you didn't do so, you would be

       1:34PM 9  invited to leave immediately by our bailiffs.  So I just

       1:34PM10  wanted to make that clear.  I love the fact that our courts

       1:34PM11  are open in this great country of ours, and you're welcome

       1:34PM12  anytime.

       1:34PM13            And now we're lining the jury up.  And so we should

       1:35PM14  have them entering very shortly.  When they enter, we rise,

       1:35PM15  out of respect for the fact that they are the ultimate

       1:35PM16  decision makers in this case, and out of respect for, as I

       1:35PM17  say, the great institution of democracy, the jury.  And I know

       1:35PM18  you will -- you will join me in showing that respect.  So just

       1:35PM19  give us a second and they will be here.

       1:36PM20            Now, I take it, Mr. Macon, you're going to do your

       1:36PM21  opening.

       1:36PM22            MR. MACON:  I am, Your Honor.

       1:36PM23            THE COURT:  And Mr. Sadler?

       1:36PM24            MR. SADLER:  Yes, sir.  I'll split my time with Mr.

       1:36PM25  Partridge.
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       1:37PM 1       (Jury enters courtroom)

       1:37PM 2            THE COURT:  Thank you so much.  Please be seated.

       1:37PM 3  Welcome back, ladies and gentlemen.  It's so good to see you

       1:37PM 4  again today.  And I appreciate so much how patient you were

       1:37PM 5  with us yesterday during the long day of jury selection and

       1:37PM 6  preliminary jury instructions.  Thank you very much.

       1:37PM 7            We're now going to start the case with the opening

       1:37PM 8  statements of the lawyers.  As I told you, the lawyers in this

       1:37PM 9  case are exceptional lawyers.  I've had a chance to work with

       1:37PM10  them through many months, in preparation of this case.  And I

       1:37PM11  admire their intellect.  I admire their professionalism, and I

       1:37PM12  admire them as people.  They're really fine lawyers.  And so I

       1:37PM13  am as eager as you are to hear their opening statements.

       1:38PM14            Now, if you would, gentlemen, let's all remember

       1:38PM15  correctly how long we have for opening argument.  The

       1:38PM16  plaintiffs have -- for option statements.  I'm sorry -- one

       1:38PM17  hour and 25 minutes; is that correct?

       1:38PM18            MR. MACON:  That's correct, Your Honor.

       1:38PM19            THE COURT:  Okay.  And I think Medela has 50

       1:38PM20  minutes.

       1:38PM21            MR. SADLER:  Yes.  Mr. McClanahan will precede us.

       1:38PM22  But that's correct.  We have 50 minutes.

       1:38PM23            THE COURT:  Okay.  And Mr. McClanahan, you will

       1:38PM24  precede.  And you remain steady at 40 minutes?

       1:38PM25            MR. MCCLANAHAN:  Yes, sir.
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       1:38PM 1            THE COURT:  Okay.  Great.

       1:38PM 2            Okay.  Mr. Macon.  Yes, sir.

       1:38PM 3            MR. MACON:  Thank you, Your Honor.

       1:38PM 4                         OPENING STATEMENT

       1:38PM 5            MR. MACON:  First, I want to thank you for agreeing

       1:38PM 6  to serve, because this is a very important case, a very

       1:38PM 7  important case to my clients, Wake Forest University and

       1:39PM 8  Kinetic Concepts, and to the people who make up those two

       1:39PM 9  institutions.  I'm going to talk to you about those people and

       1:39PM10  what they've done.  And what I'm going to do for the next hour

       1:39PM11  and 25 minutes is tell you generally what I believe the

       1:39PM12  evidence will show.

       1:39PM13            And what I believe the evidence will show is that

       1:39PM14  these two institutions, through two leaders, two very strong

       1:39PM15  leaders, that is Dr. Jim Leininger and Dr. Lou Argenta,

       1:39PM16  developed a product, a product that will save many people's

       1:39PM17  lives, a product that changed the course of wound care, has

       1:39PM18  been recognized as such from one part of the world to the

       1:39PM19  rest.  And this is exceptional, and this is unprecedented.

       1:39PM20            Now, when you start a case like this, you have to

       1:39PM21  think, why do I care?  This is a company suing another company

       1:39PM22  that's suing another company?  It's about patents.  What does

       1:39PM23  it mean to me?  Does it have any impact upon my life?  Yes, it

       1:39PM24  does.

       1:40PM25            In the first place, we're not going to be talking
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       1:40PM 1  about companies.  We're going to be talking about people,

       1:40PM 2  people who have devoted a big part of their lives to making

       1:40PM 3  medicine better, to helping make people in very vulnerable

       1:40PM 4  positions, in nursing homes, people who are injured, and

       1:40PM 5  making them more comfortable and saving their lives.

       1:40PM 6            In addition, this has great importance to the

       1:40PM 7  medical industry, because innovation is very important.  And

       1:40PM 8  you're going to find that this is innovation that was

       1:40PM 9  unprecedented in the wound care business.

       1:40PM10            So I'm going to talk to you about two gentlemen, Dr.

       1:40PM11  Lou Argenta, the inventor at Wake Forest, and Dr. Jim

       1:40PM12  Leininger, the man who put it together at Kinetic Concepts.

       1:40PM13  I'm going to talk about how the partnership they formed has

       1:40PM14  already affected over a million people.  Over a million people

       1:40PM15  have used a product that has greatly affected their lives.

       1:41PM16            And what is that product?  Well, it's called the

       1:41PM17  Wound VAC; V-A-C.  And that stands for Vacuum Assisted

       1:41PM18  Closure.  Because what this product does, is it uses a vacuum,

       1:41PM19  or a suction, in a very specific, sophisticated way, to close

       1:41PM20  wounds and to cause the wounds to heal themselves.

       1:41PM21            And there's going to be testimony by experts that

       1:41PM22  this has saved lives because it causes people who had chronic

       1:41PM23  wounds, wounds that have lasted for over ten years, to close.

       1:41PM24  People who otherwise would have died were able to be saved

       1:41PM25  because of the Wound VAC.  So we're going to talk about those
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       1:41PM 1  sorts of people.

       1:41PM 2            And we're also going to talk about another type of

       1:41PM 3  people.  We're going to talk about people for whom profits are

       1:41PM 4  more important than patients.  And we're specifically going to

       1:41PM 5  talk about Mr. Richard Weston.  We're going to talk about a

       1:41PM 6  lack of integrity that has been displayed by Mr. Weston while

       1:42PM 7  he's part of Medela and while he's part of BlueSky.

       1:42PM 8            Now, let me say one thing right here.  We don't need

       1:42PM 9  to talk about Mr. Weston's extramarital affairs or what he

       1:42PM10  does in his personal life, and we're not going to.  We're --

       1:42PM11  that's not part of our case.  Our case is on the facts of this

       1:42PM12  case.  Our case deals with infringing patents.  Our case deals

       1:42PM13  with what he did in business.  We're going to show that what

       1:42PM14  he did in business was unethical and illegal.  We're going to

       1:42PM15  show that.  And he did that for Medela.  He did that for

       1:42PM16  BlueSky.

       1:42PM17            So I have no interest, and will not bring up the

       1:42PM18  subject of his personal life again, unless the other sides

       1:42PM19  decide they want to make it part of the case.  But I don't

       1:42PM20  want to.  So let's put that to the side.  And I challenge

       1:42PM21  everyone to stay and talk about this case, not about people's

       1:42PM22  personal lives.

       1:42PM23            Now, let's go -- I believe the evidence during this

       1:42PM24  case will fall under three general points.  First, I believe

       1:42PM25  that you'll find that the Wake Forest/Kinetic Concepts Wound
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       1:43PM 1  VAC is a revolutionary wound healing device, something that

       1:43PM 2  saves lives.

       1:43PM 3            Second, I believe you will discover that Richard

       1:43PM 4  Weston, Medela and BlueSky conspired -- conspired to copy and

       1:43PM 5  to compete unfairly.

       1:43PM 6            And third, the defendant's fake, what they call

       1:43PM 7  wound vacuum, violates the patents and it misleads patients.

       1:43PM 8            Let me talk for a minute about the people I

       1:43PM 9  represent.  First is Wake Forest University.  Wake Forest is

       1:43PM10  located in Winston-Salem, North Carolina.  It's been around

       1:43PM11  since 1834.  And it has one of the best medical schools and

       1:43PM12  research facilities in the country.  It has been famous for a

       1:44PM13  lot of academic research that it's done.

       1:44PM14            Now, in San Antonio, as Judge Furgeson has already

       1:44PM15  mentioned, we have another reason for remembering Wake Forest,

       1:44PM16  because that's where Tim Duncan graduated.  Now, it's unusual

       1:44PM17  to have a professional basketball player who actually

       1:44PM18  graduates from college.  And it's even more unusual to have a

       1:44PM19  man of the high character of Tim Duncan.  But in a sense, Tim

       1:44PM20  Duncan represents the attitude of Wake Forest, that is, a

       1:44PM21  persistence for perfection.

       1:44PM22            Tim Duncan didn't get to be a great basketball

       1:44PM23  player by taking shortcuts, by doing something the easy way,

       1:44PM24  or even by copying someone else.  He did it through hard work

       1:44PM25  and dedication.  And that's what we believe the credo of Wake
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       1:44PM 1  Forest is, that you work.  You do your own work.  You don't

       1:44PM 2  copy someone else.  I learned that when I was very young, and

       1:44PM 3  I held to it.  And that's what this case is all about.  Are

       1:44PM 4  you willing to do your own work, are you willing to spend your

       1:44PM 5  own time and effort, or do you want to copy, take a shortcut?

       1:45PM 6  That's what this case is about.

       1:45PM 7            But as we've talked about, the inventors are two

       1:45PM 8  people who exemplify Wake Forest.  That's Dr. Lou Argenta and

       1:45PM 9  Dr. Michael Morykwas.  And you are going to find these are

       1:45PM10  exceptional people; exceptional scientists and exceptional

       1:45PM11  doctors.  And they have done something good for all of us, and

       1:45PM12  something dramatic.

       1:45PM13            Now, Dr. Lou Argenta is a professor of plastic

       1:45PM14  surgery at Wake Forest University.  And in addition to

       1:45PM15  teaching, to researching and to writing, he also maintains a

       1:45PM16  heavy practice in pediatric plastic surgery.  Primarily, he's

       1:45PM17  involved in helping children who have cleft pallets or who

       1:45PM18  have other facial abnormalities.  Once every year he goes for

       1:45PM19  a month to either India or China to help children that

       1:45PM20  otherwise wouldn't get this type of medical care.  He's an

       1:45PM21  exceptional person.

       1:45PM22            And he's going to be here through the trial.  And

       1:46PM23  he'll get on the stand, and he'll tell you how he solved the

       1:46PM24  problem, how he saw a problem, that people have wounds that

       1:46PM25  couldn't be healed, and that there was nothing to do about it.
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       1:46PM 1  And he'll show you how exactly he dealt with it.

       1:46PM 2            Michael Morykwas is the scientist.  And he runs the

       1:46PM 3  research lab.  And you're going to hear from him about the

       1:46PM 4  experiments he did, how once he and Lou had this idea, it was

       1:46PM 5  a long struggle.  We're going to show you about 13 years of

       1:46PM 6  working on this project, developing and improving, improving,

       1:46PM 7  to make sure they do it right.  And he's going to tell you

       1:46PM 8  about all the experiments and how carefully they were

       1:46PM 9  documented, and how, pursuant to Wake Forest guidelines, they

       1:46PM10  always followed strict scientific standards.  That's Wake

       1:46PM11  Forest.

       1:46PM12            Now, let's talk about Kinetic Concepts.  If you

       1:46PM13  drive up I-10 North, just past 410, you'll see up on the

       1:46PM14  right, at Callaghan, you'll see a 12-story white building.

       1:47PM15  That's the world headquarters for Kinetic Concepts.  Now,

       1:47PM16  that's not the way Kinetic Concepts has always been.  In 1976,

       1:47PM17  when it was founded by Dr. Jim Leininger, there were two

       1:47PM18  employees, Dr. Jim and his wife Cecilia.  And they worked out

       1:47PM19  of their apartment on Harry Wurzbach.  Just got out of the

       1:47PM20  Army and was working at the Baptist Hospital's emergency room.

       1:47PM21            And he will tell you how working in the emergency

       1:47PM22  room and seeing the problems that people who have traumas, who

       1:47PM23  after their get sewn up in the emergency room, they have other

       1:47PM24  problems, problems of wounds that won't heal.  And so because

       1:47PM25  of that, he formed Kinetic Concepts.  And he looked for high
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       1:47PM 1  tech ways to help people deal with wounds that won't close,

       1:47PM 2  wounds that persist.  And he's dealt with that and the

       1:47PM 3  problems of mobility of pneumonia.  And that's been the core

       1:48PM 4  of his company.

       1:48PM 5            Now, the company didn't do very well at first.  For

       1:48PM 6  the first nine years he worked at night at the emergency

       1:48PM 7  rooms, and in the day at the office.  But he was successful.

       1:48PM 8  The focus of the company has, and continues to be, the patient

       1:48PM 9  first, and the money will follow.  And they've been very

       1:48PM10  successful as a result of that.

       1:48PM11            And you're going to hear that when Jim, Dr. Jim

       1:48PM12  heard about what had been done, this new invention, he was

       1:48PM13  excited.  And he decided that it really fit into what they

       1:48PM14  were doing, what Kinetic Concepts stood for.  And so he was

       1:48PM15  going to -- and you're going to hear that Wake Forest has

       1:48PM16  received a substantial amount of royalties as a result of this

       1:48PM17  innovation, because it had worldwide acceptance.  You're going

       1:48PM18  to find out that Wake Forest has done some great things with

       1:48PM19  that; that they've used much of that money to help the

       1:48PM20  children's hospital, cancer center, and a special fund for

       1:48PM21  minority diseases that are not -- that are limited to certain

       1:49PM22  nationalities.  And they've been very aggressive about doing

       1:49PM23  that.  And so Wake Forest is a university that compassionately

       1:49PM24  uses the royalties they've received.  Those are the people I

       1:49PM25  represent.
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       1:49PM 1            Now, let's get to the point.  Okay?  First point is

       1:49PM 2  that the Wound VAC is a revolutionary wound healing device.

       1:49PM 3  First, let's talk about the problem.  The problem is healing

       1:49PM 4  serious wounds.  Now, a serious wound is not when your child

       1:49PM 5  or grandchild go out in the yard and scrape their knee.  A

       1:49PM 6  serious wound is a wound that won't heal.  It's a wound that

       1:49PM 7  may persist for a long period of time.  And it's a wound that

       1:49PM 8  standard techniques are totally inadequate.

       1:49PM 9            Let me give you some examples of how -- these types

       1:49PM10  of wounds.  There are at least -- talk about four specific

       1:49PM11  ones.  One is called flesh eating bacteria.  I'm sure you've

       1:50PM12  read about it.  It uses the same strep bacteria that causes

       1:50PM13  strep throat.  When it gets on a person through some minor

       1:50PM14  cut, then it can be life threatening.

       1:50PM15            Another is a dehisced wound.  What that means is if

       1:50PM16  you have stitches, and the stitches come apart, then this poor

       1:50PM17  woman with an abdominal wound, this woman, literally her guts

       1:50PM18  came out.

       1:50PM19            A third type of wound that often falls in this

       1:50PM20  category are traumas, automobile accidents, knifings, a gun

       1:50PM21  shot.  This picture is the picture of an elbow of a 7-year-old

       1:50PM22  boy who was hit with a gunshot wound.  This is actually a

       1:50PM23  patient of Dr. Argenta.  And you're going to see that, with

       1:50PM24  these problems, the traditional types of cures and therapies

       1:50PM25  were useless.
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       1:50PM 1            Now, what were the traditional matters?  Well, there

       1:50PM 2  were Band-Aids.  There were gauze.  There were stitches.

       1:51PM 3  There were staples.  And those have been around for 50 or more

       1:51PM 4  years.  But they just didn't do it when you're dealing with

       1:51PM 5  these.  In the first place, you take a wound like this, often

       1:51PM 6  they're too big.  You can't stitch them, can't pull the skin

       1:51PM 7  that far.  So you can't stitch them together.  So they remain

       1:51PM 8  open.

       1:51PM 9            And often you're dealing with people with diabetes,

       1:51PM10  people who are older.  And so their immune system is impaired.

       1:51PM11  And they don't -- they don't heal as quickly as people who are

       1:51PM12  younger, who are healthier.  And so the wound sits there.  In

       1:51PM13  fact, the last picture I skipped -- could you go back, Trevor?

       1:51PM14  I apologize.  It always bothers me a lot.  The one at the

       1:51PM15  bottom is a woman, 97 years old, with diabetes.  And she's had

       1:51PM16  that wound for eight years.  I'm going to show you what

       1:51PM17  happened to these people after they used the VAC.

       1:51PM18            So that was the problem.  And Dr. Argenta had been

       1:51PM19  concerned about this problem since medical school.  It's been

       1:52PM20  a focus of his.  And he moved to Wake Forest in 1988, and he

       1:52PM21  really became focussed on it because he was in charge of the

       1:52PM22  clinic there.  And he will tell you the story, but he went

       1:52PM23  around.  And there were a lot of people there with wounds and

       1:52PM24  wounds that couldn't heal.

       1:52PM25            And the problem was, in North Carolina they didn't
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       1:52PM 1  have a very good home care center -- home healthcare center.

       1:52PM 2  And so if you couldn't get fixed at the hospital, you couldn't

       1:52PM 3  leave.  And he talks about people just sitting there with

       1:52PM 4  wounds, that couldn't go home, they couldn't leave, they're

       1:52PM 5  sitting there, watching out the window, waiting to die.  And

       1:52PM 6  he said that was a problem and a problem he was going to deal

       1:52PM 7  with.

       1:52PM 8            And he will tell you about all the different, crazy

       1:52PM 9  sorts of ways they tried to deal with this problem.  He will

       1:52PM10  tell you that they tried many different things and nothing

       1:52PM11  seemed to work, nothing, until he began working with a vacuum,

       1:52PM12  suction.

       1:52PM13            Now, suction isn't new to medicine, and suction

       1:53PM14  isn't new to wounds, just suction itself, because often,

       1:53PM15  people with wounds have suction to pull out the puss and the

       1:53PM16  blood out of the wounds.  But that wasn't what Dr. Argenta was

       1:53PM17  looking for.  He was looking to heal the wounds.  He was

       1:53PM18  looking to do something affirmative.  Not just remove the bad

       1:53PM19  stuff, but do something affirmative.  And he did some

       1:53PM20  experiments.  They worked with many different types, different

       1:53PM21  types of suction, different measures of suction, different

       1:53PM22  intensity, and they hit on something.  He and Dr. Morykwas hit

       1:53PM23  on something, and they were amazed.

       1:53PM24            And all of the sudden they started healing -- first

       1:53PM25  they started with pigs.  And we'll talk about pigs in a
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       1:53PM 1  minute.  But the reason they used pigs for experiments, are

       1:53PM 2  pigs have skin very close to our own.  They have a tight skin

       1:53PM 3  and a skin that's very much like ours.  So they used pigs.

       1:53PM 4  They started these experiments on pigs, using a specific type

       1:53PM 5  of suction.  And it was amazing.  The pigs that used the new

       1:54PM 6  Wound VAC got cured much faster, many times faster than the

       1:54PM 7  people who used traditional -- pigs that used the traditional.

       1:54PM 8            And then they got permission, told the patients, "Do

       1:54PM 9  you want to try this experiment?"  And they went to people who

       1:54PM10  had chronic wounds, wounds like this woman, who had the wounds

       1:54PM11  for eight years or more.  "Sure, I've got nothing to lose."

       1:54PM12  And they found success.  And so this was an amazing invention.

       1:54PM13            Let me show you, in my own drawing, what they found

       1:54PM14  which had never been found before.  Karen, I am not capable of

       1:54PM15  putting this together.

       1:54PM16            MS. GULDE:  With the Court's permission, I'll hold

       1:54PM17  it.

       1:54PM18            THE COURT:  Yes, ma'am.

       1:54PM19            MR. MACON:  I'll pay for this, guys.  Let me do some

       1:54PM20  crude drawing.  Assume for a minute that this is a wound.

       1:55PM21  This is the skin level.  This is the wound.  With these

       1:55PM22  chronic, serious wounds there are two basic problems.  One, is

       1:55PM23  you want to get the edges to come together so they close.  But

       1:55PM24  another serious problem, that really perplexed doctors in

       1:55PM25  this, is you want new tissue to form in here.  You want this
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       1:55PM 1  to fill up, healthy new tissue, before there's infection.  So

       1:55PM 2  that's the problem.

       1:55PM 3            What Dr. Argenta and Morykwas found, and what had

       1:55PM 4  never been found before, was suction can be used to pull this

       1:55PM 5  together.  And that wasn't surprising.  But what was

       1:55PM 6  surprising is that suction caused the cells to divide, caused

       1:55PM 7  the cells to multiply, and it caused it to fill up

       1:55PM 8  dramatically.  And this was something that had not been done

       1:55PM 9  before and was not known before.

       1:56PM10            Thank you, Karen.  I got it.

       1:56PM11            Now, you've seen my rendition of what happened.

       1:56PM12  Let's see how professionals did this.

       1:56PM13            Can you run it, Trevor?

       1:56PM14            Okay.  Now, this is -- you're seeing -- and we'll

       1:56PM15  explain it later.  But what you're looking at, this is a Wound

       1:56PM16  VAC.  And now you'll see how it operates.  Okay.  You're

       1:56PM17  looking at it.  And what -- you see that there's a plastic

       1:56PM18  cover.  Let me just show you -- show you how this works.  This

       1:56PM19  is called the screen.  And its purpose is to keep the tissue

       1:56PM20  that grows, to keep it uniform, to keep it from clumping up or

       1:56PM21  keep it from forming scars.  And it grows so fast that you

       1:56PM22  have to have something with large enough pores so it grows in

       1:56PM23  there and keeps it in there.

       1:56PM24            Then there's the plastic cover that is put over it.

       1:56PM25  And that is sealed.  And there are -- you can used a regular
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       1:57PM 1  adhesive or you can use a type of paste that will hold it to

       1:57PM 2  the skin.  And the reason that you have it sealed is because

       1:57PM 3  you want to be able to maintain the vacuum.  So that's what's

       1:57PM 4  shown in that picture.

       1:57PM 5            And what you see in the black is the screen.  And

       1:57PM 6  when the suction is added, what you see is two things.  One,

       1:57PM 7  the wound itself shrinks.  And two, it builds new tissue, new

       1:57PM 8  cells accelerate.  And all of the sudden it fills up with

       1:57PM 9  healthy, new tissue.

       1:57PM10            You want to go ahead and run it, Trevor?

       1:57PM11            See the pink?  That's the new cells.  As they grow,

       1:57PM12  they fill up.  And ultimately, this wound is brought together

       1:57PM13  and is in much better shape.  We didn't take it all the way to

       1:57PM14  final closure, but this is what happens.  And you're going to

       1:57PM15  read about how people all over the world were amazed that this

       1:58PM16  happened, and how people followed this and said, this is new,

       1:58PM17  novel, exciting.

       1:58PM18            And so when this happened, they did their studies.

       1:58PM19  And then they decided to file for a patent.  Now, Judge

       1:58PM20  Furgeson told you in a very articulate manner about the patent

       1:58PM21  system.  The patent system is so important to this country

       1:58PM22  that it's contained in our very Constitution.  The founding

       1:58PM23  fathers even talked about it, thought it was so important.

       1:58PM24            And the reason they thought it was so important is

       1:58PM25  Thomas Jefferson, as he said, thought that the future of this
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       1:58PM 1  country was not only the fact that we got all these natural

       1:58PM 2  resources and this great land, but also, we have brain power.

       1:58PM 3  And he wanted to do something to motivate all of us to use our

       1:58PM 4  brain power.  And so that's why there was set up a patent

       1:58PM 5  system that was unlike any other.

       1:58PM 6            And here in general is the way that the patent

       1:58PM 7  system works.  You have -- you say, Inventor -- Mr. or Ms.

       1:59PM 8  Inventor, you give me a complete description of what your

       1:59PM 9  inventions are.  Tell me how to make it.  Tell me all the

       1:59PM10  details, so that when your patent expires, then anybody can

       1:59PM11  come out and make it.  And it'll be good for everyone.

       1:59PM12  Because after the period of your patent, then anyone can make

       1:59PM13  it, and there will be great competition, and the prices will

       1:59PM14  drop.

       1:59PM15            But in exchange for that, because you need to

       1:59PM16  motivate these people to disclose everything -- in exchange

       1:59PM17  for that, what I want you to do is, we'll give you a period of

       1:59PM18  time during which you will have the exclusive right, you will

       1:59PM19  be the only person in the world who can -- only person in the

       1:59PM20  United States, who can make it, or you can license somebody

       1:59PM21  else to make it.  But during that period, so that you can

       1:59PM22  recover the money that you have invested, the hard work, the

       1:59PM23  research doctors, you'll have the exclusive right.  And that's

       2:00PM24  the way it was set up.  And it's been extremely successful.

       2:00PM25            And that's at least one of the reasons, if not the
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       2:00PM 1  primary reason, that this country has always had the best

       2:00PM 2  technology in the world; that we've invented things such as --

       2:00PM 3  everything from the telephone, the airplane, to the computer.

       2:00PM 4  And we'll continue to invent.  That's because brain power,

       2:00PM 5  ideas, are respected and protected.  And so Dr. Argenta took

       2:00PM 6  it very seriously.

       2:00PM 7            Now, also, Judge Furgeson told you about prior art.

       2:00PM 8  And what he told you was that an inventor has the obligation

       2:00PM 9  to tell the experts in the patent office if there are any

       2:00PM10  articles or any information about this area of science.  The

       2:00PM11  reason for that is so that the experts in the patent office

       2:00PM12  can determine, well, is this really new, or is this something

       2:00PM13  old?

       2:00PM14            And what -- Dr. Argenta took this very seriously.

       2:01PM15  As a matter of fact, he put -- he sent the patent office 180

       2:01PM16  separate publications and patents saying, these are areas that

       2:01PM17  I want you to look at to see if what I'm doing is right, if

       2:01PM18  what I'm doing is new.  And the patent examiner, who was

       2:01PM19  specifically delegated to the wound healing devices, somebody

       2:01PM20  who had experience in it, took six years to review this.

       2:01PM21  There were over 50 communications between the examiner and Dr.

       2:01PM22  Argenta.  It was very carefully thought out.  And in the end

       2:01PM23  the patent examiner, in the patent office, said, this is new

       2:01PM24  and novel, and we're going to issue a patent.  As a matter of

       2:01PM25  fact, there have been several patents issued to Dr. Argenta
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       2:01PM 1  and Dr. Morykwas.  We're going to talk specifically about two

       2:01PM 2  of them in this case.  But there are several of them issued in

       2:01PM 3  this very area.

       2:01PM 4            And one piece of this -- of that wound publication,

       2:01PM 5  that Dr. Argenta sent to them, have them look at, was an

       2:01PM 6  article by a doctor named Mark Chariker.  Mark Chariker is a

       2:02PM 7  doctor in South Carolina, and didn't know Dr. Argenta.  Dr.

       2:02PM 8  Argenta didn't know him.  But they -- he sent this to them.

       2:02PM 9  And this is important for two reasons.  One, it show you the

       2:02PM10  extent to which Dr. Argenta took to carry out his obligation

       2:02PM11  to give -- to fully disclose, to give all the information.

       2:02PM12            And secondly, it's because this article is the

       2:02PM13  primary basis that Medela and Richard Weston are trying to use

       2:02PM14  to get around Dr. Argenta's patents.

       2:02PM15            Now, the patent examiner, in fact, said this didn't

       2:02PM16  -- this didn't cause him any trouble, and so he issued the

       2:02PM17  patent anyway.  But as Judge Furgeson also told you, sometimes

       2:02PM18  the patent examiners, when they get a specific piece of prior

       2:02PM19  art, they look at it and they reject some of the claims of the

       2:03PM20  patent and -- temporarily, and say, "Talk to me about it.

       2:03PM21  Explain to me why you're different."

       2:03PM22            And let's look at what it was in this particular

       2:03PM23  Mark Chariker article that got him concerned.  You can see

       2:03PM24  that this article was about seven people who had fistula;

       2:03PM25  F-I-S-T-U-L-A.  Now, what is a fistula?  I didn't have the
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       2:03PM 1  foggiest idea when I got this case.  A fistula is a hole in

       2:03PM 2  your bladder or your bowel.  Now, we don't need to go into

       2:03PM 3  detail, but you can imagine that there's a lot of fluid, or

       2:03PM 4  scientists call it effluent, that come out of that that's not

       2:03PM 5  very pleasant.  It's smelly.  It's like an open sewer.  And so

       2:03PM 6  that's what it was about.

       2:03PM 7            And he looked -- the examiner looked at it.  And he

       2:03PM 8  said, it uses the word suction.  And he said, it uses the word

       2:03PM 9  granulation.  And we're going to talk about granulation.  I'm

       2:04PM10  sorry to keep bouncing new words on you, but they're here.

       2:04PM11  Granulation simply means to cause new tissue to grow.  And so

       2:04PM12  he says, "Well, that's sort of the same as Dr. Argenta's

       2:04PM13  invention, so talk to me."  But after he had -- he looked at

       2:04PM14  it and read it, he saw that there were a bunch of things that

       2:04PM15  were totally different, that Dr. Chariker's article had

       2:04PM16  nothing to do with it.  And the sort of things he found were,

       2:04PM17  first -- one, there are no -- this is about fistulas, not

       2:04PM18  about the wounds that we are talking about.

       2:04PM19            Secondly, another difference that he may have seen,

       2:04PM20  is that this is about drainage, not about healing.  We talked

       2:04PM21  earlier that drainage of wounds has been around forever.  The

       2:04PM22  wound healing by suction had not been.  And so this is about

       2:04PM23  drainage.

       2:04PM24            Now, it doesn't -- you don't have to be a doctor to

       2:04PM25  understand why, if you have a hole in your bladder or your

                                                                             299

       2:04PM 1  bowel, you need to drain that stuff off.  Okay?  Because it

       2:04PM 2  could just infect your entire body.  So this talks about that

       2:05PM 3  what they're doing is drainage.  In fact, what it says is the

       2:05PM 4  most important part of this Chariker idea is to drain away the

       2:05PM 5  effluent.  That's the most important thing, because they had

       2:05PM 6  to get it out.  It wouldn't go away.

       2:05PM 7            When you look at the part about granulation, it's

       2:05PM 8  actually the exact opposite of what Dr. Argenta wanted.  Dr.

       2:05PM 9  Argenta wanted to grow that new and healthy tissue, but Dr.

       2:05PM10  Chariker didn't want to.  In fact, he wanted to decrease

       2:05PM11  granulation, and he wanted to do that for an obvious reason.

       2:05PM12  The sort of tissue you get in that location is not very good.

       2:05PM13  It's unhealthy.

       2:05PM14            And finally, he talks about, you stop this treatment

       2:05PM15  whenever the fistula seals up.  That's -- let other people

       2:05PM16  take over.  And Dr. Argenta's idea was that, "Hey, we're going

       2:05PM17  to keep going.  We're going to do it until the wound heals."

       2:05PM18  So the examiner looked at that and the other 179 pieces of

       2:05PM19  prior art.  And he said, "I think this is a new invention."

       2:05PM20  And so in 1997, after six years and a lot of consultation, the

       2:06PM21  patent was issued.  And that was a great day in the lives of

       2:06PM22  Dr. Argenta, Morykwas and to Wake Forest.

       2:06PM23            Let me take you back in time again and show you, so

       2:06PM24  you can compare, the Argenta and the Chariker.  First, I'm

       2:06PM25  going to show you the animation again from Argenta's
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       2:06PM 1  invention.  And you see that, where the primary purpose is to

       2:06PM 2  grow new tissue and to get the wound to close and fill up.

       2:06PM 3  And we can compare that with Chariker's invention, where you

       2:06PM 4  see this fluid coming down.  That's the fluid from your bowel

       2:06PM 5  or your bladder.  And the goal, what it is to do, is to draw

       2:06PM 6  that out, suck that out.  That's just what happens.  And so

       2:07PM 7  they suck that away, drain it.  So very different processes,

       2:07PM 8  very different techniques.

       2:07PM 9            And Dr. Chariker's article, while it was fine, was

       2:07PM10  not picked it up.  It was not quoted.  It didn't make any

       2:07PM11  impact.  Dr. Chariker didn't file any patent applications,

       2:07PM12  nothing happened because it was just not that big of deal.

       2:07PM13  Dr. Argenta, you will see, was totally different.  But the

       2:07PM14  differences that we talked about, the purpose, Chariker is

       2:07PM15  drainage.  The purpose of Argenta was healing.

       2:07PM16            The type of wound we're talking about, they were

       2:07PM17  talking about fistulas.  Dr. Argenta, we're talking about many

       2:07PM18  things other than fistulas, often diabetic wounds, wounds that

       2:07PM19  are chronic.

       2:07PM20            When we talk -- my eyesight is going out in my old

       2:07PM21  age.  We talk about the -- we talked about the purpose.

       2:08PM22  They're talking about wound healing versus drainage.  Talk

       2:08PM23  about granulation.  We talk about -- Dr. Chariker was opposed

       2:08PM24  to granulation.  And Dr. Argenta, that is the goal of it, is

       2:08PM25  granulation.
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       2:08PM 1            Then we talk about the suction.  Now, in Dr.

       2:08PM 2  Chariker, they wanted continuous.  That is, they kept the

       2:08PM 3  suction on full time.  But Dr. Argenta found that with certain

       2:08PM 4  types of wounds it was more effective to -- intermittent, to

       2:08PM 5  run awhile, turn it off, run it awhile, again.  So he wanted

       2:08PM 6  continuous or intermittent.

       2:08PM 7            They talk about the source of the suction.  If any

       2:08PM 8  of you have ever been to a hospital room, you know every

       2:08PM 9  hospital room has wall suction.  And that every room -- and it

       2:08PM10  comes off -- there's a big, like a big vacuum cleaner in the

       2:08PM11  center of the hospital.  And you can just connect.  Well, it

       2:08PM12  does some good, but it's not regulated.  It's not particularly

       2:09PM13  sanitary.  You don't know how much suction you are going to

       2:09PM14  get.  That was fine for Dr. Chariker because he is just trying

       2:09PM15  to drain.

       2:09PM16            But because Dr. Argenta is doing something specific,

       2:09PM17  he wanted to have a machine with a mobile pump.  He wanted to

       2:09PM18  have a canister.  He wanted to have a bacteria filter, make

       2:09PM19  sure that there wasn't bacteria that got into the system.  And

       2:09PM20  he wanted to have a shutoff valve, so it wouldn't keep

       2:09PM21  running.  So they were basically very, very different.

       2:09PM22            And he -- they were very different in other ways,

       2:09PM23  too.  He was -- Dr. Chariker was talking about just gauze,

       2:09PM24  because he was just trying to keep the tube from being sucked

       2:09PM25  -- sucking in.  And so his had gauze there.  On the other
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       2:09PM 1  hand, Dr. Argenta wanted a screen.  He wanted something so he

       2:09PM 2  could deal with the growing tissue.  And so there are

       2:09PM 3  substantial differences, and they were very different.  And

       2:09PM 4  that's some of the reasons that the patent office looked at

       2:10PM 5  Dr. Chariker's and said, "It doesn't affect us."  "Dr.

       2:10PM 6  Argenta, you're okay.  You got a patent."

       2:10PM 7            Now, at that time -- by that time there was already

       2:10PM 8  a partnership in place, because in 2003 Dr. Leininger found

       2:10PM 9  out about this invention.  And he sent -- he sent his brother,

       2:10PM10  who is a doctor, and other people to North Carolina to talk to

       2:10PM11  Dr. Argenta and talk to Wake Forest because this was a

       2:10PM12  partnership they wanted to form between Kinetic Concepts and

       2:10PM13  Wake Forest.

       2:10PM14            And you'll hear that there were other companies, big

       2:10PM15  companies that said, "No, we'll pass on that."  They wanted no

       2:10PM16  part of it because they weren't sure if they could make some

       2:10PM17  money off of it.  As a matter of fact, Dr. Jim will tell you

       2:10PM18  that his company told him three times, "We don't want to do

       2:10PM19  the Wound VAC.  Doesn't look like it is going to make any

       2:10PM20  money."  And Dr. Jim said finally, "I don't care.  We're going

       2:11PM21  to do it.  And it cures a lot of patients.  And we'll worry

       2:11PM22  about the money later."  And that's -- and they did it.

       2:11PM23            And they formed this partnership in 2003.  And it

       2:11PM24  was in the form of a license agreement.  And this license

       2:11PM25  agreement said that each party would contribute to develop the
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       2:11PM 1  VAC, the Wound VAC.  And as a result of this license

       2:11PM 2  agreement, there are over 20,000 people every day in the

       2:11PM 3  United States who get VAC treatment.

       2:11PM 4            And in this partnership, Wake Forest gave the

       2:11PM 5  invention -- this is important -- and also the brains of Dr.

       2:11PM 6  Lou.  On the other hand, Kinetic Concepts provide its 30 years

       2:11PM 7  of experience in the wound care industry.  They provide all of

       2:11PM 8  its medical staff.  And most of the representatives of KCI,

       2:11PM 9  they're always clinical people out there, primarily nurses who

       2:11PM10  would go in, and they talk to the doctors and the nurses on

       2:12PM11  how to use various products.  And that was a big help.  In

       2:12PM12  addition, KCI has 20 Ph.D.s who work full-time in research.

       2:12PM13  And ultimately, KCI also contributed hundreds of millions of

       2:12PM14  dollars for research and development to improve this product.

       2:12PM15  So this was a very important partnership.

       2:12PM16            But what is this partnership all about?  Well, let

       2:12PM17  me first show you the Wound VAC today.  And this is 11 years

       2:12PM18  after.  On the left you see the VAC ATS, which is right up

       2:12PM19  here.  And the VAC ATS -- that's Advanced Therapy Solution.

       2:12PM20  It's used in hospitals.  It's used in people who have large

       2:12PM21  wounds.  Then on the right side is called the VAC Freedom.

       2:12PM22  And this is actually sort of the ultimate solution to the

       2:13PM23  problem that Dr. Argenta saw.  This you can wear on your belt.

       2:13PM24  You can put the dressing and connect it, and you can actually

       2:13PM25  walk while you're helping to close your wound.  And what it
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       2:13PM 1  does, it gets people out of the hospital, gets them to return

       2:13PM 2  to their lives.  And that's what's important.

       2:13PM 3            And so these are the current Wound VAC.  And as I

       2:13PM 4  said, two parts, a main pump unit that has a computer, has a

       2:13PM 5  suction source.  It has tubing.  It has a canister to contain

       2:13PM 6  the fluid that comes out of the wound.  And it has alarms to

       2:13PM 7  protect the patient, to make sure that there's not too much

       2:13PM 8  suction or too little suction going to the patient.

       2:13PM 9            Then the other part is the dressing.  It's broken

       2:13PM10  into two parts.  The screen, which helps regulate the growth

       2:14PM11  of new tissue, placed in the wound.  As these wounds grow

       2:14PM12  smaller, you can cut smaller and smaller pieces.  And the

       2:14PM13  cover, which you put over it.  And then a sealing solution.

       2:14PM14  And like I said, it can either be an adhesive that is on the

       2:14PM15  cover itself, or there's a paste that you use on your body,

       2:14PM16  which doesn't tear out -- doesn't tear your skin out when you

       2:14PM17  use it.  So that's what was done.

       2:14PM18            Now, you've heard me talk about it.  Let's look at a

       2:14PM19  picture.  I'm going to show you a picture of -- realtime, of a

       2:14PM20  patient using the VAC.  I'm going to show you ten seconds, and

       2:14PM21  that's going to be ten seconds on the -- of the use of the VAC

       2:14PM22  itself.  Now, just to orient you, you see there's the tubing

       2:14PM23  coming in.  You see the plastic around there, you just barely

       2:14PM24  see it.  It is shiny.  That's the cover.  And underneath, what

       2:14PM25  appears to be green on the video, is the screen.  Same stuff,
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       2:14PM 1  just a different color.

       2:14PM 2            And when we turn it on, you're going to see what

       2:15PM 3  happens.  This is an actual person, actual realtime.

       2:15PM 4            Go ahead, Trevor.

       2:15PM 5       (Playing video)

       2:15PM 6            MR. MACON:  What you see is an incredible shrinking

       2:15PM 7  of the wound.  And, of course, it wouldn't be possible any

       2:15PM 8  other way within ten seconds.  And we don't keep them on for

       2:15PM 9  ten seconds.  For some people we keep them on for a day or

       2:15PM10  two.  Other people -- and I'm going to show you an instance --

       2:15PM11  it may take a couple of weeks or three weeks or more, if it's

       2:15PM12  a serious wound.  But this is something amazing and something

       2:15PM13  that hadn't been done before, something that hadn't been

       2:15PM14  written about before.

       2:15PM15            And let me show you -- first, let me show you one

       2:15PM16  dramatic example.  And again, these pictures are pretty

       2:15PM17  graphic, so I'm going to warn you in advance, but a dramatic

       2:15PM18  example.  Then we'll go to the four instances we talked about

       2:15PM19  before.

       2:15PM20            This man had fell under a bus and had his body

       2:15PM21  ripped from the stomach, all the way around.  To orient you,

       2:16PM22  he is lying on his back.  This is his legs down at this end,

       2:16PM23  the back up here.  This is his stomach.  You can see the nurse

       2:16PM24  holding his hand.  Before the VAC, this man would have died.

       2:16PM25  No question about it.  There's no way you can sew that up.
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       2:16PM 1  There's no way that the tissue would have grown fast enough.

       2:16PM 2  It would have got infected.  He would have died.

       2:16PM 3            Fortunately, at this hospital they had a VAC, and

       2:16PM 4  they had experience with it.  And I'll show you after two

       2:16PM 5  weeks what happened.  And again, you can see -- you can see

       2:16PM 6  the two things that happened.  One, you see how the wound has

       2:16PM 7  grown smaller?  And secondly, and more exciting, is that all

       2:16PM 8  -- it's filled in.  And look, that's -- red is healthy.  Red

       2:16PM 9  is new, oxygenated fiber and tissue.  This man survived this

       2:16PM10  accident because of the VAC.

       2:16PM11            Let's go back to the four examples we showed you

       2:16PM12  before and showed you actual VAC photographs.  The person with

       2:17PM13  the flesh eating bacteria, it saved his arm and it saved him.

       2:17PM14  The VAC stopped it.

       2:17PM15            The woman with the wound that -- the stitches that

       2:17PM16  came out, they were able to decrease the size so dramatically

       2:17PM17  that they were able to sew it up very quickly.  The

       2:17PM18  seven-year-old boy with the gunshot wound that looked as if he

       2:17PM19  was going to lose his arm, Dr. Argenta's responsible for this,

       2:17PM20  but he was able to use his arm again.  In fact, he was able to

       2:17PM21  play baseball again.  Incredible.

       2:17PM22            Then the last -- the 97-year-old woman with diabetes

       2:17PM23  and a wound that she had had for eight years, that they had

       2:17PM24  tried everything to heal.

       2:17PM25            And that's the story of the VAC.  The VAC -- these
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       2:17PM 1  are instances -- now, let me tell you how the medical

       2:17PM 2  community has reacted.  We can just show you examples, but

       2:17PM 3  what has the medical community thought about this product?

       2:18PM 4  Well, there have been over 200 peer review articles.  And what

       2:18PM 5  a peer review article is, is not only does a doctor say the

       2:18PM 6  VAC is amazing.  But they get scientists to come in and review

       2:18PM 7  the article and make sure it meets standards.  And they have

       2:18PM 8  over 200 of these.

       2:18PM 9            Over 300 other articles talking about the great

       2:18PM10  things that the VAC has done.  In 42 medical school textbooks

       2:18PM11  they talk about how the VAC is the best thing that has

       2:18PM12  happened to wound care.

       2:18PM13            And then there are numerous randomized controlled

       2:18PM14  trials.  Now, what is that?  You hear about blind trials.

       2:18PM15  These are very scientifically controlled.  And what they do is

       2:18PM16  they put some of the people on the VAC and some of the people

       2:18PM17  on other types of wound treatment.  And then they have doctors

       2:18PM18  come in and check on how these people are progressing.  But

       2:18PM19  they take the -- they take the type of therapy off the person

       2:18PM20  before the doctor comes in.  And they don't tell them, "This

       2:18PM21  guy's got the VAC, and this guy's got a certain type of

       2:19PM22  dressing."  And so they do that inspection.

       2:19PM23            And in all of these trials, what they've shown is

       2:19PM24  that the VAC is superior to all other kinds of wound care.

       2:19PM25  And as I've said, over a million patients have used it in 11
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       2:19PM 1  years.  And so the VAC is pretty exciting.

       2:19PM 2            Now, I said there are hundreds of articles that say

       2:19PM 3  that it's new, it's revolutionary.  This is one -- one that

       2:19PM 4  was put out by Harvard and MIT, Massachusetts Institute of

       2:19PM 5  Technology.  And there were, I believe, seven different

       2:19PM 6  authors of it.  One of it is Dennis Orgill, who was a

       2:19PM 7  principal investigator for KCI during that time.  And he's

       2:19PM 8  going to come here and talk about how the VAC has changed the

       2:19PM 9  practice of medicine.  He's going to come here and testify on

       2:19PM10  our behalf.

       2:19PM11            But this article is pretty amazing in itself, in

       2:19PM12  that it talks -- Harvard and MIT talk about an exciting new

       2:20PM13  technique.  Whenever you hear the lawyers for the other side

       2:20PM14  say, "This is old stuff," somebody forgot to tell Harvard and

       2:20PM15  MIT.  Whenever you hear them say, "Well, this has been done

       2:20PM16  before," you'll see all of these articles that say this is

       2:20PM17  new, this is exciting.

       2:20PM18            And they talk about how -- the fact that now the VAC

       2:20PM19  is the therapy of choice for serious wounds at Harvard Medical

       2:20PM20  School, because it helps not only chronic wounds, it also

       2:20PM21  helps acute, or bad wounds that have not been around for a

       2:20PM22  long time.  And this article goes on to talk about the thing I

       2:20PM23  was showing you with my little bubbles and -- showing them

       2:20PM24  there, that what this does, is it appears to grow new tissue

       2:20PM25  through causing the cells to grow.  And so this is a very
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       2:20PM 1  exciting thing, and there's been a lot going on with the Wound

       2:20PM 2  VAC.

       2:20PM 3            Now, let me talk about where we are now.  Let's take

       2:21PM 4  ourselves up to the end of 2003.  We show our time line, and

       2:21PM 5  we show that as far as we've got -- and let's finish it up.

       2:21PM 6  We saw in 1997 KCI actually launched -- in '95, KCI actually

       2:21PM 7  launched the VAC.  In 1997, there was a study put out by Dr.

       2:21PM 8  Argenta dealing with 300 patients.  And of those, 297 showed

       2:21PM 9  significant progress with the VAC.

       2:21PM10            In 1999, Dr. Philbeck published a study using a

       2:21PM11  thousand patients.  And it showed two things.  Not only great

       2:21PM12  success for the VAC, but also, that it was cheaper.  Why?

       2:21PM13  Because it got people out of the hospital.

       2:21PM14            Year 2000, there was another randomized trial.  Now,

       2:21PM15  there are hundreds of those, and we can fill the entire thing

       2:22PM16  but -- excuse me.  But we'll -- the point is made.  It's an

       2:22PM17  incredible device.

       2:22PM18            So I think it's clear that the evidence will show

       2:22PM19  our first point, which is that the VAC, the Wound VAC, is

       2:22PM20  incredible.  I mean, it is revolutionary.

       2:22PM21            The second is that Richard Weston, with Medela and

       2:22PM22  with BlueSky, has conspired to copy and compete unfairly.  And

       2:22PM23  on this, I'm going to start at the end, and then let's figure

       2:22PM24  out if there was a conspiracy.  Okay?

       2:22PM25            I'm going to start at -- pick it up at April 2002.
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       2:22PM 1  In April of 2002, a man named Richard Weston, who was formerly

       2:22PM 2  senior executive at Medela in the United States -- there's a

       2:22PM 3  Medela in the United States and Medela in Switzerland.  And he

       2:22PM 4  was executive at Medela in the United States.  He formed a new

       2:23PM 5  company -- left Medela, formed a new company -- called BlueSky

       2:23PM 6  Medical.

       2:23PM 7            And before I go any further, it's sort of strange he

       2:23PM 8  should call this BlueSky Medical, because there was no one

       2:23PM 9  with medical training involved in the company.  They didn't

       2:23PM10  have any medical consultants, didn't have any medical people,

       2:23PM11  had no medical training whatsoever.  But don't listen to me.

       2:23PM12  Let's hear from Mr. Weston, hear him speak.

       2:23PM13            (Playing video)

       2:23PM14            QUESTION:  What medical training have you had?

       2:23PM15            ANSWER:  At one time I was CPR certified.  I'm not

       2:23PM16  sure if that's medical training or not, but -- and I took a

       2:23PM17  course in infant CPR.  When I was in the Boy Scouts, I think

       2:23PM18  there was a first aid class that I may have taken.  And in

       2:23PM19  college they had an outdoor recreation program, I think we did

       2:24PM20  a little -- little bit of training on first aid.

       2:24PM21            QUESTION:  Other than what you have specifically

       2:24PM22  stated, what medical training do any of the employees of

       2:24PM23  BlueSky have?

       2:24PM24            ANSWER:  Medical training.  I don't really know.

       2:24PM25            QUESTION:  Has any doctor or healthcare professional
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       2:24PM 1  had any involvement in connection with the manufacture or

       2:24PM 2  supervision of the manufacture of the Chariker-Jeter kits, the

       2:24PM 3  Wooding-Scott kits or Kremlin kits?

       2:24PM 4            ANSWER:  Well, you know, like I said, I mean, the

       2:24PM 5  kits are made by, generally, warehouse personnel who put the

       2:24PM 6  components together, you know, following, you know, the

       2:24PM 7  instructions.  That's how the kits are manufactured.

       2:25PM 8            QUESTION:  Has any doctor or healthcare professional

       2:25PM 9  had any involvement in the establishment of the instructions

       2:25PM10  for the manufacture of the Chariker-Jeter kits, the

       2:25PM11  Wooding-Scott kits or the Kremlin kits?

       2:25PM12            ANSWER:  I don't recall if we had any medical review

       2:25PM13  on that.

       2:25PM14       (Video stopped)

       2:25PM15            MR. MACON:  So no medical review whatsoever, no

       2:25PM16  medical employees, selling a product that -- BlueSky Medical

       2:25PM17  selling a medical device.  I noticed one thing.  There's some

       2:25PM18  jerkiness there.  During the course of the testimony there

       2:25PM19  were some statements by lawyers, all appropriate.  But those

       2:25PM20  have been removed.  And all you heard was -- nothing of

       2:25PM21  substance of the witness that was changed in any way.  And he

       2:25PM22  admitted that his sole medical training was a CPR course.

       2:25PM23            So let's follow through on our line.  So April, he

       2:25PM24  forms a new company called BlueSky Medical.  And June, he

       2:25PM25  comes out with a product called the Wound Vacuum, and tells
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       2:26PM 1  the world it's the same as the VAC.

       2:26PM 2            Now, the choice of the word "Wound Vacuum" and the

       2:26PM 3  similarity to the Wound VAC that KCI had been -- and Wake

       2:26PM 4  Forest had been working on for 13 years isn't coincidental.

       2:26PM 5  But does everybody understand how if Wake Forest Medical

       2:26PM 6  School, Kinetic Concepts with a vast staff of research, and

       2:26PM 7  having spent hundreds of millions of dollars to develop this,

       2:26PM 8  if it took them 13 years to get to this point, and Richard

       2:26PM 9  Weston with his CPR course was able to do it in two months?

       2:26PM10  Does that sound right?  Well, there's a reason for it.

       2:26PM11            One, you're going to see that he absolutely copied

       2:26PM12  Dr. Argenta's invention, shamelessly copied it.  Undisputable

       2:26PM13  proof of that.

       2:26PM14            And two, he didn't do it by himself.  He got a

       2:27PM15  little help his friends.  And where were his friends located?

       2:27PM16  His friends were located at Medela.  Again, I'm not asking you

       2:27PM17  to take my word for it.  Let's see what Richard Weston said in

       2:27PM18  an email that he sent out just two months after this.

       2:27PM19            You see what he said?  Starting -- I have a new

       2:27PM20  startup company in Carlsbad -- that's Carlsbad, California --

       2:27PM21  called BlueSky Medical, with some help from Medela, some help.

       2:27PM22  It's going to turn out that you'll see that it was a lot of

       2:27PM23  help.

       2:27PM24            Now, what you're going to see is that this -- that

       2:27PM25  BlueSky is simply a device for Medela to infringe patents
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       2:27PM 1  without using their own name.  What you're first going to see

       2:27PM 2  is that the BlueSky Versatile 1 Wound Vacuum is, in fact,

       2:28PM 3  exactly the Medela Vario 1 pump with only one real change.

       2:28PM 4  The contract requires BlueSky to cover up the Medela name.

       2:28PM 5            Now, why would Medela want to cover up their name?

       2:28PM 6  Why would Medela not want to sell the products of their own --

       2:28PM 7  sell it themselves?  It's a big company.  They've got a good

       2:28PM 8  name.  Why don't they want to do it?  I think you'll find the

       2:28PM 9  evidence will show that Medela knew that what was going to be

       2:28PM10  done was going to infringe Dr. Argenta's patents.  And they

       2:28PM11  wanted to stop it.  They wanted to be able to sneak around it.

       2:28PM12  And they wanted to put up Richard Weston, and think, if he

       2:28PM13  gets sued, no big deal, but keep Medela out of it.  And that's

       2:28PM14  what happened.  And again, I'll show you some evidence that

       2:29PM15  shows that that's exactly what happened.

       2:29PM16            But first, let's go back to our time line.  In 2001,

       2:29PM17  Medela already knew about Dr. Argenta -- already knew about

       2:29PM18  his success, because after a number of years where it had been

       2:29PM19  hard to convince doctors to use the Wound VAC, then it took

       2:29PM20  off.  People -- these articles started appearing about what

       2:29PM21  wonderful things had happened.  These studies began to show.

       2:29PM22  And people said, "This is a great product."  And so it took

       2:29PM23  off, and they started to recoup the money they had spent.  And

       2:29PM24  it was doing very well.

       2:29PM25            And the people at Medela, they wanted a piece of
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       2:29PM 1  that action, but they didn't want to do the research.  They

       2:29PM 2  didn't want to do the development.  They didn't want to spend

       2:29PM 3  the money.  They didn't want to put forth the effort.

       2:29PM 4            And so Medela calls up Kinetic Concepts.  And says,

       2:29PM 5  "Hey, we'd like to come down and meet you guys.  And we'd like

       2:29PM 6  to talk about you maybe buying some of our pumps.  We'll come

       2:29PM 7  down to San Antonio, not a problem."  Kinetic Concepts said,

       2:29PM 8  "That's fine.  Come on down."  And so people from Medela U.S.

       2:30PM 9  and some people from Medela Switzerland came down to San

       2:30PM10  Antonio.

       2:30PM11            And the people at Kinetic Concepts thought, they're

       2:30PM12  coming down to talk about pumps.  That was not true.  Medela's

       2:30PM13  own documents show that wasn't what they were doing at all.

       2:30PM14  What they were doing was they were trying to scout out Kinetic

       2:30PM15  Concepts, and they were trying to find out what Kinetic

       2:30PM16  Concepts was doing.  They wanted to find out about Kinetic

       2:30PM17  Concepts' patents.

       2:30PM18            And very specifically, their own memos -- that

       2:30PM19  before this trip, they say their objective was to find out as

       2:30PM20  much as possible about KCI's strategies, about its business,

       2:30PM21  about its intellectual property, the patents, today and

       2:30PM22  planned.  They were on a scouting mission.  They wanted to

       2:30PM23  find out what in the world Kinetic Concepts was doing and

       2:30PM24  investigate about their patents.

       2:30PM25            And you may have heard the Medela attorney say,

                                                                             315

       2:31PM 1  "Well, there's nothing wrong with doing these things.  They

       2:31PM 2  were just thinking about maybe they'd get in that business."

       2:31PM 3  Well, there was no maybe about it.  Medela had made a plan and

       2:31PM 4  already decided they were going to go in competition with KCI.

       2:31PM 5  They were going to get in this wound healing business.  They

       2:31PM 6  just didn't know how they were going to sneak around and do

       2:31PM 7  it.  And they didn't want to be caught violating Dr. Argenta's

       2:31PM 8  patents.

       2:31PM 9            Now, it's not me talking.  Look at what they said

       2:31PM10  before the meeting in their own notes.  They said, "Hey, I

       2:31PM11  wonder how KCI is going to react when we launch our new pump

       2:31PM12  in 2002?"  This is 2001.  They had already made the decision

       2:31PM13  they were going in competition, and they didn't tell KCI a

       2:31PM14  thing.  They spent this meeting talking to KCI and said, "Now,

       2:31PM15  tell me about your patents.  Do you have any other patents?"

       2:31PM16  Question is right here.  They kept asking these questions.

       2:31PM17  But they never said, "By the way, we're thinking about going

       2:31PM18  into competition with you.  By the way, we're going to try to

       2:31PM19  get around Dr. Argenta's patents."  No.  They never said that

       2:32PM20  at all.

       2:32PM21            So after this meeting, the people from Medela, both

       2:32PM22  Medela Switzerland and Medela U.S., they begin -- they

       2:32PM23  continued to try to find out all they could about these

       2:32PM24  patents, and to try to find some way to get around it.

       2:32PM25            Richard Weston wrote to the president of the
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       2:32PM 1  worldwide Medela located in Switzerland, Mr. Urs Tanner, and

       2:32PM 2  he got -- he got the manual and -- started with the KCI Wound

       2:32PM 3  VAC manual and started going over that.  And he started

       2:32PM 4  looking, started investigating and taking it apart, figuring

       2:32PM 5  how could they get around the patent?  They did that in

       2:32PM 6  August.  And this was his full-time job at this time, was just

       2:32PM 7  finding some way to get around the Argenta patents.

       2:32PM 8            Then in November they talked about his strategy.

       2:32PM 9  And his strategy wasn't how to enter into the market, should

       2:32PM10  we make a pump?  His strategy was tactics and strategy against

       2:32PM11  the VAC.  You've heard the word "prior art."  Look what he's

       2:33PM12  talking about.

       2:33PM13            Trevor, push it back.  I'm sorry.

       2:33PM14            He's talking about prior art.  And prior art is what

       2:33PM15  you do when you're getting a patent.  But they were looking at

       2:33PM16  some way of could we somehow invalidate, destroy Dr. Argenta's

       2:33PM17  patent?  Because he talks about, he's looking for prior art.

       2:33PM18  And that was his goal.  Of course, they never told KCI they

       2:33PM19  were doing it.  They continued to have contact with KCI, to

       2:33PM20  try to get information from KCI, but they never mentioned they

       2:33PM21  were out there looking.  And they continued all through 2001.

       2:33PM22            Then on January 2, 2002, Mr. Weston sends another

       2:33PM23  email, internal, to the other Medela executives.  And he is

       2:33PM24  excited.  He has decided he's hit the mother load.  He says,

       2:33PM25  you know, "This is a happy new year present.  This may be --

                                                                             317

       2:33PM 1  this may be the most important find of the year."  He is very

       2:34PM 2  excited.  And the reason why, well, he's found Chariker-Jeter.

       2:34PM 3  And he said, "This is clearly prior art."  Of course, doesn't

       2:34PM 4  make any difference to him that the Patent Office has already

       2:34PM 5  looked at this and said, "No, it's not."  But he's looking at

       2:34PM 6  it anyway.

       2:34PM 7            And before we go any further, you remember how they

       2:34PM 8  said, "We were just looking for ways to help people."  That's

       2:34PM 9  not what they're talking about.  Does this say anything about

       2:34PM10  they were going to help people?  No.  It says, "Maybe we can

       2:34PM11  get a big revenue stream.  Maybe we can make a lot of money."

       2:34PM12  If we can somehow get around Dr. Argenta's patent, we can make

       2:34PM13  a lot of money.

       2:34PM14            And then read the last part of the letter.  And that

       2:34PM15  is, "We can either make this money directly through Medela, or

       2:34PM16  we can make it through another company."  See, they already

       2:34PM17  had this idea that they were going to set up this shell

       2:34PM18  company and use this shell company to sort of deflect what's

       2:34PM19  going to come after them, from Medela.  These are not my

       2:34PM20  words.  These are their words.

       2:34PM21            So January of 2002, they have another meeting with

       2:35PM22  Kinetic Concepts.  And at this meeting, which occurs in

       2:35PM23  Chicago, near Medela's USA plant, again, they talk -- they

       2:35PM24  don't tell KCI anything.  They don't mention that they're out

       2:35PM25  there trying to get around Dr. Argenta's patent.  They don't
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       2:35PM 1  mention they're trying to cheat Dr. Argenta's patents.  They

       2:35PM 2  don't mention that they've already got solid plans to build a

       2:35PM 3  new pump.  They mention none of that.  "Maybe we can sell you

       2:35PM 4  some pumps."  So they have this meeting.

       2:35PM 5            But the activity picks up at Medela.  And at Medela

       2:35PM 6  there is a -- there's a business plan put together by Richard

       2:35PM 7  Weston and circulated to the Medela people.  And this business

       2:35PM 8  plan lays out certain of the elements of the conspiracy.

       2:35PM 9  Among other things, it talks about that they're going to use

       2:35PM10  the Vario pump from Medela.  It talks about that they are

       2:35PM11  going to use disposable products and sell them as negative

       2:36PM12  pressure wound therapy.

       2:36PM13            It talks about the fact that they knew that Kinetic

       2:36PM14  Concepts would defend Dr. Argenta's patents.  And they're

       2:36PM15  going to have -- there's going to be litigation.  It even says

       2:36PM16  there's going to be litigation in Texas.  And they say, "If

       2:36PM17  there's going to be litigation, we'll go ahead and we'll hire

       2:36PM18  Karl Weston, Richard Weston's brother, to be the head lawyer

       2:36PM19  to deal with this litigation."  Now, it's incredible that this

       2:36PM20  lawsuit was part of their plan.  They knew it was going to

       2:36PM21  happen.  They already thought about -- going to use this

       2:36PM22  Chariker-Jeter.  This whole thing was planned out by Richard

       2:36PM23  Weston and the people at Medela.

       2:36PM24            They thought it's going to take about $500,000 to

       2:36PM25  start this new company.  And they wanted to start it as soon
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       2:36PM 1  as possible.

       2:36PM 2            In addition, going to the second phase, they talk

       2:36PM 3  again about, "Maybe we ought to set up a small company.  If we

       2:36PM 4  set up a small company, maybe KCI won't bother them.  Or if

       2:36PM 5  they do, doesn't make any difference.  Medela will get the

       2:37PM 6  money from the pumps, and Medela will be safe."

       2:37PM 7            And they say, "This is a big market."  Now, at this

       2:37PM 8  time Medela got their lawyers involved.  And Medela, they're

       2:37PM 9  trying every which way they could to get around the Argenta

       2:37PM10  patent.  And you're going to find that the lawyers had a

       2:37PM11  problem with it.  But Medela, they talked to their lawyers,

       2:37PM12  and they -- Medela gets a little nervous at this time.  And

       2:37PM13  then they start saying things, self-serving -- they start

       2:37PM14  papering.  "Well, we're not going to go with KCI head to head.

       2:37PM15  So we won't have any part in this."  They start writing these

       2:37PM16  messages, covering their file.  But watch what they do and see

       2:37PM17  which speaks louder, their actions or their words.

       2:37PM18            So things continue.  And then on February 28, 2002,

       2:37PM19  Richard Weston voluntarily resigns from Medela.  Now, no

       2:37PM20  question he voluntarily resigns.  And he is paid, from the

       2:38PM21  time he resigns, over the next two years, over $400,000.  He

       2:38PM22  had no contract at the time he resigned to get paid any money.

       2:38PM23  He resigned.  Okay?  $400,000, which is pretty amazing.

       2:38PM24            But it's more amazing when you hear what Medela

       2:38PM25  says.  They say, "Well, we were -- when he resigned, we were
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       2:38PM 1  upset with him because we thought he had lied about his

       2:38PM 2  personal life."  I'm not going into the details of that.  "We

       2:38PM 3  thought he lied."  Does this make any sense to you?  A guy

       2:38PM 4  voluntarily resigns, makes his own decision he's going to do

       2:38PM 5  something else.  And in addition, he lies to you.  So you say,

       2:38PM 6  "That's great.  Here, let me give you $400,000."  Doesn't make

       2:38PM 7  any sense.  Doesn't make any sense whatsoever.

       2:38PM 8            This was not a resignation.  This was a plan.  It

       2:38PM 9  was a plan to get Mr. Weston the money so that he could go out

       2:38PM10  and start his own business, and to make it look as if he was

       2:39PM11  separate from Medela.  And he was not.

       2:39PM12            And if you have any doubt about it, if you think

       2:39PM13  that they had an obligation to pay Richard Weston any money,

       2:39PM14  see what Mr. Quackenbush, who is the president of Medela U.S.,

       2:39PM15  said to Mr. Tanner, who is the mastermind president of all

       2:39PM16  Medela worldwide.  And he said, "Somebody ought to tell

       2:39PM17  Richard Weston he doesn't have any right to this money.  He

       2:39PM18  quit.  He shouldn't be given this money.  And this money is a

       2:39PM19  pure gift."  Maybe Mr. Quackenbush wasn't in on it.  Maybe he

       2:39PM20  didn't understand.  But clearly, something was going on.

       2:39PM21            So let's look and see, is there a conspiracy?  Let's

       2:39PM22  look at the plan that Mr. Weston concocted at Medela and see

       2:39PM23  what happened.  The plan provided that they would buy -- that

       2:39PM24  the new company would buy their pumps, all their pumps from

       2:40PM25  Medela and it would be the Vario pump.  Well, guess what
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       2:40PM 1  happened.  BlueSky was formed.  They immediately, and up to

       2:40PM 2  this day, have bought all their pumps from Medela.  Not only

       2:40PM 3  bought their pumps, they got a 40 percent discount on the

       2:40PM 4  regular price on the pumps.  They got the lowest price of

       2:40PM 5  anybody in the world, even though it was originally -- was

       2:40PM 6  originally a one-man show.  They sure were upset with Mr.

       2:40PM 7  Weston, weren't they?

       2:40PM 8            In addition to giving him the lowest price, they

       2:40PM 9  also gave him 120 days to pay them back, as opposed to

       2:40PM10  everybody else who was on -- so Richard Weston got an

       2:40PM11  incredible sweetheart deal.

       2:40PM12            They talked about putting together disposable kits.

       2:40PM13  That's what they did.  They put together disposable kits.

       2:40PM14            They talked about the fact that they would -- there

       2:40PM15  would be litigation and that -- talked about the fact that

       2:40PM16  Medela would be isolated because they say, "We don't have

       2:40PM17  anything to do with Mr. Weston," and that Karl Weston would be

       2:41PM18  hired.

       2:41PM19            Well, Kinetic Concepts, when they saw what was

       2:41PM20  happening, they filed suit.  And what did Medela do?  "Oh,

       2:41PM21  we're not involved.  Richard Weston is no longer an employee.

       2:41PM22  We don't have anything to do with him.  He's on his own."  And

       2:41PM23  Karl Weston, he is the chief lawyer for Medela.  They had

       2:41PM24  decided that they were going -- that they -- excuse me, Your

       2:41PM25  Honor.  I lost my place here.  I'm sorry.  I can't read this.

                                                                             322

       2:41PM 1  You got a better --

       2:41PM 2            MS. GULDE:  Capital structure.

       2:41PM 3            MR. MACON:  Oh, capital structure.  I'm getting old,

       2:41PM 4  and also, this is terrible.  Capital structure.  They said it

       2:41PM 5  was going to take about $500,000.  They gave him $400,000 and

       2:41PM 6  gave him an incredible discount.

       2:41PM 7            And the final -- they talk -- read me the next --

       2:41PM 8            MS. GULDE:  Timing.

       2:41PM 9            MR. MACON:  Timing.  They said when -- they were

       2:41PM10  going to start it as soon as Mr. Weston leaves.  They

       2:41PM11  started -- within a month after Mr. Weston left, they started

       2:41PM12  the new company.

       2:41PM13            And finally, they talked about the fact that this

       2:42PM14  was a big market.  Of course, now the BlueSky products are a

       2:42PM15  big part of the market that Medela has for their suction

       2:42PM16  pumps.  So no matter whatever they call it, behind BlueSky,

       2:42PM17  behind the BlueSky label is Medela.  It's that on the pumps.

       2:42PM18  It's that on the people.  The BlueSky people are primarily

       2:42PM19  Medela people.  The president, Richard Weston, was with Medela

       2:42PM20  for 20 years.  The vice president, Tim Johnson, was a Medela

       2:42PM21  employee.  Their sales representative, Mr. Brian Leszkiewicz,

       2:42PM22  was a Medela employee.  So the original employees were

       2:42PM23  primarily people from Medela.

       2:42PM24            The equipment was Medela equipment.  The initial

       2:42PM25  cash, the line of credit, the cheaper price and the $400,000
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       2:42PM 1  came from Medela.  In addition, Medela gave him his car.  They

       2:42PM 2  gave him his computer.  They gave him his camera.  They gave

       2:42PM 3  him his computer.  They gave him his printer.  Mr. Weston

       2:43PM 4  didn't change from the time he left Medela.  He got his check

       2:43PM 5  every two weeks.  He drove his company car.  He had his

       2:43PM 6  company computer.  He had his company phone.  Nothing changed.

       2:43PM 7  He continued to get paid, and he starts this new business that

       2:43PM 8  supposedly was separate from Medela.  So clearly, there was a

       2:43PM 9  conspiracy.  And the conspiracy was to infringe the patents

       2:43PM10  and compete unfairly.

       2:43PM11            But if that didn't convince you, let me convince you

       2:43PM12  of the character of Mr. Weston.  Let me show you copying that

       2:43PM13  he did.  Now, Mr. Weston has filed patent applications.  And

       2:43PM14  it's funny because his lawyer said, "This is technology for

       2:43PM15  the world."  Yet, he's trying to get a patent himself.  But

       2:43PM16  when he filed a patent application, what source do you think

       2:43PM17  he started from?  Surely he wouldn't look at Dr. Argenta's

       2:43PM18  patents, which he says are old, no good or invalid.  You

       2:44PM19  underestimate him.  Let me show you how he absolutely copied

       2:44PM20  word for word what Dr. Argenta did.

       2:44PM21            Now, in yellow you'll see Dr. Argenta's patent, what

       2:44PM22  was issued in 1997.  And the orange, you'll see the -- what

       2:44PM23  Richard Weston has applied for a patent.  He hasn't gotten a

       2:44PM24  patent, and I don't think he ever will, because of his

       2:44PM25  copying.  But this is what he did.  If you look, the titles
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       2:44PM 1  look very close, don't they?  But if you think the titles are

       2:44PM 2  close, let's look at the drawings, because that's where you

       2:44PM 3  get into the detail.  You look at the drawings, it's obvious

       2:44PM 4  he has copied them line for line.  You look, every part is the

       2:44PM 5  same.  The wound, the appliance, the hollow tube.  Every part

       2:44PM 6  is exactly the same.  The VAC and the filter, he copied it

       2:45PM 7  exactly.

       2:45PM 8            And let's look at the text.  First, let's start with

       2:45PM 9  the summary.  And I'll just tell you in advance that

       2:45PM10  everything that is in yellow is exactly copied by Richard

       2:45PM11  Weston in orange.  Okay.  The summary that Dr. Argenta did

       2:45PM12  back in 1993, when he submitted this patent, is that, "The

       2:45PM13  present invention relates to an apparatus and method for

       2:45PM14  treating a wound by applying reduced pressure to the wound."

       2:45PM15            And what did -- in 2003, after carefully reviewing

       2:45PM16  this patent, what did Richard Weston say?  "The present

       2:45PM17  invention relates to an apparatus and a method for treating a

       2:45PM18  wound by applying reduced pressure to the wound."  And it goes

       2:45PM19  on from there, page after page, word-for-word copies.

       2:45PM20            Now, when I was in school, the one thing -- only one

       2:45PM21  thing I remember out of school is the teacher said, don't

       2:45PM22  copy.  I don't think Mr. Weston made class that day.  It is

       2:46PM23  incredible how -- the hypocrisy of someone who would copy that

       2:46PM24  way, and particularly when he claims that Dr. Argenta hasn't

       2:46PM25  invented anything.  But Richard Weston -- this defines his
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       2:46PM 1  character.

       2:46PM 2            Now, let's go to our third point.  And that is, that

       2:46PM 3  the knockoff Wound Vacuum violates the patents and misleads

       2:46PM 4  patients.

       2:46PM 5            First -- let's first talk about patents.  And it's

       2:46PM 6  clear that what he has done is set out with a purpose to

       2:46PM 7  infringe the patents.  And that's exactly what he did.  Now,

       2:46PM 8  there are 37 claims.  The Judge explained to you how a claim

       2:46PM 9  defines the idea that you own, you own for a limited period of

       2:46PM10  time in a patent.  And there are 37 of these claims that Mr.

       2:46PM11  Weston and BlueSky have infringed, and that Medela induced

       2:46PM12  them and conspired with them.  I'm not going to go all the way

       2:47PM13  through all 37.  We have experts to do it, people who

       2:47PM14  understand it.  I'm going to do one and go over with you and

       2:47PM15  give you a pattern.  And I think you will see that the pattern

       2:47PM16  you'll see, is that Richard Weston is a shameless copier.  And

       2:47PM17  he did this with the knowledge and assistance of people he

       2:47PM18  knew.

       2:47PM19            Now, let's talk about one particular claim.  This is

       2:47PM20  claim 57 of the '081 patent.  And in doing it, we're going to

       2:47PM21  look at the BlueSky device.  And we're also going to look at

       2:47PM22  the -- at the instructions for the patent.  You can see that

       2:47PM23  this is talking about an apparatus, a device, related to

       2:47PM24  healing of wounds and has three elements it talks about, a

       2:47PM25  vacuum means, a sealing means and a screen means.

                                                                             326

       2:47PM 1            Well, it says it's for the healing of wounds.

       2:48PM 2  That's what they market this device for, for the healing of

       2:48PM 3  wounds.  In fact, in the instructions they call it a wound

       2:48PM 4  healing.  They call it wound healing.  So clearly, it's for

       2:48PM 5  wound healing.

       2:48PM 6            The first element is the vacuum means, to provide

       2:48PM 7  negative pressure to the area of the skin, including the

       2:48PM 8  wound.  What it says is, you're going to provide -- you have

       2:48PM 9  to have something there that provides suction to the wound.

       2:48PM10  And that's what they have.  It's a suction pump.  And that's

       2:48PM11  what they say in their own -- in their own thing.  They call

       2:48PM12  it a vacuum pump.  And that's exactly what it is.  And it

       2:48PM13  does, clearly.  It is a vacuum -- a vacuum means.

       2:48PM14            Then a sealing means.  And as I told you, what that

       2:48PM15  means is, it's a way of keeping this plastic attached to your

       2:48PM16  body so you can maintain the VAC.  Well, they have that.

       2:48PM17  That's exactly what they're talking about.  And you can see

       2:48PM18  they talk about using a sealant, just to take the edges and

       2:48PM19  make sure it doesn't move.

       2:48PM20            The final is a screen means.  Now, this comes with

       2:49PM21  the BlueSky product, called Aquaphor.  And see what this is.

       2:49PM22  Remind you of a screen?  Well, certainly, it does.  And as

       2:49PM23  their own expert, Harriett Hopf, says, the purpose of this is

       2:49PM24  to keep there from being overgrowth.  Exactly -- you look back

       2:49PM25  to the claim, Trevor.  If you go back to the claim, you see
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       2:49PM 1  that that's exactly what they're talking about, is to avoid

       2:49PM 2  overgrowth.  And they admit it.  And so, clearly, there is

       2:49PM 3  infringement under this condition.  And infringement, you'll

       2:49PM 4  see, under 36 others.  But we won't go into those right now.

       2:49PM 5            And so that's what they have done.  And in addition

       2:49PM 6  to what they've done -- and this is where patients get hurt --

       2:49PM 7  they falsely advertise.  They've said they're just like the

       2:49PM 8  VAC.  You know what?  They don't have any studies that show

       2:49PM 9  that, none whatsoever.  I showed you all the studies that have

       2:49PM10  been done on the VAC.  But BlueSky has no studies.  They've

       2:50PM11  had one, sort of, doctor who has been disbarred several places

       2:50PM12  who says, well, he's done a couple of studies.  And they've

       2:50PM13  got a couple of nurses.  But nothing that has ever been

       2:50PM14  recognized as a legitimate scientific study, nothing.  But

       2:50PM15  they say they're the same as the VAC.

       2:50PM16            And because they make these ads, patients get

       2:50PM17  misled.  Patients think they're the same thing.  People who

       2:50PM18  run nursing homes do the same thing.  Now, doctors and

       2:50PM19  hospitals know better.  And so they haven't had much success

       2:50PM20  when they go to hospitals because they say, "Where are your

       2:50PM21  studies?  Show me the reports.  Show me what you've done

       2:50PM22  scientifically."

       2:50PM23            She's telling me I'm out of time.

       2:50PM24            But nursing homes is where they have the effect.

       2:50PM25  And let me show you a couple of ads they put out just so
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       2:50PM 1  that -- not only, we're the same as the VAC.  We're also

       2:50PM 2  cheaper.  Now, this is one -- they thought they were really

       2:50PM 3  clever.  "Are you being VACuumed?"  Now, is there anybody here

       2:50PM 4  who has any doubt of why they capitalized the V-A-C on that?

       2:51PM 5  Of course not.  Obviously they were trying to say that the VAC

       2:51PM 6  is more expensive.  But I want you to hear Richard Weston

       2:51PM 7  again and hear him try to get away from it.  Show it.

       2:51PM 8            (Playing video)

       2:51PM 9            QUESTION:  Do you deny that you circulated the first

       2:51PM10  page of Exhibit 81?

       2:51PM11            ANSWER:  I don't recall.  I know that we did do a

       2:51PM12  mailing on Page 2 and 3.

       2:51PM13            QUESTION:  Do you note that the first page -- all

       2:51PM14  three pages came from your files?  You understand that?

       2:51PM15            ANSWER:  Yes.

       2:51PM16            QUESTION:  You understand that all three pages have

       2:51PM17  copies -- have your logo on them?

       2:52PM18            ANSWER:  They do appear to have our logo on them.

       2:52PM19            QUESTION:  Is -- on the front page, is the capital

       2:52PM20  V-A-C, is that a reference to KCI's VAC?

       2:52PM21            ANSWER:  I don't believe so.  That's probably a

       2:52PM22  typo.

       2:52PM23            QUESTION:  Are you telling the jury that V-A-C is

       2:52PM24  not a reference to the VAC?

       2:52PM25            ANSWER:  I would say in general, the term VAC is a
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       2:52PM 1  shorthand for vacuum, and here we're talking about a vacuum.

       2:52PM 2  There's a picture of a vacuum present.  And I think that would

       2:52PM 3  be for a vacuum -- V-A-C, vacuum.

       2:52PM 4       (Video stopped)

       2:52PM 5            MR. MACON:  Why was he taking a ridiculous position

       2:52PM 6  with the VAC?  Because he has no basis.  Now, I asked him,

       2:53PM 7  "Tell me the basis for saying that the BlueSky product is

       2:53PM 8  cheaper."  He had no basis.  And the bottom line is, appears

       2:53PM 9  that while on a daily basis the VAC may be a little bit more

       2:53PM10  expensive, it's a lot more effective.  That's what they found.

       2:53PM11  It's a lot more effective and a lot cheaper because it gets

       2:53PM12  people out of the hospital because it works.  The most

       2:53PM13  expensive therapy is one that doesn't work.

       2:53PM14            So they've misled patients, and they've misled

       2:53PM15  nursing homes.  And people in nursing homes are getting a

       2:53PM16  product that has no test results.  They're getting the BlueSky

       2:53PM17  product.  And that's wrong.  Doctors prescribe the VAC, and

       2:53PM18  nursing homes give someone the BlueSky products.  And that's

       2:53PM19  wrong.

       2:53PM20            So in the face of all of this what do the defendants

       2:53PM21  say?  How do they defend themselves?  It falls into four basic

       2:53PM22  categories.  One, well, this is old.  You heard, well, that

       2:53PM23  goes back to 1908.  Find out.  Look at that, please, what he's

       2:54PM24  showing you about 1908.

       2:54PM25            They talk about the Chariker-Jeter article.  That
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       2:54PM 1  shows the VAC.  Well, actually, the funny thing is Medela

       2:54PM 2  hired a lawyer to look at it, in 2002, before they launched

       2:54PM 3  this thing.  And you know what he found out?  Let me show you

       2:54PM 4  what he found out.  He said -- no.  I'm sorry, Trevor.  In the

       2:54PM 5  pink.  I'm sorry.  Anyway, you'll see in just a second -- if

       2:54PM 6  I'm lucky, you'll see that the lawyer said, "Hey,

       2:54PM 7  Chariker-Jeter is different from Dr. Argenta."  And yet, even

       2:54PM 8  though their own lawyer that they paid a lot of money to write

       2:54PM 9  this opinion -- even their own lawyer said it's different,

       2:54PM10  they're still here making those same claims today.  It's

       2:54PM11  incredible.

       2:54PM12            They also say, "Well, there's a Russian article that

       2:54PM13  predates this."  The Russian article has nothing to do with

       2:54PM14  it.  I'll briefly tell you, it deals -- it was never

       2:54PM15  translated into English until BlueSky did after this case was

       2:54PM16  filed.  It deals with a barbaric practice in Russia of when

       2:55PM17  nursing women got mastitis, which is an infection of the

       2:55PM18  breast -- in Russia they would cut away half or a third of the

       2:55PM19  breast because they were so barbaric.  In the United States, a

       2:55PM20  woman has that -- has mastitis, they get the treatment.  In

       2:55PM21  Russia they don't.  Then they use a metal rod to roam around

       2:55PM22  the breast and remove the puss.  Totally different.  Has

       2:55PM23  nothing to do with this.

       2:55PM24            So it isn't new technology -- it isn't old

       2:55PM25  technology.  It's brand new.  They said, "Well, we're using
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       2:55PM 1  Chariker-Jeter."  In fact, I believe their lawyer said, "We're

       2:55PM 2  a Chariker-Jeter clone."  Well, that's just not right.  As a

       2:55PM 3  matter of fact, we work out, the chart, the differences

       2:55PM 4  between Chariker-Jeter and the VAC.  Well, we'll go back over

       2:55PM 5  it very briefly.  But the bottom line is, in every case where

       2:55PM 6  there's a difference between Chariker-Jeter and the VAC,

       2:55PM 7  BlueSky follows the VAC.

       2:55PM 8            They say they're for wound healing.  They say

       2:55PM 9  they're not for fistulas.  They say that they should be --

       2:56PM10  they should be used until the wound's healed.  They say that

       2:56PM11  they should use a pump, a canister, and do exactly the same as

       2:56PM12  Argenta's patent.  They have copied Argenta's patent all the

       2:56PM13  way.  And so there's clearly nothing.

       2:56PM14            They say Wake Forest misled the Patent Office.

       2:56PM15  Well, number one, Wake Forest is a fine university, and

       2:56PM16  there's never been any proof they misled anyone or any desire

       2:56PM17  to mislead anyone.  But I'll let you hear this yourself.  It's

       2:56PM18  called the missing pig situation.  And I'll let Dr. Morykwas

       2:56PM19  explain to you how this is much a do about nothing.  By the

       2:56PM20  way, this whole idea was dreamed up by the lawyers after this

       2:56PM21  case was filed.  This is all a lawyer invention, looking for a

       2:56PM22  technicality.

       2:56PM23            THE COURT:  Five more minutes, sir.

       2:56PM24            MR. MACON:  Thank you, Your Honor.  Everybody was

       2:56PM25  happy to hear that.
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       2:57PM 1            And the final argument is Medela saying, "Oh, we

       2:57PM 2  don't know anything about this guy.  He used to be an

       2:57PM 3  employee.  We've had nothing to do with him, even though we've

       2:57PM 4  paid him the salary for an extra year.  We gave him his car,

       2:57PM 5  gave him $400,000.  We gave him his phone, gave him his

       2:57PM 6  printer, gave him his computer.  We don't have any -- we gave

       2:57PM 7  him the best discount, 40 percent discount on price.  We gave

       2:57PM 8  him 120 days -- got nothing to do with this guy."

       2:57PM 9            Well, that's hard to believe.  Really hard to

       2:57PM10  believe, particularly when you see all these internal memos

       2:57PM11  planning this thing.  And now Medela saying, "Well, we don't

       2:57PM12  like this guy because he lied to us about his personal

       2:57PM13  situation."  But they could have gotten away from him.  This

       2:57PM14  lawsuit has been going on for three years, and they could have

       2:57PM15  gotten away from him at any time, stopped selling to him.  But

       2:57PM16  you know what?  Medela decided to stop selling to him.  And

       2:57PM17  guess what day they decide would be the last day we'll sell to

       2:57PM18  him?  The last day of this trial.  Can you believe?  They're

       2:57PM19  caught redhanded.

       2:57PM20            And so they say, "Okay.  Jury, don't hit us because

       2:58PM21  we agree that as soon as this trial is over, we'll no longer

       2:58PM22  sell to him."  I don't know what could be a better confession

       2:58PM23  than that.  After three years of selling to this guy, after

       2:58PM24  three years of condoning and inducing and encouraging this

       2:58PM25  guy, they come and say, "Oh, we'll stop," just before the jury
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       2:58PM 1  comes back.

       2:58PM 2            Now, I've taken too much of your time.  We really --

       2:58PM 3  all of us really appreciate this.  I think, clearly, the

       2:58PM 4  evidence is going to show that the Wound VAC is an incredible

       2:58PM 5  invention, done things that have never been done before.

       2:58PM 6  Revolutionary, all the experts agree.

       2:58PM 7            Secondly, that there was a conspiracy, a conspiracy

       2:58PM 8  to copy, a conspiracy to infringe, a conspiracy to compete

       2:58PM 9  unfairly.

       2:58PM10            And finally, this -- this knockoff, this knockoff,

       2:58PM11  it violates the patents.  But what's more important is that it

       2:59PM12  deceives patients.  It deceives caregivers.  And, therefore,

       2:59PM13  people are getting it.  People are getting a product that has

       2:59PM14  had no testing.  It's had no qualification.  It hasn't had any

       2:59PM15  medical training or medical involvement.  And that's just

       2:59PM16  wrong.  And you're going to have a chance to do something

       2:59PM17  about it.  And I'm very happy it's in your hands.  Thank you.

       2:59PM18            THE COURT:  Thank you very much, Mr. Macon.

       2:59PM19            And, ladies and gentlemen, thank you so much for

       2:59PM20  your careful attention.  I'm going to ask you to continue to

       2:59PM21  pay careful attention when Mr. McClanahan speaks to you for 40

       2:59PM22  minutes, and when Mr. Sadler and Mr. Partridge speak to you

       2:59PM23  for 50 minutes.

       2:59PM24            What we're going to do right now is take a 15-minute

       2:59PM25  break.  That will be till 3:15.  We'll come back at 3:15, and
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       2:59PM 1  Mr. McClanahan will have 40 minutes.  That should take us to

       3:00PM 2  five till 4:00.  We'll take another 15-minute break, and then

       3:00PM 3  Mr. Sadler and Mr. Partridge will have 50 minutes.  And that

       3:00PM 4  will take us till 5:00.  And then we will take our evening

       3:00PM 5  recess, and then return at 9:00 in the morning.  Again, thank

       3:00PM 6  you so much for your dedication to your jury service.

       3:00PM 7            Let's now all rise for the jury.

       3:00PM 8            And Mr. Ramirez, will you lead the jury out?

       3:00PM 9       (Recess)
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     03:14PM  1            THE COURT:  Thank you so much.  Please be seated.

     03:19PM  2   Mr. McClanahan.

     03:19PM  3            MR. McCLANAHAN:  Thank you, Your Honor.  May it

     03:19PM  4   please the Court.

     03:19PM  5            Ladies and gentlemen of the jury.  Richard and Carl

     03:19PM  6   and Tim and Richard's mom is now here with us, Your Honor, who

     03:19PM  7   wasn't introduced yesterday.

     03:19PM  8            In raising two children, I have learned what I

     03:19PM  9   imagine most of you all have learned as well which is you need

     03:19PM 10   to hear both sides of the story before you make up your mind,

     03:20PM 11   and I'm going to be following Mr. Macon throughout this trial.

     03:20PM 12   For example, the first witness tomorrow will be Dr. Argenta

     03:20PM 13   and Mr. Macon will be able to ask all of his questions before

     03:20PM 14   you get a chance to hear the other side from me, so I know

     03:20PM 15   that you're familiar with that and I know that you've had kids

     03:20PM 16   and sometimes one of them comes with one thing and you know

     03:20PM 17   that there's got to be more to it than that, and there is more

     03:20PM 18   to it than what you've heard.

     03:20PM 19            I said yesterday that this is a simple case and it

     03:20PM 20   really is.  It's really a simple case.

     03:20PM 21            Let's start with the proposition that you're an

     03:20PM 22   inventor.  You invent something.  Okay?  Now, you've got two

     03:20PM 23   choices what to do with your invention.  One choice is you can

     03:20PM 24   give it to the world because it's important, in which case it

     03:20PM 25   belongs to us all, to you, to the Judge, to me, to everybody
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     03:20PM  1   in this courtroom.

     03:21PM  2            The other thing you can do with it -- and, by the

     03:21PM  3   way, when you give it away, obviously, you don't make any

     03:21PM  4   money from it.  You give it to society.  The other thing you

     03:21PM  5   can do is you can go to the Patent Office and get a patent and

     03:21PM  6   if you get a patent, you hope to make money with your

     03:21PM  7   invention.  The worst thing to do, however, is to take

     03:21PM  8   somebody else's invention and run to the Patent Office and say

     03:21PM  9   you invented it and the question for you all in this case is

     03:21PM 10   going to be whether Dr. Argenta really did invent what we say.

     03:21PM 11            Now, Dr. Argenta, you've heard, went and got the

     03:21PM 12   patent.  It wasn't -- and when Dr. Argenta -- Dr. Argenta got

     03:21PM 13   the patent, he did make the money.  I believe you're going to

     03:21PM 14   hear tomorrow that he has made so far royalties himself of

     03:21PM 15   about $45 million dollars in just a few years and looks

     03:21PM 16   forward to doing that for many years to come and he's got a

     03:22PM 17   lot of reasons why he's going to be in here trying to get you

     03:22PM 18   to find that his patent is not invalid.

     03:22PM 19            You know, Tim Duncan, who, obviously, we all are fans

     03:22PM 20   of -- that would be silly to say anybody's not a Tim Duncan

     03:22PM 21   fan, and I don't think Tim Duncan is going to be testifying at

     03:22PM 22   this trial, by the way.  I don't think he had anything to do

     03:22PM 23   with this patent that his school, Wake Forest got, which is

     03:22PM 24   obviously a fine school, but Tim Duncan learned how to play

     03:22PM 25   basketball from other people and he didn't go off and patent
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     03:22PM  1   his moves, and that's a lot about what happened in this case.

     03:22PM  2            Now, Mr. Macon wanted to start with 2002.  I want to

     03:22PM  3   go back and start before Dr. Argenta ever went to the Patent

     03:22PM  4   Office.  I want to start in 1988.  Stacy, can we have, please,

     03:22PM  5   D-88.

     03:22PM  6            This is an article entitled No Wound is Too Big For

     03:23PM  7   Resourceful Nurses.  I got a lot of confidence in nurses.  I

     03:23PM  8   bet you all do, too, and there are resourceful nurses who can

     03:23PM  9   do a lot.  This was written by a woman several -- several

     03:23PM 10   women.  Margaret Wooding-Scott, registered nurse; Barbara Ann

     03:23PM 11   Montgomery, register nurse; and Debra Coleman, registered

     03:23PM 12   nurse.  Let's see what they said what they and did before,

     03:23PM 13   long before Dr. Argenta ever entered the scene.

     03:23PM 14            We were disturbing Ms. Davis for the third time this

     03:23PM 15   shift to change the soaked dressing over an abdominal wound

     03:23PM 16   too large for any pouch.  The bed linens would have to be

     03:23PM 17   changed again, too.  As I gently pulled back the covers,

     03:23PM 18   Ms. Davis opened her tired eyes for a moment.  Intubated and

     03:23PM 19   on the ventilator, her look communicated her fatigue and

     03:24PM 20   resignation as surely as if she had shouted.  She had spent

     03:24PM 21   the last three months fighting to survive cancer and its

     03:24PM 22   complications.  Three years ago, Ms. Davis had had a subtotal

     03:24PM 23   colectomy for edema carcinoma of the colon.  She was admitted

     03:24PM 24   three months ago with metastasis to her liver and underwent

     03:24PM 25   further surgery.  Post-op complications of hemorrhaging, inter
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     03:24PM  1   abdominal abscesses and wound dehiscence required returned

     03:24PM  2   trips to the operating room.  Despite repairs, the wound

     03:24PM  3   wasn't healing.  She's not saying draining.  She's saying

     03:24PM  4   healing.  An acidic fluid drained through the suture line.

     03:24PM  5   The sutures were removed so that the open wound could be

     03:24PM  6   drained and could be cleaned.  It measured 30 centimeters

     03:24PM  7   side-to-side, 12 centimeters at the center, and 10 centimeters

     03:24PM  8   at either end.  It was a big abdominal wound that was causing

     03:25PM  9   these nurses a lot of problem.

     03:25PM 10            Comfort was a high priority.  Ms. Davis's condition

     03:25PM 11   became increasingly unstable.  Biliruben and creatine were

     03:25PM 12   rising daily signaling progressive liver and kidney failure.

     03:25PM 13   After extensive discussions, she and her family decided

     03:25PM 14   against any more surgery or heroic measures, a no code order

     03:25PM 15   was written, and we, the nurses, were to keep her as

     03:25PM 16   comfortable as possible.

     03:25PM 17            With the sheet pulled away -- Now, see, get the

     03:25PM 18   picture.  The nurses are pulling the sheet back to change the

     03:25PM 19   dressings again.  It hurts to clean the smelly bed linen

     03:25PM 20   that's soaked with smelly drainage from a wound.  With the

     03:25PM 21   sheet pulled away, Ms. Davis shivered until we placed a

     03:25PM 22   flannel blanket across her chest.  We all shared the same

     03:25PM 23   thoughts.  Keep her comfortable.  She needs to rest.  She

     03:26PM 24   needs to be dry and warm.  We need to find a better solution.

     03:26PM 25            Dr. Argenta was not there.  This is nurse
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     03:26PM  1   Wooding-Scott.  We wanted more than anything to make her last

     03:26PM  2   days peaceful.  Working with our enterostimal therapy nurse

     03:26PM  3   and an okay from her doctor, we did find a way.  As soon as it

     03:26PM  4   was time for the next dressing change, we brought the supplies

     03:26PM  5   to the bedside and told Ms. Davis what we planned to do.  We'd

     03:26PM  6   use a transparent dressing to protect the wound and a soft,

     03:26PM  7   double lumen catheter called the Lavacuator to manage the

     03:26PM  8   draining.  We've repeated the procedure outlined in the

     03:26PM  9   step-by-step instructions beginning on page 24 with continued

     03:26PM 10   good results and shared our successes with other units.

     03:26PM 11   Shared our successes.

     03:27PM 12            What you're about to see nurse Wooding-Scott and her

     03:27PM 13   colleagues did, they didn't run off to the Patent Office to

     03:27PM 14   patent.  They wanted to make it public.  They wanted you and I

     03:27PM 15   and them to own it.  Fine for KCI to use it and make money

     03:27PM 16   with it.  Fine for KCI to take it and commercialize it.  They

     03:27PM 17   are good at that.  Also fine for you to take it.  Also fine

     03:27PM 18   for me to take it.  Also fine for others to take it.

     03:27PM 19            We're going to talk about in a second what she did.

     03:27PM 20   Actually, let's talk about that now.

     03:27PM 21            Stacy, can we go to 2 pages over where we have the

     03:27PM 22   drawing.  Right here.

     03:27PM 23            The wound care technique shown here uses the soft,

     03:27PM 24   pliable double lumen tube at right and a moisture vapor

     03:27PM 25   permeable dressing to contain and collect drainage, protect
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     03:27PM  1   the wound, and what?  Encourage healing.  Healing.  Doctors

     03:27PM  2   don't do this for fun.  They do it to heal patients.  Then she

     03:28PM  3   talks about exactly what she does and she lists the supplies,

     03:28PM  4   and in the supplies she lists things like acetone alcohol

     03:28PM  5   swabs, saline, sterile gloves, scissors, a material called

     03:28PM  6   Opsite, which is a transparent film that goes on top.  The

     03:28PM  7   Lavacuator made by American Hospital and suction -- low

     03:28PM  8   pressure suction from the wall.

     03:28PM  9            Now, these pumps have been around for a long time.

     03:28PM 10   Dr. Argenta didn't invent this pump.  KCI didn't invent this

     03:28PM 11   pump.  Medela's been making a pump like this for about twenty

     03:28PM 12   years.  Everybody knows there are pumps used in -- when

     03:28PM 13   somebody in the operating room on tv shows says, Suction, they

     03:28PM 14   get something from a pump.  Suction.  A dentist's office, when

     03:28PM 15   you're having your teeth cleaned, needs suction.  That's

     03:29PM 16   coming from a pump just like this.

     03:29PM 17            So, what happened in Ms. Davis's case.  Well, we go

     03:29PM 18   back, Stacy to the 1 page.  Benefits beyond our expectations.

     03:29PM 19   Down here.  Our technique not only protected the wound,

     03:29PM 20   diverted the drainage, and allowed for healing, it made

     03:29PM 21   Ms. Davis more comfortable.  It illuminated the need for

     03:29PM 22   frequent dressing changes.  Kept her dry and allowed her much

     03:29PM 23   needed rest.  We could turn and position Ms. Davis without

     03:29PM 24   fear of dumping pockets of fluid drainage onto the dressing

     03:29PM 25   and linens or of disturbing the integrity of a new dressing.
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     03:29PM  1   Collecting the drainage from Ms. Davis's wound gave us

     03:29PM  2   important surgical information and we go onto see that and

     03:29PM  3   then at the end --

     03:29PM  4            Stacy, can we go to page 3 again?  One more -- One

     03:29PM  5   more page over, please.  And one page -- I'm sorry.  One page

     03:30PM  6   before that.  Thank you.

     03:30PM  7            Up here where it says, Savings in time and in money.

     03:30PM  8   We've continued to use this dressing technique with other

     03:30PM  9   patients with great success because frequent dressing changes

     03:30PM 10   are eliminated, healing, granulation tissue -- remember,

     03:30PM 11   that's that pink or red tissue that Mr. Macon had on his

     03:30PM 12   animation for you.  Healing granulation tissue and the white

     03:30PM 13   blood cells or antibodies on the wound surface are

     03:30PM 14   undisturbed.  And she goes on and you will have this article

     03:30PM 15   later in the trial and we'll go through it in great detail.

     03:30PM 16            That was done in 1988.  Now, ultimately, when BlueSky

     03:30PM 17   goes into business, they do put out a kit named after her.

     03:30PM 18   This is called a Wooding-Scott kit.  And if you look at what's

     03:31PM 19   in it, they put all the things that are needed to do exactly

     03:31PM 20   what nurse Wooding-Scott provided.  For example, they've got

     03:31PM 21   the Lavacuator tube.  This tube is what goes in -- goes into

     03:31PM 22   the wound.  The nurse will put it -- this is what collects the

     03:31PM 23   drainage.  One end goes into the pump and the other end you

     03:31PM 24   can inject fluid into so that it can -- it can suck out the

     03:31PM 25   bad stuff and you can inject saline or the good stuff as you
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     03:31PM  1   need.  That's why they call it double lumen.  It's like a hose

     03:31PM  2   inside a hose.  Sucks out from one side and goes into the

     03:31PM  3   other.  They provide the saline solution.  There is nothing

     03:31PM  4   new about this.  All these things come out of a cabinet in a

     03:31PM  5   hospital.  They provide gauze.  They provide the Opsite that

     03:31PM  6   goes over it.  They provide the scissors that cut the gauze.

     03:31PM  7   They provide the no sting skin prep that's used to clean the

     03:32PM  8   area before its put on.  That is exactly what nurse

     03:32PM  9   Wooding-Scott disclosed to us all freely.  It's owned by the

     03:32PM 10   public.  It's owned by us.

     03:32PM 11            Then we come on a little bit further.  Let's look at,

     03:32PM 12   Stacy, please, the second page of D-55.  This is a bad copy of

     03:32PM 13   a cover of a medical journal called Contemporary Surgery.  Can

     03:32PM 14   we turn it side ways and see where this comes from?  This

     03:32PM 15   comes if from the library at the Abraham Lincoln School of

     03:32PM 16   Medicine in Chicago.  Just a medical library where the people

     03:32PM 17   who -- who brought this to this case had found this particular

     03:32PM 18   copy, but they're available in virtually all medical

     03:32PM 19   libraries.

     03:32PM 20            And let's go to the next page of it, please, Stacy.

     03:33PM 21   This is called Effective Management of Incisional and

     03:33PM 22   cutaneous fistula With Closed Suction Wound Drainage.  The

     03:33PM 23   important thing is it's written by Dr. Chariker and Ms. Jeter.

     03:33PM 24   I think we have pictures, Stacy, with Dr. Chariker?

     03:33PM 25   Dr. Chariker will be testifying for us later on in the case.
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     03:33PM  1   And how about Ms. Jeter, please?  Ms. Jeter also I think is

     03:33PM  2   going to be giving testimony by deposition.

     03:33PM  3            Now, let's look, please, Stacy, at the bottom of the

     03:33PM  4   first page of the article again.  And we can start and see

     03:33PM  5   what Dr. Chariker says they did right here.  At our

     03:33PM  6   institution in conjunction with the ET service, we have

     03:33PM  7   devised -- we have devised a closed suction wound drainage

     03:34PM  8   system.  A system.  That is effective in collecting drainage

     03:34PM  9   from the most difficult sites, obviates skin damage, improves

     03:34PM 10   wound granulation and contraction.  That means healing.

     03:34PM 11   Minimizes the dressing and nurse's requirements and

     03:34PM 12   dramatically reduces the cost associated with wound management

     03:34PM 13   and containment.

     03:34PM 14            At about the same time, very interestingly, Nurse

     03:34PM 15   Wooding-Scott and Dr. Chariker and Nurse Jeter and her people

     03:34PM 16   at the Spartanburg, South Carolina hospital were doing the

     03:34PM 17   same thing.  Figuring out a better way.

     03:34PM 18            And let's see a little bit further down.  Stacy on

     03:34PM 19   this first page where it says similar systems.  Similar

     03:35PM 20   systems have been described by others before.  Montgomery,

     03:35PM 21   Abbott, Betencord, etcetera.  However, these clinicians have

     03:35PM 22   not attempted to design a dressing that conforms to the wound

     03:35PM 23   bed.  Remember Mr. Macon said, Well, KCI has this black foam.

     03:35PM 24   That's the dressing.  And KCI says you put this dressing in

     03:35PM 25   the wound bed.  That's what Dr. Chariker was doing here.  He
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     03:35PM  1   was doing it long before the patent was ever applied for by

     03:35PM  2   Dr. Argenta.  He was doing it before Dr. Argenta even came to

     03:35PM  3   Wake Forest.  He says, We believe this confirmation and the

     03:35PM  4   effectiveness of the continuous closed section are critical

     03:35PM  5   fistula closure and wound contraction.  Now, fistula closure

     03:35PM  6   is one thing Mr. Macon mentioned.  Wound contraction is what

     03:35PM  7   he said this article doesn't touch, but it does.  That's what

     03:35PM  8   they're using at their hospital.  Perhaps the most important

     03:36PM  9   facet of our system is its ability to continually remove the

     03:36PM 10   effluent, that's the bad stuff, from the wound bed.  By

     03:36PM 11   removal of this effluent, we have noted a profound decrease in

     03:36PM 12   the inflammatory process and the localized tissue necrosis.

     03:36PM 13   Things are getting better.  Swelling is not as bad.  Dying

     03:36PM 14   tissue is not as bad.  This aspect of our system in

     03:36PM 15   conjunction with an occlusive dressing -- What's the occlusive

     03:36PM 16   dressing?  That's the Opsite that Chariker was using --

     03:36PM 17   maintains adequate hydration of the tissue preventing eschar

     03:36PM 18   formation.  The effect of this system is to decrease the

     03:36PM 19   inflammatory phase of wound healing, prevent eschar formation

     03:36PM 20   and mechanical bearer to wound healing.  This makes it heal.

     03:36PM 21            And then he talks about -- about how he does it.

     03:36PM 22   Stacy, let's go to the next page.  Page 8923.  He says right

     03:37PM 23   here, The closed system -- can we highlight that, please,

     03:37PM 24   ma'am?  Thank you.  We're going to go down there in a little

     03:37PM 25   bit.  He says the closed wound drainage system is created in
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     03:37PM  1   the following manner and illustrated in Figure 1 through 4,

     03:37PM  2   and he gives us a series of steps exactly how to do it.  And

     03:37PM  3   he's got some pictures.

     03:37PM  4            Turn to the next page, please, Stacy, where the drawn

     03:37PM  5   diagrams are.  He says look at these figures and you'll see

     03:37PM  6   exactly how to do it.  Figure 1.  A 2 x 2 inch gauze square is

     03:37PM  7   opened and the wound bed is protected by the gauze overlay.  A

     03:37PM  8   Jackson Pratt mini Snyder flat hemovac drain is placed in the

     03:37PM  9   wound bed and shortened as necessary.

     03:37PM 10            Now, another product that BlueSky makes that

     03:37PM 11   Mr. Macon says infringes Argenta's patent is called the

     03:38PM 12   Chariker-Jeter kit.  BlueSky named it after the real inventor

     03:38PM 13   of this procedure, Dr. Chariker, who gave it to us, who made

     03:38PM 14   it public, who didn't go for the money.  It was important that

     03:38PM 15   everybody who needed this get it.  Those pictures Mr. Macon

     03:38PM 16   showed you are absolutely right on.  This stuff is good.  This

     03:38PM 17   stuff is good.  The VAC does it.  Chariker-Jeter's procedure

     03:38PM 18   does it.  Wooding-Scott's procedure does it.  The thing that

     03:38PM 19   makes this case so unique is that KCI, at least through the

     03:38PM 20   figures we got in 1994, has had revenues of like over a

     03:38PM 21   billion dollars with this, so that royalties of over $45

     03:38PM 22   million dollars can be paid to Dr. Argenta, another over $45

     03:38PM 23   million dollars to his partner Dr. Morykwas and a matching

     03:39PM 24   figure of about $100 million dollars to Wake Forest.  This is

     03:39PM 25   very big business to them.  And until BlueSky had the courage
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     03:39PM  1   to come in here -- Yesterday the Judge talked about James

     03:39PM  2   Madison and his courage.  I'll tell you what, I -- I believe

     03:39PM  3   the evidence is going to show you in this case that Richard

     03:39PM  4   Weston informing BlueSky and Tim Johnson informing BlueSky had

     03:39PM  5   the courage, the courage, to try to make this life-saving

     03:39PM  6   stuff available to us all where we could afford it.  And

     03:39PM  7   you'll see and hear a lot about how much KCI charges for this

     03:39PM  8   in order to make their billion dollars or so of revenues from

     03:39PM  9   it.  It is a big piece of business for Dr. Argenta.  I

     03:39PM 10   understand why he is here.  It is a big piece of business for

     03:39PM 11   Dr. Argenta.  I understand why he's taken four days at least

     03:39PM 12   away from his patients to sit in this courtroom and to testify

     03:40PM 13   to you tomorrow and I hope you will wait to hear our questions

     03:40PM 14   to Dr. Argenta before making your mind up about that.

     03:40PM 15            Well, anyway, in the BlueSky -- in the BlueSky

     03:40PM 16   Chariker-Jeter kit, the instructions that we give are the very

     03:40PM 17   article that was written before this patent.  We give the

     03:40PM 18   Chariker-Jeter article to the people who buy this.  We give

     03:40PM 19   the instructions.  We give these drawings you're seeing right

     03:40PM 20   here that were published in the Journal of Contemporary

     03:40PM 21   Surgery before this patent over here was ever applied for.

     03:40PM 22            Interestingly, interestingly, -- Kathy, can we see

     03:40PM 23   the two state prepped, please?  It's very interesting to me,

     03:41PM 24   and it might be to you, too, that the Chariker-Jeter work was

     03:41PM 25   being done in Spartanburg and Greenville, South Carolina.
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     03:41PM  1   You're going to see references to several patients at the

     03:41PM  2   Spartanburg General Hospital later renamed the Spartanburg

     03:41PM  3   Medical Center like a lot of our hospitals are renamed these

     03:41PM  4   days and treatments were being made with this procedure.

     03:41PM  5   You'll see in the evidence where Katherine Jeter was using the

     03:41PM  6   closed suction wound drainage with patients at that hospital

     03:41PM  7   as early as 1985.  Maybe as early as 1984.  You'll see after

     03:41PM  8   they succeeded and got this technique finalized that

     03:41PM  9   Dr. Chariker then went making presentations about it.  He gave

     03:41PM 10   a speech to the American College of Surgeons at Greenville,

     03:41PM 11   South Carolina and to nurses at five hospitals in the

     03:42PM 12   Spartanburg area.  Ms. Jeter presented the procedure in Salt

     03:42PM 13   Lake City at a medical convention, in Joliet, Illinois at a

     03:42PM 14   medical convention, in Albuquerque, New Mexico at a medical

     03:42PM 15   convention.  All of this, all of this before Dr. Argenta

     03:42PM 16   applied for the patent.  Dr. Argenta, of course, is located at

     03:42PM 17   Wake Forest and I expect that Dr. Argenta's going to testify

     03:42PM 18   that he didn't know anything about what was going on 150 miles

     03:42PM 19   away and being spoken of at all these conventions and being

     03:42PM 20   done at the Spartanburg, South Carolina hospital.  But whether

     03:42PM 21   he did or not is really not the issue.  What's important is

     03:42PM 22   that it was done before the patent was ever applied for.

     03:42PM 23            Now, let's look -- Stacy, go back, please, to the

     03:42PM 24   pictures we have up of the procedure in the article,

     03:42PM 25   Defendant's Exhibit 55, where they are showing the drawings.
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     03:42PM  1   Let's talk our way through them real quick.

     03:43PM  2            ASSISTANT:  Go back to 1 or --

     03:43PM  3            MR. McCLANAHAN:  Just go back to 1, please.  A 2 x 2

     03:43PM  4   inch gauze square is opened and the wound bed is protected by

     03:43PM  5   the gauze overlay.  Now, Mr. Macon says, Well, we've got this

     03:43PM  6   stuff called Aquaphor.  Well, Aquaphor is like Vaseline.  It's

     03:43PM  7   sold at drug stores.  I'm not sure whether you'll find it at a

     03:43PM  8   local CVS or Walgreens or Ekkards -- I guess Ekkards is not

     03:43PM  9   around anymore, KEB whatever, buy it on the Internet, but it's

     03:43PM 10   like Vaseline.  Obviously, everybody knows about gauze.

     03:43PM 11   There's nothing new about gauze.  And people understood for a

     03:43PM 12   long time that putting Aquaphor in gauze was a good thing.  It

     03:43PM 13   doesn't hurt when you take it out, for example.  If you've

     03:43PM 14   got -- if you've got a wound and you put just a piece of

     03:43PM 15   untreated gauze on it, when you take the gauze off, it may

     03:43PM 16   hurt, it may rip some of the good tissue back out again.  It

     03:44PM 17   may cause more bleeding.  Common sense is if you -- if you get

     03:44PM 18   the gauze and you impregnate it, you put Vaseline or Aquaphor

     03:44PM 19   or Aquaphor ointment in it that doesn't hurt it as much and so

     03:44PM 20   companies sell it.  Kendall sells it as iroform.  Impacure

     03:44PM 21   sells it as purulatim.  Here somebody sells it as Adaptic and

     03:44PM 22   Smith and Nephews sells it as Aquaphor.

     03:44PM 23            And you'll hear about how one of our nurses who

     03:44PM 24   helped BlueSky get everything together said you need to

     03:44PM 25   circulate it, get some Aquaphor gauze and put it in the wound
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     03:44PM  1   when you put the drain on top of it because it's going to be

     03:44PM  2   better for the nurses who change it, better for the patients,

     03:44PM  3   etcetera.  That's all Aquaphor is.

     03:44PM  4            So, we've got in our -- in our Chariker-Jeter kit,

     03:44PM  5   let's go on to what he says next.  A Jackson Pratt flat drain

     03:45PM  6   is placed in the wound bed.  Well, we've got a Jackson Pratt

     03:45PM  7   drain in our kit, just like Dr. Chariker told us all belongs

     03:45PM  8   to all of us.  You can go make -- make it tomorrow, if you

     03:45PM  9   want to.  And after you put the Aquaphor down, you put that

     03:45PM 10   drain -- that -- that drain down, you see, it's got these

     03:45PM 11   little holes in it.  That's so when the vacuum starts sucking,

     03:45PM 12   the bad stuff is going to be collected in the holes and you

     03:45PM 13   figure out how long the wound is going to be and you -- you

     03:45PM 14   snip it off to the right size.  That's what they told us to

     03:45PM 15   do, Dr. Chariker told us to do in his article.  And then you

     03:45PM 16   go on from that.

     03:45PM 17            The next one Stacy, please.  The gauze overlay.  You

     03:45PM 18   take -- you take this gauze, this is called Kendall sulics

     03:46PM 19   antimicrobial super sponges available from the medical supply

     03:46PM 20   store.  And it comes in a little dish.  You see that dish?

     03:46PM 21   And you take the saline, which is sterile, and you soak -- you

     03:46PM 22   soak the gauze in it.  This is all invented by Dr. Chariker

     03:46PM 23   now.  And he says moist saline soak gauze sponges are flucked

     03:46PM 24   into the wound to completely cover the drain and fill the

     03:46PM 25   defect to skin level.  That's what -- that's what the black
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     03:46PM  1   foam in the VAC does, exactly what's being talked about here

     03:46PM  2   with this gauze.  Before they ever got their patent.  Before

     03:46PM  3   they ever applied for their patent.

     03:46PM  4            Figure 3, Stacy.  A transparent adhesive film

     03:46PM  5   dressing is cut or precised dressing is selected to allow at

     03:46PM  6   least one inch of intact skin beyond the wound edge.  The

     03:46PM  7   dressing is split to allow a tube exit.  What that means is

     03:47PM  8   after they have put -- after they have put the Aquaphor down

     03:47PM  9   and after they have put the drain and cut it to fit and after

     03:47PM 10   they have soaked that gauze in saline and filled up the hole,

     03:47PM 11   then they take this transparent adhesive dressing and they put

     03:47PM 12   it over it.  They will cut it to be the right size so it's

     03:47PM 13   about an inch around the outside of the wound and they'll seal

     03:47PM 14   it down and then they take the tube from the drain and they

     03:47PM 15   run it out of the drain and they have an adapter.  We'll come

     03:47PM 16   to that adapter right here.  Let see.  It says --

     03:47PM 17            Let's go to Figure 4, Stacy.  Where the tube comes

     03:47PM 18   out of the -- of the -- of the cover, it is kind of like, if

     03:47PM 19   you can imagine, kind of like a -- oh, it's kind of like a

     03:47PM 20   saran wrap except saran wrap doesn't let anything through,

     03:47PM 21   either vapors or water.  This will keep the fluids in but let

     03:48PM 22   the vapors out, so, it's called a semi-permeable thing instead

     03:48PM 23   of an impermeable thing, and they looked at it -- Ms. Jeter

     03:48PM 24   says, by the way, her husband was a graphic artist and he drew

     03:48PM 25   these things to put in this article to make her presentations
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     03:48PM  1   with to give to us all as the public.  And kind of like a

     03:48PM  2   carpenter, kind of like a handyman, some of you'all may be

     03:48PM  3   handy around the house, like to figure out how to do things.

     03:48PM  4   That's all this is, where the drain would come out, they would

     03:48PM  5   have to make sure they had a good seal because remember when

     03:48PM  6   this sucking thing goes on, if you have a leak, it's not going

     03:48PM  7   to suck.  Mr. Macon shows you how that black foam goes, whish,

     03:48PM  8   and it contracts.  It's exactly what happened here.

     03:48PM  9   Contracts.  And so like a good handyman would do, they came up

     03:48PM 10   with some caulking to put around it, like you might caulk your

     03:48PM 11   sink in your kitchen to make it air-tight and then they

     03:49PM 12   provided an adapter which they call a Christmas tree adapter.

     03:49PM 13   You've seen them before probably.  I know there's one in the

     03:49PM 14   kit.  I can't get my hands on one handy.  Here it is.  This

     03:49PM 15   Christmas tree adapter.  Basically, it's a little adapter that

     03:49PM 16   looks like a Christmas tree so you can plug it into a tube and

     03:49PM 17   any sized tube it's going to fit, so they stick that in there

     03:49PM 18   and then they plug it into the pump and in the Chariker-Jeter

     03:49PM 19   article he plugged it into wall suction.  In their hospital,

     03:49PM 20   the way they did it, was to use wall suction.  Everybody's

     03:49PM 21   been to hospital rooms and you've seen holes in the wall that

     03:49PM 22   say suction.  What happens when they need to use that wall

     03:49PM 23   suction, they will put a regulator on it.  We all know what a

     03:49PM 24   regulator is.  It adjusts the pressure with a valve.  Put a

     03:49PM 25   regulator on it, hook into that wall suction, and determined
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     03:49PM  1   what they wanted to do, and that's what Chariker and Jeter did

     03:49PM  2   and they gave speeches about it.

     03:50PM  3            So, when Mr. Weston started his company called

     03:50PM  4   BlueSky, he had the Chariker-Jeter kit.  You've seen the

     03:50PM  5   Wooding-Scott kit.  The Chariker-Jeter kit.  There's another

     03:50PM  6   one we'll talk about later on.

     03:50PM  7            And Stacy, could we see Dr. Chariker's photographs

     03:50PM  8   real quick?  So, Dr. Chariker took photographs of the work

     03:50PM  9   that he did.  This was -- this was one of his patients.

     03:50PM 10   Photograph one.  Shows -- shows the wound.  Photograph two

     03:50PM 11   shows it getting better.  Photograph three shows it getting

     03:50PM 12   better.  You see how the contraction works.  This was all set

     03:50PM 13   out in the Chariker-Jeter article.  Published.  Speeches made

     03:50PM 14   about it.  And everybody was very excited about it.

     03:50PM 15            In fact, if we look at, Stacy, D-1.  Can we have D-1,

     03:50PM 16   please?  D-1 is a book that came out called Chronic Wound

     03:51PM 17   Care, a Clinical Source Book For Health Care Professionals.

     03:51PM 18            And, Stacy, could we please turn in that to page 6.

     03:51PM 19   This book was copyrighted in 1990 and the -- the patent

     03:51PM 20   application made by Wake Forest, the first one on the '080

     03:51PM 21   patent was made in -- '081, was made in 1991, the end of '91,

     03:51PM 22   November, and the second one on the -- on the '643 Patent was

     03:51PM 23   made years later.  And here we've got the whole thing being

     03:51PM 24   talked about in a book given to health care professionals who

     03:51PM 25   used it.
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     03:51PM  1            And, Stacy, can we look at -- Can we look at page 12

     03:52PM  2   of that.  The next page.  Notice this is -- this is written

     03:52PM  3   by -- by Ms. Jeter again, and at the bottom of it where it

     03:52PM  4   says a closed suction wound drainage system, she talks in this

     03:52PM  5   book what they did where?  At Spartanburg Regional Medical

     03:52PM  6   Center.  A closed suction wound drainage system has been

     03:52PM  7   devised that is effective in collecting drainage from the most

     03:52PM  8   difficult sites.  Appears to enhance wound closure, obviates

     03:52PM  9   skin damages, minimizes nursing requirements, dramatically

     03:52PM 10   reduces the costs.  Mr. Macon was exactly right.  Exactly

     03:52PM 11   right.  It is more cost efficient for us as patients to have

     03:52PM 12   one of these negative pressure wound therapy devices on us

     03:52PM 13   than it is to stay in the hospital for months after months

     03:52PM 14   after months.  We all know what hospital care costs.  This is

     03:52PM 15   a good idea.  Dr. Argenta just didn't invent it.  Just didn't

     03:52PM 16   invent it.

     03:53PM 17            Now, this article talks about many of the same things

     03:53PM 18   that were -- that were in the Chariker-Jeter article and

     03:53PM 19   because of the time limits that I have, I don't have time to

     03:53PM 20   go into it, but let's look then at -- at what -- that's so --

     03:53PM 21   now we move on up to the point of time where Mr. Macon chose

     03:53PM 22   to start, which is January of 2002.

     03:53PM 23            Now, let's go, Stacy, please, to the exhibit

     03:53PM 24   Mr. Macon showed which is defendant 55.  The first page of it.

     03:53PM 25   And at the top of this, this is a memo from Mr. Weston,
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     03:53PM  1   January 2nd, 2002, to people that you were introduced to

     03:53PM  2   yesterday by Mr. Sadler, Mr. Beat Moser, Mr. Urs Tanner, and

     03:53PM  3   Mr. Carr L. Quakenbush, among others.  In this study, let see

     03:53PM  4   what Mr. Weston said about this, because he was existed.  He

     03:53PM  5   was excited.  This was his chance to make this available to

     03:54PM  6   the world.  And he says in here, Kathy -- I mean, Stacy, just

     03:54PM  7   give us the text of it real quick here, of the whole -- the

     03:54PM  8   whole part of it.

     03:54PM  9            This study is clearly prior art to the Argenta-White

     03:54PM 10   patent.  Now, he knew about the patent.  Of course he did.

     03:54PM 11   You will hear about how KCI made very clear that they knew

     03:54PM 12   about these patents.  We're not claiming we didn't know about

     03:54PM 13   the patents.  We are just claiming we don't do what the

     03:54PM 14   patents do and they didn't really invent this in the first

     03:54PM 15   place.  It is done before then.

     03:54PM 16            We found not only the smoking gun, that would be what

     03:54PM 17   he thought was the Chariker-Jeter article and we found a lot

     03:54PM 18   more since that smoking gun, he was so excited, he said it was

     03:54PM 19   in the hands of the perpetrator and a signed confession.  He

     03:54PM 20   thought so strongly, so strongly that Wake Forest had -- and,

     03:54PM 21   by the way, KCI then came along and commercialized Wake

     03:54PM 22   Forest.  As Mr. Macon said, they made this deal, they made a

     03:54PM 23   partnership.  Wake Forest gets money off of every one of these

     03:55PM 24   that's sold and Dr. Argenta and Dr. Morykwas get money off

     03:55PM 25   every single one of these that's sold and it costs a lot of
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     03:55PM  1   money and a lot of people who need it can't afford it.

     03:55PM  2            THE COURT:  Five minutes, sir.

     03:55PM  3            MR. McCLANAHAN:  Thank you, Your Honor.  So, he's

     03:55PM  4   astonished to see this and he goes on and he suggests -- he

     03:55PM  5   suggests that he would like to build a business around this.

     03:55PM  6   Now, at that time Mr. Medela chose not to do that and

     03:55PM  7   Mr. Sadler will talk about what they did and why they did it.

     03:55PM  8            But then we have Mr. Weston going into business.  He

     03:55PM  9   forms BlueSky.  He decides that he will -- now that he knows

     03:55PM 10   about this prior art, the Chariker-Jeter article, later the

     03:55PM 11   Wooding-Scott article that he finds out, he says, What I will

     03:55PM 12   do is I will build a company around that.  Let KCI sell what

     03:56PM 13   they need to sell.  Competition is good.  And we're not saying

     03:56PM 14   here that Mr. Leininger and his company shouldn't keep every

     03:56PM 15   dime they've made.  We're not saying take their money away

     03:56PM 16   from them.  We're not saying Dr. Argenta/Dr. Morykwas ought to

     03:56PM 17   have to pay the money back.  What we're saying is let BlueSky

     03:56PM 18   compete fairly.

     03:56PM 19            KCI may think they own the market, but they don't.

     03:56PM 20   They may think nobody has a right to compete with them, but

     03:56PM 21   they are wrong.  You can compete, I can compete, they can

     03:56PM 22   compete, and they can compete.  And that, ladies and

     03:56PM 23   gentlemen, is what this case is all about.

     03:56PM 24            Yes, Mr. Macon -- Mr. Weston and his company had some

     03:56PM 25   advertisements that Mr. Macon is accusing them were -- were --
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     03:57PM  1   crossed the line.  You will need to decide for yourself.  I

     03:57PM  2   mean, just imagine the situation where you're a -- you're

     03:57PM  3   basically a two-man show, and KCI has a certain level of

     03:57PM  4   competitors that have not ventured into their name and like

     03:57PM  5   James Madison, you say, I've got the courage to do it because

     03:57PM  6   people need it.  Chariker gave it to us.  Jeter gave it to us.

     03:57PM  7   Wooding-Scott gave it to us.  We own it.  It's an alternative.

     03:57PM  8   It's another way and it sure is a heck of a lot cheaper.  So,

     03:57PM  9   what this lawsuit is all about from our standpoint is please

     03:57PM 10   let BlueSky continue competing.  Let KCI sell their product,

     03:57PM 11   if they want to.  We're not saying they don't have a right to

     03:57PM 12   sell it because it belongs to the public.  They can make their

     03:57PM 13   product and sell it, but so can we.

     03:57PM 14            I really look forward to trying this case with you

     03:58PM 15   all.  You have been a super attentive jury and I share the

     03:58PM 16   Judge's enthusiasm, Mr. Macon's enthusiasm.  Thank you for

             17   listening.

     03:58PM 18            Thank you, Your Honor.

     03:58PM 19            THE COURT:  Thank you very much, Mr. McClanahan.

     03:58PM 20   Ladies and gentlemen, thank you for your kind attention.  We

     03:58PM 21   will now take our last recess of the afternoon and we will

     03:58PM 22   come back at -- this time at 10 after 4:00 and we will go

     03:58PM 23   until 5:00 o'clock.  Would everyone please rise for the jury.

     03:58PM 24   Mr. Ramirez, if you will lead the jury out.

     03:58PM 25       (Jury out.)
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     03:58PM  1            THE COURT:  Thank you very much.  We'll be in recess

     03:58PM  2   until 10 after.

     03:58PM  3       (Recess.)

     04:09PM  4       (After recess.)

     04:14PM  5            THE COURT:  Thank you very much.  Please be seated.

     04:14PM  6   Mr. Sadler and Mr. Partridge.

     04:14PM  7            MR. SADLER:  Thank you, Your Honor.  You know, I

     04:14PM  8   didn't really know where to begin with you until we started

     04:14PM  9   today and now I know where to begin.  This is going to be a

     04:15PM 10   long trial and you have got the hardest job in the room.  I

     04:15PM 11   have got it easy compared to the job you have ahead of you.

     04:15PM 12            A couple of times you have heard the Judge say what

     04:15PM 13   the lawyers say is not evidence and after hearing the

     04:15PM 14   presentation by Mr. Macon, all I can say is, You got that

     04:15PM 15   right.  What the lawyers say is not evidence.  But I want you

     04:15PM 16   to do something for me.  What the lawyers tell you in this

     04:15PM 17   courtroom, what they've been telling you this afternoon, what

     04:15PM 18   they tell you for the next six weeks, you hold us to it, every

     04:15PM 19   word, every promise.  I want you to do that for me.  That is

     04:15PM 20   deadly important in this case.

     04:15PM 21            Now, why do I say that?  Well, sometimes in cases

     04:15PM 22   like this lawyers get all wound up when they're making

     04:15PM 23   speeches and they say something that's not right and sometimes

     04:15PM 24   it's innocent.  We all do it.  Sometimes when my wife is mad

     04:15PM 25   at me she calls me by my son's name.  That's usually because
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     04:16PM  1   either he or I are responsible for whatever it was we were

     04:16PM  2   supposed to have done.  But that's an innocent lapse.  Like

     04:16PM  3   when Mr. Macon said that Carl Weston is the chief lawyer for

     04:16PM  4   Medela.  Well, my goodness, I must have come to the wrong

     04:16PM  5   courthouse today because I thought I was the chief lawyer for

     04:16PM  6   Medela.  But that's an innocent lapse.  He was in the middle

     04:16PM  7   of a speech and I understand it and we forgive him for that.

     04:16PM  8   But sometimes during the trial there are other lapses that

     04:16PM  9   perhaps you should pay very, very close attention to and we've

     04:16PM 10   had one like that already.

     04:16PM 11            Mr. Macon told you that we are so smart, Mr. Sadler,

     04:16PM 12   Mr. Partridge, and our clients, that we have timed the

     04:16PM 13   termination of the BlueSky purchase agreement for the day

     04:16PM 14   after trial.  July 15th.  He stood right here and told you

     04:16PM 15   that.  I must have left my crystal ball at home because I,

     04:16PM 16   frankly, don't know exactly what day this trial will end.  But

     04:17PM 17   I do know this:  Let's look at the document Mr. Macon was

     04:17PM 18   referring to.  Let's look at the actual date in the document

     04:17PM 19   that he should have been talking about.  Yes, we have allowed

     04:17PM 20   the BlueSky contract to terminate, not on July 15th, not the

     04:17PM 21   day after trial that we magically could foresee, on July 5th.

     04:17PM 22   Innocent lapse?  I don't know.  But I'm telling you, you need

     04:17PM 23   to pay attention, because there's a lot of evidence going to

     04:17PM 24   come into this case and you need to hold the lawyers to what

     04:17PM 25   they tell you.
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     04:17PM  1            Now, I guess this is a conspiracy case because I

     04:17PM  2   heard Mr. Macon use that term seven or eight times.  What kind

     04:17PM  3   of conspiracy case?  I'm going to have to talk to you in a

     04:17PM  4   very short time about the evidence.  Is it a conspiracy to get

     04:17PM  5   around a patent?  I promise you you will never be asked such a

     04:18PM  6   question at the end of this case.  No such question will be

     04:18PM  7   put to you.

     04:18PM  8            Is it a conspiracy to go out and look for prior art?

     04:18PM  9   You will never be asked that question.  Is it a conspiracy to

     04:18PM 10   go get opinions from lawyers?  You will never be asked that

     04:18PM 11   question.

     04:18PM 12            What kind of conspiracy is it?  That's a question

     04:18PM 13   you're going to have to ask yourself.  And it may evolve as

     04:18PM 14   you hear the evidence and as the story changes.

     04:18PM 15            Keep in mind this about all great conspiracy

     04:18PM 16   theories:  They only work if you don't ask questions and you

     04:18PM 17   don't know the facts.  Once you start asking questions about a

     04:18PM 18   conspiracy theory, once you start letting the facts shine in,

     04:18PM 19   the conspiracy theories don't last very long, and that's

     04:18PM 20   what's going to happen here.

     04:18PM 21            How do you look at a case like this that's got all

     04:18PM 22   these lawyers and mountains of documents and all that?  One

     04:18PM 23   way I like to do it is ask yourself a question.  One question

     04:18PM 24   I've already put to you, what kind of conspiracy case is this?

     04:19PM 25            Another question you might ask yourself is one I bet

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 00360

     04:19PM  1   all of you have already asked yesterday or the day before.

     04:19PM  2   You've asked a question along the lines of, Who are these

     04:19PM  3   parties?  Not what are their names.  Not what do they do.  But

     04:19PM  4   who are they really?  Now, I will tell you at the end of the

     04:19PM  5   case you will not be asked that question.  The Judge will not

     04:19PM  6   ask you please find by a preponderance of the evidence who

     04:19PM  7   these parties are, but I will tell you that the answer to that

     04:19PM  8   question, which will unfold for you as the evidence unfolds,

     04:19PM  9   will tell a lot about how you do answer the questions the

     04:19PM 10   Court puts to you.

     04:19PM 11            So, who are the parties?  Let's talk about the people

     04:19PM 12   I represent.  And I told you yesterday I represent two

     04:19PM 13   companies:  Medela AG in Switzerland makes this pump.  Medela

     04:19PM 14   Incorporated up in McHenry, they've got 350 people working up

     04:20PM 15   there, putting together these things selling them all over the

     04:20PM 16   United States for all kinds of medical uses and, yes, we also

     04:20PM 17   sell the BlueSky.  This company has been in business for

     04:20PM 18   years.  It makes a great product.  I mean, I wrote down some

     04:20PM 19   of the things that are -- this pump is used for.  For

     04:20PM 20   surgeries, clearing blocked tracheas in airways, emergency

     04:20PM 21   suction in emergency rooms, endoscopy; all of which has

     04:20PM 22   absolutely nothing to do with this case.  There is not one

     04:20PM 23   claim in this case that says that this product that we make

     04:20PM 24   infringes any patent.  That's not even any part of this case.

     04:20PM 25   You might not have realized that after you listened to
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     04:20PM  1   Mr. Macon.  No claim that this product infringes any product.

     04:20PM  2   Not a one.  Why?  Because KCI didn't invent the pump.  They

     04:20PM  3   didn't invent it.  They don't have the patent on it.  But

     04:20PM  4   that's what we do.  We sell pumps.  We sell pumps to a lot of

     04:20PM  5   people, including BlueSky, and we think we have a legal right

     04:21PM  6   to do that and that is what the evidence is going to show.

     04:21PM  7   So, who are we?  We make pumps and we sell them to a lot of

     04:21PM  8   people, including BlueSky.

     04:21PM  9            Now, are we in the wound care business?  No.  All

     04:21PM 10   this stuff, we don't make any of that.  We don't sell that to

     04:21PM 11   Mr. Weston.  We don't make it.  We don't sell it to anybody.

     04:21PM 12   That's not our business.  But we think that KCI does not have

     04:21PM 13   every square centimeter of anything possibly related to wound

     04:21PM 14   care.  That's not what their patent says.  You read it

     04:21PM 15   closely.  It doesn't say KCI has a license to patent that

     04:21PM 16   covers anything that has the word "wound" in it.  No.  That's

     04:21PM 17   not the patent.  We think we have the right to sell this

     04:21PM 18   product and we don't think we've done anything wrong by that.

     04:21PM 19            Now, I will tell you we are tired of this litigation.

     04:21PM 20   I told you yesterday the way we feel is we've been dragged

     04:21PM 21   into somebody else's fight here.  That's exactly how we feel.

     04:22PM 22            Now, BlueSky.  Who is BlueSky?  Who is Mr. Weston?  I

     04:22PM 23   thought I was going to be able to skip a lot of this stuff.  I

     04:22PM 24   thought you would have heard all about the real chronology,

     04:22PM 25   but you didn't hear any of it.  You've heard little bits and
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     04:22PM  1   pieces from Mr. Macon, so I have to do it.  Who is BlueSky and

     04:22PM  2   who is Mr. Weston?

     04:22PM  3            Let's start with Mr. Weston.  Yes, he worked for us

     04:22PM  4   for twenty years.  Twenty years as an employee.  For the vast

     04:22PM  5   majority of that time, he did a good job.  Now, he goes off

     04:22PM  6   and has a sabbatical.  Comes back, goes off to Stanford, comes

     04:22PM  7   back to work for us and in 2001 we decide we're going to give

     04:22PM  8   Mr. Weston a new job.  Why?  Well, Mr. Tanner, who's going to

     04:22PM  9   be here to testify for you, he is going to say that in early

     04:22PM 10   2001 the company decided to take a look at -- Look.  We have

     04:22PM 11   got a great product.  Are there any other markets we can sell

     04:22PM 12   it in?  Let's take a look at it.  That's what the documents

     04:23PM 13   are going to say.  Mr. Weston was put in charge of taking a

     04:23PM 14   look at that.  That's what he did.

     04:23PM 15            Now, take a look at it how?  Well, come up with a

     04:23PM 16   business plan.  What's a business plan?  It is not a napkin.

     04:23PM 17   It's concrete ideas.  What you're going to sell, where you're

     04:23PM 18   going to sell it, who you're going to sell it to.  Are you

     04:23PM 19   going to sell it as a supplier, are you sell it to end user,

     04:23PM 20   what are you going do?  All those kind of details.  That was

     04:23PM 21   Mr. Weston's job to come up with that.

     04:23PM 22            Well, what did he do?  Well, 2001 is off to a shaky

     04:23PM 23   start.  Why is it off to a shaky start?  Because Mr. Weston

     04:23PM 24   has told us he's got problems with his family at home with

     04:23PM 25   their health and he warns us that that may require him to
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     04:23PM  1   relocate at some point, so already we know early in 2001

     04:23PM  2   Mr. Weston is distracted from the job we want him to do with

     04:23PM  3   some serious problems at home.  That's not our fault.  That's

     04:23PM  4   not his fault.  That's the truth.

     04:23PM  5            So, what happens?  Well, we come up to May 2001.

     04:24PM  6   Mr. Weston is supposed to have been working on this idea for

     04:24PM  7   about three months and we don't have a whole lot to show for

     04:24PM  8   it.  Mr. Carr Lane Quakenbush who is here, head of Medela,

     04:24PM  9   Inc., he reviews what is the status of Mr. Weston's work?

     04:24PM 10   What's the status of this plan?  Well, what does

     04:24PM 11   Mr. Quakenbush say?  And I'm going to have to call him CLQ or

     04:24PM 12   I'm going to get tongue tied.  So, CLQ.  You know who I'm

     04:24PM 13   talking about.  What's the opinion of the first draft plan?

     04:24PM 14   Not very good.  Not a good use of the company's money.  And

     04:24PM 15   already Mr. Quakenbush is smart enough to know that there is a

     04:24PM 16   problem with Mr. Weston that eventually something is going to

     04:24PM 17   have to give.  We've heard enough about his health issues at

     04:24PM 18   home.  It's a distraction from his job.  Something's going to

     04:24PM 19   have to give.  That's what's going on in early 2001.  You

     04:24PM 20   won't see any discussion of conspiracies and infringing of

     04:25PM 21   patents.

     04:25PM 22            Now, does it get better or does it get worse?  Well,

     04:25PM 23   what happens in the middle of 2001?  And, remember, this is

     04:25PM 24   supposedly in the middle of the conspiracy.  We're supposed to

     04:25PM 25   be hot and heavy in the conspiracy right now.  Well, what's
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     04:25PM  1   going on?  Well, Mr. Weston tells the two leaders of the

     04:25PM  2   companies, You know what?  I've got to leave.  I've got to

     04:25PM  3   leave Illinois and go somewhere else for my family.  No

     04:25PM  4   warning.  He says that's what he's got to do.  All right.

     04:25PM  5   That's his personal problem.  That's his issue.  We understand

     04:25PM  6   that.  We're not responsibly for it and it doesn't have

     04:25PM  7   anything to do with conspiracy.  But that's what he tells us.

     04:25PM  8   Now, in the meantime, he is still trying to come up with some

     04:25PM  9   kind of business plan which we have asked him to look at.

     04:25PM 10            What do we think about the progress that we've made?

     04:25PM 11   Here's Mr. Quakenbush again.  Now, this is a very candid

     04:25PM 12   opinion of Mr. Weston, and it's not favorable.  Mr. Weston is

     04:26PM 13   severely distracted.  By this time in July he doesn't have

     04:26PM 14   just health issues to deal with with his family which I can

     04:26PM 15   appreciate are weighing him down, we now find out he's going

     04:26PM 16   through a divorce, so he's got two sets of difficulties he's

     04:26PM 17   dealing with.  That's what's going on with Mr. Weston, not a

     04:26PM 18   conspiracy; serious problems at home.

     04:26PM 19            Now, he doesn't even come up with a business plan.

     04:26PM 20   He's supposed to have a plan ready for the board to approve.

     04:26PM 21   There's no plan.  So, if his job in the summer of 2001 is to

     04:26PM 22   be a conspirator, he's a lousy conspirator.  He's not getting

     04:26PM 23   the job done.  No business plan.

     04:26PM 24            What is Mr. Weston's status?  That's what

     04:26PM 25   Mr. Quakenbush says.  Those are some pretty harsh words.  And
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     04:26PM  1   what does Mr. Quakenbush say?  This guy is not going to last.

     04:26PM  2   He's got too much he's dealing with.  Why is this important?

     04:26PM  3   It's only important because they claim that there's some big

     04:27PM  4   grand conspiracy going on at this very same time.

     04:27PM  5            So, what was Mr. Weston supposed to do?  He was

     04:27PM  6   supposed to look at this business.  He was supposed to figure

     04:27PM  7   out where can we sell these pumps and one of the ideas he came

     04:27PM  8   up with is what about in the wound care business?  What about

     04:27PM  9   the wound care business?  So, he looked into that.  Absolutely

     04:27PM 10   he did.  Right after he started looking into that, he figured

     04:27PM 11   out that Wake Forest had some patents that KCI had a license

     04:27PM 12   to.  Stop right there.  What do you do when you're a business

     04:27PM 13   and you're trying to find a new market and you find a patent?

     04:27PM 14   Do you just haul off and go right in?  No.  You look at the

     04:27PM 15   patent.  You look at the law.  You talk to the lawyers.  Are

     04:27PM 16   you going to be asked if there was a conspiracy to consult

     04:27PM 17   lawyers?  I don't think you will.  I think that's what proper

     04:27PM 18   businesses do.  They try to find out where can they go.  Can

     04:27PM 19   they go anywhere with this product?  Mr. Partridge will talk a

     04:27PM 20   lot more about that in a few minutes.  And one of the concerns

     04:28PM 21   you have as a business, and I know one of the concerns we had

     04:28PM 22   is, we don't want to get into the middle of any patent fight.

     04:28PM 23   No business wants that.  It's not good for business.

     04:28PM 24            Now, did Mr. Weston look at the prior art?  He did.

     04:28PM 25   Did he get opinions from lawyers?  Yes, he did.  All of which
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     04:28PM  1   we think is perfectly proper.  In fact, that's what he should

     04:28PM  2   have been doing.  Remember I talked to you about this whole

     04:28PM  3   idea of a patent?  It's like a yard with a fence around it

     04:28PM  4   that says keep out.  What does that mean?  You can't go in the

     04:28PM  5   yard.  That's my property.  Stay out.  So, all this talk about

     04:28PM  6   a conspiracy to steer around the patent, conspiracy to go

     04:28PM  7   around the patent, you will never be asked that question.

     04:28PM  8   Why?  Because there's no problem.  That's what you're supposed

     04:28PM  9   to do.  If I want to drive through your backyard?  Can I do

     04:28PM 10   that?  No.  Why?  Because you've got a fence around it that

     04:28PM 11   says stay out.  Can I get on the street and go around your

     04:28PM 12   house to get to my driveway?  I think so.  Is that wrong?  I

     04:28PM 13   don't think so.  That's what Mr. Weston and the company were

     04:29PM 14   looking into, can we be in this business.

     04:29PM 15            Now, along the way we decide, as part of

     04:29PM 16   investigating this business, to meet with KCI.  Why?  It

     04:29PM 17   seemed sensible.  Why?  Because KCI needs a pump to make their

     04:29PM 18   gizmo work.  They don't make pumps.  You know where they buy

     04:29PM 19   their pumps from?  They buy their pumps from a manufacturer in

     04:29PM 20   Europe.  Well, we've got a manufacturer in Europe, Medela AG,

     04:29PM 21   so it's not crazy that we would go talk to them.  So, we did

     04:29PM 22   go talk to them.  They came to talk to us.  They came to talk

     04:29PM 23   to us again.  We exchanged ideas.  What are you working on?

     04:29PM 24   What are we working on?  What kind of pump do you have?  What

     04:29PM 25   kind of pump do you need?  Normal business conversations.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 00367

     04:29PM  1            Now, the only difference is after we have had these

     04:29PM  2   three meetings it all goes quiet.  No more follow up meetings,

     04:29PM  3   no more communications from KCI until out of the blue we get

     04:30PM  4   an e-mail, Mr. Tanner gets an e-mail from Mr. Ware.  Mr. Ware.

     04:30PM  5   And Mr. Ware says, Sorry.  You will see this.  I don't have

     04:30PM  6   time to show it to you now, but I will show you every line.

     04:30PM  7   Mr. Ware say, Sorry we haven't gotten back to you.  We've been

     04:30PM  8   very busy with more important things.  We've been busy

     04:30PM  9   building our patent portfolio.  We have a lot of patents.

     04:30PM 10   Maybe sometime down the line we'll do business with you, but

     04:30PM 11   right now we are focused on our patents.  Well, that was kind

     04:30PM 12   of an interesting way to end business discussions, pop off an

     04:30PM 13   e-mail to Mr. Tanner.

     04:30PM 14            I wonder what message Mr. Ware was trying to send to

     04:30PM 15   us?  Well, you know what?  We're going to find out, because

     04:30PM 16   he's going to be here and I'm going to ask him.  I think you

     04:30PM 17   know the message he was trying to send.

     04:30PM 18            So, let's stop here.  Where is the grand conspiracy?

     04:30PM 19   You're not going to see the evidence.  As I said, a conspiracy

     04:31PM 20   theory only works if you don't have the facts and you don't

     04:31PM 21   ask the questions.

     04:31PM 22            Now, I stopped in the middle of this trip.  Where are

     04:31PM 23   we now?  Well, we're trying to get Mr. Weston back on track.

     04:31PM 24   Trying to get him focused.  He's got health issues.  He's got

     04:31PM 25   a divorce.  So, what are we going to do?  We take away some of
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     04:31PM  1   his duties.  We transfer some of his duties to someone else

     04:31PM  2   effective immediately in the middle of 2001.  We say focus on

     04:31PM  3   the business plan.  We were trying to help the man out.

     04:31PM  4            Now, did we make any progress?  We've come forward

     04:31PM  5   four months in time.  Do we have anything in the way of a

     04:31PM  6   business plan?  Well, before we get to that, we've got another

     04:31PM  7   problem we have to deal with that's distracting Mr. Weston

     04:31PM  8   from his job.  It's not just about health issues, which are

     04:32PM  9   serious.  It's not just about a divorce, which is serious.

     04:32PM 10   But now we come to find out he's got a brand new family to

     04:32PM 11   deal with.  Now, once again, why is that important to this

     04:32PM 12   case?  Why in the world do I have to talk to you about this?

     04:32PM 13   Because it's, supposedly, if you listen to them, during this

     04:32PM 14   whole period of time we're supposed to be conspiring with

     04:32PM 15   Mr. Weston.  Mr. Weston doesn't have time to conspire with

     04:32PM 16   anybody because his plate is way full with serious problems at

     04:32PM 17   home and, unfortunately, that's why we have to talk about

     04:32PM 18   this, because of their conspiracy claim.  So, we find out it

     04:32PM 19   is not very pleasant for Mr. Weston.

     04:32PM 20            So, what are we going to do?  Mr. Weston asks us, Any

     04:32PM 21   more options?  Nope.  Not at Medela.  You're running out of

     04:32PM 22   options; and that's harsh, that is hard, but those are the

     04:32PM 23   facts.  Those are the true facts.

     04:33PM 24            Now, he is trying to navigate through all his

     04:33PM 25   personal stuff and I can't imagine -- I can't even place
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     04:33PM  1   myself in his shoes.  He is still trying to come up with a

     04:33PM  2   business plan that will work.  Why?  He sees the writing --

     04:33PM  3   this is a man who has two families apparently he intends to

     04:33PM  4   support and he has got his boss telling him, Fellow, you are

     04:33PM  5   running out of options at this company, so he is trying to put

     04:33PM  6   together a plan.  Does he put together one?  Does he send us a

     04:33PM  7   plan?  Well, yeah.  He sends us a plan, and I'll give to it to

     04:33PM  8   Mr. Macon.  He showed you the plan.  We get a plan from

     04:33PM  9   Mr. Weston, the central piece of which is a lawsuit with KCI

     04:33PM 10   and it takes Mr. Tanner about ninety minutes to fire back an

     04:33PM 11   e-mail that says, You have got to be kidding.  We are not

     04:34PM 12   going to buy a lawsuit with KCI.  We are not going to compete

     04:34PM 13   head-to-head with them.  If that's what you intend to do, you

     04:34PM 14   need to go do that on your own.  Right there.  Black and

     04:34PM 15   white.

     04:34PM 16            Now, this is a very difficult time between the

     04:34PM 17   company and Mr. Weston.  He's got all these personal problems.

     04:34PM 18   You can tell from that e-mail, Mr. Quakenbush's e-mails, and

     04:34PM 19   he will testify to it, they are not happy with him.  And

     04:34PM 20   Mr. Tanner is not happy with him.  Mr. Tanner writes

     04:34PM 21   Mr. Weston an e-mail and the title of it, and you will see it,

     04:34PM 22   is let's get the facts straight.  He has just sent Mr. Tanner

     04:34PM 23   a business plan the central part of which involves getting

     04:34PM 24   into litigation with KCI.  So, Mr. Tanner says this is

     04:34PM 25   probably a good time to clear the air about really what's
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     04:34PM  1   going on here.  First, Mr. Weston, you've got a job.  It isn't

     04:35PM  2   in California.  It's here.  You knew it.  You signed the piece

     04:35PM  3   of paper.  Next, for your personal reasons you've got to

     04:35PM  4   leave.  You didn't tell us about it.  At least you didn't tell

     04:35PM  5   us about it all at the same time.  That's your personal

     04:35PM  6   business.  That's not company business.  You have been really,

     04:35PM  7   really focused, Mr. Weston, on trying to get us to set you up

     04:35PM  8   in a business in California and we have told you repeatedly,

     04:35PM  9   no, we will not do it.  And finally, you haven't told us

     04:35PM 10   everything.

     04:35PM 11            Now, do I fault the man who is dealing with that much

     04:35PM 12   at home that he just didn't come and give us a daily

     04:35PM 13   debriefing?  No.  But the fact of the matter is, those are his

     04:35PM 14   personal problems, they aren't Medela's problems, and they

     04:35PM 15   aren't part of any conspiracy; but you have been told that

     04:36PM 16   there was a conspiracy, that, apparently, we were conspiring

     04:36PM 17   with this gentleman who was on less than positive terms with

     04:36PM 18   both of his bosses.  Does that make any sense to you at all?

     04:36PM 19   That's one of the questions you're going to have to ask

     04:36PM 20   yourself.  Or does it make sense that perhaps we are being

     04:36PM 21   dragged in the middle of somebody else's fight, just like we

     04:36PM 22   were almost dragged into the middle of Mr. Weston's personal

     04:36PM 23   problems.  I'm not here to pass judgment on him.  I am not.  I

     04:36PM 24   don't like bringing this up.  But you need to know what was

     04:36PM 25   going on between Mr. Weston and my clients in that critical
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     04:36PM  1   time period of 2001.  He says it was all a big conspiracy.

     04:36PM  2   That's not what the evidence is going to show you.  I promise

     04:36PM  3   you.

     04:36PM  4            He says we sent Mr. Weston out to California, set him

     04:36PM  5   up.  Is that what you're seeing?  You're going to see more of

     04:36PM  6   that and you're going to hear the testimony from

     04:36PM  7   Mr. Quakenbush and Mr. Tanner.  No, we didn't set him up.  He

     04:37PM  8   left.  Oh, and the severance.  That's right.  That's the other

     04:37PM  9   part of the conspiracy.  I forget about that.  Severance.

     04:37PM 10   Yeah.  We paid the man a severance.  And, you know what?  I'm

     04:37PM 11   going to show you evidence where several other executives

     04:37PM 12   before Mr. Weston and after Mr. Weston when they've been

     04:37PM 13   released we've paid them severance, too.  Why?  Because this

     04:37PM 14   company tries to be fair with its employees.  They try to be

     04:37PM 15   fair with their employees.

     04:37PM 16            Now, you're going to hold us accountable for that?  I

     04:37PM 17   hope not, because that was not seed money for any kind of

     04:37PM 18   conspiracy.  What was the reason that we paid him that?  Look

     04:37PM 19   at that.  That's Mr. Tanner years before any lawsuit laying it

     04:37PM 20   on the line to Mr. Weston.  We are trying to help this man

     04:37PM 21   out.  And, you know what?  $400,000, it sure sounds like a lot

     04:37PM 22   of money; and it is.  But think about it.  Mr. Weston now has

     04:38PM 23   two families to deal with, one of which has serious health

     04:38PM 24   problems, the other of which, a brand new baby is apparently

     04:38PM 25   coming, he is picking up from Illinois, moving to California
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     04:38PM  1   where last I checked it is not cheap to live, and he has no

     04:38PM  2   job.  Now, after he pays 30% of $400,000 to the tax man, how

     04:38PM  3   long is that money going to last him?  Are you kidding me?

     04:38PM  4   Seed money to start a new company?  Is that what that is?

     04:38PM  5   That's not what Mr. Tanner thought he was doing.  But that's

     04:38PM  6   part of the conspiracy story that they're trying to sell you.

     04:38PM  7            But as I told you, we paid other executives, other

     04:38PM  8   managers' severance, too.  If you think we did a special favor

     04:38PM  9   for Mr. Weston by paying him severance, I'm going to show you

     04:38PM 10   different and you hold me to it.

     04:38PM 11            Now, I told you that after he left, you've heard

     04:38PM 12   about this already, he set up his own company and he did.  We

     04:38PM 13   don't own it.  We don't run it.  We don't have stock in it.

     04:39PM 14   We didn't give him funding to set it up?  What do we do?  We

     04:39PM 15   sold him pumps after, after he assured us and we had lawyers

     04:39PM 16   tell us that there was nothing wrong with selling him the

     04:39PM 17   pumps.  That's what we do with Mr. Weston.  And that part you

     04:39PM 18   heard about, well, we gave him a discount.  Really?  You give

     04:39PM 19   customers discounts?  I guess KCI is going to tell us they

     04:39PM 20   never give customers discounts.  We let him take 120 days to

     04:39PM 21   pay the first year?  Yes, we did, and then we cut him back to

     04:39PM 22   30 just like every other customer.  Do we sell Mr. Weston

     04:39PM 23   pumps?  Have we been selling him pumps?  Yes, we have, and I'm

     04:39PM 24   telling you there is nothing wrong with that.  It is not a

     04:39PM 25   conspiracy.
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     04:39PM  1            The charge is not a conspiracy to sell him pumps.

     04:39PM  2   The charge is did we conspire to help encourage him to

     04:40PM  3   infringe a patent.  That's different.  That's what you're

     04:40PM  4   going to be asked about and that's what you need to focus on.

     04:40PM  5            Now, did we do anything else?  Well, we did.  After

     04:40PM  6   Mr. Tanner sent him the you need to get your facts straight

     04:40PM  7   memo, Mr. Quakenbush chimed in and said, you know, if it's any

     04:40PM  8   plainer, here it is.  Here it is right here.  Do your job or

     04:40PM  9   leave.  And we know he left.  Does that sound like a

     04:40PM 10   conspiracy?  You have got to have an agreement.  Sounds like

     04:40PM 11   these people are not on the same page.  So, he leaves and he

     04:40PM 12   sets up his own business.

     04:40PM 13            And there was one more thing we did for Mr. Weston

     04:40PM 14   and I'm surprised Mr. Macon didn't mention it.  I thought he

     04:40PM 15   couldn't resist, so I'm going to tell you, Mr. Tanner will

     04:40PM 16   come here and he will testify to you, he said, I told Richard

     04:41PM 17   Weston, stay out of KCI's backyard.  Stay away from their

     04:41PM 18   patents.  Why?  Well, because KCI's view is you get close,

     04:41PM 19   we're coming after you and if you need any proof that's true,

     04:41PM 20   look around you.  We're here.  We got dragged into a lawsuit

     04:41PM 21   along with Mr. Weston.  We did warn him.  Just like Mr. Ware

     04:41PM 22   sent us that friendly e-mail I'm going to show you later.

     04:41PM 23   We've got a lot of patents and not afraid to use them.

     04:41PM 24            THE COURT:  Twenty-five minutes.

     04:41PM 25            MR. SADLER:  May I have one minute, Your Honor?
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     04:41PM  1            THE COURT:  Yes.  You have twenty-five minutes to go.

     04:41PM  2            MR. SADLER:  Thank you.  That really brings us to who

     04:41PM  3   KCI is and you're going to see the evidence of who KCI is and

     04:41PM  4   what they really care about and what they're really trying to

     04:41PM  5   protect and what they're trying to protect is what

     04:41PM  6   Mr. McClanahan told you is their gigantic money pot that their

     04:41PM  7   patents, which Mr. Partridge is about to tell you are no good,

     04:42PM  8   bring to their company.  That's what's really driving KCI.

     04:42PM  9   And if you doubted it all, look at the money.  Look at the

     04:42PM 10   financials.  Look at the revenue.  All of that is going to be

     04:42PM 11   in front of you.  What is this case about?  It is about KCI

     04:42PM 12   protecting their goose that's laying golden eggs at a light

     04:42PM 13   speed rate and they don't want a company like Medela that

     04:42PM 14   makes a good product that doesn't infringe anything.  They

     04:42PM 15   don't want us anywhere near there.  So, that's why they

     04:42PM 16   dragged us into this lawsuit.

     04:42PM 17            About five weeks from now I'll be back to talk to you

     04:42PM 18   directly.  You will have heard a lot of evidence and I am very

     04:42PM 19   confident, I trust you, you will have come to the truthful

     04:42PM 20   conclusion.

     04:42PM 21            Thank you.

     04:42PM 22            THE COURT:  Mr. Partridge, you will have about

     04:42PM 23   twenty-three minutes.

     04:42PM 24            MR. PARTRIDGE:  Thank you, Your Honor.  I suspect

     04:43PM 25   you've gone last a time or two in your life and I really
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     04:43PM  1   appreciate you keeping my partner on time.

     04:43PM  2            Good afternoon, ladies and gentlemen.  You know, as

     04:43PM  3   I've been sitting here, and this is one of the difficulties of

     04:43PM  4   going last in any endeavor, is that you don't know what

     04:43PM  5   ever -- what everybody else is going to say and you don't know

     04:43PM  6   how about minutes you're actually going to have left at the

     04:43PM  7   end of the day.  I'm going to do my best to try to skip a few

     04:43PM  8   things that have actually been covered.  But as I was sitting

     04:43PM  9   in my seat, I was wondering, as I'm sure you probably are,

     04:43PM 10   what -- what are some of the themes that are playing out here

     04:43PM 11   in this case, and I'm sure you've -- you've -- I actually

     04:43PM 12   think in terms of movies because I like -- I like movies and I

     04:43PM 13   like mysteries in particular and in some respects this looks

     04:43PM 14   like the case of the missing identity or the misplaced

     04:43PM 15   identity in the sense that Dr. Chariker made the invention,

     04:43PM 16   not Dr. Argenta, we have this conspiracy theory and the

     04:44PM 17   mystery surrounding that, so there are a number of plots that

     04:44PM 18   you're going to hear in this particular case and the plot that

     04:44PM 19   I'm going to talk to you about this afternoon for the

     04:44PM 20   remaining minutes concerns the patent issues.

     04:44PM 21            And I'm going to talk just about two of the patent

     04:44PM 22   issues and I'm probably going to go into a little more detail

     04:44PM 23   than Mr. McClanahan did on some of the prior art issues

     04:44PM 24   because I think that's important.  I will also talk a bit

     04:44PM 25   about this inducement of infringement issue that you heard a
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     04:44PM  1   bit about.  That's different than the conspiracy issue.

     04:44PM  2   There's this conspiracy count that KCI has alleged that

     04:44PM  3   Mr. Sadler has addressed and then there's this notion of

     04:44PM  4   inducing someone to infringe a patent.  And during the

     04:44PM  5   preliminary instructions that the Court gave you yesterday,

     04:44PM  6   the Judge told you kind of a technical legal definition of

     04:44PM  7   this, knowingly actively aiding and abetting someone to

     04:44PM  8   infringe a patent.  In other words, encouraging, promoting,

     04:45PM  9   actively doing so the infringement of a patent, and I'm going

     04:45PM 10   to talk about that issue a bit as well.

     04:45PM 11            First, however, the question I want to pose is is the

     04:45PM 12   evidence here going to show that Wake Forest's patent should

     04:45PM 13   not have been allowed by the Patent and Trademark Office in

     04:45PM 14   the first instance?  As you now know, that's the question of

     04:45PM 15   validity, and as you now know, and I know it's surprising to

     04:45PM 16   lots of people that you as the jury actually are in the

     04:45PM 17   position to now decide whether or not this patent's any good.

     04:45PM 18   The Patent Office made a pass at it.  The Patent Office had a

     04:45PM 19   certain amount of evidence before it during the period of time

     04:45PM 20   that it could consider that patent application.  I suspect you

     04:45PM 21   all realize that the Patent Office didn't spend the six weeks

     04:45PM 22   you are about to spend in this courtroom hearing evidence

     04:46PM 23   about these patents, that the Patent Office didn't take the

     04:46PM 24   six weeks that you will have to decide whether or not the

     04:46PM 25   evidence supports the patent that has been granted to Wake
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     04:46PM  1   Forest which is now being enforced by KCI.

     04:46PM  2            We will also show you during the course of this trial

     04:46PM  3   evidence that the information submitted to the Patent and

     04:46PM  4   Trademark Office in an effort to get these patents was

     04:46PM  5   incomplete and that's going to be very important to your

     04:46PM  6   consideration of these patents.  You will be asked at the end

     04:46PM  7   of this trial when you have finally the opportunity to discuss

     04:46PM  8   this case amongst yourselves whether or not the evidence shows

     04:46PM  9   that as of November 14th, 1990, that's the critical date here,

     04:46PM 10   so you're going to stand at November 14th, 1990, and you're

     04:46PM 11   going to look backwards in time to see what existed prior to

     04:46PM 12   November 14th, 1990, and determine yourselves whether or not

     04:47PM 13   what preexisted renders, makes those patents invalid or at

     04:47PM 14   least the claims that are being asserted here and we're

     04:47PM 15   confident that you will find that the evidence shows that

     04:47PM 16   these patents do not contain claims that are sufficiently new

     04:47PM 17   and sufficiently different to justify their allowance.

     04:47PM 18            Now, let's talk about some of the specific evidence

     04:47PM 19   that Medela will present on invalidity.  We have not had,

     04:47PM 20   Medela, my client, an opportunity to challenge these patents

     04:47PM 21   until now.  We didn't participate in the Patent Office

     04:47PM 22   proceeding and neither did BlueSky.  This is our first chance

     04:47PM 23   to actually tell you ladies and gentlemen what we think about

     04:47PM 24   these patents.  And we think you will find that they are not

     04:47PM 25   novel as of that date and we will do that by presenting to you
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     04:47PM  1   a couple of different types of prior art.  You've heard that

     04:47PM  2   word a couple of times and that's just that view looking back

     04:48PM  3   from November of 1990 to what preceded.  That's all that is.

     04:48PM  4            We will show you prior publications, things that have

     04:48PM  5   been printed, published in one form or another.  And one of

     04:48PM  6   the things that I think is important for you to recognize,

     04:48PM  7   especially given that Mr. Macon alluded to the fact that some

     04:48PM  8   publications were in Russian and some came from this place or

     04:48PM  9   that place, is that all of the evidence prior to November of

     04:48PM 10   1990 should be considered by you.  In fact, the patent

     04:48PM 11   examiner for the Wake Forest patents reviewed numerous foreign

     04:48PM 12   patents and publications as part of the prior art and you can

     04:48PM 13   see that on this slide.  This -- These are the references

     04:48PM 14   cited by the examiner and among those references you see many

     04:48PM 15   foreign patent documents.  And if I had time, I could show you

     04:48PM 16   a number of foreign publications that were relied upon by the

     04:49PM 17   examiner.  So, foreign publications, whether in French,

     04:49PM 18   Spanish, Russian, whatever language it is, are applicable --

     04:49PM 19   are considered when you look at the validity of a patent.

     04:49PM 20            We will also talk about a second type of prior art

     04:49PM 21   activity.  And it's important to really distinguish this I

     04:49PM 22   think in this case and it's easy to confuse this.  You are

     04:49PM 23   seeing a lot of documents that are in the form of articles, in

     04:49PM 24   earlier patents and things like that.  All of that can be

     04:49PM 25   prior art.
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     04:49PM  1            Secondly, there's another form of prior art, and that

     04:49PM  2   prior art is in the form of prior uses, activities by others,

     04:49PM  3   work in hospitals on patients by Dr. Chariker, by Dr. Jeter,

     04:49PM  4   by others that predates this patent, and that information is

     04:49PM  5   available for you to consider and, interestingly enough, that

     04:50PM  6   kind of information is almost never considered by the Patent

     04:50PM  7   and Trademark Office.  Why?  Well, because the Patent and

     04:50PM  8   Trademark Office doesn't have six weeks in which to conduct a

     04:50PM  9   trial and hear evidence about those sorts of activities.

     04:50PM 10            You will hear evidence that the inventors themselves

     04:50PM 11   did something in a hospital with a patient, Medicaid patient,

     04:50PM 12   more than a year earlier than its filing date, that is earlier

     04:50PM 13   than November 1990.  The Patent Office didn't know that that

     04:50PM 14   was earlier than November of 1990.  You will have a chance to

     04:50PM 15   decide whether that invalidates the patent.

     04:50PM 16            You will also see evidence that other doctors, like

     04:50PM 17   Dr. Mark Chariker, did work in hospitals on patients that is

     04:50PM 18   identical to what's claimed in these patents.

     04:50PM 19            So, what did Wake Forest not invent here?  That's a

     04:50PM 20   good place to start.  Let's look at figures 1 and 2 of one of

     04:51PM 21   the patents.  And what you will see is as you hear the

     04:51PM 22   evidence in this case is that Wake Forest did not invent a

     04:51PM 23   pump.  They didn't invent the filter.  They didn't invent the

     04:51PM 24   control circuit.  As you've already heard, all of that existed

     04:51PM 25   previously.  Wake Forest did not invent the fluid collector.
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     04:51PM  1   Didn't invent the tubes.  Didn't invent the impermeable cover

     04:51PM  2   or open cell foam.  All of those materials had been used for

     04:51PM  3   years in the medical community.  They didn't invent any of

     04:51PM  4   those.  Indeed, Wake Forest did not even invent the idea of

     04:51PM  5   combining a pump, a fluid collector, tubes, a cover, and the

     04:51PM  6   use of screen material under the cover.  That combination was

     04:51PM  7   also known.  Suction, as Mr. Macon acknowledged, was not new.

     04:51PM  8   It was only not new, it was not new with respect to treating

     04:51PM  9   wounds at the time those patent applications were filed.

     04:51PM 10            Wake Forest might contend that it invented the use of

     04:52PM 11   open cell foam, and you certainly saw some open cell foam here

     04:52PM 12   during Mr. Macon's presentation, but what you're going to find

     04:52PM 13   is that open cell foam at the end of the day doesn't really

     04:52PM 14   matter in this case.

     04:52PM 15            Let's look at claim 4 of the '643 Patent to

     04:52PM 16   illustrate that point.  This claim calls for a foam screen.

     04:52PM 17   Many, many other claims do as well.  And while you've heard a

     04:52PM 18   very long list of claims being asserted against my client in

     04:52PM 19   this case, this claim and no foam claims have been asserted in

     04:52PM 20   this case.  If they have an invention to foam that includes

     04:52PM 21   foam in this combination, that is not this case because

     04:52PM 22   whatever you may want to say about this case at this point and

     04:52PM 23   the product sold by BlueSky, you didn't see that foam in here.

     04:53PM 24   They changed their product to conform to what existed in the

     04:53PM 25   public domain.  They didn't use foam.  Foam is not in this
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     04:53PM  1   case.

     04:53PM  2            What is in this case?  Well, claims that are much

     04:53PM  3   broader than foam claims.  Let's look at Claim 13.  This claim

     04:53PM  4   has two steps in it.  Very simple.  Securing an appliance.

     04:53PM  5   Pretty basic.  Providing reduced pressure in alternating

     04:53PM  6   intervals.  Now, I compressed the language a little bit.

     04:53PM  7   There are a few more words and you can see it in the claim

     04:53PM  8   that's there, but that's essentially it.  There's nothing in

     04:53PM  9   this claim about foam.  The evidence that you will consider

     04:53PM 10   relates only to a set of very broad claims that are being

     04:53PM 11   asserted by KCI in this case that deal with trying to extend

     04:53PM 12   these patents to cover basic things that were in the public

     04:53PM 13   domain.

     04:53PM 14            Let's talk about the prior art.  We are calling

     04:54PM 15   Dr. Harriet Hopf and Dr. Vincent Pizziconi as witnesses in

     04:54PM 16   this case.  Dr. Hop is an anesthesiologist and wound

     04:54PM 17   specialist in San Francisco.  Dr. Pizziconi is a

     04:54PM 18   bioengineering professor at Arizona State University with a

     04:54PM 19   PhD from that university in bioengineering who has done

     04:54PM 20   extensive work on medical devices.  Dr. Hopf will tell you

     04:54PM 21   that the U.S. Patent Examiner initially rejected Wake Forest's

     04:54PM 22   claims.  Here is the cover page of that rejection.  The patent

     04:54PM 23   examiner explained a couple of pages later why he was making

     04:54PM 24   that rejection.  He said that an article by Dr. Chariker and

     04:54PM 25   Katherine Jeter anticipated certain of the claims.  You can
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     04:54PM  1   see the language there.  He said the article discloses a wound

     04:54PM  2   drainage device which uses a vacuum means and further teaches

     04:54PM  3   the use of a screen means or gauze placed within the sealing

     04:54PM  4   means.  You will have this document and the rest of the Patent

     04:54PM  5   Office record to consider.

     04:55PM  6            The point is the examiner was right.  This examiner

     04:55PM  7   was right in making that rejection.  And as Dr. Hopf and

     04:55PM  8   Dr. Pizziconi will explain to you, that examiner did not have

     04:55PM  9   adequate, sufficient, complete enough information in order to

     04:55PM 10   continue the rejection that he properly made at the outset.

     04:55PM 11   The examiner didn't have certain prior uses which you will

     04:55PM 12   see.  On this particular slide, I've identified a number of

     04:55PM 13   those.  Public prior activities by Dr. Chariker and Dr. Jeter.

     04:55PM 14   That is different, as I said before, than the article itself.

     04:55PM 15   That's the work they did in the hospital which is different

     04:55PM 16   than what they published about the work they did in the

     04:55PM 17   hospital.  And other prior use activities that you see there.

     04:55PM 18   As you see from that time line, all of these things are

     04:55PM 19   earlier than November of 1990.

     04:55PM 20            We are also going to present to you certain

     04:55PM 21   publications and here you can see some of the publications

     04:56PM 22   that we'll present to you.  An article by Dr. Frank Johnson at

     04:56PM 23   St. Louis University.  A presentation made by Katherine Jeter

     04:56PM 24   and Tess Tentle about the work that Dr. Chariker was doing.

     04:56PM 25   Articles by a number of people in the field and we will
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     04:56PM  1   present evidence to you with respect to what the Chariker

     04:56PM  2   Jeter article that Mr. McClanahan walked you through really

     04:56PM  3   describes to people working in the field, something the

     04:56PM  4   examiner did not fully appreciate when he changed his mind.

     04:56PM  5            We are also calling Dr. Mark Chariker as a witness

     04:56PM  6   here to describe the work he did with patients with open

     04:56PM  7   wounds in the mid 1980s and this occurred in a hospital in

     04:56PM  8   Spartanburg, South Carolina.  We will talk about some of his

     04:56PM  9   patients, including a patient with an open wound of the type

     04:57PM 10   which doctors call, I'm going to use the word non-fistula

     04:57PM 11   wound, because you heard about fistula wounds earlier today.

     04:57PM 12   Well, this is a picture of a non-fistula wound that he treated

     04:57PM 13   in that hospital long before Dr. Argenta came along with his

     04:57PM 14   invention.  He will tell you that he treated this patient with

     04:57PM 15   a wound dressing that included the following:  Packing the

     04:57PM 16   wound with a gauze sponge, inserting a suction tube into the

     04:57PM 17   gauze sponge, covering the wound with an adhesive film

     04:57PM 18   dressing, connecting the suction tube to wall suction, and

     04:57PM 19   applying negative pressure.  Here is a picture of the wound

     04:57PM 20   with his device installed operating on the wounded.  As you

     04:57PM 21   will notice, it doesn't look awful lot different than what you

     04:57PM 22   saw earlier during Mr. Macon's presentation with their device

     04:57PM 23   applied -- functioning on the wound.

     04:57PM 24            Dr. Chariker will describe how he applied a reduced

     04:57PM 25   pressure to the wound and it helped heal the wound, caused the
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     04:58PM  1   wound to contract significantly and resulted in the growth of

     04:58PM  2   new granulation tissue.  The wound started to grow new tissue.

     04:58PM  3            If, in fact, this invention that KCI is talking about

     04:58PM  4   is unprecedented, the unprecedented nature of it was

     04:58PM  5   discovered four years earlier by Dr. Chariker a hundred miles

     04:58PM  6   down the road in South Carolina.

     04:58PM  7            Here are some other examples of wounds that

     04:58PM  8   Dr. Chariker treated.  This is a fistula wound.  He will talk

     04:58PM  9   about that wound and the materials that he used.  The fact

     04:58PM 10   that he used the screen to prevent overgrowth of tissue and

     04:58PM 11   the like.  He will also explain what was written in his

     04:58PM 12   article and he will tell you why he thinks that that article

     04:58PM 13   was inaccurately described during the prosecution before the

     04:58PM 14   Patent Office of the applications that resulted in the Wake

     04:58PM 15   Forest patents.

     04:58PM 16            You will also hear from Dr. Jeter and Ms. Tentle

     04:59PM 17   concerning the work that was done by Dr. Chariker at the

     04:59PM 18   hospital.  Now, Dr. Jeter has a PhD in education and she's

     04:59PM 19   also what's called an enterostomal therapy nurse and so is

     04:59PM 20   Ms. Tintle.  They will describe the patients treated by

     04:59PM 21   Dr. Chariker.  They will be here by deposition.  Dr. Jeter is

     04:59PM 22   unable due to health reasons to be here.  She will be here by

     04:59PM 23   deposition and you should consider her testimony like any

     04:59PM 24   other testimony.

     04:59PM 25            And I have to say at the outset, and I will apologize
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     04:59PM  1   in advance for the length of these depositions.  There are a

     04:59PM  2   lot of medical records concerning patients that they treated

     04:59PM  3   that are important for us to see and for you to hear and these

     04:59PM  4   depositions will be longer than I personally like.  But you

     04:59PM  5   will see records, hospital records and pictures of patients

     04:59PM  6   treated by Dr. Chariker.  You will also see the poster board

     04:59PM  7   presentation that was made by Dr. Jeter and Ms. Tintle that I

     05:00PM  8   described earlier, and here's part of that poster board

     05:00PM  9   presentation.  Prior to November 1990.  Describing the use of

     05:00PM 10   this device.

     05:00PM 11            Will hear from a Dr. Jim Spawn who did work in

     05:00PM 12   Indianapolis, Indiana, in the early 70s in which he was using

     05:00PM 13   suction to treat and heal wounds.

     05:00PM 14            Then doctors Hopf and Pizziconi will talk to you

     05:00PM 15   about how all this various prior art comes into play and they

     05:00PM 16   will talk about these public uses and they will go through the

     05:00PM 17   things that I showed you that were on that timeline.  They

     05:00PM 18   will do the same with respect to the prior publications and

     05:00PM 19   you will have an opportunity, based on that, to determine for

     05:00PM 20   yourselves if, indeed prior to November of 1990 these

     05:00PM 21   inventions were made by others, both in terms of work in

     05:00PM 22   hospitals with patients as well as publications.

     05:00PM 23            You will hear some evidence about why some of the

     05:00PM 24   claims are obvious.  We're not going to talk about that now.

     05:01PM 25   You'll hear some evidence about the duty of candor before the
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     05:01PM  1   Patent Office and whether all the information that was

     05:01PM  2   necessary was submitted to the Patent Office and we'll talk

     05:01PM  3   about not only this earlier public use, but inaccurate

     05:01PM  4   representations about the amount of pressure required to treat

     05:01PM  5   these wounds.  You'll hear some evidence about the selective

     05:01PM  6   submission of experimental results.  It's not just some

     05:01PM  7   isolated pig data that was referenced during Mr. Macon's

     05:01PM  8   presentation but experimental day that was characterized in a

     05:01PM  9   way that might have led to improper conclusions about some of

     05:01PM 10   the results of this invention.

     05:01PM 11            Now, let me spend a couple of minutes talking about

     05:01PM 12   the issue of inducement.  You heard from Mr. Sadler --

     05:01PM 13            THE COURT:  By the way, you have five minutes to do

     05:01PM 14   so.

     05:01PM 15            MR. PARTRIDGE:  Thank you very much, Your Honor.

     05:01PM 16            You've heard from Mr. Sadler and I'm going to put up

     05:01PM 17   a timeline that illustrates the various evidence we'll present

     05:01PM 18   to you and I'm going to cover this very briefly.  In November

     05:01PM 19   of 2001, Mr. Weston, while he was still employed by Medela,

     05:02PM 20   advised Mr. Tanner of three strategies that might be employed

     05:02PM 21   by Medela without infringing the Wake Forest patents.  You are

     05:02PM 22   going to see this piece of evidence.  So, right from the

     05:02PM 23   beginning to the extent that Mr. Weston was communicating his

     05:02PM 24   ideas about this, he was talking about ways to not infringe

     05:02PM 25   the KCI patents.
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     05:02PM  1            You will see the article that Mr. Macon and I believe

     05:02PM  2   Mr. McClanahan showed you from January of 2002 where, yes,

     05:02PM  3   Mr. Weston got excited because he found the Chariker-Jeter

     05:02PM  4   article and he came to Medela and said, essentially, Let's do

     05:02PM  5   this.  What's wrong with doing this?  It's in the public

     05:02PM  6   domain.  That's what he said to us.

     05:02PM  7            You will find out that shortly after that Mr. Weston

     05:02PM  8   sought legal advice on behalf of Medela and you will see that

     05:02PM  9   letter, and I'm going to show it to you briefly.  You will see

     05:03PM 10   the full document.  You will have a chance to review it.  And

     05:03PM 11   the important thing --

     05:03PM 12            Go to the next one, Jason, please.  One of the

     05:03PM 13   conclusions that the law firm reached was that the Argenta

     05:03PM 14   patent method claims cannot be read so broadly as to prohibit

     05:03PM 15   the use of any or all suction systems to draw from the wound

     05:03PM 16   site.  It can't be.  That's the advice they received.  And

     05:03PM 17   what you'll find over the next number of months is that Medela

     05:03PM 18   took steps to be careful about what it was doing and by August

     05:03PM 19   of 2002, after Mr. Weston had left Medela and had formed

     05:03PM 20   BlueSky and in July a month earlier we had signed a contract

     05:03PM 21   with him to supply these standard general purpose pumps used

     05:03PM 22   for a variety of purposes, in August there was a communication

     05:03PM 23   about what was he doing with these.

     05:03PM 24            Jason, can you pull that up?  And Mr. Weston said in

     05:04PM 25   this communication when we inquired what, you know, what
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     05:04PM  1   exactly are you doing?  He said it's foolish to attack these

     05:04PM  2   patents head on.  The strategy employed by BlueSky does not

     05:04PM  3   involve violation of any patent.  Therefore, this reduces the

     05:04PM  4   risk of patent infringement lawsuits.

     05:04PM  5            At every step along the way, Medela was attempting to

     05:04PM  6   be careful to stay out of this mess.  We're in it.  We're

     05:04PM  7   here.  We're before you.  We believe the evidence will show

     05:04PM  8   not only that we should not be here as a conspirator or an

     05:04PM  9   inducer, but now that we're here, now that we've been drawn

     05:04PM 10   into this fight, as long as we are here, we are here to knock

     05:04PM 11   out patents that should never have been granted by the Patent

     05:04PM 12   Office in the first place and if they had left us alone, we

     05:04PM 13   wouldn't have cared.  But we are here and, ladies and

     05:04PM 14   gentlemen, I am confident that you will find that the evidence

     05:04PM 15   shows that this is a case in which the movie title probably

     05:05PM 16   ought to be misidentification of inventorship.  Misidentity

     05:05PM 17   situation here.  Dr. Chariker and others invented this device

     05:05PM 18   which has done wonderful things for people around the world.

     05:05PM 19   They're the ones who thought it was enough to tell the world

     05:05PM 20   about it and let them use it.

     05:05PM 21            Thank you very much for your time.

     05:05PM 22            THE COURT:  Thank you very much, Mr. Partridge.

     05:05PM 23            Ladies and gentlemen, thank you so much for your

     05:05PM 24   wonderful attention through these, really, exceptional opening

     05:05PM 25   statements.  We have the benefit of I think some world-class
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     05:05PM  1   lawyers to present these matters to us over the next six

     05:05PM  2   weeks.

     05:05PM  3            Remember that we'll start up in the morning at 9:00

     05:05PM  4   o'clock.  If you will, please be here a little before 9:00.

     05:05PM  5   Also, I saw this morning an article about this case in the

     05:05PM  6   paper.  Maybe it was yesterday morning.  One way or the other.

     05:06PM  7   Please do not read any articles about this.  You will get

     05:06PM  8   everything you need to know here in the courtroom and we

     05:06PM  9   really appreciate the press and we appreciate the press

     05:06PM 10   follows cases in courts.  That's what they should be doing.

     05:06PM 11   But just remember, they can't be here every minute of every

     05:06PM 12   day watching this testimony the way you will do and so they

     05:06PM 13   may actually miss some things or they even could, heaven

     05:06PM 14   forbid, perhaps get some things wrong.  So, what we need to do

     05:06PM 15   is make sure you concentrate on this case in this courtroom

     05:06PM 16   and if you see an article, please set it aside.  Please do not

     05:06PM 17   read anything about this case.  And remember my admonition:

     05:06PM 18   Please do not go to the Internet about this case.  Please do

     05:06PM 19   not look up these companies on the web.  Please don't do

     05:06PM 20   anything like that.  Everything you need you will get here in

     05:06PM 21   the courtroom and so there is, as I like to say, no homework

     05:07PM 22   for a jury trial.  You get everything you need right here.

     05:07PM 23            You've been wonderfully attentive and you've already

     05:07PM 24   shown a great dedication and commitment to you're job.  All of

     05:07PM 25   us appreciate it.  All of us appreciate the sacrifice that you
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     05:07PM  1   have shown to be willing to make for six weeks while we --

     05:07PM  2   while we watch and while we wait for you to make a final

     05:07PM  3   resolution of this dispute between these parties.  Thanks

     05:07PM  4   again.  And we appreciate very much your sacrifice, the

     05:07PM  5   sacrifice that American juries make every day across this

     05:07PM  6   country and much to the benefit of justice in this country.

     05:07PM  7   Thank you so much.

     05:07PM  8            Let's all rise for this good jury.  Mr. Ramirez, if

     05:07PM  9   you will lead the jury out, I will see new the morning at 9:00

     05:07PM 10   o'clock.

     05:08PM 11       (Jury out.)

     05:08PM 12            THE COURT:  Could the lawyers and the parties be here

     05:08PM 13   in the morning at 8:30 just to make sure we have everything

     05:08PM 14   put together?  In the meantime, we'll be in recess.  Thank you

     05:08PM 15   so much.

     05:08PM 16            MR. MACON:  Thank you.

     05:08PM 17            MR. SADLER:  Thank you.

             18       (Overnight recess.)

             19
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     08:24AM  1       (June 2, 2006.)

     08:33AM  2            THE COURT:  I just wanted to come in and see how we

     08:34AM  3   were doing this morning, see how everything was set up.  Is

     08:34AM  4   Dr. Argenta your first witness?

     08:34AM  5            MR. MACON:  Yes, sir, he is.

     08:34AM  6            MR. SADLER:  And I --

     08:34AM  7            MR. MACON:  I'm sorry.

     08:34AM  8            THE COURT:  No, go ahead.

     08:34AM  9            MR. MACON:  I am a little bit concerned.  There have

     08:34AM 10   been fairly massive objections to our exhibits.  I suppose

     08:34AM 11   we'll just -- cloud 3, we'll put them on -- I'm suspecting

     08:34AM 12   that most of them won't be assorted.

     08:34AM 13            THE COURT:  Okay.

             14            MR. MACON:  We will start putting them on and see

             15   what happens --

     08:34AM 16            THE COURT:  Okay.

     08:34AM 17            MR. SADLER:  Well, let me say two things, Your Honor,

     08:34AM 18   and I'm going to let Mr. Partridge and Mr. Powers address

     08:34AM 19   these two things.  There are objections -- I don't know if I

     08:34AM 20   would call them massive, but we've got some telephone book

     08:34AM 21   sized exhibits we've got some problems with and we need to

     08:34AM 22   address those.  We would like to try to address some of them

     08:34AM 23   between now and 9:00 o'clock before the jury comes in.  We

     08:34AM 24   also -- I'm sorry.  Go ahead.

     08:34AM 25            THE COURT:  Well, what I want to do, I want you to
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     08:34AM  1   talk to me in generic.  I don't have time in the next

     08:34AM  2   twenty-five minutes to spend on the details of your

     08:35AM  3   objections.  I need to know the overriding problems you see --

     08:35AM  4            MR. SADLER:  Yes, sir.

     08:35AM  5            THE COURT:  -- with these documents.

     08:35AM  6            MR. SADLER:  Okay.  That's one issue.  We do have

     08:35AM  7   some objections to exhibits that need to be handled.  Second,

     08:35AM  8   we also have a concern about the scope of Dr. Argenta's

     08:35AM  9   testimony and we don't -- we'd like to talk to you about that

     08:35AM 10   ahead of time so that we don't have a lot of commotion during

     08:35AM 11   his testimony.

     08:35AM 12            THE COURT:  Okay.

     08:35AM 13            MR. SADLER:  So, would now be an appropriate time to

     08:35AM 14   talk --

     08:35AM 15            THE COURT:  That would be a good time.  That's why I

     08:35AM 16   came in.

     08:35AM 17            MR. MACON:  Let me just tell you, we plan to put on

     08:35AM 18   Dr. Argenta.  As the Court said, we plan to put him on one

     08:35AM 19   witness -- one time.  We may need him for rebuttal, but our

     08:35AM 20   plan would be we're going to put him on with respect to our

     08:35AM 21   case and with all the defenses they've raised which includes

     08:35AM 22   they've raised both in their pleadings and in the arguments

     08:35AM 23   they've stated, they've raised this prior art.  Dr. Argenta

     08:35AM 24   has been designated as a person who speaks to validity and

     08:35AM 25   this prior art.  He was intimately involved.  He is going to
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     08:35AM  1   talk about the patenting process and he was involved in that,

     08:35AM  2   so he is going to talk -- he will probably take the entire day

     08:36AM  3   because he's going to talk about things including the prior

     08:36AM  4   art or other things that were either raised by our affirmative

     08:36AM  5   claims or by their defenses to our claims.

     08:36AM  6            THE COURT:  Excellent.  Okay.  Mr. Partridge.

     08:36AM  7            MR. PARTRIDGE:  Yes, Your Honor.  First, with respect

     08:36AM  8   to the exhibits they provided us a day and-a-half ago --

     08:36AM  9   actually, it wasn't a day and-a-half ago.  We've been doing

     08:36AM 10   things on a faster clock here the last day than the procedures

     08:36AM 11   scheduled that we submitted to you.  But they included a

     08:36AM 12   number of exhibits that relate to the BlueSky products and in

     08:36AM 13   his expert report, which, by the way, was only a responsive

     08:36AM 14   expert report to our expert reports.  He was not designated as

     08:36AM 15   an expert on their case in chief.  But in his expert report he

     08:36AM 16   said nothing about the issue of infringement.  Even granted

     08:36AM 17   that it was a responsive report as opposed to a report on

     08:36AM 18   their case in chief when he submitted his responsive report,

     08:36AM 19   nothing about infringement.  So, if he intends to have him

     08:37AM 20   testify about infringement, it's even outside the responsive

     08:37AM 21   report that they --

     08:37AM 22            MR. MACON:  We don't intend for him to be an expert

     08:37AM 23   on infringement.  There will be some comments he makes on the

     08:37AM 24   BlueSky product but we in no way intend for him to be an

     08:37AM 25   expert on infringement at this time.
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     08:37AM  1            THE COURT:  Okay.  Anything else?

     08:37AM  2            MR. PARTRIDGE:  Nothing, Your Honor.

     08:37AM  3            THE COURT:  You talked about exhibits.

     08:37AM  4            MR. SADLER:  Yes, sir.  You want to address that or,

     08:37AM  5   Mr. Powers, would you address that, please?

     08:37AM  6            THE COURT:  Okay.

     08:37AM  7            MR. POWERS:  Your Honor, we have a couple of issues,

     08:37AM  8   kind of more global issues.  We have one exhibit, P-79.  Just

     08:37AM  9   to illustrate, this is P-79, this collection of documents.

     08:37AM 10   It's a hodgepodge of documents that talk about the VAC, that

     08:37AM 11   talk about clinical results of the VAC.  Probably 30% of these

     08:37AM 12   documents are in a foreign language and are not translated.

     08:37AM 13   If there are some of these documents that need to be admitted

     08:37AM 14   into evidence, then it would be appropriate to consider them

     08:38AM 15   on a document-by-document basis and we can determine whether

     08:38AM 16   they comply with the rules.

     08:38AM 17            MR. MACON:  We'll be happy.  We've been trying, like

     08:38AM 18   I said, there's a massive list of objections.  We've been

     08:38AM 19   trying to figure out which ones they're going to assert.  If

     08:38AM 20   they don't tell us the ones they are going to assert, then --

             21   we'll be happy to talk about it.  We just don't know --  There

     08:38AM 22   are many that they have asserted.  I'm not saying that was

     08:38AM 23   wrong, but if they will tell us which ones they're going to

     08:38AM 24   assert, we'll be happy to comply.

     08:38AM 25            THE COURT:  Go ahead.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 00397

     08:38AM  1            MR. POWERS:  The problem it's a 900 page exhibit and

     08:38AM  2   so to go through and argue each individual page of the

     08:38AM  3   exhibit, it makes sense if it's offered -- P-79 is one article

     08:38AM  4   and we can talk about whether that's appropriate but to ask us

     08:38AM  5   to object to a collection of hundreds of articles all at once

     08:38AM  6   is inappropriate and the documents themselves are hearsay.

     08:38AM  7            THE COURT:  Well, help me with this.  P-79 is --

     08:38AM  8   you've shown me a, what, about a two or three inches.  What is

     08:38AM  9   P-79?

     08:38AM 10            MR. POWERS:  Your Honor, if I may approach, it's

     08:38AM 11   about a 6 inch stack of articles and websites relating to

     08:39AM 12   studies about the VAC.

     08:39AM 13            THE COURT:  Okay.

     08:39AM 14            MR. POWERS:  Clinical results about the VAC.  If I

     08:39AM 15   could direct the Court's attention to some pages in

     08:39AM 16   particular.  Page 120 of the exhibit.  If you look at the

     08:39AM 17   bottom right hand corner, this is an example of what makes up

     08:39AM 18   a substantial portion of the first third or so of the exhibit.

     08:39AM 19   There are a number of abstracts relating to studies that were

     08:39AM 20   completed or done in relationship to the VAC.  This is one

     08:39AM 21   example of that.  Refers to negative pressure wound therapy.

     08:39AM 22   Commonly delivered to the wound through a reticulated

     08:39AM 23   polyurethane open cell foam.  This case isn't about foam

     08:39AM 24   claims and so to the extent they want to talk about whether --

     08:40AM 25   whether foam is an appropriate or a new novel innovation, that
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     08:40AM  1   doesn't relate to the issues of obviousness in this case

     08:40AM  2   because we're not talking about foam.  That's just one

     08:40AM  3   example of -- one of the things in here that would be

     08:40AM  4   irrelevant on top of being hearsay and so --

     08:40AM  5            THE COURT:  Well, let me say, I understand your

     08:40AM  6   arguments on foam.  You know, I'm -- we're looking at a

     08:40AM  7   product, to some extent, in its totality and I can't get to

     08:40AM  8   the point where unless they have claimed some infringement

     08:40AM  9   they can't talk about it, period, can't mention it, has to be

     08:40AM 10   blocked out.  It just can't be done.  And so we're -- we're

     08:40AM 11   going to talk about this product in its totality and then

     08:40AM 12   we're going to talk about what are the infringement problems

     08:40AM 13   with this product.  So, I mean, I understand you -- you can

     08:40AM 14   make that point every step of the way.  You've talked thirty

     08:40AM 15   minutes here about foam.  It's not even a part of your claims,

     08:41AM 16   is it?  I mean, you can make that point.  So, I -- what I see

     08:41AM 17   you're being careful and you should be careful, Mr. Powers,

     08:41AM 18   but what I see here is -- are more problems, again, not

     08:41AM 19   with -- with admissibility and I -- I am -- I am certainly

     08:41AM 20   going to give you wide-ranging cross-examination.  Now, I'm

     08:41AM 21   going to give the plaintiffs some leeway here, so -- but I

     08:41AM 22   will tell you this:  We can clean some of this up at the end

     08:41AM 23   of the trial.  I mean, there's some question about what will

     08:41AM 24   go back to the jury.

     08:41AM 25            Now, from the plaintiff's point of view, surely the
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     08:41AM  1   jury is not going to see every page in this document.  I mean,

     08:41AM  2   are we -- my case will finish next -- what?  Next December or

     08:41AM  3   something.  So, I mean, surely the plaintiffs are planning to

     08:42AM  4   be judicious, prudential in the way they do these -- these

     08:42AM  5   presentations.  Am I right about that, Mr. O'Neill?

     08:42AM  6            MR. O'NEILL:  You're absolutely right, Your Honor.

     08:42AM  7   These are being offered as a collection to show industry

     08:42AM  8   praise and recognition.  We're not going to --

     08:42AM  9            THE COURT:  And we're not going to -- Let me tell

     08:42AM 10   you, I will probably admit this, but at the end we're going to

     08:42AM 11   clean this up a lot and so, you know, -- a third of this, a

     08:42AM 12   tenth of this may go back to the jury and, you know, there --

     08:42AM 13   there is -- there is such a thing as cumulative evidence and

     08:42AM 14   so I just don't want to get the jury beat over the head with

     08:42AM 15   this, you know, for about five hours.

     08:42AM 16            MR. MACON:  We understand, Your Honor.

     08:42AM 17            THE COURT:  Okay.

     08:42AM 18            MR. MACON:  This is not a first time --

     08:42AM 19            THE COURT:  Right.  Right.  And you guys have been

     08:42AM 20   around the block a couple of times.  Kevin, if you will give

     08:42AM 21   that back to Mr. Powers.  So, Mr. Powers, just to let you

     08:42AM 22   know, you're -- you're bringing things to my attention you

     08:43AM 23   should and I'm going to be alert to this, but I'm not going

     08:43AM 24   to -- this -- I'm going to admit this exhibit.  I do want you

     08:43AM 25   to make your objections, Mr. Powers or Mr. Sadler, somebody,
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     08:43AM  1   but I'm going to make it and I'm going to tell the jury that

     08:43AM  2   even though I'm admitting this exhibit, much of it may not go

     08:43AM  3   back to the jury because by the time this case is over I'm

     08:43AM  4   going to look through these exhibits and try to make sure

     08:43AM  5   that -- that we don't have a lot of cumulative information

     08:43AM  6   that -- that would distract them.  So, I'm just -- I'll just

     08:43AM  7   let everybody know that.

     08:43AM  8            MR. POWERS:  Thank you.

     08:43AM  9            THE COURT:  You're making a good point though and I

     08:43AM 10   appreciate it.  Go ahead, Mr. Powers.

     08:43AM 11            MR. POWERS:  Thank you, Your Honor, there are three

     08:43AM 12   exhibits, P- 652, 653, and 654 which are videos.  One of them

     08:43AM 13   relates to an Iraqi child who steps on a land mine and is

     08:43AM 14   subsequently cured by the VAC.

     08:43AM 15            MR. MACON:  We won't offer these at this time.  With

             16   this witness.

     08:44AM 17            THE COURT:  You're in good shape.

             18            MR. POWERS:  Okay.  Good.

     08:44AM 19            THE COURT:  You won that argument, Mr. Powers.  One

     08:44AM 20   for two.

     08:44AM 21            MR. MACON:  You were brilliant.

     08:44AM 22            THE COURT:  You're making progress.

     08:44AM 23            MR. POWERS:  P-390 is a Moton testing report relating

     08:44AM 24   to water vapor transfer rates.  This is essentially just an

     08:44AM 25   expert report and if they want to have somebody testify about
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     08:44AM  1   their findings that makes more sense than offering a hearsay

     08:44AM  2   expert report which is -- which is not sworn --

     08:44AM  3            MR. MACON:  We won't offer it at this time with this

     08:44AM  4   witness.  I'm not saying we won't offer it, but --.

     08:44AM  5            THE COURT:  Right.  We're going to have to talk about

     08:44AM  6   water vapor transfer rates at some time in this case.  Okay.

     08:44AM  7   Go ahead.

     08:44AM  8            MR. POWERS:  Okay.  P-588 is an advertisement for the

     08:44AM  9   KCI VAC.  The advertisement is hearsay, contains self-serving

     08:44AM 10   statements about how the VAC is effective.  It's simply not

     08:44AM 11   proper as an exhibit to be admitted into evidence.

     08:44AM 12            THE COURT:  Well -- Yes, sir.

     08:44AM 13            MR. MACON:  We've -- we're doing it to show -- to

     08:44AM 14   show the picture of the original VAC that came out of the

     08:45AM 15   process.

     08:45AM 16            THE COURT:  I'll -- I'll admit that.  I'll admit

     08:45AM 17   that.  But -- be sure and state your objection at the

     08:45AM 18   appropriate time, Mr. Powers.

     08:45AM 19            MR. POWERS:  Thank you, Your Honor.

     08:45AM 20            THE COURT:  Yes, sir.

     08:45AM 21            MR. POWERS:  P-657 is a CD of photos and I believe

     08:45AM 22   Mr. Akin had a paper set we could give to the Court.

     08:45AM 23            MR. MACON:  We are looking for the paper set.  We

     08:45AM 24   gave you a CD.

     08:45AM 25            THE COURT:  What is this?
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     08:45AM  1            MR. MACON:  We're not going to use this thing -- if

     08:45AM  2   we get a specific one, we'll do it.

     08:45AM  3            THE COURT:  Okay.  Keep Mr. Powers informed.

     08:45AM  4            MR. MACON:  We will.

     08:45AM  5            THE COURT:  Okay.  Mr. Powers.

     08:45AM  6            MR. POWERS:  Thank you, Your Honor.  P-658 is an

     08:45AM  7   article relating to wound healing technologies used in war

     08:45AM  8   time.  There is one paragraph -- If I may approach, Your

     08:45AM  9   Honor.

     08:45AM 10            THE COURT:  Okay.

     08:45AM 11            MR. POWERS:  There is one paragraph that relates to

     08:45AM 12   the VAC.  It describes how the VAC is used in war time.  The

     08:46AM 13   paragraph is hearsay.  It's cumulative with all of the other

     08:46AM 14   evidence to praise the VAC they're entering and it's overly

     08:46AM 15   prejudicial to defendants to be -- now that we are in war time

     08:46AM 16   to be talking about how the VAC is used in war time.  It's a

     08:46AM 17   little over the top.

     08:46AM 18            THE COURT:  Okay.  Can I say, and, you know, your

     08:46AM 19   team, the defense team, made some excellent arguments

     08:46AM 20   yesterday -- not arguments, statements, in your opening

     08:46AM 21   statements, and everybody said the VAC works, the VAC's great.

     08:46AM 22   You just say it's just not -- it's nothing new, you know, and

     08:46AM 23   so -- we -- we have this view that this device is a great

     08:46AM 24   device.

     08:46AM 25            Now, I don't think anybody -- at least the general
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     08:46AM  1   device is a great device and you're going to be talking about

     08:46AM  2   this particular -- parts of the device that are special and so

     08:47AM  3   forth, but I'm -- I would think, and, remember, we're dealing

     08:47AM  4   with a jury.  We're dealing with people who have some

     08:47AM  5   understanding of how things work.  The -- Where better would a

     08:47AM  6   wound healing device work than on the battlefield?  I mean,

     08:47AM  7   so, that just makes sense, and, you know, just so long as you

     08:47AM  8   just don't say, you know, Our glorious warriors are, you know,

     08:47AM  9   I mean -- just go into something like that.  We all appreciate

     08:47AM 10   what the men on the battlefield are doing.  We know what

     08:47AM 11   they're doing, but you're going to be able to -- Now, the --

     08:47AM 12   the question is who -- why are you showing this?

     08:47AM 13            MR. MACON:  Because -- Let's come back.  Their basic

     08:47AM 14   issue is the VAC technology is wonderful but it's old news.

     08:47AM 15   Everybody knew about it.  That's not true.  What they show is,

     08:48AM 16   as a matter of fact, is that this is -- coming out with the

     08:48AM 17   VAC was a brave new -- is a technology that hadn't happened

     08:48AM 18   before and these -- what -- this article and other articles

     08:48AM 19   say is that this was amazing, this is the first time this has

     08:48AM 20   ever happened.  The statistics show that battle deaths because

     08:48AM 21   of gunshots and blasts, deaths for people who are injured, is

     08:48AM 22   down by a factor of like 100% and many of these people think

     08:48AM 23   it's due to the VAC and so, I mean, this -- come back to the

     08:48AM 24   public praise as a -- as an indication, a strong indication of

     08:48AM 25   novelty, of newness, and that's what we're here to show.  Your
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     08:48AM  1   Honor, their strongest argument they believe is this is old

     08:48AM  2   stuff.  Well, it's not.  It hasn't been used before.

     08:48AM  3            THE COURT:  Now, let me say, how do you just simply

     08:48AM  4   get an article like this into evidence?

     08:48AM  5            MR. MACON:  Because it is -- because it is evidence.

     08:49AM  6   Because it is -- they brought -- not for the truth of it but

     08:49AM  7   rather for what people are saying.  It is public praise.  It

     08:49AM  8   comes across.  We have all these cases.  We will show you

     08:49AM  9   again, we will show you some quotes from Judge Easterbrook.

     08:49AM 10   The bottom line is, this is evidence in itself, evidence that

     08:49AM 11   the public thought that this was new, thought that this was

     08:49AM 12   revolutionary.

     08:49AM 13            MR. POWERS:  Your Honor, if I may address that.

     08:49AM 14            THE COURT:  Sure.

     08:49AM 15            MR. POWERS:  Mr. Macon says it's not offered to prove

     08:49AM 16   the truth of the matter asserted which is that it's new but

     08:49AM 17   the articles say, and many of the articles in P-79 say this is

     08:49AM 18   new and that's what he is trying to prove.  That's classic

     08:49AM 19   hearsay and we don't have these people in court to ask them

     08:49AM 20   things like, Isn't it true -- Do you think this is new, is it

     08:49AM 21   the foam claim not suction and some other kind of --

     08:49AM 22            THE COURT:  Give Ms. Schonwald your quotes.

     08:49AM 23            MR. MACON:  Okay.

     08:49AM 24            THE COURT:  Just give her your cites and she will

     08:50AM 25   take them down.  It's, you know -- I may be an old sore back
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     08:50AM  1   lawyer, but it is somewhat unusual to start admitting

     08:50AM  2   journal -- I mean, just articles out of all sorts of

     08:50AM  3   publications.  It's just somewhat unusual.

     08:50AM  4            MR. MACON:  As the Court knows that section 17 to

     08:50AM  5   Rule 803 is a specific exception for --

     08:50AM  6            THE COURT:  Normally though, that --

     08:50AM  7            MR. MACON:  Originally, it was for the Wall Street

     08:50AM  8   Journal is what it was for originally.

     08:50AM  9            MR. POWERS:  But --

     08:50AM 10            MR. MACON:  Excuse me.  Cases, and we can provide the

     08:50AM 11   Court cases, how it's been expanded.  You can get the San

     08:50AM 12   Antonio Express News, a very fine newspaper now often thought

     08:50AM 13   of as a trade journal, you can get any sort of generally

     08:50AM 14   accepted periodical in through that and, you know, if we have

     08:50AM 15   to argue the entire hearsay argument, we'll be glad to and

     08:51AM 16   we'll provide you cases along that issue.

     08:51AM 17            THE COURT:  I understand.  Normally in my court the

     08:51AM 18   San Antonio Express News just doesn't come in.

     08:51AM 19            MR. MACON:  Right.  It sort of depends on what the --

     08:51AM 20   what the issue is, Your Honor.

     08:51AM 21            THE COURT:  It's a great publication and I stand

     08:51AM 22   second to none in my --

     08:51AM 23            MR. MACON:  I can imagine that.

     08:51AM 24            THE COURT:  -- admiration for it, but -- but let me

     08:51AM 25   -- Let me look at --
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     08:51AM  1            MR. POWERS:  Your Honor, if I could address the issue

     08:51AM  2   of whether this gets in on a non-obviousness consideration,

     08:51AM  3   the case that -- the case that the plaintiffs cited to the

     08:51AM  4   Court in our last hearing in relationship to the Orgill

     08:51AM  5   article simply says that you can admit evidence -- you can

     08:51AM  6   admit evidence, awards having been received, those are awards

     08:51AM  7   of indicia of non-obviousness, but we are talking about

     08:51AM  8   admitting newspaper articles, websites, abstracts of studies

     08:51AM  9   all of which would directly say this is a new and novel --

     08:52AM 10   this is a new and novel thing.  That is classic hearsay.  If

     08:52AM 11   Dr. Argenta wants to get on the stand and say, I received an

     08:52AM 12   award for my invention, that's addressed by their case.  Their

     08:52AM 13   case does not address admitting thousands of pages of articles

     08:52AM 14   which contain hearsay statements which we cannot cross any

     08:52AM 15   witness.

     08:52AM 16            MR. MACON:  Your Honor, the -- the primary -- the

     08:52AM 17   so-called secondary support for what is new and novel is

     08:52AM 18   public praise, is recognition by people in your industry, and

     08:52AM 19   it's the recognition that is the evidence.

     08:52AM 20            THE COURT:  Dr. Argenta's not going to -- he's not

     08:52AM 21   going to start on this particular subject.  In other words --

     08:52AM 22            MR. MACON:  He will not start on this particular

     08:52AM 23   subject, Your Honor.  If I wish for us to, we can provide you

     08:52AM 24   some additional case law.

     08:52AM 25            THE COURT:  It would help to have case law from both
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     08:52AM  1   sides.

     08:52AM  2            MR. MACON:  Okay.  Let's do that.

     08:52AM  3            MR. POWERS:  Okay.

     08:52AM  4            THE COURT:  Give that back to -- Just -- Where is

     08:53AM  5   Kerry?

     08:53AM  6       (Off-the-record discussion.)

     08:53AM  7            MR. MACON:  Apparently, they gave five or six cites.

     08:53AM  8   I didn't realize they did that.

     08:53AM  9            THE COURT:  Okay.  That's great.  I will be somewhat

     08:53AM 10   careful about just admitting, you know, articles written by

     08:53AM 11   people who might not be -- not have the broad medical

     08:53AM 12   experience that you would want.  So, I'm going to have to --

     08:53AM 13   we'll have to kind of take a look at these.

     08:53AM 14            MR. MACON:  Your Honor, specifically with respect to

     08:53AM 15   the article about what's happened in Iraq, this is a military

     08:53AM 16   surgeon who was over there and he is talking about what the --

     08:53AM 17   what the VAC has done and how -- and, basically, just saying

     08:53AM 18   that it's brand new.

     08:53AM 19            MR. POWERS:  And I think the problem, Your Honor, is

     08:53AM 20   the military surgeon is over in Iraq and he's not here in the

     08:53AM 21   courtroom and they've got something like ten witnesses that

     08:53AM 22   are going to testify about this exact subject and we just

     08:54AM 23   don't need this kind of prejudicial cumulative stuff in

     08:54AM 24   evidence.

     08:54AM 25            MR. MACON:  If I may quote the Court, There's no
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     08:54AM  1   better evidence of how effective and how new or old a

     08:54AM  2   technology is for healing wounds than the battlefield.  The

     08:54AM  3   truth is that every soldier who comes from -- who leaves

     08:54AM  4   Quaite Hospital who has any sort of serious injury has a VAC

     08:54AM  5   on him.

     08:54AM  6            THE COURT:  Let me say, and I don't know how this is

     08:54AM  7   going to play out, but I listened to the opening statements

     08:54AM  8   and the opening statements didn't say the VAC doesn't work and

     08:54AM  9   the opening statements didn't say that the prior art didn't

     08:54AM 10   work.  In fact, everybody in the opening statements praised

     08:54AM 11   the device.

     08:54AM 12            MR. MACON:  But they said that it was not invented by

     08:54AM 13   Dr. Argenta.  But they said people have been using this for

     08:54AM 14   years and that's just not true and we need the ability to show

     08:54AM 15   that.

     08:54AM 16            THE COURT:  And I understand that.  The Golden Mean,

     08:55AM 17   fellows.  We're going to stay in the middle here.  I'm going

     08:55AM 18   to give you some leeway on that, but we're not going to just

     08:55AM 19   stack this to the moon.  I would be very surprised -- am I

     08:55AM 20   going to be surprised at the end of this case that somebody is

     08:55AM 21   going to get up and argue and say that, really, the VAC is a

     08:55AM 22   piece of junk?

     08:55AM 23            MR. MACON:  No.  But they're going the say the VAC

     08:55AM 24   was around.  You heard them say its been here since 1908, they

     08:55AM 25   new all this stuff.  It's wrong and we should have the right
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     08:55AM  1   to rebut.  When those lawyers get up, we have had this around

     08:55AM  2   since 1908, we should have the right to say, no, that's wrong

     08:55AM  3   and let's show all the people.

     08:55AM  4            THE COURT:  You're going to get some right to do that

     08:55AM  5   and so let me say it's going to be a balancing act.  But you

     08:55AM  6   need to pick carefully.  I'm going to give you some leeway

     08:55AM  7   here.  But you're not going to be able to put 3,000 articles

     08:55AM  8   into court.

     08:55AM  9            MR. MACON:  I will not bring 3,000, Your Honor.

     08:55AM 10            THE COURT:  And you may not be able to put 30.  I'm

     08:56AM 11   just telling you, I'm going to give you some leeway, but I'm

     08:56AM 12   going to have to hear what Dr. Argenta says, I'm going to have

     08:56AM 13   to hear what the experts say.  You know, traditionally,

     08:56AM 14   traditionally in courts, newspaper articles and magazine

     08:56AM 15   articles just don't come in by themselves, they just don't

     08:56AM 16   show up in the courtroom as exhibits.

     08:56AM 17            MR. MACON:  I understand that, and the reason for

     08:56AM 18   that is they are not evidence -- they are not evidence that

     08:56AM 19   goes to a basic point.  The bottom line is that the evidence

     08:56AM 20   is the recognition, what these people have said in these

     08:56AM 21   journals.  The fact -- whether it's -- they're right or

     08:56AM 22   they're wrong, the key is the public believes that this was

     08:56AM 23   new.  The public believed.

     08:56AM 24            THE COURT:  Well, I'm going to have to be careful

     08:56AM 25   about how this is done.  So, what I want you to do is I don't
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     08:56AM  1   want Dr. Argenta into this subject in the first hour

     08:56AM  2   and-a-half or so.

     08:56AM  3            MR. MACON:  He will not be in the subject the first

     08:56AM  4   hour and-a-half or so.

     08:56AM  5            THE COURT:  We will start looking at the cases and,

     08:56AM  6   Mr. Powers, any cases you have would be appreciated.

     08:57AM  7            MR. POWERS:  Thank you, Your Honor.  I would just add

     08:57AM  8   one thing about P-658 which I didn't mention which is under

     08:57AM  9   Rule 403, it's an appeal to patriotism.  That's prejudicial to

     08:57AM 10   us because it's praising the VAC on the field of patriotism

     08:57AM 11   and asking the jury to identify with the plaintiffs

     08:57AM 12   particularly in a time where people are feeling more patriotic

     08:57AM 13   than normal, 658 particularly should stay out.

     08:57AM 14            THE COURT:  Let me tell you, for example,

     08:57AM 15   Mr. McClanahan's opening statement.  Why don't we just give

     08:57AM 16   this to the military.  I mean, you can make a lot of arguments

     08:57AM 17   about this.  Why doesn't KCI just give this to the military so

     08:57AM 18   that our troops can get this great opportunity.  I'm -- you

     08:57AM 19   guys are -- you are careful lawyers, you're -- you're worried,

     08:57AM 20   as all lawyers should be, about how this impacts on a jury.

     08:57AM 21   I've seen too many juries.  The jury can handle this just

     08:57AM 22   fine.  So, if I let it in, if I let it in, it -- I'm not

     08:57AM 23   worried about the jury thinking that KCI is patriotic and

     08:58AM 24   Medela and BlueSky are fighting the war effort, you know,

     08:58AM 25   or -- or opposed to the war and opposed to the troops.  I
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     08:58AM  1   mean, it's just not going to happen.  It will be okay.

     08:58AM  2            MR. MACON:  Thank you, Your Honor.

     08:58AM  3            THE COURT:  Okay.  But I understand you're always

     08:58AM  4   worried.  That's what you -- that's why you're getting --

     08:58AM  5   that's why you're hired.  You're hired to worry.

     08:58AM  6            MR. SADLER:  That's why I have distended hair.

     08:58AM  7            THE COURT:  That's right.  That's exactly right.

     08:58AM  8            MR. MACON:  Your Honor, it turns out we actually have

     08:58AM  9   the cases here.  I just need to carry the books --

     08:58AM 10            THE COURT:  Kerry is not there.  Just give those

     08:58AM 11   cases to David.  David loves to read cases.

     08:58AM 12            MR. POWERS:  Your Honor, the last exhibit is P-660.

     08:58AM 13   May I approach?

     08:58AM 14            THE COURT:  Sure.

     08:58AM 15            MR. POWERS:  This is a New York Times article.  It's

     08:58AM 16   hard to tell for what purpose this is being offered.  It has a

     08:58AM 17   lot of things that are totally irrelevant to this case.  It

     08:58AM 18   talks about KCI's stock price --

     08:59AM 19            MR. MACON:  We will not offer it through this

     08:59AM 20   witness.

     08:59AM 21            THE COURT:  I think that makes sense.  Another

     08:59AM 22   victory, Mr. Powers.

     08:59AM 23            MR. POWERS:  Well, I'm doing the best I can, Your

     08:59AM 24   Honor.

     08:59AM 25            THE COURT:  You're making progress.
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     08:59AM  1            MR. POWERS:  And I believe that's all I have at this

     08:59AM  2   time, Your Honor.

     08:59AM  3            MR. MACON:  Are those all your objections?

     08:59AM  4            THE COURT:  Yes.

     08:59AM  5            MR. MACON:  Thank you.

     08:59AM  6            THE COURT:  Thank you.

     08:59AM  7            MR. POWERS:  Thank you.

     08:59AM  8            THE COURT:  Okay.  Kevin, if you will give that back

     08:59AM  9   to Mr. Powers.

     08:59AM 10            MR. McCLANAHAN:  Your Honor, I assume we can make our

     08:59AM 11   objections as he offers them.

     08:59AM 12            THE COURT:  Absolutely.  Absolutely.  You may make

     08:59AM 13   your objections as its offered.  Okay.  It's about time for

     08:59AM 14   the jury to come in, Daniel.  Is everybody here?

     08:59AM 15            COURT SECURITY OFFICER:  Yes.

     08:59AM 16            THE COURT:  Perfect.  And by the way, this is what

     09:01AM 17   you guys need to do is keep me alert before these things come

     09:01AM 18   in.  So, talk to me before the trial today --

     09:01AM 19            MR. MACON:  Yes, sir.

     09:01AM 20            THE COURT:  -- talk to me after the trial day.  But

     09:01AM 21   remember the jury gets the trial day.

     09:01AM 22            MR. SADLER:  Yes, sir.

     09:01AM 23            MR. MACON:  Yes, sir.

     09:01AM 24            THE COURT:  Okay.  Good.

     09:01AM 25       (Jury in.)
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     09:02AM  1            THE COURT:  Thank you so much, ladies and gentlemen.

     09:02AM  2   Please be seated.  I hope you had a nice evening.  I hope

     09:02AM  3   you're not reading the paper, at least not the -- not the part

     09:03AM  4   of the paper that may have something about this case in it.

     09:03AM  5   And remember, no Internet work.  Just remember that.  It's

     09:03AM  6   great to have you here on the day that we begin the evidence

     09:03AM  7   in the case and so I will now ask Mr. Macon to call his first

     09:03AM  8   witness.

     09:03AM  9            MR. MACON:  Thank you, Your Honor.  We'd like to call

     09:03AM 10   Dr. Louis Argenta.

     09:03AM 11            THE COURT:  Yes, sir, Dr. Argenta.  If you will come

     09:03AM 12   and stand next to Mr. Alonzo and face this way.  Mr. Frye's

     09:03AM 13   going to swear you in.  If you will raise your right hand,

     09:03AM 14   Doctor.

     09:03AM 15       (Witness sworn.)

     09:03AM 16            THE CLERK:  Thank you.

     09:03AM 17            THE COURT:  Okay.  Could the lawyers approach just a

     09:03AM 18   moment over here?  Over here.  Over here, if you will.

     09:03AM 19       (Off-the-record discussion.)

     09:04AM 20            THE COURT:  Doctor, could I ask that you be sure and

     09:04AM 21   speak right into the microphone and that you answer all

     09:04AM 22   questions in a loud, clear voice.  Will do you that for me?

     09:04AM 23            THE WITNESS:  Yes, sir.

     09:04AM 24            THE COURT:  Thank you so much.  You may proceed.

             25        LOUIS CHARLES ARGENTA, PLAINTIFF'S WITNESS, was sworn
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     09:04AM  1                        DIRECT EXAMINATION

     09:04AM  2   BY MR. MACON:

     09:04AM  3   Q.  Please tell the jury your name.

     09:04AM  4   A.  Louis Charles Argenta.

     09:05AM  5   Q.  Are you a doctor, a medical doctor?

     09:05AM  6   A.  Yes, I am.

     09:05AM  7   Q.  And are you one of the two inventors of the wound VAC?

     09:05AM  8   A.  Yes, I am.

     09:05AM  9   Q.  Dr. Argenta, just so we have -- do have you a slight

     09:05AM 10   hearing problem?

     09:05AM 11   A.  Yes, I do.

     09:05AM 12   Q.  Okay.  At any time I talk too fast or don't talk loudly

     09:05AM 13   enough, just -- just stop me and ask me to repeat.

     09:05AM 14   A.  If I turn that way I will pick you up.

     09:05AM 15   Q.  Okay.  You've got a good ear and a bad ear?

     09:05AM 16   A.  I've got two bad ears.

     09:05AM 17   Q.  Okay.  We're in trouble.  Okay.  We're going to talk to

     09:05AM 18   you about your life.  We're going to talk to you about your

     09:05AM 19   patients.  We're going to talk about your practice.  We're

     09:05AM 20   going to talk about the invention.  We're going to talk about

     09:05AM 21   your experience with the Patent Office.  But before we get

     09:05AM 22   there, there were three things that were said relating to you

     09:05AM 23   yesterday that I'd like for you to respond to.  The first the

     09:05AM 24   lawyers for the defendant said Dr. Argenta didn't invent

     09:05AM 25   anything new.  Dr. Argenta stole what Mark Chariker did.
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     09:06AM  1   What's your reaction to that?

     09:06AM  2   A.  I'm not very happy about that.  I've never been accused of

     09:06AM  3   stealing before and I have never stolen anything and don't

     09:06AM  4   intend to ever steal anything.

     09:06AM  5   Q.  Well, did you copy or listen to what Mark Chariker had to

     09:06AM  6   say before you filed your invention?

     09:06AM  7   A.  I never knew about Mark Chariker while we were working on

     09:06AM  8   this invention.  The first I found out about Dr. Chariker and

     09:06AM  9   Dr. Jeter is when the Patent Office asked about some material

     09:06AM 10   that we had submitted.

     09:06AM 11   Q.  The defendants showed a map that showed that Spartanburg,

     09:06AM 12   South Carolina was only 150 miles away from -- was it -- only

     09:06AM 13   150 miles away from Winston Salem, North Carolina.  Do you go

     09:06AM 14   to Spartanburg a lot and spy on what doctors are doing there?

     09:07AM 15   A.  I don't think I've ever been to Spartanburg, South

     09:07AM 16   Carolina in my life.

     09:07AM 17   Q.  Have you ever heard of Mark Chariker or anything he did

     09:07AM 18   before you read his article after you had filed your patent

     09:07AM 19   application?

     09:07AM 20   A.  No, I did not.

     09:07AM 21   Q.  And since 1991, when you filed your patent applications,

     09:07AM 22   have you had a lot of involvement with people who were

     09:07AM 23   interested in wound care?

     09:07AM 24   A.  Yes.

     09:07AM 25   Q.  And at any time have any of those people come up to you
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     09:07AM  1   and said, well, Hey, you're doing the same thing that Dr. Mark

     09:07AM  2   Chariker did?

     09:07AM  3   A.  No one has ever said that to me.

     09:07AM  4   Q.  Has anybody ever mentioned Mark Chariker other than

     09:07AM  5   context of this lawsuit?

     09:07AM  6   A.  No.

     09:07AM  7   Q.  And do you read the articles on wound care?

     09:07AM  8   A.  Yes, I do.  I have read every night that I have been a

     09:07AM  9   physician.  I've never gone to bed without reading something

     09:07AM 10   and I read just about everything that comes out in wound care.

     09:07AM 11   Q.  And in those articles how often do you read about what

     09:08AM 12   Dr. Chariker did allegedly did in Spartanburg, South Carolina?

     09:08AM 13   A.  I've never read about that anywhere.

     09:08AM 14   Q.  Do you believe that you've created something new, you

     09:08AM 15   together with Dr. Morykwas, created something new?

     09:08AM 16   A.  Yes, I do believe that.

     09:08AM 17   Q.  We'll talk about it.  Then the other -- another thing that

     09:08AM 18   bothered me was the defendant's lawyer said, Dr. Argenta just

     09:08AM 19   had this -- made this invention.  He just filed his patent

     09:08AM 20   just so he could make lots of money.  Was that your goal when

     09:08AM 21   you developed this invention?

     09:08AM 22   A.  No.  My aim was not money.  I've never been a person

     09:08AM 23   that's motivated by money.  If I had been, I wouldn't be in

     09:08AM 24   the practice that I'm in now and have been in for the past

     09:08AM 25   thirty-six years.
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     09:08AM  1   Q.  Would you explain you're -- you're a plastic surgeon.

     09:08AM  2   That means you do a lot of face lifts and breast

     09:08AM  3   implementation?

     09:08AM  4   A.  I'm a plastic and reconstructive surgeon.  I was trained

     09:09AM  5   in general surgery first.  The public thinks that plastic

     09:09AM  6   surgery is what you see on television, making face lifts and

     09:09AM  7   all this other stuff.  There is a group of plastic surgeons

     09:09AM  8   that doesn't do this and I am one of them.  Less than I would

     09:09AM  9   say between 3 and 5 percent of my practice is what would be

     09:09AM 10   cosmetic surgery.  The vast majority of my practice is surgery

     09:09AM 11   of babies and the other part is surgery of wounds and trauma

     09:09AM 12   and cancer.

     09:09AM 13   Q.  Just -- just so we all know, couldn't you make a lot more

     09:09AM 14   money if you were out in Hollywood doing face lifts and breast

     09:09AM 15   implementation?

     09:09AM 16   A.  I could make, if I was a cosmetic surgeon, I could make in

     09:09AM 17   one day what I make in a week.

     09:09AM 18   Q.  And why -- why don't you get paid more for what you do?

     09:09AM 19   A.  Well, there's a lot of problem.  Number one is that I do a

     09:09AM 20   lot of children's surgery, so a lot of children's surgery are

     09:10AM 21   covered under Medicaid.  About 40, 45 percent of my patient

     09:10AM 22   load is Medicaid.  About 20% of my patient load is self-pay or

     09:10AM 23   no pay, and the rest is under prepaid programs where you buy

     09:10AM 24   insurance and those programs set a rate as to what they're

     09:10AM 25   going to pay for an operation.  I may bill $100 for the
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     09:10AM  1   operation but that insurance program sets a rate they'll pay

     09:10AM  2   me 45.

     09:10AM  3   Q.  And do you collect the other 55?

     09:10AM  4   A.  No, we can't bill for the other 55.

     09:10AM  5   Q.  And would you just explain to the jury what type of work

     09:10AM  6   you're doing on children?

     09:10AM  7   A.  I was trained as a reconstructive surgeon and as a cranial

     09:10AM  8   facial surgeon.  The work I do in children relates mostly

     09:10AM  9   to -- to genital abnormalities, cleft lip, cleft pallet --

     09:10AM 10   Q.  You're talking fast and not all of us are familiar with

     09:11AM 11   medical terms.  I think we all know, why don't you just tell

     09:11AM 12   us, but I'm not sure if I know what a cleft lip and cleft

     09:11AM 13   pallet is?

     09:11AM 14   A.  There are children born with defects of their lip and

     09:11AM 15   that's something that happens while the baby is being formed

     09:11AM 16   and that's called a cleft lip.  Sometimes that cleft can go

     09:11AM 17   into the mouth and into the pallet, into the top of the mouth

     09:11AM 18   and that's called a cleft pallet.  Then there are clefts that

     09:11AM 19   involve the entire face that can go up into the eye or that

     09:11AM 20   can go into the skull or into the brain and then that gets us

     09:11AM 21   into the range of what we call cranial facial surgery.

     09:11AM 22   Cranial facial surgery is a surgery that, basically, combines

     09:11AM 23   neurosurgery, eye surgery, facial surgery and it involves

     09:11AM 24   operating on the brain, on the skull between the brain and the

     09:11AM 25   eye, between the eyes, around the eyes, into the face, into

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                 Argenta - Direct

 00419

     09:11AM  1   the soft tissue and into the neck and sometimes into the

     09:11AM  2   chest.

     09:12AM  3   Q.  And when you work on these babies, are these more cosmetic

     09:12AM  4   or some of this life threatening?

     09:12AM  5   A.  It could be significantly life threatening.  Some of these

     09:12AM  6   babies will have exposed brain when they are born.  Some will

     09:12AM  7   have holes in their head or holes in their faces where you can

     09:12AM  8   get infection and, obviously, there is some stuff that borders

     09:12AM  9   a little bit on cosmetic that is really reconstructive.  What

     09:12AM 10   we're trying to do is to get a baby to look like a baby.

     09:12AM 11   We're not trying to make a beautiful baby that's more

     09:12AM 12   beautiful than your neighbor's baby.  So, it's not cosmetic

     09:12AM 13   surgery where your wife may want to look better than her

     09:12AM 14   friend, it's that you try to get people to where they should

     09:12AM 15   look.

     09:12AM 16   Q.  And, Doctor, I still don't understand.  Why is it you

     09:12AM 17   don't do this cosmetic surgery?

     09:12AM 18   A.  I -- I never enjoyed cosmetic surgery.  I trained for nine

     09:13AM 19   years to be a plastic surgeon and I always thought it was kind

     09:13AM 20   of a waste of time doing a lot of that surgery.  There's

     09:13AM 21   tremendous need for reconstructive surgery.  There's not a lot

     09:13AM 22   of people that have had all the training to do it, and I think

     09:13AM 23   you have an obligation to do that, plus, it's -- it's much

     09:13AM 24   more enjoyable, it's much more rewarding, I think.

     09:13AM 25   Q.  What do you find rewarding about working with children?
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     09:13AM  1   A.  I get a lot of personal satisfaction out of working with

     09:13AM  2   children.  I have a lot of children.  I've always dealt with

     09:13AM  3   children.  And I enjoy dealing with children.

     09:13AM  4   Q.  Maybe you didn't do your invention for -- in order to make

     09:13AM  5   a lot of money, but the defendants say that's the reason you

     09:13AM  6   filed the patent application is so you could make millions of

     09:13AM  7   dollars.  Is that true?

     09:13AM  8   A.  There was never a concept of making millions of dollars.

     09:13AM  9   I was at a university.  In the past ten years, because

     09:13AM 10   universities are not paid very much for what we do --

     09:14AM 11   Q.  You are talking about the hospital, the University

     09:14AM 12   Hospital.

     09:14AM 13   A.  The hospital, the medical school, and we have huge

     09:14AM 14   expenses.  We have to teach students, we have to run

     09:14AM 15   laboratories, we have to have a lot of physicians and help

     09:14AM 16   around to teach students.  Hospital -- Insurance companies and

     09:14AM 17   Medicare will pay us the same as they pay someone in private

     09:14AM 18   practice.  So, our expenses are much, much greater.  And Wake

     09:14AM 19   Forest is a private medical school, so it doesn't get money

     09:14AM 20   from the government.  It doesn't get money from the state.

     09:14AM 21   Everything that is in that medical school comes either from

     09:14AM 22   what the physicians inside the hospital generate or from

     09:14AM 23   grants or research that we get and in the past ten years

     09:14AM 24   universities have been looking at ways of getting a different

     09:14AM 25   source of income and one of these has been through patenting
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     09:14AM  1   of inventions and -- and the government has passed all they

     09:15AM  2   bills encouraging the universities to do that so that we would

     09:15AM  3   be able to continue teaching and doing research and not go to

     09:15AM  4   the government and demand money from them.

     09:15AM  5   Q.  And did Wake Forest encourage you to get this patent?

     09:15AM  6   A.  It was Wake Forest's idea to get this patent.

     09:15AM  7   Q.  And we know that Wake Forest has received a large amount

     09:15AM  8   of money for -- from these royalties.  Has Wake Forest spent

     09:15AM  9   that mean on buying basketball players or building big houses

     09:15AM 10   for the president?

     09:15AM 11            MR. PARTRIDGE:  Objection, Your Honor.  402/403

     09:15AM 12   limine problem.

     09:15AM 13            THE COURT:  Overruled.

     09:15AM 14   BY MR. MACON:

     09:15AM 15   Q.  Go ahead and answer the question.

     09:15AM 16   A.  Wake Forest is a non-profit hospital.  Every single cent

     09:15AM 17   that we have brought in from the VAC device has been spent.

     09:15AM 18   Every single cent.

     09:15AM 19   Q.  What has it been spent on?

     09:15AM 20   A.  It's been spent on the development of new programs.  We

     09:16AM 21   have built a children's hospital that replaced this old dumpy

     09:16AM 22   hospital that we had.  We have built a large, comprehensive

     09:16AM 23   cancer center because we're an area that deals with a

     09:16AM 24   tremendous amount of cancer.  We have built a new program

     09:16AM 25   where we have brought in people to do research on making
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     09:16AM  1   artificial organs and just a couple of weeks ago all the

     09:16AM  2   papers had an article about the doctor who had made the

     09:16AM  3   artificial bladder for children that didn't have bladders and

     09:16AM  4   that was a doctor at our university.  So, the plan of that

     09:16AM  5   program ultimately is to make bodies, body parts that you

     09:16AM  6   would put into people, hearts, kidneys, lungs, all that kind

     09:16AM  7   of thing.  We have given a -- there's been a lot developing in

     09:16AM  8   what we call minority health.  We have a large Hispanic

     09:17AM  9   population.  We have a large black population.  And the

     09:17AM 10   university talked to Maya Angelo, who is a politist who is on

     09:17AM 11   our undergraduate staff and she has put her name on this and

     09:17AM 12   we are researching diseases that specifically affect black

     09:17AM 13   people, like keloids, like high incidents of diabetes,

     09:17AM 14   problems that effect our Hispanic population, again, keloids,

     09:17AM 15   certain types of anemia, certain types of diabetes.

     09:17AM 16   Q.  And there was -- you were -- there's a poster put up to

     09:17AM 17   show you've made just tons of money.  Have -- Let's see.  You

     09:17AM 18   spend a lot of time on the beach now or are you still working?

     09:17AM 19   A.  I don't spend much time on the beach.  I still work a full

     09:17AM 20   schedule.  I operate five days a week.  Until February I was

     09:17AM 21   chairman of the department and did all the administrative

     09:18AM 22   work.  In February I stepped down as chairman because at

     09:18AM 23   sixty-five I'm required to step down and I did it a year

     09:18AM 24   and-a-half ahead of time so that we could have some stability

     09:18AM 25   and keep the people we had in the department.  But my life is
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     09:18AM  1   essentially otherwise exactly what it was ten years ago.

     09:18AM  2   Q.  Did you buy a big new mansion?

     09:18AM  3   A.  No, we live in the same house that we moved into when we

     09:18AM  4   came to Winston Salem.

     09:18AM  5   Q.  That was in 1988?

     09:18AM  6   A.  1988.

     09:18AM  7   Q.  The third thing that was said by the lawyers that troubled

     09:18AM  8   me was, said the Patent Office had less time and information

     09:18AM  9   than these jurors in order to evaluate your patents.  Is that

     09:18AM 10   true?

     09:18AM 11   A.  No.  That's absolutely untrue.  When we submitted these

     09:18AM 12   patents it took what seemed to be an eternity.  As a matter of

     09:19AM 13   fact, there were months and months when I forget about them

     09:19AM 14   and didn't think we would ever see any chance of getting a

     09:19AM 15   patent.  The first patent took six years and the second patent

     09:19AM 16   took a little bit under six years, and during that time there

     09:19AM 17   was endless letters that went back and forth between the

     09:19AM 18   Patent Office and the attorneys that wrote our patent and the

     09:19AM 19   university where they asked questions and when it involved

     09:19AM 20   medical things, then I would talk and say this is what I think

     09:19AM 21   happens medically, this is what this device does, this is what

     09:19AM 22   this method of treatment does as opposed to our method of

     09:19AM 23   treatment.  When it involved just the legal language that I

     09:19AM 24   didn't understand half of, that was done by the university and

     09:19AM 25   the legal office.
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     09:19AM  1   Q.  Is it your belief that the Patent Office was careful in

     09:19AM  2   their consideration of the patent?

     09:19AM  3   A.  The Patent Office was not only careful, I think it was

     09:20AM  4   incredibly pedantic.  It took every minutia, every little

     09:20AM  5   thing was gone over.  It took forever.  They kept asking for

     09:20AM  6   papers.  They kept asking for -- we submitted over 180 papers.

     09:20AM  7   I think we had between 50 and 60 letters back and forth.  I

     09:20AM  8   don't know how many phone calls occurred.  But there was an

     09:20AM  9   awful lot.

     09:20AM 10   Q.  Did you withhold anything that you knew about, didn't tell

     09:20AM 11   the Patent Office about anything you thought was material or

     09:20AM 12   important?

     09:20AM 13   A.  No.  We had -- I had never done a patent.  The university

     09:20AM 14   had never done a patent.  And the first attorneys we hired had

     09:20AM 15   never done a patent.  So, we got the rules and the university

     09:20AM 16   went through it and, basically, we submitted everything we had

     09:20AM 17   and everything as we came across it was given to the Patent

     09:20AM 18   Office.  And over a period of many years, as articles --

     09:21AM 19       (Phone goes off.)

     09:21AM 20            THE COURT:  We'll hold it for you over here.

     09:21AM 21   Don't --

     09:21AM 22            JUROR:  I'm sorry.

     09:21AM 23            THE COURT:  Mistakes happen.

     09:21AM 24            MR. MACON:  This is the first day.

     09:21AM 25            THE COURT:  That's right.  But it will be a good idea
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     09:21AM  1   for the jurors just leave all your cell phones in the jury

     09:21AM  2   room before you come in.  Excuse us, Doctor.

     09:21AM  3   BY MR. MACON:

     09:21AM  4   Q.  Now, I apologize.  I lost track.  You were explaining what

     09:21AM  5   you did about providing information you knew about to the

     09:21AM  6   Patent Office.

     09:21AM  7   A.  There's a rule that as you find stuff out as you go along

     09:21AM  8   that you supply that to the Patent Office.  So, every time we

     09:21AM  9   came across something that might be relative, we submitted

     09:21AM 10   that to the Patent Office and they decided if they wanted it

     09:21AM 11   or not.

     09:21AM 12   Q.  Was there ever any discussion about how can we trick or

     09:21AM 13   mislead the Patent Office?

     09:21AM 14   A.  No.  We -- we never even thought about misleading anybody

     09:21AM 15   because, you know, my feeling was we were dealing with the

     09:22AM 16   United States Government.  I have a lot of experience as a

     09:22AM 17   professor and as a teacher at the school and one of the things

     09:22AM 18   I've always taught the residents or the medical students is

     09:22AM 19   billing and being honest in billing and not trying to get

     09:22AM 20   across anything that is not right because ultimately that will

     09:22AM 21   come back to haunt you and we played completely on the table

     09:22AM 22   and I think probably beyond what was on the table.

     09:22AM 23   Q.  And at the time you filed your application, what sort of

     09:22AM 24   money did you expect to get in 1991?

     09:22AM 25   A.  I never even thought about the money, honestly, because we
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     09:22AM  1   had no idea.  I had never done a patent.  I had never thought

     09:22AM  2   about doing a patent.  The university had no idea.  And as I

     09:22AM  3   said, the attorneys that we contacted initially were -- was an

     09:22AM  4   alumni of the university who had some kind of tie with the

     09:22AM  5   university.  He had never done a patent.  So, the concept of

     09:22AM  6   money never even started.

     09:23AM  7   Q.  And after you got involved, did you get a patent -- get

     09:23AM  8   some attorneys who knew a lot more about the Patent Office?

     09:23AM  9   A.  Yes.  The university had a falling out with the first set

     09:23AM 10   of attorneys because it was taking so long and it was -- there

     09:23AM 11   were a lot of problems.  At that time the university had hired

     09:23AM 12   a woman who came in who was in charge of what's called

     09:23AM 13   technology transfer and technology transfer is a fancy name

     09:23AM 14   that's used in the universities now about somebody that helps

     09:23AM 15   find companies to make something that we think needs to be

     09:23AM 16   made or helps with patenting.  So, this woman came in I think

     09:23AM 17   from Iowa or Indiana, someplace in there, and she kind of

     09:23AM 18   snickered at what we had done and hired Dr. -- or Mr. Piper

     09:23AM 19   and his firm who were in Philadelphia.

     09:23AM 20   Q.  Did they do a good job?

     09:23AM 21   A.  They did a super job.

     09:23AM 22   Q.  Well, let's -- that answered the three questions.

     09:24AM 23   Let's -- I'm going to -- sort of introduce you to the jury.

     09:24AM 24   Where do you live?

     09:24AM 25   A.  I live in Winston Salem, North Carolina.
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     09:24AM  1   Q.  And none of us, including me, have ever been to Winston

     09:24AM  2   Salem.  Tell us, where is -- is it in the mountains, the

     09:24AM  3   beach, what is it like?

     09:24AM  4   A.  Winston Salem is in the middle of the state.  It's called

     09:24AM  5   the Piedmont.  It's at the start -- it's at the bottom start

     09:24AM  6   of Appalachia.  If you go west of where we are, you get into

     09:24AM  7   the mountains and western Virginia.  If you go north you get

     09:24AM  8   into the mountains of Virginia and West Virginia.  It's right

     09:24AM  9   there in the middle of the state.

     09:24AM 10   Q.  And tell us about your family.

     09:24AM 11   A.  I have one wife that I've been married to for thirty-eight

     09:24AM 12   years.  We --

     09:24AM 13   Q.  What's her name?

     09:24AM 14   A.  We married in medical school in 1968.  And we have six

     09:24AM 15   children and about five years ago we adopted two more

     09:24AM 16   children.

     09:24AM 17   Q.  And you're -- the -- the six children -- the first six

     09:25AM 18   children that you had, are they all grown?

     09:25AM 19   A.  Yes, they are.

     09:25AM 20   Q.  And tell us generally what they're doing now?

     09:25AM 21   A.  My oldest son is a cancer surgeon at the University of

     09:25AM 22   Minnesota.  Does women's cancer, gynecological cancer.  My

     09:25AM 23   second son is a computer engineer.  My third son is a teacher

     09:25AM 24   and has now gone into medicine and is in second year of

     09:25AM 25   medical school.  My fourth son is in college.  He has a major
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     09:25AM  1   learning disability and it has taken him a lot longer to get

     09:25AM  2   through school than my other kids.  And the next son, the

     09:25AM  3   fifth son, is an architect that's finished last year as an

     09:25AM  4   architect.  And my daughter is in medical school as well.

     09:25AM  5   Q.  That's your first family.  Let's talk about the two girls

     09:25AM  6   you adopted.  Where are they from?

     09:25AM  7   A.  This he are from the Ukraine.

     09:25AM  8   Q.  And what are their ages now?

     09:26AM  9   A.  They are now twelve and thirteen.

     09:26AM 10   Q.  And at the time you picked them up, were they in good

     09:26AM 11   health?

     09:26AM 12   A.  No.  They were in a -- the Ukraine used to be part of the

     09:26AM 13   Soviet Union and it's down by Kiev, in the Black Sea area,

     09:26AM 14   kind of a nebulous area, and it's a very poor area, and the

     09:26AM 15   orphanage where we got them was a very, very poor area.  The

     09:26AM 16   oldest child was in reasonably good health, very thin, not a

     09:26AM 17   lot of weight on her, but really pretty healthy and pretty

     09:26AM 18   strong.  The second child who was the sister of the older

     09:26AM 19   child, she was sick or she had rickets, which is a disease

     09:26AM 20   where if you don't give a baby enough milk and enough vitamin

     09:26AM 21   D their bones get soft and what happens is either you can't

     09:26AM 22   walk or if you do walk your bones don't hold up and they bend.

     09:27AM 23   Q.  And just -- just to finish up, sir, the reason I ask this,

     09:27AM 24   where are your wife and your two daughters today?

     09:27AM 25   A.  They're at the University of Michigan at a pre olympic
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     09:27AM  1   swim camp.  The children are both very big swimmers.  The girl

     09:27AM  2   with rickets turned out to be a super good swimmer.  She could

     09:27AM  3   hardly walk when we got her, but she has turned out to be a

     09:27AM  4   real top notch swimmer.  So, they were invited to this camp at

     09:27AM  5   the University of Michigan where these olympic athletes train

     09:27AM  6   with these kids hoping to inspire them to go onto the

     09:27AM  7   Olympics.

     09:27AM  8   Q.  Now, did you grow up in North Carolina or the South?

     09:27AM  9   A.  No, I grew up in Detroit, Michigan.

     09:27AM 10   Q.  And what did your father do?

     09:27AM 11   A.  My father was a cement contractor.  He laid cement,

     09:27AM 12   driveways, porches, foundations, that kind of stuff.

     09:28AM 13   Q.  Was your father an immigrant?

     09:28AM 14   A.  My father came to the United States in 1914.  He was

     09:28AM 15   sixteen years old.  There was a -- there was a program where

     09:28AM 16   you almost were called an indentured servant where the

     09:28AM 17   railroad would go hire people in Europe, Poland and Italy and

     09:28AM 18   any place they could find them and you came and worked on the

     09:28AM 19   railroad for two years for some amount of money and then after

     09:28AM 20   two years you were let out of your contract and you could go

     09:28AM 21   do whatever you want and so my father came and worked there

     09:28AM 22   for two years and then he was drafted into the army and that

     09:28AM 23   helped get him out and he never got to the war but he was in

     09:28AM 24   bootcamp and all that kind of stuff.

     09:28AM 25   Q.  And where did he meet your mother?
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     09:28AM  1   A.  My father went back to Italy in 1935 and married my

     09:29AM  2   mother, brought her to America.

     09:29AM  3   Q.  How many kids were there in your family?  How many

     09:29AM  4   children were there?

     09:29AM  5   A.  I had two brothers -- I had three brothers.  One died and

     09:29AM  6   I have two brothers that lived.

     09:29AM  7   Q.  And was hard work part of your family tradition?

     09:29AM  8   A.  Yeah.  We believed strongly in hard work.  I think -- my

     09:29AM  9   father worked until he was in his 70s, retired when he was 78,

     09:29AM 10   I guess it was.  My father --

     09:29AM 11   Q.  Still lifting concrete?

     09:29AM 12   A.  Yes.  Yeah.  He was a hard worker.  Where was I?

     09:29AM 13   Q.  That's fine.  You've answered the question.  Let's talk

     09:29AM 14   about this.  Where did you go to college?

     09:29AM 15   A.  I went to the University of Michigan.

     09:29AM 16   Q.  And how did you pay for your college?

     09:29AM 17   A.  I had a partial scholarship and then I worked in the

     09:29AM 18   summer and I worked during school.  During school I worked in

     09:29AM 19   the kitchens at the dormitories and in the summer the first

     09:29AM 20   year of college I worked with my dad in cement, then I worked

     09:30AM 21   at Ford Motor at the Rouge Plant which was at one time the

     09:30AM 22   biggest factory in the world, it was an immense thing, the

     09:30AM 23   foundries, and the last two years I got a good job and I

     09:30AM 24   worked the midnight shift at Shroe's Brewery.

     09:30AM 25   Q.  Was there free beer?
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     09:30AM  1   A.  There was all the beer you wanted to drink on the job and

     09:30AM  2   to take home.  It was unbelievable.

     09:30AM  3   Q.  And after you -- after you got out of college did you go

     09:30AM  4   directly to med school?

     09:30AM  5   A.  Yes.  I went to med school again at the University of

     09:30AM  6   Michigan.

     09:30AM  7   Q.  How did you pay for medical school?

     09:30AM  8   A.  We borrowed and then in my senior year of medical school I

     09:30AM  9   was in a program like the ROTC where I was paid a little bit

     09:30AM 10   as a senior medical student in trade for doing three years and

     09:30AM 11   I went into the military.

     09:30AM 12   Q.  And you were in the Navy?

     09:30AM 13   A.  I was in the Navy.

     09:30AM 14   Q.  And how close to Vietnam did you get?

     09:31AM 15   A.  We were in a battalion of ships, we had a group of ships.

     09:31AM 16   We had eight ships, and we had 5,000 Marines and 5,000 sailors

     09:31AM 17   and we were in the eastern part of the Mediterranean and this

     09:31AM 18   was during a lot of Israeli Arab compromises -- battles, so we

     09:31AM 19   were in there, then we would go through Suez and into the

     09:31AM 20   Indian Ocean and move towards Vietnam usually when there was

     09:31AM 21   changes of ships so that there was a set number of people

     09:31AM 22   there.  Then when the Middle East heated up again, we sailed

     09:31AM 23   back to the Mediterranean through Suez.

     09:31AM 24   Q.  So unlike our judge, you never made to it the lovely

     09:31AM 25   Vietnam?
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     09:31AM  1   A.  No.  I almost did, but I didn't quite.

     09:31AM  2   Q.  Okay.  After you got out of this Navy, what did you do?

     09:31AM  3   A.  I went to medical school and I did my internship and then

     09:31AM  4   I was -- I went into the military.  I volunteered because I

     09:32AM  5   had told them I would do three years.  So, I went for three

     09:32AM  6   years in the Navy and then I came back and I finished my

     09:32AM  7   general surgery training and was a general surgeon in training

     09:32AM  8   for a little over four years.

     09:32AM  9   Q.  And after you finished your training, what did you do?

     09:32AM 10   A.  I was offered a job by one of the world's really great

     09:32AM 11   plastic surgeons who happened to be at the University of

     09:32AM 12   Michigan because I was kind of interested in reconstructive

     09:32AM 13   surgery.  I had done reconstructive surgery while I was a Navy

     09:32AM 14   doctor and I was always interested in that kind of thing, so I

     09:32AM 15   was offered a residency in plastic surgery and so I stayed two

     09:32AM 16   more years in plastic surgery at the University of Michigan.

     09:32AM 17   Q.  Then did you begin teaching at the University of Michigan?

     09:32AM 18   A.  I then went and did a fellowship in Paris.  In Paris,

     09:32AM 19   France, there was a guy, Dr. Tasdea, who was the world-leading

     09:33AM 20   doctor on cranial facial problems and I went with this man for

     09:33AM 21   a period of seven months to get more training in this type of

     09:33AM 22   surgery.

     09:33AM 23   Q.  And after your -- You took your wife and how many kids

     09:33AM 24   over there?

     09:33AM 25   A.  I took my wife and -- who was pregnant at the time, and
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     09:33AM  1   five children.  We sold the house to get money to go and we

     09:33AM  2   went.

     09:33AM  3   Q.  Were you paid well while you were in Paris?

     09:33AM  4   A.  I wasn't paid.  We worked a lot, but I wasn't paid.

     09:33AM  5   Q.  And then -- then did you come back to the University of

     09:33AM  6   Michigan and start teaching?

     09:33AM  7   A.  Then I came back to the University of Michigan, was on

     09:33AM  8   faculty in plastic and reconstructive surgery.

     09:33AM  9   Q.  And you stayed there about eight years?

     09:33AM 10   A.  I stayed until 1988.

     09:33AM 11   Q.  And in 1988, did you move to Wake Forest?

     09:33AM 12   A.  In 1988, I took a job at Wake Forest University.

     09:34AM 13   Q.  What was your reason for leaving the University of

     09:34AM 14   Michigan near where you were raised and coming to North

     09:34AM 15   Carolina?

     09:34AM 16   A.  There were a lot of problems at the University of

     09:34AM 17   Michigan.  It was a monstrous hospital.  One of the big

     09:34AM 18   problems I had is my two partners died so I was on call all

     09:34AM 19   the time.  I was on call for fourteen months in a row and that

     09:34AM 20   was a problem.  Then I was the interim head there for three

     09:34AM 21   years and we were not allowed to pick a permanent head until

     09:34AM 22   the chief of surgery was chosen and that took years and years

     09:34AM 23   and years and finally when the chief of surgery was chosen he

     09:34AM 24   and I did not get along very well and I decided I wanted to be

     09:34AM 25   in a different place where I had control over my own
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     09:34AM  1   department.

     09:34AM  2   Q.  What was it about Wake Forest that attracted you?

     09:34AM  3   A.  Wake Forest was kind of an up and coming place.  It was

     09:34AM  4   not one of the real first-class medical universities as the

     09:34AM  5   University of Michigan was, but it was definitely in the

     09:35AM  6   second tier.  It was in the top 30 but it wasn't in the top

     09:35AM  7   10.  But it was a -- a real growing place.  And there was a

     09:35AM  8   lot of independence.  The guy that recruited me, basically,

     09:35AM  9   told me that I could run the show and hire who I wanted and do

     09:35AM 10   what I wanted.  I worked out a deal with the hospital that

     09:35AM 11   allowed me to bring four children that had no money or no

     09:35AM 12   payment to the hospital every year, which I couldn't do at

     09:35AM 13   Michigan.

     09:35AM 14   Q.  And now let's -- Let's talk about your at -- and you've

     09:35AM 15   been at Wake Forest since 1988?

     09:35AM 16   A.  Yes, I have.

     09:35AM 17   Q.  And you were the chairman of the plastic surgery

     09:35AM 18   department up -- up until January of this year.

     09:35AM 19   A.  February of this year.

     09:35AM 20   Q.  Tell us about Wake Forest, the university itself?

     09:36AM 21   A.  Wake Forest is a relatively small university.  In some

     09:36AM 22   ways we are kind of over our head, but we compete with all

     09:36AM 23   these basketball and football teams.  We have 5,000 undergrads

     09:36AM 24   and with have probably the 2 or 3,000 graduate students which

     09:36AM 25   include medical school and law school and business school.
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     09:36AM  1   So, it's not a very big university.  It's in a relatively

     09:36AM  2   small town.  It's not like Michigan where we have 30,000 or

     09:36AM  3   35,000 undergrads, one of these great big giant schools.

     09:36AM  4   Q.  Now, let's talk about how you got to the invention.  What

     09:36AM  5   interest had you had with -- with wounds -- when did you

     09:36AM  6   become interested in wounds?

     09:36AM  7   A.  Well, wounds have always been a part of surgery.  I saw a

     09:36AM  8   lot of wounds in my general surgery training.  I saw a lot of

     09:36AM  9   wounds in plastic surgery.  When I was in Paris with

     09:36AM 10   Dr. Tesdea, we operated Mondays on kids that were shot --

     09:37AM 11   there was fourteen to sixteen to seventeen year old children

     09:37AM 12   who had been shot in the Iraqi/Iranian war.  They were at war

     09:37AM 13   at this time.  So, on one wing of the hospital we had Iraqis

     09:37AM 14   and the other wing we had the Iranians.  These people had

     09:37AM 15   horrendous wounds.  They were mostly kids that had been shot

     09:37AM 16   in the war.  Somehow they had made it to Paris and had half

     09:37AM 17   their head shot off or half their body shot off, and so on

     09:37AM 18   Monday we operated on one group and on Friday we operated on

     09:37AM 19   the other group.

     09:37AM 20   Q.  Mondays you operated on Iraqis and Fridays operated on

     09:37AM 21   Iranians?

     09:37AM 22   A.  On the Iranians.  It was hard to keep them apart in the

     09:37AM 23   hospital.  Nobody spoke English or French or anything else.

     09:37AM 24   It was difficult.  But it was -- the wounds there were the

     09:37AM 25   worst I've ever seen in my life and that's where I really

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                 Argenta - Direct

 00436

     09:37AM  1   became interested in it.

     09:37AM  2   Q.  And had you prior to coming to the VAC story, which we'll

     09:37AM  3   get there, had you worked on different ways to deal with

     09:37AM  4   wounds other than the traditional wounds?

     09:37AM  5   A.  Yes.  At the University of Michigan, in the late 70s and

     09:38AM  6   early 80s, I was involved with a new method of surgery which

     09:38AM  7   was called tissue expansion.  It involved putting a balloon

     09:38AM  8   under the skin and then you would gradually blow it up.  It

     09:38AM  9   was like a pregnancy, and then you take the balloon out.  You

     09:38AM 10   had all this tissue which you could move around.  Originally

     09:38AM 11   it was done for people that had breast cancer so you would

     09:38AM 12   make the mound back again after you had a mastectomy.  And I

     09:38AM 13   and Dr. Grav applied to it the head and the face and different

     09:38AM 14   parts of the body and then both abnormalities of the breast

     09:38AM 15   and the University of Michigan became a very famous place for

     09:38AM 16   this.  We had endless number of people coming in to learn how

     09:38AM 17   to do this.

     09:38AM 18   Q.  And to you, what is a wound?

     09:38AM 19   A.  A wound in our terminology is an opening in your skin.

     09:39AM 20   It's where you're missing skin and tissue and it can be a -- a

     09:39AM 21   very large wound or it can be a tremendously large wound.  We

     09:39AM 22   normally don't deal in little wounds.  We don't deal in

     09:39AM 23   scratches and cuts and that kind of thing except in the

     09:39AM 24   emergency room.  But the wounds we deal with are usually big

     09:39AM 25   wounds, most of which have been sitting around for a long
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     09:39AM  1   time.

     09:39AM  2   Q.  We've heard the expression in this case a chronic wound.

     09:39AM  3   Would you explain what a chronic wound is?

     09:39AM  4   A.  There's different kinds of wounds.  When you do an

     09:39AM  5   operation, that's an acute wound.  When you fall down the

     09:39AM  6   steps and you cut yourself, that's an acute wound, it happens

     09:39AM  7   and you can treat it right away.  The good thing is those

     09:39AM  8   usually happen to people that are kind of healthy so when you

     09:39AM  9   put it back together you've got a pretty good chance of it

     09:39AM 10   staying together.

     09:39AM 11            Then there are people who for any number of reasons

     09:39AM 12   have trouble healing and these are wounds that can stay open

     09:40AM 13   for weeks and months and sometimes even years and these are

     09:40AM 14   the kind of wounds that you think about when you have

     09:40AM 15   paraplegics that have big pressure sores on their buttock,

     09:40AM 16   diabetic people who have wounds on their legs, people that

     09:40AM 17   have wounds that don't heal either because they have a disease

     09:40AM 18   that doesn't let them heal or they're on some medication, if

     09:40AM 19   they've had a transplant or something they can't heal, people

     09:40AM 20   that are just struggling.

     09:40AM 21   Q.  Would you explain why chronic wounds are so difficult to

     09:40AM 22   heal?

     09:40AM 23   A.  Chronic wounds are very, very difficult because a lot of

     09:40AM 24   times they have been there so long and they're open and

     09:40AM 25   they -- bacteria come and live so they get contaminated and
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     09:40AM  1   there's puss and various degrees of infection and then that

     09:40AM  2   tissue gets hard and swollen and so when you try to pull that

     09:40AM  3   tissue together, you can't just sew it up because it's hard,

     09:41AM  4   there's a lot of edema -- what we call edema, which is fluid

     09:41AM  5   that's in the tissue.  So -- then you have people like

     09:41AM  6   diabetes who can't get the right kind of protein in there to

     09:41AM  7   heal.  We have people with transplants and people with kidneys

     09:41AM  8   that can't make protein so they can't put together the

     09:41AM  9   building blocks in order to bring this wound back together.

     09:41AM 10   So, there are difficult, difficult problems and they can be

     09:41AM 11   around the hospital for literally years sometimes.

     09:41AM 12   Q.  What's the risk to a person who has a chronic wound?

     09:41AM 13   A.  Well, it has a lot of risk medically because it can get

     09:41AM 14   infected, it can drain, although some don't drain very much,

     09:41AM 15   but you are always losing protein, so you can't really build

     09:41AM 16   up your muscle in your body because you are always using

     09:41AM 17   protein and you can feed these people a tremendous amount, but

     09:42AM 18   if you have this little baby they don't grow because they are

     09:42AM 19   always using up their protein.  If you have infection, you

     09:42AM 20   have all these complications where your heart stops or your

     09:42AM 21   heart has problems or your kidney has problems, so it's kind

     09:42AM 22   of a -- a self-perpetuating thing.  It kind of is a bad thing

     09:42AM 23   that kind of makes everything else worse, and then there's the

     09:42AM 24   social problems.  You can't go home unless somebody can take

     09:42AM 25   care of you at home or you can get a nurse to take care of
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     09:42AM  1   you.  It stinks.  So, you can't go to the mall very well

     09:42AM  2   because you smell and everybody looks at you.  A lot of these

     09:42AM  3   people sort of become recluses in their house or in the

     09:42AM  4   hospital.

     09:42AM  5   Q.  Now, I'm going to show you some wounds.  I'm going to warn

     09:42AM  6   the jurors that these are not pretty pictures.  I'm going show

     09:42AM  7   you some wounds and I want you to talk to us about these

     09:42AM  8   various wounds.  Trevor, it's Plaintiff's Exhibit 80.  First

     09:42AM  9   go to page 1.  I want you to tell us what types of wounds

     09:42AM 10   these are, what the problems are.

     09:43AM 11   A.  This is a burn.  This is a very, very bad burn.  This was

     09:43AM 12   in a girl who was in a fire in her apartment.  She was a -- in

     09:43AM 13   music school and --

     09:43AM 14   Q.  She was in music school?

     09:43AM 15   A.  In music school.  She lost both her legs and she lost her

     09:43AM 16   arm, one arm, and this was her other arm and what you can see

     09:43AM 17   here is she's got a tremendous burn and she has lost a lot of

     09:43AM 18   the tissue in her forearm and there's actually -- you can

     09:43AM 19   hardly see it, but there's a piece of metal there they used as

     09:43AM 20   a retractor and you could put it right through her arm, so it

     09:43AM 21   went all the way through.  It's an awful wound and it's in a

     09:43AM 22   very, very sick young lady.

     09:43AM 23   Q.  What is the risk to this young lady or someone who has a

     09:43AM 24   severe -- severe burn?

     09:43AM 25   A.  Well, her burn was so big that she was really unto death.
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     09:43AM  1   She was having trouble making urine.  She was having trouble

     09:44AM  2   with blood pressure.  She was very conscious.  And her aim was

     09:44AM  3   to save this one arm, do whatever you can do to save this arm.

     09:44AM  4   Q.  And were you able to save it?

     09:44AM  5   A.  Yes, we were.  This was one of the first burns that we

     09:44AM  6   used the VAC device on and there's -- Do I control this or do

     09:44AM  7   you?

     09:44AM  8   Q.  What?

     09:44AM  9   A.  Do I control the slides or do you?

     09:44AM 10            MR. MACON:  He is finished.  He is telling you --

     09:44AM 11   A.  This is the VAC being put around the fingers and the hand

     09:44AM 12   and that big thing that goes in her arm, that's a VAC sponge

     09:44AM 13   that's being put actually right through her arm.

     09:44AM 14   Q.  Okay.  Now, I'm not -- I'm not understanding.  Okay.  This

     09:44AM 15   is her arm.  We can see her arm.  What's the dark blue?

     09:44AM 16   A.  The dark blue is the sheet on the bottom of the operating

     09:44AM 17   table.

     09:44AM 18   Q.  Oh, okay.  That's the black up there on the top?

     09:44AM 19   A.  The black thing.  The black are pieces of foam that we use

     09:44AM 20   from the VAC and the object is to try to fill up that wound

     09:45AM 21   with the sponge so that we can treat it and what we are trying

     09:45AM 22   to do is to get this wound to close because we have nerves and

     09:45AM 23   tendons and artery and bone in here.  If that gets infected,

     09:45AM 24   then you are in big trouble.

     09:45AM 25   Q.  Based upon your years of experience, prior to the VAC,
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     09:45AM  1   what would this young lady's chances be of saving that arm?

     09:45AM  2   A.  Zero.

     09:45AM  3   Q.  And --

     09:45AM  4   A.  I can say it's zero.

     09:45AM  5   Q.  Zero?

     09:45AM  6   A.  Zero.

     09:45AM  7   Q.  And what was it about the VAC that allowed her to save the

     09:45AM  8   arm?

     09:45AM  9   A.  The VAC did some things that we had started to learn about

     09:45AM 10   in animals and what it did is it took out a tremendous amount

     09:45AM 11   of fluid because a burn gets very tense like this arm's like

     09:45AM 12   rock hard.  So, it took out a lot of the fluid in this arm and

     09:45AM 13   it allowed the tissue to move together.  It also made tissue

     09:46AM 14   by a process of applying a negative force.  This is done by

     09:46AM 15   what you will hear about alternating, intermittent application

     09:46AM 16   of negative force.  It made cells in the bottom of the wound

     09:46AM 17   grow so that this hole in the arm built up.

     09:46AM 18            MR. MACON:  Now, Trevor, would you go to the next

     09:46AM 19   one.  Dr. Argenta if you want to comment or you want to tell

     09:46AM 20   him to go to each of them relating to this thing and if you

     09:46AM 21   want to comment --

     09:46AM 22   A.  This is along the course.  You can see the wound is a lot

     09:46AM 23   smaller and cleaner and you can see especially the hand you

     09:46AM 24   have a lot less swelling.  It's not a hand that just sits

     09:46AM 25   there like this.  It's a hand that's starting to come
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     09:46AM  1   together.

     09:46AM  2   Q.  Go to the next one.

     09:46AM  3   A.  And this is the VAC over the whole arm.  Millions of --

     09:46AM  4   probably twenty something sponges we put all over this woman's

     09:46AM  5   arm and in her arm.

     09:46AM  6   Q.  The next one.

     09:46AM  7   A.  And that's after the negative pressure has been applied.

     09:46AM  8   And you can see this is early in our development of the VAC

     09:47AM  9   because the sponge that you see used on her was a sponge that

     09:47AM 10   we took from the laboratory.  You can see all the little holes

     09:47AM 11   and -- and this was a test tube wrap.  It was a foam rubber

     09:47AM 12   thing that we put little test tubes in because at that time

     09:47AM 13   Mike was in the process of growing human skin and these are

     09:47AM 14   sponges that we found worked very, very well.  We sterilized

     09:47AM 15   them and then we used them.

     09:47AM 16   Q.  The next one.

     09:47AM 17   A.  The next one.  That's as we moved along.  As you can see,

     09:47AM 18   we have a build-up of tissue from the bottom and you can see

     09:47AM 19   the defect is getting smaller.  You can barely see her bone

     09:47AM 20   now in the middle of her arm there.  But you can see you can

     09:47AM 21   no longer see her bone up here.  So, that kind of closed in.

     09:47AM 22   The next one.

     09:47AM 23   Q.  Next.

     09:47AM 24   A.  And that's just a close-up view showing the big hole that

     09:48AM 25   had gone through her arm after the VAC treatment had filled
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     09:48AM  1   up.  So, we had living human tissue around the bone and around

     09:48AM  2   the nerve so that that didn't dry out and die.

     09:48AM  3            The next one.  And that's her toward the end.  You

     09:48AM  4   can see she's lost a lot of muscle, but the arm is together,

     09:48AM  5   the skin is closed.  We were able to put a skin graft on some

     09:48AM  6   of it.  Some of it closed dramatically and you can see her

     09:48AM  7   hand is a lot smaller, a lot more normal shape.

     09:48AM  8            Next.  That's the other side.  You can see we closed

     09:48AM  9   the other side as well and we saved her arm.

     09:48AM 10   Q.  Let's go to -- Let's go to page 10, Trevor.  And explain

     09:48AM 11   what this is.

     09:48AM 12   A.  This is a baby.  He was just less than a week old and he

     09:48AM 13   had an infection.  When a baby gets an infection, it can

     09:49AM 14   spread in the blood and when it does that, it can settle

     09:49AM 15   anywhere in your body and then you can lose tissue.  What

     09:49AM 16   happened to this baby is this infection went to his legs and

     09:49AM 17   you can see the big pieces of his skin and his tissue fell

     09:49AM 18   off.

     09:49AM 19            Next.  That's his other leg.  We had put the VAC on

     09:49AM 20   this child, I guess as one of the pictures would show you,

     09:49AM 21   trying to do two things, number one, trying to pull the skin

     09:49AM 22   together and trying to fill in the holes so the infection did

     09:49AM 23   not go down into the muscle.

     09:49AM 24            The next one.  That's not a very good picture of

     09:49AM 25   putting the VAC on.  And that's a picture of the VAC in place.
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     09:49AM  1   And you can see --

     09:49AM  2   Q.  Would you explain the whiteness?

     09:49AM  3   A.  The white is a drain that we actually used on this child

     09:49AM  4   because we were at this time trying to decide what kind of

     09:50AM  5   drain was better, whether we should have a drain with one hole

     09:50AM  6   or a drain with a lot of holes and this is a Jackson Pratt

     09:50AM  7   drain which is the kind of drain you'll actually see in the

     09:50AM  8   Chariker device.  Next.

     09:50AM  9   Q.  Was this -- was this similar to the Chariker device?

     09:50AM 10   A.  No.

     09:50AM 11   Q.  Go ahead.

     09:50AM 12   A.  And this, as you see, is what we call a granulating wound.

     09:50AM 13   It's starting to fill in with tissue.

     09:50AM 14   Q.  Explain what granulation means.

     09:50AM 15   A.  Granulation is how your body heals.  Any of you that have

     09:50AM 16   fallen down and scraped your knee and it gets that red stuff

     09:50AM 17   on there, that's your body making cells to heal and that's

     09:50AM 18   called granulation tissue.  It comes from your blood and it

     09:50AM 19   comes from the tissue that's left.  If you scrape it all the

     09:50AM 20   way down to bone, that's a lot harder to form granulation

     09:50AM 21   tissue.  So, this is granulation tissue forming over and you

     09:51AM 22   can see the edges of the wound that are trying to stick out

     09:51AM 23   and we had actually cut away some of that dead tissue.

     09:51AM 24   Q.  Next.

     09:51AM 25   A.  Next.  And you can see that's the other leg and you can
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     09:51AM  1   see that's getting smaller as well.  Next.  And that's

     09:51AM  2   continuing to treat him.

     09:51AM  3            Next.  And that's after we applied a skin graft.

     09:51AM  4   Once we got to a stage where we thought we could shorten his

     09:51AM  5   course, we put a skin graft on the wound and that took and

     09:51AM  6   then this kid went on and did very, very well.  I re-operated

     09:51AM  7   on him about a month ago.  Now he's I guess about eight or

     09:51AM  8   nine and I re operated to take out some of the skin grafts,

     09:51AM  9   some of the big scars in his leg and trying to pull the normal

     09:51AM 10   tissue -- we actually put the balloons under his normal tissue

     09:51AM 11   that we talked about, and blew up his normal tissue and kind

     09:51AM 12   of pulling this area out.

     09:52AM 13   Q.  What would have happened to that baby before the VAC?

     09:52AM 14   A.  He probably would have died.

     09:52AM 15   Q.  Let's look at -- Let's look at two others right now and

     09:52AM 16   we'll come back and talk about -- let's -- Trevor, let's go to

     09:52AM 17   37.  Page 37.  Explain.

     09:52AM 18   A.  This is a boy who had -- was driving a motorcycle and he

     09:52AM 19   basically ripped off the bottom of his foot, and this is a

     09:52AM 20   real bad thing because if you think of the blood supply coming

     09:52AM 21   to that piece that's ripped off, it has to come from your

     09:52AM 22   heart, go all the way to your toes, which is the worst blood

     09:52AM 23   supply in your body and then it has to come around to come

     09:52AM 24   into that flap.  So, the odds of that tissue living are very,

     09:52AM 25   very low, and usually you just cut that off and then go from
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     09:52AM  1   there to do different kinds of reconstruction things.  One of

     09:52AM  2   the things that we had found out with the VAC in the animal

     09:52AM  3   models was that we could increase the flow of blood and so we

     09:53AM  4   decided rather than cutting this kid's foot off that we would

     09:53AM  5   just put that flap back down and put a VAC on it and try to

     09:53AM  6   get blood to flow into that.

     09:53AM  7   Q.  The next one, Trevor.

     09:53AM  8   A.  And that's after the flap.  You can see all survived.  He

     09:53AM  9   had one little area around his ankle that we ended up putting

     09:53AM 10   a skin graft on, but he grew enough tissue over the bones and

     09:53AM 11   the tendons that we were able to put a skin graft on him and

     09:53AM 12   this guy now is probably about nine or ten years old, he has

     09:53AM 13   never had any further surgery, walks and plays baseball and

     09:53AM 14   jumps around.

     09:53AM 15   Q.  Do you know if he still rides a motorcycle?

     09:53AM 16   A.  I don't know.  I hope he doesn't.

     09:53AM 17   Q.  What would have happened to this boy if he hadn't had the

     09:53AM 18   VAC?

     09:53AM 19   A.  I would say there would be about an 80% chance that you

     09:53AM 20   would amputate his leg, at least his foot.

     09:53AM 21   Q.  Let's go to one others.  And what is that?  296?

     09:54AM 22   Plaintiff's 296.  This is a picture that the jury has seen

     09:54AM 23   before.  Let's talk about it.  This is also a patient of

     09:54AM 24   yours, is that right?

     09:54AM 25   A.  Yeah.  This is a little boy whose father was cleaning a
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     09:54AM  1   shotgun and this kid was sitting at the table and blew his

     09:54AM  2   elbow off and you can see the white stuff you see in the

     09:54AM  3   middle there is his joint, his elbow joint.  You can see that

     09:54AM  4   white snakey thing is nerve and you can see that sort of

     09:54AM  5   purplish stuff there is muscle that's been torn apart.

     09:54AM  6   Q.  And what did you -- what did you do?

     09:54AM  7   A.  Well, on this case I worked with Dr. Webb who is an

     09:54AM  8   orthopedic surgeon in our hospital and he put the bones back

     09:54AM  9   together with plates and screws, and then we had this bone

     09:54AM 10   sitting there and we tried to move the muscle back to where it

     09:54AM 11   was but we couldn't move it, so we debated whether we should

     09:54AM 12   amputate this arm and we decided that we would give him three

     09:55AM 13   or four days with the VAC to see if we could get any of his

     09:55AM 14   tissue to revitalize.  So, we put the VAC on this and brought

     09:55AM 15   him back to the operating room every day for about six days in

     09:55AM 16   a row to see how he did.

     09:55AM 17   Q.  And let's go to the next one, Trevor.  What's this?

     09:55AM 18   A.  That's just another view --

     09:55AM 19   Q.  Okay.

     09:55AM 20   A.  -- of the arm on the table.

     09:55AM 21   Q.  All right.  Next.

     09:55AM 22   A.  The same thing.  You can see how much soft tissue he's

     09:55AM 23   lost.

     09:55AM 24   Q.  And when you say soft tissue, what do you mean?

     09:55AM 25   A.  Muscle, skin and fatty tissue.
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     09:55AM  1   Q.  Okay.

     09:55AM  2   A.  And this tinker toy here is what's called an external

     09:55AM  3   fixture.  It's a device that puts pins through the bone so

     09:55AM  4   that you can hold them in a certain position because we --

     09:55AM  5   this kid had a bunch of fractures and he had a joint.  You've

     09:55AM  6   got to keep this joint from fusing.  If you let these pieces

     09:56AM  7   get too close together, it will fuse and you can't move your

     09:56AM  8   arm and then you have a worthless arm.  So, all of this tinker

     09:56AM  9   toy is for holding the arm still while the bone heals and you

     09:56AM 10   can see two of the white structures here that go across and

     09:56AM 11   the tissue are nerves which by some miracle survived and the

     09:56AM 12   top white thing is bone that's sticking out.

     09:56AM 13   Q.  The next one.

     09:56AM 14   A.  And this is the VAC going in around the tinker toy.  Next.

     09:56AM 15   And that's him about a month later after he healed this --

     09:56AM 16   actually, about two months later.  We were are able to put a

     09:56AM 17   skin graft on him.  We were able the save his joint and

     09:56AM 18   unbelievably he can move his arm and he can feel and this kid

     09:56AM 19   plays baseball and does incredibly well.

     09:56AM 20   Q.  And what would have happened to him if he hadn't had the

     09:57AM 21   VAC?

     09:57AM 22   A.  He probably would have lost his arm.  I would say 75%

     09:57AM 23   chance he would lose his arm.

     09:57AM 24   Q.  Let's talk about how a wound heals.  Would you explain

     09:57AM 25   that to the jury?  You have one of these -- these wounds?

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                 Argenta - Direct

 00449

     09:57AM  1   A.  If you have a little wound, you can sew it together and

     09:57AM  2   people have been sewing wounds together since the cavemen.  If

     09:57AM  3   your tissue -- if you get it early and your tissue is still

     09:57AM  4   soft and you have enough tissue can suture it or staple it or

     09:57AM  5   if you don't need that, you can just put a Band-Aid over it.

     09:57AM  6   If you've got a big hole where you're missing a lot of tissue

     09:57AM  7   or the tissue is pulled apart, then that gets into more

     09:57AM  8   complicated surgery and that's what plastic surgery was really

     09:57AM  9   born in.  Plastic surgery was born in World War I and World

     09:57AM 10   War II where there were people that put their head up in the

     09:57AM 11   trench and they would have part of their head blown off or arm

     09:58AM 12   blown off.  And they didn't die but they grew and they had

     09:58AM 13   horrible problems and they needed to be reconstructed and

     09:58AM 14   before the civil war these people never lived because they

     09:58AM 15   would get infected and they had all these problems.  Starting

     09:58AM 16   in World War I and World War II, they started to live and

     09:58AM 17   there were some guys, some doctors, who were general surgeons

     09:58AM 18   who started plastic surgery of putting people's heads and

     09:58AM 19   faces back together and arms and legs back together.

     09:58AM 20   Q.  And so -- so what happens if -- I mean, physically, what

     09:58AM 21   happens with a wound?

     09:58AM 22   A.  Your body, if you're in reasonably good health, will try

     09:58AM 23   to make that granulation tissue.  If you can keep it clean

     09:58AM 24   enough and keep it from getting infected and if you're lucky,

     09:58AM 25   that tissue will grow together and you can heal a wound.  If
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     09:58AM  1   the wound is too big and you get any complications, if you

     09:58AM  2   have nutrition problems, you get infection, if you've got

     09:58AM  3   diabetes or high blood pressure or other diseases, then you

     09:59AM  4   have a harder time.  If you are a smoker, you have an awful

     09:59AM  5   time.  Smoking makes your vessels constrict and smokers are

     09:59AM  6   notorious for doing bad, people have bad lungs, don't get

     09:59AM  7   enough oxygen in and then they have a terrible, terrible time

     09:59AM  8   healing, so these people either you let them go for a long

     09:59AM  9   time just on dressing changes or sometimes you can do a skin

     09:59AM 10   graft or sometimes you can do what's called a flap.  Plastic

     09:59AM 11   surgery is the surgeons that do the flaps.  You can move

     09:59AM 12   tissue around on your body from one area to another.

     09:59AM 13   Q.  Well, wasn't there a solution for all these chronic

     09:59AM 14   wounds, just do a flap or sew them together or something?

     09:59AM 15   A.  No, because most of these chronic wounds were in people

     09:59AM 16   that were really sick and had a lot of awful disease.  Most of

     09:59AM 17   the -- of your paraplegic wounds are on your back side or

     09:59AM 18   buttocks.  A lot of these people couldn't feel them and they

     09:59AM 19   didn't know they were there until they were huge and then if

     10:00AM 20   you are laying in bed or sitting, you've got to sit or lie on

     10:00AM 21   it and unless you're willing to lie on your stomach all day,

     10:00AM 22   your chances of healing that are next to zero.  It just gets

     10:00AM 23   worse and worse and worse.

     10:00AM 24   Q.  Why do paraplegics get -- are more likely to get sores and

     10:00AM 25   wounds?
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     10:00AM  1   A.  Because you can't feel.  Paraplegia means you have an

     10:00AM  2   injury to your spine somewhere so everything on the down side

     10:00AM  3   of that injury can be affected.  You can't feel.  And when you

     10:00AM  4   can't feel and you lie on something like if you sit in a chair

     10:00AM  5   too long like some of you are going to do this week I guess,

     10:00AM  6   you feel sort of a numbness in your buttocks and then you kind

     10:00AM  7   of wiggle around.  That's why we roll around at night because

     10:00AM  8   you don't stay in one position, you roll around at night as

     10:00AM  9   you feel discomfort.  They don't feel discomfort.  Your

     10:00AM 10   diabetics have the same problem.  They don't feel, so they

     10:00AM 11   don't feel discomfort so they just lay in one position.  As

     10:01AM 12   they lay there, the blood supply gets cut off and then it gets

     10:01AM 13   more and more complicated and infected and these people have

     10:01AM 14   trouble controlling their bowels, they can't control their

     10:01AM 15   bladder, so you are always getting this wound dirty.  It's a

     10:01AM 16   horrible situation to be in.

     10:01AM 17   Q.  Let's talk about when you came to North Carolina were

     10:01AM 18   there -- was there a situation that caused you to become more

     10:01AM 19   focused on the problems of chronic wounds?

     10:01AM 20   A.  Yes.  Yes.  Definitely.  When I came to North Carolina,

     10:01AM 21   there were two real dramatic differences.  One were the

     10:01AM 22   patients and one was the method of treatment of patients.  The

     10:01AM 23   patients that we had -- we're in an area where we catch the

     10:01AM 24   area of the bottom half of Appalachia and so we have a lot of

     10:01AM 25   people who come from the mountains who don't have insurance,
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     10:01AM  1   they have poor education.  One of our biggest problems is

     10:02AM  2   smoking because it's -- tobacco companies were there for many,

     10:02AM  3   many years and if you worked for a tobacco company you got all

     10:02AM  4   the cigarettes you want free so there are people that smoke

     10:02AM  5   but they don't smoke like you guys smoke, they smoke five,

     10:02AM  6   six-packs a day since they were in third grade and it was not

     10:02AM  7   unusual to go up to Appalachia you'll see a little kid sitting

     10:02AM  8   on the street with yellow fingers from smoking.  So, this

     10:02AM  9   really destroys your blood vessels, destroys your lungs, and

     10:02AM 10   there was a lot of people that would come to the hospital.

     10:02AM 11   The education levels were different.  The concept that a lot

     10:02AM 12   of these people had was you came to the hospital to die.  You

     10:02AM 13   didn't go -- it wasn't like Michigan where you turned yourself

     10:02AM 14   in to, you know, feel better.  You came to the hospital and

     10:02AM 15   you were there to die and there were a lot of problems with --

     10:02AM 16   the husband or the wife would come, the spouse would come as

     10:03AM 17   well, and many times the children would come as well and so

     10:03AM 18   you'd see whole families sitting there and they would just sit

     10:03AM 19   there and stare out the windows for days and hours and not

     10:03AM 20   talk very much and you knew they didn't want to be there.  It

     10:03AM 21   was a horrible, horrible thing to see.  And there was just

     10:03AM 22   this lack of hope.  People just didn't know what was going to

     10:03AM 23   happen.  These people never complained.  The amazing thing is

     10:03AM 24   I never heard these people complain.  How is everything?

     10:03AM 25   Everything is wonderful.  Everything is fine.  They didn't ask
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     10:03AM  1   you, you know, about my television doesn't work or my food is

     10:03AM  2   lousy.  They are very patient people.  The other big problem

     10:03AM  3   we had was that -- where I came from in Ann Arbor, we had a

     10:03AM  4   very sophisticated health care system so I would operate on

     10:03AM  5   somebody and if he even wasn't a hundred percent, I could let

     10:04AM  6   that patient go home to his family and I had nurses that would

     10:04AM  7   go visit this person every day or every other day and make

     10:04AM  8   sure he kept doing well.  The problem in North Carolina is,

     10:04AM  9   number one, the patients came from everywhere and they didn't

     10:04AM 10   come from a subdivision up the block.  Some of the people

     10:04AM 11   lived on the top of a mountain three states away and there

     10:04AM 12   wasn't the nursing care to take care of these people.  You

     10:04AM 13   couldn't send the nurse to their house every day or every

     10:04AM 14   other day to see how they were doing, so these people were

     10:04AM 15   stuck.  They were stuck in the hospital until you can get them

     10:04AM 16   to some degree of healing or get them healed completely where

     10:04AM 17   their family could take care of them or whether they could get

     10:04AM 18   around to get to another doctor up in the mountains.  So, it

     10:04AM 19   was a very, very, very sad state of affairs.  It was people

     10:04AM 20   that were in bad shape, had a lot of medical problems, had not

     10:05AM 21   a whole lot of understanding of what medicine was about, were

     10:05AM 22   really there to die, and then there wasn't a system to give

     10:05AM 23   them a lot of hope to get them out.

     10:05AM 24            THE COURT:  Is this a good place for break?

     10:05AM 25            MR. MACON:  It would be perfect.  Yes, Your Honor.
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     10:05AM  1   Thank you.

     10:05AM  2            THE COURT:  Let's take a fifteen minute break.  We

     10:05AM  3   have various clocks up here, but I think that would basically

     10:05AM  4   mean coming back at twenty after 10:00.  Twenty after 10:00.

     10:05AM  5   Let's all rise for the jury, if we could.  Mr. Ramirez, if you

     10:05AM  6   will lead the jury out.  Thank you so much.

     10:05AM  7       (Jury out.)

     10:06AM  8            THE COURT:  Thank you, Dr. Argenta.  You may step

     10:06AM  9   down.

     10:06AM 10            THE WITNESS:  Thank you.

     10:06AM 11            THE COURT:  And we will be in recess for fifteen

     10:06AM 12   minutes.

     10:06AM 13       (Recess.)

     10:28AM 14            THE COURT:  Thank you so much, ladies and gentlemen.

     10:28AM 15   Please be seated.  Okay.  Mr. Macon, your turn.

     10:28AM 16            MR. MACON:  Thank you, Your Honor.

     10:28AM 17   BY MR. MACON:

     10:28AM 18   Q.  Dr. Argenta, you had just told us about the problem of

     10:28AM 19   people with chronic wounds in the hospital in North Carolina.

     10:28AM 20   Did -- Well, did that lead you to some action, seeing the

     10:28AM 21   problem with the people who couldn't go home?  What did you do

     10:28AM 22   in response to that?

     10:28AM 23   A.  It was kind of obvious to everybody at the hospital that

     10:28AM 24   this was a big, big problem, something had to be done about

     10:28AM 25   it.  I was in the process of hiring people because I was
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     10:28AM  1   starting this new department and one of the people that I

     10:28AM  2   hired was Dr. Morykwas.  Dr. Morykwas had worked with me in

     10:28AM  3   Ann Arbor and his specialty is an engineer and his specialty

     10:28AM  4   is growing skin and we could take little pieces of skin from

     10:29AM  5   someone and grow them into half of that wall so we could use

     10:29AM  6   it for burns and different kind of reconstructive things.  So,

     10:29AM  7   my aim in hiring him was to get someone and try to get that

     10:29AM  8   kind of technology to treat these patients and Mike came down

     10:29AM  9   and we got a little laboratory for him and he started working

     10:29AM 10   in the lab and we started talking about this.  I was just

     10:29AM 11   getting my practice going because we had only been one doctor

     10:29AM 12   at this place before, one plastic surgeon, and so the first

     10:29AM 13   couple of months were kind of slow, and we walked around and

     10:29AM 14   we talked about finding a better way to treat these patients

     10:29AM 15   and our first concept was to grow their own skin and put it on

     10:29AM 16   these wounds so they could go out and get out of the hospital

     10:29AM 17   and get home.

     10:29AM 18   Q.  Okay.  Why -- Why did you not go forward with that idea

     10:30AM 19   after you examined it for a while?

     10:30AM 20   A.  Well, one of the problems is it was very, very hard to do

     10:30AM 21   and we didn't have a lot of the right laboratories for it and

     10:30AM 22   then right about then the government, the FDA got into a lot

     10:30AM 23   of legal requirements for growing human tissue, so there was a

     10:30AM 24   lot of turmoil in Washington and you didn't know if you could

     10:30AM 25   do it or not do it.  So then we started looking at different
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     10:30AM  1   ways, the concept of maybe we put a spring into this --

     10:30AM  2   Q.  I'm sorry.  Spring?  That didn't make any sense to me.

     10:30AM  3   A.  The idea was that if you had a wound and you put like a

     10:30AM  4   fish hook on each side --

     10:30AM  5   Q.  A great big wound?

     10:30AM  6   A.  A great big wound.  And you put a fish hook here and a

     10:30AM  7   fish hook here and you put a spring in the middle that would

     10:30AM  8   sort of pull this together, and that tore out because the fish

     10:30AM  9   hook would tear out of this tissue and then we talked about

     10:30AM 10   things that would -- rings that would gradually come together

     10:30AM 11   and pull this tissue together and that we couldn't do because

     10:30AM 12   they kept tearing off and as -- we never really came up with a

     10:31AM 13   good model for that.  And then one day I talked to Mike about

     10:31AM 14   maybe using some suction on the bottom of the wound to try to

     10:31AM 15   make the bottom of the wound sort of bounce up.

     10:31AM 16   Q.  Was your concept at that time to create new cells or to

     10:31AM 17   literally take the bottom and bring it to the top?

     10:31AM 18   A.  No, it was just -- just mechanical.  The concept was

     10:31AM 19   pulling and to pull slowly so you didn't tear a lot of tissue

     10:31AM 20   and the concept was just mechanical.

     10:31AM 21   Q.  And just so we understand, what was the division of labor

     10:31AM 22   on these ideas between you and Mike Morykwas?

     10:31AM 23   A.  Mike is a Ph.D.   He's not a medical doctor.  So, he could

     10:31AM 24   come with me to see patients but he can't operate on people

     10:31AM 25   and do things like that on people.  I could operate and do
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     10:31AM  1   anything I wanted with a patient and I have residents, people

     10:31AM  2   who are training with me, they could assist me to do various

     10:32AM  3   things that we wanted.  But people in the laboratory could

     10:32AM  4   come with me to change a device or to do something but they

     10:32AM  5   can't go operate on somebody or do surgery or give medical

     10:32AM  6   advice to them.

     10:32AM  7   Q.  Was it so important for you to have somebody like Mike

     10:32AM  8   come there that you paid for part of his salary?

     10:32AM  9   A.  Yeah.  When you -- when I first tried to hire Mike there

     10:32AM 10   was not a lot of PhDs at the university that worked with the

     10:32AM 11   surgery department and they said why do you want this guy, and

     10:32AM 12   I was able to hire him but the university had all these

     10:32AM 13   structures as to how much you could pay this guy and how much

     10:32AM 14   you can pay that guy and Mike had been offered a different job

     10:32AM 15   in California and had wore -- I paid him I think $3500 --

     10:32AM 16   $35,000 the first year and California offered him a lot more,

     10:32AM 17   so I basically gave Mike $10,000 a year out of my salary so

     10:33AM 18   his salary was like what he did in California because I

     10:33AM 19   thought he was a real valuable person and I wanted somebody

     10:33AM 20   that could do this and --

     10:33AM 21   Q.  Was there a lot --

     10:33AM 22   A.  And there wasn't a lot of people that could.

     10:33AM 23   Q.  Was the lab that you were using these new ideas, was that

     10:33AM 24   fully funded or did you have to pay for part of the equipment

     10:33AM 25   and supplies?
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     10:33AM  1   A.  The way the lab works is -- when I -- I made a policy of

     10:33AM  2   the people that I hired that we put 5% -- we would collect

     10:33AM  3   money from the surgery we did, then we would pay for our

     10:33AM  4   nurses and for our tools and supplies and everything else.

     10:33AM  5   Then of the money that was left, the university would take a

     10:33AM  6   certain percent, they would take a certain percent for

     10:33AM  7   building, they would take a certain percent for all of

     10:33AM  8   surgery, of the pooled money, and then I took another 5% to go

     10:33AM  9   into what I called research and development to get this lab

     10:33AM 10   going.  So, we were pretty heavily taxed, more taxed than the

     10:34AM 11   other departments were, but I thought it was worthwhile

     10:34AM 12   because I thought as a university you should be doing things

     10:34AM 13   in research and I always liked doing research, so we were

     10:34AM 14   willing to pay for it and fortunately the people I hired as

     10:34AM 15   surgeons were also willing to pay for it.

     10:34AM 16   Q.  So, the people on your staff each paid 5% that would have

     10:34AM 17   gone to them, another 5% went into get the equipment and fund

     10:34AM 18   the lab?

     10:34AM 19   A.  To build the laboratory, hire technicians, hire -- get

     10:34AM 20   supplies -- supplies, computers, all that kind of stuff.

     10:34AM 21   Q.  Now, you talked about these discussions about how to deal

     10:34AM 22   with chronic wounds.  Was this over one day or was this over a

     10:34AM 23   long period of time?

     10:34AM 24   A.  No.  This was over months and months.  It went on for a

     10:34AM 25   long time.  I was getting busier and busier so I was spending
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     10:34AM  1   more time in the operating room and I would usually see Mike

     10:34AM  2   about 5:00 or 6:00 o'clock when I was finished with rounds and

     10:35AM  3   finished in the operating room and we would talk or else I

     10:35AM  4   would see Mike in the morning.  I usually started at 6:00 in

     10:35AM  5   the morning and sometime after the first case Mike would come

     10:35AM  6   down by the operating room and talk.  That was one of the

     10:35AM  7   reasons I hired Mike is because he liked to work.  He was a

     10:35AM  8   go-getter.  He was enthusiastic.  I didn't have to call him up

     10:35AM  9   and tell him to come to work.  There were very few days when I

     10:35AM 10   came out at 5:00 or 6:00 o'clock that he wasn't there to talk

     10:35AM 11   about stuff, so I liked that and that's why I was willing to

     10:35AM 12   pay for him.

     10:35AM 13   Q.  And all these different ideas with the springs, the fish

     10:35AM 14   hooks, the rings, the human skin, all these different things,

     10:35AM 15   would Mike work on them during the days trying to -- trying to

     10:35AM 16   see if they worked, if they made sense?

     10:35AM 17   A.  Mike would think about them and look at them more as an

     10:35AM 18   engineer and then he would come up with ideas.  I would say,

     10:35AM 19   Well, you can't do that on the person because everything will

     10:35AM 20   fall apart and it will hurt the person, so there was a lot of

     10:35AM 21   give and take and then he would come up with various little

     10:35AM 22   things that he had made and we never really got to a good

     10:36AM 23   answer on that.

     10:36AM 24   Q.  And did there come a time when you had a patient -- a

     10:36AM 25   patient of yours, who was -- died?
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     10:36AM  1   A.  Yeah.  There was a guy that was -- in his late 40s and he

     10:36AM  2   was a paraplegic and had been shot in the spine -- some place

     10:36AM  3   as a young man, and he had a pressure sores everywhere.  His

     10:36AM  4   family took care of him for a while and he was in a nursing

     10:36AM  5   home, it was not a very good nursing home.  He was covered

     10:36AM  6   with pressure sores.  He had infections in his bladder.  He

     10:36AM  7   was a real mess.  So, he came to the hospital and we did a

     10:36AM  8   couple of small operations on him and it was obvious that he

     10:36AM  9   needed a really big operation and I told him what I was going

     10:36AM 10   to do, I was going to cut off his leg, take the bone out of

     10:36AM 11   his leg and take all the skin and the muscle from his leg and

     10:36AM 12   make a big flap and turn that around to cover his whole back

     10:37AM 13   side which was all full of all these holes.

     10:37AM 14   Q.  Were his legs useless to him?

     10:37AM 15   A.  He couldn't walk.  He was a paraplegic so his legs sort of

     10:37AM 16   dragged behind him in his wheelchair.

     10:37AM 17   Q.  Did he agree to this?

     10:37AM 18   A.  He agreed to it mainly out of desperation because he had

     10:37AM 19   been in the hospital for months and months.  He didn't want to

     10:37AM 20   be in the hospital like nobody wants to be in the hospital and

     10:37AM 21   there just wasn't a whole lot of choice.  This was kind of a

     10:37AM 22   last ditch thing.

     10:37AM 23   Q.  Were you confident this would work or was this sort of

     10:37AM 24   experimental?

     10:37AM 25   A.  No, that operation has been defined before.
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     10:37AM  1   Q.  Okay.

     10:37AM  2   A.  It's been done before.  I've done that operation before,

     10:37AM  3   but it's pretty much up against the wall.  It's not something

     10:37AM  4   you like to do.  It's a huge operation.  There's real big

     10:37AM  5   blood loss.  There's a high complication rate.

     10:37AM  6   Q.  And so you did this massive operation where you took

     10:37AM  7   basically his leg and moved all that flesh to his back -- to

     10:38AM  8   his back side.  Is that correct?

     10:38AM  9   A.  Yes.

     10:38AM 10   Q.  And how did it work?

     10:38AM 11   A.  It worked well for about a day and then it got infected

     10:38AM 12   and the whole thing came apart and it was puss and bleeding

     10:38AM 13   and he went into kidney failure and he got pneumonia and he

     10:38AM 14   was having trouble with his heart, so he was on the respirator

     10:38AM 15   and we were giving him these drugs that you give to make your

     10:38AM 16   heart beat faster and we tried to bring this tissue together

     10:38AM 17   and you just couldn't and he was losing protein and everything

     10:38AM 18   else out of this wound, so we were really kind of in bad

     10:38AM 19   shape.

     10:38AM 20   Q.  Was this man ready to die?

     10:38AM 21   A.  This man was going to die, yes.

     10:38AM 22   Q.  And had people, other doctors, other professionals you

     10:38AM 23   were dealing with, had they determined that you shouldn't do

     10:38AM 24   anything more for this man?

     10:38AM 25   A.  Yeah.  We have conference with this -- faculty and the
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     10:39AM  1   residents and we discuss patients mainly to get ideas and

     10:39AM  2   everybody was sort of at the end of their road as to what we

     10:39AM  3   could do with this person.  There wasn't a whole lot more we

     10:39AM  4   could do.

     10:39AM  5   Q.  And that -- that evening, did -- after you went to sleep,

     10:39AM  6   tell us what happened.  Was this on your mind?

     10:39AM  7   A.  I was there until 8:00 o'clock and he was the last patient

     10:39AM  8   I saw.  It's kind of frustrating and I went home and I ate

     10:39AM  9   and -- I can't remember what else I did.  I remember I went to

     10:39AM 10   bed, and then sometime in the middle of the night, about 2:00,

     10:39AM 11   3:00 o'clock, someplace in there, I woke up and I had this

     10:39AM 12   idea and I don't know why, but I just had this idea and I

     10:39AM 13   turned on the light and I wrote it in a book that was at the

     10:39AM 14   bed stand that I had been reading for the past couple of

     10:39AM 15   months.

     10:39AM 16   Q.  Is -- Let me ask you:  Is this the book?  And this is --

     10:40AM 17   Trevor, would you put up Plaintiff's Exhibit 635.

     10:40AM 18   A.  Yeah.  This is a The Gulag Archipelago.  This was a book

     10:40AM 19   about a guy in Siberia, Russia.  Super depressing book.  And I

     10:40AM 20   drew this drawing in the back --

     10:40AM 21   Q.  Hold it up for the jury to see.  I don't think -- they

     10:40AM 22   won't be able to see the detail, but at least -- if you

     10:40AM 23   turn -- turn it -- here, let me --

     10:40AM 24            MR. MACON:  Your Honor, may I approach?

     10:40AM 25            THE COURT:  Yes.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                 Argenta - Direct

 00463

     10:40AM  1   BY MR. MACON:

     10:40AM  2   Q.  Okay.  Let me have it.  Okay.  We -- we see there's a

     10:40AM  3   drawing, but would you explain to us what this drawing means?

     10:40AM  4   A.  Well, this is -- for reasons I can't explain, probably the

     10:40AM  5   first time in about twenty years I had used calculus.  I took

     10:40AM  6   calculus in college and I never used it again and what I did

     10:40AM  7   here was I drew -- The guy's name was Johnson, and I drew the

     10:40AM  8   wound, and the idea was to make an infinite number of sutures

     10:41AM  9   that would pull this wound together and I was going to try to

     10:41AM 10   grab every cell in this wound and pull it together.

     10:41AM 11   Q.  Now, when you say suture, you mean like a stitch?

     10:41AM 12   A.  A stitch.

     10:41AM 13   Q.  Okay.  You were going to try --

     10:41AM 14   A.  Of course, you can't do that physically.  So, I was -- I

     10:41AM 15   was trying to think of how to do that, and I came up with the

     10:41AM 16   idea of a vacuum and the idea here was to put something over

     10:41AM 17   the top and then to put some tape to hold this on and stick to

     10:41AM 18   it the skin and then to put a vacuum where it says F 1 at the

     10:41AM 19   very top there.

     10:41AM 20   Q.  Okay.  What's the word right above that?  Is that vacuum?

     10:41AM 21   A.  Yes.  Vacuum.  F 1.

     10:41AM 22   Q.  And would you explain what -- what that S and then the

     10:41AM 23   Greek letter?

     10:41AM 24   A.  The S is a mathematical sign of calculus.  It's an

     10:42AM 25   integral, which means "thus summation".  All of it put
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     10:42AM  1   together and it's not even used any more because now we have

     10:42AM  2   computers and we don't have to do all this, but this was sort

     10:42AM  3   of mental awful stuff that we had to do in college and it was

     10:42AM  4   the summation of all the forces on every cell up to infinity.

     10:42AM  5   So, it was an infinite number of stitches.  And the idea was

     10:42AM  6   that if we put suction in here, if we put a vacuum in here,

     10:42AM  7   that I could pull every cell in that wound to the middle.

     10:42AM  8   Q.  Now, had you ever had that thought before?

     10:42AM  9   A.  No, I had probably never thought calculus in probably

     10:42AM 10   fifteen years.

     10:42AM 11   Q.  And had you ever read about this --

     10:42AM 12   A.  No.

     10:42AM 13   Q.  -- this theory?

     10:42AM 14   A.  No.

     10:42AM 15   Q.  To your knowledge, had anybody else ever come up with

     10:42AM 16   this?

     10:42AM 17   A.  I don't think so.

     10:42AM 18   Q.  And you've been through all this prior art the defendants

     10:43AM 19   claim.  Any place.  Is there anything like this?

     10:43AM 20   A.  No, I had never seen anything like that and I don't know

     10:43AM 21   why I thought of it.

     10:43AM 22            MR. MACON:  Thank you, Mr. Alonzo.  May we have the

     10:43AM 23   lights?

     10:43AM 24   BY MR. MACON:

     10:43AM 25   Q.  And how long were you awake?
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     10:43AM  1   A.  Probably about five minutes.

     10:43AM  2   Q.  And was Ginger awake?

     10:43AM  3   A.  No.  She was sleeping but she woke up and she told me to

     10:43AM  4   turn off the lights and go to bed.

     10:43AM  5   Q.  Another great invention.  Did you wake the next morning

     10:43AM  6   and run down yelling eureka or what happened?

     10:43AM  7   A.  No, I kind of forget about it the next morning.  I woke up

     10:43AM  8   and I went -- I had a case at six and I went to the operating

     10:43AM  9   room and then probably about 2:00 or 3:00 o'clock, I sort of

     10:43AM 10   remembered this thing.  So, I had finished early that day so I

     10:43AM 11   called Mike and I said, you know, I had this idea of putting

     10:43AM 12   this suction cup on something and pulling all this together

     10:43AM 13   and Mike looked at it and he had -- and he said I can -- I can

     10:44AM 14   make this.

     10:44AM 15   Q.  And what would -- what would he have to make?

     10:44AM 16   A.  Well --

     10:44AM 17   Q.  What would he have the make?

     10:44AM 18   A.  Well, he would have to make something that went over the

     10:44AM 19   patient, something to stick it to the patient, stick the

     10:44AM 20   device to the patient, and then something that would apply a

     10:44AM 21   vacuum although we really didn't know how much vacuum to apply

     10:44AM 22   and he said he could do that and he went to his lab and worked

     10:44AM 23   in his lab over the next day --

     10:44AM 24   Q.  Hand-made something?

     10:44AM 25   A.  Yes.  Hand-made something, got all these things he had in
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     10:44AM  1   the lab which were just coming in, so there was little boxes

     10:44AM  2   and crates and put together this cup.

     10:44AM  3   Q.  What was it like -- look like?

     10:44AM  4   A.  Didn't look like much.  It was just a plastic cup with a

     10:44AM  5   little knob at the top to which we connected a hose and then

     10:44AM  6   we used tape and various things to glue this onto this

     10:44AM  7   patient.  The patient had a hole about that big and the cup

     10:44AM  8   was only about this big, so the first couple of cups didn't

     10:45AM  9   fit over the whole wound.

     10:45AM 10   Q.  Was this something that had been done before or was this

     10:45AM 11   totally experimental?

     10:45AM 12   A.  This was a totally experimental thing.  Before we could

     10:45AM 13   put this on this man, there's a committee at the hospital

     10:45AM 14   that's called the Experimental Use Committee and this is a

     10:45AM 15   committee usually of older guys and women that decides if you

     10:45AM 16   can do something experimental on a patient.  When you reach a

     10:45AM 17   point and you can't do anything anymore and the patient says

     10:45AM 18   just try something, and if you think you can try to make it

     10:45AM 19   better, you go to the Experimental Use Committee and this may

     10:45AM 20   do with drugs sometimes, you do with machines, you do with

     10:45AM 21   operations.  If there's an operation that's never been done.

     10:45AM 22   Like some of the first open heart operations had never been

     10:45AM 23   done, and the guy thought of how to do it, and so he would go

     10:45AM 24   to the -- to the human use committee and say can I do this,

     10:46AM 25   and then you have to get the patient's permission or the
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     10:46AM  1   family's permission and we have to tell them, this is an

     10:46AM  2   experimental operation, we don't know how it will work and

     10:46AM  3   what will happen, but if you have complications I agree to

     10:46AM  4   take care of you until we fix it.

     10:46AM  5   Q.  And did you go to the Experimental Use Committee and get

     10:46AM  6   their permission?

     10:46AM  7   A.  Yes, we did.

     10:46AM  8   Q.  And were they -- were they really enthusiastic about it or

     10:46AM  9   what was their reaction?

     10:46AM 10   A.  No.  They were not enthusiastic.  There was one man who

     10:46AM 11   was a very old general surgeon who was a guy that came from up

     10:46AM 12   in the mountains of Virginia, he was a real earthy type of

     10:46AM 13   surgeon and he thought this was a great idea and he really

     10:46AM 14   encouraged us to go forward with it.  The other people weren't

     10:46AM 15   quite sure, but there was just nothing else to do.

     10:46AM 16   Q.  Then did you talk to the man's family before you did this

     10:46AM 17   experiment?

     10:46AM 18   A.  He -- he didn't have a family.  He was by himself.  He had

     10:47AM 19   lived in a nursing home.  The whole time I treated him I never

     10:47AM 20   saw family, there was no family to call.  But he was -- he had

     10:47AM 21   a high school education, had had a lot of experience in life

     10:47AM 22   and he had a lot of street sense and he understood what was

     10:47AM 23   happening.

     10:47AM 24   Q.  And -- tell us what happened.

     10:47AM 25   A.  Well, we put this thing on and we sort of sat at the bed
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     10:47AM  1   to see what would happen and over the next couple of hours a

     10:47AM  2   tremendous amount of fluid came out of this, sort of clear

     10:47AM  3   fluid, and I didn't know what that was.  That really bothered

     10:47AM  4   me because I didn't know if I was going to put this guy into

     10:47AM  5   more renal failure or suck off enough fluid that his heart

     10:47AM  6   stopped, so we kept watching him and we took blood pressures

     10:47AM  7   and pulses every fifteen minutes and nothing changed.  The

     10:47AM  8   blood pressure stayed up and started making urine the next

     10:48AM  9   day, which was kind of a shock.  But the first day 1200 ccs

     10:48AM 10   of -- 1200 ccs of fluid came out of this man's leg.

     10:48AM 11   Q.  Was this just drainage or is this something different?

     10:48AM 12   A.  No, this is like it's fluid that's in your body, it's the

     10:48AM 13   fluid that is between your cells.  It's not blood and it's

     10:48AM 14   sort of clear fluid, and when you have trauma, you get

     10:48AM 15   swelling and this is what makes swelling.  It's all this fluid

     10:48AM 16   that sits around between your cells.  And so, all of this

     10:48AM 17   fluid was coming out and the tissue underneath of this was

     10:48AM 18   getting softer and over the next couple of days the tissue

     10:48AM 19   started moving in and we changed this every day because we

     10:48AM 20   didn't have any idea how often we should change this and we

     10:48AM 21   kept changing the pressures because we weren't sure how much

     10:48AM 22   vacuum we should apply to this man, and then we changed it

     10:49AM 23   depending on how we observed things progressing.

     10:49AM 24   Q.  And did at some point did he take a turn for the better or

     10:49AM 25   for the worse?
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     10:49AM  1   A.  After about five or six days, this guy was doing a whole

     10:49AM  2   lot better.  The wound was down.  I would say about 15 to 20

     10:49AM  3   percent in size.  His kidneys were making urine.  His blood

     10:49AM  4   pressure was doing a lot better.  He still had terrible

     10:49AM  5   pneumonia.  But he was getting better.  And it was kind of --

     10:49AM  6   as you looked at the wound, when you have a wound that's

     10:49AM  7   infected, you get a -- like a slime and pussy sort of thing

     10:49AM  8   and this wound was getting cleaner.  It was getting redder, it

     10:49AM  9   was getting softer, and it looked better.

     10:49AM 10   Q.  Did he -- did he ultimately improve some?

     10:49AM 11   A.  This man went on to heal the whole thing and I was amazed

     10:49AM 12   as was everybody on the service because he was not a young

     10:50AM 13   man, he was not a healthy man and he went on to heal and

     10:50AM 14   ultimately got out of the hospital and he lived for another

     10:50AM 15   six years after that.

     10:50AM 16   Q.  Were you surprised?

     10:50AM 17   A.  Yeah.  Frankly, I was very surprised, yes.

     10:50AM 18   Q.  And did you -- did you know exactly what happened at that

     10:50AM 19   point?

     10:50AM 20   A.  No.  We weren't -- we knew he got better but we really

     10:50AM 21   didn't know exactly how or why, so we started talking about

     10:50AM 22   experiments to do animal studies, pig studies to do -- to try

     10:50AM 23   to figure out how we had changed this.  We wanted to know if

     10:50AM 24   we had changed how fast the granulation tissue was forming

     10:50AM 25   because we felt we did.  We wanted to see if we had more blood
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     10:50AM  1   vessels because we thought we did.  We wanted to see what

     10:50AM  2   happened to the bacteria, because it didn't stick and it

     10:50AM  3   wasn't yucky looking any more, and we wanted to see how much

     10:50AM  4   vacuum we should really apply if we ever did this again.

     10:51AM  5   Q.  And at that point, did you know if you were ever going to

     10:51AM  6   do it again?

     10:51AM  7   A.  No.

     10:51AM  8   Q.  And did people at the hospital talk about this?

     10:51AM  9   A.  No.  It was pretty -- it was -- it was under IRBU, so when

     10:51AM 10   you do that, you can't publicize.  It has to be kept quiet --

     10:51AM 11   Q.  Because it's experimental?

     10:51AM 12   A.  It's experimental.  Yeah.  And the patient knows it's

     10:51AM 13   experimental, he's told it's experimental, and you can't

     10:51AM 14   charge them for it.  Okay?  You can charge for his

     10:51AM 15   hospitalization and his operation, but you can't charge for

     10:51AM 16   whatever you did with this device.  So, there was just a

     10:51AM 17   limited number of people that knew what we were doing and

     10:51AM 18   these people from the committee would send somebody around

     10:51AM 19   regularly to see what we were doing, so but you just couldn't

     10:51AM 20   do something and nobody ever checked up to see what was

     10:51AM 21   happening.  So, they were always there.  My residents saw the

     10:51AM 22   patient.  I saw the patient.  Mike saw the patient.  And this

     10:52AM 23   was really sort of on his back side and he had a sheet over

     10:52AM 24   him, so it was really kind of hard to see what was happening.

     10:52AM 25   Q.  And then did Mike begin doing experiments on animals and
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     10:52AM  1   developing different types of devices and cups?

     10:52AM  2   A.  Well, we started doing experiments on animals trying to

     10:52AM  3   figure out what we were doing and there was a limited number

     10:52AM  4   of animals we could have at any time.

     10:52AM  5   Q.  Are the rules that deal with -- are there rules that deal

     10:52AM  6   with the experiments with animals?

     10:52AM  7   A.  There are very rigid rules what you can do with an animal.

     10:52AM  8   It's not like you can just go and do whatever you think -- you

     10:52AM  9   wanted to.  You have to write this out and that goes to

     10:52AM 10   another committee that's totally independent and there's a

     10:52AM 11   veterinarian on there and there's anesthetists and all these

     10:52AM 12   other people decide what you're going to do is right, that is

     10:52AM 13   going to have some use, and if it's right to try this on an

     10:52AM 14   animal first.  And then they usually send you back a list of

     10:52AM 15   questions.  They have a whole list of questions they ask you

     10:53AM 16   and then they send you back the list of questions, how are you

     10:53AM 17   going to deal with pain, how are you going to deal with the

     10:53AM 18   end when the animal dies, how are you going to deal with all

     10:53AM 19   this kind of stuff and you've got to answer all this.  If you

     10:53AM 20   don't answer it right, then you don't get to do your

     10:53AM 21   experiment.

     10:53AM 22   Q.  So, you were able to work through procedures and did some

     10:53AM 23   experiments on pigs during that time?

     10:53AM 24   A.  Mike did that work.

     10:53AM 25   Q.  And then while you and Mike were talking about this, did
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     10:53AM  1   there come a time when there was a second human patient who

     10:53AM  2   you were able to use some form of this device on?

     10:53AM  3   A.  About six or eight weeks later there was another woman who

     10:53AM  4   was in the hospital, an older woman, in her 70s as I remember,

     10:53AM  5   and she had terrible, terrible diabetes and she had a big

     10:53AM  6   wound on her back side that had had a lot of operations and

     10:53AM  7   wouldn't heal and she was a very, very sweet, nice, old woman

     10:54AM  8   and she wanted to go home but there was nobody at home that

     10:54AM  9   could take care of her because she was big, you couldn't move

     10:54AM 10   her, had to change the dressings, she was diabetic.  The other

     10:54AM 11   thing she had, she had a big ulcer on her heel and that ulcer,

     10:54AM 12   her bone was sticking out, her heel bone was sticking out of

     10:54AM 13   her leg.  In a diabetic, that's a real bad thing.  That in 99%

     10:54AM 14   of the people means you've got to amputate and in a diabetic

     10:54AM 15   when you do that, you either amputate above the knee or below

     10:54AM 16   the knee depending what the blood vessels look like because of

     10:54AM 17   the diabetes.

     10:54AM 18   Q.  And why did you use this experimental device on her?

     10:54AM 19   A.  Because, again, there was nothing you could do.  My fear

     10:54AM 20   was that if I cut this lady's leg off and nobody could take

     10:54AM 21   care of her now that nobody at home -- she would never have a

     10:54AM 22   chance of getting home and it would be almost impossible to

     10:54AM 23   get her to a nursing home and she would spend the rest of her

     10:55AM 24   life in the hospital and the amputation of a 77 year old woman

     10:55AM 25   has about a 30% mortality.  The chance of living through that
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     10:55AM  1   operation, being put to sleep and cutting off a leg at that

     10:55AM  2   age, about 30% will die within the first couple of days.  It's

     10:55AM  3   not something you do lightly.  She had this big wound on her

     10:55AM  4   back side and she hated nurses coming in and rolling her over

     10:55AM  5   all the time and putting dressings on her because they would

     10:55AM  6   wake her up in the middle of the night and she just hated it.

     10:55AM  7   She was to the stage again where she didn't know if she wanted

     10:55AM  8   to live or die.

     10:55AM  9   Q.  Did you explain this device to her and how it was

     10:55AM 10   experimental and --

     10:55AM 11   A.  I told her that we had done this one time before on this

     10:55AM 12   man and that it was experimental and I didn't know if it would

     10:55AM 13   work for her or not and she said, You try anything because I

     10:55AM 14   don't want to die here.  And then she said, What about my

     10:56AM 15   foot?  And I didn't want to say anything about her foot

     10:56AM 16   because I didn't think I could do anything for her foot except

     10:56AM 17   cut her leg off and she talked to one of my residents, one of

     10:56AM 18   the people on training said put it on my foot at the same time

     10:56AM 19   as you put it on my back side.

     10:56AM 20   Q.  So, she had two wounds, one on her back side and one on

     10:56AM 21   her foot?

     10:56AM 22   A.  Yes.

     10:56AM 23   Q.  Okay.

     10:56AM 24   A.  So, we put one on her foot and one on her back side.  We

     10:56AM 25   had two pumps going and we came back a day later and took
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     10:56AM  1   everything off and there had been a little change, not much.

     10:56AM  2   And then starting in about three days, you could see her back

     10:56AM  3   side was getting a lot better and it was starting to get

     10:56AM  4   smaller and started to fill up, and it was hard on her because

     10:56AM  5   it was right in the middle of her tail bone, so this woman had

     10:56AM  6   to lay on her side in bed or on her belly and an old person

     10:56AM  7   doesn't like that.  You can't eat that way.  It's hard to know

     10:56AM  8   what's going on.  You can't watch tv.  So, she was kind of in

     10:56AM  9   misery, but every time we told her that it looked better, she

     10:57AM 10   had her family bring in this very elaborate set of mirrors and

     10:57AM 11   she'd put up these mirrors so she could see her back side and

     10:57AM 12   she would keep going, keep going, keep going, and then after

     10:57AM 13   about the third day I looked at her -- her heel and I was

     10:57AM 14   shocked to see that her heel had done better than her back

     10:57AM 15   side which I never thought would happen because bone doesn't

     10:57AM 16   usually heel and what was happening was that the tissue was

     10:57AM 17   growing into the heel bone.  That was amazing.  So, I called

     10:57AM 18   some of my orthopedic friends and showed them and they said it

     10:57AM 19   will never work, go on a little bit and -- you will have to

     10:57AM 20   amputate her leg.  So, then over the course of the next couple

     10:57AM 21   of weeks, her -- after about four weeks her heel had healed

     10:57AM 22   completely.  This was truly amazing, I thought, and her back

     10:57AM 23   side was about half healed, so we kept her another three or

     10:58AM 24   four weeks and healed her back side and she ultimately went

     10:58AM 25   home and her family was able to take care of her which she
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     10:58AM  1   wanted.  She wanted to be at home.  She didn't want to be in a

     10:58AM  2   nursing home where there was somebody else, and she was able

     10:58AM  3   to go home and all her grand kids and huge extended family

     10:58AM  4   came to take grandma home and they took grandma home and then

     10:58AM  5   when they came to clinic, I mean the whole family would come

     10:58AM  6   and everybody wanted to see grandma's back side, grandma's

     10:58AM  7   foot and see what was happening.

     10:58AM  8   Q.  And were you equally surprised at this wound?

     10:58AM  9   A.  Yeah.  I was more surprised at this one than the first

     10:58AM 10   one --

     10:58AM 11   Q.  Why?

     10:58AM 12   A.  I never thought it would heal the bone.  I thought for

     10:58AM 13   sure I was going to have to cut off this woman's leg.

     10:58AM 14   Q.  And after additional work and work in the lab, did someone

     10:58AM 15   at the university suggest to you that you begin the process

     10:58AM 16   for a patent?

     10:58AM 17   A.  No.  The university was very, very primitive as far as

     10:59AM 18   this goes.  We -- we didn't have a lot of people who wanted to

     10:59AM 19   get patents.  We didn't have a Patent Office.  We had a guy

     10:59AM 20   who did this as a part-time job and didn't do a very good job

     10:59AM 21   of it and we didn't know anything about patents and this was

     10:59AM 22   not on the university's list of things to do.  We were trying

     10:59AM 23   to get a department going.  So, it was not until we had done

     10:59AM 24   maybe four or five patients that this old man who was on the

     10:59AM 25   Human Use Committee that we had to go ask every time that we
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     10:59AM  1   could do this.  He said, you know, you've got something here

     10:59AM  2   and my friend so and so, Dr. Waggaman, who was the guy in

     10:59AM  3   charge of technology, he is going to come and see you and

     10:59AM  4   maybe get a patent on this.  We said fine.

     10:59AM  5   Q.  Had you ever thought about getting a patent before this?

     10:59AM  6   A.  No.

     10:59AM  7   Q.  Had you had any -- have you been involved in any business

     11:00AM  8   outside the practice of medicine before then?

     11:00AM  9   A.  No.  I was involved in family and in medicine.  That's it.

     11:00AM 10   Q.  What were --

     11:00AM 11   A.  I didn't have much time for anything else.

     11:00AM 12   Q.  And today you are involved in family and medicine?

     11:00AM 13   A.  Yes.

     11:00AM 14   Q.  And at that time had you -- had you thought about using

     11:00AM 15   this new procedure for general purposes or were you just

     11:00AM 16   thinking about on a patient by patient basis?

     11:00AM 17   A.  You know, this was sort of a patient by patient thing and

     11:00AM 18   every patient was different so Mike would have to go to the

     11:00AM 19   lab and make different things that would fit to a specific

     11:00AM 20   patient and some things worked and some things didn't work.

     11:00AM 21   Some things made problems worse and some things didn't work as

     11:00AM 22   well as other things.  So, about every second or third day

     11:00AM 23   Mike would come with a new one.  Let's try this.  I think this

     11:00AM 24   will work better.  So, we experimented a lot.

     11:00AM 25   Q.  And you said you had four or five patients that you used
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     11:01AM  1   this -- these new devices on.  Were each of the devices a

     11:01AM  2   little bit different?

     11:01AM  3   A.  Yes, they were.

     11:01AM  4   Q.  Each hand-made by Mike?

     11:01AM  5   A.  Each were hand-made.

     11:01AM  6   Q.  Did you have successful results on each of them?

     11:01AM  7   A.  No, on some of them we didn't do very well and that was

     11:01AM  8   kind of discouraging.  The one lady that we had problems with

     11:01AM  9   had a hip prosthesis, she had broken her leg in the hip area

     11:01AM 10   and it got infected and the whole thing opened up.  She was a

     11:01AM 11   big woman.  The wound was about that deep.  I could put my

     11:01AM 12   whole hand into her leg.  So, we put this device on there and

     11:01AM 13   it was on the skin and the problem we had was instead of

     11:01AM 14   closing from the bottom up, it would close sort of in the

     11:01AM 15   middle or at different parts, so I'd have to go back every day

     11:01AM 16   and stick my finger in there and try to keep it from -- from

     11:01AM 17   healing too fast and then later I came up with the idea of

     11:02AM 18   going in there with stitches and started from the bottom and

     11:02AM 19   gradually moving up so it would heal from the bottom up, but

     11:02AM 20   that didn't work very well, either.  So, that's sort of

     11:02AM 21   where -- actually, Mike came up with the idea of a sponge,

     11:02AM 22   something we can actually put inside a deep, deep hole.

     11:02AM 23   Q.  What was the purpose of this sponge or whatever you put

     11:02AM 24   in -- in a deep hole?  What was the purpose of that?

     11:02AM 25   A.  The purpose was to control the rate that the wound closed

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                 Argenta - Direct

 00478

     11:02AM  1   so that it wouldn't -- you are talking about healing a wound

     11:02AM  2   the size of this room.  You wanted to heal a millimeter at a

     11:02AM  3   time from each wall because if it heals this way, then you

     11:02AM  4   would have that part stuck down there and still have a cavity

     11:02AM  5   and then that would fill up with puss or worse yet, some of

     11:02AM  6   your material could be trapped in there and then you get into

     11:03AM  7   what's called toxic shock that kills people.  So, we were

     11:03AM  8   trying to make it grow, to control the rate at which the

     11:03AM  9   tissue would grow.

     11:03AM 10   Q.  And when you finally met this man from the technology

     11:03AM 11   department, did he at some time give you what's called an

     11:03AM 12   invention disclosure document?

     11:03AM 13   A.  Yes.  He gave us a couple of sheets of paper.

     11:03AM 14   Q.  Plaintiff's 230.  And is this -- 230, is this the document

     11:03AM 15   that you signed?

     11:03AM 16   A.  Yeah.  Mike and I filled this out as best we could.  We

     11:03AM 17   weren't quite sure exactly what they wanted, but this is what

     11:03AM 18   we filled out.

     11:03AM 19   Q.  This is filled out in September of 1990?

     11:03AM 20   A.  Yes.  I believe so.

     11:03AM 21   Q.  And at some point did you -- did you and Mike together

     11:03AM 22   start to search the medical literature to see if there was

     11:03AM 23   anything like what you had done?

     11:03AM 24   A.  Yeah.  At this time computer searches were coming out.  In

     11:04AM 25   the old days, if you wanted to search, you had to go in all
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     11:04AM  1   these books and go through thousands of books trying to find

     11:04AM  2   something that you were -- relate to what you were interested

     11:04AM  3   in and at this time Pub Med came on which was a computer

     11:04AM  4   search and I didn't know anything about computer, but Mike

     11:04AM  5   did.  So, Mike started searching on the computer looking at

     11:04AM  6   wound healing, look at various things to see what papers he

     11:04AM  7   could find about this kind of problem and seeing if anybody

     11:04AM  8   had ever done anything before with infection and how to

     11:04AM  9   control infection and how to make blood vessels grow and these

     11:04AM 10   were huge, huge areas.  Some of them had lots of papers.

     11:04AM 11   Q.  Well, did you find anything that was even close to what

     11:04AM 12   you were doing?

     11:04AM 13   A.  No.  We didn't find anything close to this.

     11:04AM 14   Q.  Did you find some articles on wound drainage?

     11:05AM 15   A.  There were a lot of articles on wound drainage.

     11:05AM 16   Q.  Now, were you familiar with wound drainage?

     11:05AM 17   A.  Yeah.  Wound drainage, when you operate and you sew the

     11:05AM 18   wound together, you sew someone's abdomen together, you sew it

     11:05AM 19   up in layers and so the fear is that some puss or some blood

     11:05AM 20   gets trapped between these layers that you sew together, so

     11:05AM 21   you put a drain in there and there's two kinds of drains.  One

     11:05AM 22   is just a piece of rubber that's called a passive drain.

     11:05AM 23   These were the old types of drain.  It would be like sticking

     11:05AM 24   your tie in your shirt and then any liquid that was inside

     11:05AM 25   your shirt would sort of drain out this tube and then those
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     11:05AM  1   people you had to put a big dressing on to kind of squeeze

     11:05AM  2   things down, make it come up.  And in the 70s, the concept,

     11:05AM  3   the idea of putting a drain in there that you put suction on

     11:06AM  4   came about and the idea was you wouldn't have to push down,

     11:06AM  5   you would suck it out.  And these had a lot of problems.  Some

     11:06AM  6   of the problems were that if you sucked too hard or you sucked

     11:06AM  7   too long that the body tissue would grow into these drains and

     11:06AM  8   if you left them too long they could get stuck in a patient

     11:06AM  9   and you had to go in and surgically take them out.  So, the

     11:06AM 10   thinking was that you could get less bacteria with a lower

     11:06AM 11   chance of infecting this wound if you had this -- this kind of

     11:06AM 12   suction drain.  So, in the 70s we started using a lot of

     11:06AM 13   suction drains and now we know they don't really do as much as

     11:06AM 14   we thought they did.

     11:06AM 15   Q.  Was a -- how was a suction drain different from what you

     11:06AM 16   were doing?

     11:06AM 17   A.  The suction drain, in order for the suction drain to work,

     11:06AM 18   you had to stick it in something and then close the wound on

     11:06AM 19   top or else the suction would just suck air.  So, you stuck

     11:07AM 20   this thing in a pocket somewhere in your body or in a layer

     11:07AM 21   somewhere in your body and then sewed the wound shut so that

     11:07AM 22   it wouldn't suck air.  If you've just put a drain on your

     11:07AM 23   body, it would suck air and you wouldn't get any drainage of

     11:07AM 24   material.

     11:07AM 25   Q.  Was the purpose of the suction drains devices different
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     11:07AM  1   from the purpose of your wound healing device?

     11:07AM  2   A.  Yeah.  It was totally different because the suction drain

     11:07AM  3   was made to be left in for usually a short period of time.

     11:07AM  4   The mentality, the thinking was you left a suction drain in

     11:07AM  5   somewhere between two and three days because the longer you

     11:07AM  6   left it in the bigger the chance bacteria would crawl down the

     11:07AM  7   tube instead of sucking material out, so there was a fear that

     11:07AM  8   bacteria would go down the tube, so that was done for a short

     11:07AM  9   period of time and you hoped that your body would form a clot,

     11:08AM 10   you wouldn't keep leaking in that time.

     11:08AM 11   Q.  The purpose of the suction was to drain away the excess

     11:08AM 12   stuff so your body could do it itself?

     11:08AM 13   A.  Could knit together.

     11:08AM 14   Q.  And you were trying to do something more active with your

     11:08AM 15   wound device?

     11:08AM 16   A.  Our device was to be left in for a much longer period of

     11:08AM 17   time.  We didn't know exactly how long we could leave it in,

     11:08AM 18   and it was to make a closed space but it was an artificial

     11:08AM 19   closed space.  We couldn't sew the tissue over the big wounds

     11:08AM 20   and that's why we put the sheet of plastic over it.

     11:08AM 21   Q.  Were you trying to get the wound to close more rapidly?

     11:08AM 22   A.  We were trying to get the wound to come together from the

     11:08AM 23   sides and come up from the bottom.

     11:08AM 24   Q.  Trying to get new -- new tissue to come up from the bottom

     11:08AM 25   and the sides?
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     11:08AM  1   A.  Yes.  We wanted to make new tissue.  We weren't really

     11:08AM  2   sure how we were making new tissue because nobody understood

     11:09AM  3   this and there was no concept in the medical literature about

     11:09AM  4   why this was happening, but we knew from the people we saw

     11:09AM  5   these holes were filling up.

     11:09AM  6   Q.  Do the wound drainage devices, is their goal to make new

     11:09AM  7   tissue or is their goal to drain off?

     11:09AM  8   A.  Their goal is to drain off and prevent puss from piling up

     11:09AM  9   in a place so that it won't abscess.

     11:09AM 10   Q.  Did you see any articles about fistulas or are you

     11:09AM 11   familiar with fistulas?

     11:09AM 12   A.  Yes.

     11:09AM 13   Q.  Tell us what a fistula is.

     11:09AM 14   A.  A fistula is a hole between two organs that are hollow and

     11:09AM 15   the fistulas that we see most often are a fistula where your

     11:09AM 16   intestines, something between your stomach and your anus is

     11:09AM 17   leaking your bowel contents out the skin.  So, it's like a

     11:09AM 18   leak in your digestive track where this stuff would come out

     11:10AM 19   either after surgery or after a gunshot wound or after some

     11:10AM 20   kind of cancer, usually as a complication of something that

     11:10AM 21   happened.  Sometimes we would make a fistula.  Like when we

     11:10AM 22   made a colostomy, that's a fistula, but we made that for a

     11:10AM 23   purpose and sometimes we make fistulas in heart surgery and we

     11:10AM 24   make fistulas in people who are being dialyzed.  We connect

     11:10AM 25   two things that are not normally connected.  But in these
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     11:10AM  1   patients this was a connection between something in the

     11:10AM  2   intestinal track and your skin.

     11:10AM  3   Q.  Why is drainage very important for fistulas?

     11:10AM  4   A.  In your body, in your digestive track, your body makes

     11:10AM  5   things to digest your food.  Your stomach makes acid and then

     11:10AM  6   your pancreas and your liver make a lot of enzymes, you make

     11:10AM  7   bile, and all these things your body makes so that the food

     11:10AM  8   you eat gets broken down and ground up and you digest it so

     11:11AM  9   that this stuff will go around your body and you feed

     11:11AM 10   yourself.  But when all of this stuff leaks out, it can

     11:11AM 11   actually digest your own body and so if you have a leak,

     11:11AM 12   especially a leak up close to your stomach where you are

     11:11AM 13   pouring acid out, it will literally drill a hole into you,

     11:11AM 14   just like you make an ulcer, where you just would drill a hole

     11:11AM 15   through you so you could get some huge wounds that just kept

     11:11AM 16   eating and eating.  They are very painful and very bloody and

     11:11AM 17   smell awful and terrible to deal with.

     11:11AM 18   Q.  Are there a particular type of dressings that are used to

     11:11AM 19   drain these fistulas?

     11:11AM 20   A.  You can get most fistulas to heal if you do a couple of

     11:11AM 21   things.  Number one, you stop eating, you stop putting food

     11:11AM 22   down.  There's a tube that you put down your nose to suck the

     11:11AM 23   acid out of the stomach and there's different drugs that you

     11:12AM 24   can give a patient so that he doesn't make as much bile or

     11:12AM 25   doesn't make as much acid and then the body will try to close
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     11:12AM  1   this thing off by what's called granulation tissue.  The

     11:12AM  2   problem you have is this stuff is coming out and as you're

     11:12AM  3   trying to form granulation tissue, the granulation tissue is

     11:12AM  4   being eaten up or sometimes it's over stimulated.  You get

     11:12AM  5   what's called proud flesh where it gets to be a big pile of

     11:12AM  6   bloody tissue.  So, you want to control the stuff that's

     11:12AM  7   coming out and somehow remove it, either to suck it up or to

     11:12AM  8   keep putting dressings on it.  Somehow you have to keep this

     11:12AM  9   stuff from going all over the bed and all over the patient.

     11:12AM 10   It makes a mess, it hurts, it's painful, it smells awful and

     11:12AM 11   it makes the wound get bigger.

     11:12AM 12   Q.  How is the -- is the fistula drainage, is that very

     11:13AM 13   different from your wound healing device?

     11:13AM 14   A.  Yeah.  A fistula, if you look at -- a fistula is part of a

     11:13AM 15   wound in somewhere between 1 and 125 wounds you will have --

     11:13AM 16   125 -- 1,000 -- I'm sorry.  Between 20 -- 1 in 25,000 wounds

     11:13AM 17   and 1 in 50,000 wounds will have --

     11:13AM 18   Q.  Let me see if I --

     11:13AM 19   A.  -- will have a fistula --

     11:13AM 20   Q.  You're saying of every 25,000 wound there may be one

     11:13AM 21   fistula?

     11:13AM 22   A.  Yes.

     11:13AM 23   Q.  Okay.

     11:13AM 24   A.  Fistulas are not rare but they're not common, but diabetic

     11:13AM 25   ulcers and venous ulcers and all the ulcers you see in people
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     11:13AM  1   that are sick are much much much more common.

     11:13AM  2   Q.  Was it your intent at least in the beginning that the

     11:13AM  3   device be used on a fistula?

     11:13AM  4   A.  No.  We didn't want to use it on a fistula because I

     11:13AM  5   didn't know what it would do.  My fear was that in a fistula

     11:14AM  6   that I would keep sucking out this stuff and just encourage it

     11:14AM  7   to make more stuff coming out.

     11:14AM  8   Q.  And you went through and looked for all this literature

     11:14AM  9   and then did you give all the literature to the lawyers that

     11:14AM 10   were going to file the patent application?

     11:14AM 11   A.  We sat down with the technology people at the office and

     11:14AM 12   we sat down with the attorneys which was the group before

     11:14AM 13   Mr. Piper's group and we gave them all this stuff and they

     11:14AM 14   took it all home to their office and read it and then came

     11:14AM 15   back and asked us to explain a lot of it to them.

     11:14AM 16   Q.  Did they -- they had questions about whether or not what

     11:14AM 17   you were doing was similar to what other people had done

     11:14AM 18   before?

     11:14AM 19   A.  Well, first of all, they had questions exactly what were

     11:14AM 20   we doing because they couldn't understand what we were doing.

     11:14AM 21   Q.  Okay.

     11:14AM 22   A.  And then they questioned whether it was like any of the

     11:14AM 23   articles we had given them and we gave them a big pile of

     11:14AM 24   articles that we had, and then they got people to go and look

     11:15AM 25   on the computer as well and try to connect up words and see
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     11:15AM  1   what we could dig up.  And they also could look at old patents

     11:15AM  2   which we couldn't do very well.  So, they could look up every

     11:15AM  3   patent that had something to do with wound healing and say

     11:15AM  4   that some guy in Afghanistan had done it before.  We couldn't

     11:15AM  5   do that.

     11:15AM  6   Q.  And during this entire period, were you continuing to use

     11:15AM  7   the device on patients who had a need?

     11:15AM  8   A.  Yes.  We were continuing to experiment and it was all

     11:15AM  9   under experimental protocol.  Patients signed and said they

     11:15AM 10   knew it was an experimental operation.

     11:15AM 11   Q.  And did you get approval from the appropriate boards for

     11:15AM 12   the people that you treated?

     11:15AM 13   A.  Yes, we did.

     11:15AM 14   Q.  Did you keep their information confidential?

     11:15AM 15   A.  Yes, we did.

     11:15AM 16   Q.  And did you -- did Mike make a number of different

     11:15AM 17   prototypes of what became the wound VAC?

     11:16AM 18   A.  Made a whole bunch of different prototypes.  All kind of

     11:16AM 19   things.

     11:16AM 20   Q.  Trevor, let just go through -- oh, we have a --

     11:16AM 21            THE COURT:  Before we do that, I was thinking maybe

     11:16AM 22   we're -- we've been about an hour into this testimony.

     11:16AM 23            MR. MACON:  Okay.

     11:16AM 24            THE COURT:  We can take a short break.  Ladies and

     11:16AM 25   gentlemen, I think we'll take a break until 11:30, then we'll
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     11:16AM  1   go until about 12:15, 12:20, and then you will get your full

     11:16AM  2   hour and a half.  We'll just go a little bit later, if that's

     11:16AM  3   okay.  And if we need to, we will get Mr. Alonzo to bring in

     11:16AM  4   more snacks, if that's required.  At any rate, we're going to

     11:16AM  5   take a recess right now until 12:00 -- until 11:30 and then

     11:16AM  6   we'll come back at 11:30 and go for about forty-five or fifty

     11:16AM  7   minutes after that.  Let's all rise for the jury.  If you

     11:16AM  8   would, Mr. Ramirez, please lead this jury out.

     11:16AM  9       (Jury out.)

     11:17AM 10            THE COURT:  Thank you very much.  Doctor, you may

     11:17AM 11   step down.  We'll be in recess for fifteen minutes.

     11:17AM 12            THE WITNESS:  Thank you, Judge.

     11:17AM 13            THE COURT:  Yes, sir.

     11:17AM 14       (Recess.)

     11:35AM 15            THE COURT:  Thank you so much, ladies and gentlemen.

     11:35AM 16   Please be seated.  Mr. Macon, if you will please continue.

     11:35AM 17   BY MR. MACON:

     11:35AM 18   Q.  Dr. Argenta, we just talked about the significant -- we

     11:36AM 19   just talked the differences between the drainage devices and

     11:36AM 20   your wound healing device and we talked about the differences

     11:36AM 21   of fistula drainage and a drainage device.  Now, I want to

     11:36AM 22   talk about pigs and patents.  Okay?  Let's first talk about

     11:36AM 23   pigs.  Why in the world do you use pigs for your experiments?

     11:36AM 24   A.  Pigs are used because pigs have the skin that is closest

     11:36AM 25   to human skin.  It's -- they really don't have fur.  Pigs have
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     11:36AM  1   hair.  So, their skin is almost exactly like ours.  All the

     11:36AM  2   layers are pretty much the same thickness and the -- the

     11:36AM  3   texture is the same.  The anatomy is pretty close to the same.

     11:36AM  4   So, of all the animals, pigs come very, very close to human

     11:36AM  5   skin.

     11:36AM  6   Q.  Tell me, what's a pig's life like when there's an

     11:36AM  7   experiment of the VAC?  How were -- where did you put them and

     11:36AM  8   what happened to them?

     11:36AM  9   A.  Most of that work was done by Mike because I don't like

     11:36AM 10   pigs very much, but --

     11:36AM 11   Q.  Why don't you like pigs?

     11:37AM 12   A.  I -- I once had to take care of a little boy from Greece

     11:37AM 13   who had his face bitten off by a pig.  It was awful.  I had to

     11:37AM 14   operate on that kid probably thirty times and I avoided pigs

     11:37AM 15   after that.  I never had a whole lot to do with pigs.

     11:37AM 16   Q.  I'm sorry I asked the question.  Now, tell me, what

     11:37AM 17   happens to a pig when he becomes part of an experiment?

     11:37AM 18   A.  When pigs are purchased, they have to be purchased from a

     11:37AM 19   very specific number of dealers because you want the pigs to

     11:37AM 20   be sort of breeds that are pretty much the same.  They have to

     11:37AM 21   be a special size.  You don't want a pig that weighs 500

     11:37AM 22   pounds or something because you could never hold him down.

     11:37AM 23   Pigs come at specific sizes.  Then they brought into the

     11:37AM 24   hospital.  The veterinarian goes over them to make sure they

     11:37AM 25   are healthy and don't have any problems.  They are immunized
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     11:37AM  1   so they don't have any diseases they could spread to any other

     11:37AM  2   animal or human beings or we could give them.  Then they are

     11:38AM  3   kept usually for about a week in special kennels in the

     11:38AM  4   experimental rooms of the hospital.  That's to let them

     11:38AM  5   acclimate so they are not overly stressed or anything else,

     11:38AM  6   and then have you to submit protocol, like we talked about

     11:38AM  7   before, to the committees, and make sure that what you're

     11:38AM  8   going to do with those pigs, you have to describe your

     11:38AM  9   operation, how you're going to do it, how you're going to take

     11:38AM 10   care of complications, how you are going to take care of pain,

     11:38AM 11   the animal would die during surgery, that kind of thing.  You

     11:38AM 12   have to explain everything.  Then you get to do your operation

     11:38AM 13   and then the veterinarians will take care of the animal and

     11:38AM 14   follow that animal along after surgery to make sure it

     11:38AM 15   recovers all right.  There are very specific sizes as to how

     11:38AM 16   big each kennel should be.  There are specific foods.  You

     11:38AM 17   can't give them some cheap food.  You have to give them a very

     11:38AM 18   high grade special type of food.  They are treated both

     11:38AM 19   humanly and appropriately.

     11:38AM 20   Q.  Does Mike have the same view of pigs that you do?

     11:39AM 21   A.  Mike likes pigs a lot more than I do.  He's into a lot of

     11:39AM 22   animal things and he treats the pigs very, very well.

     11:39AM 23   Q.  Let's talk about -- how do we get -- Do we have a VAC

     11:39AM 24   here?  How do you put a VAC on a pig?

     11:39AM 25   A.  Putting a VAC on a pig is very, very difficult.  It's hard
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     11:39AM  1   to keep it on the animal.  Animals vary when they wake up from

     11:39AM  2   anesthesia just like some people do.  Some people will

     11:39AM  3   hallucinate, scream, and flail around.  Some people wake up

     11:39AM  4   and some people will sleep for three days after they wake up.

     11:39AM  5   Animals are the same thing.  If you read this thing about this

     11:39AM  6   horse that broke his leg, they woke him up in a swimming pool

     11:39AM  7   because horses flail around, they didn't want him to re break

     11:39AM  8   his leg and pigs sort of do the same thing.  They get

     11:39AM  9   agitated, they tend to rub on the side of the cages, so

     11:39AM 10   there's very special pig T-shirts you put on them.

     11:40AM 11   Q.  Pig T-shirts?

     11:40AM 12   A.  It's a pig T-shit.  Yeah.  It's a special shirt.

     11:40AM 13   Q.  What does that do?

     11:40AM 14   A.  You put a special device on their back when you put this

     11:40AM 15   VAC on so that you try to keep them from rubbing the VAC off

     11:40AM 16   because it's an area where you had surgery and just like when

     11:40AM 17   we have surgery you want to scratch at it, you want to pull

     11:40AM 18   and itch at it.  They want to do the same thing.  So, it's

     11:40AM 19   something that's used to protect the device on the pig because

     11:40AM 20   you can't logic with the pig, so it's something that you

     11:40AM 21   protect the animal from hurting itself or causing any problem.

     11:40AM 22   Q.  Are you always successful?  Does the T-shirt always keep

     11:40AM 23   the VAC on the back?

     11:40AM 24   A.  No.  It depends on how big and how tough the pig is.  Pigs

     11:40AM 25   will take off everything that you put on them and some pigs
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     11:40AM  1   don't do anything.

     11:40AM  2   Q.  Some pigs knock the VAC off?

     11:40AM  3   A.  Yes.

     11:40AM  4   Q.  Now, there were at least two types of experiments that

     11:40AM  5   were done on pigs, one for granulation tissue and one for

     11:40AM  6   bacteria?

     11:40AM  7   A.  There was a whole series of experiments that were done.

     11:40AM  8   Two of them were the experiments that you talked about.  We

     11:41AM  9   tried to determine how fast we could get granulation tissue to

     11:41AM 10   grow and the other experiment was we made a wound and we put

     11:41AM 11   bacteria, a known quantity of bacteria in that wound and then

     11:41AM 12   treated it and measured how many bacteria were left on day

     11:41AM 13   one, two, three, four, and five until we got the information

     11:41AM 14   we wanted.

     11:41AM 15   Q.  Let me go back to the first one.  In the first place, I

     11:41AM 16   understand you put two wounds that are the same on the pig's

     11:41AM 17   back?

     11:41AM 18   A.  Yeah.  That's called a control.  You can't say that this

     11:41AM 19   granulates faster unless you make two wounds and that's

     11:41AM 20   usually done on the same pig so there's not much variation.

     11:41AM 21   So, you make two wounds.  You will treat one and not treat the

     11:41AM 22   other one.  Okay?  So, you can measure these two wounds on the

     11:41AM 23   pig and say the one you treated is twice as good or half as

     11:41AM 24   good or a quarter as good.  You always have a comparison then.

     11:42AM 25   In people, usually we have such big groups of people that we
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     11:42AM  1   have a huge number of people involved in different experiments

     11:42AM  2   like if you take certain medicines or not, but in animals you

     11:42AM  3   want to keep the numbers down so you don't experiment on

     11:42AM  4   animals inappropriately.

     11:42AM  5   Q.  Let's talk about checking for granulation.  You've got two

     11:42AM  6   wounds on the pig's back.  One has -- uses the VAC and one

     11:42AM  7   doesn't.  How do you determine whether the VAC is working --

     11:42AM  8   is helping the pig or not?

     11:42AM  9   A.  You measure how much of the wound is left.  The wound is

     11:42AM 10   made in the midline of the back where wounds don't tend to

     11:42AM 11   come together.  They only heal from the bottom up.  And what

     11:42AM 12   we would do is at certain intervals every other day or so, we

     11:42AM 13   would have this stuff that we mixed up that would turn into a

     11:42AM 14   -- like a gel that you pour into the wound and then you would

     11:42AM 15   let it dry, take it out, and you could put it in water and see

     11:42AM 16   what the volume of that gel was.  So, if you knew the original

     11:43AM 17   imprint was 100 ccs and the second imprint was 50 ccs, you

     11:43AM 18   would say that the wound healed 50%.

     11:43AM 19   Q.  And what were the results of these tests on pigs

     11:43AM 20   concerning granulation?

     11:43AM 21   A.  The results showed that the granulation tissue, the ones

     11:43AM 22   that were treated with the VAC, healed faster, developed more

     11:43AM 23   granulation tissue than the ones that were not treated with

     11:43AM 24   the VAC.

     11:43AM 25   Q.  And was that consistent with -- what the results you had
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     11:43AM  1   had on human patients?

     11:43AM  2   A.  Yes.  That was consistent with what we saw and we were

     11:43AM  3   able to better quantitate to get an idea of how long we could

     11:43AM  4   tell patients we're going to have to treat them.

     11:43AM  5   Q.  Are you aware now there's now been over a million patients

     11:43AM  6   that have used the VAC?

     11:43AM  7   A.  Yes.  I'm very happy about that.

     11:43AM  8   Q.  Very impressive.  But is that -- are the results generally

     11:43AM  9   the same with humans, these million patients, have they had

     11:44AM 10   faster granulation using the VAC?

     11:44AM 11   A.  Yes.  The rate of healing of patients that have been

     11:44AM 12   treated with the VAC has been significantly higher than people

     11:44AM 13   who are treated by the old techniques.

     11:44AM 14   Q.  There's --

     11:44AM 15   A.  There's a point I should say it's very hard to do a random

     11:44AM 16   trial anymore.

     11:44AM 17   Q.  Why is that?

     11:44AM 18   A.  Because doctors now pretty much accept that this is what's

     11:44AM 19   best for your patient and in medicine usually you like to do

     11:44AM 20   what's called the double blind random control where you treat

     11:44AM 21   50 patients with the VAC and 50 patients without the VAC and

     11:44AM 22   it's very hard to get anybody to treat it without the VAC

     11:44AM 23   anymore because the results are so much better and you get

     11:44AM 24   into some ethical dilemmas.  Am I really going to tell you

     11:44AM 25   that there's a chance your wound would heal better without the

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                 Argenta - Direct

 00494

     11:44AM  1   wound -- without the VAC when I know the odds are overwhelming

     11:44AM  2   it will.  And so a lot of -- a lot of doctors won't get into

     11:45AM  3   these things, so it's hard to do these studies and come up

     11:45AM  4   with real numbers like you do with animals.

     11:45AM  5   Q.  But were there -- before the VAC became universally

     11:45AM  6   accepted, were there a number of studies that showed the VAC's

     11:45AM  7   effectiveness?

     11:45AM  8   A.  Yes.  There were about ten studies done where they

     11:45AM  9   actually compared treatment and non-treatment and the back

     11:45AM 10   studies did better.

     11:45AM 11   Q.  In all the tests did they do better?

     11:45AM 12   A.  I believe every single one of them did better.

     11:45AM 13   Q.  Let's talk about the second pig study.  On this you were

     11:45AM 14   measuring the ability to decrease bacteria count?

     11:45AM 15   A.  We saw these patients that as we treated them their wounds

     11:45AM 16   got cleaner and looked a lot better and they smelled better.

     11:45AM 17   So, we thought the bacteria must be dying but we didn't know

     11:45AM 18   that.  So, we did an experiment where we made two wounds on

     11:45AM 19   the animal and one of the wounds -- Well, we put the same

     11:45AM 20   amount of bacteria in both wounds.

     11:46AM 21   Q.  You injected that bacteria in there.

     11:46AM 22   A.  Yes.  One we treated with the VAC and one we didn't treat

     11:46AM 23   with the VAC and then at certain intervals we would go back in

     11:46AM 24   and take biopsies of that tissue because biopsies are better

     11:46AM 25   than just taking swabs of the surface.
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     11:46AM  1   Q.  Tell us what a biopsies is.

     11:46AM  2   A.  Yes.  You take biopsies of this tissue.

     11:46AM  3   Q.  What is a biopsy?

     11:46AM  4   A.  A biopsy is actually taking a piece of the tissue of the

     11:46AM  5   wound.  It's actually removing it.  You don't just wipe the

     11:46AM  6   surface of the wound.  You actually go into the tissue of the

     11:46AM  7   wound, because that's what counts, it's the number of bacteria

     11:46AM  8   that are living in you not just floating on the surface

     11:46AM  9   because we all have bacteria on our skin, on our feet.  That

     11:46AM 10   doesn't matter a whole lot.  But it's the bacteria that's

     11:46AM 11   getting into us that counts.

     11:46AM 12   Q.  And what did the tests show with respect to bacteria?

     11:46AM 13   A.  The tests showed that we were able to decrease the number

     11:46AM 14   of bacteria dramatically using the VAC as opposed to not using

     11:46AM 15   the VAC.

     11:46AM 16   Q.  Why does that make a difference?  Why do I care how much

     11:47AM 17   bacteria I have?

     11:47AM 18   A.  That's very important in a wound because if you can

     11:47AM 19   decrease the bacteria in a wound without having to give a lot

     11:47AM 20   of these high power antibiotics that can hurt you for a long

     11:47AM 21   period of time -- we always in the United States give

     11:47AM 22   antibiotics but you don't have to give them quite as long if

     11:47AM 23   you know that the wound is being cleaned and you know that you

     11:47AM 24   don't have to go in there and surgically remove tissue.  In

     11:47AM 25   people, if we do cultures and we find out they have an
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     11:47AM  1   increasing number of bacteria, we'll take them to the

     11:47AM  2   operating room and actually remove tissue, cut out more tissue

     11:47AM  3   because that bacteria is down in the tissue.  We want to get

     11:47AM  4   it out.  Just antibiotics alone are not adequate to do that

     11:47AM  5   sometimes.  So, increasing bacterial counts are usually an

     11:47AM  6   indication that you either don't have the right antibiotic or

     11:47AM  7   you need to go in and surgically cut out some more.

     11:48AM  8   Q.  Have the studies that have happened in the past years,

     11:48AM  9   these million patients, have they shown also decreased

     11:48AM 10   bacteria count when using the VAC?

     11:48AM 11   A.  There's been a couple of studies, I think three studies,

     11:48AM 12   one of them showed no significant change but all they took was

     11:48AM 13   a swab on top of the skin and that study was criticized as

     11:48AM 14   being wrong and there are a lot of studies going out in Europe

     11:48AM 15   now that show that the number of bacteria in humans is

     11:48AM 16   actually decreased.  We're actually doing a study on that at

     11:48AM 17   Wake Forest right now.

     11:48AM 18   Q.  Now, Wake Forest today, is it sort of a world headquarters

     11:48AM 19   for VAC studies or what's happened?

     11:48AM 20   A.  We do a lot of studies with the VAC because I put a lot of

     11:48AM 21   money into it, a lot of our RD money that comes from royalties

     11:48AM 22   on the VAC I put into research because we're looking -- we

     11:48AM 23   sort of discovered that this is just not for treating wounds.

     11:48AM 24   It's a principle -- using negative pressure is a principle we

     11:49AM 25   can use on living tissue so we're doing a series of
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     11:49AM  1   experiments, we're doing about five different experiments now

     11:49AM  2   looking at other ways of using vacuum to solve some other

     11:49AM  3   medical problems.

     11:49AM  4   Q.  And with all these pig studies did you and Mike Morykwas

     11:49AM  5   always submit everything that you believed was appropriate and

     11:49AM  6   scientifically correct?

     11:49AM  7   A.  Yes.  We submitted what we believed correct and we used

     11:49AM  8   RDs to get the approval to do the study and then the data is

     11:49AM  9   submitted to a statistician who looks at it and if they agree

     11:49AM 10   that it's significant, then the experiment is stopped.  You

     11:49AM 11   just don't -- if we can prove something after three pigs, we

     11:49AM 12   don't do ten pigs.  So, the statistician watches all of this

     11:49AM 13   to make sure that you're just not doing a lot of crazy stuff

     11:49AM 14   and then that information, if it's relevant to the Patent

     11:49AM 15   Office we send to the patents.

     11:49AM 16   Q.  Did you ever try to mislead or withhold any information?

     11:50AM 17   A.  No, I have never misled anybody.  I don't think Mike has

     11:50AM 18   ever misled anybody.

     11:50AM 19   Q.  We've talked about all this that's happened and then in

     11:50AM 20   1997, after six years, did you receive patent?

     11:50AM 21   A.  We finally received a patent in 1997.  They called and

     11:50AM 22   said the patent had issued and after waiting six years I had

     11:50AM 23   pretty much given up hope.

     11:50AM 24   Q.  Let's see.  Trevor, do you have that?  It's joint exhibit

     11:50AM 25   2.  And is -- is this -- is this the front page of your
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     11:50AM  1   patent?

     11:50AM  2   A.  Yes, it is.

     11:50AM  3   Q.  Would you pull out the abstract?

     11:50AM  4            THE COURT:  Which patent is this, sir?

     11:50AM  5            MR. MACON:  I'm sorry.  This is the '081.

     11:51AM  6            THE COURT:  The '081?  Thank you.

     11:51AM  7            THE WITNESS:  43.

     11:51AM  8   BY MR. MACON:

     11:51AM  9   Q.  Did I get the right one?  No, I didn't get the right one.

     11:51AM 10   I messed up.  The '643?

     11:51AM 11   A.  That's 43.

     11:51AM 12   Q.  '643.  You're absolutely right.

     11:51AM 13            THE COURT:  Okay.  Thank you.  This is '643.

     11:51AM 14            MR. MACON:  You're right.

     11:51AM 15            THE COURT:  Joint exhibit 2 is '643.

     11:51AM 16            MR. MACON:  Yes, it is.

     11:51AM 17   BY MR. MACON:

     11:51AM 18   Q.  And this -- and then now on the screen is the '081 patent.

     11:51AM 19   Is that correct?

     11:51AM 20   A.  Yes.

     11:51AM 21            THE COURT:  Okay.  Is that another exhibit number?

     11:51AM 22            MR. MACON:  Yes.  That's joint exhibit 2.

     11:51AM 23            THE COURT:  Okay.  Help me out here.  I thought joint

     11:51AM 24   exhibit 2 was '643.

     11:51AM 25            MR. MACON:  '643 is joint exhibit 1, I understand.
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     11:51AM  1            THE COURT:  No, I --

     11:51AM  2            MR. MACON:  I have messed it up totally, I apologize.

     11:51AM  3            THE COURT:  No problem.  No problem.

     11:51AM  4            MR. MACON:  Okay.

     11:51AM  5   BY MR. MACON:

     11:51AM  6   Q.  So, we've talked about that you started one in 1991 and

     11:51AM  7   that was issued in 1997.

     11:51AM  8   A.  Yes.

     11:51AM  9   Q.  And that's the '081 patent.  Is that correct?

     11:51AM 10   A.  Yes.

     11:51AM 11   Q.  And let me -- Would you hand me this?  Just so the jury

     11:52AM 12   will have a feel, we talked about -- nobody told me I would

     11:52AM 13   have to lift this.  We've talked about the stuff that went

     11:52AM 14   back and forth with the Patent Office, sometimes called a file

     11:52AM 15   wrapper.  Is that joint exhibit 4?

     11:52AM 16   A.  Yes, it is.

     11:52AM 17   Q.  Okay.  And that contains the prior art that was submitted

     11:52AM 18   to the Patent Office?

     11:52AM 19   A.  That contains papers and publications called prior art

     11:52AM 20   that we had filed or they had filed that they thought might be

     11:52AM 21   anyway related to our patent.

     11:52AM 22   Q.  Does it also include written communications back and forth

     11:52AM 23   between the Patent Office and you or your lawyers?

     11:52AM 24   A.  Yes.

     11:52AM 25   Q.  And was it likewise the same sort of document for the '643
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     11:52AM  1   Patent?

     11:52AM  2   A.  I believe that was a little thicker, but pretty much the

     11:52AM  3   same.

     11:52AM  4   Q.  And --

     11:52AM  5            THE COURT:  Just help me.  I'm sorry for the --

     11:52AM  6            MR. MACON:  Go ahead, Your Honor.

     11:52AM  7            THE COURT:  Joint exhibit 4 is a file wrapper for the

     11:53AM  8   '081 patent?

     11:53AM  9            MR. MACON:  Yes.

     11:53AM 10            THE COURT:  And then what's file wrapper for the '643

     11:53AM 11   Patent?  Is it 3?

     11:53AM 12            MR. MACON:  It's 3.

     11:53AM 13            THE COURT:  Okay.  Thank you so much.

     11:53AM 14   BY MR. MACON:

     11:53AM 15   Q.  Lou, I guess once the people heard you had filed a patent,

     11:53AM 16   I guess the money just started rolling into you.  Is that what

     11:53AM 17   happened?

     11:53AM 18   A.  No.

     11:53AM 19   Q.  How -- First, why didn't Wake Forest start making VACs or

     11:53AM 20   doing something?  Why didn't they start doing that themselves?

     11:53AM 21   A.  Because we are an academic institution and I just did not

     11:53AM 22   want to get into -- there are things called spin-off companies

     11:53AM 23   where you invent something and then you make your own little

     11:53AM 24   company and you can make your product and market it and sell

     11:53AM 25   it and I as a kid always hated selling stuff when they gave us
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     11:53AM  1   junk at school to bring home to sell so I didn't want to go

     11:53AM  2   sell anything and I didn't have time to go sell stuff and so I

     11:53AM  3   didn't want to get into that and when they asked us if we

     11:53AM  4   wanted to have a spin-off company or to license it to somebody

     11:54AM  5   else, I said just give it to somebody that knows what they're

     11:54AM  6   doing and let them do it.

     11:54AM  7   Q.  And did the university then try to solicit people to come

     11:54AM  8   and license your product?

     11:54AM  9   A.  Yeah.  The -- the university sent out letters to I can't

     11:54AM 10   remember how many, twenty or thirty, big companies telling

     11:54AM 11   them we had something that would do this, are you interested

     11:54AM 12   in it.  If you are, give us a call and come and see us and

     11:54AM 13   then companies that were interested would write back or come

     11:54AM 14   to visit.

     11:54AM 15   Q.  And do you know how Kinetic Concepts actually heard about

     11:54AM 16   your invention?

     11:54AM 17   A.  Yes.

     11:54AM 18   Q.  Would you tell the jury how that happened?

     11:54AM 19   A.  One of the people who I treated was a paraplegic, which

     11:54AM 20   means that he's paralyzed, and he was getting VAC treatment.

     11:54AM 21   He was on one of these special beds that Kinetic Concepts

     11:54AM 22   makes that floats them so they can actually lay on their back

     11:54AM 23   without putting pressure on their back, so this patient was on

     11:55AM 24   one of these beds and something happened and he blew a fuse

     11:55AM 25   somewhere so the device, the bed wasn't working right, and so
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     11:55AM  1   their representative, a girl called Barbara Roslacor, came and

     11:55AM  2   fixed this bed and told -- and asked us what we were doing, we

     11:55AM  3   were changing the VAC, we told her about it, and she was kind

     11:55AM  4   of interested in it.  We didn't tell her much because we

     11:55AM  5   didn't know if she was going to steal it or run away with it

     11:55AM  6   or what she was going to do with it, so we just told her it

     11:55AM  7   was a wound healing thing and she went and told somebody at

     11:55AM  8   KCI about this great thing and that they should be interested

     11:55AM  9   in this and somehow that got up to Jim, I don't know exactly

     11:55AM 10   how, and then the company became interested in it and wrote a

     11:55AM 11   letter and said they wanted to see it.

     11:55AM 12   Q.  And you said there were other companies that were

     11:55AM 13   interested in it.  Did -- and so did the companies that were

     11:55AM 14   interested come and come to Wake Forest and talk to you and

     11:55AM 15   see what you had done?

     11:56AM 16   A.  Yeah.  There was a little company a little bit north of

     11:56AM 17   Winston Salem and they were the first to come but they only

     11:56AM 18   had like three employees and really didn't know a whole lot

     11:56AM 19   about pumps or anything else.  Then the next company was

     11:56AM 20   Kendall, which is a big manufacturer of medical goods in

     11:56AM 21   Boston.  We actually went to Boston.  They flew us out there

     11:56AM 22   and went and talked to them and they liked it but they were

     11:56AM 23   having some kind of financial problem or restructuring so they

     11:56AM 24   couldn't participate in it, and then we had KCI and a company

     11:56AM 25   hauled Hilldebrandt, both of whom made beds, these floatation
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     11:56AM  1   beds and different patient beds, and we thought we had a good

     11:56AM  2   fit with those two companies because they new stuff about

     11:56AM  3   pumps, they knew stuff about tubes and this sort of thing

     11:56AM  4   which our device was related to.  So, we took a closer look at

     11:56AM  5   those two companies.

     11:56AM  6   Q.  And what was the choice of the people at the technology

     11:57AM  7   department?  Which of those companies did they prefer?

     11:57AM  8   A.  The technology office people liked Hilldebrandt.  I and

     11:57AM  9   Mike preferred KCI.

     11:57AM 10   Q.  Why did you prefer them?

     11:57AM 11   A.  I think the KCI people were very generally interested, the

     11:57AM 12   people that came, they were easy to talk to, they seemed real

     11:57AM 13   honest.  It was more towards developing the product than

     11:57AM 14   talking about how much money we could make.  The other company

     11:57AM 15   was more interested about what we thought this could be billed

     11:57AM 16   for and I had no idea what it could be billed for.  The KCI

     11:57AM 17   people, a guy called Frank Delazaro, came and he was more into

     11:57AM 18   what the company could do to make this a good product and the

     11:57AM 19   company had a good reputation.  They took good care of the

     11:57AM 20   patient materials they had in the hospital and we decided to

     11:57AM 21   go for the people who we thought would do a better job with

     11:57AM 22   the patient.

     11:57AM 23   Q.  And how is -- Now, the -- the license agreement was signed

     11:58AM 24   in 1993 so you've been together for thirteen years.  How's the

     11:58AM 25   relationship been?
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     11:58AM  1   A.  The relationship has been great.  We've had a very close

     11:58AM  2   relationship.  We've worked together to develop products.

     11:58AM  3   We've worked together to work out problems and I have really

     11:58AM  4   no complaints at all about KCI.

     11:58AM  5   Q.  And who --

     11:58AM  6   A.  Nothing but praise really.

     11:58AM  7   Q.  When you say you've worked together to develop products,

     11:58AM  8   explain what you mean.

     11:58AM  9   A.  In the course of this, we started looking at different

     11:58AM 10   ways to make the machine more sophisticated and more safe

     11:58AM 11   because we wanted to -- people to be able to take this thing

     11:58AM 12   home and use it at home and I had a lot of fears about that

     11:58AM 13   because I didn't want somebody taking this device home,

     11:58AM 14   turning it to zero or turning it to 500 or doing something

     11:58AM 15   bad.  And KCI had a lot of computer people and a lot of people

     11:58AM 16   that understood machines and they were able to come up with

     11:59AM 17   different mechanisms where the doctor could lock in the

     11:59AM 18   pressure or the cycle if we were going on on and off and the

     11:59AM 19   patient couldn't go home and put it to zero or put it to 500

     11:59AM 20   or the family couldn't.  That made a difference.  You knew at

     11:59AM 21   least the patient was being treated all the time.

     11:59AM 22   Q.  Let's look at what the VAC looks like today.  Would you

     11:59AM 23   show us 289, please?  Plaintiff's 289.

     11:59AM 24            MR. MACON:  This is 289.  You can't show it.  You've

     11:59AM 25   got a real problem.  Okay.
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     11:59AM  1            MR. MACON:  Your Honor, you're supposed to give me a

     11:59AM  2   -- some sort of warning when I trip on that stair coming up.

     12:00PM  3            THE COURT:  I know.  I know.

     12:00PM  4   BY MR. MACON:

     12:00PM  5   Q.  Okay.  This is the VAC ATS.  What -- will you tell us

     12:00PM  6   about that?

     12:00PM  7   A.  This is a machine for hospital use.  It's big enough to

     12:00PM  8   treat patients with really big wounds.  It's something that we

     12:00PM  9   can set and control and that fits in with a patient.  It's --

     12:00PM 10   it's very quiet.  One of the first pumps we had is our

     12:00PM 11   machines made horrible noise and so patients would put the

     12:00PM 12   machine two rooms away and there would be a tube all the way

     12:00PM 13   through the house to where they were so they wouldn't have to

     12:00PM 14   listen to this thing.  It was made specifically so it would

     12:00PM 15   hang on the bed, you wouldn't have it on the floor so people

     12:00PM 16   would fall over it.  There was all the computer technology

     12:00PM 17   built into it so we knew that it was the pressure that we were

     12:00PM 18   seeing on the machine was actually the pressure that was on

     12:00PM 19   the wound.  The tube was made so that it would connect to the

     12:01PM 20   sponge and stay on.  Initially we just had a tube that was

     12:01PM 21   jammed in, and it had alarms built into it.  It had an alarm

     12:01PM 22   built into it when the thing that collects -- this is what

     12:01PM 23   collects the fluid that comes out of the patient.

     12:01PM 24   Q.  The cannister?

     12:01PM 25   A.  The cannister.  If this got full, the machine would turn
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     12:01PM  1   off and an alarm would go off and somebody would know that

     12:01PM  2   they had to come and change this device.  The other thing it

     12:01PM  3   did is it was sealed so we didn't have to worry about nurses

     12:01PM  4   in the hospital or aides in the hospital or worse yet parents

     12:01PM  5   and kids at home taking a container that had fluid in it that

     12:01PM  6   had blood that could have hepatitis and AIDS and bacteria and

     12:01PM  7   all the awful things that can be in blood, we didn't want

     12:01PM  8   something they could just pour in toilets.  We wanted

     12:01PM  9   something that is sealed that none of this fluid would come

     12:01PM 10   out and we actually put some stuff in there that turns the

     12:02PM 11   fluid into a gel and sterilizes it, so that made it much

     12:02PM 12   safer.  We found out early in the experiment -- in our

     12:02PM 13   experience that if we had a leak somewhere in the system and

     12:02PM 14   it was sucking air through the wound instead of sucking --

     12:02PM 15   having a vacuum, that it would dry the wound out and the

     12:02PM 16   patient could get a lot worse, so they built in an alarm so

     12:02PM 17   that if we had a leak in the system and it was drawing air the

     12:02PM 18   alarm would go off and it would shut down and wouldn't hurt

     12:02PM 19   the patient.  So, there was a lot of safety features that were

     12:02PM 20   brought into it.  There was a filter brought into it because

     12:02PM 21   we were afraid that it would suck up the air and then there's

     12:02PM 22   an exhaust in here somewhere and we didn't know if bacteria

     12:02PM 23   were going to come out and be in the house or the hospital, so

     12:02PM 24   they put a filter to trap the bacteria.

     12:02PM 25   Q.  And let me -- Let me exchange with you.  Let me hand you
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     12:02PM  1   what is exhibit?

     12:03PM  2            MS. GULDE:  299.

     12:03PM  3            MR. MACON:  299.

     12:03PM  4   BY MR. MACON:

     12:03PM  5   Q.  The VAC Freedom.  If you will take this out and show the

     12:03PM  6   jury what's that's like and tell us what it's for.

     12:03PM  7   A.  This is called the Freedom.  It was called the Freedom

     12:03PM  8   because that is big and clunky and heavy.  People -- it has a

     12:03PM  9   battery in it but you can actually carry this around and go to

     12:03PM 10   grandma's house and plug yourself back in again.

     12:03PM 11   Q.  The small one does or the big one does.

     12:03PM 12   A.  The original had one as well.

     12:03PM 13   Q.  Okay.

     12:03PM 14   A.  This we wanted something that when we treated smaller

     12:03PM 15   wounds or wounds that were healing, we wanted something that

     12:03PM 16   you could carry around and go to the mall or go to school with

     12:03PM 17   because patients went to school.  We wanted something where

     12:03PM 18   you could go pick up your kid at school and not have this

     12:03PM 19   giant machine in the car.  So, the engineers came up with this

     12:03PM 20   and this was really hard.  This took a ton of work and took a

     12:03PM 21   long, long time because when you're carrying this around and

     12:03PM 22   you're putting it up and down, you can change the pressures.

     12:04PM 23   If you are sucking on a wound on your leg and you move this up

     12:04PM 24   and down, you're not sure what the pressure is at the leg as

     12:04PM 25   opposed to with the machine, and they came up with this very
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     12:04PM  1   elaborate computer thing where there's actually four little

     12:04PM  2   tubes that go inside this big tube and that would measure the

     12:04PM  3   pressure at the wound so if you were laying down the machine

     12:04PM  4   would adjust to keep the pressure at, say, 50.  If you were

     12:04PM  5   walking, the machine would adjust to keep you at 50.  If you

     12:04PM  6   were in an airplane, it would adjust to keep you at 50.  So,

     12:04PM  7   this was really the ability to get people out of the house and

     12:04PM  8   allow them to get on with life and this was a big, big step.

     12:04PM  9   Q.  And you've talked about -- about the people at the

     12:04PM 10   hospital who couldn't ever leave, that this -- this allowed

     12:04PM 11   those people to leave the hospital?

     12:04PM 12   A.  This allowed people to leave the hospital.  When patients

     12:04PM 13   saw this, they loved it.

     12:04PM 14            MR. MACON:  Your Honor --

     12:04PM 15   A.  The doctors loved it because we could get moving.

     12:05PM 16            MR. MACON:  Your Honor, if it's okay, we've come to

     12:05PM 17   the subject that we discussed earlier.  We can go around it or

     12:05PM 18   this would be a convenient place to break, whatever your

     12:05PM 19   choice.

     12:05PM 20            THE COURT:  Okay.  Well, we will -- Why don't we take

     12:05PM 21   a recess then.

     12:05PM 22            MR. MACON:  Okay.

     12:05PM 23            THE COURT:  And we'll discuss the matter.  Ladies and

     12:05PM 24   gentlemen, thank you for your wonderful attention.  It's

     12:05PM 25   really basically noon.  So, we'll come back at 1:30.  Let's
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     12:05PM  1   all rise for the jury.  Mr. Ramirez, if you will lead the jury

     12:05PM  2   out.

     12:05PM  3       (Jury out.)

     12:05PM  4            THE COURT:  Okay.  Thank you, Dr. Argenta.  You may

     12:05PM  5   step down.  Okay.  Please be seated.  So, as I understand it

     12:06PM  6   now, we've collected all the articles.  You've got me your --

     12:06PM  7   your research and my law clerks and I can spend the lunch hour

     12:06PM  8   looking over this stuff.

     12:06PM  9            MR. SADLER:  Mr. Macon was going to give us a list.

     12:06PM 10   I don't know if he has that list.

     12:06PM 11            MR. MACON:  I haven't, I don't know if --

     12:06PM 12            MS. GULDE:  We are sending copies, four copies over,

     12:06PM 13   one for you guys and two for the Court.  They are on their way

     12:06PM 14   from the office right now, Your Honor.

     12:06PM 15            MR. MACON:  They should be here in ten or fifteen

     12:06PM 16   minutes.

     12:06PM 17            THE COURT:  That's fine.  That's are the articles.

     12:06PM 18   Now, do I understand you're objecting to every article?

     12:06PM 19            MR. SADLER:  Well, Your Honor, as -- as I'm trying to

     12:06PM 20   explain, when somebody says I offer the telephone book, I feel

     12:06PM 21   like I need to ask which letter of the alphabet.

     12:06PM 22            THE COURT:  Right.

     12:06PM 23            MR. SADLER:  And so this process is going to be

     12:06PM 24   helpful.  We have the stack of the things I actually care

     12:06PM 25   about.  We will look through them very quickly.  If there are
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     12:06PM  1   some that we can focus on and communicate to you over the

     12:06PM  2   lunch hour we don't have an objection to, we will be happy to

     12:07PM  3   do that.

     12:07PM  4            THE COURT:  Whatever we can look at, --

     12:07PM  5            MR. SADLER:  Absolutely.

     12:07PM  6            THE COURT:  Since we're going to have a busy noon

     12:07PM  7   hour and we're going to start right back up at 1:30.  If

     12:07PM  8   nothing else, if I could have sort of the general categories

     12:07PM  9   that you all have concern about -- I guess what I'm getting to

     12:07PM 10   is, I'm about to look at a whole slew of documents.  Do I

     12:07PM 11   understand that there will be -- there's a general objection

     12:07PM 12   to every document or is -- are there some documents -- you've

     12:07PM 13   already seen some that you have no objection to?

     12:07PM 14            MR. SADLER:  Yes.

     12:07PM 15            THE COURT:  Can you help me there?

     12:07PM 16            MR. SADLER:  Yes.  What we were -- what we were

     12:07PM 17   unable to focus on because of the sheer volume is -- is which

     12:07PM 18   ones is he actually going to offer in evidence and -- I

     12:07PM 19   understand a set is going to come for all of us.  We will look

     12:07PM 20   at those within seconds of getting here and if there are those

     12:07PM 21   that we don't have an objection to we will communicate that

     12:07PM 22   immediately.

     12:07PM 23            MR. MACON:  Your Honor, I do have -- if he keeps

     12:07PM 24   talking about a telephone book, there were some large ones but

     12:07PM 25   there were also a number of individuals and they objected to
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     12:08PM  1   all of them.  Specific ones.  We don't need to argue about it

     12:08PM  2   now.  But that's the idea of there being all these big

     12:08PM  3   telephone books --

     12:08PM  4            THE COURT:  Whatever you can do to help my progress

     12:08PM  5   over the noon hour would be appreciated.

     12:08PM  6            MR. SADLER:  We will do it.

     12:08PM  7            MR. MACON:  Okay.  We will do.

     12:08PM  8            THE COURT:  Thank you.  Doctor, you may step down.

     12:08PM  9   I'm just going to get a sandwich here.  We will be in chambers

     12:08PM 10   if you will just knock on the door.

     12:08PM 11            MR. PARTRIDGE:  Can we send you an e-mail, Your

     12:08PM 12   Honor, would that help, as soon as we've looked at them?

     12:08PM 13            THE COURT:  Sure.  That would be great.  You can send

     12:08PM 14   us an e-mail.  Okay.  Great.  Thank you, Doctor.

     12:08PM 15       (Recess.)

             16

             17

             18

             19

             20

             21

             22

             23

             24

             25
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      1:04PM 1       (Judge enters)

      1:19PM 2            THE COURT:  Doctor, you don't have to come up here.

      1:19PM 3  You can sit right there.  You're doing fine.

      1:19PM 4            Let me -- let me say that, you know, I've tried

      1:19PM 5  cases for 24 years, and I have been a judge for 13.  I

      1:19PM 6  understand what the plaintiffs -- the plaintiffs, though, are

      1:19PM 7  asking me to look at this in a way I've never looked at a

      1:19PM 8  case.  And I'm trying to be open-minded.  But, you know, if

      1:19PM 9  we're looking under 803, 18 -- and would you get my glasses?

      1:19PM10  You know, I always look at Troy Wright's work and Professor

      1:20PM11  Graham.  But this is the way Professor Graham writes at the

      1:20PM12  end of his discussion of 803, 18.

      1:20PM13            A safeguard against jury misuse of the published

      1:20PM14  authority is found in the final sentence of Rule 803, 18,

      1:20PM15  which provides that statements may be read into evidence but

      1:20PM16  shall not be taken in the jury room.  It says "read into

      1:20PM17  evidence."  The provision attempts to present -- prevent

      1:20PM18  jurors from overvaluing the written word and from roaming at

      1:20PM19  large through the treatise, thereby forming conclusions not

      1:20PM20  subject to expert explanation and assistance.

      1:20PM21            In addition, statements in published authorities are

      1:20PM22  admissible -- are admissible only under circumstances in which

      1:21PM23  an expert is testifying.  Whether relied upon in support of

      1:21PM24  direct examination or raised on cross-examination, the expert

      1:21PM25  will have an opportunity to evaluate and explain to the trier
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      1:21PM 1  of fact how the statement contained the learned treatise

      1:21PM 2  relates to the issues that they are to decide.

      1:21PM 3            Now, this is the standard way I've tried lawsuits

      1:21PM 4  for 35 years.  And I'm being urged to do something that's, in

      1:21PM 5  my opinion, not standard.  In other words, take documents out

      1:21PM 6  of learned treatises and show them to the jury.

      1:21PM 7            MR. MACON:  I have totally failed, Your Honor.  I

      1:21PM 8  have totally failed to make my explanation to you.  I'll let

      1:21PM 9  Ms. Gulde try it, because I've done a bad job.  Because we're

      1:21PM10  not seeking -- these are not -- we're not seeking to have

      1:21PM11  these admitted or -- under the learned treatise.  That is not

      1:22PM12  -- I have miscommunicated and I apologize.  This is not an 18

      1:22PM13  exception.  This is evidence in itself.  And Ms. Gulde, you

      1:22PM14  try.

      1:22PM15            THE COURT:  But the problem --

      1:22PM16            MR. MACON:  I missed --

      1:22PM17            THE COURT:  You haven't missed anything.  You've

      1:22PM18  done -- you --

      1:22PM19            MR. MACON:  Let Ms. Gulde try.

      1:22PM20            THE COURT:  The problem I have, it's hearsay.

      1:22PM21            MR. MACON:  It's not.  We have people who intend

      1:22PM22  upon yelling whenever you say something.  Yes, yes.  But I

      1:22PM23  will --

      1:22PM24            THE COURT:  Control yourself.

      1:22PM25            MR. SADLER:  I apologize.
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      1:22PM 1            MR. MACON:  I hear this stuff all the time while I'm

      1:22PM 2  up here.  I may put something like that.  But, you know --

      1:22PM 3            THE COURT:  I've read your cases.  Help me out here.

      1:22PM 4  I'm just trying.

      1:22PM 5            MR. MACON:  It's not hearsay.

      1:22PM 6            THE COURT:  Actually, it is hearsay.  That's my

      1:22PM 7  problem.  It is hearsay.

      1:22PM 8            MR. MACON:  I give up.

      1:22PM 9            THE COURT:  That's okay.  Ms. Gulde, you can educate

      1:22PM10  me.

      1:22PM11            MS. GULDE:  Your Honor, I think perhaps the correct

      1:22PM12  way to look at this, is we don't have to reach the issue of

      1:22PM13  whether it's hearsay or not.  If you looked at the case that

      1:23PM14  we gave you that was the case in the United States Court of

      1:23PM15  Customs and Patent Appeals --

      1:23PM16            THE COURT:  Which was a '66 case.

      1:23PM17            MS. GULDE:  Right.  And the judge said he didn't

      1:23PM18  have to reach the issue of whether these things were hearsay

      1:23PM19  because they were coming in on non-obviousness.  The cases

      1:23PM20  that I saw that the defendants gave you, none of them are even

      1:23PM21  patent cases.  So this is a different type of thing from which

      1:23PM22  you would ordinarily look at it for.

      1:23PM23            THE COURT:  I realize there -- but they are -- I

      1:23PM24  appreciate the good patent judge's statement.  You just need

      1:23PM25  to help me here.  They are hearsay.  So to say, well, they're
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      1:23PM 1  coming in under non-obviousness, you can say, well, they're

      1:23PM 2  coming in under -- one cause of action instead of another.

      1:23PM 3  That doesn't change the nature of the evidence.

      1:23PM 4            MS. GULDE:  Your Honor, I mean, it's a fine

      1:23PM 5  distinction.  But when you talk about what hearsay is, it's

      1:23PM 6  something that is offered for the truth of the matter

      1:24PM 7  asserted.  We are not offering --

      1:24PM 8            THE COURT:  The third party statement offered.

      1:24PM 9            MS. GULDE:  Right.  We're not offering these things

      1:24PM10  for the truth of whatever statement is in there.  We're

      1:24PM11  offering them as evidence of praise and recognition in the

      1:24PM12  industry, which is clear, under the Fifth Circuit law, indicia

      1:24PM13  of non-obviousness that we're entitled to put on.

      1:24PM14            THE COURT:  Can you do -- I realize this.  I am

      1:24PM15  struggling with your cases somewhat.  I mean, they're summary

      1:24PM16  judgment cases.  They're cases before judges.  I didn't find

      1:24PM17  one jury case that you gave me.  And, you know, the trial

      1:24PM18  before a judge is a little bit different than a trial before a

      1:24PM19  jury.

      1:24PM20            And the -- and the clarity that you're urging, I

      1:24PM21  mean, Ms. Gulde, I didn't find in the cases.  So I'm -- I'm

      1:24PM22  here to be educated.  That's my goal.  And I'm here to try

      1:24PM23  this case in accordance with patent principles, but I need

      1:24PM24  more help on this.

      1:24PM25            So let me tell you what we're going to do.  I'm not
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      1:24PM 1  going to let Dr. Argenta talk about the Probe or Pronto, what

      1:25PM 2  it is, publication.  Now, that publication, we checked it out,

      1:25PM 3  it's from Mass General.  So from my point of view it would be

      1:25PM 4  a learned treatise.  An expert witness could talk about this,

      1:25PM 5  and -- he couldn't put it on the screen, couldn't admit it

      1:25PM 6  into evidence, but he could certainly talk about this.

      1:25PM 7            MR. MACON:  Dr. Argenta is an expert on validity.

      1:25PM 8            THE COURT:  I understand, but I see him in somewhat

      1:25PM 9  of a different light here.  Let me say, you're not going to

      1:25PM10  finish with Dr. Argenta today, in my view.  If you do, the

      1:25PM11  defense is not going to finish with him today.

      1:25PM12            MR. MACON:  I think that's probably right.

      1:25PM13            THE COURT:  Okay.  You're going to have to let me

      1:25PM14  work through the weekend on this.

      1:25PM15            MR. MACON:  Okay.  That's fair.

      1:25PM16            THE COURT:  But let me -- you know, you guys are

      1:25PM17  cutting-edge lawyers, and you do wonderful work.  I need more

      1:25PM18  help.  I just need more help.  And then I want -- and it is

      1:25PM19  true that the defendants are not citing any patent cases to

      1:26PM20  me.  That is true.  And so I just need more help.  I need --

      1:26PM21  for example, if this goes in, surely there are, you know,

      1:26PM22  instructions to jurors you give them that, you know, this is

      1:26PM23  not being admitted for the truth of the matter stated.  I

      1:26PM24  mean, there's got to be sort of instructions that encapsulate

      1:26PM25  this kind of evidence.  Because if I start letting this
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      1:26PM 1  evidence in, I mean to tell you, I am going to have lots of

      1:26PM 2  evidence in this courtroom not being admitted for the truth of

      1:26PM 3  the matter.

      1:26PM 4            And I'm -- you know, the Federal Circuit is a

      1:26PM 5  different place than the Fifth Circuit.  The Fifth Circuit

      1:26PM 6  would probably go ballistic over this.  So, I mean, I

      1:26PM 7  understand what we're doing here.  But my goal is to stay in

      1:26PM 8  the middle of the road and -- but I need better authority.

      1:26PM 9  And you get the weekend to work on this.  And then we'll come

      1:26PM10  back here Sunday night, and we'll talk about it.

      1:27PM11            MS. GULDE:  We'll do that, Your Honor.  And just one

      1:27PM12  last thought, if I can.  I mean, I think we're in agreement,

      1:27PM13  it's undisputed that evidence of praise is allowed to come in

      1:27PM14  as an indicia of non-obviousness.  That's clear Fifth Circuit

      1:27PM15  case law, and we'll give you the case cites on that.

      1:27PM16            THE COURT:  It comes in as an exhibit?

      1:27PM17            MS. GULDE:  It's admissible into evidence --

      1:27PM18            THE COURT:  As an exhibit that goes back to the jury

      1:27PM19  room?  I need a specific case on that.

      1:27PM20            MS. GULDE:  We'll look for case law on that, Your

      1:27PM21  Honor.  We will.  But I don't know how you get evidence of

      1:27PM22  praise in that you wouldn't characterize as hearsay.

      1:27PM23            THE COURT:  Well, because experts can do that.

      1:27PM24  Experts can use hearsay.

      1:27PM25            MS. GULDE:  But these articles all talk about praise
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      1:27PM 1  in the industry, Your Honor.  And they talk about it in terms

      1:27PM 2  of -- we'll go back and we'll look for you.

      1:27PM 3            THE COURT:  I just need help on that.

      1:27PM 4            MR. MACON:  May I have a point of clarification on

      1:27PM 5  this, and no argument.  And that is, why is it you believe

      1:27PM 6  that Dr. Argenta couldn't talk about it and flash it on the

      1:27PM 7  screen?

      1:27PM 8            THE COURT:  He might be able to.  I'm not to the

      1:27PM 9  point where I need to be on this yet.

      1:28PM10            MR. MACON:  Okay.

      1:28PM11            THE COURT:  So he -- you know, he may be able to.

      1:28PM12  And I know Dr. Argenta will be delighted to be back here

      1:28PM13  Monday.  The lawyers are going to be back here Sunday night.

      1:28PM14  And we'll be back here about 7:30, and you'll have to come

      1:28PM15  back to the back, and I'll open you up the back.  And we're

      1:28PM16  going to spend a couple of hours working on this Sunday night.

      1:28PM17  So that gives you all weekend.

      1:28PM18            But, ladies and gentlemen, I need really good cases.

      1:28PM19  And from the defense point of view, it doesn't help me to

      1:28PM20  cite, you know, rear-end collisions and learned treatises and

      1:28PM21  so forth.  I'm looking for patent cases, because this is not

      1:28PM22  -- this issue does not relate to products liability.  It

      1:28PM23  relates to patent cases.  So find me -- you don't have to say

      1:28PM24  a word, but just find me patent cases.  Okay?  I just -- I'm

      1:28PM25  in a patent case.
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      1:28PM 1            MR. SADLER:  I'll just say:  Yes, sir.

      1:28PM 2            THE COURT:  That's very good.  That's very good.

      1:28PM 3            MR. MACON:  So no more of those rah, rah's?

      1:29PM 4            THE COURT:  Okay.  That's great.  So you know.  Now,

      1:29PM 5  before we leave here this afternoon, I'm going to show you

      1:29PM 6  where to report Sunday night at 7:30.

      1:29PM 7            MR. SADLER:  Yes.

      1:29PM 8            THE COURT:  And we'll all congregate.  Clients don't

      1:29PM 9  have to be here.  And I'm sorry we won't have an audience.  I

      1:29PM10  know those of you in the gallery would like to be here.  But

      1:29PM11  I'm just -- this is just -- I'm just going to do this with the

      1:29PM12  lawyers.  It's just trying to get me educated.  So we'll be

      1:29PM13  here at 7:30 Sunday night.  And it may take us a couple of

      1:29PM14  hours, but we'll work through it.

      1:29PM15            MR. MACON:  That's great.

      1:29PM16            THE COURT:  In the meantime -- so you've got all

      1:29PM17  weekend, Mr. Powers and Ms. Gulde, to work on it.

      1:29PM18            MR. MACON:  She had nothing else to do.

      1:29PM19            THE COURT:  And, you know, give me the cases,

      1:29PM20  highlight them.  If you want to do a little memorandum, that's

      1:29PM21  fine.  It's not necessary.  But I really need cases.  I need

      1:29PM22  highlights.  I'll tell you what I'm looking for, jury cases,

      1:29PM23  juries; not summary judgments.  I'm looking for jury cases.

      1:29PM24  And in the patent field.  That's what I'm looking for.

      1:30PM25            MR. MACON:  That's fair.
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      1:30PM 1            THE COURT:  I would love to get, if I could, Federal

      1:30PM 2  Circuit cases.  I appreciate cites from the Eastern District

      1:30PM 3  of Michigan and so forth.  Great court, I'm sure.  And you

      1:30PM 4  cited Judge Keeley to me, who is president of the Federal

      1:30PM 5  Judges Association and a woman of great class and distinction

      1:30PM 6  and bright as a button.  But, you know, I'm not -- as smart as

      1:30PM 7  she is, she's from West Virginia, and she just doesn't control

      1:30PM 8  me or the Federal Circuit.  And, you know, she is probably the

      1:30PM 9  best judge in America, trial judge.  But at any rate --

      1:30PM10            MR. MACON:  Present company excluded.

      1:30PM11            THE COURT:  You're getting my point here?

      1:30PM12            MR. MACON:  We get the message.

      1:30PM13            THE COURT:  Okay.

      1:30PM14            MR. SADLER:  On timing, if we're going to be here at

      1:30PM15  7:30, would you like something by email in advance of that?

      1:30PM16            THE COURT:  That would -- you could.  You could

      1:30PM17  email Kerry.

      1:30PM18            MR. SADLER:  All right.  We will do that.

      1:30PM19            MR. MACON:  Thank you.

      1:30PM20            THE COURT:  You could email Kerry.  That would be

      1:30PM21  just fine.

      1:30PM22            MR. MACON:  Both email.

      1:31PM23            LAW CLERK:  Sure.

      1:31PM24            THE COURT:  Okay.  We'll get that to you.  So at

      1:31PM25  least the -- one representative from each of the three basic
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      1:31PM 1  parties here.  And I don't need -- and you can send Mr.

      1:31PM 2  Cooper -- I mean, Mr. Powers and Ms. Gulde.  And then Mr.

      1:31PM 3  McClanahan, Mr. Espey or whoever else.  But I'd be delighted

      1:31PM 4  to have the principals here.

      1:31PM 5            Okay.  So let's all stand for the jury.  So we're

      1:31PM 6  not going to go into this this afternoon.

      1:31PM 7            MR. MACON:  I'm not going to -- I'm going to -- I'm

      1:31PM 8  going to make this entire section --

      1:32PM 9       (Jury enters courtroom)

      1:32PM10            THE COURT:  Thank you so much, ladies and gentlemen.

      1:32PM11  Please be seated.  I certainly hope you had a great lunch.

      1:32PM12            And Dr. Argenta, if you will return.  Thank you so

      1:32PM13  much, sir.

      1:32PM14            Mr. Macon, please proceed.

      1:32PM15            MR. MACON:  Thank you, Your Honor.

      1:32PM16            Trevor, play that video.  You know what that number

      1:32PM17  is?  The video of the wound.  The video of the VAC, showing

      1:32PM18  how it works.

      1:32PM19            We're off to a roaring start, Your Honor.  I never

      1:32PM20  told him a thing.

      1:32PM21            THE COURT:  I threw you a curve.  So not to worry.

      1:32PM22  You're doing fine.

      1:32PM23            MS. GULDE:  It's P-651.

      1:32PM24            THE COURT:  And tell me, Ms. Gulde, that exhibit

      1:32PM25  number is?
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      1:32PM 1            MS. GULDE:  P-651, Your Honor.

      1:32PM 2            THE COURT:  Thank you so much.

      1:32PM 3  BY MR. MACON:

      1:33PM 4  Q.  Dr. Argenta, will you explain very briefly -- because the

      1:33PM 5  jurors have seen this before, will you explain briefly what

      1:33PM 6  they're seeing right now?

      1:33PM 7  A.  This is a patient who has a big wound between the belly

      1:33PM 8  button, the umbilicus, and down into the pubic area.  And this

      1:33PM 9  patient has a VAC device that's been placed in the wound.

      1:33PM10  That's that big black thing you see there.

      1:33PM11            The tube in this patient was one of the earlier

      1:33PM12  tubes.  We didn't have that little device that sticks on top.

      1:33PM13  It just goes into the tube.  And then roughly where you see

      1:33PM14  that dotted line is the plastic cover.  The black thing is

      1:33PM15  what we call the screen.  It's essentially the foam in this

      1:33PM16  case.  But it's -- we refer to it as a screen.

      1:33PM17  Q.  And tell them what they're about to see.

      1:33PM18  A.  What you will see here is that a vacuum will be applied by

      1:33PM19  a pump at the other end of this tube.  And that vacuum will

      1:33PM20  apply a vacuum to the screen, the black thing.  And you will

      1:34PM21  see this whole wound contract down.  You will only see the

      1:34PM22  part in two dimensions as the margins of the wound go in.  And

      1:34PM23  the third dimension, the bottom of the wound, is being pulled

      1:34PM24  up as well.  But you can't see that here.

      1:34PM25            So what you're going to see is, when it starts, this
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      1:34PM 1  thing will gradually shrink down to about half its size.  And

      1:34PM 2  the edges of the wound will contract to about half its size.

      1:34PM 3  Q.  And this is in real time.  That is, as long as this takes,

      1:34PM 4  is the exact time that the VAC is working?

      1:34PM 5  A.  Yes.  And this goes pretty much from hip to hip, below the

      1:34PM 6  belly button is that round black thing on top, and this is the

      1:34PM 7  pubic area below.

      1:34PM 8  Q.  Trevor, would you start it?

      1:35PM 9            Now, what have we seen?

      1:35PM10  A.  What you've seen here is the screen, the black material,

      1:35PM11  has been contracted by virtue of the fact that the holes, the

      1:35PM12  air-containing holes, in the sponge have contracted down to a

      1:35PM13  much smaller size.  And the edges of the screen making contact

      1:35PM14  with the wound, so it pulls in the edges of the wound as well.

      1:35PM15            As I said, there's a third dimension that you can't

      1:35PM16  see.  And that's the bottom of the wound is being pulled up as

      1:35PM17  well.

      1:35PM18  Q.  Okay.  Let's now -- Trevor, let's take -- so we can see

      1:35PM19  the other dimension.  Does this have an exhibit number?

      1:35PM20            MS. GULDE:  It doesn't.  It's demonstrative.

      1:35PM21            MR. MACON:  It's demonstrative.

      1:35PM22  BY MR. MACON:

      1:35PM23  Q.  Okay.  Now, take it to the first step.  Now, would you

      1:36PM24  explain to the jury what this is?

      1:36PM25  A.  This is a drawing of the device in a wound.  What you see
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      1:36PM 1  is the area that's in red is the wound.  Into the wound is

      1:36PM 2  placed the foam screen.  And then there's a drape that's put

      1:36PM 3  over the top here called the cover, which sticks to the skin.

      1:36PM 4  And then there's a suction tube which is connected with a

      1:36PM 5  newer device that we have that connects right to the top.

      1:36PM 6            And what you will see is the third dimension, that

      1:36PM 7  as the negative force is applied, the screen or the foam will

      1:36PM 8  contract down, and you will see the tissue on the bottom of

      1:36PM 9  the wound being not only moved up, but the effect is being

      1:36PM10  placed on those cells on the bottom of the wound to start to

      1:36PM11  multiply.  Because when you stretch a cell, you make that cell

      1:36PM12  multiply.  Just like when you lift weights, you make your

      1:37PM13  muscles get bigger.  When you apply a force on a cell, you can

      1:37PM14  make it multiply.  So what you will see is that, developing on

      1:37PM15  the bottom and around the sides will be more and more cells,

      1:37PM16  that will gradually fill this found in.

      1:37PM17  Q.  And Dr. Argenta, do you know of any writing anywhere,

      1:37PM18  prior to the filing of your patent application, that talked

      1:37PM19  about how you can cause the cells to divide and cause the

      1:37PM20  migration of the tissue through the use of suction?

      1:37PM21  A.  No, I don't.

      1:37PM22  Q.  Trevor, would you please?

      1:37PM23  A.  These are the cells.  These little purple things are cells

      1:37PM24  that are being stretched, and then they divide and multiply.

      1:37PM25  And the purple there is the new tissue that has filled in by
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      1:38PM 1  the cells that were made to multiply.

      1:38PM 2  Q.  And what we see there is purple.  In the pictures, you've

      1:38PM 3  seen that blood red, the color of your tie, you see that blood

      1:38PM 4  red new tissue.  Is that what we're seeing?

      1:38PM 5  A.  Yes.  That's what's called granulation tissue that is

      1:38PM 6  being induced, or made to multiply, to fill in the bottom.

      1:38PM 7  And you can see it filling in from the sides as well.

      1:38PM 8  Q.  Thank you.  Dr. Argenta, we've basically gone over it, but

      1:38PM 9  today how accepted is the wound VAC?

      1:38PM10  A.  The wound VAC is accepted throughout the world at every

      1:38PM11  major medical center in the world.  I don't know of one center

      1:38PM12  that has refused to use the wound VAC.

      1:38PM13  Q.  And in terms of usage, you talked about a million

      1:38PM14  patients.  You consider that to be a remarkable number -- or a

      1:38PM15  million patients using the wound VAC.

      1:38PM16  A.  Yeah, a million -- treating a million patients is

      1:38PM17  something significant.  I always thought that -- I operated a

      1:39PM18  lot.  I probably operated between 15 and 20,000 patients in my

      1:39PM19  life, somewhere in there.  And yet -- and I've worked very,

      1:39PM20  very hard.  And yet, the ability to treat a million patients,

      1:39PM21  I think pretty much at the same rate, I think it would

      1:39PM22  probably have taken four or five hundred years to do that.  So

      1:39PM23  I find that very gratifying.

      1:39PM24  Q.  And is the growth of the wound VAC, number of people are

      1:39PM25  using it, has that increased within the medical community?
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      1:39PM 1  A.  Like most accepted ideas, yes.  It's -- at first, there

      1:39PM 2  was a reluctance to accept it.  So the initial acceptance was

      1:39PM 3  slow.  But now we're reaching the upper end of the curve.  And

      1:39PM 4  we have acceptance not only by plastic surgeons, but it's

      1:39PM 5  extremely well accepted -- probably the biggest users of the

      1:39PM 6  VAC right now are orthopedic surgeons, bone surgeons that

      1:40PM 7  operate on the extremities.  The thoracic surgeons use it to

      1:40PM 8  treat the complications of their cardiac surgery.  It's used

      1:40PM 9  by general and trauma surgeons as the preferred method of

      1:40PM10  closing abdominal wounds now.  And then it's used by plastic

      1:40PM11  surgeons and general surgeons to treat wounds, and then by a

      1:40PM12  group of people who are not surgeons, but people that practice

      1:40PM13  in wound management as well.

      1:40PM14  Q.  And contrast that to when you first tried to get an

      1:40PM15  article on one of your studies published, in 1997.  Was it

      1:40PM16  easy to get -- you did a study using the VAC; is that correct?

      1:40PM17  A.  Yes.

      1:40PM18  Q.  And you had how many patients?

      1:40PM19  A.  We had 300.

      1:40PM20  Q.  And what were the result -- what was the result of that

      1:40PM21  study?

      1:40PM22  A.  The result of that study was, out of the 300, as I

      1:40PM23  remember, about 175 of those were chronic wounds, all except

      1:40PM24  four had benefit from using the VAC.

      1:40PM25  Q.  Did you consider that to be pretty sensational results?
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      1:41PM 1  A.  I considered that to be outstanding.

      1:41PM 2  Q.  And so you went to publish this study.  And what happened?

      1:41PM 3  A.  I sent it to a journal called Plastic and Reconstructive

      1:41PM 4  Surgery, which is the main journal of our profession.  And

      1:41PM 5  they sent it to reviewers.  There was a statistician who

      1:41PM 6  looked at the numbers to make sure that we weren't fooling

      1:41PM 7  around with numbers.  And he thought the paper was fine.

      1:41PM 8            The chief reviewer who was a plastic surgeon who is

      1:41PM 9  noted in the community as a wound healing physician, rejected

      1:41PM10  the paper and wrote that he did not believe it, and he did not

      1:41PM11  believe that this device could -- that a mechanical device

      1:41PM12  could result in this kind of healing.  So the paper was

      1:41PM13  rejected.

      1:41PM14  Q.  Was this the only time that people told you they thought

      1:41PM15  you were out on the edge; that you were -- you were beyond

      1:42PM16  conventional medicine?

      1:42PM17  A.  The first meetings that I tried to submit this paper to,

      1:42PM18  we were also rejected.  Now, they don't give you a lot of

      1:42PM19  reasons.  They tell you no.

      1:42PM20            I tried to submit it as a course at our plastic

      1:42PM21  surgery meeting, where a plastic surgeon will give a course

      1:42PM22  for usually a couple of hours.  And there is courses on fly

      1:42PM23  fishing and travel and booking an airline ticket.  And I tried

      1:42PM24  to get this course.  And that was -- then there's a lot of

      1:42PM25  medical courses as well.  And this also was refused.  And I
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      1:42PM 1  was told that it was not accepted technology at that time.

      1:42PM 2  Q.  Do you believe that you were just ahead of your time?

      1:42PM 3  A.  Yes.  I think I was ahead of my time.  And it was kind of

      1:42PM 4  lonely being out there.

      1:42PM 5  Q.  Let's talk about now -- about these allegations by the

      1:42PM 6  defendant's lawyers that you stole other people's ideas.  I'm

      1:43PM 7  going to talk to you about four claimed pieces of prior art

      1:43PM 8  that they mentioned.  If they bring up other issues, I may

      1:43PM 9  have to call you back to talk to these jurors.  But I think

      1:43PM10  the place to start is -- let's go to Defendant's Exhibit 111,

      1:43PM11  Trevor, the Chariker-Jeter.

      1:43PM12  A.  The Chariker-Jeter --

      1:43PM13  Q.  Well, before you get there, let's set the stage.  You

      1:43PM14  heard the lawyers, both, for Medela and for Mr. Weston, saying

      1:43PM15  that you stole Mark Chariker's idea.  You heard that?

      1:43PM16  A.  Yes.

      1:43PM17  Q.  And is that correct?

      1:43PM18  A.  No.  That's totally incorrect.

      1:43PM19  Q.  First place, had you ever seen or heard about Mark

      1:43PM20  Chariker?

      1:43PM21  A.  No.

      1:43PM22  Q.  Now, let's talk about -- why don't you summarize and tell

      1:43PM23  us the reasons why Mark Chariker's article had nothing to do

      1:43PM24  with the -- your wound healing device and why the patent

      1:43PM25  office agreed with that?
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      1:44PM 1  A.  I don't know exactly how this paper was submitted to the

      1:44PM 2  Patent Office, but it was part of the material that we

      1:44PM 3  submitted to the Patent Office.  The Patent Officer, whose job

      1:44PM 4  it is to review all this, read this.  And then, as in 99

      1:44PM 5  percent of patents, the patent was rejected because explain

      1:44PM 6  this and explain that.  One of the things that he wanted us to

      1:44PM 7  explain was the Chariker device -- the Chariker paper.  I'm

      1:44PM 8  sorry.  And the second one was the Zamierowski patent.

      1:44PM 9  Q.  Let's just talk about Chariker right now.  We can come

      1:44PM10  back.

      1:44PM11  A.  I had never seen this paper before it was sent in, because

      1:44PM12  it was published in a journal called Contemporary Surgery.

      1:44PM13  Contemporary Surgery is what we call a low impact surgery --

      1:44PM14  journal.  The editor, in a letter to Ms. Jeter, said that it

      1:45PM15  was neither a scientific journal or a research journal.  And

      1:45PM16  that's true.  So this paper existed.  But the power of this

      1:45PM17  journal, the authority of this journal was such that the

      1:45PM18  papers in this journal were not considered scientifically

      1:45PM19  strong enough to be on PubMed, which is what we use to --

      1:45PM20  Q.  And that's a computer system, correct?

      1:45PM21  A.  That's a computer system that is run by the United States

      1:45PM22  government and run by the -- not the Food and Drug

      1:45PM23  Administration.  But the National Institutes of Health run

      1:45PM24  that.  And they decide which journals they will look at.  And

      1:45PM25  there's English journals and journals of every language on
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      1:45PM 1  earth.  And so this wasn't on there.  So I never got this.

      1:45PM 2  But since -- somehow someone found it and it was submitted to

      1:45PM 3  the Patent Office.

      1:46PM 4            They asked me to look at this, and I read this.  And

      1:46PM 5  I had very little understanding why they thought this even had

      1:46PM 6  anything to do with my patent, because this paper specifically

      1:46PM 7  was written -- it's titled The Management of Incisional and

      1:46PM 8  Cutaneous Fistulas with Closed Suction.  It doesn't say

      1:46PM 9  anything about the treatment of wounds or the treatment of

      1:46PM10  injuries.  It says "the management of fistulas."  And I wasn't

      1:46PM11  treating fistulas, as I said.  That was one of the

      1:46PM12  contraindications that we put on our thing to the FDA.

      1:46PM13  Q.  Let me stop you right here.  You used a word I don't

      1:46PM14  understand.  Contraindications.  When you told the FDA about

      1:46PM15  your new device, you say you have a contraindication, does

      1:46PM16  that mean you told the FDA that you didn't expect it to be

      1:46PM17  used for fistulas?

      1:46PM18  A.  No.  They asked us, where would you not use this device?

      1:47PM19  List where you would not use this device, so some other guy --

      1:47PM20  doctor doesn't pick this up and use it.  And with all drugs

      1:47PM21  and with all devices you list these.  With drugs you say, this

      1:47PM22  should not be taken by a baby.  It should not be taken by

      1:47PM23  someone who is nursing, that kind of thing.  In this

      1:47PM24  particular device we listed that it should not be used with

      1:47PM25  fistulas, because I wasn't sure that that would not keep the
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      1:47PM 1  fistula open.

      1:47PM 2  Q.  So you didn't expect for your wound healing device to be

      1:47PM 3  used on fistulas?

      1:47PM 4  A.  No.

      1:47PM 5  Q.  Okay.  Thank you.

      1:47PM 6  A.  I said it should not be used with cancer, because I was

      1:47PM 7  afraid that bringing new blood vessels and causing growth,

      1:47PM 8  making growth, would not make the cancer get out of control.

      1:47PM 9            I said that it should be not used with non-debrided

      1:48PM10  osteomyelitis, an infection in the bone that had not been

      1:48PM11  surgically removed, because that's very hard to clear up.  And

      1:48PM12  my fear was that we would cover this infected bone with a

      1:48PM13  flat -- with tissue.  And then later, years later, this would

      1:48PM14  get infected and break down and cause problems.

      1:48PM15  Q.  Let me -- let me -- we'll come back to that.  But let me

      1:48PM16  just focus on the Chariker-Jeter article.  You told the Food

      1:48PM17  and Drug Administration your wound healing device shouldn't be

      1:48PM18  used on fistulas.  And that's one difference.

      1:48PM19  A.  Yes.

      1:48PM20  Q.  Now, continue right now just to focus on the differences

      1:48PM21  between what Chariker-Jeter wrote and what your wound healing

      1:48PM22  device --

      1:48PM23  A.  In the Chariker-Jeter device, the concept of it completely

      1:48PM24  is to remove the fluid that's coming out of the valve.  And

      1:49PM25  they say that in their sentence right there at the very top.
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      1:49PM 1  Perhaps the most important part facet, the most important part

      1:49PM 2  of our system is its ability to continually remove the

      1:49PM 3  effluent, the material coming out of the fistula, from the

      1:49PM 4  wound bed.

      1:49PM 5            So this clearly, in my mind, was a drainage device.

      1:49PM 6  Its purpose was to remove the fluid, and allow, hopefully, the

      1:49PM 7  patient's body to react and possibly even heal this wound.

      1:49PM 8  Okay?

      1:49PM 9            The second thing they had, as you go a little bit

      1:49PM10  further down -- and you saw part of this red, but

      1:49PM11  unfortunately they stopped a sentence short.  It said:  This,

      1:49PM12  in turn, decreases, makes less, the degree of fibroplasia,

      1:49PM13  i.e. granulation tissue.  This device decreases the amount of

      1:50PM14  granulation tissue that is formed, because it prevents this

      1:50PM15  irritation from the bowels coming out.  So the concept was to

      1:50PM16  decrease granulation, which is 180 degrees around from what I

      1:50PM17  said, was that we wanted to increase granulation tissue.  We

      1:50PM18  specifically wanted to make these cells multiply and grow

      1:50PM19  faster.  So this was 180 degrees difference from what I

      1:50PM20  preached in my invention.

      1:50PM21  Q.  Okay.  And so this was drainage.  This was dealing with

      1:50PM22  fistulas.  They wanted to decrease the granulation.  You

      1:50PM23  wanted to increase it?

      1:50PM24  A.  We wanted to increase it, because they were treating just

      1:50PM25  a fistula.  They were not treating the wound around the
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      1:50PM 1  fistula directly.  I was treating the wound.  They were

      1:50PM 2  treating the fistula.

      1:50PM 3  Q.  Okay.  And is there a difference in the approach as to

      1:50PM 4  when you stopped the treatment, between Chariker-Jeter's

      1:51PM 5  article and yours?

      1:51PM 6  A.  Yeah.  There is a major difference.  In the Chariker --

      1:51PM 7  can you make that bigger?

      1:51PM 8  Q.  I'll do my best.

      1:51PM 9  A.  In the Chariker-Jeter device, none of the patients they

      1:51PM10  demonstrated in their paper, or even in the chapters they

      1:51PM11  wrote, had their device kept on the wound until the wound

      1:51PM12  completely healed.  They specifically --

      1:51PM13       (Video disappeared)

      1:51PM14  A.  Just went away.

      1:51PM15  Q.  I'm sorry.  Okay.

      1:51PM16  A.  They specifically removed their device when the fistula

      1:51PM17  stopped leaking.  And they had seven patients in this study.

      1:51PM18  They said four of the seven patients in this study were

      1:51PM19  discharged with a closed fistula.  And it closed and there was

      1:51PM20  no recurrence.  One patient, which they report as a success,

      1:51PM21  was discharged from the hospital, wearing a drainage colostomy

      1:51PM22  pouch to collect her minimal fistula output.  So they had not

      1:52PM23  even closed the fistula.  They had made it smaller.  Okay?

      1:52PM24  But they considered it a success in this paper and sent the

      1:52PM25  patient home with a colostomy bag.
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      1:52PM 1            This fistula closed approximately one week after

      1:52PM 2  discharge.  So one week after this patient got home -- and

      1:52PM 3  specifically in this paper it says, when the patient -- when

      1:52PM 4  the drainage devices stop, they go just to dressing changes.

      1:52PM 5  So this patient closed the wound and the fistula just with

      1:52PM 6  dressing changes, which was the old, classic way of doing

      1:52PM 7  this, that's been done for the last 50 years.

      1:52PM 8            Two of the patients with enterocutaneous fistula

      1:52PM 9  died as a result of congestive heart failure, but both

      1:52PM10  fistulas had closed prior to death.  So what they're saying is

      1:52PM11  four of the patients closed their fistula.  Never in here do

      1:52PM12  they say anything about the wound being closed.  One patient

      1:53PM13  was discharged with both the wound and the fistula open.  The

      1:53PM14  remaining two patients, the -- died, but their fistulas had

      1:53PM15  closed.  But they never say anything about their wounds.

      1:53PM16  Q.  Okay.  So the four reasons, I understand, one, this one

      1:53PM17  involves -- Chariker-Jeter involves drainage.  You involve

      1:53PM18  wound healing?

      1:53PM19  A.  Yeah.  The Chariker-Jeter device is specifically aimed at

      1:53PM20  a very small subset of patients that have holes in their

      1:53PM21  bowel.  One of their patients had a hole in their urinary

      1:53PM22  system.  And that's what it specifically addresses.

      1:53PM23  Q.  So do you think it's totally different from what you were

      1:53PM24  talking about?

      1:53PM25  A.  It's totally different.  They're treating drainage.  We're
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      1:53PM 1  treating a wound.  They're decreasing granulation.  We're

      1:53PM 2  increasing granulation.  We're treating to close a wound.

      1:53PM 3  They're treating to control the fistula.

      1:54PM 4            A little further down it says, the main advantage of

      1:54PM 5  the continuous suction is almost total elimination of the

      1:54PM 6  caustic, the irritating, effluent, which is the material

      1:54PM 7  coming out of the wound.  So what they're saying is that the

      1:54PM 8  main advantage of their device is not to heal a wound.  Their

      1:54PM 9  main advantage is to control the stuff that's coming out of

      1:54PM10  the fistula so that the body can heal itself.

      1:54PM11  Q.  Thank you.

      1:54PM12  A.  One more.

      1:54PM13  Q.  One more.  Okay.  You're in charge.

      1:54PM14  A.  And then they talk about -- this was addressed more at

      1:54PM15  nurses and people we called enterostomal therapists, which are

      1:54PM16  people that take care of colostomy pouches and colostomy bags.

      1:54PM17  And that's what Ms. Jeter is.  And what she says here is,

      1:54PM18  generally speaking, all that is required of the patient's

      1:54PM19  nurse is maintenance of the careful records of the output of

      1:54PM20  the fistula.  They measure how much comes out so that you can

      1:55PM21  get an idea of how much you have to put in your IV.  It

      1:55PM22  doesn't mention anything about watching the wound heal.  It

      1:55PM23  doesn't say anything about measuring the wound healing.  It

      1:55PM24  doesn't say anything about observing if the wound closes.  All

      1:55PM25  they're measuring is what comes into this bag.
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      1:55PM 1  Q.  Sounds to me like you're pretty convinced there's no

      1:55PM 2  relationship between Chariker-Jeter and what you've done?

      1:55PM 3  A.  I'm so convinced that when I read this paper, I couldn't

      1:55PM 4  understand why the patent examiner even had the slightest

      1:55PM 5  problem.

      1:55PM 6  Q.  Okay.  Well, let's go to the second bit of prior art that

      1:55PM 7  they're asserting to say that you stole it.  And that is what

      1:55PM 8  they call the Kremlin papers.  And that's Exhibit 292.  First,

      1:55PM 9  would you tell the jury what the Kremlin papers are?

      1:55PM10  A.  The Kremlin papers are a collection of papers that were

      1:55PM11  translated from the Russian literature in the mid-1980s.  And

      1:56PM12  again, these were papers that we could not access by our

      1:56PM13  searches.  They were not on PubMed because they were in an

      1:56PM14  obscure Russian journal.  So when we did our searches and when

      1:56PM15  the Patent Office originally did their searches, they couldn't

      1:56PM16  find any of these papers.  I guess there's two papers that

      1:56PM17  they have designated to talk to.

      1:56PM18  Q.  Right.

      1:56PM19  A.  This is actually a large group of papers that was written

      1:56PM20  by a lot of different people.  One of the people that wrote

      1:56PM21  about it is a doctor called Davydov, who was in Belarus, which

      1:56PM22  is about a hundred miles above where my children came from.

      1:56PM23  There's Ukraine.  The top layer of Ukraine has Kiev, which is

      1:56PM24  a big city.  Above that is Chernobyl, the nuclear plant that

      1:57PM25  blew up.  And then on the other side of the border is Belarus.
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      1:57PM 1  Q.  Where were your two girls from?

      1:57PM 2  A.  They were from an area east of Kiev, Karakul.

      1:57PM 3  Q.  I'm lost.  But continue.

      1:57PM 4  A.  And so this -- and all of these Davydov people were from

      1:57PM 5  this area of Belarus.  Belarus is a very rural area.  It's

      1:57PM 6  largely farming.  It's very poor.  And it's a very hard struck

      1:57PM 7  area.  Belarus, like the Ukraine, was an area in which World

      1:57PM 8  War II was fought.  So the country was devastated.  It was an

      1:57PM 9  area that Stalin kind of pillaged because they had a lot of

      1:57PM10  farming.  So he made these people -- worked them to death

      1:57PM11  basically so he could get the crops out of there.  So it's a

      1:57PM12  very, very poor area.

      1:57PM13  Q.  How do you have such a knowledge of this area?

      1:57PM14  A.  Well, I've been there multiple times.  I haven't been to

      1:58PM15  Belarus.  But I've spent a lot of time in eastern Europe, in

      1:58PM16  Russia, in Ukraine, Bulgaria and Romania.

      1:58PM17  Q.  Have you spent any time in the hospitals there?

      1:58PM18  A.  Yes, I have.

      1:58PM19  Q.  When you were picking up -- waiting to pick up your girls,

      1:58PM20  how long did you spend in the hospitals there?

      1:58PM21  A.  We had to spend a month there waiting for all the things

      1:58PM22  to be stamped and all of the stuff to be done.  So I went and

      1:58PM23  operated in Kiev, which is right on the other side of the

      1:58PM24  border of Belarus.  And I operated in what was considered the

      1:58PM25  most advanced hospital in Kiev.  That was sort of the
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      1:58PM 1  university hospital in Kiev.  And I operated there four days.

      1:58PM 2  Q.  And were the conditions pretty modern and pretty up to

      1:58PM 3  date?

      1:58PM 4  A.  Do you have that photograph?

      1:58PM 5  Q.  I'll find it.  We'll find it.  You keep going with your

      1:58PM 6  story, and we'll find it.

      1:58PM 7  A.  The conditions were incredible.  The doctors were good.

      1:58PM 8  The doctors work hard.  They had been kept away from all the

      1:59PM 9  literature from the western world.  So they were dying for

      1:59PM10  knowledge.  The only thing they were exposed to during the

      1:59PM11  communist era was just what the government told them they

      1:59PM12  could have.  So they did not have a whole lot of experience in

      1:59PM13  western medicine.  They were dying for anything that you could

      1:59PM14  teach them.

      1:59PM15  Q.  Okay.  What is this picture?

      1:59PM16  A.  This is the operating room in the hospital.

      1:59PM17  Q.  That's the operating room?

      1:59PM18  A.  1999.  And that guy that looks like -- from the moon is

      1:59PM19  me.

      1:59PM20  Q.  The guy with the vail?

      1:59PM21  A.  Basically, in the operating room you would come in with

      1:59PM22  your clothes on, which you never do in this country.  You just

      1:59PM23  have a white coat.  They wrapped your head in a turban of

      1:59PM24  gauze.  And then there was a piece of gauze that you hung

      1:59PM25  around your face so that if you cough or sneeze, bacteria
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      1:59PM 1  wouldn't go out.  You got one piece of gauze and one hat per

      1:59PM 2  week.  So you were expected to wear this, no matter how many

      1:59PM 3  cases you did, for the whole week.  They didn't care if you

      2:00PM 4  took it home and washed it or cleaned it or didn't do anything

      2:00PM 5  with it.  But that's what you got.

      2:00PM 6            And this is a little girl that they sent to operate,

      2:00PM 7  which was a very, very difficult case.  This girl had

      2:00PM 8  tuberculosis.  So her jaw was fused to her base of her skull.

      2:00PM 9  And the problem was trying to open her jaw.  So I had to do a

      2:00PM10  very delicate operation between the skull, base of the skull,

      2:00PM11  and the ear and the jawbone.  And the nerve that controls the

      2:00PM12  face goes right through it.  So it was kind of a difficult

      2:00PM13  surgery.

      2:00PM14            And this is the mask -- this is the tube you can see

      2:00PM15  going down her nose to put her to sleep.  And this same tube

      2:00PM16  was used on three patients that same morning.  The first

      2:00PM17  patient was done, they dipped it in alcohol, and the next one,

      2:00PM18  the next patient, they dipped it in alcohol, and the next one.

      2:00PM19  And this poor kid was number four that day.

      2:00PM20            And this is a respirator, this black thing next to

      2:00PM21  me here.  This is a very, very primitive machine.  Okay?  And

      2:01PM22  it's all automatic, so that there's a cylinder that pushes

      2:01PM23  down.  In this country we have all these computers connected

      2:01PM24  so you'd know exactly how much is going in and how much is not

      2:01PM25  going in.  And this device was very, very primitive.  But they
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      2:01PM 1  made pretty darn good use of it.  And this was the only

      2:01PM 2  anesthesia machine in the hospital, and this was the only

      2:01PM 3  endotracheal tube in the hospital.  So we had to keep washing

      2:01PM 4  it.

      2:01PM 5            And then I operated on this girl.  There was one

      2:01PM 6  chisel in the hospital, one.  So when I started to break the

      2:01PM 7  jaw loose from the base of the skull, the chisel broke, broke

      2:01PM 8  into two pieces.  So there was no drill.  There was no saw.

      2:01PM 9  Now there was no chisel, which was a real anxiety-producing

      2:01PM10  situation.  And she was asleep and everything was open.

      2:01PM11            So the janitor went down to the basement and took a

      2:01PM12  piece of steel on a grindstone and made something sharp, and

      2:01PM13  then we dipped it in iodine for about ten minutes.  And I used

      2:02PM14  a piece of metal, I have no idea where it came from, to break

      2:02PM15  this girl's jaw loose from her skull.  And the operation

      2:02PM16  succeeded.  It was -- there was no air-conditioning.  The

      2:02PM17  air-conditioning is this window in back that you open.  It

      2:02PM18  opens out to the street where all these buses are going by.

      2:02PM19  So it was incredibly hot.  It was very high anxiety.

      2:02PM20            We didn't have anything -- we didn't have any

      2:02PM21  x-rays, so you couldn't tell where you were.  We didn't have

      2:02PM22  fluoroscopes so we could x-ray.  And it was not fun.  But at

      2:02PM23  the end of the case she could eat, and she could open her jaw,

      2:02PM24  which was very, very rewarding.

      2:02PM25  Q.  So these were the conditions in the general area of
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      2:02PM 1  this -- the guy who is writing this article?

      2:02PM 2  A.  This was the most advanced hospital in the biggest city

      2:02PM 3  for maybe, I don't know, a thousand miles around.

      2:02PM 4  Q.  After that experience, tell us about what they were doing

      2:02PM 5  in this paper and why it has nothing to do with your device,

      2:03PM 6  your invention.

      2:03PM 7  A.  If you did what's done in this paper in America, you would

      2:03PM 8  probably gather up most of the malpractice attorneys in the

      2:03PM 9  United States at your front door.  And it is not that these

      2:03PM10  doctors were bad guys.  Basically, they had a situation in the

      2:03PM11  mid-'80s where the country was falling apart economically.

      2:03PM12  There was no -- the government was falling apart.  Doctors and

      2:03PM13  people in the hospital were paid less than bus drivers.  So

      2:03PM14  there was nothing there.

      2:03PM15            And these doctors had a lot of patients who were

      2:03PM16  very, very sick.  And they had no antibiotics, by and large --

      2:03PM17  or very minimal antibiotics.  They had very, very minimal

      2:03PM18  surgical tools.  I had one doctor who visited me from Moscow,

      2:03PM19  and they had one scalpel in his whole operating theater that

      2:03PM20  they passed around.  And every single scalpel blade had to be

      2:04PM21  used on 50 cases before it was thrown away.  So the nurse

      2:04PM22  would take it and sharpen it for the next person.  And if you

      2:04PM23  were number 50, you had a tough time.  If you were number one,

      2:04PM24  you had a clean cut.  But if you were number 50, you were in

      2:04PM25  trouble.

                                                                             542

      2:04PM 1  Q.  So tell us exactly what they're doing in this paper that

      2:04PM 2  --

      2:04PM 3  A.  This paper is about mastitis.  Mastitis is an infection in

      2:04PM 4  the breast in women who are nursing.  And this is very, very

      2:04PM 5  important because in this part of Russia at this time, and

      2:04PM 6  even in the '90s when I was there, if you had a baby, you had

      2:04PM 7  to nurse that baby because you could not go to the drugstore

      2:04PM 8  and buy Similac or anything else.  It was just -- you just

      2:04PM 9  couldn't get this stuff.  Or else you had to hire what's

      2:04PM10  called a wet nurse, a woman who nursed multiple people's

      2:04PM11  children.

      2:04PM12            And these were farming women, and they were out

      2:04PM13  there hoeing and digging all day and working with animals.  So

      2:05PM14  their breast was dirty.  The baby was nursing, and these

      2:05PM15  breasts would become contaminated.  And abscesses would form

      2:05PM16  in the breast.

      2:05PM17  Q.  Let me stop you here.  If a woman has -- if a woman who is

      2:05PM18  nursing has mastitis in the United States, what do they do?

      2:05PM19  A.  In the United States you could get it very, very early.

      2:05PM20  You would put -- you would put heat on it, which is very hard

      2:05PM21  to get when you're out there hoeing in a field all day.  You

      2:05PM22  would go on antibiotics.  And if that didn't work, then you

      2:05PM23  would go to -- you take medicine to stop lactating, to stop

      2:05PM24  your milk and your baby would have to drink formula.

      2:05PM25            And then if that all failed, and you got a
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      2:05PM 1  collection of puss, you would have a surgical procedure, an

      2:05PM 2  incision, and drain it, and antibiotics.

      2:05PM 3  Q.  Let's talk about this paper that they say shows that you

      2:05PM 4  should have -- that your technique was thought of before.

      2:05PM 5  What exactly were they doing with women with mastitis in this

      2:06PM 6  Russian paper?

      2:06PM 7  A.  In this paper the mastitis is much more advanced.  A lot

      2:06PM 8  of these women had disease in their whole breast or in whole

      2:06PM 9  areas of the breast.  The first approach was to what they call

      2:06PM10  radically excise the area involved, which is something we

      2:06PM11  don't do in this country.  It's like a cancer operation.  They

      2:06PM12  talk about quadratectomy, where you take out a quarter of the

      2:06PM13  breast.  And some of these women had multiple incisions made

      2:06PM14  in this breast if the abscess had spread around.

      2:06PM15  Q.  So they would amputate a quarter or half of the breast?

      2:06PM16  A.  Yes.  So you didn't have -- but the big problem is you did

      2:06PM17  this, but you wanted to keep the women nursing, so they would

      2:06PM18  keep lactating.  So this breast was continuously making milk,

      2:06PM19  at the same time that you made all these cuts in it, to drain

      2:06PM20  all this puss that was inside of it.  And you didn't give them

      2:06PM21  antibiotics because there wasn't any.  And the author claims

      2:06PM22  this is one of the benefits of this technique.

      2:06PM23            So after you took out what you saw as far as gross

      2:07PM24  tissue, they had this wand, which is number one.  And this is

      2:07PM25  made of either metal or plexiglass.
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      2:07PM 1  Q.  When you say a wand, you're talking about a long object?

      2:07PM 2  A.  A rod.

      2:07PM 3  Q.  A rod?

      2:07PM 4  A.  A rod.

      2:07PM 5  Q.  Okay.

      2:07PM 6  A.  And in various papers it's real long.  In some of the

      2:07PM 7  papers it's real short.  It depends on what you're operating

      2:07PM 8  on.  And then that's attached to a source of suction.  And in

      2:07PM 9  the operating room, after they took out all they could take

      2:07PM10  out, they connected this to a very high suction.  In our

      2:07PM11  device we talk about going from somewhere from a hundred to

      2:07PM12  150 millimeters of negative pressure.  This was up to like 600

      2:07PM13  millimeters of negative pressure, which gets you even a little

      2:07PM14  bit above what you would do for liposuction.  And those of you

      2:07PM15  who have ever watched liposuction on television, when you put

      2:07PM16  that catheter in and you suck out the fat.  They put this

      2:07PM17  device in the breast and they sucked out tissue around the

      2:08PM18  area they had cut on.

      2:08PM19  Q.  Did that hurt?

      2:08PM20  A.  I would imagine it hurt at great deal, because it was done

      2:08PM21  under general anesthesia.

      2:08PM22            And then they packed the wound.  Okay?  So this

      2:08PM23  patient would then be awakened and go to the ward.  And then

      2:08PM24  what they did is the next several days -- they talk of two or

      2:08PM25  three days, up to even five days, where they would go back on
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      2:08PM 1  the ward and put this cup, which is number 3, I guess -- sort

      2:08PM 2  of this funny looking cup.  Put that on the breast and put

      2:08PM 3  this wand through the cup and into the breast.  And with a

      2:08PM 4  lower vacuum, they would suck out the tissue that was still in

      2:08PM 5  there that was infected.

      2:08PM 6            And this would be milk, because the woman is still

      2:08PM 7  nursing.  And milk is a great source of food for bacteria,

      2:09PM 8  because if you put bacteria on milk, they just grow like the

      2:09PM 9  dickens.  There was blood in there, and there was dead tissue

      2:09PM10  in there.  Okay?  So they did this usually for two to three

      2:09PM11  hours, once or twice a day, for three to five days after

      2:09PM12  surgery.  And then after that, they would just pack the wound,

      2:09PM13  and it would heal, hopefully.

      2:09PM14  Q.  Dr. Argenta, I don't understand.  How does that relate to

      2:09PM15  your device?

      2:09PM16  A.  It doesn't relate to my device, outside of the fact that

      2:09PM17  if you're just looking at vacuum and this funny looking cup,

      2:09PM18  then I think you could say, that looks like what you use.  But

      2:09PM19  this is a tool that's used for removing tissue and removing

      2:09PM20  milk.  It certainly isn't left on for any period of time.

      2:09PM21            The wound cannot heal because you've got this metal

      2:09PM22  rod stuck into the wound.  So it's not like this wound can

      2:09PM23  heal.  It takes out bacteria to the point where there's no

      2:10PM24  active infection going on.  And this would be about where we

      2:10PM25  would start to use the VAC.  And this is where they end their
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      2:10PM 1  therapy.

      2:10PM 2            So it's a device used to remove -- we call that

      2:10PM 3  surgical debriden, where you take out what's dead and what's

      2:10PM 4  dying and what you think is not going to make it.

      2:10PM 5  Q.  Is the purpose of your invention to take out dead or dying

      2:10PM 6  tissue or milk?

      2:10PM 7  A.  No.  And one of the contraindications that we list were

      2:10PM 8  dead tissue.  We debrided, surgically removed what was dead in

      2:10PM 9  the wound.  Because once it's dead, you can't bring it back to

      2:10PM10  life.  And all it is, is a source for bacteria to multiply.

      2:10PM11  And it just makes it a God-awful mess.  So we take out what's

      2:10PM12  dead.  And we get the wound -- in this country we have things

      2:10PM13  like special surgical hoses that you wash the wound, and you

      2:10PM14  wash away the bacteria.  And then we put the VAC device to

      2:11PM15  heal this wound.

      2:11PM16            This is a device that's used to take out dead

      2:11PM17  tissue, to take out milk, and get the wound relatively clean.

      2:11PM18  And then instead of going to a VAC, they go to just dressing

      2:11PM19  changes and pack it.

      2:11PM20  Q.  Is this, the Kremlin papers, totally different from your

      2:11PM21  invention?

      2:11PM22  A.  The Kremlin papers have nothing to do with my invention.

      2:11PM23  They look at some of the same things.  They look at bacteria

      2:11PM24  in a couple of the papers.  Because all of the Davydov papers

      2:11PM25  address the treatment of abscesses, pockets of puss.  And
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      2:11PM 1  that's what Davydov treats, is pockets of puss.  If you don't

      2:11PM 2  have a pocket of puss, you don't get this technique.

      2:11PM 3  Q.  Thank you.  Let's go to the third one they mention.  And

      2:11PM 4  that was the Wooding-Scott paper.  And the jury may remember

      2:11PM 5  that the attorney for Mr. Weston read a long passage of it.  I

      2:11PM 6  believe that's 88, Defendant's 88, I believe.

      2:12PM 7            THE COURT:  Defendant's 88?

      2:12PM 8            MR. MACON:  Yes, Your Honor.

      2:12PM 9  BY MR. MACON:

      2:12PM10  Q.  Okay.  This is the, No Wound is Too Big for Resourceful

      2:12PM11  Nurses.  And the lawyers for the defendants read this in long

      2:12PM12  detail.  And so would you tell us what this is all about?

      2:12PM13  A.  This is a article -- an article in what's called RN, which

      2:12PM14  is registered nurse, which is a magazine.  Okay?  And it's by

      2:12PM15  Mrs. Scott, Wooding-Scott, who is a nurse and what we call a

      2:12PM16  stomal therapist, which is just like Mrs. Jeter is.  It is

      2:12PM17  people who are trained to take care of colostomy bags and this

      2:12PM18  kind of thing.

      2:12PM19            And what this is about is a very sad case, like you

      2:12PM20  heard yesterday.  There are certain kinds of cancer, ovarian

      2:12PM21  cancer, colon cancer, pancreatic cancer and some of the rare

      2:12PM22  cancers, that you have in your belly, that tend to break into

      2:12PM23  pieces.  And they go around in your abdominal cavity.  So you

      2:13PM24  could have thousands and thousands and thousands of tumors in

      2:13PM25  your belly.  My father had pancreatic cancer, and he had the
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      2:13PM 1  same condition when he died.

      2:13PM 2            So, basically, what happens is it makes -- this

      2:13PM 3  cancer is in a cavity, that contains your intestines and your

      2:13PM 4  liver and everything else.  It's an open cavity.  And it makes

      2:13PM 5  a fluid.  It's filled with protein.  And this is called

      2:13PM 6  malignant ascites.  And this is a very bad thing to have,

      2:13PM 7  because as fast as you can empty this out, it collects again.

      2:13PM 8            And the problem we get into with these patients is

      2:13PM 9  sometimes -- when this paper was written, not so much anymore

      2:13PM10  where we can get CAT scans and that kind of thing.  This was

      2:13PM11  sort of before sophisticated CAT scans.  You would open

      2:13PM12  someone, trying to take out their cancer.  And you would find

      2:13PM13  literally a million tumors all over the belly, on the

      2:13PM14  intestine, on the liver, on the walls, and all this fluid.

      2:14PM15  And you can't cut them all off.  You have to either do

      2:14PM16  chemotherapy, but you cannot surgically remove it.

      2:14PM17            So the problem is closing this belly up again.  And

      2:14PM18  this is the kind of belly that you suture.  You put in lots of

      2:14PM19  layers of suture, because if it springs a leak, it's always

      2:14PM20  making fluid inside, and it's like having a garden hose in

      2:14PM21  something that you're trying to close.  So all this fluid

      2:14PM22  comes up.  And just like the fluid that's coming from your

      2:14PM23  bowel, it's wet, it's got a lot of protein, it tends to

      2:14PM24  irritate the daylights out of the skin.  It's a great source

      2:14PM25  for bacteria because it has a lot of protein in it, so
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      2:14PM 1  bacteria tend to grow.

      2:14PM 2            And the most common thing that happens is your skin

      2:14PM 3  starts getting macerated and falling apart.  And it's very

      2:14PM 4  painful.  It's a horrible thing to have.  It's a terrible

      2:14PM 5  condition to have.

      2:15PM 6            And it talks about this woman who has this.  And

      2:15PM 7  once you get to this stage, unless you've got some wonderful

      2:15PM 8  chemotherapeutic drug, you're dead.  Your time is very, very

      2:15PM 9  limited.  Okay.  And this woman, as you saw, she's what's

      2:15PM10  called a "no code," where the family or the patient will say,

      2:15PM11  if my heart stops, don't try to resuscitate me, because I know

      2:15PM12  I'm going to die, and I don't want to live.  Okay?

      2:15PM13  Q.  And as a matter of fact, didn't she die very shortly after

      2:15PM14  this paper?

      2:15PM15  A.  She died very shortly after this was done.  And what

      2:15PM16  Wooding-Scott did is she put a drain, okay, what's called the

      2:15PM17  Lavacuator drain -- which is a big drain, about as big as my

      2:15PM18  little finger -- into that wound, and then put a drape over

      2:15PM19  the top to close it, and then connected that drain to suction,

      2:15PM20  so that as the fluid came out, that fluid would go into the

      2:16PM21  machine and not go all over the patient and keep her wet and

      2:16PM22  make her uncomfortable.

      2:16PM23            They used a transparent dressing to protect the

      2:16PM24  wound, similar to what we use in ours.  And I guess that's

      2:16PM25  where they see a similarity.  And then this double lumen
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      2:16PM 1  catheter, Lavacuator, which is placed in the wound and the

      2:16PM 2  fluid is drained up.  Okay?

      2:16PM 3            And the only purpose of this is to take away the

      2:16PM 4  fluid so that you don't have to change this woman's clothes

      2:16PM 5  all the time and she doesn't get all this irritation.  And

      2:16PM 6  she's comfortable when she dies.

      2:16PM 7  Q.  And was the purpose of this Wooding-Scott, was this to

      2:16PM 8  create new tissue?  Was this to heal wounds, or what was the

      2:16PM 9  purpose?

      2:16PM10  A.  No.  The purpose of this was to keep this woman

      2:16PM11  comfortable, to keep her dry so she wouldn't have all this

      2:16PM12  fluid all over the place.

      2:16PM13  Q.  To make her more comfortable?

      2:16PM14  A.  To make her more comfortable.  It's a palliative

      2:16PM15  procedure, something just done for comfort.

      2:16PM16  Q.  Just a minute.  You're using -- what is palliative?

      2:16PM17  A.  Palliative means that you're not trying to cure.  You're

      2:16PM18  trying to keep comfortable and make life tolerable.

      2:17PM19  Q.  Is there anything in this Wooding-Scott article that has

      2:17PM20  anything to do with your invention?

      2:17PM21  A.  No.  Because they tell you at the end that she died

      2:17PM22  comfortably; that her wound was the same size, so they didn't

      2:17PM23  heal anything.  And you can't expect to heal this.  This is

      2:17PM24  not going to heal.

      2:17PM25            I can't see that.  Can you?  Can you make those
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      2:17PM 1  bigger where I marked it there?

      2:17PM 2  Q.  This technology scares me.

      2:17PM 3  A.  Okay.  So they didn't have to change that dressing for

      2:17PM 4  seven days, which is nice for the patient.  You don't have to

      2:17PM 5  do all kind of stuff.  The wound remained the same.  And its

      2:17PM 6  appearance improved because all this wetness, and this

      2:17PM 7  irritation, is going out, is not eating up the skin.  It's

      2:17PM 8  just like if you were sitting in bed for three days and you

      2:17PM 9  had a garden hose going on your abdomen, you would get all

      2:17PM10  macerated and excoriated.  And that's what they did.  They

      2:18PM11  were able to keep that from happening.  And that's a good

      2:18PM12  thing.

      2:18PM13  Q.  Okay.  It's a good thing, but it has nothing to do with

      2:18PM14  your invention?

      2:18PM15  A.  It is totally unrelated to what we do.

      2:18PM16  Q.  Let's talk about the fourth thing that's been alluded to.

      2:18PM17  You heard --

      2:18PM18            THE COURT:  Before we do.  Excuse me, Mr. Macon.

      2:18PM19  Could we take just a short break, and we'll come back in ten

      2:18PM20  minutes.  Would that be okay?

      2:18PM21            MR. MACON:  Yes, Your Honor.

      2:18PM22            THE COURT:  Let's take a short break, ladies and

      2:18PM23  gentlemen.  Thank you so much for your wonderful attention.

      2:18PM24  Mr. Ramirez, would you lead the jury out?

      2:26PM25       (Recess)
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      2:26PM 1       (Open court, jury present)

      2:29PM 2            THE COURT:  I think we may have got in here before

      2:29PM 3  Mr. Macon and Dr. Argenta, so if you'll just -- okay.  Ladies

      2:29PM 4  and gentlemen, I zipped in here before Mr. Macon was back.  So

      2:30PM 5  let's all be seated.  I know he's right here.

      2:30PM 6       (Pause)

      2:30PM 7            THE COURT:  No problem, Mr. Macon.

      2:30PM 8            MR. MACON:  I apologize, Your Honor.

      2:30PM 9            THE COURT:  It's no problem.  We probably came back

      2:30PM10  a little too quick.

      2:30PM11            MR. MACON:  You are so kind, Your Honor.

      2:30PM12            THE COURT:  I'll check with you next time.

      2:30PM13            Now, Dr. Argenta, don't get out of breath here.

      2:30PM14  Just take your time.

      2:30PM15            MR. MACON:  He's in better shape than I am, Your

      2:30PM16  Honor.

      2:30PM17            THE COURT:  Well, you both look like you're in

      2:30PM18  excellent shape.  I'll say that.  Okay.

      2:30PM19            MR. MACON:  Okay.

      2:30PM20            THE COURT:  And that's good, Dr. Argenta.  Get that

      2:30PM21  microphone right there.  You're doing great.  Thank you.

      2:31PM22  BY MR. MACON:

      2:31PM23  Q.  Dr. Argenta, we've talked -- we've talked about the

      2:31PM24  Chariker-Jeter.  We've talked about the Kremlin papers.  We've

      2:31PM25  talked about Wooding-Scott.
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      2:31PM 1            The last bit of prior art that the defendants have

      2:31PM 2  talked about, remember the attorney for Mr. Weston saying,

      2:31PM 3  "Well, this started back in 1908.  This technology has been

      2:31PM 4  here since 1908."  Have you had a chance to see on their list

      2:31PM 5  what paper has been there since 1908?  You see the Bier's

      2:31PM 6  article?

      2:31PM 7  A.  Unfortunately, yes.

      2:31PM 8  Q.  What's that number?  D-246.  Okay.  I want you to explain

      2:31PM 9  to the jury what a fine bit of prior art this is, that the

      2:31PM10  defendants rely upon.  First, tell us about Dr. Biers?

      2:31PM11  A.  Dr. Biers was a doctor in Germany in the late 18th

      2:32PM12  century, early 19th century.  This was a time when we didn't

      2:32PM13  have medical schools and things like we have now.  In the

      2:32PM14  United States, as well as in Europe, you could get a medical

      2:32PM15  license by going to study under him or under him or under him.

      2:32PM16  And you'd go and spend two or three years studying under

      2:32PM17  someone.  There were no requirements, like you had to graduate

      2:32PM18  from college and you had to have this and you had to compete

      2:32PM19  and all this other stuff.  You just paid, and you went for a

      2:32PM20  period of time, and then you would get your degree.

      2:32PM21            The other problem was it was at a time when there

      2:32PM22  wasn't a lot of medicines.  There wasn't a lot of antibiotics

      2:32PM23  and that kind of thing, and surgery was just starting.  So

      2:32PM24  there was a lot of quackery.  And in this country and in

      2:32PM25  Europe there were tremendous big clinics built up by quacks.
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      2:32PM 1  And these were people who had a gimmick.

      2:33PM 2            And in this country, some of you have probably seen

      2:33PM 3  the movie about Kellogg up in Michigan, had this huge clinic

      2:33PM 4  for health things.  And his big thing was enemas.  And you got

      2:33PM 5  an enema three times a day whether you needed it or not.  And

      2:33PM 6  that was going to cure just about any illness you had.

      2:33PM 7            There were four major areas for this type of

      2:33PM 8  quackery.  One was the application of wet.  And this is where

      2:33PM 9  a lot of these things came, where you went in a pool and you

      2:33PM10  sat in a pool of healing waters, and this kind of thing.  One

      2:33PM11  was application of dry.  And this was the things that they had

      2:33PM12  out in the desert where you went and sat in the desert.  And

      2:33PM13  this would take care of your headaches and your neuralgia and

      2:33PM14  your tuberculosis and just about anything else.  And then

      2:33PM15  there was the application of cold, which was not practiced

      2:33PM16  very much because it was kind of hard to do.  And then there

      2:33PM17  was the application of heat.

      2:33PM18            Dr. Bier's technique was the application of heat.

      2:34PM19  And he did this by three methods.

      2:34PM20  Q.  Let me first say, what did he say you could cure by

      2:34PM21  heating up a person?

      2:34PM22  A.  In the book here, written by Myer, who was a guy who was

      2:34PM23  trying to advocate this in New York, you literally can cure

      2:34PM24  just about anything you want.  You can cure headache.  You can

      2:34PM25  cure syphilis, gonorrhea, tuberculosis, pleurisy, heart
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      2:34PM 1  disease, just about anything that you wanted to cure,

      2:34PM 2  poliomyelitis, neuritis, mental instability, by various

      2:34PM 3  applications of heat to certain areas of your body.

      2:34PM 4            Now, there were three methods of applying heat.

      2:34PM 5  Okay?  All of which, by today's standards are kind of a joke.

      2:34PM 6  And this is why there has not been written anything about this

      2:34PM 7  technique.  If you look on PubMed, there are 13 million papers

      2:35PM 8  that have been written since 1963, I think.  There is not one

      2:35PM 9  paper that references this technique, because in the civilized

      2:35PM10  world no one uses this.

      2:35PM11  Q.  So other than these defendants, you can't find anybody

      2:35PM12  else who supports this technique?

      2:35PM13  A.  To my knowledge, there are only two copies of this booklet

      2:35PM14  in the United States.  One is at San Francisco, and one is

      2:35PM15  someplace in Washington.  My understanding, fortunately, only

      2:35PM16  two copies of this book exist.

      2:35PM17  Q.  Okay.  Well, tell us what -- give us some examples of how

      2:35PM18  he cured -- how he cured things using heat.

      2:35PM19            Trevor, could you show us the first one?  Let's see.

      2:35PM20  A.  All right.  This is a tough one to start with.

      2:35PM21  Q.  Okay.

      2:35PM22  A.  One of the techniques was to put a tourniquet around

      2:35PM23  things, so that you stop blood from going out.  And you put it

      2:35PM24  on arms and legs so that blood could not get out, so it

      2:36PM25  swelled and it got warmer.  And this poor man has this thing
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      2:36PM 1  on his testicles.  I can't remember what --

      2:36PM 2  Q.  Hyperemia?

      2:36PM 3  A.  It's to create hyperemia.  It's to stop blood from getting

      2:36PM 4  out so that it gets warm.  The whole fallacy of this is that

      2:36PM 5  you're stopping blood flow.  So all you have in there is blood

      2:36PM 6  on the venous side, which has no oxygen and no nutrition.  So

      2:36PM 7  what you're doing is you're making this worse.  You're

      2:36PM 8  strangling it to death.  You're killing this tissue.  And

      2:36PM 9  there's a very finite time you can leave this on, although

      2:36PM10  sometimes they leave this on for 20 hours.  But this is

      2:36PM11  totally medical fallacy.

      2:36PM12  Q.  I assume you shouldn't use -- do this at home.  You

      2:36PM13  shouldn't put a tourniquet on your testicles.

      2:37PM14  A.  The next one -- do you have the next picture?

      2:37PM15  Q.  Next one, Trevor.

      2:37PM16  A.  This is the treatment of problems of the head.  And the

      2:37PM17  way you do this is you put this belt around your neck.  And

      2:37PM18  you tightened it so that your face and your head turn red.

      2:37PM19  And that increased the heat in your -- in your face and your

      2:37PM20  neck.  Unfortunately, it cut off the blood supply to your

      2:37PM21  brain, which I think would be a disaster in most patients.

      2:37PM22            If you had a man this age, and you put this around

      2:37PM23  his neck, and he had any carotid artery disease, blood flow to

      2:37PM24  the brain, he'd have a stroke and he'd be dead.  This does not

      2:37PM25  make a whole lot of sense.  Okay?
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      2:37PM 1            The next technique is even worse.  And that's the

      2:37PM 2  application of steam or hot air.  And in the article they talk

      2:37PM 3  about making it as hot as the patient will stand, which for

      2:38PM 4  some patients who had diabetes or were paraplegics and

      2:38PM 5  couldn't feel, you literally would cook them to death.  You

      2:38PM 6  would burn their tissue.  And this is the treatment of

      2:38PM 7  sciatica, which is compression of the nerve at the base of

      2:38PM 8  your spine and you get the pains that run down your leg.  And

      2:38PM 9  this unfortunate man is applying steam as hot as he can

      2:38PM10  tolerate, to his rear-end, in the hopes that this will heal

      2:38PM11  him.  And this was applied to a lot of different places on the

      2:38PM12  body.

      2:38PM13  Q.  Let's go to the next one.

      2:38PM14  A.  This, again, is totally ridiculousness.

      2:38PM15            The third way of applying heat was a method called

      2:38PM16  cupping.  And you'll see cupping is still done in China.  And

      2:38PM17  it's done for almost every disease on earth.  It's done for

      2:38PM18  any kind of infectious disease or cholera, for tuberculosis.

      2:38PM19  And it's usually -- this cup is put on intact skin.  And it's

      2:38PM20  supposed to remove the bad humors from your body, which no one

      2:39PM21  can really define.

      2:39PM22            In this technique enough suction is applied to this

      2:39PM23  cup to pull your tissue up into the cup, so that your tissue

      2:39PM24  is up here and turning blue.  And in this woman here they talk

      2:39PM25  about putting this portion of her breast in this cup and
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      2:39PM 1  putting enough suction so that it turns red.  Okay?  Purplish

      2:39PM 2  red.  Okay?  And I can't remember what this was for the

      2:39PM 3  treatment of, but it was for the treatment of some kind of

      2:39PM 4  breast disease.  And the suction was applied with this syringe

      2:39PM 5  that you'd pull this suction back.  Okay?

      2:39PM 6            Unfortunately, the paper goes on to describe --

      2:39PM 7  well, this is different, but this talks about how often you

      2:39PM 8  put this cup on.  Okay?  And in this treatment you apply it

      2:39PM 9  six times, five minutes per day.  Okay?  So you're applying

      2:40PM10  it -- six times five is 30 minutes per day, at intervals of

      2:40PM11  three minutes between the application in order to give the

      2:40PM12  edema and the tissue that you've caused to swell up an

      2:40PM13  opportunity to disappear.

      2:40PM14            Thus, the entire time of treatment is three-quarters

      2:40PM15  of an hour each day.  That is the treatment max.  Sometimes,

      2:40PM16  with the other treatments they would go longer, with the

      2:40PM17  blowing the air or with the tourniquet around your neck.  Some

      2:40PM18  of those people went for 20 hours, with the one around his

      2:40PM19  testicles.  So, basically, this is discreet applications.

      2:40PM20            Sometimes this was used over abscesses.  And what

      2:40PM21  they did with these abscesses, is they'd lance them.  They'd

      2:40PM22  make a little incision in it.  And then they would put this

      2:40PM23  cup up and suck the tissue up into the cup.  Now, some puss

      2:40PM24  would come out, but the problem you have is as you suck this

      2:41PM25  tissue up and it swells, you basically have an area of tissue
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      2:41PM 1  where you have minimal to no blood flow, and you got a whole

      2:41PM 2  bunch of bacteria that are being stirred up.  And so this sets

      2:41PM 3  up what today we would think about as a toxic shock situation.

      2:41PM 4  And this probably contributes to why nobody on earth does this

      2:41PM 5  anymore.  Okay?

      2:41PM 6            And then the glass is cleansed.  You take it off.

      2:41PM 7  Okay?  And you wash it off.  And then you reapply it.  So you

      2:41PM 8  don't leave this on, as we do with our intermittent suction

      2:41PM 9  where the machine goes on and off and on and off.  You

      2:41PM10  literally take this whole thing off, you wash it up, you stick

      2:41PM11  it back on.  You do it again for three minutes, you take it

      2:41PM12  off, you put it back on.  You do it again for three minutes,

      2:41PM13  you wash it, put it back on.  And this is for collecting the

      2:41PM14  puss in a small area of patients.  Okay?

      2:41PM15            The breast one, as you go back, when you think of

      2:41PM16  this breast tissue being sucked up into this cup -- okay?

      2:42PM17  They have found two cases in which adherence to the suction

      2:42PM18  technique is said to have necessitated amputation of the

      2:42PM19  breast.  This is gangrene.  Okay?  This is because you have

      2:42PM20  got -- probably got an older person that did not have good

      2:42PM21  blood flow to this breast.  And so what you've done is you've

      2:42PM22  cut off the blood supply somehow, so you've got an area of

      2:42PM23  gangrene.  And then you've got to amputate the breast.

      2:42PM24            As I said, there are no references to this in the

      2:42PM25  PubMed, out of 30 million references.  The Russian papers that
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      2:42PM 1  we talked about before, in one of the papers talks about this

      2:42PM 2  technique, and calls it an old folk medicine.  And that's what

      2:42PM 3  it basically was.  It was folk medicine.  It was quackery, and

      2:42PM 4  quackery in every sense of the term, in that there was no

      2:42PM 5  scientific evidence for doing it.  Its results were not

      2:43PM 6  accepted in the medical community.  And, in fact, you probably

      2:43PM 7  did considerable harm to these patients.

      2:43PM 8  Q.  Dr. Argenta, is there any relationship with your invention

      2:43PM 9  and this quackery?

      2:43PM10  A.  I certainly hope not.

      2:43PM11  Q.  Okay.  Those are the four -- those are the four types of

      2:43PM12  prior art they've talked about in this trial.  If they have

      2:43PM13  any more, we'll call you back.  Is that agreeable?

      2:43PM14  A.  Fine.

      2:43PM15  Q.  Now, let's talk about some of their advertising.  Let's do

      2:43PM16  Plaintiff's 193, please.  Now, this is an ad put out by

      2:43PM17  BlueSky Medical.

      2:43PM18  A.  Yes.

      2:43PM19  Q.  And, "Is tearing out healthy tissue part of your negative

      2:43PM20  pressure protocol?"  You understand that BlueSky put this out

      2:43PM21  and directed it at your invention, the wound VAC?

      2:43PM22  A.  Yes.

      2:43PM23  Q.  And is this true?  Does the wound VAC tear out healthy

      2:43PM24  tissue?

      2:43PM25  A.  This is a total crock.  It's fabrication.  And it's not
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      2:44PM 1  only fabrication from my point of view.  Ms. Jeter sent Mr.

      2:44PM 2  Weston a letter, which is in all of this material that they

      2:44PM 3  have in these piles here, saying, number one, you used bad

      2:44PM 4  grammar.  She was an education Ph.D.  And she says, I would

      2:44PM 5  like to know where you came up with tens of thousands of

      2:44PM 6  times.  Explain this.  And she said, where do you get the

      2:44PM 7  concept of tearing out tissue?  Okay?

      2:44PM 8            So you have two things in here that I think are

      2:44PM 9  fabrications.  I would doubt very, very much that their device

      2:44PM10  has been used on tens of thousands of times.  And I doubt --

      2:44PM11  and I know that we're not tearing out tissue when we change

      2:44PM12  our VAC.  The only time you can damage tissue is if you leave

      2:44PM13  the VAC on too long beyond what we recommend of three-day

      2:45PM14  changes.  If you leave it on for two weeks, you can get tissue

      2:45PM15  sticking to it.  If you leave it on in a baby, that's a

      2:45PM16  newborn baby, you can -- have to change it every day or every

      2:45PM17  two days because the tissue grows so fast in a baby, it may

      2:45PM18  stick.  But the reality of it is 99.9 percent of the patients

      2:45PM19  that are treated, it just doesn't grow this fast, that you're

      2:45PM20  ripping out tissue.  So this is pure baloney.

      2:45PM21  Q.  Are you offended by it?  Are you offended by it?

      2:45PM22  A.  I am seriously offended by it, yes.

      2:45PM23  Q.  Does this have the ability to confuse doctors?

      2:45PM24  A.  It has the ability to confuse doctors a little bit, but

      2:45PM25  its greatest problem is it has -- its ability to confuse
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      2:45PM 1  people that are nurses, that don't deal with this all the

      2:45PM 2  time.  Or worse yet, these people that are running nursing

      2:45PM 3  homes where there's a very limited amount of money and tight

      2:45PM 4  budgets.  And I think that's the group of people that I think

      2:46PM 5  would take and eat this up.

      2:46PM 6  Q.  I'm going to change the subject.  You talked about the

      2:46PM 7  work you've done in Russia, and operating there.  Each year do

      2:46PM 8  you make a trip to a third world country to do surgery?

      2:46PM 9  A.  Yeah.  I try every year to go for at least three to four

      2:46PM10  weeks overseas.  That's something that I've done since the

      2:46PM11  '80s.  And I usually try to take a resident, somebody in

      2:46PM12  training with me.  One of my colleagues, Dr. Lisa David, who

      2:46PM13  is a woman that I trained to be a plastic surgeon, has come

      2:46PM14  many, many times with me.  She's a super surgeon, loves doing

      2:46PM15  it.  Or a resident, as I said.  The last couple of years I've

      2:46PM16  taken residents.  And occasionally, I've taken one of my

      2:46PM17  children, the ones that wanted to go into medicine and be

      2:47PM18  doctors.  I've taken them.

      2:47PM19            And primarily I go to either Africa, which has been

      2:47PM20  a little bit unstable lately.  It's harder and harder to get

      2:47PM21  into.  We'll go to South America, to China, and mostly to

      2:47PM22  India because India is the poorest of the poor.  And there is

      2:47PM23  just so many people that need care there.  And I have always

      2:47PM24  liked the Indian people.  My daughter-in-law is Indian,

      2:47PM25  married my eldest son.  So I've always really enjoyed going
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      2:47PM 1  there.  It's a totally different world.  So I try to go at

      2:47PM 2  least every year.  Sometimes I'll go more.  Sometimes I'll go

      2:47PM 3  less, depending on what happens at the hospital.

      2:47PM 4  Q.  And how long do you usually stay on these trips?

      2:47PM 5  A.  Usually about a month, three weeks to a month.

      2:47PM 6  Q.  And what is your schedule when you're in India or China or

      2:47PM 7  Africa?

      2:47PM 8  A.  Basically, we try to operate -- we start as early as

      2:47PM 9  possible.  Usually start before 6:00 in the morning, because

      2:48PM10  it's cooler.  There is no air-conditioning in these things.

      2:48PM11  And it's hotter than blazes sometimes.  So we try to start

      2:48PM12  before 6:00 in the morning, and then we'll operate till about

      2:48PM13  7:00 or 8:00 at night.  And literally, we'll operate pretty

      2:48PM14  much as fast as you can, patient after patient after patient.

      2:48PM15  Q.  And how much do you get paid for this month that you spend

      2:48PM16  there?

      2:48PM17  A.  I don't get anything.

      2:48PM18  Q.  And would these people be able to get medical service if

      2:48PM19  you weren't there, you and your residents?

      2:48PM20  A.  No, because a lot of these people don't -- they can't

      2:48PM21  afford anything.  In India and China and Africa, you get

      2:48PM22  people who are making two and three cents a day.  They barely

      2:48PM23  have enough to eat.  The concept of going and getting an

      2:48PM24  operation done, even if it costs five dollars, is just not

      2:48PM25  achievable.  It's something that's, as if you had to pay ten
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      2:48PM 1  million dollars for something.  It's -- the odds of getting it

      2:49PM 2  are next to zero.

      2:49PM 3  Q.  And with some of the money that's come from these

      2:49PM 4  royalties, have you established a fund so that more residents

      2:49PM 5  can go?

      2:49PM 6  A.  I've established a fund that allows residents and their

      2:49PM 7  wives, because I think it's important that the wife goes on

      2:49PM 8  these, so that she understands what's happening.  And

      2:49PM 9  hopefully this is something that continues.  If your wife is

      2:49PM10  perturbed and doesn't want you going, then you may go once or

      2:49PM11  twice and may never go again.  So I always encourage the wives

      2:49PM12  to go with the doctors, or the spouses, if it's one of the

      2:49PM13  women doctors.  We've had -- one of my doctors is married to

      2:49PM14  an attorney, and he's come three times now.  He loves it, has

      2:49PM15  a great time.

      2:49PM16            So we've established that for medical students to go

      2:49PM17  to the third world because, again, this is a problem of money.

      2:49PM18  You've got students who are nowadays 200, $250,000 in debt by

      2:50PM19  the time they finish medical school.  They're borrowing.  So

      2:50PM20  it's very hard to borrow another $2,000 to fly to South

      2:50PM21  America or something.  So we subsidize that.

      2:50PM22            I have an arrangement with the hospital and the

      2:50PM23  medical school to take people.  And I have an arrangement with

      2:50PM24  the hospital, the medical school, to let people go and not

      2:50PM25  count it as vacation.  There was a time if you let them go,
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      2:50PM 1  they'd count it as vacation, which I thought was kind of

      2:50PM 2  stupid.  So we've worked that out.

      2:50PM 3  Q.  You talked about Africa.  Did you have a building in

      2:50PM 4  Africa that was burned down recently?

      2:50PM 5  A.  Yeah.  We contributed substantially to building a hospital

      2:50PM 6  in Abidjan, which is in the Ivory Coast.  A friend of mine who

      2:50PM 7  came over and spent a year with me at Wake Forest was a doctor

      2:50PM 8  from Africa.  There was actually two of them.  And I trained

      2:50PM 9  them to do plastic surgery.  And then we helped them build a

      2:50PM10  hospital, contributed a lot of money to that.  And

      2:51PM11  unfortunately, about a year ago there was a revolution there,

      2:51PM12  and they burned the whole hospital to the ground.  So there's

      2:51PM13  nothing left.

      2:51PM14  Q.  Since the issue has been raised that you are doing all

      2:51PM15  this for money, do you make most of your charitable giving

      2:51PM16  anonymously?

      2:51PM17  A.  Yeah.  My wife and I have always given our money either

      2:51PM18  with no name on it, or I do it through a bank in Detroit and

      2:51PM19  some people I grew up with, who then give the money.  The

      2:51PM20  donor is never identified.  And I think that's important.  I

      2:51PM21  don't like beating drums and doing all this other stuff.  And

      2:51PM22  we have given a substantial amount of money.  We try to give

      2:51PM23  about 15, 20 percent of what we make.  And that goes out

      2:51PM24  and --

      2:51PM25  Q.  What sort of charities do you give it to?  What sort of
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      2:52PM 1  charities do you give it to?

      2:52PM 2  A.  We give to the hospital that I built that was a half a

      2:52PM 3  million dollars that burned down.  We give a significant

      2:52PM 4  amount to the Catholic church.  Both my wife and I are

      2:52PM 5  Catholics.  And it's done on the written agreement that it

      2:52PM 6  goes to third world countries and poor people that are in

      2:52PM 7  need.  We specifically have instructed that it is never to be

      2:52PM 8  used for building.  It is never to be used in court to defend

      2:52PM 9  priests that are in trouble or any of that other stuff that

      2:52PM10  you read about.

      2:52PM11            We give a significant amount to sort of end-of-life

      2:52PM12  things, nursing homes.  My mother-in-law was in a nursing home

      2:52PM13  for many years.  She had a stroke and couldn't take care of

      2:52PM14  herself.  We cared for her in our house some, and then we had

      2:52PM15  to put her in a nursing home when she got too bad.  And there

      2:52PM16  were a lot of people who just ran out of money, and would be

      2:52PM17  kicked out, which was a real mess because they'd go from a

      2:52PM18  relatively nice nursing home and they'd be put into some

      2:53PM19  God-awful dump.

      2:53PM20            So we've made sort of an endowment for some of the

      2:53PM21  nursing homes where if somebody runs out of money, they can

      2:53PM22  still stay there.  We pay it out of there.

      2:53PM23            We do a lot with orphans and adoptions.  We support

      2:53PM24  15 orphanages in Ukraine, Romania.  We have four in Romania, a

      2:53PM25  couple in Bulgaria, a couple in Russia.  And my wife goes over
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      2:53PM 1  there every year, spends a month over there, seeing what

      2:53PM 2  they're doing with the money, to make sure they're not running

      2:53PM 3  off with it.

      2:53PM 4  Q.  That's fine.  Dr. Argenta, what are you mostly proud of in

      2:53PM 5  connection with the VAC?

      2:54PM 6  A.  I am proud of a lot of things with the VAC.  And I think

      2:54PM 7  primarily that it's helped so many people.  There are not a

      2:54PM 8  whole lot of people that have treated a million patients.  And

      2:54PM 9  I'm very proud of that.  I'm very proud of its use all over

      2:54PM10  the world.  I'm proud that I made a contribution to medicine.

      2:54PM11  Q.  Thank you.

      2:54PM12            MR. MACON:  Your Honor, subject to the issue that

      2:54PM13  we're going to discuss on Sunday, we'll pass the witness.

      2:54PM14            THE COURT:  Thank you very much.

      2:54PM15            Mr. McClanahan.

      2:54PM16            MR. MCCLANAHAN:  Thank you, Your Honor.  Your Honor,

      2:54PM17  may I get my easel up here.  It may take a few minutes,

      2:54PM18  please, sir.

      2:54PM19            THE COURT:  Sure.  While that's being done, I am

      2:54PM20  trying to keep up with your exhibits as you -- as you enter

      2:54PM21  them.  And probably at the end of each day we'll go over with

      2:54PM22  you and with the other lawyers.  We'll make sure we're

      2:54PM23  straight on the exhibits, and I'll hear whatever concerns

      2:54PM24  anybody has about it.

      2:54PM25            MR. SADLER:  Yes, sir.  Yes, sir.
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      2:55PM 1            MR. MCCLANAHAN:  May I proceed, Your Honor?

      2:55PM 2            THE COURT:  Yes, sir.  Please do.

      2:55PM 3                         CROSS-EXAMINATION

      2:55PM 4  BY MR. MCCLANAHAN:

      2:55PM 5  Q.  How do you do, Dr. Argenta?

      2:55PM 6  A.  Fine.  Thank you.

      2:55PM 7  Q.  My name is Randy McClanahan.  We've never met before, have

      2:55PM 8  we?

      2:55PM 9  A.  I don't think so.

      2:55PM10  Q.  It's very nice to meet you, sir.  I must say I've learned

      2:55PM11  a lot from your testimony today.  And I appreciate the

      2:55PM12  courtesy with which you've answered Mr. Macon's questions, and

      2:55PM13  I'm sure that you'll extend me the same courtesy.  And I do

      2:55PM14  appreciate that.

      2:55PM15            You understand, before we begin, I hope, that it is

      2:55PM16  not our desire, wish or intention to stop you from using the

      2:55PM17  VAC.  Do you understand that?

      2:55PM18  A.  I understand that's what you're saying, yes.

      2:55PM19  Q.  And we have -- we have no desire whatsoever to stop KCI

      2:56PM20  from selling the VAC.  Do you understand that?

      2:56PM21  A.  I understand that's what you're saying, yes, sir.

      2:56PM22  Q.  And that we have nothing but respect for the concept of

      2:56PM23  negative pressure wound therapy.  You understand that, don't

      2:56PM24  you?

      2:56PM25  A.  Yes.
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      2:56PM 1  Q.  Now, I'm really not trying to pry here, but I do need to

      2:56PM 2  ask in case the jury is interested in it, how much money

      2:56PM 3  totally, through today, do you estimate you have received in

      2:56PM 4  royalties?

      2:56PM 5  A.  I have made $46 million.

      2:56PM 6  Q.  Have you given it all away?

      2:56PM 7  A.  Well, I gave half to the government right off the start.

      2:56PM 8  The remaining money, we give 15 to 20 percent of the gross

      2:56PM 9  away.  So we have given away approximately five to six million

      2:56PM10  of that.

      2:56PM11  Q.  And you've kept the rest?

      2:56PM12  A.  The rest has gone to some trusts that I have for my

      2:57PM13  children.

      2:57PM14  Q.  Of course.  Nothing wrong with that.

      2:57PM15  A.  Trusts that I have made for the little children in case we

      2:57PM16  pass away --

      2:57PM17  Q.  Of course.

      2:57PM18  A.  -- before that.  The rest is in various accounts and

      2:57PM19  things.

      2:57PM20  Q.  Investments, I assume?

      2:57PM21  A.  They are very conservative investments.  I don't have a

      2:57PM22  lot of time to buy stock and that kind of thing.  So,

      2:57PM23  basically, we buy bonds.

      2:57PM24  Q.  Okay.  So if you made 46 million to date, you paid about

      2:57PM25  half of it, you say, in taxes.  That would be 23, leaving
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      2:57PM 1  about 23.  Then you paid a few million dollars to good

      2:57PM 2  charities, good causes, and we all are very grateful for that.

      2:57PM 3  And the rest of it you put in personal trusts for you, your

      2:57PM 4  family, your children and various conservative investments.

      2:57PM 5  Is that a fair summary?

      2:57PM 6  A.  Yes.

      2:57PM 7  Q.  Approximately, sir, how much money did you receive in

      2:57PM 8  royalties last year?

      2:57PM 9  A.  Last year, I think it was -- $13 million out of the 46

      2:57PM10  came last year.

      2:57PM11  Q.  $13 million last year?

      2:57PM12  A.  I think.

      2:58PM13  Q.  So, presumably, if the VAC business continues to do as

      2:58PM14  well in the future as it did last year, you would receive

      2:58PM15  another $13 million plus this year.  That would be a fair

      2:58PM16  assumption, wouldn't it?

      2:58PM17  A.  Possibly.

      2:58PM18  Q.  And how many years does the patent go on through which you

      2:58PM19  would hope to receive increasing royalties like that?

      2:58PM20  A.  I think we have six years left.

      2:58PM21  Q.  Six years left.  So 13 million this year, and then at

      2:58PM22  least 13 million each of the six years, or maybe even more.  I

      2:58PM23  mean, how much greater was your royalty for last year than for

      2:58PM24  the previous year?  You said 13 last year.

      2:58PM25  A.  13 last year.  And I think it was -- I think it was 12 the
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      2:58PM 1  year before that, something like that.  I can't remember the

      2:58PM 2  exact number.

      2:58PM 3  Q.  So, at any rate, whatever -- whatever is going on, if

      2:58PM 4  anything, in the marketplace, has not cut the sales of the VAC

      2:58PM 5  down.  The VAC is selling more than ever, and you're making

      2:59PM 6  more royalties than ever, through today.  Is that a fair

      2:59PM 7  summary?

      2:59PM 8  A.  Yes.

      2:59PM 9  Q.  Okay.  Now, I heard you talk about several of these pieces

      2:59PM10  of prior art, and I kind of want to start there.  Mr. Macon

      2:59PM11  talked with you first about the Chariker-Jeter article.  Do

      2:59PM12  you recall that?

      2:59PM13  A.  Yes.

      2:59PM14  Q.  Now, you said, for example, the journal it was in,

      2:59PM15  Contemporary Journal, is a low impact journal.  You said it's

      2:59PM16  just drainage.  It's just used for fistulas.  It decreases

      2:59PM17  granulation tissue.  And then I wrote a couple of quotes

      2:59PM18  down -- or near quotes.  You said it is 180 degrees different

      2:59PM19  from what you invented, and there is no relationship between

      2:59PM20  Chariker-Jeter and what you do.  You remember talking about

      2:59PM21  that?

      2:59PM22  A.  Yes.

      2:59PM23  Q.  Therefore, if Dr. Chariker and Dr. Jeter were to do today

      2:59PM24  what they talked about in that article, they would not be

      2:59PM25  infringing your patent, would they?
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      2:59PM 1  A.  If they did exactly what they did in their article and

      3:00PM 2  used their device and did their technique, exactly what they

      3:00PM 3  did in their article, they would be draining fistulas, and I

      3:00PM 4  would have no difficulty with that at all.

      3:00PM 5  Q.  And similarly, if anyone in the courtroom, because it's a

      3:00PM 6  public -- it's owned by the public.  You understand that the

      3:00PM 7  Chariker-Jeter technique is owned by the public.  You would

      3:00PM 8  agree with that, don't you?

      3:00PM 9  A.  That's correct.

      3:00PM10  Q.  If any one of us, any one of us in this courtroom want to

      3:00PM11  do what Chariker-Jeter describes in that article, we have

      3:00PM12  complete freedom to do that because it's a free country and it

      3:00PM13  is not protected; is that correct?

      3:00PM14  A.  I think you have the ability to do that as long as it

      3:00PM15  doesn't interfere in anybody else's property.

      3:00PM16  Q.  Well, if doing Chariker-Jeter infringes your patent in any

      3:00PM17  way, you shouldn't have gotten your patent for Chariker-Jeter

      3:00PM18  because it was there first, right?

      3:00PM19  A.  No.  What I'm saying is that if the device sold by BlueSky

      3:01PM20  is changed so that it is like my device, but is called the

      3:01PM21  Chariker-Jeter, then I think it infringes on my device.

      3:01PM22  Q.  I'm sorry, sir.  Perhaps you misunderstood my question.  I

      3:01PM23  wasn't asking you about anything except people who practice

      3:01PM24  Chariker-Jeter.  Do you understand that?

      3:01PM25  A.  That drain fistulas with Chariker-Jeter.
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      3:01PM 1  Q.  Whatever Chariker-Jeter says.  I understand you have said

      3:01PM 2  it means drain fistulas, and I'm not quarreling with you about

      3:01PM 3  that.  The jury will determine what it means.  They will read

      3:01PM 4  it very carefully, I'm sure.

      3:01PM 5            My question is simply this:  Whatever it does,

      3:01PM 6  whatever it means, whatever it did, whatever it had in it, if

      3:01PM 7  any of us of the public practice Chariker-Jeter, we don't

      3:01PM 8  infringe your patent, do we?  It ought to be pretty simple.

      3:01PM 9  A.  If you do exactly what Chariker-Jeter say in their book,

      3:01PM10  then you don't infringe anything.

      3:01PM11  Q.  Thank you.  Now, let's talk about the second one.  You

      3:02PM12  talked about -- you talked about the Kremlin -- let's see.

      3:02PM13  After that you talked about the Kremlin papers.  And you said

      3:02PM14  that you spent a lot of time in Russia.  And, in fact, I did

      3:02PM15  notice that you do have some connections with Russia.  For

      3:02PM16  example, you told us about the two wonderful daughters that

      3:02PM17  you adopted, both of whom were from Russia.  In fact, they

      3:02PM18  were not two geographically far from where Professor Davydov

      3:02PM19  did his work, were they?

      3:02PM20  A.  Yes.  They were in Ukraine, which is right below Belarus.

      3:02PM21  Q.  Absolutely.  And you spent -- not only had you spent time

      3:02PM22  in Russia because, of course, of your daughters, but you've

      3:02PM23  also done surgery in Russia, enough that we have photographs

      3:02PM24  of you there.  And you, undoubtedly, have met many a fine,

      3:02PM25  fine Russian doctor, because you've told us how fine they are.
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      3:02PM 1  And we accept that, correct?

      3:02PM 2  A.  Right.

      3:02PM 3  Q.  Okay.  So you have spent some time in Russia.  And indeed,

      3:03PM 4  on the very night that you had the idea that you wrote down in

      3:03PM 5  the book -- the book that you're reading, the Gulag

      3:03PM 6  Archipelago, is about Russia, isn't it?

      3:03PM 7  A.  It's about the concentration camps in Siberia.

      3:03PM 8  Q.  Yes, sir, wonderful book.  It won all sorts of Pulitzer

      3:03PM 9  prizes, I think, and New York Times best seller and many --

      3:03PM10  A.  It was a depressing book.

      3:03PM11  Q.  Absolutely.  My only -- my point is, though, that you do

      3:03PM12  have more than a passing interest in Russia, don't you?

      3:03PM13  A.  No.  I don't think -- I'm interested in Russia.  But I

      3:03PM14  didn't read the Gulag Archipelago book because it was Russian.

      3:03PM15  Q.  Now, you showed -- you showed -- maybe we have that same

      3:03PM16  picture.  I think I can find it perhaps.  One of the articles

      3:03PM17  that talked about the -- what you referred to as the Kremlin

      3:03PM18  papers.  Stacey, would you please put up Defendant 292?  And

      3:04PM19  it's Page MINC-22142.  Can you find that?  That's it.  Thank

      3:04PM20  you.

      3:04PM21            MR. MCCLANAHAN:  Your Honor, I'm going to move this

      3:04PM22  because the jury may be looking at this big screen.  May I do

      3:04PM23  that?

      3:04PM24            THE COURT:  Sure.

      3:04PM25            MR. MCCLANAHAN:  In case they're look looking at
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      3:04PM 1  that.

      3:04PM 2  BY MR. MCCLANAHAN:

      3:04PM 3  Q.  Now, this is the same picture that Mr. Macon put up on

      3:04PM 4  your direct examination, isn't it?

      3:04PM 5  A.  I believe so.

      3:04PM 6  Q.  And -- but we see that this is actually from the original,

      3:04PM 7  which is in Russia.  Stacey, can we have the whole page again,

      3:04PM 8  just so we can see?  Maybe just get a -- highlight it a

      3:04PM 9  little.  Thanks.

      3:04PM10            This is Russian, isn't it?

      3:04PM11  A.  I think so.  I don't read Russian.  I think it is.

      3:04PM12  Q.  Okay.  My point is simply this -- Stacey, go back and

      3:04PM13  highlight, please, the photograph here -- or the drawing.

      3:04PM14  This, I think, as you said, and what we see here, we see -- I

      3:05PM15  think you referred to it as a cup, correct?

      3:05PM16  A.  Yes.

      3:05PM17  Q.  And we see a plastic tube right here.

      3:05PM18  A.  Yes.

      3:05PM19  Q.  Leading into a collection canister of some kind, right?

      3:05PM20  A.  Yes.

      3:05PM21  Q.  And we see another tube running out of the collection

      3:05PM22  canister into some sort of a portable pump?

      3:05PM23  A.  Correct.

      3:05PM24  Q.  So what's being shown here is that a pump is providing

      3:05PM25  negative pressure, which is being directed to a part of the
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      3:05PM 1  body, and it's removing, by suction, something from the body,

      3:05PM 2  and it's draining into the canister.  That's what is shown in

      3:05PM 3  this photograph that you discussed earlier, isn't it?

      3:05PM 4  A.  Well, it's also showing this wand, Part 1.

      3:05PM 5  Q.  I'm sorry, sir.  My question was simply, that's what shown

      3:05PM 6  in what I just talked about, isn't it?

      3:05PM 7  A.  Well, there's more shown there.

      3:05PM 8  Q.  But please answer my question.  I'm not asking about more.

      3:05PM 9  You did that with Mr. Macon.  I just want to know what I just

      3:06PM10  talked about is shown there, isn't it?  A cup, the tubes --

      3:06PM11  A.  No.  I would disagree with that.

      3:06PM12  Q.  Sir, may I finish my question, please?

      3:06PM13  A.  Okay.

      3:06PM14  Q.  You were very courteous to Mr. Macon.

      3:06PM15            THE COURT:  That's fine.  That's fine.  Go ahead.

      3:06PM16  BY MR. MCCLANAHAN:

      3:06PM17  Q.  My question, sir, is this picture right here shows a pump

      3:06PM18  providing negative pressure onto a body part that is going

      3:06PM19  into a container, does it not?

      3:06PM20  A.  I would respectfully disagree with you, sir.

      3:06PM21  Q.  Is this a pump?

      3:06PM22  A.  Yes.

      3:06PM23  Q.  Is this a cup affixed to the human body?

      3:06PM24  A.  I think that's in doubt, as to whether it's affixed or

      3:06PM25  not.
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      3:06PM 1  Q.  Is this a cup touching the human body?

      3:06PM 2  A.  I think it may be touching the human body, but I'm not

      3:06PM 3  sure it's affixed.

      3:06PM 4  Q.  And is something draining from that into this canister?

      3:06PM 5  A.  There's a tube connecting the wand in that device to that

      3:06PM 6  tube.

      3:06PM 7  Q.  Now, you have no doubt, I take it, that this technique,

      3:07PM 8  whatever it is, was around before your patent.  You're not

      3:07PM 9  claiming to have invented this drawing that's shown here, are

      3:07PM10  you?

      3:07PM11  A.  I'm not claiming to invent the debridement device that is

      3:07PM12  shown in this photograph.

      3:07PM13  Q.  And I believe you said to Mr. Macon, it doesn't relate to

      3:07PM14  my device, they have nothing to do with my invention, correct?

      3:07PM15  A.  The debridement device that is used in this article, that

      3:07PM16  is used to remove tissue and to remove milk, is not what we

      3:07PM17  described in our device.

      3:07PM18  Q.  Therefore, if any of us in the courtroom, members of the

      3:07PM19  public, any of us, choose to go into business selling this

      3:07PM20  particular device, you would not say that we're infringing any

      3:07PM21  of your patents, would you?

      3:07PM22  A.  If we are -- say that -- I'm sorry.

      3:07PM23  Q.  If any of us, the public -- this is owned by the public,

      3:07PM24  you understand?  You didn't patent this, correct?

      3:07PM25  A.  No.  I didn't patent that.
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      3:08PM 1  Q.  Do you understand then that if any of us in the public

      3:08PM 2  practice this particular procedure that's shown, that I'm

      3:08PM 3  making the red mark around, where we have the human body with

      3:08PM 4  the cup on it, the tubes, the suction and the canister, you're

      3:08PM 5  not claiming that infringes your patent, are you?

      3:08PM 6  A.  If you have -- you're talking about not having a wand in

      3:08PM 7  there?

      3:08PM 8  Q.  I'm just talking about what I'm asking you, that I'm

      3:08PM 9  drawing the circle around here, which is -- may I finish my

      3:08PM10  question, please?  Which is a pump, a cup, tubes and a

      3:08PM11  canister.  If you practice that, the public practices that,

      3:08PM12  they don't infringe your patent, do they?

      3:08PM13  A.  I think you're misrepresenting what's there.  I think when

      3:08PM14  you're looking at the original Russian publication here, you

      3:08PM15  have that wand that sticks into the breast.  When your company

      3:09PM16  that you represent -- not Medela -- BlueSky reproduced this

      3:09PM17  photograph in their literature, they whited out 1, 2 and 3,

      3:09PM18  and just showed the part that you're showing me and telling me

      3:09PM19  that that's just the invention.

      3:09PM20            I would claim that, based on my medical knowledge,

      3:09PM21  my reading of the interpretation -- of the translation -- not

      3:09PM22  the interpretation -- that this drawing shows a wand which is

      3:09PM23  stuck into this patient's breast under that cup 2 and 3 there,

      3:09PM24  that goes into the breast.  And even though it may have some

      3:09PM25  physical appearance like my device, its purpose and the reason
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      3:10PM 1  it's being done is to debride tissue and to remove tissue.

      3:10PM 2  Regardless of how it looks and regardless of how you don't

      3:10PM 3  believe that certain things are in that photograph, by the

      3:10PM 4  description that is there and what is shown in the complete

      3:10PM 5  picture, this is a debridement device.

      3:10PM 6            And if that -- as long as that -- there is some type

      3:10PM 7  of rod or some type of aperture that is going into the breast,

      3:10PM 8  then I believe that that is the Davydov device.  I think once

      3:10PM 9  you take that number 1 thing off, the rod off, and you're just

      3:10PM10  putting suction on a wound, particularly if you have some kind

      3:10PM11  of matrix, then I think that infringes on my device, yes.

      3:10PM12  Q.  Are you finished?

      3:10PM13  A.  Yes.

      3:10PM14  Q.  Therefore, it is your position that anybody in the public

      3:11PM15  who takes a cup, a hose, a pump and a canister and uses it, is

      3:11PM16  infringing on your patent.  That's your position?

      3:11PM17  A.  My position is that anyone who takes what you've described

      3:11PM18  here and uses it for the purpose of treating a wound and --

      3:11PM19  resulting in the increased granulation of a wound, the

      3:11PM20  decreased bacterial count in a wound and the closing of a

      3:11PM21  wound, is infringing on my patent, yes.

      3:11PM22  Q.  When was this paper published by Professor Davydov?

      3:11PM23  A.  I believe in '86 or '89.

      3:11PM24  Q.  Certainly before you filed your patent application?

      3:11PM25  A.  Yes, definitely.
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      3:11PM 1  Q.  Now, another thing that you talked with Mr. Macon about

      3:11PM 2  was the Wooding-Scott article.  Recall discussing that Nurse

      3:11PM 3  Wooding-Scott and that wonderful story at the beginning of it,

      3:11PM 4  about the woman who was suffering from the terrible condition

      3:11PM 5  that you so greatly described, and how these resourceful

      3:12PM 6  nurses were able to deal with her situation.  Recall that?

      3:12PM 7  A.  Yes.

      3:12PM 8            THE COURT:  Could we take, Mr. McClanahan, another

      3:12PM 9  short break at this time?

      3:12PM10            MR. MCCLANAHAN:  Of course, Your Honor.

      3:12PM11            THE COURT:  And we'll go back -- we'll start up with

      3:12PM12  Wooding-Scott when we come back.  We'll take a 15-minute break

      3:12PM13  till 3:30.  All rise for the jury.

      3:12PM14            And Mr. Ramirez, would you please lead the jury out?

      3:12PM15       (Jury leaves courtroom)

      3:12PM16            THE COURT:  Okay.  We'll be back at 3:30.  Thank you

      3:12PM17  so much.

      3:16PM18       (Recess)

      3:31PM19       (Open court, jury present)

      3:31PM20            THE COURT:  Okay.  Thank you so much, ladies and

      3:31PM21  gentlemen.

      3:31PM22            Doctor, if you'll take your chair.

      3:31PM23            Mr. McClanahan.  Mr. McClanahan, my goal is to go

      3:31PM24  about an hour and 15 minutes and finish up at 4:45.  Does that

      3:31PM25  work with you?
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      3:31PM 1            MR. MCCLANAHAN:  Anything, Your Honor.

      3:31PM 2            THE COURT:  Great.  Great.

      3:31PM 3            Dr. Argenta, is that okay with you.

      3:31PM 4            THE WITNESS:  That's fine with me.  Can't find my

      3:31PM 5  glasses.

      3:31PM 6            THE COURT:  Does anyone see Dr. Argenta's --

      3:31PM 7            THE WITNESS:  I got them.

      3:31PM 8            THE COURT:  You got them?

      3:31PM 9            THE WITNESS:  I got them.

      3:31PM10            THE COURT:  Okay.  Let us go forward.

      3:31PM11  BY MR. MCCLANAHAN:

      3:32PM12  Q.  Dr. Argenta, at the break we were talking about the

      3:32PM13  Wooding-Scott kit.  Excuse me.  We weren't.  We were talking

      3:32PM14  about the Wooding-Scott article.  And I recall from writing in

      3:32PM15  your -- during your direct, you said, nothing in the

      3:32PM16  Wooding-Scott article has anything to do with what I invented.

      3:32PM17  It's totally unrelated to what we are doing.  You recall

      3:32PM18  saying that?

      3:32PM19  A.  Yes.

      3:32PM20  Q.  So I take it that you would agree that if any member of

      3:32PM21  the public practices what is in the Wooding-Scott article,

      3:32PM22  they do not infringe your patent, true or false?

      3:32PM23  A.  I think it would be true if the public were to drain

      3:32PM24  malignant acidic fluid, I would say more power to them and God

      3:32PM25  bless them.
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      3:32PM 1  Q.  Now, just so there's no confusion, the reference that was

      3:32PM 2  made to the Bier's book was made to establish that negative

      3:32PM 3  pressure has existed for a long time.  You don't claim to have

      3:33PM 4  invented negative pressure, do you?

      3:33PM 5  A.  Negative pressure was probably invented before there were

      3:33PM 6  any human beings on earth.

      3:33PM 7  Q.  Therefore, you don't claim to have invented it?

      3:33PM 8  A.  No.

      3:33PM 9  Q.  Similarly, you don't claim to have invented the vacuum

      3:33PM10  pump that's been used around hospitals for probably most of

      3:33PM11  your medical career?

      3:33PM12  A.  That's correct.

      3:33PM13  Q.  And whether it's wall suction, whether it's portable

      3:33PM14  suction, you guys use different vacuum pumps in the operating

      3:33PM15  room, in the emergency room, in the intensive care area,

      3:33PM16  various places in the hospital, correct?

      3:33PM17  A.  That's correct.

      3:33PM18  Q.  And Medela, for example, is not the only manufacturer.

      3:33PM19  There are many manufacturers of those pumps, aren't there?

      3:33PM20  A.  Yes.  There's a lot of pumps available.

      3:33PM21  Q.  Would you name a few of them for us who make those kinds

      3:33PM22  of pumps?

      3:33PM23  A.  The Gomco comes to mind, which is used mostly in stomachs.

      3:33PM24  And there are a lot of industrial pumps that are used in the

      3:33PM25  hospital that I don't know the names of.
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      3:33PM 1  Q.  Okay.  I certainly -- I've heard the name Gomco.  I know

      3:34PM 2  that's a big manufacturer.  So we're all clear then that at

      3:34PM 3  least insofar as the pump is concerned, the thing that

      3:34PM 4  produces the negative pressure, you don't claim to have

      3:34PM 5  invented that, right?

      3:34PM 6  A.  No, I didn't.

      3:34PM 7  Q.  Nor do you claim to have invented the canister that the

      3:34PM 8  discharged material goes into?

      3:34PM 9  A.  That's correct.

      3:34PM10  Q.  Nor do you claim to have invented the flexible hoses that

      3:34PM11  are used to transmit that fluid, do you?

      3:34PM12  A.  That's correct.

      3:34PM13  Q.  Now, as I understand it, you have never used BlueSky's

      3:35PM14  Versatile 1 system on any of your patients?

      3:35PM15  A.  That's correct.

      3:35PM16  Q.  Obviously, you would use the VAC since the VAC is your

      3:35PM17  product?

      3:35PM18  A.  No.  I would use -- if someone had a product that was

      3:35PM19  better than mine, I certainly wouldn't hesitate to use it.

      3:35PM20  Q.  You have not used the Versatile 1 on any patient, have

      3:35PM21  you?

      3:35PM22  A.  No.

      3:35PM23  Q.  Okay.  Now, you showed us a lot of very moving photographs

      3:35PM24  today, taken of your patients where there have been horrible

      3:35PM25  injuries to people with detached limbs and terrible injuries
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      3:35PM 1  to people.  And you told us about how people would have had to

      3:35PM 2  undergo, for example, amputation without the VAC that was

      3:35PM 3  applied to there, or where people would have died without

      3:35PM 4  that.  Do you recall that?

      3:35PM 5  A.  Yes.

      3:35PM 6  Q.  Now, you must agree, I take it, that there are people all

      3:36PM 7  over the world who have those kind of injuries every day?

      3:36PM 8  A.  Probably, yes.

      3:36PM 9  Q.  I mean, they don't all find their way to Wake Forest

      3:36PM10  Hospital.  They come from everywhere, don't they?

      3:36PM11  A.  That's correct.

      3:36PM12  Q.  For example, at the Spartanburg Hospital, where Dr.

      3:36PM13  Chariker and Dr. Jeter were, that's also part of Appalachia,

      3:36PM14  isn't it?

      3:36PM15  A.  It's slightly below Appalachia, but in the southern half

      3:36PM16  of Appalachia.

      3:36PM17  Q.  And people -- you would expect that people would come to

      3:36PM18  that hospital, the Spartanburg Hospital, from remote areas,

      3:36PM19  just like they would come to your hospital at Wake Forest from

      3:36PM20  remote areas, hoping to get better medical care for horrible

      3:36PM21  injuries, wouldn't you?

      3:36PM22  A.  Yes.

      3:36PM23  Q.  And because we are also moved by how well this negative

      3:36PM24  pressure wound therapy works, it's certainly your goal as a

      3:37PM25  physician to have it available to as many people as you can
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      3:37PM 1  get it to, isn't it?

      3:37PM 2  A.  Yes.

      3:37PM 3  Q.  I mean, for example, you said you've treated people in

      3:37PM 4  China.  You've treated people in Russia.  Typically, those

      3:37PM 5  people do not have the kind of money that it takes today to

      3:37PM 6  get a VAC commercially, do they?

      3:37PM 7  A.  Well, in China, they get a knockoff.  China makes its own

      3:37PM 8  VACs outside of our patent law.  So VAC devices which are

      3:37PM 9  exactly the same, and the same color, and even have the same

      3:37PM10  writing on them are available in China.

      3:37PM11  Q.  Maybe I phrased that poorly.  Let me try it this way.  As

      3:37PM12  I understand that -- the way KCI has set up the pricing

      3:37PM13  structure, in order for somebody typically to get a VAC, the

      3:37PM14  charge runs between, say, $65 a day on the low side and maybe

      3:38PM15  120 on the high side, when you include the dressings and all

      3:38PM16  of that.  And it's done on a daily rental charge, isn't it?

      3:38PM17  A.  Sometimes, yes.

      3:38PM18  Q.  Now, you also understand, because I think we saw in your

      3:38PM19  -- in your -- in your disclosure of the invention -- Mr. Macon

      3:38PM20  asked you, do you recall about a -- an exhibit, it was

      3:38PM21  defendant -- our copy is Defendant 131.  Stacy, would you

      3:38PM22  please put that up?

      3:38PM23            And remember, we talked with you -- you talked to

      3:38PM24  Mr. Macon about your disclosure of the concept of the

      3:38PM25  invention.  Recall that?
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      3:38PM 1  A.  That's the disclosure, yes.

      3:38PM 2  Q.  Now, if we look at -- if we look at Page -- Stacy, please

      3:38PM 3  go to WF3626.  At the -- just give me the top third of that.

      3:39PM 4  Actually, that's not the one.  I want paragraph 5F.  It's at

      3:39PM 5  the very top.  Thank you.

      3:39PM 6            Part of this you filled out.  You said, what firms

      3:39PM 7  do you think may be, or are, interested in it?  And you said

      3:39PM 8  Johnson & Johnson, 3M, Dow Corning and any major company

      3:39PM 9  involved in wound care and wound care devices.  That's what

      3:39PM10  you put when you filled out the disclosure of concept of

      3:39PM11  invention for the people at Wake Forest, isn't it?

      3:39PM12  A.  Yes.

      3:39PM13  Q.  Now, so far these people, Johnson & Johnson and 3M and Dow

      3:39PM14  Corning, are not in the business because KCI has all the

      3:39PM15  business, essentially; is that right?

      3:39PM16  A.  They do not manufacture a VAC, if that's what you mean.

      3:39PM17  Q.  Now, you have observed, I take it, in your medical

      3:39PM18  practice, that when there are new competitive entrants into

      3:39PM19  the marketplace, that the cost of the product frequently goes

      3:40PM20  down?

      3:40PM21  A.  It does, depending on the quality of what comes in.

      3:40PM22  Sometimes if it's higher quality, the price goes up.  If it's

      3:40PM23  something that has not required any R and D to develop, the

      3:40PM24  price can go down.  So it varies, yeah.

      3:40PM25  Q.  But you would agree with me that as a general rule -- for
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      3:40PM 1  example, if the injury were to conclude that if new entrants

      3:40PM 2  to the competitive market came in, it might cause the cost of

      3:40PM 3  the VAC to go down, so that it's available cheaper for

      3:40PM 4  everybody, you wouldn't disagree with that conclusion, would

      3:40PM 5  you?

      3:40PM 6  A.  I'm afraid I would disagree with it.  In my experience,

      3:40PM 7  basically, the cost for a device is set by the insurance

      3:40PM 8  company, regardless of what the company asks for.  The company

      3:40PM 9  can ask for $50 a day, but the insurance policy and the

      3:41PM10  insurance companies may say, we're going to pay you $25 a day,

      3:41PM11  regardless of who is selling it and regardless of what they're

      3:41PM12  selling it for.  And Medicaid gets into the same thing.

      3:41PM13            There's a great difference in medicine between what

      3:41PM14  you bill and what is paid.  For instance, I will do an

      3:41PM15  operation, and I can bill a thousand dollars for an operation,

      3:41PM16  a cleft lip.  But Medicaid will pay me $200 for a cleft lip.

      3:41PM17  And you can make up your own costs, but the reality of it is

      3:41PM18  that probably 99 percent of medicine is either delivered

      3:41PM19  through Medicare, Medicaid or --

      3:41PM20  Q.  Insurance.

      3:41PM21  A.  -- prepaid insurance companies, which tell you how much

      3:41PM22  they're going to pay, regardless of what you bill.  It's like

      3:41PM23  today, if you look in the paper, Medicaid has said, we're

      3:42PM24  paying X dollars for a total hip.  You can bill a billion

      3:42PM25  dollars, we're going to pay you this.
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      3:42PM 1            So bringing in another product at the same price or

      3:42PM 2  at a lesser price or at a greater price in most of the

      3:42PM 3  hospital system doesn't really change what the actual payment

      3:42PM 4  really is most of the time.

      3:42PM 5  Q.  Okay.  So, for example, let's say that -- let's say that

      3:42PM 6  what an insurance company or Medicaid or Medicare wanted to

      3:42PM 7  provide for the public was negative pressure wound therapy.

      3:42PM 8  And let's say that what Medicaid or Medicare or the insurance

      3:42PM 9  companies wanted to do was to provide, let's say, the

      3:42PM10  Chariker-Jeter procedure, because they thought it would be

      3:42PM11  better for more people to have access to medical -- to

      3:42PM12  negative pressure wound therapy.  Are you with me so far?

      3:42PM13  A.  I believe so.

      3:42PM14  Q.  Now, if somebody came into the marketplace with the

      3:43PM15  Chariker-Jeter procedure, say Dr. Chariker or Dr. Jeter, or

      3:43PM16  some institution, Spartanburg Hospital or whoever, and they

      3:43PM17  said to the insurance companies, or Medicare or Medicaid, we

      3:43PM18  would like to provide this at a rate of $20 a day instead of a

      3:43PM19  hundred dollars a day that KCI charges.  And Medicare and

      3:43PM20  Medicaid and the insurance companies said, okay, that sounds

      3:43PM21  good.  We will do that.  That would mean that negative

      3:43PM22  pressure wound therapy, whatever it is, and however good it

      3:43PM23  is, would be available to people at a reimbursement rate of

      3:43PM24  $20 a day instead of a hundred dollars a day.  Isn't that just

      3:43PM25  common sense?
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      3:43PM 1  A.  No.  I'm sorry.  I don't agree with that.

      3:43PM 2  Q.  Now, let me ask it a little bit differently.  Well,

      3:44PM 3  actually, let me pursue something else for just a second.  I

      3:44PM 4  would like to talk about the time line with you for a minute,

      3:44PM 5  okay?  Now, I believe -- I believe you indicated that -- I

      3:44PM 6  want to get over here because I know you have a hard time

      3:44PM 7  hearing.  I want you to hear me.  I believe you indicated that

      3:44PM 8  you came down to Wake Forest in what year?

      3:44PM 9  A.  In '88.

      3:44PM10  Q.  August of '88.  Okay.  And you recruited Dr. Morykwas to

      3:44PM11  join you at Wake Forest when?

      3:44PM12  A.  I was negotiating with Dr. Morykwas pretty much before I

      3:44PM13  left Ann Arbor, and I can't remember specifically when he did

      3:44PM14  come.  I think he came sometime in late '88 as well.  Late '88

      3:44PM15  or early '89.

      3:44PM16  Q.  Okay.  So Dr. Morykwas comes in late '88 and early '89.

      3:45PM17  And I think you indicated that in the early days, anyway, you

      3:45PM18  guys were doing work with springs.  I think Mr. Macon said

      3:45PM19  springs and fishhooks and rings and lots of other things,

      3:45PM20  before you started to get on this track that ultimately became

      3:45PM21  your VAC product, correct?

      3:45PM22  A.  We were thinking about these things.  We actually fooled

      3:45PM23  around and made some of these things.  We didn't make

      3:45PM24  everything.  We sort of were trying to brainstorm this idea.

      3:45PM25  Q.  Okay.  So if Dr. Morykwas comes in late 1988 or early
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      3:45PM 1  1989, and you are brainstorming a while and trying things like

      3:45PM 2  springs and fishhooks and rings, when is it, about, that you

      3:45PM 3  had the dream at night that caused you to wake up and make

      3:45PM 4  your note in the Gulag Archipelago book, about?

      3:46PM 5  A.  I would say that was in '89 someplace.

      3:46PM 6  Q.  About when?  Just give us an approximation.

      3:46PM 7  A.  Late '89, second half of '89.

      3:46PM 8  Q.  Late '89.  Okay.  Now, so if we were to look at a time

      3:46PM 9  line, for example -- I'm going to make a mark here, if I can

      3:46PM10  get this to work.  I'm going to put late '89 "Dr. Argenta's

      3:46PM11  dream's."

      3:47PM12            Now, I'd like to talk with you a little bit about

      3:47PM13  some of the things that had happened before then.  And we've

      3:47PM14  already covered that in 1908 Mr. Bier, Dr. Bier, quack Bier,

      3:47PM15  whatever you choose to call him, had written his book Bier's

      3:47PM16  Hyperemic Treatment, or it was published anyway.  And the

      3:47PM17  point of that is that negative pressure or suction was

      3:47PM18  discussed in that book.  I'm just trying to give us a date

      3:47PM19  when it was --

      3:47PM20  A.  That's not correct.  Dr. Bier didn't write that book.

      3:47PM21  That was written by some guy in New York about Bier's

      3:47PM22  technique.  But Bier didn't write that book.

      3:47PM23  Q.  You said there were only two copies in the world that you

      3:47PM24  knew of.  One was in Washington and one was -- I don't know

      3:47PM25  where you said.  New York.  I've got one here.  I don't know
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      3:47PM 1  if there are more than this one.  Maybe it's the only other

      3:47PM 2  one.

      3:47PM 3  A.  Well, all I know is that I was told -- when I tried to get

      3:47PM 4  a copy for my library, I was told that there was one at San

      3:48PM 5  Francisco and one somewhere in Washington.  So I don't -- that

      3:48PM 6  may be a reprint.  I don't know.

      3:48PM 7  Q.  Stacey, do you have this in the database, this Bier's

      3:48PM 8  exhibit, please.  I want to go to Page 40.

      3:48PM 9            MR. MACON:  Could you give us an exhibit number so

      3:48PM10  we can look at it?

      3:48PM11            MR. MCCLANAHAN:  Yeah.  This one right here.

      3:48PM12            THE COURT:  And tell me -- Defendant 246, is that

      3:48PM13  the Bier's treatment?

      3:48PM14            MR. MCCLANAHAN:  Your Honor, it's entitled Bier's

      3:48PM15  Hyperemic Treatment in Surgery, Medicine and Specialties, a

      3:48PM16  Manual of Its Practical Application, by Willie Meyer M.D.,

      3:48PM17  professor of surgery at New York Postgraduate Medical School

      3:48PM18  and Hospital, attending surgeon to the German Hospital,

      3:48PM19  consulting surgeon to the New York Skin and Cancer Hospital,

      3:48PM20  and to the New York Infirmary.  And Professor Dr. Victor

      3:49PM21  Schmeiden, Assistant to Professor Bier, University of Berlin,

      3:49PM22  published by W.B. Saunders Company, 1908.  That's the one I'm

      3:49PM23  talking about.

      3:49PM24            THE COURT:  Okay.

      3:49PM25            THE WITNESS:  Can I see that?
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      3:49PM 1            THE COURT:  Thank you so much.

      3:49PM 2            MR. MCCLANAHAN:  And Dr. Argenta, all I'm trying to

      3:49PM 3  talk about is -- I'm not talking about application of heat.

      3:49PM 4  I'm not talking about sticking a steam hose somewhere where we

      3:49PM 5  think it would be a bad idea today.

      3:49PM 6            MR. MACON:  Mr. McClanahan, excuse me.  Could I give

      3:49PM 7  him a copy?

      3:49PM 8            THE COURT:  Excuse me.  I'm sorry.  What was the

      3:49PM 9  question?

      3:49PM10            THE WITNESS:  Can I see that book?

      3:49PM11            THE COURT:  One minute.  What -- well, let me just

      3:49PM12  see where we are here.  Are you wanting to ask a question?

      3:49PM13            MR. MCCLANAHAN:  I am.  Mr. Macon asked if he could

      3:49PM14  bring a copy to Dr. Argenta.  I'm happy for him to do that.

      3:49PM15            THE COURT:  Okay.  That will be done.

      3:49PM16            THE WITNESS:  No.  I'd like the copy of the book he

      3:49PM17  has.

      3:49PM18            THE COURT:  Well, he may be questioning from that,

      3:49PM19  so at the end of this day you can surely see that.

      3:49PM20            THE WITNESS:  Well, my reason for asking that is I'm

      3:49PM21  not sure that's -- I think that's a reprint.

      3:50PM22            THE COURT:  I'm sure it probably is.  You were

      3:50PM23  talking about the original edition.

      3:50PM24            THE WITNESS:  The 1908 edition.  I'm not sure that's

      3:50PM25  not a reprint or who reprinted it and how factual it is to
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      3:50PM 1  this.  I don't know.

      3:50PM 2            MR. MCCLANAHAN:  It may well be a reprint, because

      3:50PM 3  it's bound in nice new binding, and I doubt that Dr. Bier

      3:50PM 4  bound it that way in 1908, but that's not my question.

      3:50PM 5            THE WITNESS:  My question is, is that a true

      3:50PM 6  representative copy of the first, or is that something that

      3:50PM 7  someone favorable to BlueSky put out?

      3:50PM 8            THE COURT:  Well, what we can do is, at the break at

      3:50PM 9  the end of the day, I'll let you and Mr. Macon take a look at

      3:50PM10  this in more detail.  But in the meantime, as I understand it,

      3:50PM11  you've been given, Dr. Argenta -- you've been given a copy of

      3:50PM12  the pages that are relevant to this inquiry; is that correct?

      3:50PM13            MR. MCCLANAHAN:  Yes, sir.  It was on the exhibit

      3:50PM14  list.  Mr. Macon has a copy of it.

      3:50PM15            THE COURT:  Okay.  There you have it.  Thank you so

      3:50PM16  much.

     10:59PM17  BY MR. MCCLANAHAN:

      3:50PM18  Q.  The only point I'm trying to make, sir, is that on this

      3:51PM19  page there are some little glass cup-looking devices with the

      3:51PM20  rubber bulb on top.  And that's just an example of a suction

      3:51PM21  device, a negative pressure device, isn't it?

      3:51PM22  A.  Well, I don't know what's on top.  All I see is a black

      3:51PM23  thing.  I can't tell if it's a ball or what that is.

      3:51PM24  Q.  Stacy, can we go to Page 47, please?

      3:51PM25  A.  That's clear.
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      3:51PM 1  Q.  And on Page 47, the next page, what we have are more

      3:51PM 2  examples where there is a cup-like device or a bell-like

      3:51PM 3  device or an upside-down-jar-like device, or whatever.  Back

      3:51PM 4  in 1908 they didn't have plastic, I don't think, so it's

      3:51PM 5  probably made of glass.  But it's connected with a rubber hose

      3:51PM 6  to a rubber ball.  And obviously, you can squeeze the ball and

      3:51PM 7  make negative pressure, can't you?

      3:51PM 8  A.  I would think you possibly could.  I don't know how much

      3:51PM 9  they made in 1908.

      3:52PM10  Q.  You have used a turkey baster before, haven't you?

      3:52PM11  A.  Yes.  But not one made in 1908.

      3:52PM12  Q.  And a turkey baster --

      3:52PM13            THE COURT:  One at a time.  This wonderful court

      3:52PM14  reporter can only take down one of you at a time.  So go ahead

      3:52PM15  and ask your question, sir.

      3:52PM16            THE WITNESS:  I'm sorry.

      3:59PM17  BY MR. MCCLANAHAN:

      3:52PM18  Q.  And you know that a turkey baster, if you stick the end of

      3:52PM19  it on a turkey or on your arm, and you squeeze the bulb, and

      3:52PM20  you let it go, it's going to create some negative pressure.

      3:52PM21  And that's sort of what we're seeing in these, apparently,

      3:52PM22  isn't it?

      3:52PM23  A.  It may.  I don't know how much negative pressure something

      3:52PM24  made of rubber in 1908 would apply.  I don't think anybody

      3:52PM25  would know that.
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      3:52PM 1  Q.  Thank you, Stacy.

      3:52PM 2            And I mean, you would agree with me, I take it, sir,

      3:52PM 3  that this is the turn of the century, a hundred years ago,

      3:52PM 4  medical care, obviously, a hundred years ago is not as

      3:52PM 5  sophisticated as it is today at the Wake Forest Hospital where

      3:52PM 6  you work, is it?

      3:53PM 7  A.  No.  I don't think it was as sophisticated as anyplace.

      3:53PM 8  Q.  And, in fact, when the car first came out around the turn

      3:53PM 9  of the century, it didn't look at all like cars look today,

      3:53PM10  did it?

      3:53PM11  A.  No.

      3:53PM12  Q.  And around the turn of the century, if somebody were to

      3:53PM13  tell the founders of San Antonio that some day there's going

      3:53PM14  to be an outfit that's going to put a man on the moon to walk

      3:53PM15  around, people would have laughed at him, wouldn't they?

      3:53PM16  A.  I would think so.

      3:53PM17  Q.  Okay.  All I'm saying is that the concept of applying

      3:53PM18  negative pressure, to a hose, to a device at the end of it, is

      3:53PM19  nothing new.  It's been around a hundred years or so at least,

      3:53PM20  hasn't it?

      3:53PM21  A.  The physical entity, yes.  I would agree with that.

      3:53PM22  Q.  Okay.  I was also interested in something else, while I've

      3:53PM23  got this exhibit out.  Stacy, could you put D131 back up for

      3:53PM24  us, please?

      3:54PM25            THE WITNESS:  In here?
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      3:54PM 1            THE COURT:  No.  It'll be on the screen, Doctor.

      3:54PM 2            MR. MCCLANAHAN:  And could you please turn, Stacy,

      3:54PM 3  to 3625, I want question 5C, at the very top.  Is that 5C?

      3:54PM 4  Blow up that for us, please.

      3:54PM 5  BY MR. MCCLANAHAN:

      3:54PM 6  Q.  When you were filling out this form, which you signed, one

      3:54PM 7  of the questions that you filled out:  What was the date the

      3:54PM 8  invention was first conceived?  And you wrote:  Early 1987.

      3:54PM 9  Is this date documented?  No.

      3:54PM10            But now we know that, in fact, the dream that you

      3:54PM11  had, that you put in the book, was in late 1989, right?

      3:54PM12  A.  That's correct.  The 1987 date was an error when it was

      3:55PM13  typed.  And that was revealed to the technology transfer

      3:55PM14  office.  And it was revealed to everybody else after we got

      3:55PM15  into this experimentation.  That was a typing error, and that

      3:55PM16  has been stated on multiple occasions both to the university,

      3:55PM17  and I believe it was told to the Patent Office as well,

      3:55PM18  because in 1987 I was not at Wake Forest.

      3:55PM19  Q.  I'd like to ask you a little bit about the things that you

      3:55PM20  sent to the Patent Office.  Mr. Macon had a big book, and

      3:55PM21  we're not going to go through all of it, but I do want to go

      3:55PM22  through parts of it, because you understand that the --

      3:55PM23  there's a record made of the dealings between an applicant for

      3:55PM24  a patent and the Patent Office, and it's called the

      3:55PM25  prosecution history, right?
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      3:55PM 1  A.  I believe that's correct.

      3:55PM 2  Q.  I think when the Judge was giving the jury their

      3:55PM 3  instructions, he might have called it the file wrapper.  It's

      3:56PM 4  another word that patent lawyers apparently use.  But the

      3:56PM 5  point is that the give and take between the inventor and the

      3:56PM 6  Patent Office is available to the public.  Any of us can get

      3:56PM 7  it.  Mr. Macon has gotten it.  And that's what is in that

      3:56PM 8  joint exhibit that he was talking about earlier, right?

      3:56PM 9  A.  I believe so.

      3:56PM10  Q.  Now, you gave a lot of information about the Patent Office

      3:56PM11  and how the patent examiner carefully considered everything

      3:56PM12  and went through everything in great detail and had all of

      3:56PM13  these questions.  Are you familiar with the résumé of the

      3:56PM14  particular patent examiner who was assigned to this file?

      3:56PM15  A.  I am not familiar with him personally.  He was -- this was

      3:56PM16  assigned to the medical device, and something else, section of

      3:56PM17  the Patent Office.

      3:56PM18  Q.  I want to talk about the examiner first.  His name, I

      3:56PM19  think -- was it John Lynch?  Do you remember what his name

      3:57PM20  was?

      3:57PM21  A.  I thought it was Latak or something.

      3:57PM22  Q.  Maybe it is.  John Latex.  We'll see if that's right in a

      3:57PM23  second.  At any rate, my point is that this medical branch

      3:57PM24  that you're talking about, not only did -- not only did he,

      3:57PM25  for a while, reject your patent application.  But, in fact,
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      3:57PM 1  his boss did, also.  Do you recall that?

      3:57PM 2  A.  No, not specifically.

      3:57PM 3  Q.  And do you also know, sir, that -- I mean, what do you --

      3:57PM 4  how many patent applications a year are filed in America?

      3:57PM 5  Your patents have a number on them.  The number for these

      3:57PM 6  patents starts at the six million, and this is just of the

      3:57PM 7  granted patents.  I mean, there are hundreds of thousands of

      3:57PM 8  patent applications filed every year in America, aren't there?

      3:57PM 9  A.  I believe so.

      3:57PM10  Q.  And the Judge -- the Judge told the jury in his

      3:57PM11  instructions, I forget exactly what.  They'll have it in their

      3:57PM12  number -- about the number of examiners, maybe 3,000, 4,000.

      3:57PM13  I forget the number, but it was in the thousands.

      3:57PM14            But my point is that this limited number of

      3:58PM15  examiners that we have in the United States gets a lot of

      3:58PM16  files to work on.  And just like Judge Furgeson is busy and

      3:58PM17  has a docket and has to do all sorts of other things while

      3:58PM18  he's presiding over a trial like this, a patent examiner has a

      3:58PM19  docket of many, many, many, many patent applications that he

      3:58PM20  or she is doing back and forth every day, just like you as a

      3:58PM21  doctor have many, many, many patients where you have separate

      3:58PM22  files on each patient, correct?

      3:58PM23  A.  I don't really know how many things they have going at the

      3:58PM24  same time.  I have never been there.

      3:58PM25  Q.  Well, let's look -- first of all, we can clarify two
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      3:58PM 1  things.  There are -- there are going to be two -- when you

      3:58PM 2  have patients, typically, you have a separate file for each of

      3:58PM 3  your patients, don't you?

      3:58PM 4  A.  Yes.

      3:58PM 5  Q.  I mean, I think all of us know that when a doctor goes to

      3:58PM 6  see a patient in the hospital -- say, you're making rounds.

      3:59PM 7  You go from room to room to room.  And the first thing you

      3:59PM 8  always do is you grab the chart, or you have the chart handy

      3:59PM 9  so that you can find out what's gone on and be reminded of

      3:59PM10  what's gone on, because you see a lot of patients and you're

      3:59PM11  not able to keep up with all the details without having the

      3:59PM12  chart available.  Fair?

      3:59PM13  A.  Frequently.

      3:59PM14  Q.  Now, at the Patent Office there would be, let's call them

      3:59PM15  two charts.  We've got a chart for the '643 patent, that

      3:59PM16  you've asserted in this case.  And it's going to be the file

      3:59PM17  that has everything in it that went on between Wake Forest

      3:59PM18  lawyers and the Patent Office.  And we've got a chart, like

      3:59PM19  one of your patients, a chart for the '081 patent.  Okay?

      3:59PM20  A.  Okay.

      3:59PM21  Q.  Now, you understand that when the patent examiner works on

      3:59PM22  your chart, your file, he's going to pull out -- he or she is

      3:59PM23  going to pull out the file and look at it and work on it.  And

      4:00PM24  then when he's through with that one, going to put it up and

      4:00PM25  go to another one.  That's how they work, isn't it?  That's
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      4:00PM 1  how you would expect they work, isn't it?

      4:00PM 2  A.  I don't know how they work.  I've never been there.

      4:00PM 3  Q.  Well, we know that -- we know that the -- let's start with

      4:00PM 4  the earliest one.  And that was the '081 patent, I think.  And

      4:00PM 5  let's go to -- Stacy, let's go, please, to Joint Exhibit 4,

      4:00PM 6  the second page.

      4:00PM 7            Now, just so -- just so we're clear about one thing,

      4:00PM 8  very early on in this process -- well, first of all, you were

      4:00PM 9  here for the opening statements yesterday.  And you probably

      4:00PM10  recall me telling the jury that when somebody invents

      4:01PM11  something, they have a choice.  They can either choose to make

      4:01PM12  it public for the world to use, or they can go to the Patent

      4:01PM13  Office and try to patent it so that they have the exclusive

      4:01PM14  right to it.  You agree with that concept, don't you?

      4:01PM15  A.  No.  I don't agree with that concept.

      4:01PM16  Q.  You are -- you are a physician, a medical doctor.  And one

      4:01PM17  of your great interests is to see to it that as many people as

      4:01PM18  possible get good medical care, as possible.  That's what you

      4:01PM19  go for, isn't it?

      4:01PM20  A.  Yes.

      4:01PM21  Q.  Now, as I understand it, when you and Dr. Morykwas were

      4:01PM22  working on this, and it looked like you were going to be

      4:01PM23  getting something that worked, Wake Forest came to you.  I

      4:01PM24  think they had something called the Technology Transfer

      4:01PM25  Department, or something like that?
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      4:01PM 1  A.  Called something different then.  I don't know.

      4:01PM 2  Q.  And that gentleman was the one who wanted to go to the

      4:01PM 3  Patent Office.  He wanted to patent this?

      4:01PM 4  A.  No.  The original person that came to us about patenting

      4:02PM 5  it, that suggested that we patent it, was Dr. -- I'm blocking

      4:02PM 6  his name.  He's called old dad.  But he was an old doctor that

      4:02PM 7  was on the human use committee, and he suggested this and he

      4:02PM 8  said he was going to have, I believe, Mr. Waggerman, who was

      4:02PM 9  this part-time person, come and talk to us.  And this person

      4:02PM10  came and talked to us more or less to see if we wanted to and

      4:02PM11  what we were doing, not necessarily to shove it down our

      4:02PM12  throat to do it.

      4:02PM13  Q.  Okay.  So no one at Wake Forest shoved it down your

      4:02PM14  throat.  It was your desire, ultimately, to go for the patent.

      4:02PM15  You weren't encouraged by Wake Forest.  They didn't persuade

      4:02PM16  you.  This is what you wanted to do?

      4:03PM17  A.  No.  It was strongly suggested by Wake Forest.  It

      4:03PM18  certainly wasn't primary in my mind.

      4:03PM19  Q.  Well, of course not.  I mean, we all understand, you

      4:03PM20  surely are a very fine doctor.  And you want to be out there

      4:03PM21  treating patients, I assume?

      4:03PM22  A.  That's correct.

      4:03PM23  Q.  And so you've already told Mr. Macon, for example, that

      4:03PM24  you yourself didn't want to commercialize this, and that's why

      4:03PM25  you ultimately -- or Wake Forest ultimately went to KCI.  And
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      4:03PM 1  you flew up to interview somebody else, and ultimately decided

      4:03PM 2  on KCI?

      4:03PM 3  A.  That's correct.

      4:03PM 4  Q.  Now, you and Dr. Morykwas entered into a contractual

      4:03PM 5  arrangement -- I think it's called an assignment -- with Wake

      4:03PM 6  Forest where you basically said to Wake Forest, we're going to

      4:03PM 7  assign to you all of our right, title and interest in this

      4:03PM 8  patent.  And you agree to pay us an amount of money in return.

      4:03PM 9  And that's the royalty agreement?

      4:03PM10  A.  That's university policy.  As an employee of Wake Forest,

      4:03PM11  if I invent something, I have to give it to Wake Forest.  Now,

      4:04PM12  Wake Forest may decide they don't want anything to do with it,

      4:04PM13  and tell me to go do it myself if I want to.  But that's part

      4:04PM14  of our agreement, and I believe part of just about any major

      4:04PM15  universities here.  And I would imagine this goes on at Ford

      4:04PM16  Motor.  If you're working for Ford Motor and you make a new

      4:04PM17  car, it's assigned -- I think.  I shouldn't say that.  I don't

      4:04PM18  know that.

      4:04PM19  Q.  Sir, I'm not critical of that.

      4:04PM20  A.  At the university it is.  That's the policy.

      4:04PM21  Q.  I'm not -- are you through?

      4:04PM22  A.  Yes.

      4:04PM23  Q.  I'm not critical of that, sir.  I just wanted to be clear

      4:04PM24  that you and Dr. Morykwas assigned the invention to Wake

      4:04PM25  Forest in return for a royalty interest, didn't you?
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      4:04PM 1  A.  No.  I assigned it to Wake Forest.  At that time I didn't

      4:04PM 2  even know there was going to be a royalty.  That was never

      4:04PM 3  discussed with me.  I was told that as an employee of Wake

      4:04PM 4  Forest, that since I invented it at Wake Forest on Wake Forest

      4:04PM 5  time, that it had to be assigned to Wake Forest.  And at that

      4:05PM 6  time we didn't even know what the royalty agreement was.

      4:05PM 7  Q.  How much money, by the way -- I noticed that the party

      4:05PM 8  that sued here in the case -- Dr. Argenta, you're not a

      4:05PM 9  plaintiff in the case.  The plaintiffs are KCI and Wake

      4:05PM10  Forest.  And how much money has Wake Forest made on this

      4:05PM11  product, the VAC, so far?

      4:05PM12  A.  The university would have probably made about 90 million,

      4:05PM13  I would estimate.

      4:05PM14  Q.  We may see some records about that later.  I think it's

      4:05PM15  actually more.  But, in fact, the point is that Wake Forest

      4:05PM16  has made a lot of money on this, haven't they?

      4:05PM17  A.  Yes.

      4:05PM18  Q.  Now -- and the party that is actually bringing this

      4:05PM19  dispute to this jury in this courtroom is not Dr. Argenta.

      4:05PM20  It's Wake Forest?

      4:05PM21  A.  I assume that's correct.  I don't know the legalities of

      4:05PM22  that.

      4:05PM23  Q.  Now, let's look, for example, at the -- at what's called

      4:05PM24  the prosecution history or the file wrapper.  This is the

      4:06PM25  chart at the Patent Office on your patent.  Now, if we look at
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      4:06PM 1  this first page here, we see that --

      4:06PM 2            MR. MACON:  Excuse me, Mr. McClanahan.  Could you

      4:06PM 3  tell me what page it is?

      4:06PM 4            MR. MCCLANAHAN:  Joint 4.0002.

      4:06PM 5  BY MR. MCCLANAHAN:

      4:06PM 6  Q.  This gives us the filing date, November 14, 1991, doesn't

      4:06PM 7  it?  If you'll look up here at the board, I think you can see

      4:06PM 8  it.  Filing date:  11/14/91.

      4:06PM 9  A.  Yes, I see that.

      4:06PM10  Q.  And just so we know, on our -- we've got that on this

      4:06PM11  particular time line, so that in -- on November 14, 1991,

      4:06PM12  Argenta and Morykwas file application for patent with the U.S.

      4:06PM13  Patent Office.  So just insofar as the articles that we have

      4:07PM14  talked about so far in the case are concerned, by the time

      4:07PM15  that you filed your patent application, Dr. Jeter and Dr.

      4:07PM16  Chariker had done their work at Spartanburg, I think the

      4:07PM17  article says they were treating patients 1984 through 1986,

      4:07PM18  before they wrote that article.  You've told us about that

      4:07PM19  Davydov article in 1986 describing vacuum therapy.  Dr.

      4:07PM20  Chariker had written his article.  Dr. -- Nurse Wooding-Scott

      4:07PM21  had written her article.  We'll hear from them later that

      4:07PM22  various speeches were being made.

      4:07PM23            And then it's in 1991, the end of '91, almost --

      4:07PM24  almost four years after the Russian articles and

      4:07PM25  Chariker-Jeter were doing their work in Spartanburg, that's
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      4:08PM 1  when you filed the first of your patent applications.  Isn't

      4:08PM 2  that correct from a chronological standpoint?

      4:08PM 3  A.  I believe that's correct.

      4:08PM 4  Q.  Now, one of the things that Judge Furgeson talked to the

      4:08PM 5  jury about in his preliminary instructions, was -- talks about

      4:08PM 6  the duties of an applicant to the Patent Office.  And you

      4:08PM 7  understand that the applicant for a patent has an obligation

      4:08PM 8  to be completely candid with the Patent Office?

      4:08PM 9  A.  Right.

      4:08PM10  Q.  I mean, just like, for example, when somebody is filing

      4:08PM11  their taxes in America, they have an obligation to be truthful

      4:08PM12  and candid and honest with the Internal Revenue service.  Same

      4:08PM13  thing in a patent.  The applicant's got to be honest, upfront,

      4:08PM14  square, full disclosure with the Patent Office, right?

      4:08PM15  A.  Correct.

      4:08PM16  Q.  Okay.  That's called sometimes the duty of candor or the

      4:09PM17  duty of disclosure.  And you understand that you, as the

      4:09PM18  applicant -- because the application was in your name, you

      4:09PM19  took on a duty of candor to disclose everything to the Patent

      4:09PM20  Office that needed to be disclosed.  Fair?

      4:09PM21  A.  I believe we did.

      4:09PM22  Q.  Okay.  Now, in the very first disclosure that I think was

      4:09PM23  made -- let's go, Stacy, please, to Page Joint 4.0046.  And

      4:09PM24  see if you can -- well, first of all, let's look at the date.

      4:09PM25  The date right here, November 14, 1991, that's the same day
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      4:09PM 1  that the application was filed.  So this would be the first

      4:09PM 2  disclosure of prior art that you made to the Patent Office,

      4:09PM 3  right?

      4:09PM 4  A.  I believe so.

      4:09PM 5  Q.  And if we go down, we see in this first part, which I'm

      4:10PM 6  not going to talk about, a bunch of patents.  I want to go

      4:10PM 7  down here to the bottom part, Stacy, please.

      4:10PM 8            Here is where you are supposed to disclose other

      4:10PM 9  documents.  And you disclosed two, something written by Mr.

      4:10PM10  Arturson and something written by Mr. Clark, right?

      4:10PM11  A.  That's correct.

      4:10PM12  Q.  And it says the date considered by the examiner is

      4:10PM13  11/10/92.  So the examiner, apparently, for whatever

      4:10PM14  reasons -- maybe he had a lot of other work to do -- didn't

      4:10PM15  even get around to taking the first look at what you initially

      4:10PM16  submitted, for almost a year.  Correct?

      4:10PM17  A.  I don't know if that's correct or not.  I don't know if

      4:10PM18  that's just when he signed it or when he looked at it.  I have

      4:10PM19  no way of knowing what he did.

      4:10PM20  Q.  Do you agree with me that you didn't disclose either the

      4:11PM21  Chariker-Jeter article or the Wooding-Scott article or the

      4:11PM22  Kremlin articles, let's say the Davydov articles, to the

      4:11PM23  examiner in your initial application?  Can we agree on that?

      4:11PM24  A.  We did not disclose the -- we did disclose it.  I believe

      4:11PM25  we did put in the Chariker article, but I don't -- we did not
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      4:11PM 1  put in the Russian articles because there was no way of

      4:11PM 2  finding them.  And I'm not sure if we put in Wooding-Scott or

      4:11PM 3  not because we didn't -- I personally don't think that has

      4:11PM 4  anything to do with it.  But I believe -- well, I know that

      4:11PM 5  somewhere in the application that Chariker went in because

      4:11PM 6  Chariker was what the attorney questioned.

      4:11PM 7  Q.  Will you at least agree with me, sir, that this document,

      4:11PM 8  which was your initial prior art filing, does not include

      4:11PM 9  Chariker-Jeter or Wooding-Scott?  Will you agree with me that

      4:12PM10  it does not?

      4:12PM11  A.  Can you go up so I can see the top half?

      4:12PM12  Q.  Yes, sir.  Please go up, all the way to the top part,

      4:12PM13  Stacy, please.  You can stop there.  Those are all patent

      4:12PM14  documents, patents.  The Groves patent, the Stevens patent,

      4:12PM15  the Babareri patent.  Those are all patents.  I'm not talking

      4:12PM16  about patents.  I'm talking about Chariker-Jeter and

      4:12PM17  Wooding-Scott.

      4:12PM18  A.  I don't see it on this piece of paper.  I know we

      4:12PM19  submitted -- we submitted over 180 documents to that group.  I

      4:12PM20  don't know if there's other sheets of paper or what else is

      4:12PM21  there.  But I know we submitted 180 documents to them.

      4:12PM22  Q.  Well, that's a good point because you submitted

      4:12PM23  ultimately, before all was said and done, over -- I think you

      4:12PM24  said it was a six year, seven year period, whatever.  You

      4:12PM25  submitted over 180 documents.  And here, a year has gone by,
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      4:12PM 1  and the examiner has only had time to look at two.  He says --

      4:12PM 2  he says:  Date considered, 11/10/92.  So a whole year has gone

      4:13PM 3  by, and he's only looked at two, much less the whole panoply

      4:13PM 4  of 180 that you gave him.  That's what we see from this,

      4:13PM 5  correct?

      4:13PM 6  A.  Well, I'm not sure what "date considered" means.  I don't

      4:13PM 7  know if that's when he decided they didn't have anything to do

      4:13PM 8  with them, or that's when he first opened the book.  I have no

      4:13PM 9  idea what the day-to-day practice there is.

      4:13PM10  Q.  Let's go next, Stacy, please, to Page 123.  Here we see

      4:13PM11  that on -- let's get a date here.  Here it is.  Date:

      4:13PM12  December 16, 1992.  On this date -- and then, Stacy, go down

      4:13PM13  to Block 4.  Right there.

      4:13PM14            Claims 1 through 52 were rejected.  So what we see

      4:13PM15  so far having happened is your patent application was filed in

      4:14PM16  November of '91.  You disclosed two articles, in addition to

      4:14PM17  those other patents.  About a year has gone by, and the

      4:14PM18  examiner has rejected all of your claims.  That's where we are

      4:14PM19  to this point in history, isn't it?

      4:14PM20  A.  No.  I would disagree with that, respectfully, sir.

      4:14PM21  Q.  Do you know what the words Claims 1 through --

      4:14PM22  A.  No.  I'm not talking about that.

      4:14PM23  Q.  May I finish my question, please, sir?

      4:14PM24  A.  Okay.  I'm sorry.

      4:14PM25  Q.  Do you know what the words "Claims 1 through 52 are
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      4:14PM 1  rejected" mean in the English language?

      4:14PM 2  A.  Yes.  It means that the examiner in this case, as happens

      4:14PM 3  in about 95 percent of patents, rejected the claim.

      4:14PM 4            But can I go back to the other thing?

      4:14PM 5  Q.  No, sir.  It's interesting that your -- well, let me --

      4:14PM 6  let me move on.

      4:14PM 7            We do see the examiner's name here.  Let's go to

      4:14PM 8  Page 126.  J. Lacyk; L-A-C-Y-K.  How old was Mr. Lacyk?

      4:15PM 9  A.  How old is he?

      4:15PM10  Q.  Yeah.

      4:15PM11  A.  I have no idea.

      4:15PM12  Q.  Was he a man, or was she a woman?

      4:15PM13  A.  I have no idea.

      4:15PM14  Q.  Who is D.H.?

      4:15PM15  A.  That's probably the person who typed it.

      4:15PM16  Q.  You have no idea how old Mr. Lacyk was, what his gender or

      4:15PM17  her gender was, what her or his résumé is.  And yet, you're

      4:15PM18  certain that you can tell this jury that this person has spent

      4:15PM19  more time and energy combing through the ins and outs of

      4:15PM20  Chariker-Jeter than they are going to hear in this trial.  Is

      4:15PM21  that what you're telling us?

      4:15PM22  A.  Yes.

      4:15PM23  Q.  Now, let's go to the next -- let's go to Page 153, please.

      4:16PM24  We're now about a year later.  This is November 17, 1993.

      4:16PM25  There's apparently been some more give and take between you

                                                                             610

      4:16PM 1  and your lawyers, or Wake Forest lawyers and the Patent

      4:16PM 2  Office.  And, Stacy, can we see line 4 here?

      4:16PM 3            Here the examiner says:  Claims 1 through 59 are

      4:16PM 4  rejected.  So this is a second rejection, isn't it?

      4:16PM 5  A.  Yes.

      4:16PM 6  Q.  Let's go to Page 156, Stacy.  Now, here -- just give me

      4:16PM 7  the bottom, right here.  Thank you.

      4:16PM 8            Here Mr. Lacyk says:  Any inquiry concerning this

      4:16PM 9  communication should be directed to John P. Lacyk.  So now we

      4:16PM10  know one more thing.  We know that it's Mr. Lacyk, and his

      4:17PM11  first name is John, don't we?

      4:17PM12  A.  Correct.

      4:17PM13  Q.  At this telephone number, (703)308-2995.  Do you know

      4:17PM14  where area code 703 is located?

      4:17PM15  A.  No.

      4:17PM16  Q.  Did you ever take Mr. Lacyk up on his invitation and call

      4:17PM17  him to discuss this matter with him?

      4:17PM18  A.  Me, personally?

      4:17PM19  Q.  Yes, he invites any inquiry.  He doesn't say to whom.  Any

      4:17PM20  inquiry concerning this communication should be directed to

      4:17PM21  him and his telephone number.  All I want to know is, did you

      4:17PM22  call him?

      4:17PM23  A.  I did not personally.  I don't -- I would imagine the

      4:17PM24  attorney and the university called him and discussed what the

      4:17PM25  problem was.  But I personally did not.

                                                                             611

      4:17PM 1  Q.  Now, let's go, Stacy, to 157, please.  The next page, 157.

      4:17PM 2  Here's a certificate of mailing dated November 1, 1993.  And

      4:17PM 3  in this certificate of mailing -- go to the bottom of that,

      4:18PM 4  please, Stacy.  It is noted that the Mulder, et al reference

      4:18PM 5  clinicians pocket guide to chronic wound repair may have been

      4:18PM 6  known to a recently obtained licensee of the present

      4:18PM 7  application more than three months before this statement was

      4:18PM 8  filed.

      4:18PM 9            Now, there's only been one licensee to this patent,

      4:18PM10  hadn't there?  Just one.

      4:18PM11  A.  A licensee?

      4:18PM12  Q.  I'm talking about KCI.

      4:18PM13  A.  Yes.  There's only been one licensee.

      4:18PM14  Q.  And so what this says is that for some reason KCI noted, I

      4:18PM15  guess to your lawyers, that there was a reference here that

      4:18PM16  then was being provided to the Patent Office.  Now, my

      4:18PM17  question now is, do you have any information as to what KCI

      4:18PM18  had done in-house to try to find prior art or how long they

      4:19PM19  had had it?

      4:19PM20  A.  Do I know what -- would you repeat it?

      4:19PM21  Q.  I'll withdraw it.  I don't think you do.  I'll withdraw

      4:19PM22  it.  Let's go to the next page -- two pages, Stacy.  It's 159.

      4:19PM23  Okay.  So -- and blow up this bottom part, please.

      4:19PM24            So in this -- at this time, which is November 27,

      4:19PM25  1995, this is the time of -- be very clear about this, that
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      4:19PM 1  the Chariker-Jeter article was sent for the first time to the

      4:19PM 2  Patent Office.  It was sent by the fellow who sent this

      4:19PM 3  letter, which was your lawyer, Mr. John Barryhill, at this law

      4:19PM 4  firm that you were talking about Wake Forest was using.  And

      4:19PM 5  the examiner, Mr. Janyk (sic), considered this on November 27,

      4:19PM 6  1995.  Do you see that?

      4:19PM 7  A.  October?

      4:19PM 8  Q.  Sir?

      4:20PM 9  A.  October 27th?

      4:20PM10  Q.  It may be October, but I don't think so.  I think it's

      4:20PM11  November, but it could be.  It could be.  At any event, Mr.

      4:20PM12  Janyk (sic), the gentleman that we talked about earlier, at

      4:20PM13  some point considered this.  And let's go, Stacy, to 184.

      4:20PM14  Give me the date first.  October 6, 1994.

      4:20PM15            Now, we're 1994.  Your application has been pending

      4:20PM16  for about three years now.  Your lawyers had sent the

      4:20PM17  Chariker-Jeter article to the Patent Office about a year

      4:20PM18  before.  And the examiner's action -- Stacy, go to line 4,

      4:20PM19  please.  Claims 1 through 59 are rejected.  Now, this is the

      4:21PM20  third time this patent examiner, Mr. Janyk (sic) has rejected

      4:21PM21  all of your claims, isn't it?

      4:21PM22  A.  Yes.

      4:21PM23  Q.  And, in fact, this rejection was made after he had been --

      4:21PM24  after he had had the Chariker-Jeter article in his chart or

      4:21PM25  file for a year, wasn't it?
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      4:21PM 1  A.  Yes.

      4:21PM 2  Q.  Then, Stacy, go to Page 188, please.  Right up here.

      4:21PM 3            This page says:  This action is made final.  Now,

      4:21PM 4  whatever that means, you know the word "final" means the end,

      4:21PM 5  doesn't it?

      4:21PM 6  A.  The next sentence says:  Reminded of the extension time

      4:21PM 7  period set forth.  So I don't know if there's an extension

      4:22PM 8  time period that you apply for there.

      4:22PM 9  Q.  Well, there's more coming.  And I promise you we're going

      4:22PM10  to get to it.

      4:22PM11            So what we know so far though is that this is the

      4:22PM12  third time the United States Patent and Trademark Office has

      4:22PM13  said no to all of your claims for this patent.  They've now

      4:22PM14  said this action is final.  And so it goes on anyway.  Your

      4:22PM15  lawyers again contact them and say, but let's talk about this

      4:22PM16  some more.

      4:22PM17            And I want to go now to Page 217, Stacy, please,

      4:22PM18  just to make the point here that one of the things that is

      4:22PM19  sent in the course of give and take, are foreign documents.

      4:22PM20  You understand that, don't you?

      4:22PM21  A.  In patents?  Yeah.

      4:22PM22  Q.  Foreign patent documents here.  For example, there's one

      4:22PM23  in the file -- in the file history, because I've looked

      4:22PM24  through it, from Germany.  It's in German, and there was an

      4:23PM25  English translation of that German patent made, to give to the
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      4:23PM 1  PTO so that they would have the translation.  You understand

      4:23PM 2  that in talking about prior art, you're not limited to just

      4:23PM 3  United States prior art.  You're limited to prior art from all

      4:23PM 4  over the world, from Germany, from Russia and from anywhere

      4:23PM 5  else?

      4:23PM 6  A.  Yes.

      4:23PM 7  Q.  Because that's what the Patent Office wants to know about.

      4:23PM 8  They want full disclosure from you?

      4:23PM 9  A.  Yes.

      4:23PM10  Q.  Pursuant to your duty of candor, in order to make their

      4:23PM11  decision, don't they?

      4:23PM12  A.  Yes.

      4:23PM13  Q.  I don't see any reference in the file -- strike that.

      4:23PM14  We'll move on.

      4:23PM15            Now, go to Page 228, please.  Now, this is called an

      4:23PM16  appeal brief.  So now what we see is that the patent examiner

      4:24PM17  has denied your patent claims, all of them, three times; said

      4:24PM18  the action was made final.  So now the lawyers -- I assume

      4:24PM19  Wake Forest is paying the lawyers' bills, is that correct, for

      4:24PM20  this prosecution?

      4:24PM21  A.  No.  The lawyer bills are paid by everybody involved.

      4:24PM22  Q.  So KCI was involved in this, too?

      4:24PM23  A.  No.  The way the policy worked at this time was that the

      4:24PM24  university would pay this money for whatever the lawyer fees

      4:24PM25  were.  And then if and when some royalties came, we've got
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      4:24PM 1  some money in, all of the expenses would be paid for first.

      4:24PM 2  You understand what I mean?

      4:24PM 3  Q.  Absolutely.  I'm just -- I think you've answered what I

      4:24PM 4  need.

      4:24PM 5  A.  I would imagine that the university bankrolled the

      4:24PM 6  original thing out of the technology transfer office.

      4:24PM 7  Q.  Precisely.  That's my point.  The work being done -- and

      4:25PM 8  it's apparently very, very diligent work being done by the

      4:25PM 9  lawyers, these Philadelphia lawyers that you referred to

      4:25PM10  earlier -- was done by Wake Forest trying to get this patent.

      4:25PM11  Having been rejected three times, they're now appealing it.

      4:25PM12  Is that what the record says here?

      4:25PM13  A.  Yes.  That's what the record says.

      4:25PM14  Q.  Because if we look -- well, I tell you what.  Let's just

      4:25PM15  go on to the next page here.

      4:25PM16            Now, let's look, Stacy, please, at Page 238.  Now,

      4:25PM17  give me this paragraph right there.

      4:25PM18            It says, Claims 37, 39, 42, several others, are

      4:25PM19  rejected under a federal law as being anticipated by Chariker,

      4:25PM20  et al.  Now, you understand that Chariker, et al would be the

      4:26PM21  Chariker-Jeter article that your lawyers had sent to the

      4:26PM22  Patent Office about a year before, correct?

      4:26PM23  A.  It's either the chapter or the journal article, one of the

      4:26PM24  two.

      4:26PM25  Q.  Now, Judge Furgeson has defined for us in the preliminary
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      4:26PM 1  instructions what this word "anticipated" means.

      4:26PM 2            Stacy, could you go to Judge Furgeson's

      4:26PM 3  instructions, Page 19?  And I know that the jury each has a

      4:26PM 4  copy of this, but I just want to focus on this word right

      4:26PM 5  here, "anticipation."  And highlight this, Stacy.  "The patent

      4:26PM 6  laws of the United States require that an invention must be

      4:26PM 7  new."  "An invention that is not new is said to be anticipated

      4:26PM 8  by the prior art."

      4:27PM 9            So based upon the instruction that Judge Furgeson

      4:27PM10  has given us about what anticipation means -- Stacy, let me go

      4:27PM11  back to the exhibit now -- we see that the Patent Office has

      4:27PM12  said that your claims are anticipated by Chariker, meaning

      4:27PM13  they're not new.  Chariker has already done it.  That's what

      4:27PM14  that says, isn't it?

      4:27PM15  A.  That says that whoever is examining the patent believes

      4:27PM16  that they're anticipated by Chariker, as an ongoing thing.

      4:27PM17  This is not a final decision.  The usual way that this is

      4:27PM18  practiced in the Patent Office is it goes back and forth many,

      4:27PM19  many times.  But the fact that something is said that it's

      4:27PM20  anticipated, that is the examiner -- is my understanding is

      4:28PM21  that's the examiner's opinion at that time.  I don't believe

      4:28PM22  this is a final decision that's been made by anybody.

      4:28PM23  Q.  Sir, I'm not suggesting it's a final decision because we

      4:28PM24  know that ultimately you got your patent.  I'm just trying to

      4:28PM25  go through the steps that the Patent Office went through to
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      4:28PM 1  get there because it's been suggested that they had great,

      4:28PM 2  detailed study, even more than this jury is going to have in

      4:28PM 3  this trial.  And I simply want to establish for all of us what

      4:28PM 4  the record shows, what the chart shows.  Like if it's a

      4:28PM 5  patient, what the chart shows.  That's what I'm trying to do

      4:28PM 6  here.  Okay?

      4:28PM 7  A.  Well, I disagree with that.

      4:28PM 8  Q.  Now, the next sentence says claims -- some different

      4:28PM 9  claims are rejected as being unpatentable over Chariker for

      4:28PM10  the same reasons discussed above.

      4:28PM11            And then the next paragraph says some more claims

      4:28PM12  are rejected as being unpatentable over Zamierowski or

      4:28PM13  Chariker in view of Richard.  Now, another one of the things I

      4:29PM14  think Judge Furgeson has mentioned to us about is that not

      4:29PM15  only must your patent be new -- in other words, if some other

      4:29PM16  person like Chariker, as they said here, did it all, it can't

      4:29PM17  be patented.  But if you combine certain parts of that with

      4:29PM18  other stuff, that would be obvious to one -- they call it

      4:29PM19  skilled in the art.  That means somebody who knows what

      4:29PM20  they're doing in this field.  Okay?  You understand skilled in

      4:29PM21  the art means somebody who knows what they're doing?

      4:29PM22  A.  I'm not sure I accept that definition either.

      4:29PM23  Q.  Well, would you -- would you agree with us, sir, that Dr.

      4:29PM24  Chariker is one skilled in the art?

      4:29PM25  A.  Of what?
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      4:29PM 1  Q.  Of caring for patients with wounds?

      4:29PM 2  A.  I think he's -- at the time that this patent -- that this

      4:29PM 3  paper was written, Dr. Chariker was one skilled in the art in

      4:29PM 4  treating patients that had fistulas.

      4:29PM 5  Q.  Would you agree with us -- with me that Dr. Jeter was one

      4:30PM 6  skilled in the art of treating patients with wounds?

      4:30PM 7  A.  No, I would not, because Dr. -- or Ms. Jeter, not Dr.

      4:30PM 8  Jeter -- well, she is a doctor.  She's a something -- is an

      4:30PM 9  enterostomal therapist.  She's not a nurse.  She's not a

      4:30PM10  doctor.  As an enterostomal therapist her training is dealing

      4:30PM11  with colostomies and this type of thing.  She may have seen

      4:30PM12  wounds, and she probably has more experience than the person

      4:30PM13  on the street in treating a wound.  But she certainly does not

      4:30PM14  have the skill of a surgeon, at the level even of Dr.

      4:30PM15  Chariker, I would think.

      4:30PM16  Q.  All right.  So you don't think Dr. Chariker is skilled in

      4:30PM17  the art, and you don't think Dr. Jeter is skilled in the art.

      4:30PM18  How about Nurse Wooding-Scott?  Is she somebody who is skilled

      4:30PM19  in the art of treating patients with wounds?

      4:30PM20  A.  I think Ms. Scott is probably in the same category of Ms.

      4:31PM21  Jeter.  She has some experience in treating wounds.  Is she an

      4:31PM22  expert, or is she skilled?  I don't -- you know, that's a

      4:31PM23  legal definition to make.  It certainly -- in medical terms, I

      4:31PM24  look at a person who is skilled at treating wounds as someone

      4:31PM25  that I would send my child to if he had a wound, and I'm not
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      4:31PM 1  sure I would send it to a resident -- him or her to a resident

      4:31PM 2  or to an enterostomal therapist.  That's a medical definition.

      4:31PM 3  I don't really know what the legal definition of all this is.

      4:31PM 4  Q.  So that the jury is clear where you stand on this then,

      4:31PM 5  you're saying that Dr. Chariker's not skilled in the art.  Dr.

      4:31PM 6  Jeter's not skilled in the art.  Nurse Wooding-Scott is not

      4:31PM 7  skilled until the art.  But you, Dr. Argenta, are skilled in

      4:31PM 8  the art, right?

      4:31PM 9  A.  I believe that I have more skill in the art at that time

      4:31PM10  than any of the three people that you mentioned, under the

      4:32PM11  terminology that I use as a physician, because patients are

      4:32PM12  sent to me specifically to treat that.  I'm not aware that any

      4:32PM13  physician would send a patient to either of the therapists for

      4:32PM14  treatment of a wound or to Dr. Chariker who still was not

      4:32PM15  board certified when this was written.  People don't normally

      4:32PM16  send patients to residents.

      4:32PM17  Q.  Was this patent examiner one skilled in the art?

      4:32PM18  A.  Yes.  I believe that the patent examiner is a person who

      4:32PM19  does this for a living.  My understanding is the patent

      4:32PM20  examiner is an attorney, is what I'm told.  I don't know if

      4:32PM21  that's a hundred percent true.  But is someone who was hired

      4:32PM22  by the United States government, who has to have some degree

      4:32PM23  of proficiency.  And I would imagine this person is observed

      4:32PM24  and tested and somehow monitored as to their abilities, and

      4:33PM25  that that is what that person does day in and day out.  And I
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      4:33PM 1  think that a person who does that for a living would have a

      4:33PM 2  much greater understanding of patents than I have because

      4:33PM 3  that's what they do for a living.

      4:33PM 4  Q.  Are you finished?

      4:33PM 5  A.  Yes, I am.

      4:33PM 6  Q.  Now, what we've established then is that you say that Dr.

      4:33PM 7  Chariker is not skilled in the art.  Dr. Jeter's not skilled

      4:33PM 8  in the art.  Nurse Wooding-Scott is not skilled in the art.

      4:33PM 9  But you're skilled in the art and this patent examiner, whose

      4:33PM10  gender you didn't know, whose name you don't -- whose age you

      4:33PM11  don't know, whose history you don't know, he's skilled in the

      4:33PM12  art.  And he's rejected your patent, hasn't he, at this point?

      4:33PM13  A.  I think you're mischaracterizing what I said.  I think

      4:33PM14  that what I said was that as a physician, at the time that

      4:33PM15  this article was written, Dr. Chariker was a resident.  And it

      4:34PM16  specifically says he's a resident.  He was still in training.

      4:34PM17            Ms. Jeter and Ms. Scott were enterostomal

      4:34PM18  therapists.  The job of an enterostomal therapist and the job

      4:34PM19  description that they have in the hospital is that they take

      4:34PM20  care of patients with colostomies and ostomy wounds.

      4:34PM21            As a physician who is board certified, my class of a

      4:34PM22  job reading, if you will, in the hospital is as a surgeon.

      4:34PM23  And I think as far as medical concerns, if I had a child with

      4:34PM24  a wound, regardless of what the legal definition is, I would

      4:34PM25  send my child to a surgeon before I would send them to a
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      4:34PM 1  resident, who obviously knows more than the guy on the street,

      4:34PM 2  or to an enterostomal therapist who may know more than

      4:34PM 3  somebody on the street.

      4:35PM 4            And I think that when you're talking about somebody

      4:35PM 5  working at the Patent Office, I don't know their sex, I don't

      4:35PM 6  know their marital status, I don't know how many children they

      4:35PM 7  have, but that's not my job.  The job -- my job is to submit

      4:35PM 8  something to the Patent Office.  It's the job of the United

      4:35PM 9  States government, who hires these people and runs this

      4:35PM10  agency, to determine if they're qualified to do it.  And I

      4:35PM11  think as a citizen, I have to trust my government to say that

      4:35PM12  this guy is not a quack or a lunatic and that he must know

      4:35PM13  something about what's going on in his job, or he'd be fired.

      4:35PM14  Q.  Let's go, Stacy, to Page 239, please.

      4:35PM15            And so this rejection that you got this time,

      4:35PM16  October 31, 1995, was signed by Mr. Jack Lacyk, again.

      4:36PM17  A.  John I think it is, isn't it?

      4:36PM18  Q.  John.  Thank you.  And by Angela D. Sykes, supervisory

      4:36PM19  patent examiner, right?

      4:36PM20  A.  Yes.

      4:36PM21  Q.  So now you've had at least three rejections, and this

      4:36PM22  latest rejection on the appeal has been made by the examiner

      4:36PM23  and his superior, right?

      4:36PM24  A.  Correct.

      4:36PM25  Q.  And we're up to -- saw the date a second ago and I lost
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      4:36PM 1  it.  I think it's 1995.  The end of 1995.  But these good

      4:36PM 2  Philadelphia lawyers that Wake Forest has hired, press onward,

      4:36PM 3  don't they?

      4:36PM 4  A.  I don't know if they press onward.  I think they follow

      4:36PM 5  the normal process that one does with patents.  My

      4:36PM 6  understanding is that it is extremely common for a patent to

      4:36PM 7  be rejected two and three and four times while the examiner

      4:37PM 8  cleans up the -- his understanding of the problem, and that

      4:37PM 9  this is pretty much routine.  If I had been doing this and not

      4:37PM10  knowing about --

      4:37PM11            MR. MCCLANAHAN:  Excuse me, Your Honor.  I've got to

      4:37PM12  object to non-responsiveness.

      4:37PM13            THE COURT:  Excuse me.  You may go ahead and

      4:37PM14  complete your sentence.

      4:37PM15            MR. MACON:  Thank you, Your Honor.

      4:37PM16            THE WITNESS:  If I had been doing this and I didn't

      4:37PM17  know anything about patents, I would have quit and gone home.

      4:37PM18  But the attorneys and the university said, this is the way it

      4:37PM19  always is, and we need to go to the next step.  And I didn't

      4:37PM20  know what the next step was because I had never done this

      4:37PM21  before.  But my understanding was that this is the way it's

      4:37PM22  always done.

      2:59PM23  BY MR. MCCLANAHAN:

      4:37PM24  Q.  Are you through?  Now, the next step then is that the Wake

      4:37PM25  Forest lawyers file an amendment and reply.  Stacy, let's go,
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      4:37PM 1  please, to Page 240.

      4:37PM 2            Now, we're now up to 1996.  And this was apparently

      4:37PM 3  received by the Patent Office on May 14, 1996, Group 3300.  I

      4:38PM 4  think that was the same group that we saw that supervisor was

      4:38PM 5  assigned to.  Angela Sykes, supervisor, was assigned to this

      4:38PM 6  particular group.

      4:38PM 7            And here, the lawyers for Wake Forest -- Stacy, go

      4:38PM 8  to Page 254, please -- they file a -- let me get the bottom of

      4:38PM 9  that, that shows the page number.  They file a 15-page

      4:38PM10  document with the Patent Office.  It's actually 14 page

      4:38PM11  because this is just the signature.  But this is sent in by

      4:38PM12  this law firm called Dann, Dorfman, Herrel and Skillman, by

      4:38PM13  Donald Peiper, Jr., and you told us earlier that they were in

      4:38PM14  Philadelphia.  And in this -- Stacy, go, please, to Page 246.

      4:39PM15  Beginning right here at the bottom with the word -- this last

      4:39PM16  thing right here.

      4:39PM17            What he then proceeds to do, the lawyer -- the

      4:39PM18  lawyer discusses this Chariker rejection for one, two, three,

      4:39PM19  four, five, six -- about seven pages.  And after this

      4:39PM20  discussion from a letter with a lawyer, about seven pages on

      4:39PM21  Chariker, the patent gets granted, doesn't it?

      4:39PM22  A.  I honestly don't know if there is more after this before

      4:39PM23  it gets granted.  I can't remember.

      4:40PM24  Q.  There is some more.  But I'm just saying ultimately -- I

      4:40PM25  mean, the patent was dead to this point.  And then we
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      4:40PM 1  could -- we could go on.  But I think we saw from the patent

      4:40PM 2  itself that this patent, the '081 patent, was granted on July

      4:40PM 3  8, 1997 -- Stacy, let's go, please, to Joint 2.0003.  And if

      4:40PM 4  we go to the date of granting up at the top, July 8, 1997.

      4:40PM 5            Now, the only substantive discussion that we see

      4:40PM 6  anywhere in this whole file about Chariker-Jeter was made

      4:40PM 7  years after it was submitted, and is basically a letter from

      4:40PM 8  your lawyers -- I take it you didn't talk to this examiner,

      4:40PM 9  either one of them -- either the examiner or his boss, his

      4:40PM10  supervisor, who had previously rejected your claims?  You

      4:41PM11  didn't talk to any of them by telephone after this?

      4:41PM12  A.  After what?

      4:41PM13  Q.  After this letter that we just saw where Mr. Peiper wrote

      4:41PM14  a letter to them, 15-page letter, and talked about this

      4:41PM15  Chariker article.  You didn't call the examiner yourself, did

      4:41PM16  you?

      4:41PM17  A.  No.  I didn't call these, but I did talk to Mr. Peiper

      4:41PM18  about the letter.

      4:41PM19  Q.  We're not asking you about that.

      4:41PM20  A.  Okay.

      4:41PM21  Q.  You didn't call -- you didn't call the examiner.  And,

      4:41PM22  therefore, the information that the examiner had that's in the

      4:41PM23  public record here is the information that Mr. Peiper sent to

      4:41PM24  the examiner in that letter?

      4:41PM25  A.  I never talked to the patent lawyers -- the government
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      4:41PM 1  people, no.

      4:41PM 2  Q.  Now, there's one other thing going on, is that -- that was

      4:41PM 3  the first file.  Remember we talked about your patient charts.

      4:41PM 4  Now, the second of your patient charts is the '643 patent.

      4:41PM 5            And Stacy, if you would, please, let us see Joint

      4:42PM 6  Exhibit 3, Page 1889.

      4:42PM 7            THE COURT:  Are you going to begin on the '643

      4:42PM 8  patent?

      4:42PM 9            MR. MCCLANAHAN:  I'm actually going to finish it in

      4:42PM10  two minutes.

      4:42PM11            THE COURT:  Okay.  Then we'll finish that and take

      4:42PM12  our break.

      5:59PM13  BY MR. MCCLANAHAN:

      4:42PM14  Q.  Very short.  And -- 1889.  1889.  I'm sorry.  This

      4:42PM15  particular exhibit is labeled differently.  It's Page V001889

      4:42PM16  in Joint Exhibit 3.  They have these numbered differently.

      4:42PM17            Now, this one, if we look at the top, this is the

      4:42PM18  '643 patent.  This is your other patent.  Right there are the

      4:42PM19  numbers.  And this application was filed on March 9, 1993.

      4:42PM20  And a lot of the claims that you've asserted in this case come

      4:42PM21  out of this application, don't they?

      4:43PM22  A.  Some of the claims do, yes.

      4:43PM23            MR. MCCLANAHAN:  And I tell you, Your Honor, this

      4:43PM24  probably is a good place to stop because I don't want to go --

      4:43PM25  you said 4:45, didn't you?
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      4:43PM 1            THE COURT:  Right.

      4:43PM 2            MR. MCCLANAHAN:  Okay.  Let's go ahead and stop, if

      4:43PM 3  you don't mind.  And I'll pick it up where we left off.

      4:43PM 4            THE COURT:  That's perfect.  Thank you, Mr.

      4:43PM 5  McClanahan.

      4:43PM 6            MR. MCCLANAHAN:  Thank you.

      4:43PM 7            THE COURT:  And go ahead and step down, Dr. Argenta,

      4:43PM 8  if you want to.  Thank you so much.  And you may go ahead and

      4:43PM 9  return over to your chair.  Thank you, sir.

      4:43PM10            Ladies and gentlemen, thank you so much for your

      4:43PM11  kind attention to the opening statements and to the testimony

      4:43PM12  today.  I'm very appreciative.  Remember, we're going to start

      4:43PM13  up Monday morning at 9:00.  And there'll be a few half days

      4:43PM14  off next week, but we will go the full week next week till

      4:43PM15  Friday noon.  And be sure and check your calendar.  But for

      4:43PM16  Monday we'll start at 9:00 and be here the whole day.

      4:44PM17            Your commitment to your service as jurors is deeply

      4:44PM18  appreciated by me and by the lawyers and the parties and by

      4:44PM19  everyone.  We thank you very much.  Go have a very nice

      4:44PM20  weekend.  Let's all rise for the jury.

      4:44PM21       (Jury leaves courtroom)

      4:44PM22            THE COURT:  Okay.  Please be seated.  Now, remember,

      4:44PM23  we're going to meet here at 7:30 Sunday evening --

      4:44PM24            MR. SADLER:  Yes, sir.

      4:44PM25            THE COURT:  -- to discuss these issues that I'm
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      4:44PM 1  grappling with regarding this publication in the world about

      4:45PM 2  inventiveness and new ideas and so forth.  So I'm looking for

      4:45PM 3  patent law, not general law.

      4:45PM 4            MR. SADLER:  Yes, sir.

      4:45PM 5            THE COURT:  So if you guys can work on that over the

      4:45PM 6  weekend, Kerry will give you her email address and you can

      4:45PM 7  email a brief to her.  But I'd like you to bring the cases in

      4:45PM 8  here.  And you can cite her the cases, and we can pull those.

      4:45PM 9            MR. MACON:  Good news is we've already bothered

      4:45PM10  Kerry so many times, we know her email by heart.

      4:45PM11            THE COURT:  Okay.  That's great.

      4:45PM12            MR. SADLER:  There is one other issue I wanted to

      4:45PM13  inquire for next week.  You recall Your Honor has set up this

      4:45PM14  process for us to take these depositions of Mr. Ware, Mr.

      4:45PM15  Burke and Mr. Rush in the evening of next week, related to

      4:45PM16  this issue of Mr. Fleischmann, Mr. Tumey.  I wasn't sure if we

      4:45PM17  had clearly the sequence.  I had just been assuming that we

      4:45PM18  would get to talk to Mr. Ware first, and then Mr. Burke, Mr.

      4:45PM19  Rush.  But I thought now would be a good time to clear that

      4:45PM20  up.

      4:45PM21            MR. MACON:  Our plan was to give Mr. Burke, Mr.

      4:46PM22  Ware, Mr. Rush.

      4:46PM23            THE COURT:  Okay.  Well, that's fine.  That sequence

      4:46PM24  will be fine.  And we're going to do that Monday evening and

      4:46PM25  Tuesday evening and Wednesday evening?
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      4:46PM 1            MR. MACON:  Yes, Your Honor.

      4:46PM 2            THE COURT:  And then we'll do that --

      4:46PM 3            MR. MACON:  Do it here or --

      4:46PM 4            THE COURT:  No.  We'll do it here with these

      4:46PM 5  reporters.  And, you know, I'm not for sure how late we'll be.

      4:46PM 6  But what we'll do is we'll finish the testimony, take about a

      4:46PM 7  20 or 30-minute break, and then we'll do the testimony, the

      4:46PM 8  depositions.  And remember, I don't want this to go on a long

      4:46PM 9  time.  I want you to focus on this.  This is not some

      4:46PM10  exploratory deposition.  So if you get past about 30 minutes

      4:46PM11  and I'm going -- you know, I'm going to be watching you very

      4:46PM12  carefully after that.

      4:46PM13            MR. SADLER:  We understand, Judge.  There's one

      4:46PM14  issue and one critical issue to focus on.  And we all know

      4:46PM15  what that is.

      4:46PM16            THE COURT:  Right.  By the way, I would just need to

      4:46PM17  make sure with the bailiffs that, you know, we have to stay

      4:47PM18  open that evening a little bit later.

      4:47PM19            LAW CLERK:  Kevin has some stuff set at 5:00

      4:47PM20  starting on Tuesday and Wednesday.  Do you want to move that?

      4:47PM21            THE COURT:  No, we'll keep that.  I've got some

      4:47PM22  things set at 5:00 on Tuesday and Wednesday.  So I'll take

      4:47PM23  those up.  And then as soon as those are over, then we'll go

      4:47PM24  from there.

      4:47PM25            MR. SADLER:  All right.  Your Honor, we did not do
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      4:47PM 1  this before Mr. Argenta testified, began his testimony, but I

      4:47PM 2  think it's the request of BlueSky and Medela that the -- going

      4:47PM 3  forward, the Rule be invoked with respect to the non-party

      4:47PM 4  representatives.

      4:47PM 5            MR. MACON:  That's not a problem.

      4:47PM 6            THE COURT:  Okay.  That's fine.

      4:47PM 7            MR. SADLER:  And then my last question -- yes.  And

      4:47PM 8  obviously, that doesn't pertain to the testifying expert

      4:47PM 9  witnesses.

      4:47PM10            THE COURT:  Right.  Experts are normally exempted

      4:47PM11  from the Rule.

      4:47PM12            MR. SADLER:  Yes.  The last issue is what is the --

      4:47PM13  we just need a little logistic direction about which door to

      4:47PM14  go to Sunday evening.

      4:47PM15            THE COURT:  Right.  And I don't know where Kevin is.

      4:47PM16  But if you'll wait right here, I'll get Kevin here.  And do

      4:48PM17  you know where Kevin is?

      4:48PM18            COURT SECURITY OFFICER:  I'll get him for you, Your

      4:48PM19  Honor.

      4:48PM20            MR. MACON:  Come in downstairs?

      4:48PM21            THE COURT:  You're going to come in the back way.

      4:48PM22  You'll come down.

      4:48PM23            MR. MACON:  Down to the garage.

      4:48PM24            THE COURT:  Down to the garage.  And then you'll

      4:48PM25  come in at the back of the garage.
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      4:48PM 1            MR. MACON:  I can meet you there and take you there.

      4:48PM 2  I've been arrested.

      4:48PM 3            THE COURT:  Okay.  But we're going to show you where

      4:48PM 4  to be.  And just meet down there at 7:30.  And, you know,

      4:48PM 5  hopefully we can do this in about an hour or less or a little

      4:48PM 6  bit more.

      4:48PM 7            MR. MACON:  It'll be fair game to start calling

      4:48PM 8  everybody Houston attorneys now, and Austin.

      4:48PM 9            THE COURT:  Beg your pardon?

      4:48PM10            MR. MACON:  Is it fair game now --

      4:48PM11            THE COURT:  Oh, absolutely.

      4:48PM12            MR. MACON:  Thank you.

      4:48PM13            MR. SADLER:  Can we just add the footnote that I

      4:48PM14  grew up in San Antonio.  Can we turn this into a paragraph

      4:48PM15  disclosure?

      4:48PM16            THE COURT:  We'll do it.  But, you know,

      4:48PM17  Philadelphia lawyers, though, they're special.

      4:48PM18            MR. MACON:  Everyone's special.

      4:48PM19            THE COURT:  They are special.  I've met a few, and

      4:48PM20  they are special.

      4:48PM21            MR. SADLER:  You know, Your Honor, I do have one

      4:48PM22  other just because I believe at some point next week the Baker

      4:48PM23  Botts lawyers will actually get an opportunity to begin

      4:49PM24  questioning witnesses during this trial.  I'm confident that's

      4:49PM25  going to happen.  And I wanted to know, as we interrogate the
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      4:49PM 1  witness, some judges I know want you to stay closer to the

      4:49PM 2  podium.  And I noticed Mr. Macon has been kind of wandering a

      4:49PM 3  little closer, little closer.  Where is the boundary that we

      4:49PM 4  should all respect?

      4:49PM 5            THE COURT:  Well, the boundary is about that -- the

      4:49PM 6  edge of that desk there.

      4:49PM 7            MR. SADLER:  All right.  I just -- I thought I

      4:49PM 8  should clear that up.

      4:49PM 9            THE COURT:  Okay.  Well, I'm glad.  Mr. Macon

      4:49PM10  appreciates your kindness.

      4:49PM11            MR. MACON:  Thank you.

      4:49PM12            MR. SADLER:  I do.  This case is a patent case.  And

      4:49PM13  it's all about fences and boundaries.

      4:49PM14            THE COURT:  That's right.  Okay.  7:30.  It'll be a

      4:49PM15  pleasure.  Now, we're finding Kevin.  Those of you who are at

      4:49PM16  least the representative of three parties, come out here and

      4:49PM17  we'll take you down.

      4:49PM18       (Trial recessed)
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     08:27AM  1       (June 5, 2006.)

     09:08AM  2            THE COURT:  Thank you, ladies and gentlemen.  Please

     09:08AM  3   be seated and welcome.  I hope you had a good weekend.  Ladies

     09:08AM  4   and gentlemen, the parties have prepared what I think will be

     09:08AM  5   a very helpful document for you.  It's the -- it's the witness

     09:08AM  6   notebook and in the witness notebook is a label for each

     09:08AM  7   witness as they come with the picture of the witness and then

     09:09AM  8   any perhaps notes you want to make underneath the picture.

     09:09AM  9   And the parties have cooperated to get this available.  I

     09:09AM 10   think this will be very helpful for you, and so every couple

     09:09AM 11   of days you'll just get another couple of witness pictures to

     09:09AM 12   add to your book.  So, I think we have those available.

     09:09AM 13            THE CLERK:  We do.

     09:09AM 14            THE COURT:  And they're right up here?  Kevin, would

     09:09AM 15   you -- would you pass them out?

     09:09AM 16            THE CLERK:  Sure.

     09:09AM 17            THE COURT:  Great.  I do appreciate the -- I tell

     09:09AM 18   you, these lawyers are going overboard to make this work for

     09:09AM 19   you guys.  So, I appreciate that very much.

     09:09AM 20       (Notebooks passed to the jury.

     09:10AM 21            THE COURT:  Perfect.  Thank you, Mr. Frye.  And I

     09:10AM 22   appreciate the -- the parties being so helpful here.

     09:10AM 23            Now, I think Dr. Argenta, we're ready for you to

     09:10AM 24   retake the stand.  If you would, sir.  And, Mr. McClanahan

     09:10AM 25   or -- are you ready to proceed?
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     09:10AM  1            MR. McCLANAHAN:  Pass the witness, Your Honor.

     09:10AM  2            THE COURT:  Okay.  You pass the witness.  Thank you

     09:10AM  3   very much, sir.

     09:10AM  4                        CROSS EXAMINATION

     09:10AM  5   BY MR. PARTRIDGE:

     09:10AM  6   Q.  Good morning, Your Honor.  May it please the Court.

     09:10AM  7   Members of the jury.  Good morning, Dr. Argenta.

     09:10AM  8   A.  Good morning.

     09:10AM  9   Q.  I would like to begin -- are you having trouble hearing

     09:11AM 10   me?

     09:11AM 11   A.  Put your mike a little higher so I can hear you.

     09:11AM 12   Q.  I must confess, Dr. Argenta, I've had a little bit of a

     09:11AM 13   throat problem over the weekend, so if you can't hear me at

     09:11AM 14   some point, let me know.  It's sort of like both of us have an

     09:11AM 15   issue.  I have an issue with my throat and you do with your

     09:11AM 16   ears.  So, let me know if you can't hear me.

     09:11AM 17   A.  I think I have the same issue.  I think I caught the same

     09:11AM 18   cold or flu, whatever it is.

     09:11AM 19   Q.  I would like to pick up where I think Mr. McClanahan sort

     09:11AM 20   of began --

     09:11AM 21            THE COURT:  Excuse me a minute.  Excuse me a minute.

     09:11AM 22   We may be having trouble with the chair here.  Oh.  Perfect.

     09:11AM 23   We're ready.

     09:11AM 24            MR. PARTRIDGE:  Okay.  Very good.

     09:11AM 25   BY MR. PARTRIDGE:
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     09:11AM  1   Q.  I'd like to pick up where I believe Mr. McClanahan began

     09:11AM  2   on Friday afternoon and he asked you some questions about some

     09:12AM  3   aspects of the system that you did not invent.  Do you

     09:12AM  4   remember testifying about that on Friday afternoon?

     09:12AM  5   A.  I believe so.

     09:12AM  6   Q.  Yes.  And I'd like to add a few additional questions

     09:12AM  7   related to that.  Do you agree that you did not invent any

     09:12AM  8   transparent adhesive dressings?

     09:12AM  9   A.  No, I did not.

     09:12AM 10   Q.  Do you agree that you did not invent impermeable

     09:12AM 11   materials?

     09:12AM 12   A.  I agree with that.

     09:12AM 13   Q.  And do you agree that you did not invent the use of

     09:12AM 14   occlusive dressings for treating a wound?

     09:12AM 15   A.  I think I invented a specific use of occlusive dressings

     09:12AM 16   in treating a wound with negative pressure, but not the basic

     09:12AM 17   concept of just putting a sticky drape over it.

     09:12AM 18   Q.  For example, you did not invent the use of Opsite for

     09:12AM 19   treating a wound, the use of Tagaderm for treating a wound and

     09:13AM 20   the like.  Correct?

     09:13AM 21   A.  Yes.  That's correct.

     09:13AM 22   Q.  And you did not invent techniques for skin grafting and

     09:13AM 23   skin flaps.  Is that correct?

     09:13AM 24   A.  I have developed some techniques for skin flaps, but the

     09:13AM 25   basic concepts of skin flaps and skin grafts I contributed to

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                       Argenta - Cross (Partridge)

 00656

     09:13AM  1   but I didn't develop all of them.  Certainly not.

     09:13AM  2   Q.  The notion of skin grafts and skin flaps has been around

     09:13AM  3   for quite some time.  Correct?

     09:13AM  4   A.  That's correct.

     09:13AM  5   Q.  And you did not invent any particular mesh like Prolene

     09:13AM  6   mesh and Aquaphor and the like in connection with your

     09:13AM  7   invention.  Is that right?

     09:13AM  8   A.  That's correct.

     09:13AM  9   Q.  Those have been around for a good number of years before

     09:13AM 10   your invention?

     09:13AM 11   A.  At various times.

     09:13AM 12   Q.  And you didn't invent the use of Prolene meshes for

     09:13AM 13   treating wounds.  Is that correct?

     09:13AM 14   A.  Prolene mesh is classically for treating hernias, not

     09:13AM 15   specifically for wounds.

     09:13AM 16   Q.  You were aware that prior to your invention Prolene meshes

     09:14AM 17   had been used but maybe that was their primary use, had been

     09:14AM 18   used in connection with treating wounds.  Correct?

     09:14AM 19   A.  That would be an unusual use of it.  Most Prolene mesh was

     09:14AM 20   used mainly in hernias in the abdomen to get structural

     09:14AM 21   integrity of the abdomen so you get rid of a hernia.

     09:14AM 22   Q.  My question is not whether most uses have been of that

     09:14AM 23   sort, but you were aware that prior to your invention Prolene

     09:14AM 24   meshes had been used for treating wounds, correct?  Even

     09:14AM 25   though that was not the most common use?
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     09:14AM  1   A.  For treating very specific kinds of wounds.  Prolene

     09:14AM  2   meshes were sort of contraindicated in an infected wound

     09:14AM  3   because the fear was that the Prolene mesh would fill up with

     09:14AM  4   bacteria, so we're talking about a very specific kind of wound

     09:14AM  5   and we're talking about a hernia that is closed wound.  It's

     09:14AM  6   not infected wound.  If you put any foreign material into a

     09:14AM  7   wound that's infected and you don't get it out, over time it

     09:15AM  8   also becomes infected.

     09:15AM  9   Q.  So, the answer to my question is yes, you did not invent

     09:15AM 10   that?

     09:15AM 11   A.  In a very specific way, yes.

     09:15AM 12   Q.  And you did not and I think this was apparent from your

     09:15AM 13   testimony on Friday but I'm not sure anyone specifically asked

     09:15AM 14   you this, but you did not invent the draining the -- the idea

     09:15AM 15   of draining fluids from the wound.  Correct?

     09:15AM 16   A.  The concept of draining fluids from a wound depends on

     09:15AM 17   what kind of -- a closed wound was always done.  Draining

     09:15AM 18   fluids from an open wound was done with gauze and various

     09:15AM 19   other things.

     09:15AM 20   Q.  And you didn't invent the use of suction for the purpose

     09:15AM 21   of draining wounds.  Is that correct?

     09:15AM 22   A.  No, I didn't.

     09:15AM 23   Q.  And you did not invent any particular type of foam

     09:15AM 24   material for use in treating wounds.  Is that correct?

     09:15AM 25   A.  That's correct.
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     09:15AM  1   Q.  You were asked some questions by Mr. Macon concerning the

     09:16AM  2   VAC ATS which is a KCI product and the VAC Freedom product.

     09:16AM  3   Do you recall that?

     09:16AM  4   A.  That's correct.

     09:16AM  5   Q.  Let me ask you a few questions about those particular

     09:16AM  6   products.  You had testified I believe that the VAC ATS was a

     09:16AM  7   very quiet product, that there was some period of time that

     09:16AM  8   apparently it was a noisy product and you would put the

     09:16AM  9   product down the hall because of the noise.  Do you recall

     09:16AM 10   testifying to that?

     09:16AM 11   A.  The original pump that we used was a laboratory pump.  It

     09:16AM 12   was just a regular pump that was used for a lot of things in

     09:16AM 13   the laboratory and that's what we used originally on patients

     09:16AM 14   and it wasn't a pump that was really made for that purpose, so

     09:16AM 15   it was very loud and sputtered and made a lot of noise, so a

     09:16AM 16   lot of times if a patient went home with it, they would put in

     09:16AM 17   the next room or sometimes in the hospital they would actually

     09:17AM 18   put it out in the hall because it did make a lot of noise.

     09:17AM 19   The commercial product was not noisy, as I understand you

     09:17AM 20   question --

     09:17AM 21   Q.  Yes.  That's right.  And the commercial product,

     09:17AM 22   elimination of the noise issue was something that happened a

     09:17AM 23   good number of years after the filing of your patent

     09:17AM 24   applications.  Correct?

     09:17AM 25   A.  Yes.  To get a really quiet product, yes.
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     09:17AM  1   Q.  And you also talked about the notion of use of computer

     09:17AM  2   technology for managing the pressure at the wound site.  Is

     09:17AM  3   that correct?  You talked about that on Friday.

     09:17AM  4   A.  Yeah.  The computer technology was for the purpose of

     09:17AM  5   making sure that the pressure stayed constant as the patient

     09:17AM  6   moved and moved around and the computer technology was also to

     09:17AM  7   turn the machine off in case we lost suction so you wouldn't

     09:17AM  8   suck air and dry out the wound.

     09:17AM  9   Q.  And that computer technology is not -- I'm sorry --

     09:17AM 10   A.  Louder.

     09:17AM 11   Q.  Very good.  Thanks for letting me know.  I'll get closer

     09:17AM 12   to the mike.  That computer technology you just described is

     09:18AM 13   not something that you just invented.  Is that correct?

     09:18AM 14   A.  No, KCI's engineers I guess did that.

     09:18AM 15   Q.  So, that came after your patent applications were filed.

     09:18AM 16   Is that correct?

     09:18AM 17   A.  A quiet machine.

     09:18AM 18   Q.  And the use of computer technology to measure the pressure

     09:18AM 19   at the site of the wound came after you filed your patent

     09:18AM 20   applications.  Correct?

     09:18AM 21   A.  Yes.  That's correct.

     09:18AM 22   Q.  And I believe you also testified about the use of a

     09:18AM 23   certain kind of a gel fluid in the cannisters in order to

     09:18AM 24   manage the disposal of fluids that were evacuated from the

     09:18AM 25   wound.  Is that correct?
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     09:18AM  1   A.  Yeah.  There was a gel -- we actually came up with that

     09:18AM  2   idea relatively early.  I think Mike found that idea but we

     09:18AM  3   had trouble getting this stuff from the company.  It's just

     09:18AM  4   like a big pill that you put in the container that turns the

     09:18AM  5   blood and the puss and the junk that comes out, turns it into

     09:18AM  6   a gel so it doesn't spill and nobody splashes themselves with

     09:19AM  7   it.

     09:19AM  8   Q.  And that's something that came after the filing of your

     09:19AM  9   patent applications for the patents that are at issue here.

     09:19AM 10   Is that correct?

     09:19AM 11   A.  The idea of using it I think was pretty much at the same

     09:19AM 12   time.  The actual getting the stuff and putting it into this

     09:19AM 13   thing came later.

     09:19AM 14   Q.  Yeah.  And you would agree that the notion of this gel

     09:19AM 15   substance in the cannisters was something that was not

     09:19AM 16   disclosed in your patent applications.  Correct?

     09:19AM 17   A.  Yes.  That's true.

     09:19AM 18   Q.  And you mentioned that there was an alarm that was built

     09:19AM 19   into the system, the purpose of which was to detect any leak

     09:19AM 20   that might occur in the system.  Do you recall testifying

     09:19AM 21   generally about that subject?

     09:19AM 22   A.  Yeah.  There were two sort of alarms.  One when you lost

     09:19AM 23   pressure, when we would just be sucking air and then there was

     09:19AM 24   another sort of alarm that was built in for when the cannister

     09:19AM 25   got full and that was basically a valve that would turn things
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     09:20AM  1   off.

     09:20AM  2   Q.  Now, and the alarm and safety features that you described

     09:20AM  3   on Friday during your testimony were things that were

     09:20AM  4   developed over time by KCI.  Is that correct?

     09:20AM  5   A.  No.  A lot of them were in our patent.  The concept of a

     09:20AM  6   -- like a float valve that would turn off the machine when the

     09:20AM  7   cannister was filled, that was in our patent.  The concept of

     09:20AM  8   a -- of a filter so bacteria would not go out into the air,

     09:20AM  9   that was in our patent.  And there was one more.

     09:20AM 10   Q.  The specific question I asked you was about an alarm

     09:20AM 11   system that you described for detecting leaks in the system.

     09:20AM 12   That was the question I asked.

     09:20AM 13   A.  Okay.

     09:20AM 14   Q.  And that particular alarm system was developed after you

     09:20AM 15   filed your patent applications.  Isn't that correct?

     09:20AM 16   A.  Yeah.  It was as we saw problems with leaks.

     09:20AM 17   Q.  Yes.  And so that was developed by KCI, maybe in

     09:21AM 18   conjunction with you, but sometime after the patent

     09:21AM 19   applications were filed.  Correct?

     09:21AM 20   A.  I believe so.

     09:21AM 21   Q.  Now, you talked a little bit about the VAC Freedom and you

     09:21AM 22   mentioned in connection with the VAC Freedom that there was an

     09:21AM 23   elaborate I think you called it a computer thing, but a

     09:21AM 24   computer system that managed pressure in the wound based on

     09:21AM 25   whether or not the patient was lying down, standing up, moving

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                       Argenta - Cross (Partridge)

 00662

     09:21AM  1   around, that sort of thing.  Correct?

     09:21AM  2   A.  Yeah.  The object was that as a patient moved, especially

     09:21AM  3   if he was walking and sitting and lying down, but you wanted

     09:21AM  4   to continue the pressure to be the same so it wouldn't

     09:21AM  5   fluctuate, so they came up with this very elaborate system

     09:21AM  6   that would measure and go to the computer and adjust and

     09:21AM  7   measure.  It was like a -- I guess it's a circular track.

     09:21AM  8   Q.  When you say they came up with it, you mean KCI came up

     09:22AM  9   with it and came up with it sometime after the filing of your

     09:22AM 10   patent applications.  Correct?

     09:22AM 11   A.  Yeah.  KCI came up with that.

     09:22AM 12   Q.  With respect to the VAC Freedom, you said that the

     09:22AM 13   mobility that was associated -- I'm sorry.  Are you having

     09:22AM 14   trouble hearing me again --

     09:22AM 15   A.  There's just certain words as you move your head.

     09:22AM 16   Q.  Okay.  Let me try that again.  Thankfully, we're

     09:22AM 17   communicating with each other, so just keep letting me know.

     09:22AM 18   In connection with the VAC Freedom, I believe you indicated

     09:22AM 19   that you thought it was a big step that a mobile system was

     09:22AM 20   developed, that that was a good thing for patients.  Correct?

     09:22AM 21   A.  That's correct.

     09:22AM 22   Q.  And the concept of developing a mobile system for patients

     09:22AM 23   was something that was developed by KCI sometime after you

     09:22AM 24   filed your patent applications.  Is that correct?

     09:22AM 25   A.  Well, we had come up with the idea of making some smaller
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     09:22AM  1   pumps that somebody could carry around that was battery

     09:22AM  2   powered but that technology didn't really exist at the time

     09:22AM  3   that we filed our patent.  That was discussed, but there

     09:23AM  4   wasn't the machinery to do that at that point.

     09:23AM  5   Q.  And you would agree that the concept that you just

     09:23AM  6   described is not disclosed in your patent applications for the

     09:23AM  7   patents at issue.  Correct?

     09:23AM  8   A.  A portable device was not disclosed.  Pretty miserable duo

     09:23AM  9   here.

     09:23AM 10            THE COURT:  If either one of you need Kleenex, we've

     09:23AM 11   Kleenex --

     09:23AM 12            MR. PARTRIDGE:  I'm fine, Your Honor.  It's -- think

     09:23AM 13   we may be hanging out in the same places or at least something

     09:23AM 14   is going around the city.

     09:23AM 15            THE WITNESS:  Thank you.

     09:23AM 16            THE COURT:  You're welcome.

     09:23AM 17   BY MR. PARTRIDGE:

     09:23AM 18   Q.  During my opening, Dr. Argenta -- You were here for the

     09:23AM 19   openings.  Correct?  You were here in the courtroom for the

     09:23AM 20   option?

     09:23AM 21   A.  Where you each got up and said something?  Yes.

     09:23AM 22   Q.  Yes.  And one of the things that I mentioned in the

     09:24AM 23   opening was that there were no claims being asserted in this

     09:24AM 24   case that were directed to the use of foam.  Do you recall me

     09:24AM 25   saying that during the course of opening?
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     09:24AM  1   A.  No.  Not specifically.

     09:24AM  2   Q.  Okay.

     09:24AM  3            MR. PARTRIDGE:  Would you put up 12, please?

     09:24AM  4            THE COURT:  This is --

     09:24AM  5            MR. PARTRIDGE:  This is Claim 75 of the '643 Patent

     09:24AM  6   and it's Joint Exhibit 2, Your Honor -- Joint Exhibit 1, Your

     09:24AM  7   Honor.

     09:24AM  8            THE COURT:  Okay.  Great.  Thank you so much.

     09:24AM  9   BY MR. PARTRIDGE:

     09:24AM 10   Q.  This is Claim 75 of your '643 Patent and this claim

     09:24AM 11   includes, among other elements, open cell foam.  Do you see

     09:24AM 12   that as highlighted in the claim?

     09:24AM 13   A.  Yes.

     09:24AM 14   Q.  And you would agree with me that Claim 75 has not been

     09:24AM 15   asserted as infringed by the defendants in this case.  Is that

     09:24AM 16   correct?

     09:24AM 17   A.  This is 75?  I don't think so.  As far as my list goes, I

     09:25AM 18   don't think this is one.  No.  75 is not.

     09:25AM 19   Q.  Yeah.  And as far as you're aware, no claims that contain

     09:25AM 20   an open cell foam have been asserted in this case.  Is that

     09:25AM 21   correct?

     09:25AM 22   A.  No.  Not that I know of.

     09:25AM 23   Q.  Yeah.  You're agreeing with me that no foam claims have

     09:25AM 24   been asserted in this case?

     09:25AM 25   A.  I believe so.
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     09:25AM  1   Q.  So, foam insofar as your patent claims are concerned is

     09:25AM  2   really not at issue in this case.  Do you agree?

     09:25AM  3   A.  I guess if we didn't assert it I guess it's not an issue.

     09:25AM  4   Q.  You talked a little bit on Friday about the communications

     09:25AM  5   with the Patent and Trademark Office.  Do you recall that?

     09:25AM  6   A.  Yes.

     09:25AM  7   Q.  And I believe you used words something like it took an

     09:25AM  8   eternity or it took forever to get the patent.  Words to that

     09:26AM  9   effect.  Do you recall that?

     09:26AM 10   A.  It took a long time.  I believe the '81 Patent took about

     09:26AM 11   six years to get through.

     09:26AM 12   Q.  And are you aware that are during the prosecution of the

     09:26AM 13   patent applications that led to the patents at issue that

     09:26AM 14   there were various times during which Wake Forest requested

     09:26AM 15   extensions of time and indeed at one point even requested a

     09:26AM 16   suspension of the proceedings.  Are you aware of that?

     09:26AM 17   A.  I don't specifically recall that.

     09:26AM 18   Q.  And you had indicated you had never been to the Patent and

     09:26AM 19   Trademark Office.  Is that correct?

     09:26AM 20   A.  I still have never been to the Patent and Trademark

     09:26AM 21   Office.

     09:26AM 22   Q.  So, would it be fair to say then that during the course of

     09:26AM 23   the prosecution of the two patents at issue here, you never

     09:26AM 24   testified before the patent examiner at the Patent and

     09:26AM 25   Trademark Office?
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     09:26AM  1   A.  I was never called to the Patent and Trademark Office.

     09:26AM  2   Q.  And as far as you know, Dr. Chariker never testified

     09:26AM  3   before the Patent and Trademark Office about the pendency of

     09:26AM  4   your patent applications.  Is that correct?

     09:27AM  5   A.  I don't know if he did or didn't.

     09:27AM  6   Q.  All right.  Are you aware of any of the experts and

     09:27AM  7   doctors who are going to be called during this case having

     09:27AM  8   testified before the Patent and Trademark Office in connection

     09:27AM  9   with the prosecution of your patent applications?

     09:27AM 10   A.  I'm not aware the Patent Office ever calling anybody to

     09:27AM 11   testify on anything.

     09:27AM 12   Q.  So, today --

     09:27AM 13   A.  Usually that's something that goes between the patent

     09:27AM 14   attorney and the Patent Office.  When we started this, I was

     09:27AM 15   told by the Wake Forest people that the patent attorney -- the

     09:27AM 16   patent examiner didn't want to specifically talked to me

     09:27AM 17   unless he called me.

     09:27AM 18   Q.  So, this -- this is really the first opportunity, last

     09:27AM 19   Friday and again today, for you to personally address any

     09:27AM 20   decision-makers with respect to the patentability of the

     09:28AM 21   inventions that are contained in your patents.  Is that

     09:28AM 22   correct?

     09:28AM 23   A.  No.  My impression is all along that the decision-makers

     09:28AM 24   were whoever was at the Patent Office.  My patent attorneys

     09:28AM 25   and the universities and they were the ones that there was all
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     09:28AM  1   this give and take between and then when there was a question

     09:28AM  2   that related to medical things they would come and ask me.

     09:28AM  3   Q.  So, -- So, in other words, before the Patent and Trademark

     09:28AM  4   Office, the only doctors who had an opportunity to communicate

     09:28AM  5   with the Patent and Trademark Office through their lawyers

     09:28AM  6   were you and Dr. Morykwas.  Is that correct?

     09:28AM  7   A.  Well, I didn't directly -- I didn't directly communicate.

     09:28AM  8   I just wrote some things and that's what went to them.

     09:28AM  9   Q.  And your lawyers --

     09:28AM 10   A.  And --

     09:28AM 11   Q.  I'm sorry.  I apologize.

     09:28AM 12   A.  I would imagine if the Patent Office wanted to question

     09:28AM 13   the other peoples, Zamierowski and Chariker, that they would

     09:29AM 14   have called them and wrote them a letter or something.

     09:29AM 15   Q.  So -- but as far as you're aware, the only people who

     09:29AM 16   participated in the proceedings before the Patent and

     09:29AM 17   Trademark Office were the Wake Forest lawyers who were

     09:29AM 18   handling your patent applications.  Correct?

     09:29AM 19   A.  Yes.  That's my understanding.  I don't -- I think in all

     09:29AM 20   patents you basically whoever the attorney filing the patent

     09:29AM 21   is the one that goes and argues.  I'm not aware that in the

     09:29AM 22   Patent Office they call different people together because I've

     09:29AM 23   been cited on maybe twenty patents that other people have done

     09:29AM 24   after me and they put my name there but I've never been called

     09:29AM 25   by the people to say is this right or wrong.
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     09:29AM  1   Q.  So, it would be consistent with your experience that the

     09:29AM  2   Patent Office would not have called Dr. Jeter, Dr. Chariker,

     09:29AM  3   Dr. Spahn, or any of the other people who are testifying in

     09:30AM  4   this case.  Correct?

     09:30AM  5   A.  Yes.  I don't believe they do that.

     09:30AM  6   Q.  You also testified that 99% of patent applications before

     09:30AM  7   the Patent and Trademark Office are initially rejected.  Do

     09:30AM  8   you remember saying that?

     09:30AM  9   A.  That's what I was told when we applied for this was not to

     09:30AM 10   anticipate the first patent going through because they would

     09:30AM 11   say no.

     09:30AM 12   Q.  That was exactly my question.  This isn't something you

     09:30AM 13   know from personal knowledge.  This is something you heard

     09:30AM 14   from your patent lawyers.  Correct?

     09:30AM 15   A.  No.  I heard this from the university and I heard it from

     09:30AM 16   the patent people and, -- I don't know who else I heard it

     09:30AM 17   from, but I was told to expect a rejection.  I didn't realize

     09:30AM 18   it would take so long to get a rejection, but to expect that.

     09:30AM 19   Q.  My point is, this is not something you know firsthand.

     09:30AM 20   It's something you heard from lawyers at Wake Forest and the

     09:31AM 21   patent lawyers who handled your patent applications.  Correct?

     09:31AM 22   A.  And the technology transfer guide, who was a part-time

     09:31AM 23   guide doing this, yes.

     09:31AM 24   Q.  And you -- you indicated that you attempted to do some

     09:31AM 25   searching at one point in connection with prior art.  Is that
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     09:31AM  1   right?  I think you indicated you searched the NIH search

     09:31AM  2   facilities?

     09:31AM  3   A.  I'm sorry.  Mike Morykwas did most of that because this is

     09:31AM  4   when -- A long time ago when I was in medical school and

     09:31AM  5   undergrad, if you wanted a reference, you went to the library.

     09:31AM  6   It was this huge pile of books, it was all divided by years.

     09:31AM  7   You had to go through all those books individually.  About

     09:31AM  8   this time stuff started being on computers and I was not

     09:31AM  9   computer literate and I am still not very computer literate,

     09:31AM 10   and Mike being a PhD and an engineer was and he said that you

     09:32AM 11   could do all this on what's called Pub Med so Mike did -- Mike

     09:32AM 12   Morykwas did most of that searching.  I really didn't even

     09:32AM 13   know how to get on Pub Med.

     09:32AM 14   Q.  So, that -- That does help me out.  In connection with

     09:32AM 15   searching for prior art information, related information, this

     09:32AM 16   isn't something you personally did, this is something

     09:32AM 17   Dr. Morykwas did and you only know about it second hand.  Is

     09:32AM 18   that correct?

     09:32AM 19   A.  For literature that I didn't know about.  Having been a

     09:32AM 20   general surgeon and a plastic surgeon and having been in

     09:32AM 21   practice for a long time, I had -- as I said, I try to read

     09:32AM 22   something medical every day before I go to bed just to keep up

     09:32AM 23   because there's 8 million journals that come out and you have

     09:32AM 24   just constant stuff and I think it's important to keep reading

     09:32AM 25   so you don't fall behind, but everybody falls behind to some
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     09:32AM  1   degree, and in my memory of everything I had as a doctor, I

     09:33AM  2   thought we had something totally different and totally new.

     09:33AM  3   Q.  Is it -- Would you agree with this, Dr. Argenta, that when

     09:33AM  4   you spend time reading in connection with your practice of

     09:33AM  5   medicine, your focus is primarily on what's new, what's the

     09:33AM  6   latest thing as opposed to going back and searching for

     09:33AM  7   something that may have happened ten years ago or fifteen

     09:33AM  8   years ago and the like.  Is that correct?

     09:33AM  9   A.  Unless you're looking for a specific thing.  If I had a

     09:33AM 10   case of something and I didn't know what the odds of that case

     09:33AM 11   surviving was, then I would go look up a series about people

     09:33AM 12   who had repaired the brain or repaired the eyeball and get an

     09:33AM 13   idea so you could tell the parents or the patient what it was.

     09:33AM 14   But in general, at this time everything was on paper, so there

     09:33AM 15   was mountains and mountains of journals, so you tried to sort

     09:34AM 16   of keep up with what you had.

     09:34AM 17   Q.  So, you were -- you were reading the journals as they were

     09:34AM 18   being published by the publishers, the current journals.

     09:34AM 19   Correct?

     09:34AM 20   A.  Yeah.  And some of those would be new things.  Some of

     09:34AM 21   them would be reviews of what had happened.  Some of those

     09:34AM 22   would be case series of 2,000 cases from the Mayo Clinic or

     09:34AM 23   some place.  It would tell you what their experience was.

     09:34AM 24   Q.  And is it correct that you didn't go out to local

     09:34AM 25   libraries, the Library of Congress and the like, and search
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     09:34AM  1   for materials that might have been issued and published 10-15

     09:34AM  2   years ago.  Is that correct?

     09:34AM  3   A.  No, I never went to the Library of Congress.  Still

     09:34AM  4   haven't.

     09:34AM  5            MR. PARTRIDGE:  Would you bring up Joint Exhibit 2,

     09:34AM  6   please?

     09:34AM  7   BY MR. PARTRIDGE:

     09:34AM  8   Q.  This is your -- I'm going to bring up first the '081

     09:34AM  9   Patent and I'll direct you first to look at the first page of

     09:34AM 10   the patent.  This is the '081 Patent.  Do you see that?

     09:35AM 11   A.  Yes.

     09:35AM 12   Q.  And I'm going to turn to column 5.  And let's go to lines

     09:35AM 13   14 through 15.  I think it's up -- lines 14 and 15.  Further

     09:35AM 14   down -- further down that paragraph.  Right.  Right in the

     09:35AM 15   middle.  If we could highlight the sentence beginning "the

     09:35AM 16   pump".

     09:35AM 17            Now, when you filed your patent application, would

     09:35AM 18   you agree that you indicated to the public, to the world,

     09:35AM 19   for -- for this invention, that the pump that could be used

     09:36AM 20   with your invention could be any ordinary suction pump

     09:36AM 21   suitable for medical purposes?  Do you agree?

     09:36AM 22   A.  Yeah.  As long as it did what we wanted to do in that

     09:36AM 23   range of suction there, what?  0.1 pound, preferably 3 pounds

     09:36AM 24   and up to 14 pounds.  I think what that says is a pump that

     09:36AM 25   can get us into the range of doing what we want and how we
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     09:36AM  1   want is an acceptable pump.

     09:36AM  2   Q.  And at that time there were a number of commercially

     09:36AM  3   available ordinary suction pumps suitable for medical purposes

     09:36AM  4   from which one could choose.  Correct?

     09:36AM  5   A.  I believe so.

     09:36AM  6   Q.  And let's turn to the '643 Patent which is Joint Exhibit

     09:36AM  7   1, column 13.  And go to line 16 through 17, please.  A little

     09:37AM  8   further down.  And in this column 13 of your '643 Patent we

     09:37AM  9   see a similar statement in the middle of this paragraph.  The

     09:37AM 10   pump can be any ordinary suction pump suitable for medical

     09:37AM 11   purposes that is capable of providing the necessary suction.

     09:37AM 12   So, I assume your answer with respect to the '643 Patent would

     09:37AM 13   be the same, that any general purpose pump suitable for

     09:37AM 14   medical purposes at that time that would provide the

     09:37AM 15   appropriate pressures would be sufficient?

     09:37AM 16   A.  As long as it was a safe pump that I guess you have to

     09:37AM 17   have medical uses, medical -- what they call, you can bring it

     09:37AM 18   into a hospital.  You can't bring anything you want into a

     09:37AM 19   hospital, so in that range, as long it was a medical pump that

     09:37AM 20   could do this for the system we were describing, yes.

     09:37AM 21   Q.  There were a number of choices available at that time in

     09:38AM 22   the marketplace.  Correct?

     09:38AM 23   A.  I don't know how many, but there must have been some.

     09:38AM 24   Q.  Let's turn to the '081 Patent, Joint Exhibit 2.

     09:38AM 25            MR. PARTRIDGE:  Sorry to jump back and forth a little
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     09:38AM  1   bit here.

     09:38AM  2   BY MR. PARTRIDGE:

     09:38AM  3   Q.  Column 1, lines 55 through 56.  Now, this is the part of

     09:38AM  4   your patent which is called the Summary of the Invention.  Do

     09:38AM  5   you see that title there?

     09:38AM  6   A.  Yes.

     09:38AM  7   Q.  And in the first sentence of the Summary of the Invention,

     09:38AM  8   you say that a first aspect of the invention is a method of

     09:38AM  9   treating tissue damage which comprises applying a negative

     09:38AM 10   pressure to the wound.  Do you see that?

     09:38AM 11   A.  Yes.

     09:38AM 12   Q.  And that was one of the stated purposes of your invention

     09:38AM 13   at the time you filed this patent application.  Is that

     09:38AM 14   correct?

     09:38AM 15   A.  I think when it's taken in the context of the whole

     09:39AM 16   sentence.  Over a sufficient affidavit.  To promote the

     09:39AM 17   migration of epithelial skin and subcutaneous tissue toward

     09:39AM 18   the wound and for a time period sufficient to facilitate

     09:39AM 19   closure of the wound.  I think that's the whole substance,

     09:39AM 20   yes.

     09:39AM 21   Q.  So, one of purposes in connection with your invention, you

     09:39AM 22   would agree, is the purpose of treating tissue damage in a

     09:39AM 23   wound.  Correct?

     09:39AM 24   A.  It's treating tissue damage in wounds in the context of

     09:39AM 25   the rest of the sentence, yes.
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     09:39AM  1   Q.  Dr. Argenta, would you agree that in connection with both

     09:39AM  2   of your patents, I were not requiring in your invention that

     09:40AM  3   complete healing of a wound be accomplished.  Is that correct?

     09:40AM  4   A.  Yeah.  We specified -- when you -- when you treat a wound,

     09:40AM  5   you can either treat it until it's healed or you can treat it

     09:40AM  6   to a point where then you can go to skin grafting or to

     09:40AM  7   putting a flap, depending on the individual patient and if you

     09:40AM  8   have to get them out of the hospital sooner or if he needs to

     09:40AM  9   get home, so sometimes you can put negative pressure on a

     09:40AM 10   wound and it may take you five or six weeks to completely

     09:40AM 11   close that wound, but the patient says my daughter's getting

     09:40AM 12   married in two weeks or three weeks, can't we do something

     09:40AM 13   faster, so then we put a skin graft on there, knowing there is

     09:40AM 14   a risk of failure, but you can sort of change direction in the

     09:40AM 15   course of this treatment and I always thought that was one of

     09:40AM 16   the benefits of the treatment is that it allowed you sort of

     09:41AM 17   an open end that you could move into different treatments

     09:41AM 18   depending on if the patient got sicker or got better.

     09:41AM 19   Q.  So, you were contemplating that doctor discretion would be

     09:41AM 20   employed, very important point, I'm sure to you, in deciding

     09:41AM 21   how long this particular device might be attached to a

     09:41AM 22   patient.  Correct?

     09:41AM 23   A.  Yes.

     09:41AM 24   Q.  And a doctor might decide that what looks to a lay person

     09:41AM 25   like myself and members of the jury still an open wound, a
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     09:41AM  1   doctor may well decide, I'm going to remove the device now

     09:41AM  2   because I've accomplished what I want to accomplish for this

     09:41AM  3   particular patient.

     09:41AM  4   A.  If he has healed that wound as far as he thinks he wants

     09:41AM  5   to heal that wound, then I think that's fine.

     09:41AM  6   Q.  And he might at that point decide, Look, I can finish

     09:41AM  7   closing this wound by the old-fashioned suture method and

     09:42AM  8   don't use the vacuum approach at that point.  A doctor could

     09:42AM  9   decide that?

     09:42AM 10   A.  Yeah.  But that would be unusual to suture up a chronic

     09:42AM 11   wound.

     09:42AM 12   Q.  But something that was within the discretion of the doctor

     09:42AM 13   in connection with the use of your device.  Correct?

     09:42AM 14   A.  Yes.

     09:42AM 15   Q.  And, in fact, if we turn to column 4 of the '643 Patent

     09:42AM 16   which, again, is Joint Exhibit 1.  I'm sorry.  Column 12.  And

     09:42AM 17   let's go to lines 52 through 54.  Yeah.  If we look in line

     09:42AM 18   52, starting with "complete healing of the wound" through the

     09:42AM 19   end of that sentence.  You specifically contemplate that one

     09:43AM 20   of the possibilities would be complete healing of the wound

     09:43AM 21   but other possibilities would be other stages of improvement

     09:43AM 22   or healing appropriate to a given type of wound or wound

     09:43AM 23   complex and that's what you contemplated.  Correct?

     09:43AM 24   A.  Could you go up to the whole sentence?

     09:43AM 25   Q.  Sure.  Let's go to the top of the sentence which is in
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     09:43AM  1   line 47.

     09:43AM  2   A.  Yes.  Selected state.

     09:43AM  3   Q.  And this probably even makes it clearer.  The sentence

     09:43AM  4   begins by referencing the desirability of a selected state of

     09:43AM  5   improved condition.  Correct?

     09:43AM  6   A.  Yes.  You get this wound which before had not been healing

     09:43AM  7   or healing at a lower rate, you make it heal to a point at

     09:43AM  8   which you can either just keep going and make it heal or you

     09:43AM  9   can do a different procedure and try to make it heal faster.

     09:44AM 10   Q.  And this paragraph provides a number of improved

     09:44AM 11   conditions where a doctor in his or her discretion might

     09:44AM 12   decide to stop using the appliance.  Correct?

     09:44AM 13   A.  Correct.

     09:44AM 14   Q.  Let's turn to Claim 13 of the '643 Patent.  If you could

     09:44AM 15   put up the whole claim, please.  Now, this particular claim is

     09:44AM 16   one that I mentioned in the opening and it includes two steps.

     09:44AM 17   Correct?  The first step securing an appliance.  Second step,

     09:45AM 18   providing reduced pressure.  Those are the two basic steps.

     09:45AM 19   Correct?

     09:45AM 20   A.  Yes.

     09:45AM 21   Q.  And you would agree that in this particular claim there is

     09:45AM 22   no explicit requirement of complete healing of a wound.

     09:45AM 23   Agreed?

     09:45AM 24   A.  There's nothing stated about complete healing.

     09:45AM 25   Q.  And so this claim could cover any of the improved
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     09:45AM  1   conditions that you mention in your specification as well as

     09:45AM  2   other possible improved conditions.  Correct?

     09:45AM  3   A.  As long as you were healing a wound and bringing that

     09:45AM  4   wound from a state where it wasn't healing, if you can bring

     09:45AM  5   that to a state where it was healing by applying -- by putting

     09:45AM  6   on a device and then turning that device on and off.

     09:45AM  7   Q.  And let's go back.  This is the last time I'll do this to

     09:45AM  8   you, Kelly.  I'm sorry.  Let's go back to Joint Exhibit 2.

     09:46AM  9   The '081 Patent.  I hope that's a promise I can keep.  And

     09:46AM 10   turn to column 2, please.  Lines 46 and 47.  And if you look

     09:46AM 11   at line -- Actually, let's highlight the whole first sentence.

     09:46AM 12   That's probably the easiest thing to do.  And this is the

     09:46AM 13   beginning of your detailed description of the invention.

     09:46AM 14   Correct?

     09:46AM 15   A.  Yes.

     09:46AM 16   Q.  And the first sentence tells the public what the present

     09:46AM 17   invention is.  Correct?

     09:46AM 18   A.  Yes.

     09:46AM 19   Q.  And within that sentence you state that the present

     09:46AM 20   invention is intended to promote migration of epithelial and

     09:47AM 21   subcutaneous tissue toward the wound.  Did I read that

     09:47AM 22   correctly?

     09:47AM 23   A.  Yes.

     09:47AM 24   Q.  And the promotion of epithelial toward the wound has to do

     09:47AM 25   with promoting skin migration.  Correct?
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     09:47AM  1   A.  It has -- the concept of you have to close the tissue

     09:47AM  2   under it because the skin won't grow into air, it has to have

     09:47AM  3   the tissue brought out and then the tissue, the skin migrates

     09:47AM  4   over the top of that tissue.  Skin can't just come into air.

     09:47AM  5   It has to be on something solid.

     09:47AM  6   Q.  And so consistent with what we just discussed earlier

     09:47AM  7   about improved conditions and not needing to go to complete

     09:47AM  8   healing, promotion of migration of the skin means just that,

     09:47AM  9   some promotion of migration of the skin is consistent with

     09:48AM 10   what you say your present invention addresses.  Is that

     09:48AM 11   correct?

     09:48AM 12   A.  Yeah.  As long as you're bringing in -- our -- our device

     09:48AM 13   was not just made for skin.  It was used for the whole wound

     09:48AM 14   of bringing tissue into a wound either by mechanical pulling

     09:48AM 15   or by making cells divide so that this tissue came into the

     09:48AM 16   wound and then the final stage of healing is where the skin

     09:48AM 17   forms, where epithelium and forms and seals the wound.

     09:48AM 18   Q.  This statement of your objective in your first sentence

     09:48AM 19   doesn't require that stage as long as some promotion of

     09:48AM 20   migration of the epithelial and subcutaneous tissue occurs.

     09:48AM 21   Is that correct?

     09:48AM 22   A.  The objective is to get to the final stage but it states

     09:48AM 23   the objective is to close a wound, to heal a wound.

     09:48AM 24   Q.  And the purpose is stated in this sentence when you

     09:49AM 25   describe your present invention is promotion of migration.
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     09:49AM  1   Correct?

     09:49AM  2   A.  It's promotion of healing of the wound to be followed

     09:49AM  3   later by epithelization, skin formation.

     09:49AM  4   Q.  Which -- which may in the discretion of the doctor be

     09:49AM  5   accomplished through some other process.  Correct?

     09:49AM  6   A.  Yeah.  Later you can put a skin graft on or you can do

     09:49AM  7   something else.

     09:49AM  8   Q.  I -- I listened to your testimony the other day about the

     09:49AM  9   pig studies or experiments that you did at Wake Forest.  You

     09:49AM 10   remember generally talking about the pig studies on Friday?

     09:49AM 11   A.  Yes.  Mike did those experiments.  I saw them, but I did

     09:49AM 12   not personally perform them.

     09:49AM 13   Q.  And I -- and I'll tell you that we're both pleased that

     09:49AM 14   you and I don't have to talk about the details of the pig

     09:49AM 15   studies, so I'm not going in that direction, but the question

     09:49AM 16   I wanted to ask you, and I -- I think this was an inadvertent

     09:50AM 17   use of language on Friday and I just want to clarify it, if I

     09:50AM 18   may.  You -- you kept referencing the use of the VAC during

     09:50AM 19   those pig studies and my sense from your testimony is that

     09:50AM 20   there's the KCI VAC, which is the commercial product, and it

     09:50AM 21   may well be that you had in mind the name VAC back at the time

     09:50AM 22   you were doing your work, and I think there's some confusion

     09:50AM 23   and so my question to you is:  When you were talking about

     09:50AM 24   using the VAC in connection with the pig studies, am I correct

     09:50AM 25   that you were not talking about the KCI VAC?
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     09:50AM  1   A.  No.  These were -- this is a general concept of VAC that I

     09:50AM  2   have as our invention.  The KCI VAC when a lot of these

     09:50AM  3   experiments were done didn't even exist.

     09:50AM  4   Q.  And so the jury as they're considering your testimony from

     09:50AM  5   Friday when you talked about the VAC being used in pig

     09:51AM  6   studies, the VAC was the device, the prototypes that you had

     09:51AM  7   developed at Wake Forest in the 1989, 90, 91 time period

     09:51AM  8   rather than the KCI VAC.  Correct?

     09:51AM  9   A.  Correct.

     09:51AM 10   Q.  In a second use of terminology on Friday that I found a

     09:51AM 11   little confusing and I think worthwhile straightening out.  On

     09:51AM 12   several occasions you talked about the first patient that you

     09:51AM 13   treated with your device and I believe it was a Mr. Johnson.

     09:51AM 14   Is that correct?

     09:51AM 15   A.  I believe so.

     09:51AM 16   Q.  I believe you indicated that before you could treat

     09:51AM 17   Mr. Johnson you needed to get approval from some committee at

     09:51AM 18   the hospital.  Correct?

     09:51AM 19   A.  Yes.

     09:51AM 20   Q.  And I believe you testified that the name of that

     09:51AM 21   committee was the Human Use Committee is that correct?

     09:52AM 22   A.  It's not really the -- it's related to the Human Use

     09:52AM 23   Committee but it has a special name.  It's like an ethics

     09:52AM 24   committee but it's not really an ethics committee.  There's a

     09:52AM 25   special name for it.  It was headed by Jesse Meredith, the guy
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     09:52AM  1   I referred to as "Old Dad".  It's something that exists in

     09:52AM  2   most hospitals so that if you want to try an experimental drug

     09:52AM  3   or if you want to try an experimental treatment, you have to

     09:52AM  4   go ask these people, so you -- everybody in the just can't do

     09:52AM  5   what they want to.  I think it -- it is a human use committee

     09:52AM  6   but there's about twenty different names for these committee,

     09:52AM  7   there's --

     09:52AM  8   Q.  Yeah, and -- and the thing that I found confusing about

     09:52AM  9   that testimony I want to straighten out is that Mr. Macon

     09:52AM 10   referred to it as the Experimental Use Committee, but it

     09:53AM 11   wasn't entitled the Experimental Use Committee, it was called

     09:53AM 12   something else.  Is that correct?

     09:53AM 13   A.  Well, regardless of what it's called, the purpose of it

     09:53AM 14   was that you -- if you wanted to do something that was out of

     09:53AM 15   the ordinary, that was experimental, that you didn't have five

     09:53AM 16   papers that said that this would work, then it went to that

     09:53AM 17   committee.  Some people called it an Experimental Use

     09:53AM 18   Committee and I've seen it -- that's what a lot of hospitals

     09:53AM 19   call it.  I don't know the legal term for it, but it's a

     09:53AM 20   committee that if you as a physician want to do something that

     09:53AM 21   doesn't have a lot of data and a lot of information or if you

     09:53AM 22   want to try something different in a horrible situation, you

     09:53AM 23   go ask these people.

     09:53AM 24   Q.  On Friday afternoon you gave some testimony concerning

     09:53AM 25   your opinion about the level of skill of certain individuals.
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     09:53AM  1   Do you recall generally testifying about that?

     09:54AM  2   A.  Yes.

     09:54AM  3   Q.  And I believe you gave your opinion about the level of

     09:54AM  4   skill of Dr. Chariker, Dr. Jeter, and there may have been some

     09:54AM  5   others, but I do remember those two.  Do you generally recall

     09:54AM  6   that testimony?

     09:54AM  7   A.  Yeah.  I -- I didn't mean to denigrate Dr. Chariker.  What

     09:54AM  8   I'm saying is that when the paper was written, 1989, at that

     09:54AM  9   time Dr. Chariker's level was as a resident, someone who is in

     09:54AM 10   training, who has not passed the board exam and not been

     09:54AM 11   certified as someone who can operate by themselves or treat

     09:54AM 12   patients by themselves.  When you're a resident, you can treat

     09:54AM 13   a patient, but there is a senior doctor above you who

     09:54AM 14   supervises you.  So, what I was saying is at that time that

     09:54AM 15   this was written Dr. Chariker was a doctor in training so his

     09:54AM 16   level of expertise is only up to a certain level.  Until you

     09:55AM 17   pass your boards and get out into the world and treat people

     09:55AM 18   and become board certified and as a member of various groups,

     09:55AM 19   then I think that's a different level of certification.

     09:55AM 20   Q.  And a level --

     09:55AM 21            MR. MACON:  Excuse me.  Excuse me, Your Honor.  May

     09:55AM 22   he finish?

     09:55AM 23            MR. PARTRIDGE:  I didn't realize he was --

     09:55AM 24            THE WITNESS:  I'm sorry.  I lost -- Oh.

     09:55AM 25   A.  In a hospital, it's not just a doctor doing stuff.  It's a
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     09:55AM  1   whole bunch of people doing stuff.  There's nurses, there are

     09:55AM  2   physical therapists, all kind of people, and it works as a

     09:55AM  3   team.  It's not just me that does everything.  I have to have

     09:55AM  4   help from people.  I can't be there twenty-four hours a day.

     09:55AM  5   I have to have a nurse help me.  I can't do physical therapy

     09:55AM  6   because I can't hold half of these people up.  So, I need

     09:55AM  7   somebody there to do that part.  It's like a football team.

     09:56AM  8   It's just not a quarter back.  Unless you've got somebody

     09:56AM  9   blocking and somebody running, you die before half time, so

     09:56AM 10   you have to have a lot of people.

     09:56AM 11            Ms. Jeter --

     09:56AM 12   Q.  Jeter.

     09:56AM 13   A.  Is a woman -- her job and her function is an enterostomal

     09:56AM 14   therapist and these are very valuable people.  We do a lot

     09:56AM 15   of -- we make fistulas in some people, coleotomies and it's an

     09:56AM 16   awful thing to have.  It's not -- sometimes it's life saving

     09:56AM 17   and sometimes it makes the difference between having a normal

     09:56AM 18   life and a life that you can't survive with, like in a

     09:56AM 19   paraplegic, you can't feel, so you're incontinent, you're

     09:56AM 20   always leaking, so these people have a heck of a time doing

     09:56AM 21   anything.  So, sometimes you put a colostomy in a paraplegic,

     09:56AM 22   so he has a bag, you can go out, you can go to the baseball

     09:56AM 23   game and go to the mall and you don't stink, somebody doesn't

     09:56AM 24   have to run home and change your diaper right away.  So,

     09:56AM 25   Ms. Jeter, basically, her job, and I honestly think she did a
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     09:57AM  1   great job and I think she devised a great idea in what she did

     09:57AM  2   here, her job was to control drainage from either a

     09:57AM  3   purposefully made fistula or a fistula that just happened for

     09:57AM  4   some other reason and I honestly think she did a good job.

     09:57AM  5            Saying that she's not skilled to the same level, I'm

     09:57AM  6   not trying to put her down.  What I'm saying is that she may

     09:57AM  7   be like the guard or the tackle.  They cannot run as fast as

     09:57AM  8   the halfback, but the halfback can't run without the guard or

     09:57AM  9   the tackle.  You need these people and everybody functions as

     09:57AM 10   part of a team so that you get an objective done.  Saying

     09:57AM 11   they're not skilled people is -- is not exactly right.  They

     09:57AM 12   are all skilled in their function of what they do with the end

     09:57AM 13   result.

     09:57AM 14   Q.  As a matter of fact, this team that you just described

     09:57AM 15   that you rely upon in connection with your work as a

     09:58AM 16   physician, by in large more than 90% of their daily living in

     09:58AM 17   a medical institution is handled by nurses and others like

     09:58AM 18   Dr. Jeter rather than directly by physicians like you who are

     09:58AM 19   attending to other patient's needs.  Correct?

     09:58AM 20   A.  That's correct.

     09:58AM 21   Q.  And are you -- are you aware that KCI in the years that

     09:58AM 22   you've been working with KCI has funded various public service

     09:58AM 23   activities that that's something that they do for the medical

     09:58AM 24   community?

     09:58AM 25   A.  Yeah.  There's -- there's a lot of problems in -- in doing
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     09:58AM  1   educational things and instructional courses for residents and

     09:58AM  2   nurses and doctors and over the past twenty years, twenty-five

     09:58AM  3   years, the medical community depends more and more on

     09:59AM  4   companies to help fund these activities, like when we have a

     09:59AM  5   convention, you can't -- the cost of renting a big place and

     09:59AM  6   doing all these things just can't be paid for by the

     09:59AM  7   attendees.  They are already missing practice, they are

     09:59AM  8   already paying a lot of money for everything else, so

     09:59AM  9   companies are sort of hit upon to contribute something to

     09:59AM 10   these meetings and in trade for that, there's usually a -- an

     09:59AM 11   exhibit hall where these companies get to show their wares and

     09:59AM 12   then when there's -- at the end of the meeting or before the

     09:59AM 13   meeting or sometime when you're bored during the meeting you

     09:59AM 14   can walk around and see what these companies have to offer

     09:59AM 15   that's new.

     09:59AM 16   Q.  And in the case of KCI, for example, you are aware that

     09:59AM 17   they have funded various publications on wound care.  Correct?

     09:59AM 18   A.  Yes.  I'm aware they funded one that Ms. Jeter was part

     09:59AM 19   of.

     09:59AM 20   Q.  Let's pull up -- Plaintiff's Exhibit 327.  I think this is

     10:00AM 21   the book that you're referencing.  Let's pull up the first

     10:00AM 22   page.  And this -- this book is -- I only have a photocopy of

     10:00AM 23   the book, but this is -- this is the book.  It's a rather

     10:00AM 24   substantial publication, would you agree?  In terms of pages?

     10:00AM 25   A.  Yeah.  It's a publication that is -- is a basic thing for
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     10:00AM  1   basic instruction of people taking care of wounds.

     10:00AM  2   Q.  And the title of this publication is Clinician's Pocket

     10:00AM  3   Guide to Chronic Wound Repair, and it is edited by

     10:00AM  4   Dr. Katherine Jeter, among a couple of others.  Is that right?

     10:00AM  5   A.  That's correct.

     10:00AM  6   Q.  And if you note, there is some support in connection with

     10:01AM  7   that by a couple of people at KCI.  Do you see Dr. Leininger

     10:01AM  8   listed on the first page of that publication as well.  Do you

     10:01AM  9   see that?

     10:01AM 10   A.  Yes.

     10:01AM 11   Q.  And Dr. Schroeder, both of whom are at KCI.  Correct?

     10:01AM 12   A.  That's correct.

     10:01AM 13   Q.  And if you turn to the last page of this particular

     10:01AM 14   exhibit, it indicates that -- It takes a moment to pull up the

     10:01AM 15   last page.  It indicates that this pocket guide on chronic

     10:01AM 16   wound repair was -- which was edited by Dr. Katherine Jeter

     10:02AM 17   was founded by a grant from KCI.  Is that correct?

     10:02AM 18   A.  That's what it says, yes.

     10:02AM 19   Q.  And this is a publication -- I'm not going to pull up the

     10:02AM 20   first page again -- but from the 1990 time period.

     10:02AM 21   A.  I think 1990 or '91.

     10:02AM 22   Q.  Right.  And let's pull up exhibit -- Defendant's Exhibit

     10:02AM 23   396, please.

     10:02AM 24            THE COURT:  The clinician's pocket guide was

     10:02AM 25   plaintiff's 327, correct?
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     10:02AM  1            MR. PARTRIDGE:  Correct, Your Honor.

     10:02AM  2            THE COURT:  And this is Defendant's Exhibit --

     10:02AM  3            MR. PARTRIDGE:  Defendant's Exhibit 396.

     10:02AM  4            THE COURT:  And then after this, we'll take our first

     10:02AM  5   break.

     10:02AM  6            MR. PARTRIDGE:  Okay.  Very well, Your Honor.

     10:02AM  7            THE COURT:  Thank you, sir.

     10:02AM  8   BY MR. PARTRIDGE:

     10:02AM  9   Q.  And if you will look at this letter, this is a letter

     10:02AM 10   dated April 20th, 1990, from Dr. Leininger to Katherine Jeter

     10:02AM 11   and Dr. Mulder, in fact, requesting them to edit this

     10:02AM 12   particular publication.  Do you see that?

     10:02AM 13   A.  Yeah.  I think they say they're willing to subsidize

     10:03AM 14   that -- We'll pay for the printing of 10,000 books.  Okay.

     10:03AM 15            MR. PARTRIDGE:  All right.  Your Honor, we can -- I'm

     10:03AM 16   finished with this exhibit.

     10:03AM 17            THE COURT:  Great.  Thank you.  This -- this was a

     10:03AM 18   letter in -- to Mulder and Jeter regarding the publication of

     10:03AM 19   the pocket guide or help from the pocket guide?

     10:03AM 20            MR. PARTRIDGE:  Yes, Your Honor.

     10:03AM 21            THE COURT:  Is there a signature at the end for

     10:03AM 22   Leininger?

     10:03AM 23   BY MR. PARTRIDGE:

     10:03AM 24   Q.  Yes.  We'll go to end, I apologize, Mr. --

     10:03AM 25   A.  That's Pete Leininger, yes.
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     10:03AM  1            MR. PARTRIDGE:  Your Honor, we're probably going to

     10:03AM  2   offer this during Dr. Leininger's testimony rather than

     10:03AM  3   through this witness?

     10:03AM  4            THE COURT:  That's fine.  Okay.  Thank you very much.

     10:03AM  5   Ladies and gentlemen, thank you for your careful attention

     10:03AM  6   this morning.  It's so appreciated.  Thank you for letting us

     10:03AM  7   get a good start and we will take -- Let's take a break until

     10:03AM  8   10:15.  Until 10:15.  Let's all rise for the jury.  And,

     10:03AM  9   Mr. Ramirez, if you will lead the jury out.

     10:03AM 10       (Jury out.)

     10:04AM 11            THE COURT:  Thank you, Dr. Argenta.  You may step

     10:04AM 12   down, sir.

     10:04AM 13            THE WITNESS:  Thank you, sir.

     10:04AM 14            THE COURT:  Thank you so much.  We'll be in recess

     10:04AM 15   until 10:15.

     10:04AM 16       (Recess.)

     10:21AM 17            THE COURT:  Okay.  Thank you so much.  Please be

     10:21AM 18   seated.  Yes, sir, Mr. Partridge.

     10:21AM 19            MR. PARTRIDGE:  Thank you, Your Honor.

     10:21AM 20   BY MR. PARTRIDGE:

     10:21AM 21   Q.  On Friday you talked a little bit about the first patient

     10:21AM 22   that you treated.  I want to ask you some questions about that

     10:21AM 23   event.  I'd like to begin with exhibit 181.  And if you would

     10:21AM 24   just put up the exhibit itself.  There you go.  And I'm going

     10:21AM 25   to show you a few portions of this and then we'll go to a
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     10:21AM  1   slide that may make it a little easier to follow it,

     10:21AM  2   Dr. Argenta, but if we look at the top right-hand corner of

     10:21AM  3   the document, this concerns a patient who was admitted on

     10:22AM  4   November 30th, 1989, and discharged on May 5th -- May 16th,

     10:22AM  5   excuse me, 1990.  Do you see that?

     10:22AM  6   A.  Yes.

     10:22AM  7   Q.  If we go down into the description of the patient, the

     10:22AM  8   hospital course.  Do you see that?

     10:22AM  9   A.  Yes.

     10:22AM 10   Q.  And we see in that description that this is a 45 year old

     10:22AM 11   black male who suffered a gunshot wound in his spine in 1978.

     10:22AM 12   So, roughly twelve years before coming into and being admitted

     10:22AM 13   to the hospital on this particular occasion, twelve years

     10:22AM 14   earlier he had a gunshot wound.  Correct?

     10:22AM 15   A.  Correct.

     10:22AM 16   Q.  Now, I believe you had testified previously that this is

     10:22AM 17   the first patient who you treated with your vacuum device.  Is

     10:22AM 18   that correct?

     10:22AM 19   A.  The first human patient, yes.

     10:22AM 20   Q.  And this is a fellow I think you called Mr. Johnson

     10:23AM 21   yesterday?

     10:23AM 22   A.  Yes.

     10:23AM 23   Q.  And sometimes I think he's referred to as L.J.  Is that

     10:23AM 24   correct?

     10:23AM 25   A.  No.  I don't think you're supposed to refer to them like
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     10:23AM  1   that.  The name is supposed to be obscured, I guess, isn't it?

     10:23AM  2   I don't know.

     10:23AM  3   Q.  Okay.

     10:23AM  4   A.  I don't know if it was Elvis Johnson was his name.

     10:23AM  5   Q.  Okay.  Very good.  And this particular patient had a

     10:23AM  6   number of problems over the years, in and out of the hospital

     10:23AM  7   and he was back with some ulcer problems among other things

     10:23AM  8   during this particular visit.  Correct?

     10:23AM  9   A.  Yeah.  He came in multiple times before this and after he

     10:23AM 10   came in multiple times after this.

     10:23AM 11   Q.  And he was a Medicaid patient.  Is that correct?

     10:23AM 12   A.  I don't specifically remember, but he's -- he's in a

     10:23AM 13   nursing home and he's a chronic, so he probably is a Medicaid

     10:23AM 14   patient, probably, but -- I don't look at their insurance.

     10:23AM 15   Q.  And so the nursing home would care for him until he had

     10:24AM 16   particular problems that required hospital care and then he

     10:24AM 17   was brought to North Carolina Baptist Hospital for treatment.

     10:24AM 18   Correct?

     10:24AM 19   A.  Correct.

     10:24AM 20   Q.  And you were among the various physicians who attended to

     10:24AM 21   him during this stay from November of 1989 through May of

     10:24AM 22   1990.  Correct?

     10:24AM 23   A.  Yes.

     10:24AM 24   Q.  I'd like to refer you and maybe the easiest way to do this

     10:24AM 25   is to pull up Joint Exhibit 2 which is the '081 Patent and go
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     10:24AM  1   to Column 7, line 57, please.  I may have said '082 patent.  I

     10:24AM  2   meant '081 Patent.  And we see at the beginning -- we have to

     10:25AM  3   go down a little further.  This is Example 4.  And it's this

     10:25AM  4   paragraph that I'd like to direct your attention to.  And in

     10:25AM  5   this paragraph you describe the treatment of a pressure sore

     10:25AM  6   with negative pressure.  Correct?

     10:25AM  7   A.  Yes.

     10:25AM  8   Q.  And the person is a 45 year old diabetic male who has been

     10:25AM  9   a paraplegic as a result of a gunshot wound for twelve years.

     10:25AM 10   Correct?

     10:25AM 11   A.  Correct.

     10:25AM 12   Q.  And this is the very same Mr. Johnson that we identified

     10:25AM 13   in the previous exhibit, Defendant's Exhibit 181.  Correct?

     10:25AM 14   A.  It may have been.  It may have been one of either his

     10:25AM 15   second or third or fourth hospitalization after the initial

     10:25AM 16   thing.

     10:25AM 17   Q.  And this -- this particular patient that you're describing

     10:25AM 18   here is someone who twelve years prior to his treatment had

     10:25AM 19   had a gunshot wound, the same as what we find in Defendant's

     10:26AM 20   Exhibit 181 which is the patient record from North Carolina

     10:26AM 21   Baptist Hospital.  Correct?

     10:26AM 22   A.  Yes.

     10:26AM 23   Q.  So, the twelve year period suggests that the treatment

     10:26AM 24   that we're talking about is the treatment that occurred in the

     10:26AM 25   November 1989 through May 1990 time period.  Correct?
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     10:26AM  1   A.  No.  That's not true.

     10:26AM  2   Q.  Well, twelve years, 1978 -- Let's look at -- Let's go back

     10:26AM  3   to Defendant's Exhibit 181.

     10:26AM  4            MR. MACON:  Mr. Partridge, could he have -- could he

     10:26AM  5   have the full copy to look at?

     10:26AM  6            MR. PARTRIDGE:  Sure.

     10:26AM  7            MR. MACON:  Thank you.

     10:26AM  8            MR. PARTRIDGE:  May I approach, Your Honor?

     10:26AM  9            THE COURT:  You may.  Yes, sir.

     10:26AM 10            THE WITNESS:  That's the hospitalization summary?

     10:26AM 11            MR. PARTRIDGE:  Yes.

     10:26AM 12            THE WITNESS:  Okay.  Yeah.

     10:26AM 13   BY MR. PARTRIDGE:

     10:26AM 14   Q.  So, if we go back to Defendant's Exhibit 181 into the

     10:26AM 15   section called Hospital Course, what we find here is in the

     10:27AM 16   first sentence.  It says that this 45 year old black male

     10:27AM 17   suffered the gunshot wound in 1978, which is precisely twelve

     10:27AM 18   years prior to his admittance for treatment on this particular

     10:27AM 19   occasion.  Correct?  Did I do the math right?

     10:27AM 20   A.  Yes.

     10:27AM 21   Q.  Okay.  Would you pull up exhibit -- slide 17, please?  And

     10:27AM 22   for convenience, Dr. Argenta so, we can compare the two

     10:27AM 23   documents -- actually, pull up slide -- I think it's 18.

     10:27AM 24   First convenience, so we can compare the two documents, we've

     10:27AM 25   prepared a slide where the discharge statement, Defendant's
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     10:28AM  1   Exhibit 181, is on the left and the Example 4 from the '081

     10:28AM  2   Patent is on the right.  And you see that in connection with

     10:28AM  3   your description in the '081 Patent, you see in sort of an

     10:28AM  4   orangish, tanish shading the twelve year period.  It's twelve

     10:28AM  5   years in both documents.  Correct?

     10:28AM  6   A.  Yes.

     10:28AM  7   Q.  And we see that in both documents he's described as a

     10:28AM  8   paraplegic.  Correct?

     10:28AM  9   A.  Yes.

     10:28AM 10   Q.  And we see that in both documents it's described as a

     10:28AM 11   gunshot wound.  Correct?

     10:28AM 12   A.  Correct.

     10:28AM 13   Q.  And both documents it's described as a 45 year old male.

     10:28AM 14   Correct?

     10:28AM 15   A.  Correct.

     10:28AM 16   Q.  And as you've testified earlier, the patient's name under

     10:28AM 17   Defendant's Exhibit 181 is Johnson as compared to the patent

     10:28AM 18   which calls him Mr. L.J.  Correct?

     10:29AM 19   A.  Correct.

     10:29AM 20   Q.  And if we turn to page 3 of the patient record, you have

     10:29AM 21   the -- you have a hard copy there and I'll ask Kelly to pull

     10:29AM 22   up page 3 of Defendant's Exhibit 181.  And let's look at the

     10:29AM 23   first paragraph.  Beginning with the second sentence -- the

     10:29AM 24   third sentence -- second full sentence.  The word

     10:29AM 25   "unfortunately".  And let's highlight that sentence.  And the
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     10:29AM  1   next sentence, please.  I'm sorry.  And here we see in this

     10:29AM  2   paragraph that on January 2nd, the patient underwent a skin

     10:30AM  3   graft and, unfortunately, there was a problem with the healing

     10:30AM  4   of the skin graft.  Correct?

     10:30AM  5   A.  Skin graft?

     10:30AM  6   Q.  Yeah.  In the first full sentence.

     10:30AM  7   A.  Oh, all right.  Before the --

     10:30AM  8   Q.  Are you with me so far, Dr. Argenta?

     10:30AM  9   A.  Yes.  He had a flap and then the donor site was covered

     10:30AM 10   with a skin graft.

     10:30AM 11   Q.  And that, unfortunately, didn't turn out quite as well as

     10:30AM 12   you had hoped and so when the ulcer broke open, you placed on

     10:30AM 13   the area where the ulcer existed that the decubivac -- the

     10:30AM 14   decubivac suction device.  Correct?

     10:30AM 15   A.  Yes.

     10:30AM 16   Q.  And the decubivac suction device was more or less a term

     10:30AM 17   of endearment in the hospital for this prototype device that

     10:30AM 18   you were using at the time that provided suction to wounds.

     10:31AM 19   Correct?

     10:31AM 20   A.  Yes.

     10:31AM 21   Q.  And your first use of this particular device occurred

     10:31AM 22   somewhere between January 2nd, 1990, and February 6th, 1990,

     10:31AM 23   as indicated by the next two sentences in this paragraph.

     10:31AM 24   Correct?  Do you see those dates?

     10:31AM 25   A.  I believe so.
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     10:31AM  1   Q.  And if we go back to the '081 Patent to column 8.  Use of

     10:31AM  2   patent, please.  Joint Exhibit 2.  Column 8.  Lines 29 and 30.

     10:32AM  3   And remember there's this six week interval in the patient

     10:32AM  4   record.  And let's see what you say in the patent

     10:32AM  5   specification about the treatment of this particular patient.

     10:32AM  6   Lines 29 and 30.  Highlight the last sentence, please.  And

     10:32AM  7   you indicate that with respect to Example 4 in the '081 Patent

     10:32AM  8   that you continued treatment for roughly six weeks.  Correct?

     10:32AM  9   A.  I believe so.

     10:32AM 10   Q.  Okay.  And in your invention disclosure that you talked

     10:32AM 11   about on Friday, which is Defendant's Exhibit 131, -- and let

     10:33AM 12   me give you the page.  If you turn to page 3623 of the

     10:33AM 13   document.  The first paragraph.  The first two sentences.

     10:33AM 14   Now, this is your invention disclosure and in the first full

     10:33AM 15   paragraph on page 3623, first sentence, you identify a patient

     10:33AM 16   approved for use of this technique by the Clinical Research

     10:33AM 17   Practices Committee at the Bowman Gray School of Medicine.  Do

     10:34AM 18   you see that?

     10:34AM 19   A.  Yes.

     10:34AM 20   Q.  So, we now know that the name of the committee that

     10:34AM 21   approved this is the Clinical Research Practices Committee.

     10:34AM 22   Correct?

     10:34AM 23   A.  I believe so.

     10:34AM 24   Q.  And this particular sentence and the following sentence

     10:34AM 25   are identifying the very same patient that we've discussed in
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     10:34AM  1   connection with the hospital record which is Defendant's

     10:34AM  2   Exhibit 181.  Correct?

     10:34AM  3   A.  Correct.

     10:34AM  4   Q.  Now, in your invention disclosure, you did not indicate

     10:34AM  5   the date that this use of the technique occurred.  Correct?

     10:34AM  6   A.  I don't believe so.

     10:34AM  7   Q.  And, in fact, when you filed your patent application with

     10:34AM  8   the Patent and Trademark Office, Wake Forest, when it was

     10:34AM  9   prosecuting the patent application for you, did not advise the

     10:34AM 10   Patent and Trademark Office that Example 4, this patient

     10:34AM 11   that's described here had been treated more than a year before

     10:35AM 12   the application was filed.  Is that correct?

     10:35AM 13   A.  No.  I think -- I think you're looking at this very

     10:35AM 14   legalistically, as I would anticipate.  The patient that was

     10:35AM 15   treated with the initial device first when we did Mr. Johnson,

     10:35AM 16   the patient that is Example 4 may well be Mr. Johnson when we

     10:35AM 17   treated him the second time.  The first time when we treated

     10:35AM 18   Mr. Johnson, we used a cup and there's all kind of pictures of

     10:35AM 19   that that eroded into him.  What they described in this number

     10:35AM 20   4 was a sponge and that didn't come until a little bit later.

     10:35AM 21   I can't remember if Mr. Johnson we put some sponge into the

     10:35AM 22   cup or not, but what is described -- number 4 is gone.  But

     10:35AM 23   what is described in number 4 is the use of a sponge at 3 PSI

     10:36AM 24   or 5 PSI.  I apologize.  There's going to be all kind of

     10:36AM 25   different gradations of pressures and the physicists and the
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     10:36AM  1   engineers argue as to what those mean throughout the whole

     10:36AM  2   trial.  But I believe -- I don't think they're describing the

     10:36AM  3   same thing here.

     10:36AM  4   Q.  Let -- I'm sorry.  Did you finish your answer?

     10:36AM  5   A.  I think it may be the same patient.  I honestly can't tell

     10:36AM  6   you it's the same patient.  It sounds like the same guy that

     10:36AM  7   had the same problem.  I think you're putting a lot of

     10:36AM  8   emphasis on twelve years and -- the fact is, the summaries are

     10:36AM  9   written by the intern who is the lowest man on the totem pole

     10:36AM 10   because it's just paperwork for billing purposes, so a lot of

     10:36AM 11   times he will look on the previous hospitalization and get an

     10:36AM 12   idea of age and history and past medical history and that kind

     10:37AM 13   of stuff, so I would just say looking at these two, the way

     10:37AM 14   you're presenting them now, this may well be the same patient,

     10:37AM 15   but the method that was used in example -- 6?  4?  Something

     10:37AM 16   like that --

     10:37AM 17   Q.  Example 4.

     10:37AM 18   A.  -- is different than what we did by my memory the first

     10:37AM 19   time we treated him.

     10:37AM 20   Q.  My question, and let me state it again this way, my

     10:37AM 21   question is that Wake Forest, through its attorneys, did not

     10:37AM 22   advise the Patent and Trademark Office that a patient,

     10:37AM 23   regardless of whether the decubivac --

     10:37AM 24   A.  Decubivac.

     10:37AM 25   Q.  -- was as you just described it or some other form, that
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     10:37AM  1   the Patent and Trademark Office was not told that a patient

     10:37AM  2   had been treated with this device more than a year prior to

     10:37AM  3   the filing of your patent applications.  Is that correct?

     10:37AM  4   That's my simple question.

     10:38AM  5   A.  No.  My question to that would be I think you're

     10:38AM  6   mischaracterizing that.  The device was not ever a firm device

     10:38AM  7   as we describe in the patent.  The device that we put on this

     10:38AM  8   patient was actually a lot of different devices.  I think --

     10:38AM  9   as I remember it, this was a long time ago, I remember it was

     10:38AM 10   like four different devices, so the device that we disclosed

     10:38AM 11   to the Patent Office is a more sophisticated thing.  This guy

     10:38AM 12   had an early experimentation with negative pressure using a

     10:38AM 13   lot of different machines.  Was that the machine we presented

     10:38AM 14   to the Patent Office?  I would say no.  It was an early

     10:38AM 15   experiment.

     10:38AM 16   Q.  And so let me try my question one more time.  I'll

     10:38AM 17   simplify it further.  Would you agree that the Patent and

     10:38AM 18   Trademark Office was not told that more than a year before

     10:39AM 19   your filing date the decubivac device was used on a patient in

     10:39AM 20   North Carolina Baptist Hospital?  Do you agree with that?

     10:39AM 21   A.  No, I don't agree with that.  I think that some early

     10:39AM 22   experimentation was done using a very primitive device, but

     10:39AM 23   the device we presented to the Patent Office of having

     10:39AM 24   specific -- specific screens and having foam and having a

     10:39AM 25   certain range of pressure was not what we used on Mr. Johnson
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     10:39AM  1   at the initial surgery and if that was 5 PSI that's in number

     10:39AM  2   4, that's getting up to 600 or 800 millimeters of mercury or

     10:39AM  3   700 millimeters of mercury, your engineers will have to figure

     10:40AM  4   up.  That was not the device that we disclosed to the patent

     10:40AM  5   office.  That was early experimentation.  It's like you say

     10:40AM  6   you have a patent for a drug was the first time you gave the

     10:40AM  7   mushroom that the patent came from by some native, was that

     10:40AM  8   the first use?  No, it really wasn't.  It was maybe distantly

     10:40AM  9   related, and I think this is distantly related, but it's not

     10:40AM 10   the same device that we disclosed in the patent.  I would

     10:40AM 11   disagree with that.

     10:40AM 12   Q.  I think you're misinterpreting my question so let me try

     10:40AM 13   it another way.  Let's go back to Defendant's Exhibit 181 and

     10:40AM 14   go to page 3.  The top of the page.  The fourth full sentence.

     10:40AM 15   The one that begins "eventually."  My question to you, a very

     10:41AM 16   limited, very narrow question is do you agree that Wake Forest

     10:41AM 17   did not disclose to the Patent and Trademark Office that for

     10:41AM 18   this particular patient upon an ulcer breaking open, a

     10:41AM 19   decubivac suction was applied to continue the cleaning and

     10:41AM 20   healing process?  Do you agree that was not disclosed?

     10:41AM 21   A.  I would say that that has nothing to do with the device we

     10:41AM 22   gave to the Patent Office.  The device that we used on

     10:41AM 23   Mr. Johnson wasn't even in the patent.

     10:41AM 24   Q.  So, the answer to my question is you agree that this was

     10:41AM 25   not disclosed to the Patent and Trademark Office?
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     10:41AM  1   A.  I disagree.  I don't think that they're related.  I think

     10:41AM  2   you're trying to relate two things that are unrelated.

     10:41AM  3   Q.  Who made the decision not to disclose the decubivac from

     10:42AM  4   Defendant's Exhibit 181 with the Patent and Trademark Office?

     10:42AM  5   Was it Wake Forest, the patent attorney, or did you have

     10:42AM  6   something to do with that?

     10:42AM  7   A.  I have no memory of that at all.

     10:42AM  8   Q.  Is the record, as far as you are aware, with respect to

     10:42AM  9   the use of the decubivac suction on this patient limited to

     10:42AM 10   what's described in this patient record, Defendant's Exhibit

     10:42AM 11   181 that I just showed you?

     10:42AM 12   A.  That's the summary?

     10:42AM 13   Q.  Yes.

     10:42AM 14   A.  It -- Say again.  Is the -- Would you ask me that again?

     10:42AM 15   I'm sorry.

     10:42AM 16   Q.  Yes.  I lost my train of thought here.

     10:43AM 17   A.  So did I.

     10:43AM 18   Q.  I'm sorry.  Someone handed me a note and I lost my train

     10:43AM 19   of thought.  As far as you are aware, the summary that we just

     10:43AM 20   reviewed in Defendant's Exhibit 181, that paragraph that

     10:43AM 21   mentions the decubivac, is the entire written record that

     10:43AM 22   exists today with respect to what you did with that particular

     10:43AM 23   patient?

     10:43AM 24   A.  No, I wouldn't say that's correct.  This -- this is

     10:43AM 25   written by the intern, whoever was on the service on 5-16.
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     10:43AM  1   Interns will rotate to a different service each month, so

     10:43AM  2   whoever wrote this came on the service probably on 5-1, so

     10:44AM  3   what he wrote was what he understood from the record and what

     10:44AM  4   he understood from the other doctors to be done.  These aren't

     10:44AM  5   made to be legal documents.  They're made to give the doctor

     10:44AM  6   an idea of what happened to the patient during a previous

     10:44AM  7   hospitalization.  So, if somebody comes in who has, you know,

     10:44AM  8   been hit in the head and then he comes in three months later

     10:44AM  9   with a headache and something in his head, I know that he had

     10:44AM 10   been hit in the head previously.

     10:44AM 11            Unfortunately, one of the big problems is there's so

     10:44AM 12   much paperwork in medicine that dictating these goes to the

     10:44AM 13   lowest man on the totem pole.  When I was a student in medical

     10:44AM 14   school, a student of these, and then they were changed to be

     10:44AM 15   an intern because he had a license and as a student we didn't

     10:44AM 16   have a license, so what is on here is this poor intern

     10:45AM 17   probably at 8:00 o'clock at night is going through a chart the

     10:45AM 18   guy has been here for six months, so this chart is probably

     10:45AM 19   this thick and he's going through that chart trying to get a

     10:45AM 20   general idea of what's going on.  So, this is not meant to be

     10:45AM 21   a legal document or a blow-by-blow description of what

     10:45AM 22   happened to this guy in the hospital.  It's a generalized

     10:45AM 23   thing and it sort of gives a general idea what operation he

     10:45AM 24   had and that's unfortunate.  As a doctor, I would like this to

     10:45AM 25   be much more detailed, but it's not.  And the reality of it
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     10:45AM  1   is, somebody who's been in the hospital for six months and his

     10:45AM  2   summary is on two and-a-half pages, I would say this is

     10:45AM  3   pretty truncated.

     10:45AM  4   Q.  So, my question is this -- Let me try it again.  We seem

     10:45AM  5   to not be communicating here about this point.

     10:45AM  6   A.  I can hardly hear you on some things.  Go ahead.

     10:45AM  7   Q.  My simple question is:  Do you agree that you are not

     10:46AM  8   aware of any further records concerning your use of the

     10:46AM  9   decubivac on this patient other than what is contained in

     10:46AM 10   Defendant's Exhibit 181?

     10:46AM 11   A.  No, because there's a whole hospital chart that's probably

     10:46AM 12   eight inches thick and there may be some stuff in there.

     10:46AM 13   There's also no to the records that Mike kept as we tried

     10:46AM 14   different things.  I don't know if they were written down or

     10:46AM 15   he just committed those to memory, but certainly there's more

     10:46AM 16   than just what the intern wrote.

     10:46AM 17   Q.  As far as -- Now, you just indicated there might be notes

     10:46AM 18   but it may be that Dr. Morykwas committed these to memory, so

     10:46AM 19   the answer to my question is that you are not personally aware

     10:46AM 20   of the existence of any further written records concerning

     10:46AM 21   your use of the decubivac.  Is that correct?  You personally.

     10:47AM 22   A.  Well, I would say personally I'm aware that there's a big,

     10:47AM 23   thick medical record.

     10:47AM 24   Q.  Beyond that.

     10:47AM 25   A.  And I can't remember what's in there, what's not.  I
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     10:47AM  1   haven't gone back and looked at it.  This man's dead, so I

     10:47AM  2   don't know if that thing is still there or not.  And I don't

     10:47AM  3   know that records weren't kept by Mike.  Mike is very

     10:47AM  4   compulsive and very, you know, finicky about that.  He may

     10:47AM  5   have kept records.  But I certainly did not keep any records

     10:47AM  6   beyond this.

     10:47AM  7   Q.  Okay.  That was my -- that was my simple question.

     10:47AM  8   A.  I'm sorry I complicated it.

     10:47AM  9   Q.  Now, simply talking about the decubivac, it's origin as I

     10:47AM 10   understand it is the decubitus ulcer vacuum as that word comes

     10:47AM 11   from?

     10:47AM 12   A.  The residents hate decubivac.  These are patients who have

     10:47AM 13   usually twelve problems, as you can see with this guy.  They

     10:48AM 14   have a lot ever problems.  They are difficult to take care of.

     10:48AM 15   Some people have paraplegia because they were born that way.

     10:48AM 16   Some people are harden criminals who were shot and machine

     10:48AM 17   gunned someplace robbing a bank, so some of these people can

     10:48AM 18   be very difficult to deal with and very demanding.  They smell

     10:48AM 19   awful.  They require a tremendous amount of care, so the

     10:48AM 20   residents who have to be on call every other night and who

     10:48AM 21   have to take care of twenty or thirty patients that are on the

     10:48AM 22   ward that are there don't especially like these patients

     10:48AM 23   because they'll have twelve diseases going on at the same time

     10:48AM 24   so you're treating a wound, you're treating diabetes, you're

     10:48AM 25   treating hypertension, you're treat cancer maybe, you're
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     10:48AM  1   treating all kinds of stuff.  These are the resident and the

     10:48AM  2   intern's nightmare because they are so complicated that they

     10:48AM  3   came up with the decubivac.  The concept was a VAC and we

     10:48AM  4   called it all kinds of things, but that's a resident -- sort

     10:48AM  5   of a -- we called it a term of endearment but it was really a

     10:49AM  6   term of derision.  They didn't like those things.

     10:49AM  7   Q.  And a decubitus ulcer is an open pressure sore in the area

     10:49AM  8   of the hip.  Is that correct?

     10:49AM  9   A.  No.  That's not correct.

     10:49AM 10   Q.  Where is the decubitus ulcer?  What's the location?

     10:49AM 11   A.  A decubitus ulcer can be anywhere.  Basically, decubitus

     10:49AM 12   means laying down.  When you can't feel and you lay on

     10:49AM 13   something, you cut off the blood supply, so if you are a

     10:49AM 14   quadriplegic you can have a decubitus ulcer on in your hand or

     10:49AM 15   on your back.  If you are a paraplegic, somewhere down in

     10:49AM 16   here, you can have a decubitus anywhere down here, but you can

     10:49AM 17   also have them up above depending on how you position and how

     10:49AM 18   you sit and if you're wet and macerating.  This was the

     10:49AM 19   problem with this guy is that he was incontinent so he was

     10:49AM 20   always wet and he had problems with his bowels so he was

     10:49AM 21   always dirty and so he was laying on this so the skin

     10:49AM 22   macerated and ultimately fell apart.  He had problems -- even

     10:50AM 23   the one we treated originally stayed closed, he had all kinds

     10:50AM 24   of problems during the whole time that he lived.

     10:50AM 25   Q.  So, a way to think about this title decubivac is that it's
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     10:50AM  1   a vacuum for ulcers created from lying down.  That would be a

     10:50AM  2   layman's term of describing that?

     10:50AM  3   A.  A generic term, yes.

     10:50AM  4   Q.  So, would you agree that others within the hospital beyond

     10:50AM  5   you and Dr. Morykwas saw this patient being treated with this

     10:50AM  6   device?

     10:50AM  7   A.  I would imagine the nurses that gave the day-to-day care

     10:50AM  8   would have seen it, but he's in a big floatation mattress

     10:50AM  9   which is like a -- it's like a raft, so it's floating and he's

     10:50AM 10   got cover over himself.  When you do stuff with the Human Use

     10:51AM 11   Committee, you have to, number one, not publicize it and keep

     10:51AM 12   it quiet because you don't want a lot of curious people coming

     10:51AM 13   in to see what's being done, so you have to really get into

     10:51AM 14   patient confidentiality and it's not the kind of thing that's

     10:51AM 15   talked about.  We don't tell the residents to go tell the next

     10:51AM 16   patient we're doing something experimental, maybe you want it,

     10:51AM 17   too.  This is a very low key thing.

     10:51AM 18   Q.  But other people within the hospital saw this patient

     10:51AM 19   being treated with the decubivac device.  Correct?

     10:51AM 20   A.  Only people who had access to his room which would have

     10:51AM 21   been his nurses and the doctors who were caring for him.  I

     10:51AM 22   don't think the people bringing in lunch saw him naked with

     10:51AM 23   his buttocks sticking up in the air because he was laying on

     10:51AM 24   this device or he's off to the side of this device and usually

     10:51AM 25   those people don't come in and look over the covers.  It would
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     10:52AM  1   be only a nurse who was giving his day-to-day care, the

     10:52AM  2   physicians in charge of him, and I suppose if something went

     10:52AM  3   wrong with some of the machinery, the bed, someone came in,

     10:52AM  4   could have turned him over and seen that.  But in general,

     10:52AM  5   people in the hospital are not allowed to go into somebody's

     10:52AM  6   room just to see what's happening to that guy.

     10:52AM  7   Q.  On Friday you testified about some additional patients who

     10:52AM  8   were treated in the early days with respect to your device.  I

     10:52AM  9   want to ask you some further questions about that.  Would you

     10:52AM 10   agree that prior to the filing of your patent application,

     10:52AM 11   which occurred in 1991, that you had treated roughly a dozen

     10:52AM 12   or so patients?  I'm not looking for an exact number, but it

     10:52AM 13   was more than 10, less than 20?

     10:52AM 14   A.  I can't tell you exactly because I don't even remember

     10:52AM 15   half of these patients that are on here.  I would say we were

     10:52AM 16   somewhere in that ball park.  We may have treated 25.  We may

     10:53AM 17   have treated 30.  We may have treated 8.  But it was in that

     10:53AM 18   ball park where we had some very general ideas of what we were

     10:53AM 19   doing.

     10:53AM 20   Q.  Do you agree at some point between 1990 when you treated

     10:53AM 21   Mr. Johnson and the filing of your patent application you and

     10:53AM 22   Dr. Morykwas decided to seek further funding for the work you

     10:53AM 23   were doing with respect to this particular device.  Is that

     10:53AM 24   correct?

     10:53AM 25   A.  Yes.  There was a hospital -- at our school, the doctors
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     10:53AM  1   are -- the medical school is separate from the hospital and

     10:53AM  2   they try to work together, but there's all kind of laws that

     10:53AM  3   limit how much these two entities can work together and you

     10:53AM  4   guys know more about that than I do, but there's all kind of

     10:53AM  5   laws that limit especially money interactions.  The hospital

     10:53AM  6   decided that they were going to look at some new technology

     10:54AM  7   because the school was complaining that the hospital was in

     10:54AM  8   the black while the school was in the red and that was hurting

     10:54AM  9   our ability to do research, so the answer to this was the

     10:54AM 10   hospital offered, I don't know, five or six prizes of things

     10:54AM 11   that they thought were good for patients and we applied for

     10:54AM 12   that.

     10:54AM 13   Q.  Would you put up Defendant's Exhibit 397, the first page,

     10:54AM 14   please.  And the request that you submitted was called a

     10:54AM 15   Developmental Technology Project Request.  Do you see that

     10:54AM 16   here?

     10:54AM 17   A.  Yes.

     10:54AM 18   Q.  And this was a request made in your name and

     10:54AM 19   Dr. Morykwas's name.  Correct?

     10:54AM 20   A.  Yeah.  It was primarily in Dr. Morykwas's.  If you go back

     10:54AM 21   to -- go back to that first sheet.

     10:55AM 22   Q.  You want to see the bottom of the page?

     10:55AM 23   A.  No, that first sheet you just showed.

     10:55AM 24   Q.  Yes.

     10:55AM 25   A.  The applicant was Michael Morykwas.  I was the chairman of
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     10:55AM  1   the department so I signed there as the chairman of the

     10:55AM  2   department and then there was a division head that was

     10:55AM  3   Dr. Dean who has ultimately gone on to do other things.  The

     10:55AM  4   real applicant for this was Dr. Morykwas.  I signed as the

     10:55AM  5   chair.  I'm not sure if I was on this grant or not,

     10:55AM  6   specifically.

     10:55AM  7   Q.  And if you look at the project description on the first

     10:55AM  8   page, and let's go to that, the project description is with

     10:55AM  9   respect to the use of reduced pressure to enhance the healing

     10:55AM 10   of open wounds, etcetera.  Correct?

     10:55AM 11   A.  Yes.

     10:55AM 12   Q.  And if we go to the last page of the document, in order to

     10:55AM 13   try to ascertain the approximate date of the document, we see

     10:55AM 14   in the first paragraph that the patent process has been

     10:56AM 15   initiated by the Department of Plastic Surgery and the

     10:56AM 16   institution -- and you've already contacted the patent

     10:56AM 17   attorneys at this point.  Correct?

     10:56AM 18   A.  I'm not sure that we were in the process.  This is after

     10:56AM 19   Dr. Waggeman, who was the technology transfer man at that

     10:56AM 20   time, he did this as a part-time job.  He had come to talk to

     10:56AM 21   us and he said he was going to have the attorneys talk to us

     10:56AM 22   and I don't know if we're in the process of talking to

     10:56AM 23   attorneys or we had talked to attorneys.  I -- I don't

     10:56AM 24   remember where all this specifically fits in, what's first.

     10:56AM 25   Q.  And if we turn to page 3244, we see in paragraph number --
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     10:56AM  1   numbered 2 at the top of the page that this particular project

     10:57AM  2   request followed an earlier approval that you have in 1989 in

     10:57AM  3   connection with this device.  Correct?

     10:57AM  4   A.  I can't remember which IRB that was.  I think that was the

     10:57AM  5   one -- that was an initial pig experiment where I was talking

     10:57AM  6   about when Mike and I first came to the university and were

     10:57AM  7   looking for some other ways of doing wound healing and I had

     10:57AM  8   been involved in tissue expansion, putting these balloons in

     10:57AM  9   people and trying to -- to blow things up, and at the initial

     10:57AM 10   time that Mike and I discussed this, my idea was kind of to

     10:57AM 11   blow-up the bottom of the wound.  It wasn't like Mr. Johnson

     10:57AM 12   where -- it was the concept of bringing the whole thing in.

     10:57AM 13   It was trying to sort of blow-up the bottom of the wound so

     10:58AM 14   that you fill in the wound and this experiment, as I recall

     10:58AM 15   this experiment, was on little wounds made on the midline of

     10:58AM 16   the back of a pig and that location was chosen because in that

     10:58AM 17   location wounds don't contract, they just sort of fill up from

     10:58AM 18   the bottom.

     10:58AM 19   Q.  Dr. Argenta --

     10:58AM 20   A.  This was a very preliminary --

     10:58AM 21   Q.  Dr. Argenta, my question had absolutely nothing to do with

     10:58AM 22   what the IRB approval was.  All I'm attempting to do is to

     10:58AM 23   ascertain the approximate time frame of this document and it

     10:58AM 24   would appear from the two sections that we just looked at that

     10:58AM 25   the time frame is between 1989 and the filing of your patent
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     10:58AM  1   applications in 1991.  It could have been 89, it could have

     10:58AM  2   been 90 or early 91.  That's all I'm asking you to agree with.

     10:59AM  3   Do you agree with that?

     10:59AM  4   A.  It may have been after we filed or it may have been after

     10:59AM  5   the patent was being written because it talks in here about

     10:59AM  6   having talked to lawyers, so I can't remember specifically

     10:59AM  7   when this document went in.  I would say that this probably

     10:59AM  8   was somewhere between 1989 and 1993, someplace in there.

     10:59AM  9   Q.  Long before your patents issued in 1997.  Correct?

     10:59AM 10   A.  Definitely.

     10:59AM 11   Q.  Okay.  Now, let's turn to the bottom of that page, the

     10:59AM 12   specific experience that's given in paragraph number 5.  And

     10:59AM 13   in this paragraph is described the fact that 13 patients had

     10:59AM 14   had this technique used on them as of the date of this

     10:59AM 15   document.  Correct?  Do you see that?  This technique has been

     10:59AM 16   used on 13 patients to date.  Do you see that?

     10:59AM 17   A.  Yeah.

     10:59AM 18   Q.  And then the next sentence says it has resulted in total

     10:59AM 19   or significant healing for 8 patients.  Do you see that?

     11:00AM 20   A.  Yes.

     11:00AM 21   Q.  Did I read that correctly?

     11:00AM 22   A.  I believe so.

     11:00AM 23   Q.  And if we go down to patient number 8 at the bottom of the

     11:00AM 24   page and to the top of the next page, it reads:  Draining

     11:00AM 25   fistula along flat tract rotated for breast reconstruction.
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     11:00AM  1   Did I read that correctly?

     11:00AM  2   A.  Yeah.  But that's not the type of fistula that you're

     11:00AM  3   talking about with the Chariker-Jeter device.

     11:00AM  4   Q.  That wasn't my question.  Did I read that correctly?

     11:00AM  5   A.  You read it correctly, but I think it needs to be clear

     11:00AM  6   for the jury that this is a tract of tissue.  It's not

     11:00AM  7   something where stool is coming out.  The breast is up here.

     11:00AM  8   What we had was -- as I remember, was a tract here and a tract

     11:00AM  9   of the abdomen, but it wasn't a fecal fistula like we're

     11:00AM 10   talking about.

     11:00AM 11   Q.  And a fistula, as you defined it on Friday, is an opening

     11:01AM 12   between two organs which may be an internal organ as one organ

     11:01AM 13   and the skin is the second organ.  Correct?

     11:01AM 14   A.  Yes.  And in that context here this is really technically

     11:01AM 15   not a fistula that we described in number 8.  Mike wrote this

     11:01AM 16   when he wrote it and medically I would say that this is not a

     11:01AM 17   fistula.  It's a tract that's -- it may have been open on both

     11:01AM 18   sides and tunneled underneath, but it's not a true fistula

     11:01AM 19   because it's not an opening between any internal organ that

     11:01AM 20   you would do in breast reconstruction.  It would be very

     11:01AM 21   difficult, unless you got into the lung to talk about fistula.

     11:01AM 22   And if you got into a lung, you wouldn't be doing this anyway.

     11:01AM 23   Q.  A question we'll reserve for another day.  I would like to

     11:01AM 24   move on, Dr. Argenta, and I would like to refer you to some of

     11:02AM 25   the prosecution history of your patents and let's turn to
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     11:02AM  1   slide 28, Kelly.

     11:02AM  2   A.  Can we go back to the other one?  Is that allowed?

     11:02AM  3            THE COURT:  Well, no --

     11:02AM  4            THE WITNESS:  Okay.

     11:02AM  5            THE COURT:  We'll have to let Mr. Partridge direct us

     11:02AM  6   here.

     11:02AM  7            THE WITNESS:  Okay.  That's fine.

     11:02AM  8   BY MR. PARTRIDGE:

     11:02AM  9   Q.  Slide 28.  And this, I believe Mr. McClanahan may have

     11:02AM 10   shown you this on Friday.  I'm not exactly sure.  But during

     11:02AM 11   the prosecution of your patent applications, many of your

     11:02AM 12   claims were rejected as anticipated by the Chariker-Jeter

     11:02AM 13   reference.  Correct?

     11:02AM 14   A.  Yes.

     11:02AM 15   Q.  That's all I'm asking.

     11:02AM 16   A.  Yes.

     11:02AM 17   Q.  Okay.  You agree with that.

             18   A.  Yeah.

     11:02AM 19   Q.  And then in response to that rejection, among the many

     11:02AM 20   things you said -- Let's look at slide 29 -- you said that the

     11:02AM 21   Chariker et.al. reference relates to a device for draining

     11:02AM 22   fluid from a wound, not for wound healing, and that's

     11:03AM 23   something you believe.  Is that correct?

     11:03AM 24   A.  Yes.

     11:03AM 25   Q.  And, in fact, you believe that the Chariker article is an
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     11:03AM  1   article that relates just to fistulas.  Is that correct?

     11:03AM  2   A.  The Chariker article in its title specifically says that

     11:03AM  3   this is the treatment for draining fistulas.  It specifically

     11:03AM  4   states that and the first several paragraphs in that paper are

     11:03AM  5   related specifically to fistulas.  There is no talk in that

     11:03AM  6   paper about this device being directed to wound healing.

     11:03AM  7   Q.  We'll -- we'll deal with that subject perhaps another day,

     11:03AM  8   Dr. Argenta.

     11:03AM  9   A.  All right.

     11:03AM 10   Q.  I understand you may be back here later in this case --

     11:03AM 11   A.  That's fine.

     11:03AM 12   Q.  -- and we'll explore that with you at that time.

     11:03AM 13   A.  Okay.

     11:03AM 14   Q.  Let's turn to slide 30, please.  And this is how you

     11:03AM 15   viewed the Chariker-Jeter device functioning.  This was a

     11:04AM 16   picture that was presented during opening statement as well as

     11:04AM 17   one that you addressed on Friday during your testimony and

     11:04AM 18   that is that you view it as a device that drains fluid from a

     11:04AM 19   wound and not for wound healing.  Correct?

     11:04AM 20   A.  It is a device that drains the fluid from a wound so that

     11:04AM 21   that fluid doesn't spill onto the body and macerate the tissue

     11:04AM 22   and make the wound bigger.  It basically addresses controlling

     11:04AM 23   that fluid so that the body -- All bodies, unless you're

     11:04AM 24   almost dead, will have some degree of healing on their own.

     11:04AM 25   This device is basically a drainage device that somehow was
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     11:04AM  1   meant to allow the patient to get close to or maybe to

     11:04AM  2   baseline wound healing which would occur in any human being.

     11:04AM  3   Q.  And let's turn to slide 31, please.  This is Defendant's

     11:05AM  4   Exhibit 299 which is -- Let's go to -- Can you pull up 299?

     11:05AM  5   Go to the first page, please.  This is the VAC Therapy

     11:05AM  6   Clinical Guidelines published by KCI.  Do you see that?

     11:05AM  7   A.  Yes.

     11:05AM  8   Q.  It's Defendant's Exhibit 299.  And let's go to slide 31,

     11:05AM  9   which is page 27 of that document.  And on page 27 it says

     11:05AM 10   that VAC therapy may assist in promoting the healing of

     11:05AM 11   enteric fistulas.  Do you see that?

     11:05AM 12   A.  Yes.

     11:05AM 13   Q.  And let's go to slide 32, please.  And further in that

     11:05AM 14   document the VAC is described as treating chronic enteric

     11:05AM 15   fistulas and it's described in connection with placing a

     11:06AM 16   drainage device in the wound, stabilizing the device, and

     11:06AM 17   connecting the drainage device to a collection unit such as a

     11:06AM 18   Foley bag or suction system.  Do you see that?

     11:06AM 19   A.  Yes.

     11:06AM 20   Q.  Now, when you collect royalties for your invention from

     11:06AM 21   KCI, do you tell KCI not to pay you any royalties for the use

     11:06AM 22   of your invention in treating fistulas?

     11:06AM 23   A.  No, but in -- you have to understand the context of

     11:06AM 24   fistula of the type we're talking about here occurs in maybe 1

     11:06AM 25   in 25,000 to 1 in 50,000 wounds.  Of the wounds that are
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     11:06AM  1   treated with the VAC, I would estimate that about 1 in 25 to 1

     11:06AM  2   in 50,000 are a fistula.  When we first invented the VAC, one

     11:07AM  3   of the things that I wrote in contraindications, the use of

     11:07AM  4   the VAC was an enteric fistula because I didn't know what that

     11:07AM  5   would do.  I was afraid it would keep it open.  Subsequently,

     11:07AM  6   there have been multiple papers, including one written by my

     11:07AM  7   son who's a cancer surgeon up in Minnesota, I think he wrote

     11:07AM  8   that when he was in New York, about treating fistulas and

     11:07AM  9   wounds because when it's done with our device the way it's

     11:07AM 10   taught by the KCI people, you close it until the fistula

     11:07AM 11   closes and then you keep using the device to bring the wound

     11:07AM 12   together.  In the Chariker-Jeter device, it's very

     11:07AM 13   specifically demonstrated in all of their writings that they

     11:07AM 14   take their device off, because it's a collection device, they

     11:07AM 15   take their device off once the fistula closes.  With our

     11:08AM 16   device, some people will use the device to help close the

     11:08AM 17   fistula to suck off fluid and then to continue to heal the

     11:08AM 18   wound until you can either close it completely or turn it

     11:08AM 19   flat.  So, it's a massive difference in what is being done

     11:08AM 20   here as opposed to what is being done in the Chariker-Jeter

     11:08AM 21   article.

     11:08AM 22   Q.  So, the answer to my question is that you continue to

     11:08AM 23   collect royalties for the use of the VAC in treating fistulas?

     11:08AM 24   Correct?  Simple answer.  "Yes" or "no"?

     11:08AM 25   A.  As far as I know, I don't know how many royalties I get
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     11:08AM  1   from patients that have fistulas.  I don't separate those out

     11:08AM  2   because I don't know who's paying for these.

     11:09AM  3   Q.  Let's go back to Defendant's Exhibit 131, which is your

     11:09AM  4   invention disclosure.  And let's turn to page 3625 of that

     11:09AM  5   document.  Now, you talked about this some on Friday and I

     11:09AM  6   have a few questions for you about the invention disclosure.

     11:09AM  7   At the top of the page in paragraph number 5, you were asked

     11:09AM  8   in filling out this invention disclosure form for Wake Forest

     11:09AM  9   when you first conceived the invention and your answer was

     11:09AM 10   early 1987.  Do you see that?

     11:09AM 11   A.  Yeah.  And this has been --

     11:09AM 12   Q.  My question is do you see that, Dr. Argenta?

     11:09AM 13   A.  Yes.  But I need to explain that.

     11:09AM 14   Q.  I need to ask a follow up question.

     11:09AM 15   A.  Okay.  Go ahead.

     11:09AM 16   Q.  Thank you.  So, my question is on Friday -- you said it

     11:10AM 17   another way.  Now, on Friday I believe you testified that you

     11:10AM 18   thought this was a typographical error and there was a

     11:10AM 19   different date, so I want to pursue that with you.  Are you

     11:10AM 20   with me so far?

     11:10AM 21   A.  Yes.

     11:10AM 22   Q.  Do you follow me so far?  I want no make sure you're

     11:10AM 23   hearing me here.

     11:10AM 24   A.  I can hear you.

     11:10AM 25   Q.  Okay.  There is no doubt that you signed this document,
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     11:10AM  1   that this is your document, that you signed it as one of the

     11:10AM  2   inventors in 1990.  If you would like to see that, we will

     11:10AM  3   turn to page 3627.

     11:10AM  4   A.  I did sign it but I didn't type it.

     11:10AM  5   Q.  Right.

     11:10AM  6   A.  I don't think.

     11:10AM  7   Q.  And on Friday, you also gave some testimony about a book.

     11:10AM  8   I think it was The Gulag Archipelago.  Do you have that book,

     11:10AM  9   Mr. Macon?

     11:10AM 10            MR. MACON:  If I can't find it, somebody else can.

     11:10AM 11   That's why I've got good people here.

     11:11AM 12       (Handed to Mr. Partridge.)

     11:11AM 13   BY MR. PARTRIDGE:

     11:11AM 14   Q.  I think this is the book you talked about on Friday.

     11:11AM 15   Correct?

     11:11AM 16   A.  I believe so.

     11:11AM 17   Q.  And I think you indicated that you had made a sketch in

     11:11AM 18   the book in the middle of the night when you had a dream.

     11:11AM 19   Correct?

     11:11AM 20   A.  I believe so.

     11:11AM 21   Q.  And --

     11:11AM 22            MR. PARTRIDGE:  May I approach, Your Honor?

     11:11AM 23            THE COURT:  You may.

     11:11AM 24   BY MR. PARTRIDGE:

     11:11AM 25   Q.  And when you look at the sketch on the last page of the
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     11:11AM  1   book, there is no date on that sketch.  Correct?

     11:11AM  2   A.  No.

     11:11AM  3   Q.  You're agreeing with me.  Correct?

     11:11AM  4   A.  Yes.

     11:11AM  5   Q.  And on Friday you testified about your dream having

     11:11AM  6   occurred about the time period that you were treating

     11:11AM  7   Mr. Johnson for his condition and I want to ask you a few

     11:12AM  8   questions about that, if I may.

     11:12AM  9   A.  I believe so.

     11:12AM 10   Q.  Let's turn to -- Let's actually we have some -- some

     11:12AM 11   slides on this that may be helpful.  Let's look at slide 54

     11:12AM 12   first.  This may not be the right one.  Okay.  So, this is a

     11:12AM 13   timeline of events and it starts with your early 1987 date

     11:12AM 14   which is in Defendant's Exhibit 131 which you described as a

     11:12AM 15   typographical error.  Correct?

     11:12AM 16   A.  Yes.  That was a typographical error that has been

     11:12AM 17   discussed in the deposition.  Mike Morykwas typed that and I

     11:12AM 18   believe he said it was a typographical error, but I signed it

     11:12AM 19   and I didn't catch that.  The reality of it is is that we

     11:13AM 20   weren't even at Wake Forest in 1987 and I was at Michigan and

     11:13AM 21   I was not doing a lot of flap work or research.  I was doing

     11:13AM 22   cranial facial surgery at that time.

     11:13AM 23   Q.  I'm not here to quibble over whether it was a

     11:13AM 24   typographical error not, unless you fear we're going to spend

     11:13AM 25   a lot of time on that?
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     11:13AM  1   A.  Since you've given me a question, I want to make sure that

     11:13AM  2   that gets in, is that I think it has been discussed multiple

     11:13AM  3   times and I think it's been pretty well accepted by everyone

     11:13AM  4   that 1987 should have been, I don't know, 1989 or something,

     11:13AM  5   but --

     11:13AM  6   Q.  I'm not here to quibble about that, Dr. Argenta.  Can we

     11:13AM  7   move on to something else?  Is that okay?

     11:13AM  8   A.  Yes.

     11:13AM  9   Q.  Okay.  Thank you.  And the next thing I want to ask you

     11:13AM 10   about is when you came to Wake Forest.  I believe you

     11:13AM 11   testified you came to Wake Forest sometime in 1988.  Correct?

     11:13AM 12   A.  August of '88.

     11:13AM 13   Q.  Okay.  And that at some time, and we may have this wrong

     11:13AM 14   on this timeline, but some time about that time Dr. Morykwas

     11:14AM 15   also came to Wake Forest.  We have it down as July of 1988.

     11:14AM 16   Was it later than that?

     11:14AM 17   A.  No.  He came after I came, so it wasn't in July.

     11:14AM 18   Q.  So, it was sometime in the Fall or so of 1988.  We can ask

     11:14AM 19   Mr. -- Dr. Morykwas that later, but sometime in 1988.

     11:14AM 20   Correct?

     11:14AM 21   A.  Yeah.

     11:14AM 22   Q.  And then we have the eureka moment, Gulag moment, if you

     11:14AM 23   will, the dream which occurred shortly before you treated

     11:14AM 24   Mr. Johnson with the decubivac.  Correct?

     11:14AM 25   A.  Yeah.  I wouldn't call it an eureka moment.  That's sort
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     11:14AM  1   of when some things kind of came together.

     11:14AM  2   Q.  And we've already established that Mr. Johnson's hospital

     11:14AM  3   stay was from November of '89 through May of 1990.  We just

     11:14AM  4   spent some time going over Defendant's Exhibit 181 and you

     11:14AM  5   agree that was the period of time that Mr. Johnson was in the

     11:14AM  6   hospital.  Correct?

     11:14AM  7   A.  I think so.

     11:14AM  8   Q.  And then your invention disclosure, which we've already

     11:15AM  9   discussed, which is Defendant's Exhibit 131, was signed by you

     11:15AM 10   on September 17th, 1990.  So far so good?  If you want to look

     11:15AM 11   at any of these documents again along the way --

     11:15AM 12   A.  I think so.  My -- I'll take that.

     11:15AM 13   Q.  Okay.  And your patent application was filed on November

     11:15AM 14   17th, 1991.  Correct?

     11:15AM 15   A.  Yeah.

     11:15AM 16   Q.  And there's something here called the -- actually, the

     11:15AM 17   patent application I think was filed on November 14th.  I

     11:15AM 18   think it's an error in the slide.  And there's something on

     11:15AM 19   here called the critical date for the patent, November 14th,

     11:15AM 20   1990.  Do you see that date?

     11:15AM 21   A.  Yes.

     11:15AM 22   Q.  Do you have an understanding of what critical date means?

     11:15AM 23   If you don't, we'll skip it.  That's fine.

     11:15AM 24   A.  I can't.  It's a legal term.

     11:15AM 25   Q.  Okay.  Enough.
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     11:15AM  1            MR. MACON:  Excuse me -- Excuse me.  He wishes to

     11:15AM  2   explain it, Your Honor, I think he was cut off.

     11:15AM  3            THE COURT:  Did you want to say something else,

     11:15AM  4   Doctor?

     11:15AM  5            THE WITNESS:  No.  Obviously, critical date is a

     11:15AM  6   legal term and I don't know specifically in legal terms what

     11:16AM  7   it means.

     11:16AM  8            THE COURT:  Okay.  You may ask your next question,

     11:16AM  9   Mr. Partridge.

     11:16AM 10            MR. PARTRIDGE:  Okay.  Thank you, Your Honor.

     11:16AM 11            THE COURT:  And, Mr. Partridge, we're going to take

     11:16AM 12   another short recess.  I don't know if this is a good time or

     11:16AM 13   if you can find a good time in the next five minutes.

     11:16AM 14            MR. PARTRIDGE:  Could you give me five minutes

     11:16AM 15   more --

     11:16AM 16            THE COURT:  Sure.

     11:16AM 17            MR. PARTRIDGE:  -- to finish this and then we'll move

     11:16AM 18   on?

     11:16AM 19            THE COURT:  No problem.

     11:16AM 20   BY MR. PARTRIDGE:

     11:16AM 21   Q.  And I would like to bring up Defendant's Exhibit 398,

     11:16AM 22   please.  And I think it's probably is better to go to the

     11:16AM 23   second page of the document to start.  Now, this particular

     11:16AM 24   exhibit pertains to a request to conduct an animal care and

     11:16AM 25   use research -- animal use research.  Correct?
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     11:17AM  1   A.  Yes.

     11:17AM  2   Q.  And the responsible faculty advisor for this was

     11:17AM  3   Dr. Morykwas.  Correct?  You can see that in the paragraph

     11:17AM  4   number B --

     11:17AM  5   A.  Yes.  Responsible faculty advisor, yes.

     11:17AM  6   Q.  And you were listed as a co-investigator for this animal

     11:17AM  7   research.  Is that correct?

     11:17AM  8   A.  Yes.

     11:17AM  9   Q.  And this was a -- And if you turn to the page 3615, where

     11:17AM 10   you will see in 3615 and you will see at the bottom of the

     11:17AM 11   page, the application is signed by Dr. Morykwas and by a

     11:18AM 12   Dr. Steven Herring.  Correct?

     11:18AM 13   A.  Correct.

     11:18AM 14   Q.  And the date this was signed was December 29th, 1988.

     11:18AM 15   Correct?

     11:18AM 16   A.  Yes.

     11:18AM 17   Q.  And if we turn back to page 3 of the document, which is

     11:18AM 18   part of the application for this animal study as of this time,

     11:18AM 19   we'll see in the first full paragraph at the top of the page a

     11:18AM 20   description of the study and the first sentence says that the

     11:18AM 21   study attempts to increase the rate of wound healing by the

     11:18AM 22   continuous application of low suction to the wound and tissue

     11:18AM 23   immediately adjacent to the wound.  Do you see that?  Did I

     11:18AM 24   read it correctly?

     11:18AM 25   A.  Yes.
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     11:18AM  1   Q.  And if we go further down near the end of that paragraph,

     11:18AM  2   the next to the last sentence begins "a vacuum supply" and it

     11:18AM  3   describes the technique and it says a vacuum supply over the

     11:18AM  4   wound and surrounding tissue effects the tissue much more

     11:18AM  5   uniformly and should allow for the incorporation and

     11:18AM  6   mobilization of the surrounding tissue closing the defect more

     11:19AM  7   quickly.  Did I read that correctly?

     11:19AM  8   A.  Yes.

     11:19AM  9   Q.  And the last sentence says this technique may then be

     11:19AM 10   applied to humans for treatment of wounds such as decubitus

     11:19AM 11   ulcers, which I may not have pronounced correctly, but that's

     11:19AM 12   what it says?

     11:19AM 13   A.  Correct.

     11:19AM 14   Q.  And on the next page of the document, the animal study is

     11:19AM 15   described and if we look at the first and second paragraph.

     11:19AM 16   And it talks in the middle of that first paragraph about

     11:19AM 17   creating defects in pigs.  Correct?

     11:19AM 18   A.  Yes.

     11:19AM 19   Q.  And in the next paragraph it talks about how to deal with

     11:19AM 20   those defects.  Correct?  Including putting a suction --

     11:19AM 21   custom built suction cup around it with lubricating gel,

     11:20AM 22   etcetera.  Do you see that?

     11:20AM 23   A.  Yes.

     11:20AM 24   Q.  This is the request for pig research using -- research

     11:20AM 25   using pigs to generate pig data with respect to vacuum
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     11:20AM  1   assisted wound healing.  Correct?

     11:20AM  2   A.  No.

     11:20AM  3   Q.  This -- this particular study is connected about -- Let me

     11:20AM  4   state this another way.  Let me go back.  I accept, obviously,

     11:20AM  5   your answer to that question.  This previous page describes on

     11:20AM  6   -- if you would bring up 3614, please.  Describes the concept

     11:20AM  7   of putting vacuum over a wound surrounding the tissue and

     11:21AM  8   using that vacuum to treat the wounds and the wounds that

     11:21AM  9   might be treated would be wounds like decubitus ulcers.

     11:21AM 10   Correct?

     11:21AM 11   A.  No.  The original concept of this was as I talked about

     11:21AM 12   when we first came to Wake Forest, I had been very much

     11:21AM 13   involved in the concept of tissue expansion, of putting

     11:21AM 14   mechanical force on tissue and pulling and pushing and the

     11:21AM 15   concept -- one of the things that we were looking at, there

     11:21AM 16   was -- I had described earlier a type of tissue expander that

     11:21AM 17   instead of going this way it went like this and the concept

     11:21AM 18   was to pull the wound together, so my concept in this was

     11:21AM 19   something to pull the tissue on the bottom of the wound up to

     11:21AM 20   fill this and I thought that if granulation tissue is soft and

     11:21AM 21   mushy stuff, that we might be able to pull it up.  So, this

     11:22AM 22   experiment was a very primitive experiment.  The concept of a

     11:22AM 23   big VAC machine that would pull tissue in from all directions

     11:22AM 24   was not here.  This was a very limited experiment to try to

     11:22AM 25   see what would happen at the bottom of this wound when we
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     11:22AM  1   apply a negative pressure.  The concept of treating decubitus

     11:22AM  2   ulcers was something to fill in.  Decubitus ulcers like that

     11:22AM  3   that are on your ischium, tailbone, are deep, deep, holes and

     11:22AM  4   the concept of this was something to bring this up.  When we

     11:22AM  5   got to Mr. Johnson, it was much further than that.  The

     11:22AM  6   concept was not only to bring it up but to bring it together.

     11:22AM  7   So, this was -- even though some of the terminology is the

     11:22AM  8   same and suction and wounds and all that, the concept of this

     11:22AM  9   was to address the tissue at the bottom of the wound and this

     11:23AM 10   was specifically done because in these animals, when you make

     11:23AM 11   a wound along the midline of the back, this is a well-accepted

     11:23AM 12   model, and that model doesn't allow you to bring tissue

     11:23AM 13   together, it allows you only to bring tissue up.  If we were

     11:23AM 14   talking about the decubivac or the VAC, we probably would have

     11:23AM 15   chose a wound at a different place wanting to bring it

     11:23AM 16   together, but this was specifically directed and we had not

     11:23AM 17   done a lot of pig surgery, I don't think Mike had done a lot

     11:23AM 18   of pig surgery, but this was in the literature as something

     11:23AM 19   that would let you look at what was at the bottom of the wound

     11:23AM 20   and that's all this study was addressing.

     11:23AM 21   Q.  And this idea -- and let's go to the timeline, if we can.

     11:23AM 22   I think it's number 55.  So, the idea expressed in Defendant's

     11:24AM 23   Exhibit 398, using a vacuum to bring up tissue from the bottom

     11:24AM 24   of a wound pre dated your treatment of Mr. Johnson by almost a

     11:24AM 25   year, and that's my only question.  This, for whatever it was,
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     11:24AM  1   and the jury can deal with the facts here, pre dated your

     11:24AM  2   treatment of Dr. Johnson by about a year.  Correct?

     11:24AM  3   A.  Not Dr. Johnson.  He wasn't a doctor.

     11:24AM  4   Q.  I'm sorry.  Mr. Johnson.  Thank you.

     11:24AM  5   A.  This was an idea, a very primitive idea, to apply -- to

     11:24AM  6   see what negative pressure would do to the bottom of the pig's

     11:24AM  7   wound.  Yes.

     11:24AM  8            MR. PARTRIDGE:  I'm finished, Your Honor, for the

     11:24AM  9   moment.  We can take our break.

     11:24AM 10            THE COURT:  Yes.  Thank you so much.  Ladies and

     11:24AM 11   gentlemen, let's take a break.  Let's come back about twenty

     11:24AM 12   until 12:00 and we'll go maybe until 12:10 or 12:15 and you'll

     11:24AM 13   get your whole break for lunch.

     11:24AM 14            Thank you so much for your wonderful attention.

     11:24AM 15   Mr. Ramirez, please lead the jury out.

     11:24AM 16       (Jury out.)

     11:25AM 17            THE COURT:  And thank you, Dr. Argenta.  You may step

     11:25AM 18   down.  And we'll be in recess for fifteen minutes until about

     11:25AM 19   twenty until.  Thank you.

     11:25AM 20       (Recess.)

     11:42AM 21            THE COURT:  Thank you so much, ladies and gentlemen.

     11:42AM 22   Please be seated.  And, Mr. Partridge, you may continue.

     11:42AM 23            MR. PARTRIDGE:  Thank you, Your Honor.

     11:42AM 24   BY MR. PARTRIDGE:

     11:42AM 25   Q.  I think we've repaired the timeline.  Put the timeline
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     11:42AM  1   slide 55 back up there, and we have fixed the date that the

     11:42AM  2   patent was filed, November 14, 1991.  So, we now have in front

     11:42AM  3   of you, Dr. Argenta, the complete timeline that we were

     11:43AM  4   discussing prior to our break, that is the date of the typo

     11:43AM  5   disclosure, approximate date that you and Dr. Morykwas came to

     11:43AM  6   Wake Forest, recognizing that we think Morykwas --

     11:43AM  7   Dr. Morykwas was later.  The date of the application to Wake

     11:43AM  8   Forest to do the pig studies was December of 1988.  The dates

     11:43AM  9   for your treatment of Mr. Johnson, November '89 to May 1990.

     11:43AM 10   The invention disclosure in September of 1990.  Your Gulag

     11:43AM 11   dream that you mentioned on Friday and the critical date and

     11:43AM 12   the patent file date.  Did I cover those dates roughly

     11:43AM 13   correctly as you see it?

     11:43AM 14   A.  That's what's on your sheet.

     11:43AM 15   Q.  Okay.  Now, I have this line, this red line, critical

     11:43AM 16   date, on the slide as well.  You know that if your invention

     11:43AM 17   was used, publicly used, or on sale more than a year before

     11:44AM 18   your filing date that that's a problem for your patent.  Is

     11:44AM 19   that right?  You know that?

     11:44AM 20   A.  I believe that's -- there's some legal thing about that,

     11:44AM 21   yeah.

     11:44AM 22   Q.  I'm going to put up an additional exhibit for you.  It's

     11:44AM 23   Defendant's Exhibit 193.  Now, Dr. Argenta, I'm going to flip

     11:44AM 24   through each of these one at a time so the jury and you can

     11:44AM 25   take a look at them.  I think there are four drawings here.
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     11:44AM  1   And this is the first one.  Let's go to the second one.  And

     11:44AM  2   go to the third one.  And then to the fourth one.  Now, these

     11:44AM  3   were drawings that were made during the course of deposition

     11:44AM  4   you gave in this case.  Correct?

     11:45AM  5   A.  That's not my writing.  I don't know.

     11:45AM  6   Q.  You recall that Mr. Beard, who's sitting at counsel table

     11:45AM  7   over here, deposed you some time ago in this case?

     11:45AM  8   A.  Yes.  I remember that.

     11:45AM  9   Q.  And during the course of that deposition he asked you

     11:45AM 10   questions about what did the decubivac look like that you used

     11:45AM 11   with the early patients from Mr. Johnson forward.  Do you

     11:45AM 12   recall Mr. Beard asking you questions about that?

     11:45AM 13   A.  No.  It honestly doesn't.  Not after eleven and a half

     11:45AM 14   hours.  I don't remember.

     11:45AM 15   Q.  Let me try it this way.  I'm trying to avoid having you on

     11:45AM 16   the stand any longer than you have to be and it's been long

     11:45AM 17   enough, I'm sure, for you --

     11:45AM 18   A.  I'm getting hungry.

     11:45AM 19   Q.  So, looking at these -- looking at these sketches, and --

     11:45AM 20   and you can answer this "yes" or "no", if you can, and if you

     11:46AM 21   need to provide an explanation, that's -- that's fine.  But

     11:46AM 22   are these sketches that approximate in your view the decubivac

     11:46AM 23   devices that you were using from the 1990 time period with

     11:46AM 24   Mr. Johnson and other patients shortly thereafter?

     11:46AM 25   A.  I don't recall every seeing this --
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     11:46AM  1   Q.  Do you need to see -- Do you need a hard copy,

     11:46AM  2   Dr. Argenta?

     11:46AM  3   A.  Yeah.  I need to see them all.

     11:46AM  4            MR. PARTRIDGE:  May I approach the witness?

     11:46AM  5            THE WITNESS:  I don't remember ever seeing these.

     11:46AM  6   The deposition scene went on forever.  That's all I remember.

     11:46AM  7   BY MR. PARTRIDGE:

     11:46AM  8   Q.  You may not be able to answer the question and I -- and I

     11:46AM  9   don't want to spend a lot of time on it, but are -- do these

     11:46AM 10   drawings approximate the various decubivacs that you developed

     11:46AM 11   in the 1990 time period?

     11:46AM 12   A.  They may be some of the things that we did, but I didn't

     11:47AM 13   draw them and I don't remember ever seeing these, to be

     11:47AM 14   perfectly honest.

     11:47AM 15   Q.  They were -- just to fill you in a little bit, they were

     11:47AM 16   drawn during your deposition as you described them and

     11:47AM 17   Mr. Beard then handed them to you and asked you if these

     11:47AM 18   looked like devices you were using in that time period and --

     11:47AM 19   and so rather than going through all of that, of the four

     11:47AM 20   drawings that are here, do any of those look like the

     11:47AM 21   decubivac which you used on Mr. Johnson?  You may have to look

     11:47AM 22   at the hard copy, Dr. Argenta, because there's four of them in

     11:47AM 23   there.

     11:47AM 24   A.  The closest thing Mr. Johnson had was -- The original one

     11:47AM 25   he had was this one that was sort of shaped like a cup.
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     11:47AM  1   Q.  The first page?

     11:47AM  2   A.  Yeah.  And then it dug into him and we made some things

     11:47AM  3   with rings, but I don't specifically remember if it was a mask

     11:47AM  4   or a ring or if it had Prolene or Prolene mesh.  I think this

     11:48AM  5   was just something that your attorney was drawing and asked me

     11:48AM  6   if this was close to what we used.  I honestly can't remember

     11:48AM  7   what I said.  You probably got me in a hypoglycemic.  I was

     11:48AM  8   probably starving.

     11:48AM  9   Q.  The closest one as best you recollect is the first one on

     11:48AM 10   the first page and then modifications were made of that as you

     11:48AM 11   continued to use it on Mr. Johnson.  Correct?

     11:48AM 12   A.  As I remember -- Well, the -- the tube comes off the top

     11:48AM 13   of the cup in a different place.  The cup was not quite that

     11:48AM 14   scooped up.  It was -- but that's a general picture of what it

     11:48AM 15   was and then I can't remember specifically which of the next

     11:48AM 16   ones we went to because I remember Mr. Johnson had two or

     11:48AM 17   three or maybe four different devices put on him.  That was

     11:48AM 18   sixteen/eighteen years ago.

     11:48AM 19   Q.  Thank you.  Thank you, Dr. Argenta.  Okay.  I know we've

     11:49AM 20   all heard enough, I think, probably about the invention

     11:49AM 21   disclosure, and I think this will be the last that we'll visit

     11:49AM 22   this -- this thing, at least for me.  So, let's go back to

     11:49AM 23   Defendant's Exhibit 131.  And what I'd like to do in this case

     11:49AM 24   is to look at the drawings that you've attached.  But, first

     11:49AM 25   of all, let's start with a paragraph that makes reference to
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     11:49AM  1   your drawings.  Let's go to page 3621.  And the last

     11:49AM  2   paragraph.  Yeah.  The last paragraph.  Leave it just like

     11:49AM  3   that.  That will work just fine.  This is a form that Wake

     11:49AM  4   Forest University provided to you.  Correct?

     11:49AM  5   A.  I believe so.

     11:49AM  6   Q.  And they asked you to fill it out to describe your

     11:49AM  7   invention.  Correct?

     11:49AM  8   A.  I think so.

     11:49AM  9   Q.  And in paragraph numbered 5, they asked you to provide a

     11:49AM 10   description of the invention and they asked you to describe it

     11:50AM 11   specifically, etcetera, etcetera, and then they asked you to

     11:50AM 12   describe the best ways of carrying out your invention.  Do you

     11:50AM 13   see that?

     11:50AM 14   A.  Yeah.

     11:50AM 15   Q.  And then I believe the next paragraph is your response.

     11:50AM 16   It says, See attached sheet.  Correct?

     11:50AM 17   A.  Oh, all right.  Yes.  I don't know if I wrote that or if

     11:50AM 18   that was --

     11:50AM 19   Q.  Well, someone with a typewriter did it.

             20   A.  Okay.

     11:50AM 21   Q.  And then we go to the attached sheets and if you turn to

     11:50AM 22   page -- just so I -- you can follow along and you know -- you

     11:50AM 23   know what order we're in, let's go to page 3627 which is the

     11:50AM 24   last page of the form and then we go to the next page which is

     11:50AM 25   page 3628 and we see two handwritten drawings and those are
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     11:50AM  1   two of four drawings that you provided in connection with your

     11:50AM  2   invention disclosure.  Correct?

     11:50AM  3   A.  Yes.  Mike drew these.

     11:50AM  4   Q.  Yes.  And on the next page, there are two more drawings.

     11:51AM  5   We're still pulling those up so bear with us a moment.  And

     11:51AM  6   those are the four drawings that you and Dr. Morykwas provided

     11:51AM  7   in response to the request for information about the best ways

     11:51AM  8   of practicing your invention.  Correct?

     11:51AM  9   A.  That's what we kind of theorized the best way of doing it,

     11:51AM 10   yeah, through our experience.

     11:51AM 11   Q.  And if we turn to your patent, the '643 Patent, which is

     11:51AM 12   Joint Exhibit 1 -- and, Kelly, we're going to have to do this

     11:51AM 13   the hard way I think, if you don't mind.  Let's look at figure

     11:51AM 14   3 of the United States patent '643 Patent.  And we see in

     11:52AM 15   figure 3 a device that is similar to what you show in the

     11:52AM 16   first drawing attached to your invention disclosure.  Correct?

     11:52AM 17   A.  Well, it's got some likeness to it.  It doesn't have some

     11:52AM 18   other likenesses to it.

     11:52AM 19   Q.  Figure 3 is a little better drawn than the hand sketch

     11:52AM 20   that Dr. Morykwas prepared, but essentially it's the same

     11:52AM 21   device.  Correct?

     11:52AM 22   A.  It's got the drape that sticks it to the patient.  I don't

     11:52AM 23   think where it says pig standard doesn't have the drape.

     11:52AM 24   Q.  Right.  I understand.

     11:52AM 25   A.  And I don't know what those -- what 84 is there.  And I
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     11:52AM  1   think this was a drawing in the patent of the device not

     11:52AM  2   necessarily -- not of the technique, but a close thing of the

     11:52AM  3   device, but, again, I don't see the adhesive drape in that

     11:52AM  4   one --

     11:52AM  5   Q.  And by adhesive drape, you are talking about -- Do have

     11:53AM  6   you a pointer?  We're talking about this little piece of

     11:53AM  7   material here.  Correct?

     11:53AM  8   A.  That's the piece that sticks, as I recall 98 was, was the

     11:53AM  9   piece that sticks the device to the patient and holds it on.

     11:53AM 10   Q.  You don't see that little piece of material on the hand

     11:53AM 11   sketch that was attached to your invention disclosure.

     11:53AM 12   Correct?

     11:53AM 13   A.  Yeah.  Because I think we were just using tape or

     11:53AM 14   something there.  I can't remember what we were using to keep

     11:53AM 15   it on the pig.

     11:53AM 16   Q.  And, Dr. Argenta, I'm trying to avoid a more detailed

     11:53AM 17   analysis of these drawings, but they are similar in overall

     11:53AM 18   structure.  Would you agree with that?

     11:53AM 19   A.  They are close.

     11:53AM 20   Q.  And when you look at Figure 4, it's similar in overall

     11:53AM 21   structure to the second drawing in your invention disclosure.

     11:54AM 22   Correct?

     11:54AM 23   A.  They are similar, but --

     11:54AM 24   Q.  There are some variations?

     11:54AM 25   A.  Some variations, yes.
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     11:54AM  1   Q.  And let's go to the next two drawings on your disclosure

     11:54AM  2   and to figures 5 and 6 of the '643 Patent.  We see that figure

     11:54AM  3   5 is similar structurally to the third drawing in your

     11:54AM  4   invention disclosure.  Correct?

     11:54AM  5   A.  Somewhat similar.

     11:54AM  6   Q.  And figure 6 is similar to the fourth sketch in your

     11:54AM  7   invention disclosure.  Correct?

     11:54AM  8   A.  Yeah.  That was -- the holes, I think that's something we

     11:54AM  9   were thinking of.  I'm not sure that has been used on a person

     11:54AM 10   or not, but that is what we were thinking of.

     11:54AM 11   Q.  And so to maybe make it a little easier to see these

     11:54AM 12   comparisons, let's go to number 49.  Slide 49.  And you can

     11:54AM 13   see just what we sort of walked through, taking your first

     11:55AM 14   drawing from your invention disclosure and figure 3 from the

     11:55AM 15   '643 Patent and what you described as somewhat similar.  And

     11:55AM 16   then we go to the next one which is the comparison between

     11:55AM 17   Figure 4 and the second drawing in your invention disclosure

     11:55AM 18   and, again, we can see similarities there.  And we go to the

     11:55AM 19   third one, figure 5, as compared to your third drawings.

     11:55AM 20   Similarities there.  And then for the last one, figure 6 as

     11:55AM 21   compared to your fourth drawing.  Similarities there.  Okay so

     11:55AM 22   far?

     11:55AM 23   A.  Yeah.  I think it probably says proposed.  I don't know if

     11:55AM 24   we had done that or not.  It may have been just an idea that

     11:55AM 25   Mike had.
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     11:55AM  1   Q.  Okay.  But similar nonetheless to what you decided to draw

     11:55AM  2   and provide to your patent attorney for the '643 Patent?

     11:55AM  3   A.  We -- we gave the patent attorney everything we had drawn

     11:55AM  4   including some things that never were used.

     11:55AM  5   Q.  And so at the time you filed the '643 Patent, which was

     11:56AM  6   March of 1993, based on your conversations with your patent

     11:56AM  7   attorney, you decided to disclose all four of these drawings

     11:56AM  8   in the patent application and they all ended up in the issued

     11:56AM  9   patent.  Correct?

     11:56AM 10   A.  We gave the patent attorneys a whole bunch of drawings and

     11:56AM 11   somewhere between the patent attorneys and the Patent Office

     11:56AM 12   this is what came out when it was published.

     11:56AM 13   Q.  Right.  And you understood at the time you filed your '643

     11:56AM 14   Patent application that in the process of disclosing these

     11:56AM 15   figures you were disclosing, as you said in your invention

     11:56AM 16   disclosure, the best ways for carrying out your invention.

     11:56AM 17   Correct?

     11:56AM 18   A.  We were -- we didn't know what the best way was when we

     11:56AM 19   really filed the patent.  We thought this was the best way,

     11:56AM 20   but all of this was stuff in evolution.  We were sort of

     11:56AM 21   changing every other day depending -- and at the same time we

     11:57AM 22   had a device, this cup thing.  We were changing the method

     11:57AM 23   claim, like what we were going to do this, was it going to be

     11:57AM 24   continuous suction or intermittent suction.  We didn't have

     11:57AM 25   any idea what level of suction we were going to apply, so that
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     11:57AM  1   changed some of the stuff that we could do with the device.

     11:57AM  2   We found, like in Mr. Johnson, when we had that first device,

     11:57AM  3   that -- I thought we needed a lot more suction, so when we put

     11:57AM  4   a lot more suction, the whole thing went down inside of him,

     11:57AM  5   so it became obvious this was not the best mode in that

     11:57AM  6   particular case and we started changing things.  So,

     11:57AM  7   basically, we had a whole bunch of different ideas and there

     11:57AM  8   were two things going on at the same time.  We were trying to

     11:57AM  9   make a device that worked but we had -- we were figuring out

     11:57AM 10   the method as to how much pressure, how long to apply it,

     11:58AM 11   whether to go cyclically or not, and this changed the device

     11:58AM 12   and the device changed the technique whether or not it fell

     11:58AM 13   apart while we were doing it.  So, there was a lot of

     11:58AM 14   different things going on.  What we said in that disclosure of

     11:58AM 15   best device, that was sort of best what we thought that week.

     11:58AM 16   Q.  And just so we get the timing of all of this right, your

     11:58AM 17   invention disclosure, as we discussed earlier, was in

     11:58AM 18   September of 1990 and you filed your application for the '643

     11:58AM 19   Patent in March of 1993.

     11:58AM 20   A.  That was the second patent.

     11:58AM 21   Q.  Right.  Now, in-between 1990 and 1993, you filed another

     11:58AM 22   patent application.  Correct?

     11:58AM 23   A.  I'm sorry, between --

     11:58AM 24   Q.  Between 1990, the date of your invention disclosure and

     11:58AM 25   the filing of the '643 Patent application in 1993, you filed
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     11:58AM  1   another patent application.  Correct?

     11:58AM  2   A.  Yeah.  That was filed through a different set of

     11:59AM  3   attorneys.  The school had a guy that was an alumni and they

     11:59AM  4   wanted to give him the work so they gave this initial thing to

     11:59AM  5   the first set of attorneys and neither the school nor us nor

     11:59AM  6   as it turned out the attorney had never done a whole lot of

     11:59AM  7   this work so, when this first patent went in, first of all, it

     11:59AM  8   took a long time, and, second of all, it wasn't very well

     11:59AM  9   done, as I'm told, so this original patent went in and then

     11:59AM 10   when we hired this -- the university hired a second set of

     11:59AM 11   attorneys, then they were somehow obliged to complete the

     11:59AM 12   first one, I don't know the technicalities of that, and then

     11:59AM 13   they decided to write a second patent, the '43 Patent.

     11:59AM 14   Q.  And let's look at the -- the middle patent, the -- on --

     11:59AM 15   the one that was filed in-between, and it happens to be the

     12:00PM 16   '081 Patent, the other patent at issue in this case.  That's

     12:00PM 17   Joint Exhibit 2.  Pull up the front page, if you would, Kelly.

     12:00PM 18   And we see that the filing date of this application was

     12:00PM 19   November 14th, 1991.  Kelly, it's on the left-hand side about

     12:00PM 20   the middle of the page.  Left-hand.  Yes.  You got it.  You

     12:00PM 21   almost got it.  Yes, you do have it.  Filed November 14th,

     12:00PM 22   1991, almost in the middle between your invention disclosure

     12:00PM 23   date and the filing of the application for the '643 Patent.

     12:00PM 24   Do you see that?

     12:00PM 25   A.  Yes.
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     12:00PM  1   Q.  And if we look at the drawings in the '081 Patent, let's

     12:00PM  2   turn to figures 1 and 2.  And we have in front of you,

     12:00PM  3   Dr. Argenta, the only drawings that were included in the '081

     12:01PM  4   Patent.  Is that correct?

     12:01PM  5   A.  I don't know.  I believe so.

     12:01PM  6   Q.  If you would like to see a hard copy of the patent if that

     12:01PM  7   makes it easier for you.

     12:01PM  8            MR. PARTRIDGE:  May I approach, Your Honor?

     12:01PM  9            THE COURT:  You may.

     12:01PM 10   BY MR. PARTRIDGE:

     12:01PM 11   Q.  Would you agree with me that the only two drawings shown

     12:01PM 12   in the '081 Patent are figures 1 and 2 as depicted on the

     12:01PM 13   screen before the jury at the moment?

     12:01PM 14   A.  Yeah.  There's two drawings here.  There's a third drawing

     12:01PM 15   in front which I guess is the same as Figure 1.

     12:01PM 16   Q.  Yes.  So, there are two drawings in this patent.  Correct?

     12:01PM 17   A.  Yes.

     12:01PM 18   Q.  Now, Dr. Argenta, am I correct that you believe your

     12:01PM 19   patents cover the use of wall suction as the suction device?

     12:01PM 20   A.  We never used wall suction.  In our patent, we just -- the

     12:02PM 21   attorneys worded it as just a source of negative pressure, but

     12:02PM 22   we never used wall suction.

     12:02PM 23   Q.  Do you have an understanding as to whether or not your

     12:02PM 24   patents cover a device in which the dressings are all there

     12:02PM 25   and someone uses wall suction as the suction device?
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     12:02PM  1   A.  I think that would be more of a legal determination that I

     12:02PM  2   don't know anything about.

     12:02PM  3   Q.  Are you aware that KCI has raised issues with third

     12:02PM  4   parties who use wall suction?  Are you aware of that at all?

     12:02PM  5            MR. MACON:  Excuse me, sir.  Your Honor, I think

     12:02PM  6   we -- I think we have a problem with your -- you're in

     12:02PM  7   violation of --

     12:02PM  8            THE COURT:  Well, you all need a side-bar on this or

     12:02PM  9   no?

     12:02PM 10            MR. PARTRIDGE:  Yes, Your Honor.

     12:02PM 11            THE COURT:  Okay.

     12:02PM 12            MR. PARTRIDGE:  Very briefly.  I think it's easier.

     12:04PM 13       (Side-bar.)

     12:04PM 14            MR. MACON:  There's an order in the motion in limine

     12:04PM 15   that specifically says they can't discuss this unless it is

     12:04PM 16   inconsistent with the position they can use it for

     12:04PM 17   impeachment.  He says he doesn't --

     12:04PM 18            MR. PARTRIDGE:  Yeah, I'm not -- I'm not intending to

     12:04PM 19   go any further with it.  My -- I wasn't going into the letters

     12:04PM 20   themselves and -- and the like other than this very general

     12:04PM 21   question about whether or not research has been made about the

     12:04PM 22   scope of the claims --

     12:04PM 23            MR. MACON:  That's clearly in violation of the order

     12:04PM 24   in limine.  We'll find the order for you, Your Honor.

     12:04PM 25            THE COURT:  Well, you know, my view was -- is that we
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     12:04PM  1   don't need to get into this until unless it's raised in some

     12:04PM  2   way.

     12:04PM  3            MR. MACON:  Right.

     12:04PM  4            MR. PARTRIDGE:  Why don't I just withdraw the

     12:04PM  5   question.

     12:04PM  6            THE COURT:  Yeah.  I think that would be best.

     12:04PM  7            MR. PARTRIDGE:  Is that fine?

     12:04PM  8            MR. MACON:  That's fine.

     12:04PM  9            MR. PARTRIDGE:  I apologize.

     12:04PM 10            THE COURT:  No problem.

     12:04PM 11       (Open court.)

     12:04PM 12            THE COURT:  I'm going to get you to go on another

     12:04PM 13   three or four or five minutes but sometime find a time to

     12:04PM 14   close.

     12:04PM 15            MR. PARTRIDGE:  I will close in three or four

     12:04PM 16   minutes, Your Honor.

     12:04PM 17            THE COURT:  Are we ready, Mr. Roden?

     12:04PM 18            MR. PARTRIDGE:  I withdraw my last question so we can

     12:04PM 19   finish before the lunch break.

     12:04PM 20            THE COURT:  Yes, sir.

     12:04PM 21   BY MR. PARTRIDGE:

     12:04PM 22   Q.  Let's look at Claim 16 of the '643 Patent, please.

     12:05PM 23   Dr. Argenta, this is one of the apparatus claims from the '643

     12:05PM 24   Patent that's been asserted in this case and it relates to an

     12:05PM 25   appliance for administering a reduced pressure -- my copy is a
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     12:05PM  1   little obliterated.  Administering a reduced pressure

     12:05PM  2   treatment to a wound.  Do you see that?

     12:05PM  3   A.  Yes.

     12:05PM  4   Q.  And it basically includes three elements:  An impermeable

     12:05PM  5   cover is the first element.  A seal.  And a reduced pressure

     12:05PM  6   supply means.  Do you see that?

     12:05PM  7   A.  Yes.

     12:05PM  8   Q.  Now, would you agree with me that when the lawyers were

     12:05PM  9   talking the other day in their opening there was this

     12:05PM 10   discussion, and I'm not sure whether we all said it, but

     12:06PM 11   several people did, talked about a patent claim providing the

     12:06PM 12   fence, that it fenced in the property.  Do you -- do you

     12:06PM 13   remember people talking about that?

     12:06PM 14   A.  A fence?

     12:06PM 15   Q.  Yeah.  Being the fence that defines the property right?

     12:06PM 16   Do you remember it?  You were here for openings?

     12:06PM 17   A.  Yes.  But I don't remember a fence.

     12:06PM 18   Q.  Okay.  Don't remember that.  Let me do it this way then:

     12:06PM 19   Would you agree that there is nothing explicitly in this claim

     12:06PM 20   about foam?  There's no -- no explicit reference to foam in

     12:06PM 21   this claim.  Correct?

     12:06PM 22   A.  This claim was written not to include what we call a

     12:06PM 23   screen which the other ones include because one of the things

     12:06PM 24   that came up was at the end of the treatment of a wound when

     12:06PM 25   the granulation tissue had pretty well filled up, that we
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     12:06PM  1   didn't particularly want this screen -- and a foam is a type

     12:07PM  2   of screen.  A screen is a -- a screen is what we call the

     12:07PM  3   generic thing that goes between the wound and the vacuum and

     12:07PM  4   the purpose of the screen is to allow tissue to grow up but in

     12:07PM  5   a controlled way so that it doesn't grow around the edges and

     12:07PM  6   block off certain parts of the wound because we wanted it --

     12:07PM  7   the wound to be real homogeneous, real similar throughout.  My

     12:07PM  8   whole fear in this -- developing this, people would use it

     12:07PM  9   like if you had no screen in the middle here, that -- no

     12:07PM 10   screen touching the floor, was that the wound tissue would

     12:07PM 11   grow up and there would be parts of the wound that would still

     12:07PM 12   be hollow and those would collect puss.  That's one of the big

     12:07PM 13   fears in surgery, closing all wounds, that there are these

     12:08PM 14   pockets that are not filled with tissue will collect puss and

     12:08PM 15   then months later you could be septic or you could die from

     12:08PM 16   it.  So, when this claim was discussed, as I remember it, the

     12:08PM 17   idea was that we were healed all the way up to the brown wood

     12:08PM 18   there, and then if you put a screen in, a piece of foam or a

     12:08PM 19   piece of Prolene mesh or anything else that we used as a

     12:08PM 20   screen, that it would actually interfere with that tissue

     12:08PM 21   growing up to the top.  So, I said we need something where we

     12:08PM 22   don't have that.  So, this claim has everything without the

     12:08PM 23   screen.

     12:08PM 24   Q.  And, Dr. Argenta, I remind you that you and I are standing

     12:08PM 25   between lunch for everybody in this room and so I think you
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     12:08PM  1   answered my question.  This claim has nothing to do with foam.

     12:08PM  2   Correct?

     12:08PM  3   A.  It has nothing to do with a screen and a foam is one of

     12:09PM  4   the types of screens that we used.  I think the better term is

     12:09PM  5   a screen rather than a foam.

     12:09PM  6            THE COURT:  And you get one more question.

     12:09PM  7            MR. PARTRIDGE:  Okay.  Thank you, Your Honor.

     12:09PM  8   BY MR. PARTRIDGE:

     12:09PM  9   Q.  And you would agree that this --

     12:09PM 10            MR. PARTRIDGE:  Why don't we take our break.  I'll

     12:09PM 11   have two or three questions -- I only have two or three

     12:09PM 12   questions on this.  I could complete them or --

     12:09PM 13            THE COURT:  It would probably be well -- sometimes we

     12:09PM 14   don't -- you know, we don't -- we can't time these questions

     12:09PM 15   very well.

     12:09PM 16            MR. PARTRIDGE:  Yes, Your Honor.  That's perfectly

     12:09PM 17   fine.

     12:09PM 18            THE COURT:  Let's take an our break.  Ladies and

     12:09PM 19   gentlemen, go have a good lunch.  I told you can -- we'll come

     12:09PM 20   back at 1:45 instead of 1:30.  1:45.  So, go have a good lunch

     12:09PM 21   and be back here so we can start up at 1:45.

     12:09PM 22            Mr. Ramirez, please, if you would.

     12:09PM 23       (Jury out.)

     12:10PM 24            THE COURT:  Thank you so much.  See everybody at

     12:10PM 25   1:45.  Thank you, Dr. Argenta.  Have a good lunch.
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     12:10PM  1            THE WITNESS:  Good decision.

     12:10PM  2       (Recess.)
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      1:31PM 1       (Jury enters courtroom)

      1:52PM 2            THE COURT:  Thank you so much, ladies and gentlemen.

      1:52PM 3  Please be seated.  I hope you had a nice lunch.  And you're

      1:52PM 4  probably beginning to get acquainted with some of the places

      1:52PM 5  around here.  We're going to work on that cafeteria across the

      1:52PM 6  street, make sure that they treat you right.  I've got Mr.

      1:52PM 7  Alonzo on this right now.  When he takes over, I mean to tell

      1:52PM 8  you, things just fall into shape.

      1:52PM 9       Okay.  Mr. Partridge, if you would, sir.

      1:52PM10            MR. PARTRIDGE:  Yes, Your Honor.  On further

      1:52PM11  reflection over the lunch hour, I've decided that it's

      1:52PM12  unnecessary for us to ask the three additional questions that

      1:52PM13  we had in mind.  So we'll pass the witness.

      1:52PM14            THE COURT:  Excellent, excellent.

      1:53PM15            MR. MACON:  Thank you, Your Honor.

      1:53PM16            THE COURT:  Yes, sir.  Mr. Macon.

      1:53PM17            MR. MACON:  Okay.  Just a minute.  She wants to take

      1:53PM18  over before I do anything.

      1:53PM19            MS. GULDE:  We just need to give control back to

      1:53PM20  Trevor.

      1:53PM21            THE COURT:  Yes.  Do you know how to do that, Ms.

      1:53PM22  Gulde?

      1:53PM23            MS. GULDE:  I'm afraid I don't.

      1:53PM24            THE COURT:  Well, this good man here is going to

      1:53PM25  step forward.
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      1:53PM 1            MR. MACON:  You done?

      1:53PM 2            THE COURT:  There we go.

      1:53PM 3                       REDIRECT EXAMINATION

      1:53PM 4  BY MR. MACON:

      1:53PM 5  Q.  Dr. Argenta, are you having fun yet?

      1:53PM 6  A.  Yes.

      1:53PM 7  Q.  Okay.  Well, this is going to be short.  In lawyer years,

      1:53PM 8  this is going to be real short.  Let's -- I want to talk --

      1:53PM 9  first, I want to talk about honesty.  When you were being

      1:53PM10  asked questions by the lawyers and they were trying to compare

      1:53PM11  the Kremlin papers with the BlueSky device, I heard you say,

      1:53PM12  well, there's -- that BlueSky had altered something.  Did I

      1:53PM13  hear you right?

      1:53PM14  A.  Yes.  There's a drawing that's been altered.

      1:53PM15  Q.  Well, let's see what BlueSky did.  Trevor, let's see if it

      1:54PM16  works.  Okay.  Before you pull it up, let's -- Trevor, can you

      1:54PM17  take that back?  Okay.  On the left-hand side were the

      1:54PM18  original -- or actually, they were translated by BlueSky.  But

      1:54PM19  these were the Kremlin papers; is that right?

      1:54PM20  A.  The one on the left is the original paper in Russia.  And

      1:54PM21  it's written in the Russian language.  The one on the right is

      1:54PM22  an advertisement that was put out by the BlueSky Corporation,

      1:54PM23  or company.  And the drawing we're looking at --

      1:54PM24  Q.  Let's -- just a minute.  Let me make sure I have it.  And

      1:54PM25  so BlueSky calls this their ad, the BlueSky's Kremlin kit; is
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      1:54PM 1  that right?

      1:54PM 2  A.  Yes.  Yes.

      1:54PM 3  Q.  Okay.  And it would appear at first glance that what

      1:54PM 4  they've done is they've copied the picture from the Kremlin

      1:55PM 5  papers.  Is that what it appears to be?

      1:55PM 6  A.  Well, they've copied it, but they've modified it.

      1:55PM 7  Q.  Trevor, could you go ahead and pull it out?  Okay.  This

      1:55PM 8  is the drawing.  And let's see what changes they've made.

      1:55PM 9  A.  What has happened is the left half where it shows the

      1:55PM10  wand, which is the active part, which is number one there,

      1:55PM11  that's the active part of their device that they shove in the

      1:55PM12  wound and clean out the puss and the garbage with.

      1:55PM13            And what they've done is they have eliminated that,

      1:55PM14  and they have come up with the drawing on the right-hand side,

      1:55PM15  and that is what is put into their advertisement without

      1:55PM16  showing the part of the original Russian article that was the

      1:55PM17  part that was actually doing what they wanted to do.  So

      1:55PM18  basically, it makes their device, I believe, look a lot more

      1:56PM19  like my device than what was in the original Kremlin papers.

      1:56PM20  Q.  Just so I can understand, the part that we've erased over

      1:56PM21  here, that's the part that literally sticks in the breast and

      1:56PM22  they move it around?

      1:56PM23  A.  Yes.

      1:56PM24  Q.  And it physically touches the breast; is that right?

      1:56PM25  A.  It's used to take out the puss and the milk and the dead
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      1:56PM 1  tissue.

      1:56PM 2  Q.  And is there any part of that, from the Kremlin papers,

      1:56PM 3  that's actually in the BlueSky product?

      1:56PM 4  A.  No, there isn't.  That's eliminated.

      1:56PM 5  Q.  And do you think it's misleading when they've simply

      1:56PM 6  erased a major part of the Kremlin papers?

      1:56PM 7  A.  As a physician, I find that very misleading.  I would be

      1:56PM 8  upset if one of my residents did that.

      1:56PM 9  Q.  Okay.  Thank you, Trevor.

      1:56PM10            Let's go to a second.  You remember when the lawyer

      1:56PM11  for Medela showed you this thing, which said was a -- was an

      1:56PM12  instruction from the VAC.  You remember that?

      1:56PM13  A.  For the fistula VAC, yeah.

      1:57PM14  Q.  And then he showed you part of Page 26.  Can you pull that

      1:57PM15  up, Trevor?  And he showed you -- let's see.  He showed you

      1:57PM16  this part of Page 26.  You recall that?  And he said, well,

      1:57PM17  doesn't this show that the VAC is used to drain the effluent

      1:57PM18  from the fistula?  Do you remember him doing -- showing you

      1:57PM19  that?

      1:57PM20  A.  Yes.

      1:57PM21  Q.  Let's look at the entire page, and let's see why you

      1:57PM22  weren't shown the entire page.  Would you read the highlighted

      1:57PM23  part to the jury that wasn't shown to you?

      1:57PM24  A.  It says, VAC therapy is not recommended or designed for

      1:57PM25  effluent management and containment.  It remains an aid in
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      1:58PM 1  wound healing therapy.

      1:58PM 2  Q.  Let's stop right there.  This specifically says -- the

      1:58PM 3  part you weren't shown specifically says that the VAC is not

      1:58PM 4  recommended for effluent management and containment.  Is that

      1:58PM 5  what it says?

      1:58PM 6  A.  Yes, it does.

      1:58PM 7  Q.  Let me take a minute.  I'm sorry to bounce you back and

      1:58PM 8  forth.  But can you show me the Chariker-Jeter?  And we'll

      1:58PM 9  come back to this, Trevor.  I'm sorry.

      1:58PM10            So does Chariker-Jeter deal with management of

      1:58PM11  drainage of effluent from fistula?

      1:58PM12  A.  Yes, it does.  It says, the most important facet of our

      1:58PM13  system is its ability to continually remove the effluent from

      1:59PM14  the wound bed.

      1:59PM15  Q.  So Chariker says they are to remove and manage effluent

      1:59PM16  from a fistula; is that right?

      1:59PM17  A.  I'm sorry.  Can you say that again?

      1:59PM18  Q.  Chariker says their purpose is to manage and remove

      1:59PM19  effluent from a fistula?

      1:59PM20  A.  Yes.

      1:59PM21  Q.  Okay.  I'm going back to where we were.  And the part you

      1:59PM22  were not shown says, the VAC is not recommended to manage

      1:59PM23  effluent from fistula?

      1:59PM24  A.  Yeah, I didn't ask for the whole page.  Yep.

      1:59PM25  Q.  Maybe you learned something?
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      1:59PM 1  A.  I learned something, yes.

      1:59PM 2  Q.  Well, let's talk about this.  In this -- is the VAC

      1:59PM 3  actually used to drain the fistula in this at all?

      1:59PM 4  A.  No.  This paper addresses a very small number of fistulas.

      1:59PM 5  There are fistulas and there are fistulas.  If you have a

      1:59PM 6  fistula low in your digestive track, that's called, usually, a

      2:00PM 7  low output fistula because not much comes out because your

      2:00PM 8  bowel absorbs a lot of the liquid and the food and everything

      2:00PM 9  else.

      2:00PM10            If you have a fistula up high, and we see more of

      2:00PM11  these now that people are having these intestinal bypasses

      2:00PM12  where they actually do surgery up near the stomach, near the

      2:00PM13  top of the digestive tract, if you get a leak there, a lot of

      2:00PM14  fluid comes out, a tremendous amount of fluid comes out.  And

      2:00PM15  these are super hard to close.  And most of these cause a lot

      2:00PM16  of irritation because the stomach is right there, and it's

      2:00PM17  pumping out acid.  And the liver is right there, and it's

      2:00PM18  pumping out bile, which is alkaline.  So you have a chemical

      2:00PM19  reaction going on.  So these are real hard to close.

      2:00PM20            And what this paper talks about is a way of closing

      2:00PM21  that kind of fistula, of controlling that kind of fistula,

      2:01PM22  because you almost always have to go back and do a second

      2:01PM23  operation to fix that.  Those don't heal by themselves.

      2:01PM24  Q.  Dr. Argenta, do you think that -- do you think you were

      2:01PM25  treated fairly when you were only shown half a page?
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      2:01PM 1  A.  Go to the second sheet of this.  Do you have the second

      2:01PM 2  sheet?

      2:01PM 3  Q.  Okay.  Yeah.  Go to Page 28, please, Trevor.

      2:01PM 4  A.  This, again, shows that I didn't see the first round in

      2:01PM 5  that part there that's yellow.

      2:01PM 6  Q.  Right.

      2:01PM 7  A.  What they do there is they put a tube right directly into

      2:01PM 8  the fistula.  It's called a foley catheter.  It's a tube with

      2:01PM 9  a little balloon on it, in the mouth of the fistula.  And

      2:01PM10  that's put there to collect what's coming out.  And then they

      2:01PM11  put the VAC on the wound around the fistula.  So the object is

      2:01PM12  to make this wound get real small, so all you have is a

      2:01PM13  little, tiny hole of skin.  And then it's a lot safer to go in

      2:02PM14  with your second operation.  You can open things up and put

      2:02PM15  things back together.  If you have to go through a wound

      2:02PM16  that's full of -- and puss and everything else, that makes the

      2:02PM17  complication rate for your second operation bigger by a factor

      2:02PM18  of two or three.

      2:02PM19  Q.  Glad you had a chance to see the rest of this?

      2:02PM20  A.  Yeah.  That wasn't what I was led to believe.  I'm sorry.

      2:02PM21  Q.  Okay.  Well, let's go to another place where you were

      2:02PM22  shown part of the story.  Remember, you were shown Joint

      2:02PM23  Exhibit 1, which is the '643 patent, and you were shown a few

      2:02PM24  of the drawings.  Do you remember that?

      2:02PM25  A.  '643?
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      2:02PM 1  Q.  Right.

      2:02PM 2  A.  I have '081.

      2:02PM 3  Q.  Okay.  Well, anyway, you were shown on the screen?

      2:02PM 4  A.  Yes.

      2:02PM 5  Q.  And you were shown some of the drawings.  And let me show

      2:02PM 6  you the drawings you were shown, the figures -- let's see.  If

      2:02PM 7  you can go to Page 007.  You were shown -- remember, you're

      2:03PM 8  being shown Figures 3 and 4?

      2:03PM 9  A.  Yes.

      2:03PM10  Q.  Go to the next page.  You were shown Figures 5 and 6?

      2:03PM11  A.  Yes.

      2:03PM12  Q.  Go to the next page.  And -- but let's go back.  Now, you

      2:03PM13  weren't shown Figures 1 and 2, were you?

      2:03PM14  A.  No, I should have caught that.

      2:03PM15  Q.  Okay.  Next time you're on the stand, better ask for the

      2:03PM16  entire document.

      2:03PM17            If you were asked the question of what was the

      2:03PM18  preferred mode that you had when you filed the '643 patent,

      2:03PM19  now that you have seen all the drawings, what's the answer to

      2:03PM20  that question?

      2:03PM21  A.  The preferred mode would be what's shown in Figure 1 and

      2:03PM22  in Figure 2.  Figure 1 is the sponge used as the screen.  And

      2:03PM23  Figure 2 is anything else used as the screen.  And that's the

      2:03PM24  vast majority of what we use as our preferred.

      2:04PM25  Q.  As a matter of fact, when you had the '081 patent, and
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      2:04PM 1  that's Joint 2, and there -- go to the drawing.  And those --

      2:04PM 2  that was the preferred mode for the '081?

      2:04PM 3  A.  Yeah.  It's a little more primitive drawing, but it's

      2:04PM 4  basically the same thing.

      2:04PM 5  Q.  Now, when you filled out the invention disclosure, had you

      2:04PM 6  made these drawings yet?

      2:04PM 7  A.  The original disclosure, no.

      2:04PM 8  Q.  Right.

      2:04PM 9  A.  When we went to the hospital, you mean?

      2:04PM10  Q.  Right.

      2:04PM11  A.  No.

      2:04PM12  Q.  Were things still in flux at that time?

      2:04PM13  A.  Yes.  We had not really come up with something that was

      2:04PM14  really a hundred percent effective.

      2:04PM15  Q.  Dr. Argenta, do you think you should have been shown all

      2:04PM16  the drawings?

      2:04PM17  A.  I do now.

      2:04PM18  Q.  Okay.  Now, let's talk about Plaintiff's Exhibit 327, The

      2:04PM19  Clinicians' Pocket Guide to Chronic Wound Repair.  Let me give

      2:05PM20  you this.

      2:05PM21            MR. MACON:  May I approach, Your Honor?

      2:05PM22            THE COURT:  Surely.

      2:05PM23            THE WITNESS:  I want to see the whole thing.

      2:05PM24            MR. MACON:  Good idea.  You're learning.

      2:05PM25            THE WITNESS:  All right.

                                                                             754

                                      Argenta - Redirect

      2:05PM 1            MR. PARTRIDGE:  Your Honor, I believe the copy the

      2:05PM 2  witness has has a lot of notes on it.  So we would prefer --

      2:05PM 3            MR. MACON:  You're right.  We'll get -- that's a

      2:05PM 4  fair thing.  That's my copy.  Let me give you another one.

      2:05PM 5  Thank you, Mr. Partridge.

      2:05PM 6            Here you go.

      2:05PM 7            THE WITNESS:  That's the same thing.

      2:05PM 8            MR. MACON:  Same thing.

      2:05PM 9            THE COURT:  Just this one is a clean copy, Dr.

      2:05PM10  Argenta.

      2:05PM11            THE WITNESS:  Okay.

      2:05PM12            THE COURT:  That was the concern.

      2:05PM13  BY MR. MACON:

      2:05PM14  Q.  Now, this is the book that Kinetic Concepts paid for; is

      2:05PM15  that correct?

      2:05PM16  A.  Paid either in part or whole for.  I don't know if they

      2:06PM17  paid for the whole thing or not.

      2:06PM18  Q.  And this is -- and you see that Catherine Jeter -- and she

      2:06PM19  has a doctorate education.  You see that she is one of the

      2:06PM20  editors of this book.

      2:06PM21  A.  Correct.

      2:06PM22  Q.  Okay.  And you were asked, well, this is dealing with

      2:06PM23  wounds, and Ms. Jeter discloses the Chariker technique in it.

      2:06PM24  Remember being asked that?

      2:06PM25  A.  Yes.
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      2:06PM 1  Q.  Well, let's look -- let's look at the table of contents.

      2:06PM 2  That's -- you're ahead of me.  Let's --

      2:06PM 3  A.  I see it, yeah.

      2:06PM 4  Q.  Okay.  You see that there are several different types of

      2:06PM 5  wounds listed.  There are pressure ulcers.  There are lower

      2:06PM 6  extremity ulcers.  There are dehisced surgical wounds.  And

      2:06PM 7  then there are GI and GU fistulas.  Do you see those?

      2:06PM 8  A.  Yes, sir.

      2:06PM 9  Q.  Okay.  Now, pressure ulcers you've talked about a lot.

      2:07PM10  Just real briefly, tell us what pressure ulcers are.

      2:07PM11  A.  Pressure ulcers are what occur in a paraplegic or someone

      2:07PM12  who doesn't feel.  And just by virtue of the fact they're

      2:07PM13  laying on it all the time, you cut off the blood supply.  And

      2:07PM14  then you get an ulcer.

      2:07PM15  Q.  And a lot of the people and patients you've talked about

      2:07PM16  had pressure ulcers; is that right?

      2:07PM17  A.  Unfortunately so.

      2:07PM18  Q.  Okay.  Would you turn and look at the pages -- briefly at

      2:07PM19  the pages for pressure ulcers and see at anyplace when Ms.

      2:07PM20  Jeter was talking about how you treat pressure ulcers, if she

      2:07PM21  ever mentioned this Chariker technique or anything about it?

      2:07PM22  A.  This is the same copy as what was provided me when we gave

      2:07PM23  our depositions, right?

      2:07PM24  Q.  Yes, sir.

      2:07PM25  A.  Yeah, I read through that.  Ms. Jeter states in her
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      2:07PM 1  deposition that she partially wrote the chapter on pressure

      2:07PM 2  ulcers.  And nowhere in this chapter is anything mentioned

      2:08PM 3  that's even close to the Chariker-Jeter device.

      2:08PM 4  Q.  And this article preceded the VAC, correct?

      2:08PM 5  A.  Yes.

      2:08PM 6  Q.  Okay.  Well, let's look at lower extremity ulcers.

      2:08PM 7  Briefly explain to the jury again what lower extremity ulcers

      2:08PM 8  are?

      2:08PM 9  A.  Lower extremity ulcers occur in your legs.  And there's

      2:08PM10  classically venous ulcers.  Sometimes there's an arterial

      2:08PM11  ulcer.  And then you have diabetic ulcers, because diabetic

      2:08PM12  ulcers -- diabetics have the same problem as paraplegics.

      2:08PM13  They lose their feel.  So if you get a bump, you don't know

      2:08PM14  you had a bump, and you can't take care of it.  So it's

      2:08PM15  similar to a pressure sore, except it's usually from trauma or

      2:08PM16  getting pumped or something.

      2:08PM17            Venous ulcers happen when you stand up too much, and

      2:08PM18  you get venous insufficiency.  You get varicose veins.  And

      2:08PM19  then it leaks into your skin and you get a hole.

      2:09PM20            Arterial ulcers are when you have hardening of the

      2:09PM21  arteries or some of the unusual diseases where your

      2:09PM22  arteries -- little arteries actually die.  So whatever they

      2:09PM23  support in the skin dies as well.

      2:09PM24  Q.  In the section on -- and those lower extremity ulcers are

      2:09PM25  what you've talked a lot about, about people you've treated?
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      2:09PM 1  A.  Yes.  Lower extremity ulcers are probably more common than

      2:09PM 2  pressure ulcers.  If you look at the whole scope of 100

      2:09PM 3  ulcers, more would be lower extremity ulcers, then probably

      2:09PM 4  pressure sores and then dehisced wounds.

      2:09PM 5  Q.  Okay.  Well, look in the part of this book that was edited

      2:09PM 6  by Ms. Jeter and see in lower extremity ulcers if she mentions

      2:09PM 7  anything about the Chariker technique?

      2:09PM 8  A.  No.  And again, I think she said in her deposition that

      2:09PM 9  she was one of the part writers of this chapter as well.  And

      2:09PM10  there is never any mention of anything at all like the

      2:10PM11  Chariker-Jeter device.

      2:10PM12  Q.  Do you see down there it talks about dehisced surgical

      2:10PM13  wounds.  And we've seen several pictures of people who had

      2:10PM14  stitches, usually in their gut, and then they break loose and

      2:10PM15  their guts come out.  Is that what we're talking about?

      2:10PM16  A.  Yes, sir.

      2:10PM17  Q.  And is that a relatively common wound problem?

      2:10PM18  A.  Well, guts don't necessarily have to come out.  It's any

      2:10PM19  kind of surgical wound that falls apart.  It could be on your

      2:10PM20  leg.  It could be on your scalp.  It could be anywhere.

      2:10PM21  Unless it's on your abdomen, your odds of your intestines

      2:10PM22  coming out are pretty low.

      2:10PM23  Q.  Well, okay.  Thank you.

      2:10PM24  A.  You've seen too many pictures.

      2:10PM25  Q.  In the section on dehisced surgical wounds, does Ms.
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      2:10PM 1  Jeter -- does she mention anything about the Chariker

      2:10PM 2  methodology?

      2:10PM 3  A.  No.  There is no mention at all of the Chariker technique

      2:10PM 4  or the Chariker article.

      2:10PM 5  Q.  Okay.  Then we finally come to GI and GU fistulas.  Now,

      2:10PM 6  what's a GI fistula?

      2:10PM 7  A.  A GI fistula is from the -- someplace between the stomach

      2:11PM 8  and the rectum.  It's in the food channel.  GU is in the

      2:11PM 9  urinary system, somewhere between the kidneys and the urethra.

      2:11PM10  Q.  Okay.  And so these are the sort of fistulas you've talked

      2:11PM11  about?

      2:11PM12  A.  Yes, sir.

      2:11PM13  Q.  Okay.  And in that section dealing with fistulas, at that

      2:11PM14  point does she -- does she reveal the Chariker technique?

      2:11PM15  A.  Yes.  That's where the Chariker-Jeter device is talked

      2:11PM16  about.

      2:11PM17  Q.  But not when she's talking about pressure ulcers, not when

      2:11PM18  she's talking about lower extremity ulcers, and not when she's

      2:11PM19  talking about dehisced surgical wounds?

      2:11PM20  A.  No.  And as I said before, the GU and the GI fistulas are

      2:11PM21  probably, in my estimate, 1 in 20 to 1 in 50,000 of ulcers.

      2:11PM22  So you'll probably see 30 to 40,000 of the other things before

      2:11PM23  -- for every GI fistula you see.

      2:12PM24  Q.  Okay.  Thank you.  Let's move on that.  Now, let's look at

      2:12PM25  this time line.  And I'm going to go over -- you can't see it
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      2:12PM 1  from here.  I had it on the board, and it's technically

      2:12PM 2  impossible for me to get theirs up on the board right now.

      2:12PM 3  But I'm going to read you some things and ask you if these

      2:12PM 4  were -- if there was any public disclosure of any of these

      2:12PM 5  things.

      2:12PM 6            You remember that animal request form where there's

      2:12PM 7  a -- called a typo, disclosure?

      2:12PM 8  A.  Yes, sir.

      2:12PM 9  Q.  Did you disclose that?  Did you put that out to the public

      2:12PM10  in any way?

      2:12PM11  A.  No.  That's all confidential in the hospital.

      2:12PM12  Q.  Okay.  And then there was Mr. Johnson's stay.  Did you

      2:12PM13  write an article or give a speech or tell anybody about what

      2:12PM14  happened to Mr. Johnson?

      2:12PM15  A.  No, because I was told by the committee that I could not

      2:12PM16  talk about it.

      2:12PM17  Q.  And whether you had been told by the committee or not,

      2:12PM18  would you have told the world about Mr. Johnson?

      2:12PM19  A.  No.

      2:12PM20  Q.  And then there were several other patients before you

      2:12PM21  filed your patents.  Did you go out and tell everybody about

      2:13PM22  what was going on?

      2:13PM23  A.  No, sir.

      2:13PM24  Q.  And why did you keep it confidential?

      2:13PM25  A.  Because we were told, first of all, we shouldn't be
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      2:13PM 1  talking about this because it's an experimental technique.

      2:13PM 2  And experiment techniques on human beings are not something

      2:13PM 3  that you go preach on.

      2:13PM 4  Q.  And this invention disclosure statement, did you put that

      2:13PM 5  on the internet or tell anybody about it?

      2:13PM 6  A.  No, I didn't.

      2:13PM 7  Q.  Well, let's look at that.  And that's Defendant's Exhibit

      2:13PM 8  131.  And let's turn to 3626.  Thank you, Trevor.  Can you

      2:13PM 9  read that from here, or you want to -- and I'm going to -- I'm

      2:13PM10  going to ask you just to read the answer.  I'm going to give

      2:13PM11  you the question.  I'm going to ask you to read the answer.

      2:13PM12  5H, is further development of your invention now in progress?

      2:13PM13  What was your answer?

      2:13PM14  A.  Yes, it was.  Animal studies are in progress to determine

      2:14PM15  the optimal levels and timing of such an application.

      2:14PM16  Antimicrobial efficacy studies are being completed in animals.

      2:14PM17  Variations in design are being studied to increase the rate of

      2:14PM18  wound closure.

      2:14PM19            So there was a lot of experiments going on in

      2:14PM20  different directions to figure out the best way.

      2:14PM21  Q.  As of September 1990, were things still in the

      2:14PM22  experimental stage?

      2:14PM23  A.  Very much so.

      2:14PM24  Q.  Did you have a final invention at that point?

      2:14PM25  A.  No.

                                                                             761

                                      Argenta - Redirect

      2:14PM 1  Q.  Now I'm going to read you 5I.  Have you published or

      2:14PM 2  intend to publish any written report which discloses this

      2:14PM 3  concept or invention as completely as this disclosure?  What

      2:14PM 4  was your answer?

      2:14PM 5  A.  Said no.

      2:14PM 6  Q.  Is that true?

      2:14PM 7  A.  Yes, it is.

      2:14PM 8  Q.  Okay.  Now, you used the word "experimental."  Was the use

      2:14PM 9  of your early devices on your patients prior to the filing of

      2:14PM10  your patent application, was that experimental?

      2:15PM11  A.  Yes, it was experimental.

      2:15PM12  Q.  Did you know if the device was going to work or not when

      2:15PM13  you used it on the first patients?

      2:15PM14  A.  No, we didn't.  And in some of them it didn't work.

      2:15PM15  Q.  Were the patients charged for this treatment?

      2:15PM16  A.  No.

      2:15PM17  Q.  And why weren't they charged?

      2:15PM18  A.  Because it was experimental treatment.  The rules of the

      2:15PM19  university are -- and I think pretty much over the entire

      2:15PM20  United States -- if you're doing an experimental procedure,

      2:15PM21  you cannot bill for an experimental procedure.

      2:15PM22  Q.  Did you keep these experiments confidential and secret?

      2:15PM23  A.  Yes, we did.

      2:15PM24  Q.  Did -- could you predict with any certainty on what the

      2:15PM25  outcome would be of these treatments of these patients?
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      2:15PM 1  A.  No, we could not.  As a surgeon, I didn't feel that we had

      2:15PM 2  something we could go talk to the world about.

      2:15PM 3  Q.  Well, and you've talked about -- even with Mr. Johnson,

      2:15PM 4  but with these various patients, as you have one success or

      2:15PM 5  one failure, were you constantly changing your invention as a

      2:15PM 6  result of the treatment of these patients?

      2:15PM 7  A.  Yes.  We changed the device a lot of times even on the

      2:16PM 8  same patient.  Mr. Johnson, I think, had three or four

      2:16PM 9  different devices put on him.

      2:16PM10  Q.  Thank you.

      2:16PM11            I want to move to another question you were asked

      2:16PM12  that -- we'll just look at it.  You had testified that you

      2:16PM13  were not surprised when, initially, some of your claims were

      2:16PM14  rejected; is that right?

      2:16PM15  A.  Yes.

      2:16PM16  Q.  And you were examined pretty extensively, well, how do you

      2:16PM17  know that?  Who told you that?  In addition to the people you

      2:16PM18  named, the people at the university, your lawyers, others, as

      2:16PM19  a matter of fact, were you present in the courtroom when Judge

      2:16PM20  Furgeson read his preliminary instructions?

      2:16PM21  A.  Yes, I was.

      2:16PM22  Q.  Would you flash it to Page 11?  Were you here when Judge

      2:16PM23  Furgeson says, more often than not the initial office action

      2:17PM24  by the patent examiner rejects the claims?

      2:17PM25  A.  Yes, I heard him say that.
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      2:17PM 1  Q.  The application then responds to the office action and

      2:17PM 2  sometimes changes the claims or submits new claims.

      2:17PM 3            Is what Judge Furgeson say consistent with what

      2:17PM 4  you've been told?

      2:17PM 5  A.  That's what happened to me.

      2:17PM 6  Q.  Okay.  Now, let's talk about Chariker-Jeter for a minute.

      2:17PM 7  You were asked, if BlueSky had followed Chariker-Jeter, would

      2:17PM 8  it infringe your patent.  Is that what BlueSky is doing?  Is

      2:17PM 9  BlueSky just following Chariker-Jeter?

      2:17PM10  A.  No.  I think BlueSky is doing something totally different

      2:17PM11  than what's in Chariker-Jeter.

      2:17PM12  Q.  We had -- we did a chart before, at your request.  And

      2:17PM13  we'll put it up, and if you'll just go down, just the

      2:17PM14  Chariker-Jeter side, and just tell us what to fill in.  What

      2:18PM15  is -- what is the purpose of the BlueSky -- does the BlueSky

      2:18PM16  claim to be?

      2:18PM17  A.  The BlueSky device claims to get patients healed.  They

      2:18PM18  claim it to be a wound healing device.

      2:18PM19  Q.  And that's just like your invention; is that right?

      2:18PM20  A.  Yes, sir.

      2:18PM21  Q.  And in the BlueSky, what do they advertise they cure?  Is

      2:18PM22  it just fistulas?

      2:18PM23  A.  No.  In their literature they address treating everything

      2:18PM24  that we have listed there:  Chronic wounds, flaps, grafts,

      2:18PM25  decubitus ulcers, dehisced incisions and stasis ulcers.  They
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      2:18PM 1  list everything that we list.

      2:18PM 2  Q.  And how long does the BlueSky device claim that you should

      2:18PM 3  -- they should use it?

      2:18PM 4  A.  They claim that you can use it until you get wound

      2:18PM 5  healing.  And they recommend that it be used for wound

      2:18PM 6  healing.

      2:18PM 7  Q.  Is that the same as your patent?

      2:18PM 8  A.  Yes, it is, sir.

      2:18PM 9  Q.  And what does the BlueSky claim it does with respect to

      2:19PM10  granulation?

      2:19PM11  A.  It claims just exactly as what's in our patent.  It claims

      2:19PM12  that it increases the rate of granulation tissue formation.

      2:19PM13  Q.  Just like your patent?

      2:19PM14  A.  Just like the patent.

      2:19PM15  Q.  And is the BlueSky, does it limit its use of suction to

      2:19PM16  just continuous suction?

      2:19PM17  A.  No.  The BlueSky literature has a pump and advises people

      2:19PM18  that they can either go on continuous or intermittent.

      2:19PM19  Q.  Now, does the BlueSky say, well, you can use this with

      2:19PM20  wall suction?

      2:19PM21  A.  No.  The BlueSky device actually tells people not to use

      2:19PM22  it with wound suction.  They go into a couple of paragraph

      2:19PM23  thing about how this can contaminate --

      2:19PM24  Q.  Did you say wall suction?

      2:19PM25  A.  I'm sorry?
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      2:19PM 1  Q.  You said they tell you how not -- they tell you not to use

      2:19PM 2  it with?

      2:19PM 3  A.  Wall suction.

      2:19PM 4  Q.  I'm sorry.

      2:19PM 5  A.  And they go into a discussion about how in Scandinavia or

      2:19PM 6  Sweden or someplace where it's against the law to do that, and

      2:19PM 7  they tell you that you shouldn't do this because of the

      2:20PM 8  variations in pressure and the same thing we talked about

      2:20PM 9  before.  And they recommend it be used with their specific

      2:20PM10  pump.

      2:20PM11  Q.  And do they say, well -- that the only dressing you need

      2:20PM12  is gauze?

      2:20PM13  A.  No.  They use a particular form of screen that is

      2:20PM14  Aquaphor.

      2:20PM15  Q.  And what is Aquaphor?

      2:20PM16  A.  Aquaphor is a form of plastic.  It's a synthetic that then

      2:20PM17  has a type of Vaseline put on top of it.  Aquaphor was

      2:20PM18  originally made for skin abrasions and that kind of thing.

      2:20PM19  And then Aquaphor dressings, of the type that they use, were

      2:20PM20  made to put on a surgical incision site after you stitched it

      2:20PM21  closed, so as you changed the gauze, it didn't stick and

      2:20PM22  didn't pull your stitches out.

      2:20PM23  Q.  And do you believe Aquaphor is a good thing to put in a

      2:20PM24  wound?

      2:21PM25  A.  No, I don't.  There's, I think, pretty good evidence that
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      2:21PM 1  you shouldn't be too eager to do that.

      2:21PM 2  Q.  Why is that?

      2:21PM 3  A.  Well, do you have that thing I bought?

      2:21PM 4  Q.  I'm sorry.  I do, I think.  I do.

      2:21PM 5  A.  We went out and bought some of this, which --

      2:21PM 6            MR. MACON:  May I approach, Your Honor?

      2:21PM 7            THE COURT:  Yes, sir.

      2:21PM 8            THE WITNESS:  I don't know which attorney it was,

      2:21PM 9  but showed you this thing.  And if you read the back, it says:

      2:21PM10  Active ingredient, Petrolatum, 41 percent.  Uses:  Temporarily

      2:21PM11  protects minor cuts, scrapes and burns.  Number 2, temporarily

      2:21PM12  protects and helps relieve chapped or cracked skin and lips.

      2:21PM13  Number 3, helps protect the -- from the drying effects of wind

      2:21PM14  or cold weather.  Then it has:  Warnings, for external use

      2:21PM15  only.

      2:21PM16            And then it talks about, do not use this product and

      2:21PM17  do not get it into your eyes.  And then further down it says,

      2:22PM18  do not use on deep puncture wounds, animal bites or serious

      2:22PM19  burns.

      2:22PM20  Q.  So would you put that in a wound?

      2:22PM21  A.  No.  This is not a good thing to put in a wound, because

      2:22PM22  it's an oil.  It's a form -- it contains a form of an oil.

      2:22PM23  Some of you that are a little older will remember, in the old

      2:22PM24  days there was a big thing -- not the old days, ten years ago.

      2:22PM25  There was a big thing about silicone.  Silicone is an oil.
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      2:22PM 1  And in breast implants it was in a shell.  But before that,

      2:22PM 2  there were people that had this oil injected into them, to

      2:22PM 3  make their breasts bigger.  And it was used in transsexuals

      2:22PM 4  and various people.  And some people had it put in their face

      2:22PM 5  to get rid of wrinkles.

      2:22PM 6            And the problem with oils that were in your body, is

      2:22PM 7  your body is basically water, with some electrolytes in it.

      2:23PM 8  But the oil and the water don't mix.  And what your blood --

      2:23PM 9  your white cells do is they make a wall around this little

      2:23PM10  microblob of oil.  And normally your white cells can eat that

      2:23PM11  stuff up and disappear.  But the oil tends to stay walled off,

      2:23PM12  because the cells cannot eat that up.  So this stuff can stay

      2:23PM13  in your body.  And nobody knows how long it can stay in your

      2:23PM14  body.  So there's a foreign body in your -- in your body, a

      2:23PM15  foreign material in your body that's walled off.

      2:23PM16            And the fear always of having a foreign body is that

      2:23PM17  some day it could get infected or have a problem, and then

      2:23PM18  it's really difficult to clean up, because it's all little

      2:23PM19  microparticles kind of scattered everywhere.

      2:23PM20  Q.  Dr. Argenta, we had earlier talked -- you did a study with

      2:23PM21  300 patients that was published in 1997?

      2:24PM22  A.  Yes.

      2:24PM23  Q.  And did that include patients from the beginning,

      2:24PM24  generally from the beginning of your treatment?

      2:24PM25  A.  Yes.
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      2:24PM 1  Q.  And you told us the results were pretty spectacular?

      2:24PM 2  A.  The results showed that, as I remember, everyone showed

      2:24PM 3  some improvement except four or five patients.

      2:24PM 4  Q.  And is Exhibit -- Plaintiff's Exhibit 473, is that -- is

      2:24PM 5  that the article that you did?

      2:24PM 6  A.  Yes, it is.

      2:24PM 7  Q.  You were asked about whether Dr. Chariker was as qualified

      2:24PM 8  as you were at the time in early 1990s, and you've talked

      2:24PM 9  about the fact that Dr. Chariker was a doctor in training.  At

      2:24PM10  the time you filed your patent application in 1991, how many

      2:24PM11  years of experience did you have as a doctor?

      2:24PM12  A.  22.

      2:24PM13  Q.  And although you told me not to do this, just tell me

      2:25PM14  three or four of the primary accomplishments or honors you had

      2:25PM15  received by 1991?

      2:25PM16  A.  Between my graduation and --

      2:25PM17  Q.  Yes, sir.

      2:25PM18  A.  I had received a letter of commendation, a certificate of

      2:25PM19  commendation from the American Cancer Society for the work

      2:25PM20  that I had done in breast reconstruction, when breast

      2:25PM21  reconstruction was just starting.

      2:25PM22            I sat on the board of most of the major societies in

      2:25PM23  the United States in plastic surgery.  I had sat on a

      2:25PM24  significant number of the editorial boards of the journals in

      2:25PM25  surgery and -- in plastic surgery.  I had been in Best Doctors
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      2:25PM 1  and Best Surgeons since that started.  I don't think there's

      2:25PM 2  ever been a year gone by -- put into that.

      2:25PM 3  Q.  Okay.  Is the VAC based upon your patent?  Is the VAC

      2:26PM 4  based upon your patent?

      2:26PM 5  A.  Yes.  The VAC is based upon my patent.

      2:26PM 6  Q.  And were you an active contributor in the building and the

      2:26PM 7  rebuilding and redesign of the VAC?

      2:26PM 8  A.  Yeah.  I have taken great pleasure in advancing the VAC as

      2:26PM 9  to how it can be used and ways of making it better and safer.

      2:26PM10  Yes.

      2:26PM11  Q.  And there was a statement made by one of the lawyers that,

      2:26PM12  well, you should have just given this -- given this -- all

      2:26PM13  this idea to the public, and it had been for free.  What would

      2:26PM14  have happened if you had done that?

      2:26PM15  A.  That's kind of a fallacy.  When you make something in

      2:26PM16  medicine, it's hard to just throw it out there, because when

      2:26PM17  you make a new device in medicine or a new drug in medicine,

      2:26PM18  you're almost forced to get a patent on it, because the only

      2:26PM19  way that you can get a company to make this and to develop it

      2:27PM20  is to have a patent.  Because if I had gone to KCI without a

      2:27PM21  patent, and I had said, you need to invest one or two or three

      2:27PM22  hundred million into making this and teaching people how to

      2:27PM23  use it and training 25,000 nurses, they couldn't do that

      2:27PM24  because by the time they got all the groundwork done, there

      2:27PM25  would be ten other little companies somewhere making this
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      2:27PM 1  device and selling it for 29.95.

      2:27PM 2            When you have something like this, in order to make

      2:27PM 3  it safe and to make it right, you've got to have a patent so a

      2:27PM 4  big company is willing to spend big, big money to develop it,

      2:27PM 5  to make it safe, to train people on how to use it.  You can't

      2:27PM 6  just make something and throw it out there, because then

      2:28PM 7  people run around and do all kind of things.

      2:28PM 8            And this is one of the problems you have in China

      2:28PM 9  and India and some of these other places where you don't have

      2:28PM10  a lot of patent law, is that some guy can make penicillin in

      2:28PM11  his garage.  And it may be penicillin that has one unit or it

      2:28PM12  may be penicillin that has 50 million units.  So there's no

      2:28PM13  control.  And this is one of the big disasters over there, is

      2:28PM14  that people go buy medicine, but it's made literally in

      2:28PM15  somebody's garage because there's no patent rights.  So you

      2:28PM16  don't have any idea what this guy's making.

      2:28PM17            And then you've got a chance of either not getting

      2:28PM18  cured from your disease, or if you get the one that has ten

      2:28PM19  million units in it, you could die.  So you have to have some

      2:28PM20  quality control.  You've got to have a company that's willing

      2:28PM21  to go out on the line and invest a lot of money.  You just

      2:28PM22  can't put up a stand on the corner and sell this stuff.

      2:29PM23  Q.  The lawyers spent a lot of time saying, you didn't invent

      2:29PM24  a pump, you didn't invent a tube.  You didn't invent this, you

      2:29PM25  didn't invent that.  What did you invent?
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      2:29PM 1  A.  I invented a way of putting together a lot of things in a

      2:29PM 2  very special way, for a very specific use that, thank God, has

      2:29PM 3  come to fruition and helped a lot of people.

      2:29PM 4            As he was telling me that, I was thinking, you know,

      2:29PM 5  Thomas Edison did not invent glass, did not invent tungsten,

      2:29PM 6  did not invent metal on the bottom, did not even invent

      2:29PM 7  electricity.  And yet, we're all taught in third grade that he

      2:29PM 8  invented the light bulb.  And thank God that he did.

      2:29PM 9  Inventing is putting together stuff like nobody else has ever

      2:29PM10  done, and then using that -- that's called a device.  And then

      2:29PM11  there's a method as to how you're going to use that device in

      2:29PM12  very specific ways to get something done.

      2:29PM13  Q.  Thank you, Dr. Argenta.

      2:30PM14            MR. MACON:  That's all I have, Your Honor.

      2:30PM15            THE COURT:  Thank you very much.  We've been at it

      2:30PM16  about 45 minutes.  Let's take a break till 15 till -- 15 till

      2:30PM17  3:00.  And we'll come back at that time.

      2:30PM18            Ladies and gentlemen, thank you for your wonderful

      2:30PM19  attention.  All rise for the jury.  And Mr. Ramirez, please

      2:30PM20  lead the jury out.

      2:30PM21       (Jury leaves courtroom)

      2:30PM22            THE COURT:  Thank you, Doctor.  You may step down.

      2:30PM23            How much time are you planning for recross?

      2:30PM24            MR. MCCLANAHAN:  Approximately zero.  I want to

      2:30PM25  check though.
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      2:30PM 1            THE COURT:  And yourself?

      2:30PM 2            MR. PARTRIDGE:  Very little, if any, Your Honor.

      2:30PM 3            THE COURT:  Okay.  Great.  Thank you both.  And then

      2:31PM 4  we will hear from Dr. Morykwas.

      2:31PM 5            MR. PARTRIDGE:  And I'd ask that Dr. Argenta leave

      2:31PM 6  that tube up there, please.

      2:31PM 7            THE COURT:  Oh, yeah.  Would you leave that up

      2:31PM 8  there, if you would?

      2:31PM 9            THE WITNESS:  This stuff?

      2:31PM10            MR. MACON:  The tube.

      2:31PM11            MR. PARTRIDGE:  The tube.

      2:31PM12            THE COURT:  That's perfect.  Thank you, Doctor.

      2:31PM13  Okay.  15 till.

      2:31PM14       (Recess)

      2:31PM15       (Open court, jury present)

      2:46PM16            THE COURT:  Thank you so much, ladies and gentlemen.

      2:46PM17  Please be seated.

      2:47PM18            Anything further for Dr. Argenta?

      2:47PM19            MR. MCCLANAHAN:  Not for me, Your Honor.

      2:47PM20            MR. PARTRIDGE:  My only request, Your Honor, is that

      2:47PM21  we mark that little tube as a joint exhibit so we can revisit

      2:47PM22  that again later.

      2:47PM23            THE COURT:  Certainly.  Certainly.

      2:47PM24            MR. PARTRIDGE:  Joint Exhibit 5.

      2:47PM25            MR. MACON:  May I pick it up, Your Honor?
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      2:47PM 1            THE COURT:  You may.  If you want to give it to

      2:47PM 2  Kevin here or --

      2:47PM 3            MR. PARTRIDGE:  Joint Exhibit 5.

      2:47PM 4            MR. MACON:  We can mark it and we'll show it to you.

      2:47PM 5  Do we use our own --

      2:47PM 6            THE COURT:  Do you have your own marker?

      2:47PM 7            MR. MACON:  We do or we don't.

      2:47PM 8            THE COURT:  Okay.  We'll make it Joint Exhibit 5.

      2:47PM 9  That's fine.

      2:47PM10            MR. PARTRIDGE:  It will be 6, Your Honor.  I've been

      2:47PM11  corrected.

      2:47PM12            THE COURT:  Okay.  Hold a minute here.  It's Joint

      2:47PM13  Exhibit 6.  And what is -- tell me the name of that ointment.

      2:47PM14            MR. SADLER:  It's disappeared behind the bar.

      2:47PM15            MR. MACON:  I was using a little bit, Your Honor.

      2:47PM16  Aquaphor; A-Q-U-A-P-H-O-R.  Correct?

      2:48PM17            MR. PARTRIDGE:  Yes.

      2:48PM18            MR. MACON:  Good.

      2:48PM19            THE COURT:  And it's an ointment or a lotion?

      2:48PM20            MR. PARTRIDGE:  Yes, Your Honor.

      2:48PM21            MR. MACON:  Yes.

      2:48PM22            THE COURT:  Okay.  Very good.  Okay.  Then we're --

      2:48PM23            MR. PARTRIDGE:  Your Honor, we're talking about

      2:48PM24  offering exhibits.  And maybe we should confer and then get

      2:48PM25  you a --
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      2:48PM 1            THE COURT:  That would be good.  I'm keeping a list

      2:48PM 2  here.  But by the end of the day I want to go over and make

      2:48PM 3  sure we have all the exhibits.

      2:48PM 4            MR. MACON:  I will tell you that Defendant's Exhibit

      2:48PM 5  98, 99 and Plaintiff's Exhibit 47 were on that demonstration

      2:48PM 6  of the Kremlin comparison.

      2:48PM 7            THE COURT:  I did not pick that up.

      2:48PM 8            MR. MACON:  The reason you didn't pick it up is

      2:48PM 9  because I didn't have it marked, we did so it quickly.

      2:48PM10            THE COURT:  Okay.  Those are --

      2:48PM11            MR. MACON:  Defendant 98, Defendant 99 and

      2:48PM12  Plaintiff's 47.

      2:48PM13            THE COURT:  Defendant 98 and Defendant 99 and

      2:48PM14  Plaintiff's 47.  And is what is Defendant 98?

      2:49PM15            MS. DEKAN:  That's the product catalog, I believe.

      2:49PM16            MR. MACON:  Product catalog.

      2:49PM17            THE COURT:  For --

      2:49PM18            MS. DEKAN:  BlueSky.

      2:49PM19            THE COURT:  For BlueSky.  Okay.  BlueSky product

      2:49PM20  catalog.  Okay.  And what is 99?

      2:49PM21            MS. DEKAN:  It's a BlueSky advertisement.

      2:49PM22            THE COURT:  BlueSky ad involving the criminal -- the

      2:49PM23  Kremlin -- it says Kremlin on it?

      2:49PM24            MS. DEKAN:  The Kremlin kit.

      2:49PM25            THE COURT:  Ad Kremlin kit.  Kremlin kit.  Okay.
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      2:49PM 1  And what is P97?

      2:49PM 2            MS. DEKAN:  That contains, in part, the --

      2:49PM 3            THE COURT:  I'm sorry.  P47.  I misspoke.  I

      2:49PM 4  apologize.

      2:49PM 5            MS. DEKAN:  That contains, in part, the Russian

      2:49PM 6  article, in Russian, with the entire drawing.

      2:50PM 7            THE COURT:  Okay.  Thank you so much.

      2:50PM 8            Okay.  Yes, sir.  Are you ready with your next

      2:50PM 9  witness?

      2:50PM10            MR. MACON:  We are, Your Honor.  We'd like to call

      2:50PM11  Dr. Michael Morykwas.

      2:50PM12            THE COURT:  Yes, sir, Doctor.  If you'll please come

      2:50PM13  forward.  Watch that floor again, Doctor.

      2:50PM14            THE WITNESS:  I will.

      2:50PM15            THE COURT:  Thank you very much.  And if you'll --

      2:50PM16            THE WITNESS:  Can I have some water?

      2:50PM17            MR. MACON:  Absolutely.

      2:50PM18            THE COURT:  Excellent, sir.  And set that water down

      2:50PM19  right there.  And then if you'd face Mr. Fry, he'll swear you

      2:50PM20  in.  Right here, sir.

      2:50PM21            COURTROOM DEPUTY:  Please raise your right hand.

      2:50PM22       (The oath was administered)

      2:50PM23            THE COURT:  Great.  Now, sir, be certain, if you

      2:50PM24  would, to speak in a loud, clear voice in the microphone.  And

      2:50PM25  if you, of course, can't hear the question, ask it be
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      2:50PM 1  repeated.  Will you do that for me?

      2:50PM 2            THE WITNESS:  Yes, I will.

      2:50PM 3            THE COURT:  Great.  Thank you so much.

      2:50PM 4        MICHAEL MORYKWAS, M.D., PLAINTIFF'S WITNESS, SWORN

      2:50PM 5                        DIRECT EXAMINATION

      2:51PM 6  BY MR. MACON:

      2:51PM 7  Q.  Mike, would you tell the jury your name and spell your

      2:51PM 8  last name?

      2:51PM 9  A.  That's Michael John Morykwas.  It's M-O-R-Y-K-W-A-S.

      2:51PM10  Q.  And Mike, what city do you live in?

      2:51PM11  A.  I live in Winston-Salem.

      2:51PM12  Q.  And what's your occupation?

      2:51PM13  A.  I'm a medical researcher.

      2:51PM14  Q.  And by whom are you employed?

      2:51PM15  A.  Wake Forest University School of Medicine.

      2:51PM16  Q.  And what's your position?

      2:51PM17  A.  I'm an associate professor of surgery.

      2:51PM18  Q.  And how long have you worked with Dr. Lou Argenta?

      2:51PM19  A.  I've known him since 1982, but I've probably worked with

      2:51PM20  him since 1984.

      2:51PM21  Q.  And although -- how old are you?

      2:51PM22  A.  I'm 50.

      2:51PM23  Q.  50.  And Dr. Argenta is in his early 60s?

      2:51PM24  A.  Yes.

      2:51PM25  Q.  But even though you've got an age difference, do you have

                                                                             777

                                       Morykwas - Direct

      2:51PM 1  a lot in common?

      2:51PM 2  A.  Yes, we do.

      2:51PM 3  Q.  He's from Detroit.  Where did you grow up?

      2:51PM 4  A.  I was born in Detroit.

      2:51PM 5  Q.  His family are recent immigrants to this country.  What

      2:52PM 6  about you?

      2:52PM 7  A.  My grandparents.

      2:52PM 8  Q.  Where did they come from?

      2:52PM 9  A.  My father's mother came from Ukraine, and my father's

      2:52PM10  father came from Poland.

      2:52PM11  Q.  Did you know them?

      2:52PM12  A.  Yes, I did.

      2:52PM13  Q.  What sort of values do they have?

      2:52PM14  A.  Well, I think, as most immigrants, they were just good

      2:52PM15  hard-working people that did -- believed in working hard to

      2:52PM16  get a better life.

      2:52PM17  Q.  He's been married for 35 years.  How long you been

      2:52PM18  married?

      2:52PM19  A.  We just celebrated our 25th.

      2:52PM20  Q.  Congratulations.

      2:52PM21  A.  Thank you.

      2:52PM22  Q.  What was your wife's occupation?

      2:52PM23  A.  She used to teach at the main campus at Wake Forest.

      2:52PM24  Q.  What did she teach?

      2:52PM25  A.  She was in the communications department.  She would teach
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      2:52PM 1  public speaking, small group communications, person-to-person

      2:52PM 2  communications, that type of thing.

      2:52PM 3  Q.  And has she now retired?

      2:52PM 4  A.  Yes, she is.

      2:52PM 5  Q.  And why is she retired, and why is she not here today?

      2:52PM 6  A.  She, a few years ago, was diagnosed with multiple

      2:52PM 7  sclerosis.  And because of -- heat is very bad for people with

      2:53PM 8  MS.  It exacerbates their symptoms.  It makes it much worse.

      2:53PM 9  Q.  San Antonio is not a good city for her then?

      2:53PM10  A.  Oh, no, it's not.

      2:53PM11  Q.  Tell us about -- what did you enjoy when you were growing

      2:53PM12  up?  What was important to you?

      2:53PM13  A.  I enjoyed, I guess, as most children, playing sports, just

      2:53PM14  enjoyed working with my dad and my father and my brother --

      2:53PM15  actually, my grandfather, my dad and my brother, just working

      2:53PM16  on projects.  I enjoyed tinkering with things.

      2:53PM17  Q.  Like to use your hands?

      2:53PM18  A.  Very much, yes.

      2:53PM19  Q.  When did you first figure out you were a science geek?

      2:53PM20  A.  Probably -- well, as long as I can remember I've always

      2:53PM21  been interested in things, like most kids, catching frogs and

      2:53PM22  snakes.  And I've always enjoyed, you know, more of the

      2:53PM23  biology aspect of it, but engineering a little bit, too, just

      2:54PM24  how things work.

      2:54PM25  Q.  Where did you go to college?
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      2:54PM 1  A.  I started at Michigan Technological University.

      2:54PM 2  Q.  Where is that located?

      2:54PM 3  A.  That's up in the upper peninsula of Michigan, about as far

      2:54PM 4  north as you can get.

      2:54PM 5  Q.  I'm sorry I don't know the geography that well.  What's

      2:54PM 6  the upper peninsula?

      2:54PM 7  A.  There's -- most people, when they think of Michigan -- and

      2:54PM 8  this is going to be really stereotypical -- they think Detroit

      2:54PM 9  is over here.  But also, there's a little upper peninsula that

      2:54PM10  kind of looks like this, which is really up above Wisconsin.

      2:54PM11  And where I went to college is way up here at the very tip of

      2:54PM12  that little peninsula that sticks out into Lake Superior.

      2:54PM13  Q.  How much snow do they get there?

      2:54PM14  A.  They would average about 25 feet a year.

      2:54PM15  Q.  What was the boy/girl -- the single boy/girl ratio over

      2:54PM16  there?

      2:54PM17  A.  Single boys -- or single girls to boys was 15 or 20 to 1.

      2:54PM18  Q.  Okay.  Never made the top ten places to go party?

      2:54PM19  A.  People there drank a lot of beer, but that was more to

      2:54PM20  keep warm.

      2:55PM21  Q.  And why did you go to Michigan Technological?

      2:55PM22  A.  There was a couple of reasons.  I have an older brother.

      2:55PM23  He went there.  I used to go up and visit him.  I just enjoyed

      2:55PM24  the campus.  It's a small school.  There was a lot of outdoor

      2:55PM25  activities.  It's a very good science school.  It's a
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      2:55PM 1  technological university.  So I was interested in science, so

      2:55PM 2  I went there.

      2:55PM 3  Q.  And what were you majoring in?

      2:55PM 4  A.  I was a biology major.  I actually was a predental major,

      2:55PM 5  but you don't get a degree in that.  So I was in the biology

      2:55PM 6  program.

      2:55PM 7  Q.  And then did you finish and you start dental school?

      2:55PM 8  A.  No, I didn't finish.  I went three years, and I was early

      2:55PM 9  acceptance into dental school at the University of Detroit.

      2:55PM10  And I was wait listed at the University of Michigan.  And so I

      2:55PM11  just accepted at U of D, partly because my dad also went

      2:55PM12  there.

      2:55PM13  Q.  And while you were in college, how did you pay for your

      2:55PM14  college?

      2:55PM15  A.  I had -- actually, I didn't pay for college.  For my

      2:55PM16  undergraduate degree, my father paid for that.  He was the

      2:55PM17  first one in his -- he was the first one in his family to go

      2:56PM18  to college.  He had to work all his way through.  And he

      2:56PM19  didn't want any of his children to have to work during the

      2:56PM20  school year.  We always had summer jobs and worked on breaks,

      2:56PM21  but not while we were in school.

      2:56PM22  Q.  And you went to dental school.  But obviously, you're not

      2:56PM23  a dentist.  What happened?

      2:56PM24  A.  I went for three years.  The first two years are very

      2:56PM25  similar to medical school as far as the academics that you
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      2:56PM 1  take.  We took anatomy and biochemistry and all those

      2:56PM 2  different things.  But then also the hand courses, which I

      2:56PM 3  really liked.  It's making crowns and dentures and things like

      2:56PM 4  that.  And then third year, when you actually start -- in the

      2:56PM 5  trade it's referred to as drilling and filling.  It's the

      2:56PM 6  silver fillings.  You drill out the bad and replace it with

      2:56PM 7  the silver filling.  And once I actually started doing that,

      2:56PM 8  while I enjoyed it, I knew I'd be bored doing that my whole

      2:56PM 9  life.

      2:56PM10  Q.  And so what did you do?  You went three years to dental

      2:56PM11  school and then decided to go back?

      2:56PM12  A.  Yeah.  I decided not to go back.

      2:57PM13  Q.  Not to go back?

      2:57PM14  A.  Yes.

      2:57PM15  Q.  And so what did you do instead?

      2:57PM16  A.  That's -- as I was looking around at graduate programs, I

      2:57PM17  became interested in implants in dental school, and for people

      2:57PM18  in implants, then -- would have to go into bioengineering.  So

      2:57PM19  I went and finished my bachelors degree and had been accepted

      2:57PM20  to graduate school.  So I went to graduate school in

      2:57PM21  bioengineering.

      2:57PM22  Q.  What is bioengineering?

      2:57PM23  A.  It's a combination of biology with engineering.  It's --

      2:57PM24  biology people usually aren't very good at math and the real

      2:57PM25  physics and the real hardcore sciences.  And the engineers
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      2:57PM 1  aren't very good at living things.  And so you try to mix them

      2:57PM 2  as much as possible.

      2:57PM 3  Q.  And did your father pay your way through graduate school,

      2:57PM 4  too?

      2:57PM 5  A.  No, he didn't.

      2:57PM 6  Q.  And what did you do during graduate school?

      2:57PM 7  A.  It was combination of student loans.  I had summer jobs.

      2:57PM 8  I worked for a mover.  I worked at the foundry.  I worked as a

      2:58PM 9  bagger at Kroger's.  I don't know if you have Kroger's.  It's

      2:58PM10  a grocery store.

      2:58PM11  Q.  And you got your Ph.D.  And what does somebody do if they

      2:58PM12  have a Ph.D. in bioengineering?

      2:58PM13  A.  Well, the two choices are, you either get a job in

      2:58PM14  industry or you stay in academics.

      2:58PM15  Q.  And I assume you make more money in industry?

      2:58PM16  A.  Much more, yes.

      2:58PM17  Q.  And what did you decide?

      2:58PM18  A.  I enjoyed academics.  And you get a little more freedom to

      2:58PM19  do what you want in academics.  So I stayed in academics.

      2:58PM20  Q.  And where did you -- where was your first job after you

      2:58PM21  got your Ph.D.?

      2:58PM22  A.  My first real job was -- I had a very short postdoc.  I

      2:58PM23  went to graduate school at the University of Michigan.  And I

      2:58PM24  had a short post-doctoral position at the University of

      2:58PM25  Michigan.  But my real first job was at Wake Forest with Lou.
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      2:58PM 1  Q.  Okay.  And what did you do -- well, let's -- you were at

      2:58PM 2  the University of Michigan, right?

      2:58PM 3  A.  That's correct, yes.

      2:58PM 4  Q.  And it was time for you to move on?

      2:58PM 5  A.  Yes.

      2:58PM 6  Q.  And Dr. Argenta said that you had other job offers other

      2:59PM 7  than Wake Forest?

      2:59PM 8  A.  Yeah.  I was offered the same position as director of

      2:59PM 9  research in plastic surgery out at the University of Southern

      2:59PM10  California.

      2:59PM11  Q.  And I know that Dr. Argenta made up some money.  But even

      2:59PM12  with Dr. Argenta's supplement, how much was Wake Forest

      2:59PM13  offering you?

      2:59PM14  A.  They were -- the original offer or at --

      2:59PM15  Q.  The final offer.

      2:59PM16  A.  Between the university and what Dr. Argenta gave me was

      2:59PM17  $40,000 a year.

      2:59PM18  Q.  And how much were you offered at USC?

      2:59PM19  A.  USC offered me 53,000.

      2:59PM20  Q.  And you went to Wake Forest?

      2:59PM21  A.  I went to Wake Forest.

      2:59PM22  Q.  Was that in large part because of what you thought of Lou

      2:59PM23  Argenta?

      2:59PM24  A.  Yes, it is.

      2:59PM25  Q.  And tell me what you think of Lou Argenta.
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      2:59PM 1  A.  He's -- some people you meet in life that are just

      2:59PM 2  genuinely nice people.  And Lou is one of them.  He's a good

      2:59PM 3  boss.  I had known that from working up at the University of

      2:59PM 4  Michigan.  He's a fair boss.  He's a boss you can say no to if

      3:00PM 5  you have a valid reason.  You just can't not do something

      3:00PM 6  because you don't want to.  But if you can justify it, it's --

      3:00PM 7  he won't force you to do something that's impossible.

      3:00PM 8  Q.  When you started at Wake Forest, what were you working on?

      3:00PM 9  A.  Well, my graduate research was in skin substitutes for

      3:00PM10  burn patients.  I was working on developing artificial dermis

      3:00PM11  or dermal substrates, which is the lower layer of skin.  We

      3:00PM12  knew we could grow the top layer, but those are very fragile.

      3:00PM13  So you needed something to put it on so you could pick it up.

      3:00PM14  You could put it on a patient.  You could sew it to the

      3:00PM15  patient or staple it.  So that was my main area of interest,

      3:00PM16  was skin substitutes.

      3:00PM17  Q.  Do you recall discussions with Lou where you talked about

      3:00PM18  how are you going to deal with chronic wounds?

      3:00PM19  A.  Yes, I do.

      3:00PM20  Q.  Tell us about some of the schemes and thoughts that you

      3:00PM21  and Lou talked about and worked on before you got to suction?

      3:00PM22  A.  Well, there were several different things.  Originally, we

      3:01PM23  just thought we could grow up some skin and put it on some of

      3:01PM24  these non-healing wounds and -- but that really didn't work.

      3:01PM25  There was a reason they don't heal and -- for a variety of
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      3:01PM 1  reasons not important here.  That didn't work.

      3:01PM 2            Kind of related to a tissue expansion, we talked

      3:01PM 3  about trying to put -- they're called traction devices.  You

      3:01PM 4  stretch a spring, and you hook it on -- like the fishhook, as

      3:01PM 5  we mentioned.  And you try to pull things together or -- with

      3:01PM 6  a screw, and just try and screw it together.  And those, for

      3:01PM 7  chronic wounds, don't really work because it puts a lot of

      3:01PM 8  force, just like right on the -- where the hook is.  And those

      3:01PM 9  will just tear through the tissue.

      3:01PM10            So it's -- there was a lot of discussion back and

      3:01PM11  forth as to what would work, what wouldn't work.  It's -- you

      3:01PM12  know, a lot of it was just what they call methodic

      3:01PM13  experiments.  You just talk about it and say, this is a good

      3:01PM14  reason.  This is a bad reason.  And for most of those things

      3:02PM15  there was no real good reasons and whole lots of bad reasons.

      3:02PM16  Q.  You recall Lou talked about something where you tried to

      3:02PM17  use suction just to take the bottom of the wound and move it

      3:02PM18  up to the top?

      3:02PM19  A.  Yes.

      3:02PM20  Q.  And did that work?

      3:02PM21  A.  Yes, it did.

      3:02PM22  Q.  And did it work totally, or did you decide that was the

      3:02PM23  start of the new ideas?

      3:02PM24  A.  That was a start.  We knew we could make tissue grow a

      3:02PM25  little bit faster.  You know, it was kind of limited in the

                                                                             786

                                       Morykwas - Direct

      3:02PM 1  way the study was designed, but we were getting positive

      3:02PM 2  results, yes.

      3:02PM 3  Q.  And did there come a time when you changed from just

      3:02PM 4  trying to suck the bottom of the wound to the top, to trying

      3:02PM 5  to create new tissue in there?

      3:02PM 6  A.  Well, it's -- you can't really separate the two.  As you

      3:02PM 7  suck the tissue from the bottom towards the top, just sucking

      3:02PM 8  on it and just the fact that it moves is going to make it

      3:02PM 9  grow.

      3:02PM10  Q.  And let's talk about the division of labor between you and

      3:03PM11  Dr. Argenta.  Was he the idea guy?  You were -- or explain

      3:03PM12  that to us.

      3:03PM13  A.  It was a real mix.  He was the original idea, and then I

      3:03PM14  would offer a variety of way to do things.  And it's going to

      3:03PM15  sound kind of bad.  Usually there was one good thing and five

      3:03PM16  bad things.  And we never -- we said that's good.  And we

      3:03PM17  spent an hour talking about all the bad things.

      3:03PM18  Q.  Okay.

      3:03PM19  A.  But it went back and forth.  Once we started the animal

      3:03PM20  research, I would come back.  And as you mentioned, once in a

      3:03PM21  while we would talk in the morning.  Back then, I was working

      3:03PM22  7:00 to 7:00, but he was usually in the OR before me.  So

      3:03PM23  usually at the end of the day we would meet and talk and

      3:03PM24  discuss things.

      3:03PM25  Q.  Would you give me Exhibits 222 and 229, the prototypes?
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      3:03PM 1  Thank you very much.

      3:04PM 2            MR. MACON:  May I approach, Your Honor?

      3:04PM 3            THE COURT:  Yes, sir.

      3:04PM 4  BY MR. MACON:

      3:04PM 5  Q.  Mike, would you -- and you can take them out.  Try to put

      3:04PM 6  them in the same bag.  Would you just tell us generally what

      3:04PM 7  these are and then show the jurors -- what are -- what are

      3:04PM 8  these?

      3:04PM 9  A.  These are some of the original devices we used, related to

      3:04PM10  the VAC.  These were ones just -- when they asked for them, we

      3:04PM11  had some on bookshelves, some in drawers in the lab.  And we

      3:04PM12  pulled out as many as we could find.

      3:04PM13  Q.  Now, these are -- these are some of the things that you

      3:04PM14  used in these various experiments that --

      3:04PM15  A.  That's correct.

      3:04PM16  Q.  And are some of these ones that you found in places, some

      3:04PM17  of them that you built?  How did these come about?

      3:04PM18  A.  They're all -- well, I built all of them.  Well, there's

      3:04PM19  one in here that actually is a component that we used later.

      3:04PM20  So there is one piece that's not something I built.  But I

      3:04PM21  built the rest.

      3:04PM22            THE COURT:  Can I ask you a question now?  These are

      3:05PM23  exhibits -- Plaintiff's Exhibits 222 through?

      3:05PM24            MR. MACON:  229.

      3:05PM25            THE COURT:  And they're all --
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      3:05PM 1            MR. MACON:  They're all prototypes.  They're all

      3:05PM 2  parts in development of the invention.  Is that fair, Mike?

      3:05PM 3            THE WITNESS:  Yes.

      3:05PM 4            THE COURT:  Okay.  Thank you so much.

      3:05PM 5  BY MR. MACON:

      3:05PM 6  Q.  Why don't you pull them out and just show them to the jury

      3:05PM 7  and sort of explain how these were.

      3:05PM 8            Let me ask you, all of these were somehow attached

      3:05PM 9  to a suction device?

      3:05PM10  A.  Yes, they were.

      3:05PM11  Q.  Okay.  These, what you're going to show the jury, are the

      3:05PM12  parts that were actually placed on the skin?

      3:05PM13  A.  Yes.

      3:05PM14  Q.  Okay.  Don't worry about the order, just --

      3:05PM15  A.  Okay.  Well, if I can, I'll find -- and I actually don't

      3:05PM16  see it.  So that's -- not worried about that.  I'll start with

      3:05PM17  this one, one that we used on the pig, first.

      3:05PM18  Q.  Okay.  And we'll talk in detail about your pigs.  But

      3:05PM19  let's first --

      3:05PM20  A.  Okay.  This -- the main part of it, the bottom part's a

      3:06PM21  CPR mask.  When somebody stops breathing, in the old days you

      3:06PM22  just do mouth-to-mouth resuscitation.  You pinched the nose

      3:06PM23  and your breathe in their mouth.  And then what started

      3:06PM24  happening is -- well, back then, I guess, the first diseases

      3:06PM25  you worried about were like herpes.  But now there's AIDS and
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      3:06PM 1  a lot worse things.  So they came up with these devices.  They

      3:06PM 2  have a -- this one -- you can blow it up.  I don't want -- I'm

      3:06PM 3  afraid I'll pop it.  It has a soft air cuff that you put over

      3:06PM 4  the mouth and nose.  And it seals it.  And then it's got a

      3:06PM 5  one-way valve.  You could breathe in, but none of the air

      3:06PM 6  could come back.  So you breathe in, and the air was exhausted

      3:06PM 7  a different way so it wouldn't go back in your own lungs.

      3:06PM 8  Q.  So that was the original purpose of that?

      3:06PM 9  A.  Yes.

      3:06PM10  Q.  Okay.

      3:06PM11  A.  And then what we did, in order to be able to attach the

      3:06PM12  suction to it, is the big hole here on the top is -- we just

      3:06PM13  took a tubing connecter and made the base a little bit fatter,

      3:06PM14  stuck it in there.  I drilled a hole through it.  It's got a

      3:06PM15  nail through there just to hold this little white plastic

      3:07PM16  piece on the top so it wouldn't either get pulled out or get

      3:07PM17  sucked in from the vacuum, so the nail holds it in place.  And

      3:07PM18  then we just sealed it with a silicone sealer, just so we

      3:07PM19  didn't have any air leaks.

      3:07PM20  Q.  And that's what you put on the flesh of the animal or the

      3:07PM21  human, depending on the experiment?

      3:07PM22  A.  That's correct.

      3:07PM23  Q.  Okay.  And you would connect that to a suction device?

      3:07PM24  A.  Yes, we did.

      3:07PM25  Q.  Okay.
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      3:07PM 1  A.  And so this is one of the first ones that we did use.  In

      3:07PM 2  the pig experiments we were just making little, small inch

      3:07PM 3  diameter wounds.  So this fit over it very well.

      3:07PM 4  Q.  Okay.  Let's see the next one.

      3:07PM 5            MR. MCCLANAHAN:  Excuse me, Your Honor.  Can I have

      3:07PM 6  the number of what he just talked about, please?

      3:07PM 7            THE COURT:  Yes.

      3:07PM 8            THE WITNESS:  P223.

      3:07PM 9            MR. MCCLANAHAN:  Thank you, sir.

      3:07PM10  BY MR. MACON:

      3:07PM11  Q.  And just set that one down on the floor, and I'll come

      3:07PM12  back.

      3:07PM13  A.  Okay.  Do you want me to try to make some order of this,

      3:07PM14  or just top to bottom pick them up?

      3:07PM15  Q.  Why don't you just pick them up and talk about them?

      3:07PM16  A.  Okay.  This one is P222.  This is very similar to the very

      3:08PM17  first device that we used on a human patient.

      3:08PM18  Q.  Okay.

      3:08PM19  A.  The first human, Mr. Johnson, had a big wound.  Now, in

      3:08PM20  the pigs, we just had these nice, little inch diameter wounds.

      3:08PM21  He had a great big wound.  And there was no way a CPR mask --

      3:08PM22  we could put it over a big wound.  So we took the biggest --

      3:08PM23  this is called a splash shield.  You put it over.  And

      3:08PM24  normally you'd squirt a liquid in it, and it would just keep

      3:08PM25  it from splattering everywhere.  And so, again, we just hooked
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      3:08PM 1  a little nipple on to here.

      3:08PM 2  Q.  I'm sorry.  I lost you.

      3:08PM 3  A.  I'm sorry.

      3:08PM 4  Q.  You call it a splash shield because -- what do you use it

      3:08PM 5  for?  I'm sorry.

      3:08PM 6  A.  It was used -- actually, I'm not quite sure originally

      3:08PM 7  what it was used for.

      3:08PM 8  Q.  Okay.

      3:08PM 9  A.  I know what a splash shield is, will prevent -- like when

      3:08PM10  you squirt a hose on something and then it splatters

      3:08PM11  everywhere.  That's just a little cup to keep it from

      3:08PM12  splattering everywhere.  So its original purpose, I'm actually

      3:08PM13  not quite sure.

      3:08PM14  Q.  Okay.

      3:08PM15  A.  So we did have a larger cup that we had, a larger splash

      3:08PM16  shield, that we just put a nipple on it, put a little piece of

      3:09PM17  tubing on it.  The tubing has since been cut.  But this would

      3:09PM18  go to the fluid connecter -- the fluid collector, not

      3:09PM19  connecter.

      3:09PM20  Q.  Okay.

      3:09PM21  A.  This -- I actually wasn't very smart when we used this,

      3:09PM22  because it's a hard plastic.  It's not very thick on the edge.

      3:09PM23  And when we put it on Mr. Johnson, it went on his right hip,

      3:09PM24  what happened is it actually got sucked down into the tissue.

      3:09PM25  And where this edge is here, yeah, eroded -- he was a
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      3:09PM 1  paraplegic so he couldn't feel any of this.  But he had a nice

      3:09PM 2  little circular ring where it just sucked down right into him.

      3:09PM 3  Q.  Is that one of the things you learned in the process of

      3:09PM 4  doing these experiments?

      3:09PM 5  A.  Yes.  Yeah, we needed -- well, we learned that we needed

      3:09PM 6  to spread it out, the -- spread the pressure out, a little bit

      3:09PM 7  from the force.  It's like with your pencil.  If you poke

      3:09PM 8  yourself with the point, the pencil weighs the same, but the

      3:09PM 9  point is sharp.  If you put it sideways, you spread the

      3:09PM10  pressure out and you really don't even really feel it.

      3:10PM11  Q.  Okay.

      3:10PM12  A.  So one of the next things we quickly did, that we were

      3:10PM13  able to do, and then we were able to sterilize it -- this is

      3:10PM14  P224.  I'm lucky this one's the next one.  That's the same

      3:10PM15  splash shield.  But what we did is we took a piece of rubber

      3:10PM16  hose, rubber tubing, the same that on the other one that was

      3:10PM17  sticking out the top.  We used the same type of tube.  And I

      3:10PM18  just glued it to the inside.  And instead of this being now

      3:10PM19  the thickness of a dime, now it's maybe a quarter inch thick,

      3:10PM20  a little bit fatter.

      3:10PM21            And this is much better when we put it on the

      3:10PM22  patient.  Instead of a cut, a circular cut, we just had a

      3:10PM23  circular dent.  So we were doing better, but we still weren't

      3:10PM24  there.  So it's a very similar -- it's down -- see a little

      3:10PM25  plastic on there where you stuck the tube on.
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      3:10PM 1  Q.  Did it take many, many experiments to get this thing

      3:10PM 2  right?

      3:10PM 3  A.  Oh, yes.

      3:10PM 4  Q.  And these are not all your prototypes.  There are many

      3:11PM 5  others that are long gone?

      3:11PM 6  A.  Yeah.  There were some that if we didn't use them, they

      3:11PM 7  just -- into the trash.  Not if we didn't use it.  If they

      3:11PM 8  didn't work.  And some actually I made, that I showed to Dr.

      3:11PM 9  Argenta and he said no.

      3:11PM10  Q.  Okay.

      3:11PM11  A.  And so they never did get used.  And those really went

      3:11PM12  into the trash.

      3:11PM13            Next in the evolution, this is actually for a

      3:11PM14  smaller wound.  This is several components to a little cup

      3:11PM15  that I made.  That's, again, got the tubing connecter on the

      3:11PM16  top.  I took the cutout part of a splash shield.  In fact, can

      3:11PM17  I go back?

      3:11PM18  Q.  Yes.  Absolutely.

      3:11PM19  A.  Okay.  What I did is I cut out a circle and made this like

      3:11PM20  the middle third, because it was for a smaller wound.

      3:11PM21  Q.  Okay.

      3:11PM22  A.  And so we used part of the top of one of these.  I used a

      3:11PM23  slightly different splash shield that was a more of a taller

      3:12PM24  cone, kind of looked like an ice cream cone.  So I cut part of

      3:12PM25  that out, which is the walls here.
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      3:12PM 1            And then I wasn't able to glue the tubing on there.

      3:12PM 2  So what I did is I took a piece of mesh screen, and I actually

      3:12PM 3  then had to drill holes into the side.  And I tied it on here,

      3:12PM 4  again, just to spread out the pressure so it wouldn't cut down

      3:12PM 5  into the tissue.  We wanted as broad an area as we could.  So

      3:12PM 6  that's what this was used for.

      3:12PM 7  Q.  Okay.

      3:12PM 8  A.  And this does tell you this is P225.

      3:12PM 9  Q.  Okay.  Thank you.

      3:12PM10  A.  I'll save the messy one for last.

      3:12PM11  Q.  Okay.

      3:12PM12  A.  And here, I didn't see this.  P227 is one of the CPR

      3:12PM13  masks.  And so this is -- the bag is torn.  CPR mask with

      3:12PM14  one-way valve.  And so the way this works is it's got a little

      3:13PM15  arrow so you know that you stick it on there, and you breathe

      3:13PM16  in, and the air can't come out.  You either have to take this

      3:13PM17  off, or you lift the whole thing up off the person's mouth so

      3:13PM18  that the air comes out of their lungs.

      3:13PM19  Q.  And what did you use that for?

      3:13PM20  A.  Well, this was a prototype.  As I showed in the first one,

      3:13PM21  what you do is then I put the tubing connecter into the hole

      3:13PM22  here.

      3:13PM23  Q.  Right.

      3:13PM24  A.  And then the air cuff on this one's also deflated.  Now,

      3:13PM25  these things are 18 years old.
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      3:13PM 1            This one is going to be a combination.  This is

      3:13PM 2  P229.  This is a piece of the foam screen, that what I've done

      3:14PM 3  is I just cut a block of it out.  And then you're not going to

      3:14PM 4  be able to see it.  On the inside I bevelled out a little bit

      3:14PM 5  where the small one actually would fit right on top of this

      3:14PM 6  piece of foam.  So we were trying to combine the two different

      3:14PM 7  types of technology for the screen, again, just to prevent it

      3:14PM 8  from getting sucked down into the patient and eroding into the

      3:14PM 9  tissues.

      3:14PM10  Q.  You did all this yourself?

      3:14PM11  A.  Yes.

      3:14PM12  Q.  Do you fix up things at your house when your wife tells

      3:14PM13  you to?

      3:14PM14  A.  I'm sorry?

      3:14PM15  Q.  Do you fix up things at your house when your wife tells

      3:14PM16  you to?

      3:14PM17  A.  Oh, yes, I do it.  She would rather have me do it because,

      3:14PM18  one, it gets done faster.  We don't have to wait for workmen.

      3:14PM19  And the other one is she doesn't feel bad yelling at me where

      3:14PM20  she would feel bad saying something to a workman.

      3:14PM21  Q.  Would you come over to my house when you get all through

      3:14PM22  this?

      3:14PM23  A.  I'm sorry?

      3:14PM24  Q.  Would you come over to my house and do my work?

      3:15PM25  A.  Sure.
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      3:15PM 1  Q.  Okay.

      3:15PM 2  A.  Now I'm going to need your help.  I put both of these back

      3:15PM 3  in the same bag and --

      3:15PM 4  Q.  We can sort them out.

      3:15PM 5  A.  Okay.  I think the foam was this one.

      3:15PM 6  Q.  Okay.

      3:15PM 7  A.  Now, here's one we made, which I -- it never was used,

      3:15PM 8  although we made it.  It's kind of an intermediate between

      3:15PM 9  that little piece of foam that I showed you and just sewing

      3:15PM10  the screen across there.  What happens with the --

      3:15PM11            THE COURT:  Doctor, what number is that?

      3:15PM12            THE WITNESS:  I'm sorry.  This is P228.

      3:15PM13            THE COURT:  Thank you so much.

      3:15PM14            THE WITNESS:  I'm getting ahead of myself.  On the

      3:15PM15  little cup that we had, we were able to sew the screen across

      3:15PM16  there, and it would stay fairly tight.  When you had the

      3:15PM17  hole -- the bigger shield, like this, what happens is the

      3:15PM18  plastic would stretch a little bit and get loose.  So what I

      3:16PM19  did is I cut some plexiglass -- just the same as plexiglass

      3:16PM20  for windows -- into a cross-section.  Here it is, a grid there

      3:16PM21  with -- it's three struts going up and down, and three struts

      3:16PM22  going sideways.  And you have to put little cutouts so they'll

      3:16PM23  fit together this way, without running into each other.  And

      3:16PM24  then you have to drill holes through them so the pressure

      3:16PM25  would go everywhere.  And then again, we sewed the screen onto
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      3:16PM 1  it.  And so instead of the screen trying to be stretched tight

      3:16PM 2  across this whole big thing, the screen only had to be

      3:16PM 3  stretched tight across these little inch squares.

      3:16PM 4            This is one of the ones that we didn't like.  So no,

      3:16PM 5  this never got used on a person.

      3:16PM 6  Q.  Okay.

      3:16PM 7  A.  And now comes the messy one, which is P226, which is used

      3:16PM 8  in conjunction with P222.  And this, again, is a piece of the

      3:17PM 9  foam screen that's slowly disintegrating now that it's old and

      3:17PM10  people are handling it.  And what I -- do I have to take it

      3:17PM11  out?

      3:17PM12  Q.  No.  I think everybody can see it.

      3:17PM13  A.  It's going to fall apart if I pick it up.  What it is --

      3:17PM14  and it's squished now from being in the box.  It's a round

      3:17PM15  piece of foam that I cut.  And it's tapered so it fits inside

      3:17PM16  the original splash shield that we did.

      3:17PM17  Q.  Okay.

      3:17PM18  A.  Because we wanted -- you know, the plastic screen that we

      3:17PM19  were using was good at distributing the force so it wouldn't

      3:17PM20  shrink down.  But this was even better because the holes in

      3:17PM21  the foam are even smaller.  So it should have prevented it

      3:17PM22  even more from shrinking, sucking down into the tissue.

      3:17PM23  Q.  When you were -- why don't you put them in the right bags

      3:17PM24  before we get confused again.

      3:17PM25  A.  Yes.
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      3:17PM 1  Q.  When you were building these, what was your objective?

      3:18PM 2  A.  Well, we wanted a device that would apply -- from my

      3:18PM 3  aspect I wanted a device that would distribute the pressure

      3:18PM 4  equally without creating tissue damage.

      3:18PM 5  Q.  And why is that difficult?

      3:18PM 6  A.  Well, for some of the devices -- as I said, that very

      3:18PM 7  first one that we used on a human, just the big cup, the

      3:18PM 8  splash shield that sucked right down into the tissue, and we

      3:18PM 9  made a ring.  Actually, I'll pass the buck.  You made a ring

      3:18PM10  in them.  I can't treat patients.  So he did it.

      3:18PM11  Q.  But the problem -- the problems were the distribution of

      3:18PM12  the -- of the suction evenly?

      3:18PM13  A.  That was one of the problems.

      3:18PM14  Q.  Okay.

      3:18PM15  A.  We wanted -- we wanted equal pressure everywhere.  We

      3:18PM16  didn't want the device to do harm.  We didn't want it to erode

      3:18PM17  into the tissue.  Even when I glued the tubing on there, when

      3:19PM18  I said we had a dent, if you -- we would have had to put the

      3:19PM19  device in the same spot day after day until it had healed.

      3:19PM20  And that's how you create a pressure sore.  We would have

      3:19PM21  occluded the blood flow near the skin.  So while on the first

      3:19PM22  day we didn't have a problem, we had to move it a little bit.

      3:19PM23  And so that still didn't solve all the problems.  So we just

      3:19PM24  kept playing, getting rid of the bad things and trying to keep

      3:19PM25  the good things.
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      3:19PM 1  Q.  Let's go into the actual history.  Do you recall Lou

      3:19PM 2  talking to you about a patient he had named Johnson?

      3:19PM 3  A.  Yes, I do.

      3:19PM 4  Q.  And what do you recall him telling you?

      3:19PM 5  A.  He just said that -- and Lou is very honest.  He said, I

      3:19PM 6  made a mistake on this guy and he fell apart.  And we need a

      3:19PM 7  way to fix it, and I -- it's -- he actually didn't show me the

      3:19PM 8  book.  He said, oh, here, I thought of this thing.  And he

      3:19PM 9  drew a picture similar, just on a piece of paper in his

      3:19PM10  office.  And I said, I can do that.

      3:19PM11  Q.  You said, I can do that?

      3:19PM12  A.  I said, I can do that.

      3:20PM13  Q.  And what was the "I can do that"?  What was the idea that

      3:20PM14  Lou gave you that day?

      3:20PM15  A.  It was applying not just the pressure -- applying the

      3:20PM16  negative pressure in the first study, where we were just

      3:20PM17  trying to make little granulation tissue grow from the bottom

      3:20PM18  up.  He said, globally, just pulling everything together.  And

      3:20PM19  you don't want to heal the top before the bottom heals.  So

      3:20PM20  it's like pulling everything together.  Really, it's like a

      3:20PM21  zipper.  You want to close it and pull everything together.

      3:20PM22  Q.  And is that -- is trying to get everything to close at the

      3:20PM23  same time, get the tissue to heal at the same time, did that

      3:20PM24  turn out to be very difficult to do?

      3:20PM25  A.  Oh, yes.  It's appears to be easy, but like most things,
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      3:20PM 1  there's a lot more involved.

      3:20PM 2  Q.  And did you design one of -- one of those prototypes, or

      3:20PM 3  something like that, to use on Mr. Johnson?

      3:20PM 4  A.  He had several.  He had the very first splash shield that

      3:20PM 5  eroded down into the wound.

      3:20PM 6  Q.  Right.  And so that didn't work?

      3:20PM 7  A.  That didn't work.  And unfortunately, we had to put one of

      3:21PM 8  those back on him for a day until I came up with a better

      3:21PM 9  alternative, which was just gluing the tubing on.  And so he

      3:21PM10  had the one where we glue the tube on, which as I said, just

      3:21PM11  made a dent and didn't cut into the tissue.  And I don't

      3:21PM12  remember if we used -- for treating the patients, he was --

      3:21PM13  they were his patients, so he remembers better than me.  I

      3:21PM14  would give him things.  And I don't remember if he used more

      3:21PM15  than the one of the tubing on him, or not.

      3:21PM16  Q.  But there were at least two different devices that you

      3:21PM17  used?

      3:21PM18  A.  Oh, yes.

      3:21PM19  Q.  And was there testing on -- did it work -- did you have

      3:21PM20  continuous suction?  Did you have intermittent suction?  What

      3:21PM21  was the level of suction?  Various testing went on?

      3:21PM22  A.  Back then we had just continuous suction.  It's -- the

      3:21PM23  intermittent came later.  But we did have -- we started out at

      3:21PM24  a higher vacuum.  We didn't know how much we needed in a

      3:21PM25  person.  We had some ideas from the pigs from the slightly
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      3:22PM 1  different things we were looking at.  So we started out

      3:22PM 2  higher, and then would have turned it down just to prevent the

      3:22PM 3  sucking into the tissue and creating harm.

      3:22PM 4  Q.  Do you recall that after Mr. Johnson made his miraculous

      3:22PM 5  recovery, there were a few other patients that you worked with

      3:22PM 6  a device on?

      3:22PM 7  A.  Yes.

      3:22PM 8  Q.  And on each of these patients did you have to hand-make

      3:22PM 9  the device to use?

      3:22PM10  A.  Yes, I did.  All the wounds were slightly different sizes.

      3:22PM11  We do learn from our mistakes.  So we were cutting out the bad

      3:22PM12  things.  And yeah, each one was custom made for each patient.

      3:22PM13  Q.  And do you recall that there was a whole series of

      3:22PM14  experiments and improvements and experiments and improvements?

      3:22PM15  A.  Yes.

      3:22PM16  Q.  Well, in addition to the few humans, did there come a time

      3:22PM17  when you began doing studies on pigs?

      3:22PM18  A.  It was back and forth.  We actually had done the first pig

      3:22PM19  study where we were just doing the granulation from the bottom

      3:23PM20  up, the protocol they showed this morning, which, actually,

      3:23PM21  the title of it was for surface wounds, which were -- they're

      3:23PM22  ten millimeters deep, which isn't very deep.  It's -- a dime

      3:23PM23  is a millimeter thick.  So you put ten dimes, it's maybe a

      3:23PM24  quarter of an inch, a little bit more.  So we did some of

      3:23PM25  those.  Then we did Mr. Johnson.  Then we went back and did
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      3:23PM 1  some more pigs from things we observed from Mr. Johnson,

      3:23PM 2  learned some from the pigs.  So really, a lot of back and

      3:23PM 3  forth.

      3:23PM 4  Q.  Okay.  Well, let's come back -- let's go back to the

      3:23PM 5  beginning.  Why do you use pigs?

      3:23PM 6  A.  Pigs are the animal of choice for wound healing studies.

      3:23PM 7  They're the standard.  It's -- they're a tight skinned animal

      3:23PM 8  like people are.  You know, with dogs or cats or rabbits,

      3:23PM 9  whatever, you can grab just a whole handful of fur and move it

      3:23PM10  all around.  And they heal differently.  So the skin just

      3:23PM11  contracts right down and shrinks down, and you don't really

      3:23PM12  form a lot of new tissue.

      3:23PM13            Pigs are tight skinned.  They have -- like people,

      3:23PM14  they have to form granulation tissue.  You have to fill the

      3:24PM15  defect first.  It'll contract some, but you do need new

      3:24PM16  tissue.  And also, the skin of the animals -- the pigs is very

      3:24PM17  close to human.  Pigs actually have hair.  They don't have

      3:24PM18  fur.  They have the same number of hairs per square inch that

      3:24PM19  people do.  Ours are not as coarse of hairs, but we have the

      3:24PM20  same number.  Now, the top layer of skin, the epidermis, is

      3:24PM21  very similar.  The dermis is similar.  The blood supply is

      3:24PM22  similar.

      3:24PM23  Q.  Tell us -- don't tell us about the experiment itself.  But

      3:24PM24  tell us, what do you -- how do you house the pigs?  How many

      3:24PM25  pigs can you house at a time?  How does that work?
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      3:24PM 1  A.  It's an involved process.  Originally -- oh, I'm sorry.

      3:24PM 2  You have to submit a protocol, an animal care and use

      3:24PM 3  committee protocol, to the university.  There's a committee

      3:24PM 4  that reviews it, both to make sure -- several things, that the

      3:24PM 5  animals are treated humanely; that the science is good; that

      3:24PM 6  you use enough animals to prove what you're trying to prove,

      3:25PM 7  but you can't use too many animals.  Because once you know

      3:25PM 8  what the results are, it's not really an experiment anymore.

      3:25PM 9  So according to the Animal Welfare Act, if you know what the

      3:25PM10  result is in an animal experiment, you have stop.

      3:25PM11            You submit the protocol.  You get approval.  And

      3:25PM12  usually, it goes back and forth once or twice.  They'll ask a

      3:25PM13  question, want some explanation.  You get it approved.  You

      3:25PM14  get -- you submit an order for the animals so the pigs will

      3:25PM15  come in.  They get housed in a room -- several rooms that they

      3:25PM16  have available for housing.  Usually there's four pigs per

      3:25PM17  room.  There's four pens per room.  That's cinder block walls

      3:25PM18  with cyclone fencing in between to divide it into four pens.

      3:25PM19  Actually, the cyclone fencing is movable.  The bigger the

      3:25PM20  animal, the more square feet, the bigger the pen is.

      3:25PM21  Q.  And how many -- what size pigs do you usually use?

      3:25PM22  A.  We usually use smaller pigs, anywhere from 30 to 50

      3:26PM23  pounds, 60 pounds.

      3:26PM24  Q.  And they're in an area, they have room to move around?

      3:26PM25  A.  Oh, yes.  They move around.  You have to give them -- they
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      3:26PM 1  call it environmental enrichment.  You have to give them toys.

      3:26PM 2  They're very smart animals.  They're usually there for a week

      3:26PM 3  before you can do anything.  They have to get used to the

      3:26PM 4  food, the people, just get acclimated to their new housing.

      3:26PM 5  Q.  And what sort of health provisions do you make for the

      3:26PM 6  pigs?

      3:26PM 7  A.  The very first day they come in, before the university

      3:26PM 8  will even accept any animal, the veterinarian looks at them.

      3:26PM 9  That's not just pigs.  That's all animals.  You don't want to

      3:26PM10  bring a sick animal in that will infect all the other animals.

      3:26PM11  So they do get an initial screening by the vet.  We use --

      3:26PM12  I'll give a plug for Purina.  They use Purina chows for --

      3:26PM13  whether it's pig chow or goat chow or whatever.  They make all

      3:26PM14  of them.  So you have high quality food.  It's supplemented

      3:26PM15  with dog biscuits and apples and things.

      3:26PM16  Q.  And let's talk about the pig -- the pig is there.  How do

      3:27PM17  you -- what do you do?  How do you put a wound on a pig?  Do

      3:27PM18  you put it to sleep first?

      3:27PM19  A.  Yes, we do.  What we do is, initially, when you go in the

      3:27PM20  pen -- in that first week when they're there, you play with

      3:27PM21  them, you scratch them.  They love to get scratched in their

      3:27PM22  neck, around their jowls, and just to get them used to people.

      3:27PM23  And you go in with a -- sounds kind of bad.  You get their

      3:27PM24  trust, but then you go in there with a shot.  And it's -- with

      3:27PM25  a little bit of a tube with a needle on the end.  And you just
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      3:27PM 1  stick it in their rear end, just like you do with children.

      3:27PM 2  And then when they run around the pen, you just inject them

      3:27PM 3  with a sedative, and they fall asleep.  And then we put them

      3:27PM 4  in a cart, take them to the animal OR.  We shave -- since

      3:27PM 5  everything we're doing is on the back, you shave their back.

      3:27PM 6  You scrub it with antibiotic soaps and iodine and things to

      3:27PM 7  kill all the bacteria.  You give them a gas anesthetic, like

      3:27PM 8  you do with people.

      3:27PM 9  Q.  Is a mask on?

      3:28PM10  A.  Initially, you can put a mask on them, or you can put a --

      3:28PM11  it's called an endotracheal tube, in them, where the tube

      3:28PM12  actually goes down into their lungs.  And so they're asleep

      3:28PM13  the whole time.

      3:28PM14            And then you have to keep very careful records

      3:28PM15  proving that their asleep.  It's -- there's things you do.

      3:28PM16  You pinch their toes -- or their hooves, in pigs.  Or you

      3:28PM17  touch them on the corner of the eye to see if they blink or

      3:28PM18  not.  And once you're sure they're asleep, we made little

      3:28PM19  wounds on their backs.

      3:28PM20  Q.  And you make the same wound on each side of the back?

      3:28PM21  A.  They're one near the head, one near the tail.  It's not

      3:28PM22  side to side.  It's front and back.  For this it was an inch

      3:28PM23  diameter and about a quarter of an inch deep.

      3:28PM24  Q.  And are you the person who makes all the wounds?

      3:28PM25  A.  Yes.  I --
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      3:28PM 1  Q.  And why do you do that?

      3:28PM 2  A.  I just want to make sure it's done right.  So I do it.

      3:28PM 3  Q.  Okay.  And then after the wounds are made, do you then --

      3:28PM 4  what do you put on them at that point?

      3:29PM 5  A.  That depends what we do.  For the --

      3:29PM 6  Q.  Let's assume we're going to do these.

      3:29PM 7  A.  Yes.  I was going to say, for the first study we did,

      3:29PM 8  where we were just looking at new tissue formation, we put one

      3:29PM 9  of the masks or cups over each of the wounds.

      3:29PM10  Q.  Okay.  You put them over each of the wounds?

      3:29PM11  A.  Yeah.  Each wound had its own cup, so there was two.

      3:29PM12  Q.  Okay.

      3:29PM13  A.  And then we hooked up the tubing on to one of them.

      3:29PM14  Because you want to treat the wounds as close to identical as

      3:29PM15  you can, just to make sure that what you're doing doesn't

      3:29PM16  cause any variations in the results.  So we put the same style

      3:29PM17  cup, one on each wound.  We only attached the vacuum to one.

      3:29PM18  You try to minimize the variables so hopefully the only

      3:29PM19  difference is the vacuum.

      3:29PM20  Q.  Okay.  And then after you put the cup on the wounds, then

      3:29PM21  is that the point that you put on the T-shirts?

      3:29PM22  A.  Well, first -- well, we had to tape the cups on.

      3:29PM23  Q.  Right.

      3:29PM24  A.  Because what happens with the pigs -- well, what happens

      3:30PM25  with everybody, people too, is as you heal, you itch.  And so
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      3:30PM 1  the pigs will try and rub up against side.  If they rub up

      3:30PM 2  against the wall, it wasn't bad.  But if they rub up against

      3:30PM 3  the fencing, it's a little more abrasive.  And so we would

      3:30PM 4  tape the cups in place, and then we'd put T-shirts, two

      3:30PM 5  T-shirts on the pigs.  Then what you hope, when they rub, is

      3:30PM 6  that they rub between the T-shirts and not between, like, the

      3:30PM 7  T-shirt and the cup.  So they don't knock the cup off.

      3:30PM 8  Q.  And do the T-shirts help keep the cups on?

      3:30PM 9  A.  The T-shirt by itself, not really.  It's the tape.

      3:30PM10  Q.  Okay.  So then did you take them back to their pen?

      3:30PM11  A.  They go back to their pen.  They wake up in their pen.  I

      3:30PM12  wish we had a system like was mentioned for the horse that

      3:30PM13  broke its leg, where we can wake them up where something like

      3:30PM14  that doesn't happen.  But when they wake up, it's like they're

      3:30PM15  drunk.  They -- as they slowly wake up, they try and stand up

      3:30PM16  and they fall over.  And then the next time they'll stand up

      3:30PM17  and maybe take a step or two and fall back over.  And that's

      3:31PM18  horrible to watch, but it's -- what happens is when they fall

      3:31PM19  over, if they're standing next to the wall, they'll fall over.

      3:31PM20  And since the cup is stuck up a couple of inches from their

      3:31PM21  back, that's the first thing that hits the wall.  And so the

      3:31PM22  cup sometimes got knocked off.

      3:31PM23  Q.  Okay.  And so then they wake up, and they go about their

      3:31PM24  life?

      3:31PM25  A.  Well, and I should back up.  If the cup got knocked off
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      3:31PM 1  and the pig is still awake, usually what -- there were two of

      3:31PM 2  us.  And according to university policy, we have to be there

      3:31PM 3  watching the pig wake up.

      3:31PM 4  Q.  Make sure nothing goes wrong?

      3:31PM 5  A.  To make sure nothing goes wrong until it's up and standing

      3:31PM 6  and walking around and eating and drinking and -- which for

      3:31PM 7  pigs, the eating part comes quick.

      3:31PM 8  Q.  Okay.

      3:31PM 9  A.  And so if the cup came off, one person would hold the pig,

      3:31PM10  usually pick it up.  And it would try and run in place, and

      3:31PM11  then while the other person just reattached the cup and

      3:31PM12  recreated the vacuum seal.

      3:31PM13  Q.  Okay.  Let's talk.  We've got the pigs back in the pen.

      3:31PM14  And you have, like, one or two at a time?

      3:32PM15  A.  We were doing other experiments at the same time with

      3:32PM16  other pigs.

      3:32PM17  Q.  Unrelated?

      3:32PM18  A.  Unrelated, yes.  We were testing some other things.  So we

      3:32PM19  had room for two pigs for this study.  So there were -- each

      3:32PM20  pig got its own pen.  You couldn't group house them because

      3:32PM21  the tubing would get tangled.

      3:32PM22  Q.  Okay.  So we have them in the pens.  They've got on --

      3:32PM23  they've got small wounds.  They've got a cup on top of it, on

      3:32PM24  top of two wounds.  One of the cups is connected to suction,

      3:32PM25  right?
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      3:32PM 1  A.  That's correct.

      3:32PM 2  Q.  And then they've got a T-shirt on over that?

      3:32PM 3  A.  Two T-shirts.

      3:32PM 4  Q.  Two T-shirts on over that?

      3:32PM 5  A.  Yes.

      3:32PM 6  Q.  Okay.  And so then what things did you test them for?

      3:32PM 7  Let's talk about the two major tests that you did, types of

      3:32PM 8  tests.

      3:32PM 9  A.  Yeah.  The first test, which I started -- I mentioned, was

      3:32PM10  the granulation tissue.  We were just looking for how fast the

      3:32PM11  new tissue would form when we applied the vacuum to it.

      3:32PM12  Q.  Okay.  So let me make sure I understand.  You've got a

      3:33PM13  wound?

      3:33PM14  A.  Yes.

      3:33PM15  Q.  And on one wound you're applying suction to it?

      3:33PM16  A.  Correct.

      3:33PM17  Q.  And what you're seeing is how quickly that wound fills up?

      3:33PM18  A.  Yes.

      3:33PM19  Q.  New flesh grows?

      3:33PM20  A.  Yes.

      3:33PM21  Q.  And you're comparing that with the other wound that

      3:33PM22  doesn't have suction and just naturally heals?

      3:33PM23  A.  That's correct.

      3:33PM24  Q.  And these are young, healthy pigs?

      3:33PM25  A.  Yes, they are.
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      3:33PM 1  Q.  And so how do you test -- how do you check and see how the

      3:33PM 2  wounds are healing?

      3:33PM 3  A.  What we did is we just measured the volume of the hole.

      3:33PM 4  It's -- I'm going back to my dental school days.  There's a

      3:33PM 5  dental impression material called Geltrate, which is -- if

      3:33PM 6  anybody's ever had a crown or a bridge or something, or even

      3:33PM 7  braces, that's just what they use.  They put it in a tray and

      3:33PM 8  stick it in your mouth.  It's like Jell-O -- or yeah, it's

      3:33PM 9  like Jell-O.  It's a powder and liquid.  You stir it up.  You

      3:33PM10  put it in the wound.  You smooth it with a spatula so it's

      3:33PM11  flat.  It takes about 30 seconds, and it gets hard.  And then

      3:33PM12  you just pick it out.

      3:34PM13            And you put it in a -- it's called a graduated

      3:34PM14  cylinder.  It's a tall glass container, a cylinder, just a

      3:34PM15  tube with markings on the side to say what the volume of water

      3:34PM16  is.  And you fill it up about halfway to a marking where you

      3:34PM17  know.  And you drop the mold that you took in, and you see how

      3:34PM18  much water got displaced.  If it's 8 ml. of water or 10, you

      3:34PM19  know how big the hole is, the defect.  And over time what

      3:34PM20  happens is, you might go from 10 ml. to 5 to 3 to 1 to 0 when

      3:34PM21  it's flushed with surrounding tissue.  So really, we're not so

      3:34PM22  much measuring how much new tissue is there.  We're measuring

      3:34PM23  how much isn't there.

      3:34PM24  Q.  Okay.

      3:34PM25  A.  And then it gradually fills from the bottom, and goes to
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      3:34PM 1  zero.

      3:34PM 2  Q.  So it's the same thing?

      3:34PM 3  A.  Yes, same result.

      3:34PM 4  Q.  You take a Jell-O mold.  From time to time you go in there

      3:34PM 5  and you take a Jell-O mold of the wounds and see how the hole

      3:34PM 6  is decreasing?

      3:34PM 7  A.  That's correct.

      3:34PM 8  Q.  And according to your protocol and the statisticians, how

      3:35PM 9  many pigs do you need to make a scientific survey?

      3:35PM10  A.  For this study they said to use five pigs.

      3:35PM11  Q.  Okay.  And as a matter of fact, did you use five pigs?

      3:35PM12  A.  Yes, we did.

      3:35PM13  Q.  And what did the results show?

      3:35PM14  A.  The results showed that the vacuum-treated wounds filled

      3:35PM15  with granulation tissue faster than the controlled ones did.

      3:35PM16  Q.  That the VAC caused -- or the VAC or the VAC product

      3:35PM17  caused the wounds to close and heal faster?

      3:35PM18  A.  That's correct.

      3:35PM19  Q.  Okay.  And you said you used five pigs.  Did you actually

      3:35PM20  have to use six pigs to get five pigs results?

      3:35PM21  A.  We did, yes.

      3:35PM22  Q.  Explain -- explain pig four.  You ended up using six pigs

      3:35PM23  to get five pigs results, which you needed?

      3:35PM24  A.  Yes, we did.

      3:35PM25  Q.  Explain what happened to pig four.
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      3:35PM 1  A.  Yeah, what I'm sure will be referred to as the missing pig

      3:35PM 2  four.

      3:35PM 3  Q.  Okay.

      3:35PM 4  A.  What happened on pig four is when we put the cup back on,

      3:36PM 5  and we put the T-shirt on, the pig woke up.  And we went back

      3:36PM 6  to take our next measurements.  When we took the T-shirt off,

      3:36PM 7  the cup had slid a little bit.  So it wasn't over the top of

      3:36PM 8  the wound anymore.  And we still had a vacuum.  You could tell

      3:36PM 9  that.  If you lose a vacuum, like I said, when the pigs fell

      3:36PM10  over and hit the cup, the gauge on the pump would go to zero.

      3:36PM11  So you knew you had zero vacuum.

      3:36PM12  Q.  Right.

      3:36PM13  A.  This pig maintained its vacuum the whole time.  So what we

      3:36PM14  were doing is actually, we were treating -- or the vacuum was

      3:36PM15  on skin instead of on the wound.  And we had no idea when this

      3:36PM16  happened because the T-shirts were there.  So we couldn't see.

      3:36PM17  Q.  Okay.  Let me understand.  Okay.  You've got a cup on a

      3:36PM18  wound?

      3:36PM19  A.  Yes.

      3:36PM20  Q.  And that's treating a wound.  If the cup falls totally

      3:36PM21  off, your vacuum goes down and you can figure it out and know

      3:36PM22  real quickly?

      3:36PM23  A.  That's correct.

      3:36PM24  Q.  But if the -- if the cup gets knocked so it just moves

      3:36PM25  over, it's still vacuuming on this -- on this well piece of
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      3:36PM 1  skin, right?

      3:36PM 2  A.  That's correct.

      3:36PM 3  Q.  And so you don't know?

      3:37PM 4  A.  We didn't know.

      3:37PM 5  Q.  Well, why couldn't you just say, well, we'll go from this

      3:37PM 6  point forward?

      3:37PM 7  A.  Well, it was -- the wound was untreated for an unknown

      3:37PM 8  amount of time.  That's like when the suction was lost, we

      3:37PM 9  knew it was 30 seconds, a minute, a very short time.  This

      3:37PM10  could have been a day or two days.  We didn't know.  And so it

      3:37PM11  really wasn't appropriate to include that pig with the other

      3:37PM12  ones because the treatment was different.

      3:37PM13  Q.  Well, as a scientist, when you get a situation like that,

      3:37PM14  where you've got bad data, should you include that in with the

      3:37PM15  other data?

      3:37PM16  A.  No, you really shouldn't.

      3:37PM17  Q.  Did you feel like you should notify the Patent Office or

      3:37PM18  anybody about that one's falling off?

      3:37PM19  A.  That was a technique error.  It was -- that was -- it was

      3:37PM20  wrong -- would have been wrong to include it because it was --

      3:37PM21  it wasn't treated the same.

      3:37PM22  Q.  And has that ever -- I assume you've done a lot of pig

      3:37PM23  surveys -- studies in your life?

      3:37PM24  A.  Yes, I have.

      3:37PM25  Q.  Is that totally unusual for a pig just to knock the cup
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      3:38PM 1  over?

      3:38PM 2  A.  No, it's not.

      3:38PM 3  Q.  Okay.  And as a matter of fact, when this happened back

      3:38PM 4  in -- was this in 1998, 19 -- I mean, 1988 or '89?

      3:38PM 5  A.  It would have been in '89.

      3:38PM 6  Q.  '89.  Back in 1989 did you make a note about it?

      3:38PM 7  A.  Yes, I did.

      3:38PM 8            MR. MACON:  Would you put up D46, please, Trevor?

      3:38PM 9  Uh-oh.  I think I touched something, Your Honor.

      3:38PM10            THE COURT:  You have to be careful.

      3:38PM11            Now, tell us what D46 is first, if you would,

      3:38PM12  Doctor.

      3:38PM13            THE WITNESS:  D46 is a -- just a piece of notebook

      3:38PM14  paper where I wrote down on the left-hand column where it says

      3:39PM15  P1, P2, et cetera, those are the pigs.  S stands for suction.

      3:39PM16  So that's the vacuum-treated wounds.  C stands for control.

      3:39PM17  Across this top, where it says D0 -- look at the one I have.

      3:39PM18  D04 or 11, are different numbers -- are different days.  The D

      3:39PM19  number is then followed by the number of day.  And then it's

      3:39PM20  the volume of the wound.  It's how big the hole itself was.

      3:39PM21  Then you can see on pig four it says "shifted," over there

      3:39PM22  on -- near the right-hand side.

      3:39PM23  BY MR. MACON:

      3:39PM24  Q.  Okay.  Let's see.  Trevor, D4 -- go there.  And that's

      3:39PM25  your handwriting?
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      3:39PM 1  A.  Yes, it is.

      3:39PM 2  Q.  And is it handwriting that you did at the time?

      3:39PM 3  A.  Yes, it is.

      3:39PM 4  Q.  And that word, what is it?  Your handwriting is not the

      3:39PM 5  best?

      3:39PM 6  A.  It says "shifted."

      3:39PM 7  Q.  Okay.  And what does that mean?

      3:39PM 8  A.  Well, it means the cup over the vacuum wound had slid.

      3:39PM 9  The wounds were only inch diameter, so it didn't have to slide

      3:40PM10  far, but it shifted.

      3:40PM11  Q.  Okay.  And is this -- now, just -- what is a lab notebook?

      3:40PM12  A.  That's where you just keep records of what you're doing.

      3:40PM13  It's what -- the procedures, the results.

      3:40PM14  Q.  Is that a usual scientific procedure?

      3:40PM15  A.  Yes, it is.

      3:40PM16  Q.  Okay.  And let's also look at P664.  What is P664?

      3:40PM17  A.  This is actually a photocopy of the actual laboratory book

      3:40PM18  itself.  We were treating two pigs at the same time, pigs

      3:40PM19  three and four.  And since -- again, there's the notation that

      3:40PM20  it shifted.  Here I printed a little more legibly in this one.

      3:40PM21  But since we knew that there was a problem with this pig, then

      3:40PM22  you can see it says -- where it's highlighted in yellow, it

      3:40PM23  says S4, which is suction 4.  But we made the annotation then

      3:41PM24  at the top to make that pig 4A.

      3:41PM25  Q.  The number -- what?  Number 6 became 4A?
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      3:41PM 1  A.  No.  The number 4 was 4A.  And it's going to get

      3:41PM 2  confusing.  What we did is, pig number 5 became 4B.  And then

      3:41PM 3  pig number 6 became 5.  We just shifted everybody one.  Kind

      3:41PM 4  of like when you shifted all a seat, the same thing.  You just

      3:41PM 5  shifted one.

      3:41PM 6  Q.  We don't like the analogy, but go ahead.

      3:41PM 7  A.  I didn't mean it that way, but --

      3:41PM 8  Q.  Okay.  But anyway, you need to have five pigs.  And you

      3:41PM 9  used five pigs, right?

      3:41PM10  A.  Yes, we did.

      3:41PM11  Q.  And you didn't use the one whose cup had moved?

      3:41PM12  A.  That's correct.

      3:41PM13  Q.  Now, when you -- when you reported this data, you used --

      3:41PM14  you used the data for pigs 3 through 5, you used some of the

      3:41PM15  data in progress, right?

      3:41PM16  A.  Yes, we did.

      3:42PM17  Q.  And the others you used the final data?

      3:42PM18  A.  For pigs 1 and 2 it was the final data.

      3:42PM19  Q.  And was there any difference the effect of that?

      3:42PM20  A.  No.

      3:42PM21  Q.  As a matter of fact, did all the pigs show improvement in

      3:42PM22  granulation?

      3:42PM23  A.  All the pigs -- all the vacuum-treated wounds showed

      3:42PM24  improvement, yes.

      3:42PM25  Q.  And all -- and showed greater improvement than the
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      3:42PM 1  non-vacuum-treated?

      3:42PM 2  A.  That's correct, yes.

      3:42PM 3  Q.  In addition to the granulation, did you do another type of

      3:42PM 4  test on these pigs?

      3:42PM 5  A.  We did.  It's -- we did a study where we deliberately

      3:42PM 6  infected wounds with bacteria.  This was -- as I said, there

      3:42PM 7  was a lot of give and take.  We noticed in Mr. Johnson that

      3:42PM 8  his wound -- which really did smell, after we had treated it

      3:42PM 9  for a while, didn't smell as bad.  So we figured there weren't

      3:42PM10  as many bacteria there.  So we wanted to study that, see what

      3:42PM11  the effects were.  So he came back.  We submitted another

      3:42PM12  protocol to the committee.

      3:43PM13            Then we were -- that got approved.  We ordered more

      3:43PM14  pigs, brought them in.  And then, similarly, we made two

      3:43PM15  wounds, one in the front, one in the back, injected bacteria

      3:43PM16  into the wounds.  Actually, I'm going to have to --

      3:43PM17  Q.  Let's stop here and make sure we understand.  Okay.  What

      3:43PM18  you were trying to do with this set of tests is you're trying

      3:43PM19  to figure out if the VAC actually helped reduce bacteria and

      3:43PM20  infection; is that right?

      3:43PM21  A.  That's correct, yes.

      3:43PM22  Q.  And so what you did was, you put a set amount of bacteria

      3:43PM23  in there and determined whether or not the VAC caused the

      3:43PM24  bacteria to die faster than the untreated?

      3:43PM25  A.  That's correct, yes.
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      3:43PM 1  Q.  Now, tell us -- tell us how you measure bacteria.

      3:43PM 2  Bacteria are little bitty things, right?

      3:43PM 3  A.  Yes, they are.

      3:43PM 4  Q.  Okay.  Tell us.

      3:43PM 5  A.  What we did is we took a device, a little piece of medical

      3:43PM 6  equipment called a punch biopsy.  It looks like a metal straw.

      3:44PM 7  It's very sharp on the one end and has a plastic handle on the

      3:44PM 8  other end.  And you put it on top of the wound, or on top of

      3:44PM 9  the tissue, and you give a little twist as you're pushing

      3:44PM10  down.  And it cuts.  And you get a nice little circular piece

      3:44PM11  of tissue.  And you take a little pair of tweezers, pick it up

      3:44PM12  and then you just snip it on the bottom.

      3:44PM13            And then you take that piece of tissue, and to

      3:44PM14  prevent it from drying out, you put it in what's called a

      3:44PM15  tissue grinder, with a little bit of liquid.  And then you

      3:44PM16  grind it up.  And then you take a little bit of that liquid

      3:44PM17  and put some in a test tube.  And then you take the -- it's

      3:44PM18  got other saline in it.  They mentioned saline before, is just

      3:44PM19  salt water.  The bacteria won't grow, but they won't die.

      3:44PM20  They won't divide, but they won't die.  So it stays the same

      3:44PM21  number.

      3:44PM22  Q.  Stop.  Let me make sure I've got you.

      3:44PM23  A.  Yes.

      3:44PM24  Q.  Okay.  So what you do is you go to the back of the pig,

      3:44PM25  and you cut a little piece, tiny piece.  And you take it back.
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      3:44PM 1  Cut a little piece out of the wound with the VAC and a little

      3:44PM 2  piece about the untreated one.  You take them back separately.

      3:45PM 3  A.  Yes.

      3:45PM 4  Q.  And then you grind it up and put it in salt water, right?

      3:45PM 5  A.  That's correct.

      3:45PM 6  Q.  I'm with you.  Go ahead.

      3:45PM 7  A.  And then from the first little test tube with salt water,

      3:45PM 8  you take a known volume of liquid and you put some in the

      3:45PM 9  second test tube and you stir it up.  And then you go to a

      3:45PM10  third test tube and -- because what that does is, you try and

      3:45PM11  get it -- divide it by ten each time.  So if the first test

      3:45PM12  tube has a thousand, the second one will have a hundred, the

      3:45PM13  third one will have ten and the last will only have one.  And

      3:45PM14  then you just count the number of bacteria there.  And if it

      3:45PM15  really is 110 in 1, you know you did it right.  If it's 632

      3:45PM16  down to 13 down to 8, you know there's something wrong.  And

      3:45PM17  you do everything three times just to make sure that you're

      3:45PM18  doing everything properly.

      3:45PM19  Q.  Let me see if I understand you.  Once you have this ground

      3:45PM20  up and in salt water, then you dilute it down till you get a

      3:45PM21  real small amount so you can count them.  Because you don't

      3:46PM22  want a million.  You don't want to count a million.  You want

      3:46PM23  to try to count ten or 20?

      3:46PM24  A.  That's correct.  Actually, we diluted it ten times.  There

      3:46PM25  were ten -- well, really, there were 30 test tubes for each
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      3:46PM 1  one because we did each one three times.

      3:46PM 2  Q.  But you basically -- you're ultimately just going to sit

      3:46PM 3  down and just count the bacteria?

      3:46PM 4  A.  You manually count the bacteria as they -- you let them

      3:46PM 5  grow overnight.  And then you actually touch the little dots

      3:46PM 6  where they grow up to count them, to make sure you know which

      3:46PM 7  ones you've counted.  If there's a hundred little dots -- they

      3:46PM 8  go in a dish that's about this big.  And so if there's a

      3:46PM 9  hundred little dots down there, you could easily lose track of

      3:46PM10  which ones you counted.  So there are devices that -- it's

      3:46PM11  like the clickers where you -- for counting people.  You touch

      3:46PM12  it and it's -- every time you touch it to the dish, it counts

      3:46PM13  once.  So you just touch all the dots and you see how many

      3:46PM14  there are.

      3:46PM15  Q.  And so then you compare -- at each periodic time that you

      3:46PM16  do it, you compare the number of bacteria in the ones treated

      3:46PM17  with the VAC and compare it with the wounds that were not

      3:47PM18  treated by the VAC, and see if there's fewer in the one that

      3:47PM19  was treated by VAC?

      3:47PM20  A.  That's correct.

      3:47PM21  Q.  And to get to the punch line, did you do two studies with

      3:47PM22  five pigs each in each study?

      3:47PM23  A.  Yes, we did.

      3:47PM24  Q.  And did the VAC show improvement in killing bacteria in

      3:47PM25  both of them?
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      3:47PM 1  A.  Yes, it did.

      3:47PM 2  Q.  Okay.  Now, let's talk about it.  Before you actually got

      3:47PM 3  to the study of the five -- of the first set of five pigs, did

      3:47PM 4  you use one pig to sort of determine how much bacteria to use?

      3:47PM 5  A.  Yes, we did.  The first pig -- there wasn't really

      3:47PM 6  anything like this in the literature that we could go back to

      3:47PM 7  to form a good sound basis for what we were doing.  Nobody had

      3:47PM 8  really infected pigs before.

      3:47PM 9            And so the first pig is -- we made our two wounds.

      3:47PM10  We injected them both with bacteria.  And we put -- it's going

      3:47PM11  to sound like a lot.  We put ten billion bacteria in each

      3:47PM12  wound.  And it was very -- actually, it worked too good.  We

      3:48PM13  were afraid the pig was going to get sick and die -- would get

      3:48PM14  a blood infection and it would die.

      3:48PM15  Q.  So the first pig you weren't really testing whether the

      3:48PM16  VAC was effective or not.  You were just seeing what's a good

      3:48PM17  amount that'll infect the pig but not kill him?

      3:48PM18  A.  That's correct, yes.

      3:48PM19  Q.  And then you did two sets of five pigs each?

      3:48PM20  A.  That's correct.

      3:48PM21  Q.  And both of them showed greater success with the VAC?

      3:48PM22  A.  Yes, they did.

      3:48PM23  Q.  Okay.  And were there any hiccups in one of those two

      3:48PM24  tests?

      3:48PM25  A.  Yes, there was.  In the last pig, in one of the tests on
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      3:48PM 1  the last day, somehow we introduced a bacteria we didn't want

      3:48PM 2  into -- somehow got into the process.

      3:48PM 3  Q.  Now -- okay.  You've got -- you've got one kind of

      3:48PM 4  bacteria?

      3:48PM 5  A.  Yes.

      3:48PM 6  Q.  And you're measuring how you -- how the VAC is killing

      3:48PM 7  that off?

      3:49PM 8  A.  That's correct.

      3:49PM 9  Q.  And then you find a different type of bacteria?

      3:49PM10  A.  That's correct.

      3:49PM11  Q.  How did -- how did the different type of bacteria get into

      3:49PM12  this pig's wound?

      3:49PM13  A.  It could have happened -- well, not necessarily it was in

      3:49PM14  the wound, but the contaminant could have been there one of

      3:49PM15  two ways.  Either it did get in the wounds.  It was a day 6.

      3:49PM16  So on day 5 one of us could have had dirty gloves that, when

      3:49PM17  we were putting the dressings back on the pig, and we infected

      3:49PM18  both of the wounds.  Or as I mentioned, when you take the

      3:49PM19  piece of granulation -- or the biopsy tissue, and you put it

      3:49PM20  in the salt water, if the salt water was infected, because

      3:49PM21  that gets used on both.  Because both wounds were

      3:49PM22  contaminated.  It wasn't just the one wound.

      3:49PM23  Q.  And -- oh, both the VAC and the non-VAC, both were

      3:49PM24  infected?

      3:49PM25  A.  Yes.
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      3:49PM 1  Q.  And so what did you do with those?  That obviously wasn't

      3:49PM 2  good data.  What did you do with that?

      3:50PM 3  A.  Oh, with that, no, we didn't count that data because it

      3:50PM 4  had an unknown contaminant in there.

      3:50PM 5            THE COURT:  Mr. Macon, would you find a nice place

      3:50PM 6  for a break?

      3:50PM 7            MR. MACON:  Couple more questions and I'll jump out

      3:50PM 8  of the way.

      3:50PM 9            THE COURT:  Sure.  Absolutely.

      3:50PM10  BY MR. MACON:

      3:50PM11  Q.  So you didn't count the day that it got infected; is that

      3:50PM12  right?

      3:50PM13  A.  That's correct.

      3:50PM14  Q.  And you didn't count that pig after that day?

      3:50PM15  A.  No, we didn't.

      3:50PM16  Q.  Okay.  And is what you did scientifically correct?

      3:50PM17  A.  Yes, it is.

      3:50PM18  Q.  And would it have been accurate or scientifically proper

      3:50PM19  to have counted the day that it had -- got contaminated from

      3:50PM20  some other source?

      3:50PM21  A.  No, it would not.

      3:50PM22  Q.  Did you do what was right?

      3:50PM23  A.  Yes, we did.

      3:50PM24            MR. MACON:  Good time, Your Honor.

      3:50PM25            THE COURT:  Okay.  Thank you so much.
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      3:50PM 1            Ladies and gentlemen, thank you so much for your

      3:50PM 2  wonderful attention.  We'll take our break.  We'll come back

      3:50PM 3  at ten after 4:00, and we'll go till a little bit after 5:00,

      3:50PM 4  and then take our recess for today.  Let's all rise for this

      3:50PM 5  good jury.  And Mr. Ramirez, will you lead the jury out?

      3:50PM 6       (Recess)

      3:59PM 7       (Open court, jury present)

      4:12PM 8            THE COURT:  Thank you so much, ladies and gentlemen.

      4:12PM 9  Please be seated.  And good, somebody's catching that door.

      4:12PM10  Thank you so much.

      4:12PM11            Yes, sir, Mr. Macon.  Please proceed.

      4:12PM12  BY MR. MACON:

      4:12PM13  Q.  Dr. Morykwas, end of that subject.

      4:12PM14  A.  Okay.

      4:12PM15  Q.  Why do we have to do these animal experiments?  I mean, I

      4:12PM16  know you try to do it in a humane way, but still, why?

      4:13PM17  A.  Well, I think ethically you have to do it for people.

      4:13PM18  That's -- we didn't know what was going to happen when we

      4:13PM19  applied this.  And to try to just experiment on humans without

      4:13PM20  any scientific basis is wrong.

      4:13PM21  Q.  Is integrity very important to you?

      4:13PM22  A.  Oh, yes.

      4:13PM23  Q.  You've been in academia for -- either as a student or

      4:13PM24  working for a university virtually your entire life?

      4:13PM25  A.  That's correct.
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      4:13PM 1  Q.  Before these lawyers, have you ever been accused of

      4:13PM 2  changing data, cheating, falsifying data, anything like that?

      4:13PM 3  A.  Never.

      4:13PM 4  Q.  Why not?

      4:13PM 5  A.  I never did it.

      4:13PM 6  Q.  What's the most important thing to you about the VAC?

      4:13PM 7  A.  The fact that it's helped a million people.  Medical

      4:13PM 8  doctors use it every day, have grateful patients.  I know Lou

      4:13PM 9  gets gifts.  He gets apples and tomatoes and cakes and things.

      4:14PM10  And, you know, in research we don't get that.  It's -- I don't

      4:14PM11  even know if Lou knows this.  The first letter we got from a

      4:14PM12  grateful patient about the VAC, I stole off his desk and I

      4:14PM13  framed it and it's hanging on my wall at home.

      4:14PM14  Q.  You don't have the patent.  What you have framed and

      4:14PM15  hanging at your home is a letter from a patient?

      4:14PM16  A.  That's correct.

      4:14PM17  Q.  And what does that patient say?

      4:14PM18  A.  He just thanked us.  Can I say his name?

      4:14PM19  Q.  You can say.

      4:14PM20  A.  Ralph Schmead.  He just thanked us.  He has diabetes.  He

      4:14PM21  said thank you for saving my life.

      4:14PM22  Q.  That mean a lot to you?

      4:14PM23  A.  Very much, yes.

      4:14PM24            MR. MACON:  Pass the witness, Your Honor.

      4:14PM25            THE COURT:  Thank you very much.
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      4:14PM 1            Yes, sir.

      4:14PM 2            MR. MCCLANAHAN:  Thank you, Your Honor.

      4:14PM 3            THE COURT:  Just for your purposes, Mr.

      4:14PM 4  McClanahan -- and will it be Mr. Sadler or --

      4:14PM 5            MR. SADLER:  Mr. Beard will be --

      4:14PM 6            THE COURT:  Mr. Beard.  We're going to go till about

      4:15PM 7  5:10 or 5:15, just so you all know kind of the timing here.

      4:15PM 8            MR. SADLER:  Thank you.

      4:15PM 9            MR. MCCLANAHAN:  Appreciate that, Your Honor.  Can I

      4:15PM10  get my board over here, Your Honor?

      4:15PM11            THE COURT:  Sure.

      4:15PM12            MR. MCCLANAHAN:  Stacey, is our screen turned on?

      4:15PM13                         CROSS-EXAMINATION

      4:15PM14  BY MR. MCCLANAHAN:

      4:15PM15  Q.  Dr. Morykwas, how do you do?

      4:15PM16  A.  Hello.

      4:15PM17  Q.  I'm Randy McClanahan.  We've never met before, have we?

      4:15PM18  A.  No, we have not.

      4:15PM19  Q.  I'd like to start by asking you a little bit about the

      4:15PM20  money, just for a second, please.  And as I understand it --

      4:15PM21  you understand that one of the things that the jury does in a

      4:16PM22  case is to consider the extent to which witnesses, whether

      4:16PM23  you, Dr. Argenta or Wake Forest or KCI, for that matter, or

      4:16PM24  anybody else, to the extent that those witnesses have a

      4:16PM25  financial interest in what's going on?
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      4:16PM 1  A.  Yes.

      4:16PM 2  Q.  Okay.  That's the topic I want to talk about first.  I'm

      4:16PM 3  not accusing anything.  I simply want to get the facts clear

      4:16PM 4  so we all know.  Now, as I understand it, you and Dr. Argenta

      4:16PM 5  both received the same amount of royalty?

      4:16PM 6  A.  That's correct.

      4:16PM 7  Q.  Now, I think Dr. Argenta told us yesterday that through

      4:16PM 8  2005 you each had received about $47 million.  Is that a fair

      4:16PM 9  round number?

      4:16PM10  A.  That actually is not correct.

      4:16PM11  Q.  What is it?

      4:16PM12  A.  The dollar amount is about 46 million, but that

      4:16PM13  includes -- we get payments twice a year.  That includes half

      4:16PM14  of 2006.

      4:17PM15  Q.  Okay.  Let me just try to do it this way.

      4:17PM16            Stacey, can I have, please, the Joint Exhibit 1, the

      4:17PM17  page that has the patent number on it?  Move this over here so

      4:17PM18  the jury can see the board.

      4:17PM19            Now, I'm sure you've learned along the way that the

      4:17PM20  duration of a patent is the longer of 20 years from the

      4:17PM21  application date or 17 years from the issuance date?

      4:17PM22  A.  Yes.

      4:17PM23  Q.  Okay.  So if we looked at this, for example -- let me get

      4:17PM24  my pointer -- we know that the application date -- let's just

      4:18PM25  look, for example, at the -- well, this date is the '643.  I
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      4:18PM 1  guess maybe the better one to do would be the earlier one.  Or

      4:18PM 2  is this -- this is the '643.  Would it be the '081 or the

      4:18PM 3  '643?  Let's go, Stacey, instead, please, to Exhibit 2, Joint

      4:18PM 4  Exhibit 2, same page.

      4:18PM 5            Okay.  The application was filed, we've already

      4:18PM 6  learned, on November 14, 1991.  So alternative 1 would be

      4:18PM 7  November 14, '91, times 20 years, equals November 14, 2011?

      4:18PM 8  A.  Correct.

      4:18PM 9  Q.  Right?  Okay.  2011.  Or the other way it would be

      4:18PM10  calculated would be 17 years from the issuance date.  And we

      4:19PM11  know the patent was issued on July 8, 1997.  Am I doing this

      4:19PM12  right?  So 17 years would be -- ten years would be '07 and

      4:19PM13  then seven more years would be 2014.  Is that fair?

      4:19PM14  A.  That's correct, yes.

      4:19PM15  Q.  Okay.  So -- or it's going to be July 8.  Let me see.  I

      4:19PM16  can say July 8, '97 -- ought to be plus -- plus 17 years,

      4:19PM17  equals July 8, 2014.  Is that what we said?

      4:19PM18  A.  Yes, it is.

      4:19PM19  Q.  Thank you.  And the law says that you get whichever one is

      4:19PM20  the longer period.  So in this case it would be July 8, 2014.

      4:19PM21  Is that how you understand it?

      4:19PM22  A.  I believe so, yes.

      4:19PM23  Q.  Okay.  So that you and Dr. Argenta -- to the extent that

      4:20PM24  anybody is interested in determining whether or not you have a

      4:20PM25  financial stake at what happens here, you and Dr. Argenta
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      4:20PM 1  would continue receiving royalties, as you understand things,

      4:20PM 2  if the patent is valid, through July 8, 2014.  Is that fair?

      4:20PM 3  A.  Yes, it is.

      4:20PM 4  Q.  Okay.  So we know that through 2005 roughly what amount of

      4:20PM 5  royalty have you received through the end of 2005?

      4:20PM 6  A.  38 or 39 million.  I'm not quite sure.

      4:20PM 7  Q.  And then I think Dr. Argenta said -- I'm just going to

      4:20PM 8  put -- we'll take the long number.  I put 38 million.  Dr.

      4:20PM 9  Argenta said that that last year, 2005, you got about $13

      4:20PM10  million?

      4:21PM11  A.  That's correct, yes.

      4:21PM12  Q.  So now, obviously, if things are successful and you sell

      4:21PM13  more and more and more VACs, then you'll get more and more

      4:21PM14  royalty.  In other words, you might get an increase

      4:21PM15  percentagewise over what you did the previous year.  That

      4:21PM16  could happen if things were good?

      4:21PM17  A.  Probably, yes.

      4:21PM18  Q.  Okay.  But I'm going to do the conservative assumption.

      4:21PM19  I'm not going to assume that you get more sales.  I'm just

      4:21PM20  going to assume you get the same amount of level sales.  Okay?

      4:21PM21  So that would mean that we would have 2006, 7, 8, 9, 10, 11,

      4:21PM22  12, 13 -- say, eight years and a half, eight and a half years

      4:21PM23  gets us to the end of the patent from now?

      4:21PM24  A.  That's correct.

      4:21PM25  Q.  Okay.  And if we do, let's say, eight years, $13 million
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      4:21PM 1  times eight, 21 -- $101 million more you would receive, and

      4:22PM 2  $101 million more that Dr. Argenta would receive between now

      4:22PM 3  and the -- between the end of 2005 and the expiration of the

      4:22PM 4  patent?

      4:22PM 5  A.  Yes.

      4:22PM 6  Q.  Okay.  So that if we added them all up, for the life of

      4:22PM 7  the patent you would receive, as a co-inventor, about $139

      4:22PM 8  million, and Dr. Argenta would receive, as a co-inventor,

      4:22PM 9  another $139 million, more or less, correct?

      4:22PM10  A.  If things stay the same, yes, that would be correct.

      4:22PM11  Q.  If you sell more VACs at a higher price, or whatever, you

      4:23PM12  might actually make more, or if you sell less at a lower

      4:23PM13  price, you might make less?

      4:23PM14  A.  That's correct, yes.

      4:23PM15  Q.  And if for any reason this Court and jury were to

      4:23PM16  determine that the patents are invalid, then would you not

      4:23PM17  make any more royalty?  Would it stop at the point of

      4:23PM18  invalidity?  How do you understand what happens under your

      4:23PM19  deal with Wake Forest and Kinetic Concepts?

      4:23PM20  A.  My understanding is if we did not have a patent, the

      4:23PM21  royalties would stop.

      4:23PM22  Q.  Okay.  Now, you would get to keep the 38 million though,

      4:23PM23  wouldn't you, as you understand it?

      4:23PM24  A.  Yes, I would.

      4:23PM25  Q.  But you understand that nobody in the lawsuit is asking
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      4:23PM 1  for you or Dr. Argenta to return the $38 million.  You'd get

      4:23PM 2  to keep that?

      4:23PM 3  A.  Correct, yes.

      4:23PM 4  Q.  Is that enough, or do you want more?

      4:23PM 5  A.  Well, I think anybody -- that's -- have to answer it two

      4:23PM 6  ways.  That's more money than I ever thought I would ever make

      4:23PM 7  in my life.

      4:23PM 8  Q.  Yes, sir.  So it wouldn't be a bad result, for example, if

      4:24PM 9  the patent is -- turns out be invalid?  Let's just say for

      4:24PM10  whatever reason.  Whether -- whether, you know, there was

      4:24PM11  prior art, or it's anticipated, as the Judge used those words,

      4:24PM12  or whatever it happens to be.  If the patent turns out not to

      4:24PM13  be good, it still would be a pretty good deal for you and Dr.

      4:24PM14  Argenta because you would each have received take home -- or

      4:24PM15  received $38 million plus out of which you, of course, had to

      4:24PM16  pay taxes.  And Dr. Argenta told us about the wonderful things

      4:24PM17  that he did with his money.  And I'm sure you've done good

      4:24PM18  things with your money, too.  But the point is, if this patent

      4:24PM19  turns out to be invalid, it would still have been a really

      4:24PM20  good day for you, wouldn't it?

      4:24PM21  A.  No, it wouldn't.  That's -- we think the patent is valid.

      4:24PM22  And for it to be invalidated, somebody would say that we were

      4:24PM23  wrong.  And I don't think we're wrong.

      4:24PM24  Q.  Well, let me go through a couple of things, if I may,

      4:25PM25  please.  Let me first of all understand now -- as I understand
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      4:25PM 1  it, as of the time you left the University of Michigan to come

      4:25PM 2  to Wake Forest, you had had no involvement whatsoever with

      4:25PM 3  using vacuum or negative pressure in connection with

      4:25PM 4  attempting to heal wounds?

      4:25PM 5  A.  That's correct, yes.

      4:25PM 6  Q.  You had never talked to Dr. Argenta about that topic at

      4:25PM 7  any time when you were at the University of Michigan?

      4:25PM 8  A.  No, I had not.

      4:25PM 9  Q.  Okay.  So in terms of the time line that we've been

      4:25PM10  talking about in the case, we know then that Dr. Argenta came

      4:25PM11  first in 1998, and he recruited you in 1998.  And before that

      4:25PM12  time, you guys had never even talked about the concept of

      4:26PM13  negative pressure or vacuum or anything like that?

      4:26PM14  A.  That's correct.

      4:26PM15  Q.  Okay.  Now, therefore, whatever else was going on in the

      4:26PM16  world, in the -- in the world of negative pressure or vacuum

      4:26PM17  therapy or treating of wounds with negative pressure vacuum

      4:26PM18  therapy, all of that that happened before 1988 would have been

      4:26PM19  way before you ever opened your first brain cell on the topic?

      4:26PM20  A.  That's correct.

      4:26PM21  Q.  Now, when you went to Wake Forest, you actually started

      4:26PM22  working on this wound issue very late in 1988, didn't you?

      4:26PM23  A.  We were working on a lot of wound issues.  I was hired for

      4:26PM24  skin substitutes, which is wound healing.

      4:26PM25  Q.  At your deposition on Page 30 you were asked:  When did
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      4:26PM 1  you first start working with the use of vacuum in connection

      4:26PM 2  with healing wounds?

      4:26PM 3            And you answered:  We started it very late 1988.

      4:27PM 4            Is that correct?

      4:27PM 5  A.  That's correct.  Yes, it is.

      4:27PM 6  Q.  Okay.  So if the jury -- if the jury wants to -- wants to

      4:27PM 7  think in its mind, when did Dr. Morykwas and Dr. Argenta first

      4:27PM 8  start working on this, it would have been "very late 1988"?

      4:27PM 9  That's your beginning point?

      4:27PM10  A.  That's correct, yes.

      4:27PM11  Q.  Now, this wasn't the only project that you were primarily

      4:27PM12  responsible for at that time at Wake Forest, was it?

      4:27PM13  A.  No, it was not.

      4:27PM14  Q.  As a matter of fact, as I understand it, this was only one

      4:27PM15  of 25 to 50 projects that you were working on?

      4:27PM16  A.  No, that's not correct.

      4:27PM17  Q.  At your at your deposition you were asked on Page 30, line

      4:27PM18  8:  And is that one of the 25 to 50 projects that you say you

      4:27PM19  were primarily responsible for?

      4:27PM20            And you answered:  The basic research components of

      4:27PM21  that, yes.

      4:27PM22            Is that a correct statement?

      4:28PM23  A.  Your timeframe -- you're combining two different

      4:28PM24  timeframes there.  In my deposition we were talking over a

      4:28PM25  period of several years.  And before, you were just talking
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      4:28PM 1  about those couple of last months in December '88.

      4:28PM 2  Q.  Thank you.  And I promise I'm really not trying to be

      4:28PM 3  confusing here.  So let's just agree on this.  The date you

      4:28PM 4  started work was late 1988.  We agree on that?

      4:28PM 5  A.  Correct.

      4:28PM 6  Q.  And at some point you worked on 25 to 50 projects.  Would

      4:28PM 7  that be fair?

      4:28PM 8  A.  Over the course of several years, yes.

      4:28PM 9  Q.  Yes.  Okay.  I just didn't want us to leave the impression

      4:28PM10  that this is the only project that you've ever worked on since

      4:28PM11  the day you arrived at Wake Forest.  You've worked on many,

      4:28PM12  many other important projects, haven't you?

      4:28PM13  A.  Yes, I have.

      4:28PM14  Q.  Now, the way that you all started this, I believe you

      4:28PM15  referred to it as an intellectual collaboration, that is, you

      4:29PM16  and Dr. Argenta got together and you put your minds together

      4:29PM17  and you thought together and you obviously had give and take.

      4:29PM18  And then you would take responsibility for the mechanical and

      4:29PM19  the animal study side, and he would take responsibility for

      4:29PM20  the human side?

      4:29PM21  A.  That's correct, yes.

      4:29PM22  Q.  Okay.  And the first thing that you did was that you went

      4:29PM23  through general catalogs for supplies to kind of figure out

      4:29PM24  what sort of things you'd need to put together?

      4:29PM25  A.  They were scientific catalogs we had in the lab
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      4:29PM 1  frequently, yes.

      4:29PM 2  Q.  Now, there were a couple of things that you talked about

      4:29PM 3  earlier that I wanted to clarify.  Do you still have those

      4:29PM 4  physical exhibits up there with you that you looked at

      4:29PM 5  earlier?

      4:29PM 6  A.  Yes, I do.

      4:29PM 7  Q.  Let's first of all look at the CPR mask, Plaintiff's

      4:29PM 8  Exhibit 223.  Would you pull that up?

      4:29PM 9            And Stacey, would you please put up Defendant 292,

      4:30PM10  that Russian article that we talked about earlier today.  And

      4:30PM11  in that article, Stacey, let's go to the drawing, which is on

      4:30PM12  Page MINC22142.  And then give us a blowup of that drawing

      4:30PM13  part of it, please.  Now, can I see --

      4:30PM14            MR. MCCLANAHAN:  May I approach the witness, Your

      4:30PM15  Honor, so I can look at this?

      4:30PM16            THE COURT:  You may.

      4:30PM17  BY MR. MCCLANAHAN:

      4:30PM18  Q.  May I see, please, this Plaintiff's Exhibit 223?

      4:30PM19  A.  Oh, 223?

      4:30PM20  Q.  No.  No.  Yeah, 223.  That's what I want to start with.

      4:30PM21  It's a CPR mask?

      4:30PM22  A.  It's the other one.

      4:30PM23  Q.  Okay.  Thank you, sir.  I take it it's okay to handle it?

      4:30PM24  A.  Yes.

      4:30PM25  Q.  Okay.  Now, of course, the CPR mask was a commonly
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      4:31PM 1  available thing in the medical world?

      4:31PM 2  A.  Yes, it is.

      4:31PM 3  Q.  I mean, CPR masks I'm sure you could find in paramedic's

      4:31PM 4  ambulances, and fire departments would have them, and

      4:31PM 5  hospitals have them in the emergency rooms so that people can

      4:31PM 6  apply cardiopulmonary resuscitation to somebody having a heart

      4:31PM 7  attack or otherwise needing it?

      4:31PM 8  A.  Correct, yes.

      4:31PM 9            THE COURT:  Mr. McClanahan, let me get you back to

      4:31PM10  the podium, if I could, just if you would.

      4:31PM11            MR. MCCLANAHAN:  I was -- let me get my notes.

      4:31PM12            THE COURT:  Sure.

      4:31PM13  BY MR. MCCLANAHAN:

      4:31PM14  Q.  They come in all sorts of shapes and sizes?

      4:31PM15  A.  I know there's adult and there's pediatric.  I just know

      4:31PM16  of two.

      4:31PM17  Q.  Okay.  Well, that's a good point.  They come in sizes that

      4:31PM18  fit a child's mouth and sizes that fit an adult's mouth?

      4:31PM19  A.  Yes.

      4:31PM20  Q.  And another thing that you have seen in your lifetime --

      4:31PM21  you have children, I take it?

      4:31PM22  A.  No, I don't.

      4:31PM23  Q.  No children.  Well, you've been around enough children,

      4:31PM24  I'm sure, and nursing mothers, to know what a breast shield

      4:32PM25  is?
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      4:32PM 1  A.  I've never actually seen a baby nurse, no.  So I don't

      4:32PM 2  know what it is.

      4:32PM 3  Q.  Let me represent to you then that there are products that

      4:32PM 4  you can buy that, like a breast pump, for example, that has a

      4:32PM 5  device, maybe a plastic end, that looks kind of like this,

      4:32PM 6  maybe a little funnel thing, with a tube attached to a pump.

      4:32PM 7  And a nursing mother can put that on her breast to extract

      4:32PM 8  milk at sometimes -- let's say when her milk is coming but the

      4:32PM 9  baby is sick and doesn't want to be nursing.  You understand

      4:32PM10  she may have a need to be removing the milk and storing it to

      4:32PM11  use later?

      4:32PM12  A.  Yes.

      4:32PM13  Q.  And so common devices that are out there in the world for

      4:32PM14  anybody to use would include things like CPR masks and breast

      4:32PM15  shield for nursing mothers.  Fair?

      4:32PM16  A.  Yes.  I'll take your word for it.

      4:32PM17  Q.  Now, as I look at this drawing from this article -- and

      4:32PM18  this was an article by Professor Davydov in the Soviet

      4:33PM19  Union -- there appears to be a little funnel thing that looks

      4:33PM20  sort of like a CPR mask or a breast shield.  Isn't that what

      4:33PM21  it looks to you like on this drawing?

      4:33PM22  A.  Well, there were a lot of differences.

      4:33PM23  Q.  I didn't ask you, are there differences.  I said, does

      4:33PM24  this look to you like a little funnel device that is designed

      4:33PM25  to suck through this pump, whatever it is they're taking out
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      4:33PM 1  of this breast?

      4:33PM 2  A.  It's a little funnel device, but I don't think it looks

      4:33PM 3  like the CPR mask.

      4:33PM 4  Q.  Okay.  Well, at any rate, you'll agree that this is a

      4:33PM 5  little funnel device, wouldn't you?

      4:33PM 6  A.  Yes.

      4:33PM 7  Q.  And that this is a flexible hose, wouldn't you?

      4:33PM 8  A.  Yes.

      4:33PM 9  Q.  And that this is a collection canister, correct?

      4:33PM10  A.  Yes.

      4:33PM11  Q.  And this is another flexible hose, correct?

      4:33PM12  A.  Your podium is in the way so --

      4:33PM13  Q.  I'm sorry.

      4:33PM14  A.  Not your podium.  Yeah, your flip chart thing.

      4:34PM15  Q.  I'm going to move this over here, sir.

      4:34PM16            Two flexible hoses and a little pump here?

      4:34PM17  A.  Yes.

      4:34PM18  Q.  Okay.  Now, one of the things that you guys were doing

      4:34PM19  when you were doing this initial round of testing or

      4:34PM20  experimentation or whatever it was, is that you were taking

      4:34PM21  different off-the-shelf devices, like in this case this CPR

      4:34PM22  mask, hooking it up to a pump and putting it on patients or

      4:34PM23  pigs or whatever it happened to be, to see how it worked,

      4:34PM24  right?

      4:34PM25  A.  We were examining how it affected the rate of tissue
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      4:34PM 1  formation.

      4:34PM 2  Q.  Now -- and you said -- may I see, please, Exhibit 222?

      4:34PM 3            MR. MCCLANAHAN:  May I go back up, Your Honor?

      4:34PM 4            THE COURT:  Yes, you may.  You may get that.  You

      4:34PM 5  may exchange.

      4:35PM 6            MR. MCCLANAHAN:  I'll pick it up.  Thank you.

      4:35PM 7  BY MR. MCCLANAHAN:

      4:35PM 8  Q.  Now, this is the one that you described as a flash shield,

      4:35PM 9  correct?

      4:35PM10  A.  A splash.

      4:35PM11  Q.  Splash.  Thank you.  Not something that you designed, but

      4:35PM12  something that you got off the shelf somewhere?

      4:35PM13  A.  Yes.

      4:35PM14  Q.  So now we've talked about, in terms of -- in terms of

      4:35PM15  the -- I'm going to call it the application device, for lack

      4:35PM16  of a better term.  But we've talked about CPR masks.  We've

      4:35PM17  talked about breast shields.  And now we've talked about a

      4:35PM18  splash shield.  We've --

      4:35PM19  A.  You mentioned the breast shields.  Yes.

      4:35PM20  Q.  Yeah.  Now, so you said that this is -- is this the one

      4:35PM21  you used on Mr. Johnson, or is this like the one?

      4:35PM22  A.  That's like the one.

      4:35PM23  Q.  Like the one.  And so as I understand it, you got this

      4:35PM24  splash shield.  You hooked up a flexible hose.  Did you run

      4:35PM25  that flexible hose into a canister so that it would have
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      4:36PM 1  something to drain into?

      4:36PM 2  A.  Yes, we did.

      4:36PM 3  Q.  And then you had another flexible hose from the canister

      4:36PM 4  to a pump?

      4:36PM 5  A.  We might have had a filter in line between there.

      4:36PM 6  Q.  But the point is, you had a pump providing suction, right?

      4:36PM 7  A.  Correct.

      4:36PM 8  Q.  Through a flexible tube?

      4:36PM 9  A.  Yes.

      4:36PM10  Q.  Running through a canister of some kind.  And there may

      4:36PM11  have been some filters involved.  Ultimately running to this

      4:36PM12  device that was put on Mr. Johnson, wherever he had his wound?

      4:36PM13  A.  That's -- well, it's -- the similar one would have been

      4:36PM14  put on Mr. Johnson.

      4:36PM15  Q.  Yeah.  And you said it did such a good job of sucking that

      4:36PM16  it actually left a little ring on his skin?

      4:36PM17  A.  That actually -- that's not a good job of sucking.  It was

      4:36PM18  a bad thing that happened because it --

      4:36PM19  Q.  I wasn't trying to be pejorative.  It was so effective at

      4:36PM20  applying suction that it in fact left a mark on his skin?

      4:36PM21  A.  Well, it wasn't put on -- we didn't just put that on.  We

      4:37PM22  used a drape to seal around it to create the vacuum.

      4:37PM23  Q.  Okay.

      4:37PM24  A.  And so the drape really was what made the seal, which then

      4:37PM25  caused it to be a vacuum to suck down into tissue.
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      4:37PM 1  Q.  Now, would you please pull out 225?  Is that the one that

      4:37PM 2  you called a mesh screen?

      4:37PM 3  A.  Yes, it is.

      4:37PM 4            MR. MCCLANAHAN:  May I get it, Your Honor?

      4:37PM 5            THE COURT:  Yes, sir.

      4:37PM 6            MR. MCCLANAHAN:  Oops.

      4:37PM 7  BY MR. MCCLANAHAN:

      4:37PM 8  Q.  Now, this mesh screen is -- well, actually, it looks kind

      4:38PM 9  of like a -- it looks kind of like -- you've been on porches

      4:38PM10  in the south.  Maybe you have them in North Carolina.  I know

      4:38PM11  we have them down here.  Sometimes people have porches with

      4:38PM12  mosquito screens on them so the insects can't get in on the

      4:38PM13  back porch.

      4:38PM14  A.  I've seen those, yes.

      4:38PM15  Q.  And that's the kind of screen this is, but this is made of

      4:38PM16  plastic instead of metal?

      4:38PM17  A.  Yeah.  That's a woven screen out of plastic.  It's --

      4:38PM18            MR. MCCLANAHAN:  May I pass this to the jury so they

      4:38PM19  can look at it, Your Honor.

      4:38PM20            THE COURT:  No.  I never let the jury look or see at

      4:38PM21  exhibits because it distracts them.  I understand the request.

      4:38PM22  And it's often made.  But my -- I will tell the jury, you will

      4:38PM23  get a chance to hold all these things in your hands for as

      4:38PM24  long as you want after the case is over and after you begin

      4:38PM25  deliberations.  But the reason I don't is because it goes down
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      4:38PM 1  the line and people start looking at the exhibit and dealing

      4:38PM 2  with it and they miss the testimony.  So that's my reason.

      4:38PM 3            MR. MCCLANAHAN:  May I walk up to the box and let

      4:39PM 4  them look at it a little bit closer just real quick?

      4:39PM 5            THE COURT:  You may, just briefly.

      4:39PM 6       (Showing exhibit to the jury)

      4:39PM 7            MR. MCCLANAHAN:  Thank you.

      4:39PM 8  BY MR. MCCLANAHAN:

      4:39PM 9  Q.  Now, Dr. Morykwas, as I understand what you would do with

      4:39PM10  this screen -- I promise I'm not an artist, so this is not

      4:39PM11  going to be -- maybe I can make my point.  Let's say that this

      4:39PM12  is the skin level right here, and that we have a wound of

      4:39PM13  whatever kind.  Okay?  So that we got skin or tissue, and we

      4:39PM14  got a wound here.  You with me so far?

      4:39PM15  A.  Yes.

      4:39PM16  Q.  And it could be a lot of different kinds of wounds.  I'm

      4:39PM17  not specifying any kind.  But let's just say we got a wound.

      4:39PM18  Say in my abdomen here I have a wound.  Okay?  Now, the screen

      4:40PM19  that's on the bottom of this, what you would do is you would

      4:40PM20  put that on top of the skin, right?

      4:40PM21  A.  That's correct, yes.

      4:40PM22  Q.  And turn it on?

      4:40PM23  A.  Yes.

      4:40PM24  Q.  So if I draw -- if I draw -- I'm just going to draw a

      4:40PM25  screen.  That's pretty much what it would -- how it would go
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      4:40PM 1  on top of the wound, right?

      4:40PM 2  A.  When we first placed it on, yes, it would look like that.

      4:40PM 3  Q.  Okay.  Can I see, please, 229 for a second?

      4:41PM 4            MR. MCCLANAHAN:  May I go back up, Your Honor?

      4:41PM 5            THE COURT:  You may.  You may.

      4:41PM 6            MR. MCCLANAHAN:  I think I got this one out of its

      4:41PM 7  bag.  I'm sorry.

      4:41PM 8  BY MR. MCCLANAHAN:

      4:41PM 9  Q.  Is this the one that you didn't want to take out because

      4:41PM10  it would fall apart?

      4:41PM11  A.  No, that was a different one.

      4:41PM12  Q.  Okay.  Now, was -- was this -- was this another screen?

      4:41PM13  Did you describe it as a screen?

      4:41PM14  A.  Yes, I did.

      4:41PM15  Q.  And so the same thing --

      4:41PM16            MR. MCCLANAHAN:  Your Honor, may I hold this up for

      4:41PM17  the jury to see again?

      4:41PM18            THE COURT:  You may, just briefly.

      4:39PM19       (Showing exhibit to the jury)

      4:41PM20  BY MR. MCCLANAHAN:

      4:41PM21  Q.  And so this screen you would attach to one of those other

      4:41PM22  cup devices?

      4:41PM23  A.  Not really attach it.  That's got -- it's bevelled.

      4:42PM24  There's a little indentation.  And that small one that you

      4:42PM25  just held actually would fit in there.  And then what would
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      4:42PM 1  happen is as the vacuum went on, the small cup would get

      4:42PM 2  pulled down a little bit and actually would push that foam

      4:42PM 3  down into where the defect was.

      4:42PM 4  Q.  Got it.  So you would put -- you would put this -- you

      4:42PM 5  would put that little cup on top of this, where it's got --

      4:42PM 6  A.  Yes.

      4:42PM 7  Q.  It looks like.  You've seen these little -- these little

      4:42PM 8  coffee holders where you can, you know, put a little round

      4:42PM 9  thing and put your cup of coffee in there.  And it's got a

      4:42PM10  little cup that's fits in so to speak.  That's kind of what

      4:42PM11  this is.  The cup of coffee fits in that, or the funnel thing

      4:42PM12  you showed us fits on top of that?

      4:42PM13  A.  That's correct.

      4:42PM14  Q.  And then it would fit on top of the wound, kind of like

      4:42PM15  what I drew?

      4:42PM16  A.  Well, actually, it's -- would go -- be underneath the

      4:42PM17  screen that you drew.

      4:42PM18  Q.  Okay.  Now, I take it you agree with us that --

      4:43PM19            MR. MCCLANAHAN:  May I give this back to him?

      4:43PM20            THE COURT:  You may.

      4:43PM21            MR. MCCLANAHAN:  Thank you, sir.

      4:43PM22  BY MR. MCCLANAHAN:

      4:43PM23  Q.  Do you agree with us that the Chariker-Jeter article and

      4:43PM24  the Wooding-Scott article and the Davydov Kremlin article were

      4:43PM25  all written before your patent application was filed?
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      4:43PM 1  A.  Yes, I do.

      4:43PM 2  Q.  Now, if somebody in the public is practicing only the

      4:43PM 3  Chariker-Jeter article, do you agree that they're not

      4:43PM 4  infringing your patent?

      4:43PM 5  A.  If they use their technique to drain a fistula and that's

      4:43PM 6  all they're doing, they're not doing what we are doing.

      4:43PM 7  Q.  Let me ask it again.  I think it's a real simple question.

      4:43PM 8  I'm not asking you what the technique is.  We may disagree on

      4:43PM 9  what the technique is.  I'm just saying if someone is

      4:44PM10  practicing the Chariker-Jeter technique, whatever the jury

      4:44PM11  decides that is -- that's one of the things the jury will be

      4:44PM12  deciding.  But you would agree, I take it, that if someone is

      4:44PM13  practicing the Chariker-Jeter technique, they're not

      4:44PM14  infringing your patent.  It was before?

      4:44PM15  A.  The Chariker-Jeter, in their title it says for managing

      4:44PM16  effluent from fistulas.  So their technique isn't what we're

      4:44PM17  doing.  So if they're just doing fistulas, no, they're not

      4:44PM18  doing what we're doing.

      4:44PM19  Q.  I think we're on the same wavelength, but I don't remember

      4:44PM20  asking you anything about the title in the article.  I'm not

      4:44PM21  asking you what the title is.  I'm not asking you what the

      4:44PM22  article does.  I think this is really simple.  Whatever the

      4:44PM23  article does, the jury will find that in this case.  They will

      4:44PM24  decide what it is that that article does.  Whatever they

      4:44PM25  decide that article does, you're not contending would infringe
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      4:44PM 1  your patent because your patent came after that article.

      4:45PM 2  Isn't that a fair statement?

      4:45PM 3  A.  Yeah.  If they're doing what's described in the article,

      4:45PM 4  that's correct.

      4:45PM 5  Q.  Thank you.  Now, same question for the Wooding-Scott

      4:45PM 6  article.  Whatever that is -- I'm not representing it's

      4:45PM 7  anything.  I'm just asking you, whatever that is, whatever the

      4:45PM 8  jury determines the Wooding-Scott article is, if somebody in

      4:45PM 9  the public is practicing that thing, they are not infringing

      4:45PM10  your patent, are they?

      4:45PM11  A.  That's just a drain for fluid.  So no, they're not.

      4:45PM12  Q.  And whatever -- whatever is depicted in the drawing from

      4:45PM13  the Davydov article that I just put up there -- forget about

      4:45PM14  what it does.  Forget about any arguments about what it does.

      4:45PM15  Whatever the jury sees in that picture, okay, if someone is

      4:45PM16  doing that, they can't be infringing your patent because it

      4:45PM17  was earlier, correct?

      4:45PM18  A.  Yeah.  That's just another drainage device for puss and

      4:46PM19  all.

      4:46PM20  Q.  But, see, I don't think I asked you in my question what it

      4:46PM21  was.  Because as I said, we may have a disagreement on what it

      4:46PM22  is.  Okay?  That's what the jury is here for.  My question is

      4:46PM23  simply this, whatever the jury finds it does, if someone is

      4:46PM24  doing that, they cannot be infringing your patent because that

      4:46PM25  was earlier.  Yes or no?

                                                                             847

                                       Morykwas - Cross

      4:46PM 1  A.  Yeah, if they're doing exactly that, no, they're not

      4:46PM 2  infringing.

      4:46PM 3  Q.  Okay.  Thanks very much, Stacey.

      4:46PM 4            Now, in his questions to you, Mr. Macon kept

      4:46PM 5  referring to something -- this is during the pig testing.

      4:46PM 6  Okay?  When you were doing the pig testing, Mr. Macon referred

      4:46PM 7  twice in there to the VAC product.  Now, the thing didn't have

      4:46PM 8  a name the VAC product then, did it?

      4:46PM 9  A.  It was not the specific copyrighted name, V.A.C., no.  But

      4:46PM10  we had a lot of nicknames for it.

      4:47PM11  Q.  So was one of the nicknames that you used for it around

      4:47PM12  Wake Forest in -- this would be 1988, did you call it the VAC

      4:47PM13  product?  Was it that well defined at that time?

      4:47PM14  A.  We knew it was vacuum, but the specific no -- V-A-C, no.

      4:47PM15  Q.  I mean, you understand that the word VAC, V-A-C, is used

      4:47PM16  in a lot of different things in the English language, don't

      4:47PM17  you?

      4:47PM18  A.  It's part of a lot of words.

      4:47PM19  Q.  Well, for example, you've heard of a ShopVac, haven't you?

      4:47PM20  A.  Yes.

      4:47PM21  Q.  You've heard of a Medi-Vac, haven't you?

      4:47PM22  A.  No.

      4:47PM23  Q.  You've never heard the phrase Medi-Vac; M-E-D-I hyphen

      4:47PM24  V-A-C?  That's something that is totally foreign to you?

      4:47PM25  A.  I may have heard of it.  I don't remember it right now.

                                                                             848

                                       Morykwas - Cross

      4:47PM 1  Q.  Have you heard of the CarVac?

      4:47PM 2  A.  Yes.

      4:47PM 3  Q.  Have you heard of the FoodVac.  Some of us may have that

      4:47PM 4  in our homes that we prepare food with.

      4:47PM 5  A.  Yes.

      4:47PM 6  Q.  Have you heard of the WetVac?  It's another product that

      4:48PM 7  people use in their garage or in shop.  They can clean things

      4:48PM 8  up with the WetVac.  Have you heard of that?

      4:48PM 9  A.  Yeah.  It's like a ShopVac, yes.

      4:48PM10  Q.  So the word vacuum -- I mean, we know what a vacuum

      4:48PM11  cleaner is.  We all have them in our homes.  The word vacuum

      4:48PM12  is not something that's unique to your product.  That's just a

      4:48PM13  word in the English language, vacuum, right?

      4:48PM14  A.  That's correct.

      4:48PM15  Q.  And a lot of people use the -- use the three letters,

      4:48PM16  V-A-C, lower case, no periods, just VAC, like ShopVac, CarVac,

      4:48PM17  FoodVac, WetVac and probably a bunch of other Vacs.  A lot of

      4:48PM18  people use that to refer to various things in the world that

      4:48PM19  have nothing to do with the device that you all were using at

      4:48PM20  Wake Forest.  Is that a fair statement?

      4:48PM21  A.  Yeah.  It depends on when they were invented to see if we

      4:48PM22  did it first or not, but yeah.

      4:48PM23  Q.  Well, I mean, are you claiming, for example, that FoodVac

      4:48PM24  can't use the word Vac because it is infringing your patent?

      4:49PM25  A.  No, not at all.
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      4:49PM 1  Q.  Okay.  I didn't think you were.

      4:49PM 2            So when Mr. Macon refers to the VAC product in his

      4:49PM 3  questions to you, he surely must not be talking about the

      4:49PM 4  capital V.A.C., which we all know stands for his product,

      4:49PM 5  Vacuum Assisted Closure, V.A.C.  Rather, when he talks about

      4:49PM 6  the VAC product, he's saying the vacuum thing that you guys

      4:49PM 7  were using in your lab there at Wake Forest during the pig

      4:49PM 8  tests?

      4:49PM 9  A.  Correct, yes.

      4:49PM10  Q.  Okay.  And what are some of the different words that you

      4:49PM11  all use there at the college, or the medical school, in-house,

      4:49PM12  to talk about it?  What are some of the things you called it?

      4:49PM13  A.  There was the DecubiVac VAC, which we heard this morning,

      4:49PM14  which -- the derogatory.  In the lab we called it -- really,

      4:49PM15  it was the VAC -- it was vacuum enhanced closure, the device.

      4:49PM16  The nurses -- I guess -- I don't think I want to repeat what

      4:50PM17  some of the nurses called it in court.

      4:50PM18  Q.  Well, without saying the word, I really don't know what

      4:50PM19  you're after.  I mean, give me a description of some way.

      4:50PM20  A.  Well, like the nurses would call it the wound hickey.

      4:50PM21  Q.  The wound hickey?

      4:50PM22  A.  Because it had a vacuum on there that closed the wound up.

      4:50PM23  Q.  Okay.

      4:50PM24  A.  Just the vacuum device, the --

      4:50PM25  Q.  Let me just say, I think it's okay to say wound hickey in
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      4:50PM 1  the court.  Is there something else that you had in mind that

      4:50PM 2  you still can't tell us?

      4:50PM 3  A.  There were just variations of that.

      4:50PM 4  Q.  Okay.  So anyway, you guys had a lot of slang names for

      4:50PM 5  this that were not what Mr. Macon called it in his questions

      4:50PM 6  to you when he said the VAC product, as though you were using

      4:50PM 7  the VAC product at that time?

      4:50PM 8  A.  That's correct.

      4:50PM 9  Q.  Okay.  Now, when you guys were using the vacuum source,

      4:51PM10  the pump, tell us, please, what kind of pump you were using?

      4:51PM11  A.  Initially, it was a pump called -- from the company it was

      4:51PM12  Gast; G-A-S-T.

      4:51PM13  Q.  G-A-S-T is like the name of the product?

      4:51PM14  A.  That's the company that made it, yes.

      4:51PM15  Q.  And I think Fisher Scientific maybe --

      4:51PM16  A.  We bought them through Scientific Fisher -- or Fisher

      4:51PM17  Scientific.

      4:51PM18  Q.  So basically, then that would be a pump device that you

      4:51PM19  could use in the laboratory setting?

      4:51PM20  A.  It was a laboratory research vacuum pump.

      4:51PM21  Q.  And when you put the device on Mr. Johnson, was it that

      4:51PM22  Gast pump that you used?

      4:51PM23  A.  More than likely, yes.

      4:51PM24  Q.  Okay.  And during the course of your -- of your work, I

      4:51PM25  understand what you did is you used different levels of
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      4:51PM 1  suction to kind of see what their effect would be?

      4:52PM 2  A.  That's correct, yes.

      4:52PM 3  Q.  You started really low, and then you went till you were

      4:52PM 4  way too high.  And then you came back down to try to figure

      4:52PM 5  out what worked the best?

      4:52PM 6  A.  Not for wound healing, no.  We didn't do that.

      4:52PM 7  Q.  Well, this thing when you were doing -- when you say we

      4:52PM 8  began at zero vacuum, started going at 25-millimeter

      4:52PM 9  increments, turning the vacuum on and off.  It went up, I

      4:52PM10  believe, to 400 millimeters.

      4:52PM11            COURT REPORTER:  I'm sorry.  Sir, can you slow down

      4:52PM12  a little for me?

      4:52PM13            MR. MCCLANAHAN:  Yes, sir, I will.  I'm sorry.

      4:52PM14            I'm referencing a part of your deposition where you

      4:52PM15  said that.  I'll read it back slowly.

      4:52PM16            MR. MACON:  Would you tell us a page, please?

      4:52PM17            MR. MCCLANAHAN:  Yes, sir, I will.

      4:52PM18  BY MR. MCCLANAHAN:

      4:52PM19  Q.  I'm trying to understand what you're talking about here.

      4:52PM20  Okay?

      4:52PM21  A.  Sure.

      4:52PM22  Q.  This is at Page 57, line 18.  And you said:  We began at

      4:52PM23  zero vacuum and started going at 25-millimeter increments,

      4:52PM24  turning the vacuum on and off, and went up, I believe, to 400

      4:53PM25  millimeters of vacuum.  What are you referring to there?
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      4:53PM 1  A.  That was an experiment, we were trying to determine the

      4:53PM 2  effect of varying levels of vacuum on the amount of relative

      4:53PM 3  blood flow in the tissue around the wound.  It wasn't related

      4:53PM 4  to wound healing.

      4:53PM 5  Q.  Now, when the -- when the -- when -- we've used the word

      4:53PM 6  in this case "negative pressure" a couple of times, and we may

      4:53PM 7  use it some more in this trial.  As I understand it, to you

      4:53PM 8  these words are all the same, negative pressure, reduced

      4:53PM 9  pressure and vacuum.  They can be used interchangeably?

      4:53PM10  A.  Yes.  You can't really have a negative pressure because it

      4:53PM11  -- vacuum goes down to zero.  You can't go below zero.

      4:53PM12  Q.  That's a good point.  Let's try to define these terms a

      4:53PM13  little bit better.  The pressure that we're all feeling in

      4:53PM14  this courtroom right now at San Antonio, Texas, on the third

      4:53PM15  floor of this building, which may be a little different than

      4:54PM16  if we were on the ground floor, is called ambient pressure?

      4:54PM17  A.  That's correct, yes.  Or atmospheric.

      4:54PM18  Q.  Atmospheric pressure.  Thank you.  And whenever someone

      4:54PM19  puts a sucker device on it, a vacuum device on it, what

      4:54PM20  they're doing is they're lowering the pressure from

      4:54PM21  atmospheric pressure to a lower pressure?

      4:54PM22  A.  That's correct, yes.

      4:54PM23  Q.  And so you can call it reduced pressure.  You can call it

      4:54PM24  negative pressure.  You can call it vacuum pressure.  You can

      4:54PM25  call it vacuum.  But just like our vacuum cleaners at home,
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      4:54PM 1  where we're sucking up dirt off the carpet, it's basically

      4:54PM 2  lowering the pressure?

      4:54PM 3  A.  That's correct, yes.

      4:54PM 4  Q.  Okay.  And so the words negative pressure wound therapy

      4:54PM 5  would just be applying that negative pressure to a wound for

      4:55PM 6  therapeutic purposes?  That would be negative pressure wound

      4:55PM 7  therapy?

      4:55PM 8  A.  Yeah.  Therapy doesn't necessarily mean healing, but yeah.

      4:55PM 9  I'll agree with that.

      4:55PM10  Q.  So the concept negative pressure wound therapy is not

      4:55PM11  something that you invented?

      4:55PM12  A.  No, it's not.

      4:55PM13  Q.  And the acronym NPWT is not something that you invented?

      4:55PM14  A.  No, it's not.

      4:55PM15  Q.  Now, after the deals were made between Wake Forest and KCI

      4:55PM16  that we've talked about previously, and the license agreements

      4:55PM17  were made, and the invention was pending the patent

      4:55PM18  application, you then went out making presentations to

      4:55PM19  potential users of that product to generate interest, didn't

      4:55PM20  you?

      4:55PM21  A.  Yes, I did.

      4:55PM22  Q.  For example, as I understand it, you went to typically

      4:56PM23  dinner presentations at combinations of physicians and nurses

      4:56PM24  and physician assistants and various hospital management

      4:56PM25  people and even medical students?
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      4:56PM 1  A.  Yes, I did.

      4:56PM 2  Q.  So that would be -- that would be appropriate conduct from

      4:56PM 3  your standpoint; that is, when you have a product and you want

      4:56PM 4  to get the word about that product out into the community of

      4:56PM 5  users, that you go and give talks about it?

      4:56PM 6  A.  It's educating people on the correct way to use it and new

      4:56PM 7  techniques.

      4:56PM 8  Q.  Absolutely.  There's nothing wrong with doing that, is

      4:56PM 9  there?

      4:56PM10  A.  No.

      4:56PM11  Q.  You did it yourself?

      4:56PM12  A.  I did, yes.

      4:56PM13  Q.  Okay.  Now, one of the things that you did, as I

      4:57PM14  understand it, is that you put wet moist gauze wound dressings

      4:57PM15  into the wound and turned on the VAC?  Do you remember doing

      4:57PM16  something like that?

      4:57PM17  A.  No, I don't.

      4:57PM18  Q.  Let me -- perhaps you can explain.  I'm referring to Page

      4:57PM19  115 of your deposition.  And again, I just want to ask you

      4:57PM20  what you're referring to with this testimony so I can ask you

      4:57PM21  about it.  Page 115, line 21 you said -- they're talking about

      4:57PM22  a testing protocol.  And your answer is:  Well, in that

      4:57PM23  protocol we made two wounds, full thickness wounds on the back

      4:57PM24  of each animal.  And both wounds we deliberately infected them

      4:57PM25  with one of two strains of microorganism.  So actually, we did
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      4:57PM 1  the study twice using two different microorganisms.  One wound

      4:58PM 2  we just put gauze, wet moist gauze wound dressings.  The other

      4:58PM 3  we treated with the VAC.

      4:58PM 4            Now, when you're talking about the wet moist gauze,

      4:58PM 5  what are you talking about?  The control wound?

      4:58PM 6  A.  No.  Actually, can I see that?  Because we've done more

      4:58PM 7  than just the two bacteria pigs?

      4:58PM 8  Q.  You could.  Frankly, it's not that important to me.  I was

      4:58PM 9  going to move on.  But I'm happy -- if you want to take the

      4:58PM10  time to look at it, that's okay.  Otherwise, I was going to

      4:58PM11  move on.

      4:58PM12  A.  No.  What we've done is, in addition to the original

      4:58PM13  studies that I just talked about this morning, we have done

      4:58PM14  other bacteria studies.  The studies this morning, we had two

      4:58PM15  cups with no gauze.  And then -- and subsequent studies where

      4:58PM16  we were using the foam screen instead of just the cup, we

      4:58PM17  compared the foam to gauze.  But no vacuum was ever applied to

      4:58PM18  the moist gauze, no.

      4:58PM19  Q.  Okay.  Got you.  Thank you.

      4:59PM20            Now, in the -- in the work that you did, the study

      4:59PM21  that you did with -- in the laboratory, or maybe even in the

      4:59PM22  hospital, did you use a thin film dressing over everything to

      4:59PM23  give you the airtight seal?

      4:59PM24  A.  As far as I can remember, yes, we did.

      4:59PM25  Q.  Both with pigs and with Mr. Johnson, for example?
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      4:59PM 1  A.  Yes.

      4:59PM 2  Q.  So -- and the material that you use, there are several

      4:59PM 3  different kinds of those materials, aren't there?

      4:59PM 4  A.  Yes, there are.

      4:59PM 5  Q.  For example, there's a 3M product that's called Ioban;

      4:59PM 6  I-O-B-A-N?

      4:59PM 7  A.  Correct.

      4:59PM 8  Q.  And there's a product made by I think Smith & Nephew

      4:59PM 9  Corporation called Opsite; O-P-S-I-T-E?

      4:59PM10  A.  Yes.

      4:59PM11  Q.  And there's product called Tegaderm; T-E-G-A-D-E-R-M?

      4:59PM12  A.  Yes.

      4:59PM13  Q.  You know who makes Tegaderm?

      4:59PM14  A.  No, I don't.

      4:59PM15  Q.  And basically, all of these products are what you call

      5:00PM16  vapor permeable dressings?

      5:00PM17  A.  They're all thin film dressings.  Now, vapor permeability

      5:00PM18  is -- depends on how thick it is and a lot of -- I don't know

      5:00PM19  if you want to get into all the physics.  I am a research geek

      5:00PM20  so --

      5:00PM21  Q.  What I want to get into, let's look at Defendant 398 for a

      5:00PM22  second.

      5:00PM23            Stacey, would you put that up?

      5:00PM24            THE COURT:  This is D398?

      5:00PM25            MR. MCCLANAHAN:  Page -- Stacey, Page WF, for Wake
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      5:00PM 1  Forest, 3615.

      5:00PM 2  BY MR. MCCLANAHAN:

      5:00PM 3  Q.  Can you see that over here, or on your screen?

      5:00PM 4  A.  I can see it on my screen.

      5:00PM 5  Q.  And Stacey, blow this up right here.  "The wound closest

      5:01PM 6  to the tail," right here, please.  And then highlight this for

      5:01PM 7  me.  "The wound closest to the tail is covered with Opsite (a

      5:01PM 8  vapor permeable dressing currently used on humans)."  Is that

      5:01PM 9  what was written in this Bowman Gray School of Medicine form

      5:01PM10  that -- Stacey, go to the bottom of the page, please.  Little

      5:01PM11  bit further.  Right there.  You signed this Michael Morykwas,

      5:01PM12  Ph.D., right?  Responsible faculty advisor.

      5:01PM13  A.  Yes, I did.

      5:01PM14  Q.  And so what you're saying here in this form that you

      5:01PM15  signed is that Opsite is a vapor permeable dressing currently

      5:01PM16  used on humans?

      5:01PM17  A.  Here I said that, yes, I did.

      5:01PM18  Q.  Now, just so we can talk about what that is, Opsite -- and

      5:01PM19  we'll be looking at it later in the trial.  But just to kind

      5:01PM20  of lay the foundation here, Opsite is a -- is a thin film --

      5:01PM21  I'm talking about one sheet of Opsite.  A thin film that to

      5:02PM22  the jury may look a little like Saran Wrap from the outside?

      5:02PM23  A.  Yes.

      5:02PM24  Q.  It's not Saran Wrap, however, because Saran Wrap is

      5:02PM25  completely impermeable, isn't it?
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      5:02PM 1  A.  I don't know if it is or not.

      5:02PM 2  Q.  Okay.  Well, when we're talking about permeable,

      5:02PM 3  permeability, we're talking about the extent to whether

      5:02PM 4  something gets through it, right?

      5:02PM 5  A.  Yes.

      5:02PM 6  Q.  In other words, although it may appear to be a solid piece

      5:02PM 7  of plastic, the molecules of the plastic may be put together

      5:02PM 8  in such a way that some molecules will get through it and

      5:02PM 9  other molecules will not get through it?

      5:02PM10  A.  Yes.

      5:02PM11  Q.  And, for example, when you're talking about fluids --

      5:02PM12  you've heard the word "fluid"?

      5:02PM13  A.  Yes.

      5:02PM14  Q.  There are kind of two kinds of fluids.  A fluid can be a

      5:02PM15  liquid like water, and a fluid can be a gas like oxygen?

      5:02PM16  A.  Yes.

      5:02PM17  Q.  And so if you're talking about fluid permeability, you're

      5:03PM18  talking about the extent to which a fluid passes through a

      5:03PM19  substance?

      5:03PM20  A.  Although in medicine --

      5:03PM21  Q.  I'm not asking about medicine.  I'm trying to talk

      5:03PM22  about --

      5:03PM23            MR. MACON:  Excuse me.  Could he answer without be

      5:03PM24  interrupted?

      5:03PM25            THE COURT:  He's asking for clarification.  What is
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      5:03PM 1  your clarification?

      5:03PM 2            THE WITNESS:  In the medical field fluid isn't ever

      5:03PM 3  referred to as a gas.  It's -- if you're going to give

      5:03PM 4  somebody oxygen, you say, give them oxygen.  If you're going

      5:03PM 5  to do fluid resuscitation, you hook an IV up and you put

      5:03PM 6  saline in or lactated ringers or something or blood expanders.

      5:03PM 7  And fluid in medicine always is a liquid.

      5:03PM 8  BY MR. MCCLANAHAN:

      5:03PM 9  Q.  I'm not asking about medicine.  I'm asking about physics.

      5:03PM10  Okay?

      5:03PM11  A.  Okay.

      5:03PM12  Q.  Fluids are liquids, and fluids are gases, aren't they?

      5:03PM13  A.  Gas can have fluid flow, yes.

      5:03PM14  Q.  Now, if you're talking about permeability, you can have a

      5:03PM15  question of whether something is permeable to liquids, and a

      5:04PM16  separate question about whether it's permeable to gases?

      5:04PM17  A.  Yes.

      5:04PM18  Q.  There are some substances which are impermeable to both

      5:04PM19  liquids and gases, neither one of them get through?

      5:04PM20  A.  Correct.

      5:04PM21  Q.  There are some substances that are permeable to both

      5:04PM22  liquids and gases, they both get through?

      5:04PM23  A.  Yes.

      5:04PM24  Q.  There are some substances that are impermeable to liquids,

      5:04PM25  the liquids do not get through, but permeable to gases, the
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      5:04PM 1  gases do get through?

      5:04PM 2  A.  Yes.

      5:04PM 3  Q.  And in this -- in this document we just talked at, when

      5:04PM 4  you said, Opsite is a vapor permeable dressing, what you're

      5:04PM 5  referring to is that the vapors get through, although the

      5:04PM 6  liquids don't, with Opsite?

      5:04PM 7  A.  That's correct.

      5:04PM 8  Q.  Okay.  And that would be the same basic factor with

      5:04PM 9  Tegaderm and Ioban also, right?

      5:05PM10  A.  I'm not sure about -- I've never used Tegaderm, so I don't

      5:05PM11  know.

      5:05PM12  Q.  Okay.  But Ioban, you do know, is not fluid permeable, but

      5:05PM13  it is gas permeable?

      5:05PM14  A.  It's slowly gas permeable, a little bit will go through.

      5:05PM15  And I believe they've ruled on whether that's permeable or

      5:05PM16  not.

      5:05PM17  Q.  Well, when you were asked in your deposition, Page 135,

      5:05PM18  line 23, was the Ioban fluid permeable, you said, no, it's

      5:05PM19  not.  So the fluid, the -- it's not permeable to liquids, but

      5:05PM20  it might be somewhat to gases?  Is that what you're saying?

      5:05PM21  A.  Gases will go through it very slowly, yes.

      5:05PM22  Q.  Okay.  Got it.  I didn't quite understand something you

      5:05PM23  said to Mr. Macon earlier.  I think you said something to the

      5:06PM24  effect that Dr. Argenta said that he had made a mistake with

      5:06PM25  Mr. Johnson or there was a problem with Mr. Johnson.  What
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      5:06PM 1  were you referring to?  I frankly didn't get it?

      5:06PM 2  A.  Well, the fact that the vacuum caused the cup to sink down

      5:06PM 3  into the tissue and create another injury.  That's -- we're

      5:06PM 4  trying to heal him and make him better.  We weren't trying to

      5:06PM 5  do more damage, and we did both.

      5:06PM 6  Q.  Did it do more damage on Mr. Johnson?

      5:06PM 7  A.  Yeah.  The cup cut down into the tissue and made a little

      5:06PM 8  circle ring.

      5:06PM 9  Q.  Okay.  Now, by the time that you all prepared the

      5:06PM10  application for the first patent in November of 1991, you had

      5:06PM11  only worked on 10 or 12 humans with the invention, correct?

      5:06PM12  A.  As far as I know, yes.

      5:07PM13  Q.  So in other words, there was -- there was Mr. Johnson and

      5:07PM14  then a handful of others, but it wasn't hundreds of people?

      5:07PM15  A.  No, it wasn't.

      5:07PM16  Q.  It was a few people, and then you filed a patent

      5:07PM17  application?

      5:07PM18  A.  Yes.

      5:07PM19  Q.  Now, another thing, as I understand it, that you guys did

      5:07PM20  not invent is the intermittent use of a vacuum pump, true?

      5:07PM21  A.  That's true, yes.

      5:07PM22  Q.  For example, the pump that Medela makes, called the Vario

      5:07PM23  pump, you heard, I think, maybe reference to Mr. Sadler the

      5:07PM24  other day in maybe some testimony by Dr. Argenta, but the

      5:07PM25  Medela pump is used in a lot of different places for a lot of
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      5:07PM 1  different reasons?

      5:07PM 2  A.  Yes.

      5:07PM 3  Q.  Can be used in the operating room or the -- or the

      5:08PM 4  intensive care room or a lot of rooms in the hospital, right?

      5:08PM 5  A.  Yes.

      5:08PM 6  Q.  And it's got -- it's got a switch on it, that it can be

      5:08PM 7  used in a continuous mode, or it can be switched to an

      5:08PM 8  intermittent mode, depending upon what the need for it is,

      5:08PM 9  right?

      5:08PM10  A.  I've never seen one, so I'll take your word for it.

      5:08PM11  Q.  Well, you've certainly seen other pumps in -- that are

      5:08PM12  used in the medical field that have an intermittent or a

      5:08PM13  continuous function to them, haven't you?

      5:08PM14  A.  Yes, I have.

      5:08PM15  Q.  So that, for example, if a doctor or a nurse or some

      5:08PM16  therapist, some healthcare professional thinks it's best for

      5:08PM17  the patient to have a continuous suction on that patient, for

      5:08PM18  whatever reason, they can turn it to continuous.  And if they

      5:08PM19  prefer to have an intermittent suction on the patient, they

      5:08PM20  can turn it to intermittent, and the pump will cycle on and

      5:08PM21  off in intervals that are set by the person who prescribes it,

      5:08PM22  correct?

      5:08PM23  A.  I don't know if the pumps are hardwired just to go on and

      5:09PM24  off, or I don't know if that's variable or not.

      5:09PM25  Q.  So that's something that you don't know?
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      5:09PM 1  A.  I don't know that, no.

      5:09PM 2  Q.  Okay.

      5:09PM 3            MR. MCCLANAHAN:  Your Honor, it's not a bad time.

      5:09PM 4  Do you want me to -- did you say 5:10, 5:15?

      5:09PM 5            THE COURT:  No.  This could be fine.  How much more

      5:09PM 6  time do you believe you'll have tomorrow?

      5:09PM 7            MR. MCCLANAHAN:  I think I will probably have no

      5:09PM 8  more than maybe 15 minutes, is my guess.

      5:09PM 9            THE COURT:  Okay.  That's perfect.  Thank you so

      5:09PM10  much.  This is -- this would be a good time.

      5:09PM11            You can go ahead and step down, Dr. Morykwas.  Thank

      5:09PM12  you so much.

      5:09PM13            Ladies and gentlemen, thank you so much for your

      5:09PM14  very kind and thoughtful attention to all the testimony today.

      5:09PM15  Thank you so much for your commitment to your jury service.

      5:09PM16  All of us are grateful to you for your sacrifice during these

      5:09PM17  weeks of trial, and we thank you for it.  I hope you have a

      5:09PM18  nice evening.  We'll start back up at 9:00 in the morning.  So

      5:09PM19  be here a little before, and we'll see you then.  All rise for

      5:10PM20  the jury.  And Mr. Ramirez, will you please lead the jury out?

      5:10PM21       (Jury leaves courtroom)

      5:10PM22       (Discussion off the record)

      5:11PM23            THE COURT:  Wait a minute.  Let Chris get this down.

      5:11PM24            MR. SADLER:  I wasn't present Sunday for the very

      5:11PM25  warm hearing that Your Honor conducted.  But as I understand,
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      5:11PM 1  that these depositions, starting with Mr. Burke and Mr. Ware

      5:11PM 2  and Mr. Rush, that they're going to be closed?  Is that --

      5:11PM 3            THE COURT:  They're going to be closed because I see

      5:11PM 4  them in the form of a deposition, not an open court hearing.

      5:11PM 5            MR. SADLER:  All right, sir.  Could I make the

      5:11PM 6  request then if we're going to do Mr. Burke this evening, that

      5:11PM 7  Mr. Ware and Mr. Rush not only they be excused from being

      5:11PM 8  here, but they be given instructions that whatever's testified

      5:11PM 9  to not be discussed with them and disclosed to them until we

      5:11PM10  have a chance to talk with them at their depositions later in

      5:11PM11  the week?

      5:11PM12            MR. MACON:  Let me talk about -- number one --

      5:11PM13            THE COURT:  Let me tell you what we're going to do,

      5:11PM14  we're going to go ahead and take a break, and then I'll come

      5:11PM15  back and talk to you about this in about 30 minutes.

      5:11PM16            MR. SADLER:  Thank you very much.

      5:11PM17            THE COURT:  We'll come back and talk about it in 30

      5:11PM18  minutes.  So all our audience, I'm so glad you've been here.

      5:11PM19  But these question and answer sessions will be in the form of

      5:12PM20  a deposition.  Normally depositions are not open to the

      5:12PM21  general public.  So I'm going to do those this evening.  I

      5:12PM22  know you would all like to stay with us till 7:00 or 7:30 at

      5:12PM23  night.  Sorry I can can't make that arrangement.  But you will

      5:12PM24  be excused, and only the parties will be here for the

      5:12PM25  depositions.
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      5:12PM 1            MR. SADLER:  So 5:45 you'd like us back here?

      5:12PM 2            THE COURT:  Yes.  Be back here at 5:45.  Give me a

      5:12PM 3  chance to kind of clean things up.

      5:12PM 4       (Recess)
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     08:20AM  1       (June 6, 2006.)

     09:07AM  2            THE COURT:  Thank you so much, Mr. Alonzo.  Ladies

     09:07AM  3   and gentlemen, please be seated.  And, yes, sir.

     09:07AM  4            MR. McCLANAHAN:  I'm ready whenever you are.

     09:07AM  5            THE COURT:  We are ready.

     09:07AM  6            MR. McCLANAHAN:  Thank you.

     09:07AM  7   BY MR. McCLANAHAN:

     09:07AM  8   Q.  Good morning, Dr. Morykwas.

     09:07AM  9   A.  Good morning.

     09:07AM 10   Q.  As I understand the way that these human -- recall that we

     09:08AM 11   talked yesterday about there were a handful, somewhere

     09:08AM 12   around 10 perhaps people that you all had worked on at Wake

     09:08AM 13   Forest before the patent application was filed.  Do you recall

     09:08AM 14   that discussion?

     09:08AM 15   A.  Yes, I do.

     09:08AM 16   Q.  Thank you.  Now.  As I understand it, with regard to the

     09:08AM 17   very first patient, Mr. Johnson, Dr. Argenta was present when

     09:08AM 18   all of the dressing changes occurred with that first patient.

     09:08AM 19   Correct?

     09:08AM 20   A.  I assume he was, yes.

     09:08AM 21   Q.  Mr. Partridge was asking him some questions yesterday

     09:08AM 22   about who all was present at the other dressing changes and I

     09:08AM 23   just wanted to clarify.  After the first patient, typically

     09:08AM 24   Dr. Argenta might not have been there for each and every

     09:08AM 25   dressing change on the other patients.  Correct?
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     09:08AM  1   A.  I wasn't present for all the dressing changes so I don't

     09:08AM  2   know if he was or not.

     09:08AM  3   Q.  You were present for some that he was not present at?

     09:08AM  4   A.  Well, no.  I was present for some and he was there but

     09:08AM  5   when I wasn't there I don't know if he was.

     09:08AM  6   Q.  I'm not asking you about when you weren't there.  There

     09:09AM  7   were some times you were there that he was not there.  Is that

     09:09AM  8   true?

     09:09AM  9   A.  For the first patients --

     09:09AM 10   Q.  No, sir.  For the other patients.

     09:09AM 11   A.  Well, you said the first ten patients or so before the

     09:09AM 12   patent, so could you clarify, please.

     09:09AM 13   Q.  Page 170, line 18, of your deposition you answered, quote,

     09:09AM 14   I would go and try and be there for dressing changes and try

     09:09AM 15   to take photos when that occurred.  He, referring to

     09:09AM 16   Dr. Argenta, was not there for every dressing change.  It

     09:09AM 17   would have been a resident or physician assistant on the

     09:09AM 18   service doing just -- just a regular dressing change.  On the

     09:09AM 19   first patient, yes, he was there, but on subsequent patients

     09:09AM 20   he wasn't there for every dressing change, so I was there when

     09:09AM 21   I could but I was not there for every single dressing change.

     09:09AM 22   Is that correct?

     09:09AM 23   A.  Well, that's what I said, but it might have been one of

     09:10AM 24   the residents who told me he wasn't there when I wasn't there.

     09:10AM 25   Q.  The only point I'm trying to make, sir, is that -- I want
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     09:10AM  1   to identify for the jury who, what people were present from

     09:10AM  2   time-to-time when the dressing changes occurred on these first

     09:10AM  3   sets of patients.  Okay?

     09:10AM  4   A.  Sure.

     09:10AM  5   Q.  So, the people would have included Dr. Argenta from

     09:10AM  6   time-to-time?

     09:10AM  7   A.  Yes.

     09:10AM  8   Q.  You from time-to-time?

     09:10AM  9   A.  Correct.

     09:10AM 10   Q.  Residents from time-to-time?

     09:10AM 11   A.  There -- probably one of the residents would have been

     09:10AM 12   there every dressing change.  Maybe not the same one, but --

     09:10AM 13   Q.  A physician assistant from time-to-time?

     09:10AM 14   A.  Correct.

     09:10AM 15   Q.  Now, were there any other people there that you can think

     09:10AM 16   of?

     09:10AM 17   A.  Potentially the nurse would have been there.

     09:10AM 18   Q.  The nurse.  Okay.  Anyone else?

     09:10AM 19   A.  That would have been it.  No.

     09:10AM 20   Q.  Thank you.  Now, as I understand it, when this literature

     09:10AM 21   search was done for the patent application, that is going into

     09:11AM 22   the books and figuring out what the prior art was, you did

     09:11AM 23   that yourself personally?

     09:11AM 24   A.  I did some of it, yes.

     09:11AM 25   Q.  Some of it.  Who did the rest of it?
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     09:11AM  1   A.  Actually, I'm not sure.  I would have done a -- the

     09:11AM  2   computer search using the -- the search engine that was

     09:11AM  3   available at the time but then with -- when the university

     09:11AM  4   started the proceedings to investigate for a patent, they

     09:11AM  5   would have hired -- Well, the law firm would have done the

     09:11AM  6   patent search for that.

     09:11AM  7   Q.  Let's talk about the university's involvement for just a

     09:11AM  8   second.  Now, we've learned in the case so far I believe that

     09:11AM  9   although you and Dr. Argenta did the work that you have told

     09:11AM 10   us about, the prosecution of the patent was coordinated by

     09:11AM 11   Wake Forest.  Correct?

     09:11AM 12   A.  That's correct, yes.

     09:11AM 13   Q.  Now, we know, for example, that you and Dr. Argenta filed

     09:11AM 14   the disclosure of concept of invention that the jury has seen

     09:11AM 15   before and that was filed -- do you recall the date on it?

     09:12AM 16   Oh, here it is.  September 17, 1990?  Does that sound about

     09:12AM 17   right?

     09:12AM 18   A.  That sounds correct.

     09:12AM 19   Q.  Now, understand that Mr. Partridge asked some questions

     09:12AM 20   yesterday indicating that the timing of the filing of the

     09:12AM 21   patent application might have some importance in this case.

     09:12AM 22   Do you recall that topic?

     09:12AM 23   A.  I remember him saying that, yes.

     09:12AM 24   Q.  And the jury's going to hear instructions from Judge

     09:12AM 25   Furgeson later in the case about how all of that works and
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     09:12AM  1   that sort of thing, but I just wanted to ask you for a moment

     09:12AM  2   about timing and the involvement of Wake Forest.  Now, after

     09:12AM  3   you all filed this disclosure form, the concept of the

     09:12AM  4   invention with Wake Forest, the ball is now in Wake Forest's

     09:12AM  5   Court about what to do with this.  Right?

     09:12AM  6   A.  That's correct.  Yes.

     09:12AM  7   Q.  And what happened is that you turned it into something at

     09:13AM  8   that time that was called the Technology Transfer Office at

     09:13AM  9   Wake Forest?

     09:13AM 10   A.  No.  There was no formal Technology Transfer Office at

     09:13AM 11   that time.  It evolved -- that was -- an entity that came into

     09:13AM 12   being during the course of this, but when you first turned

     09:13AM 13   that in, they did not have a formal office, no.

     09:13AM 14   Q.  Page 183 of your deposition, line 21.  Question:  Okay.

     09:13AM 15   What steps did you go through in the process of deciding to

     09:13AM 16   try to apply for a patent here?  Answer, line 24.  The process

     09:13AM 17   at Wake Forest University, there is an invention disclosure

     09:13AM 18   form that you fill out, you turn it in to the Technology

     09:13AM 19   Transfer Office which is now the Office of Technology Asset

     09:13AM 20   Management.  They kept changing names.  Now, that was correct

     09:13AM 21   when you gave that testimony in January 2005.  Correct?

     09:13AM 22            MR. MACON:  Optional completeness.

     09:13AM 23            MR. McCLANAHAN:  I'm not through.  I'm going to go

     09:14AM 24   on.

     09:14AM 25            THE COURT:  Well, one minute.  One minute.  One
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     09:14AM  1   minute.  Let's not talk one at a time.

     09:14AM  2            MR. MACON:  I would like for him to read the rest of

     09:14AM  3   the answer.

     09:14AM  4            THE COURT:  He will -- if there is a full answer, you

     09:14AM  5   need to read the whole answer.

     09:14AM  6            MR. MACON:  Thank you, Your Honor.

     09:14AM  7            THE COURT:  So, if you will do that.

     09:14AM  8            MR. McCLANAHAN:  Yes, sir.

     09:14AM  9            THE COURT:  Then you can ask the question.

     09:14AM 10            MR. MACON:  Thank you, Your Honor.

     09:14AM 11            MR. McCLANAHAN:  I'll read the whole answer again,

     09:14AM 12   Your Honor, beginning at line 24.  Page 183, line 24.  This

     09:14AM 13   was your answer on January 13, 2005.  And I quote you.  The

     09:14AM 14   process at Wake Forest University, there is an invention

     09:14AM 15   disclosure form that you fill out, you turn it in to the

     09:14AM 16   Technology Transfer Office which is now -- which now is the

     09:14AM 17   Office of Technology Asset Management.  They keep changing

     09:14AM 18   names.  That office back just -- back then just had the

     09:14AM 19   director of the office would evaluate the application to

     09:14AM 20   consider if it was worth pursuing or not.  They may call in an

     09:14AM 21   outside expert just to give them advice since nobody knows

     09:14AM 22   everything, then so we filled out the invention disclosure and

     09:15AM 23   turned it in and the university decided to pursue it.  That

     09:15AM 24   was correct when you testified to it, wasn't it?

     09:15AM 25   A.  Yes.  But is there anything before that for the actual
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     09:15AM  1   time reference?

     09:15AM  2   Q.  Well, there may be and if there is Mr. Macon, I'm sure,

     09:15AM  3   will clarify it with you.  My point is simply this:  I'm

     09:15AM  4   not -- I'm not focused on who the guy's title was.  I simply

     09:15AM  5   want to establish for the jury that after you filed this

     09:15AM  6   disclosure of invention with Wake Forest University, the ball

     09:15AM  7   was in their court about what to do with it?

     09:15AM  8   A.  That's correct, yes.

     09:15AM  9   Q.  Now, they've got this apparently some kind of a

     09:15AM 10   bureaucratic structure set up at Wake Forest University that's

     09:15AM 11   either called the Technology Transfer Office or the Office of

     09:15AM 12   Technology Asset Management or some other name, but they've

     09:15AM 13   got a bureaucracy that deals with your concept here.

     09:15AM 14   A.  That's correct, yes.

     09:15AM 15   Q.  And in that bureaucracy, the first thing they did was

     09:15AM 16   to -- was to look at it by their various people inside the

     09:16AM 17   university to decide what to do with it?

     09:16AM 18   A.  That's correct, yes.

     09:16AM 19   Q.  They may choose to bring in outsiders to help them with

     09:16AM 20   this or they may not choose.  That's up to them?

     09:16AM 21   A.  Well, and my answer when I said outsiders, it's people

     09:16AM 22   outside of that specific office that Mr. Waggeman isn't a

     09:16AM 23   scientist and so he doesn't know so he might have asked

     09:16AM 24   somebody in the anatomy department or surgery or one of the

     09:16AM 25   other faculty members at Wake Forest, they're not really
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     09:16AM  1   out -- people outside of the university.

     09:16AM  2   Q.  Sure.  I'm not critical of any of that.  Now, so -- so,

     09:16AM  3   what happened here is that Wake Forest took as much time as

     09:16AM  4   they chose to take for whatever good reasons I'm sure they had

     09:16AM  5   and then they sent this patent application to lawyers of their

     09:16AM  6   own choosing.  I think Dr. Argenta said it was a Wake Forest

     09:16AM  7   alum or maybe you said it was a Wake Forest alum, but some

     09:16AM  8   North Carolina lawyer who, apparently, had never done a patent

     09:16AM  9   or didn't have a lot of experience in patents.  Okay?

     09:17AM 10   A.  That's Dr. Argenta said that.

     09:17AM 11   Q.  And that was all the choice of Wake Forest, wasn't it?

     09:17AM 12   A.  Yes, it was.

     09:17AM 13   Q.  So, if there was any delay in this case in complying with

     09:17AM 14   the legal requirements of getting a patent application on file

     09:17AM 15   with the U.S. Patent Office within a certain amount of time,

     09:17AM 16   that delay would be due to the actions of Wake Forest and how

     09:17AM 17   they chose to handle this.  Would that be correct?

     09:17AM 18   A.  I think they handled everything properly.

     09:17AM 19   Q.  I'm not saying they didn't.

     09:17AM 20   A.  I don't think there was anything wrong.

     09:17AM 21   Q.  I'm not saying they didn't.  I'm just saying that was Wake

     09:17AM 22   Forest working, wasn't it?

     09:17AM 23   A.  It was a collaboration.  We would talk with the people in

     09:17AM 24   that office.  They would talk with the law firm and the law --

     09:17AM 25   some of the lawyers for that firm called me directly because
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     09:17AM  1   they didn't understand wound healing and so I gave them books

     09:17AM  2   and documents.

     09:17AM  3   Q.  Okay.  Let's change topics.  Now, one of the things that

     09:18AM  4   the device that you guys came up with, one of the things that

     09:18AM  5   it does is it does remove fluid from the tissues surrounding

     09:18AM  6   wound.  Correct?

     09:18AM  7   A.  Yeah.  When you apply the vacuum, you change the pressure

     09:18AM  8   gradient so it will pull fluid out of the tissues into the

     09:18AM  9   wound space and then remove it which is different from just

     09:18AM 10   drainage devices which just sucks the fluid out of where the

     09:18AM 11   hole is without drying the tissue.  It's a little bit

     09:18AM 12   different.

     09:18AM 13   Q.  Did you hear my question?

     09:18AM 14   A.  Yes, sir.

     09:18AM 15   Q.  My question is real simple.  I think it's "yes" or "no".

     09:18AM 16   Isn't it true that one of the things your device does is to

     09:18AM 17   remove fluid from the tissues surrounding wounds?

     09:18AM 18   A.  It can do that, yes.

     09:18AM 19   Q.  Thank you.  It's also true that not every wound your

     09:18AM 20   device was placed on will heal.  Correct?

     09:18AM 21   A.  That's also correct.  Nothing heals everything.

     09:19AM 22   Q.  Now, in the disclosure of the invention that you have --

     09:19AM 23            MR. McCLANAHAN:  Stacey, could you, please, put up

     09:19AM 24   defendant 131 for a second?  And let's go, please, to page --

     09:19AM 25   Wake Forest 3622.
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     09:19AM  1   BY MR. McCLANAHAN:

     09:19AM  2   Q.  And I want to focus just for a second on this -- this

     09:19AM  3   paragraph right here.  And I want to focus, Stacey, please on

     09:19AM  4   this sentence.  The procedure we have devised involves the

     09:19AM  5   conversion of an open wound into a mobile but closed space

     09:20AM  6   with subsequent application of suction to develop a negative

     09:20AM  7   pressure field in the range of 0.5 to 1 atmosphere.  Do you

     09:20AM  8   see that?

     09:20AM  9   A.  Yes, I do.

     09:20AM 10   Q.  Now, there is a -- there is a gradient, I guess, of less

     09:20AM 11   than 1 atmosphere.  You could go down from 0.0 atmospheres up

     09:20AM 12   to 1.0 atmospheres.  Is that correct?

     09:20AM 13   A.  That's correct, yes.

     09:20AM 14   Q.  And so what he -- when you were describing your invention

     09:20AM 15   to Wake Forest here, the concept of the invention, you said,

     09:20AM 16   okay.  We're talking about negative pressures between 0.5 and

     09:20AM 17   1.  Now, if we look at the patent application --

     09:20AM 18            MR. McCLANAHAN:  Stacey can we please go to the '081

     09:21AM 19   Patent?  And let's go to Column 3.  Now, right about -- right

     09:21AM 20   about here.  One more -- one more line down, Stacey.  Right in

     09:21AM 21   here.

     09:21AM 22   BY MR. McCLANAHAN:

     09:21AM 23   Q.  In the patent application that you made, the very first

     09:21AM 24   one, you said the method is preferably practiced using a

     09:21AM 25   negative pressure ranging from 0.01 to 0.99 atmospheres and
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     09:22AM  1   more preferably practiced using a negative pressure ranging

     09:22AM  2   between 0.5 to 0.8.  Correct?

     09:22AM  3   A.  That's what it says, yes.

     09:22AM  4   Q.  So, the only point I want to make here is that the range

     09:22AM  5   that you talked about in your disclosure of the invention to

     09:22AM  6   Wake Forest which was 0.5 to 1 is different than the range you

     09:22AM  7   disclosed to the patent office which is 0.01 to 0.99.  Almost

     09:22AM  8   zero to 1.  Is that correct?

     09:22AM  9   A.  Initially in --

     09:22AM 10   Q.  Is that correct, sir?

     09:22AM 11   A.  In the disclosure, that was very preliminary.  We weren't

     09:22AM 12   sure exactly what was working and as we did experiments we

     09:22AM 13   realized we should expand out because other ranges could have

     09:22AM 14   applications also, so, yes, we did expand it.

     09:22AM 15   Q.  So, the answer to my question is yes.  The number that you

     09:22AM 16   disclosed in the -- in the disclosure of the concept of the

     09:22AM 17   invention was different, different than the number that you

     09:23AM 18   disclosed in the patent.  Correct?

     09:23AM 19   A.  It was an evolving process so, yes, they are different.

     09:23AM 20   As we learned more -- more applications, we expanded it.

     09:23AM 21   Q.  Okay.

     09:23AM 22            MR. McCLANAHAN:  Let's go, Stacey, please, to the

     09:23AM 23   '643 Patent.  And I want to look at Claim 1 for just a second.

     09:23AM 24   Go back to -- keep going.  I'll tell you when you get there.

     09:23AM 25   It's further back.  Okay.  Stop right -- go back, please.  One
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     09:23AM  1   more.  Stop.  And highlight this area right in here.

     09:24AM  2   BY MR. McCLANAHAN:

     09:24AM  3   Q.  Now, if we wanted to look at, for example, the first claim

     09:24AM  4   here -- and I'm not going to go through all of these with you,

     09:24AM  5   but this is one of the claims I believe that has been asserted

     09:24AM  6   in the case.  Is that correct?  This is one of them.  Okay.

     09:24AM  7   What is claimed is, and you understand the claims of the

     09:24AM  8   patent are the part that the jury is concerned about and

     09:24AM  9   whether there is infringement or not?

     09:24AM 10   A.  Yes, I do.

     09:24AM 11   Q.  And at the end of the patent, what the inventor does is he

     09:24AM 12   sets out the claims and he may begin it with the words I claim

     09:24AM 13   or he may just use the words what is claimed, and here's what

     09:24AM 14   you said.  What is claimed.  Claim 1.  An appliance for

     09:24AM 15   administering a reduced pressure treatment to a wound

     09:24AM 16   comprising -- and let's look at this first thing here.  An

     09:24AM 17   impermeable cover.  Now, I just want to focus on those words

     09:25AM 18   "impermeable cover" a second.  Now, the -- we talked about

     09:25AM 19   Opsite yesterday.  Do you recall that?

     09:25AM 20   A.  Yes, I do.

     09:25AM 21   Q.  And you told me that as you described in your Bowman Gray

     09:25AM 22   School of Medicine memorandum that you signed, Opsite is a

     09:25AM 23   vapor permeable dressing?

     09:25AM 24   A.  Yes.  Some water vapor will go through it, yes.

     09:25AM 25   Q.  And since this talks about needing an impermeable cover
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     09:25AM  1   and Opsite is permeable, it's vapor permeable, you would agree

     09:25AM  2   then that if -- if the -- if the device is using Opsite, it

     09:25AM  3   does not infringe this claim because it's not impermeable.

     09:25AM  4   A.  Well, it depends.  Actually, the relative rate of

     09:25AM  5   permeability and I believe the Court has ruled on that --

     09:25AM  6   Q.  And then --

     09:25AM  7            MR. MACON:  Excuse me, Your Honor.  If he would allow

     09:26AM  8   him to finish his answer.

     09:26AM  9   Q.  I thought you were finished.

     09:26AM 10   A.  No, I'm sorry.

     09:26AM 11            THE COURT:  If you will finish.

     09:26AM 12   A.  I was worried about hitting the microphone with my hand.

     09:26AM 13   If you have different rates of permeability, yes, some vapor

     09:26AM 14   will go through and I think the Court has ruled -- I think

     09:26AM 15   it's 836.  There's a big explanation of grams of water per

     09:26AM 16   square meter per day and Opsite twenty years ago I have no

     09:26AM 17   idea what the vapor permeability of that was.  It was

     09:26AM 18   advertised as a semipermeable membrane, so, yes, some vapor

     09:26AM 19   would go through it.  If you put it down, you would worry that

     09:26AM 20   fluid would collect underneath it kind of like a blister and

     09:26AM 21   that's bad.  And so, you know, cars twenty years ago aren't

     09:26AM 22   like cars today so and I don't know if Opsite twenty years ago

     09:26AM 23   or when we were filling cells is the same as Opsite today.

     09:26AM 24   Q.  Are you through?

     09:26AM 25   A.  Yes.
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     09:26AM  1   Q.  I want to talk about your testimony given on January 13,

     09:26AM  2   2005, when you deposition was taken on page 270, at line 4.

     09:26AM  3   The question asked you was this:  Does Claim 1 of the '643

     09:27AM  4   cover a VAC system using Opsite covering?  Your answer was,

     09:27AM  5   while I'm sure that Opsite could be adapted to be used in the

     09:27AM  6   VAC system since it is a gas semipermeable membrane, no, it

     09:27AM  7   doesn't.  Was that the testimony that you gave on January 13,

     09:27AM  8   2005?  "Yes" or "no"?

     09:27AM  9   A.  At the time, that's what I thought because I thought the

     09:27AM 10   vapor permeability was below 836.

     09:27AM 11   Q.  Now, one last question I think and that is insofar as the

     09:27AM 12   jury may be concerned in the case with the date that the

     09:27AM 13   invention was first conceived --

     09:27AM 14            MR. McCLANAHAN:  Stacey, can we go, please, to

     09:28AM 15   defendant 131?  And let's go to page Wake Forest 3625.  And

     09:28AM 16   then highlight this top part right here, please.

     09:28AM 17   BY MR. McCLANAHAN:

     09:28AM 18   Q.  Now, there's been some discussion about this earlier with

     09:28AM 19   Dr. Argenta.  The question on the form:  What was the date the

     09:28AM 20   invention was first conceived?  And he indicated that you

     09:28AM 21   typed early 1987 and he indicated that was a typo.  He signed

     09:28AM 22   it anyway, and it was later clarified, and I simply want to

     09:28AM 23   ask -- ask you this:  In fact, you first learned of your

     09:28AM 24   device in the Fall of 1988?  Is that true?

     09:28AM 25   A.  That is true, yes.
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     09:29AM  1            MR. McCLANAHAN:  Thank you, Your Honor.  I pass the

     09:29AM  2   witness.

     09:29AM  3            THE COURT:  Thank you very much.

     09:29AM  4            THE COURT:  Mr. Beard?

     09:29AM  5            MR. BEARD:  Thank you, Your Honor.

     09:29AM  6            THE COURT:  Yes, sir.

     09:29AM  7                        CROSS EXAMINATION

     09:29AM  8   BY MR. BEARD:

     09:29AM  9   Q.  Good morning, Dr. Morykwas.

     09:29AM 10   A.  Good morning.  It's good to see you again.

     09:29AM 11   Q.  You remember me.  My name is William beard.  We met at

     09:29AM 12   your deposition.

     09:29AM 13   A.  Yes, I do.

     09:29AM 14            MR. BEARD:  Your Honor, I want to work with, Your

     09:29AM 15   Honor, if I may, the prototypes that were discussed yesterday.

     09:29AM 16            THE COURT:  Sure.

     09:29AM 17            MR. MACON:  Do you want me to get them?

     09:29AM 18            MR. BEARD:  If opposing counsel --

     09:29AM 19            MR. MACON:  Do you want all of them?

     09:30AM 20            MR. BEARD:  Yes, please.

     09:30AM 21            MR. MACON:  We've got them in the same bags.

     09:30AM 22            THE COURT:  Do you want the witness to have them,

     09:30AM 23   Mr. Beard, or do you want to use them there at the table?

     09:30AM 24            MR. BEARD:  I'll be happy for the witness to have

     09:30AM 25   them.
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     09:30AM  1            THE COURT:  Yes, sir.  Thank you.  Yes, sir,

     09:30AM  2   Mr. Macon.  Thank you so much.

     09:30AM  3            MR. BEARD:  Thank you.  With that little bit of

     09:30AM  4   housekeeping out of the way, I'm going to actually turn to

     09:30AM  5   another subject and then we'll come right back to those in a

     09:30AM  6   moment.

     09:30AM  7            If we can have timeline L A 55.

     09:30AM  8   BY MR. BEARD:

     09:30AM  9   Q.  Do you remember this is a time line --

     09:30AM 10            COURT SECURITY OFFICER:  The jury is saying they

     09:30AM 11   can't hear you.  Can you speak into the microphone, please.

     09:31AM 12            MR. BEARD:  Is that better?  Testing.

     09:31AM 13   BY MR. BEARD:

     09:31AM 14   Q.  This was a timeline that we discussed with Dr. Argenta

     09:31AM 15   and -- a bit and remember that Dr. Argenta's testimony

     09:31AM 16   established several of the dates on this timeline and we've

     09:31AM 17   all heard about the typo on the invention disclosure form,

     09:31AM 18   that that said the original invention you discussed came up in

     09:31AM 19   1987.  Do you remember that testimony from Dr. Argenta?

     09:31AM 20   A.  Yes.  That was a typo.

     09:31AM 21   Q.  He also testified he came to Wake Forest in August of 1988

     09:31AM 22   and that you arrived sometime thereafter in 1988.  Do you

     09:31AM 23   remember that testimony?

     09:31AM 24   A.  I started September 1st.

     09:31AM 25   Q.  Okay.  And there was also testimony from Dr. Argenta about
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     09:31AM  1   the Gulag where he scratched the notes on the cover in the

     09:31AM  2   cover of the Gulag book and that occurred there at the

     09:31AM  3   beginning of 1990 sometime during the time that Mr. Johnson

     09:32AM  4   was in the hospital.  Do you remember that testimony?

     09:32AM  5   A.  Yes, I do.

     09:32AM  6   Q.  And then, of course, then we have the invention disclosure

     09:32AM  7   which happened there at the end of 1990 or -- in September

     09:32AM  8   and, of course, the patent application wasn't filed until

     09:32AM  9   1991, November, which gives us this critical date of November

     09:32AM 10   1990.  Do you remember that testimony?

     09:32AM 11   A.  Yes, I do.

     09:32AM 12   Q.  Finally, in the time that we spent with Dr. Argenta, we

     09:32AM 13   talked about this document which is a -- a pig protocol that

     09:32AM 14   is D-398.  Do you remember that testimony as well?

     09:32AM 15   A.  Yes, I do.

     09:32AM 16   Q.  And the date of that document is December 1988.  And

     09:32AM 17   yesterday Dr. Argenta testified that the subject matter of

     09:33AM 18   this disclosure had nothing to do with what he conceived and

     09:33AM 19   wrote in the Gulag book.  Do you remember that testimony?

     09:33AM 20   A.  I don't think he quite said that.  Some of the results and

     09:33AM 21   ideas from the December 88 pig study also become incorporated

     09:33AM 22   in this eureka, but that was just for the -- or the Gulag

     09:33AM 23   drawing.  You know, it's a small part of it, but it wasn't the

     09:33AM 24   whole concept because we had to -- had a couple of other

     09:33AM 25   components or he did.
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     09:33AM  1   Q.  Yesterday he testified, So my concept in this was

     09:33AM  2   something to pull the tissue on the bottom of the wound up to

     09:33AM  3   fill this and I thought if granulation tissue is soft and

     09:33AM  4   mushy stuff that we might be able to pull it up.  So, this

     09:33AM  5   experiment was a very primitive experiment, the concept of a

     09:33AM  6   big VAC machine that would pull tissue in from all directions

     09:33AM  7   was not here.  This is a very limited experiment to try to see

     09:34AM  8   what would happen at the bottom of the wound when we were

     09:34AM  9   applying the negative pressure.  Do you remember that

     09:34AM 10   testimony?

     09:34AM 11   A.  Yes, I do, because we deliberately picked that spot on the

     09:34AM 12   pigs on their back, they were swallow wounds and they don't

     09:34AM 13   shrink in from the sides so they had to fill from the bottom

     09:34AM 14   up.

     09:34AM 15   Q.  Do you agree with Dr. Argenta that this is a separate

     09:34AM 16   invention or concept from what he identified here in the Gulag

     09:34AM 17   document?

     09:34AM 18   A.  It's -- they're related.  I don't think they're totally

     09:34AM 19   separate because some of the concepts from the first one did

     09:34AM 20   become incorporated into a larger concepts later in the Gulag.

     09:34AM 21   Q.  If we can pull up both these documents.  Let's juxtapose,

     09:34AM 22   if we may.  It will be D-398.  We're going to look at page 1

     09:34AM 23   of that document.  And we're going to put next to that D-131,

     09:35AM 24   page 7.  So, this is what we saw in the left hand timetable.

     09:35AM 25   This is the protocol that we were just discussing.  But you
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     09:35AM  1   see right there that the title of this is the effect of

     09:35AM  2   continuous closed suction on the rate of surface wound

     09:35AM  3   healing.  It's a review of animal use protocol.  And let's

     09:35AM  4   highlight that number.  A 98-05 [sic].  Let's look at the

     09:35AM  5   document on the right side, which is, of course, your

     09:35AM  6   invention disclosure.  This is the document that you gave to

     09:35AM  7   Wake Forest for them to know exactly what the invention was

     09:35AM  8   all about.  Is that correct?

     09:35AM  9   A.  Yes, it is.  Well, not all about it.  It's just what we

     09:35AM 10   knew at the time as it was evolving.

     09:35AM 11   Q.  And if we can move this portion of the slide up a little

     09:35AM 12   bit so we can see what's here at the bottom of this page.  So,

     09:36AM 13   from the invention disclosure you were asked the question does

     09:36AM 14   there exist an earlier -- if we can highlight -- we're pretty

     09:36AM 15   much going to look at this whole -- whole text.  So, you were

     09:36AM 16   asked first this question:  Does there exist an earlier dated

     09:36AM 17   record of the invention's conception, a sketch or report, a

     09:36AM 18   laboratory notebook entry, something like that?  In response,

     09:36AM 19   this is what you identified.  Let's highlight the next

     09:36AM 20   paragraph.  Let's go to title as well.  This was the protocol

     09:36AM 21   to the animal care and use protocol application to the Bowman

     09:36AM 22   Gray School of Medicine in December of 1988 and, again, that

     09:36AM 23   is identified by that number A 89-005 which corresponds to the

     09:36AM 24   number on the protocol from 1988.  Isn't that correct?

     09:36AM 25   A.  It was an early concept that became incorporated into the
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     09:36AM  1   later one and they were asking us for anything at all related

     09:37AM  2   so while it wasn't the whole invention, there was a little bit

     09:37AM  3   back there that we went back and did identify it.  That was

     09:37AM  4   truthful.  It was related so we identified it.

     09:37AM  5   Q.  Let's switch gears now to the -- to the prototypes that

     09:37AM  6   you have there and what I'd like for you to do for me, Doctor,

     09:37AM  7   is let's try and put these in a chronology.  And if you can

     09:37AM  8   tell me which ones were developed first and let's put them in

     09:37AM  9   order, if we may.

     09:37AM 10   A.  I will do my best.

     09:37AM 11   Q.  So, if you can tell us which one was the first?

     09:37AM 12   A.  Well, the first one would have just been one of the CPR

     09:37AM 13   masks where we had -- Do you want me to at that time out?

     09:37AM 14   Q.  No.

     09:37AM 15   A.  Where we stuck the little tubing connector in where

     09:38AM 16   normally the valve would go for breathing.

     09:38AM 17   Q.  Okay.  And the exhibit number?

     09:38AM 18   A.  P-223.

     09:38AM 19   Q.  Okay.  And the next one in the development?

     09:38AM 20   A.  Actually, there were some intervening ones that we don't

     09:38AM 21   have that were in there.

     09:38AM 22   Q.  Okay.

     09:38AM 23   A.  It would have, actually, then gone to just the splash

     09:38AM 24   shield for the ones that I have, the splash shield that we

     09:38AM 25   used that was just the splash shield P-222.
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     09:38AM  1   Q.  And this is the one that's similar to what was used on

     09:38AM  2   Mr. Elgin?  Mr. Johnson.

     09:38AM  3   A.  Mr. Johnson.  It's just a plain splash shield.  We needed

     09:38AM  4   something larger.  The pig ones were an inch.  He had a very

     09:38AM  5   big wound and we needed something larger to put over it, so we

     09:39AM  6   used this.

     09:39AM  7   Q.  Thank you, sir.  And the next one?

     09:39AM  8   A.  It would have been the one also similar to this that was

     09:39AM  9   used on Mr. Johnson where we had glued the tubing just to

     09:39AM 10   distribute the pressure so it didn't suck down into his

     09:39AM 11   tissue.

     09:39AM 12   Q.  And that exhibit number?

     09:39AM 13   A.  P-224.

     09:39AM 14   Q.  And the fourth one?

     09:39AM 15   A.  It would have been the small one where we had sewn the

     09:40AM 16   screen on it to try to do an even better job of distributing

     09:40AM 17   the pressure.  It's broken now.  Somebody sat on it or

     09:40AM 18   something.  We would have gone to this.

     09:40AM 19   Q.  And the number of that exhibit?

     09:40AM 20   A.  It was P-225.

     09:40AM 21   Q.  Thank you.  And the next one.

     09:40AM 22   A.  And now I'm not sure.  I don't know if we would have

     09:40AM 23   combined the small one with the foam or if we would have

     09:40AM 24   gone -- tried to go to something like this where we put the

     09:40AM 25   struts in there to further distribute the pressure for the big
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     09:40AM  1   screen over the whole big cup.

     09:40AM  2   Q.  Okay.

     09:40AM  3   A.  So I -- I don't know.

     09:40AM  4   Q.  So, it was either P-229 or it was P-228?

     09:40AM  5   A.  Correct.

     09:40AM  6   Q.  And then where did P-226 go?

     09:41AM  7   A.  That would have been a combination -- this probably would

     09:41AM  8   have been used with -- in combination with P-222 and I don't

     09:41AM  9   know exactly when this falls in the timeline.  It would have

     09:41AM 10   been near the end, but I don't know for sure.

     09:41AM 11   Q.  Okay.  So, that foam, which was tapered to fit inside the

     09:41AM 12   shield -- while the shield was used much earlier, the foam

     09:41AM 13   wasn't actually put into that shield until the end of the

     09:41AM 14   development?

     09:41AM 15   A.  It would have been -- yeah, near the end of the

     09:41AM 16   development of using the shields.  Now, the shields we quickly

     09:41AM 17   realized, you know, on the pigs it was easy to use the CPR

     09:41AM 18   mask and things that projected.  Now, actually once we started

     09:41AM 19   treating patients, we couldn't put those like on somebody's

     09:41AM 20   rear end or a place that was weight dependent and so we

     09:42AM 21   learned from that so the foam then evolved as we transitioned

     09:42AM 22   into the patients.

     09:42AM 23   Q.  Okay.  If we can have P -- P-635.

     09:42AM 24   A.  You're done with these?

     09:42AM 25   Q.  Yes.  We're done with the prototypes.  Thank you.  And
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     09:42AM  1   this is, again, the drawing that Dr. Argenta testified was his

     09:42AM  2   original conception.  And if we can go to the third page, I

     09:42AM  3   believe, of this exhibit, where we see the drawing.  There's

     09:42AM  4   no foam in this drawing, is there?

     09:42AM  5   A.  In that original one, no, there's not.

     09:42AM  6   Q.  And in the original prototypes that you just discussed

     09:42AM  7   with the jury, those original prototypes didn't have any foam

     09:42AM  8   in them, either, did they?

     09:42AM  9   A.  Some of them had screens, yes --

     09:42AM 10   Q.  I --

     09:42AM 11   A.  Because foam is just an example of screen and we did use

     09:43AM 12   them in combinations.

     09:43AM 13   Q.  The first prototype which was 223.  If you will hold that

     09:43AM 14   one up.

     09:43AM 15   A.  I put them down out of order.  I thought we were done.

     09:43AM 16   Q.  I'm sorry.  Okay.  So, the first one was P-223.

     09:43AM 17   A.  That's correct.

     09:43AM 18   Q.  And that one doesn't have any foam, does it?

     09:43AM 19   A.  This did not -- originally did not have a screen.  We did

     09:43AM 20   add screens later to this.

     09:43AM 21   Q.  And P-222, this is the one that was also similar to what

     09:43AM 22   was used on Mr. Johnson.  There was no foam in that one,

     09:43AM 23   either, was there?

     09:43AM 24   A.  For this originally, no, there was not.

     09:43AM 25   Q.  And that is also --
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     09:43AM  1   A.  But I -- I'm sorry, but, again, we did add screens as we

     09:43AM  2   learned, as the device evolved, yes.

     09:43AM  3   Q.  But that was later, correct?

     09:43AM  4   A.  Well, it's -- it potentially could have been a week or two

     09:43AM  5   later is -- you know, by "later," it's -- a short time frame.

     09:44AM  6   He was only treated for six weeks and we quickly identified

     09:44AM  7   problems and we addressed them as quick as we could.

     09:44AM  8   Q.  Let's go back to the timeline which we first had up.  And

     09:44AM  9   with respect to that timeline, we look at that December 1988

     09:44AM 10   protocol that was used on the pigs.

     09:44AM 11   A.  Yes.

     09:44AM 12   Q.  The -- the device that was used for those pigs, was there

     09:44AM 13   any foam in that?

     09:44AM 14   A.  In that original application with the CPR mask, no, there

     09:44AM 15   was no screen.

     09:44AM 16   Q.  And so from at least 1998 there was no foam being used

     09:44AM 17   with your suction cups until almost a year later with

     09:44AM 18   Mr. Johnson?

     09:44AM 19   A.  No, that's not true.  That's on some of the pig studies,

     09:44AM 20   what was happening is the granulation tissue was growing up

     09:44AM 21   higher than the surface of the wound and so we were attaching

     09:45AM 22   some screens to the CPR masks to prevent that from happening.

     09:45AM 23   Q.  My question -- Thank you, sir.  My question was relative

     09:45AM 24   to foam and while you've identified screens being attached to

     09:45AM 25   the rims of those for your pig studies, there was no foam in
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     09:45AM  1   this particular protocol, was there?

     09:45AM  2   A.  The foam is just a different type of screening, but,

     09:45AM  3   actually, no, there was no foam in that original protocol.

     09:45AM  4   Q.  Let's go to the file history a little bit.  We're going to

     09:45AM  5   go J-4, Joint Exhibit 4, which is the file history of the '081

     09:45AM  6   Patent.  We're going to look at your inventors disclosure and

     09:45AM  7   that is found at pages 39 through 41 in that exhibit.  So,

     09:45AM  8   this is the first page of your declaration.  We look at the

     09:45AM  9   title.  This is a document called declaration and power of

     09:46AM 10   attorney for patent application.  You understand that each

     09:46AM 11   inventor that files a patent application with the United

     09:46AM 12   States Patent & Trademark Office has to file and sign a

     09:46AM 13   document like this?

     09:46AM 14   A.  Yes, I do.

     09:46AM 15   Q.  In fact, you find one in this case.  You filed your

     09:46AM 16   application for a method of treating damage and apparatus for

     09:46AM 17   same.  And on page 2 of this declaration -- actually, it's

     09:46AM 18   page 39 of the exhibit.  Let's highlight this paragraph right

     09:46AM 19   here.  I acknowledge the duty.  So, the United States Patent &

     09:46AM 20   Trademark Office requires that you sign this document saying

     09:46AM 21   that you acknowledge the duty to disclose information which is

     09:46AM 22   material to the examination of this application in accordance

     09:47AM 23   with Title 37, Code of Federal Regulations, Section 1.56 (a).

     09:47AM 24   Did I read that correctly?

     09:47AM 25   A.  Yes, you did.
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     09:47AM  1   Q.  And if we turn to the next page of the exhibit, page 40,

     09:47AM  2   here at the bottom paragraph.  Again, there's a declaration

     09:47AM  3   there.  And, I actually want to focus on the language here at

     09:47AM  4   the very end which says that willful false statements may

     09:47AM  5   jeopardize -- start right there at "willful".  Thank you.  All

     09:47AM  6   the way to the end.  This language right here.  Willful false

     09:47AM  7   statements may jeopardize the validity of the application or

     09:47AM  8   any patent issued thereon.  So, this is a pretty serious

     09:47AM  9   declaration, you agree?

     09:47AM 10   A.  Yes, it says that.

     09:48AM 11   Q.  And if you will go to the last page, which is page 41.

     09:48AM 12   There is the signatures of the two inventors, your signature,

     09:48AM 13   Michael Morykwas, and the signature of Dr. Argenta.

     09:48AM 14   A.  That's correct.

     09:48AM 15   Q.  Now, if we turn to that code section that we first

     09:48AM 16   identified 37 CFR Section 1.56.  And let's have slide 2,

     09:48AM 17   please.  We see exactly what the law requires with respect to

     09:48AM 18   that and so from the code section we start with this language:

     09:48AM 19   Each individual associated with the filing and prosecution of

     09:48AM 20   a patent application has a duty of candor and good faith in

     09:49AM 21   dealing with the office which includes a duty to disclose to

     09:49AM 22   the office all information known to that individual to be

     09:49AM 23   material to patentability as defined in this section.  Did I

     09:49AM 24   read that correctly?

     09:49AM 25   A.  Yes, you did.
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     09:49AM  1   Q.  And, in fact, it's everyone that's involved in the

     09:49AM  2   prosecution and preparation of the patent application which

     09:49AM  3   has this duty of candor.  Isn't that true?

     09:49AM  4   A.  Yes, it is.

     09:49AM  5   Q.  So, that would include yourself that.  That would also

     09:49AM  6   include Dr. Argenta.  That would include the persons at the

     09:49AM  7   university who evaluated your patent proposal and it would

     09:49AM  8   include your patent attorneys.  Isn't that correct?

     09:49AM  9   A.  Yes, it is.

     09:49AM 10   Q.  At least one of the attorneys that was involved in your

     09:49AM 11   patent application was named Mr. Piper.  Is that correct?

     09:49AM 12   A.  Yes.  That's correct.

     09:49AM 13   Q.  And you know Mr. Piper?

     09:49AM 14   A.  Yes, I do.

     09:49AM 15   Q.  Is he here today?

     09:49AM 16   A.  Yes, he is.

     09:49AM 17   Q.  Can you point him out for us?  Mr. Piper.

     09:49AM 18            MR. MACON:  Why don't you stand, Your Honor.

     09:50AM 19            THE COURT:  Certainly.  Thank you, Mr. Piper, very

     09:50AM 20   much.

     09:50AM 21   BY MR. BEARD:

     09:50AM 22   Q.  So, he, of course, would be one of the people who had a

     09:50AM 23   duty of candor relative to your patent application?

     09:50AM 24   A.  Yes, he is.

     09:50AM 25   Q.  In fact, you were substantively involved in the
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     09:50AM  1   application process after it went to Wake Forest and after it

     09:50AM  2   went to the attorneys, you had involvement in the overall

     09:50AM  3   patent application process from start to finish, didn't you?

     09:50AM  4   A.  Yes, I did.

     09:50AM  5   Q.  Let's turn to a slide we saw in opening statements, and

     09:50AM  6   this is where the USPTO rejected claim 37 in your patent

     09:50AM  7   application.  And half way through the patent application

     09:50AM  8   process we heard that the examiner rejected several of the

     09:51AM  9   claims in your application.  In fact, 37, 39, 49, 53.  All

     09:51AM 10   these claims were rejected and the examiner said that the

     09:51AM 11   piece of prior art that was at issue, the Chariker et.al.

     09:51AM 12   reference discloses a wound drainage device which uses a

     09:51AM 13   vacuum means and further teaches the use of a screen means or

     09:51AM 14   gauze placed within the sealing means.  Did I read that

     09:51AM 15   correctly?

     09:51AM 16   A.  That's what it says, yes.  And actually I believe he

     09:51AM 17   rejected all of the claims that we successfully argued and it

     09:51AM 18   was issued.

     09:51AM 19   Q.  Let's turn next as the story goes through this rejection.

     09:51AM 20   Let's see what happened.  Let's go to the file history again

     09:51AM 21   which is Joint Exhibit 4.  We're going to look at page 256.

     09:51AM 22   This is part of the response to the examiner's rejection and

     09:52AM 23   one of the things that happened was that claim 37 was amended

     09:52AM 24   to include a limitation.  So, this wasn't part of the original

     09:52AM 25   application but this new text was added such that the negative
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     09:52AM  1   pressure required now has a range limitation 0.1 to 0.99

     09:52AM  2   atmospheres.  Do you see that?

     09:52AM  3   A.  Yes.  For facilitating the healing of wounds, that was

     09:52AM  4   changed.

     09:52AM  5   Q.  And if we go to the substantive argument, let's look at

     09:52AM  6   page 248.  And here's where it was argued why that made a

     09:52AM  7   difference, and if we look here at the language starting with

     09:52AM  8   Chariker, et.al. all the way to the end of that paragraph, it

     09:52AM  9   was argued to the examiner that Chariker et.al. relates to a

     09:53AM 10   device or draining fluid from a wound, not for wound healing.

     09:53AM 11   Chariker et.al. provides for an optimum or workable range for

     09:53AM 12   the device, 60-80 millimeters of mercury and that converts,

     09:53AM 13   giving a conversion you can either talk about this negative

     09:53AM 14   pressure in terms of millimeters of mercury or you can talk

     09:53AM 15   about it in terms of atmospheres.  These are the same numbers.

     09:53AM 16   You agree?

     09:53AM 17   A.  Yes, those are the same numbers.

     09:53AM 18   Q.  So, 60 to 80 millimeters of mercury is the same as 0.8 to

     09:53AM 19   0.1 atmospheres.  Then it was argued in contrast the preferred

     09:53AM 20   range of pressures in the present invention is 0.1 to 0.99

     09:53AM 21   atmospheres as was amended in the claim.  Do you agree?

     09:53AM 22   A.  That's what it says and -- but elsewhere we also say

     09:53AM 23   typically wound drainage devices are at a lower vacuum

     09:53AM 24   typically doesn't mean every instance and wound healing occurs

     09:53AM 25   above but also not in every instance.
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     09:53AM  1   Q.  And if we go to page 242 of that same response to the

     09:54AM  2   examiner, let's look at this paragraph here.  The last

     09:54AM  3   sentence.  It was told to the examiner that the use of

     09:54AM  4   negative pressures in accordance with the present invention is

     09:54AM  5   critical to obtain the beneficial effects of the invention.

     09:54AM  6   Did I read that correctly?

     09:54AM  7   A.  Yes, you did.  A sustained vacuum or negative pressure is

     09:54AM  8   critical.

     09:54AM  9   Q.  Let's go to the first page of this response to the

     09:54AM 10   examiner which is 240 just to establish what the date of this

     09:54AM 11   document is.  This was happening May 2nd, 1996.  This is

     09:54AM 12   fairly late in the application process, was it not?

     09:54AM 13   A.  That's when he received it, yes.

     09:54AM 14            THE COURT:  Mr. Beard, if you can find a good place

     09:55AM 15   for a stopping point, we will take our morning break.

     09:55AM 16            MR. BEARD:  Thank you.  I think I have three more

     09:55AM 17   questions on this and I'll be done.

     09:55AM 18            THE COURT:  Perfect.

     09:55AM 19   BY MR. BEARD:

     09:55AM 20   Q.  And while this statement was made to the United States

     09:55AM 21   Patent & Trademark Office in 1996, isn't it true that you had

     09:55AM 22   observed satisfactory treatments on a venostasis ulcer at

     09:55AM 23   pressures as low as 50 millimeters of mercury?

     09:55AM 24   A.  As I said, you know, typically wound drainage is below

     09:55AM 25   and -- but typically isn't every instance and there's a
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     09:55AM  1   gradation.  Patients with the venostasis ulcers, those are

     09:55AM  2   extremely painful wounds and those patients couldn't stand a

     09:55AM  3   higher vacuum, so we would start them at a lower pressure

     09:55AM  4   where they could stand the pain and as they went up then as

     09:55AM  5   far as they could stand it we went to a higher vacuum, and so,

     09:55AM  6   yes, we did see some wound healing benefits.  It may not have

     09:55AM  7   been as good as we were able to get at a higher pressure

     09:56AM  8   range.  We didn't -- we couldn't use the higher vacuum because

     09:56AM  9   they couldn't stand the pain.

     09:56AM 10   Q.  And notwithstanding you having observed the lower pressure

     09:56AM 11   ranges giving beneficial effects to wound healing, you never

     09:56AM 12   told the Patent & Trademark Office about having those

     09:56AM 13   beneficial effects at those lower pressure ranges 50

     09:56AM 14   millimeters of mercury?

     09:56AM 15   A.  No, I disagree with that.  In our patent it specifically

     09:56AM 16   states 2 inches of mercury which is 50.8 millimeters of

     09:56AM 17   mercury.  No, that is in the patent.

     09:56AM 18   Q.  Of all of the examples that are in your patent, do any of

     09:56AM 19   those examples describe the use of 50 millimeters of mercury

     09:56AM 20   on a venostasis ulcer?

     09:56AM 21   A.  In a specific example I don't know if we described a

     09:56AM 22   venostasis ulcer or not, but the patent pending -- in the body

     09:56AM 23   of the patent, yes, it says 2 inches on 50.8.

     09:56AM 24   Q.  With respect to the specific example of the venostasis

     09:56AM 25   ulcer at 50 millimeters of mercury, was it your decision or
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     09:57AM  1   your patent attorney's decision not to include that in the

     09:57AM  2   patent?

     09:57AM  3   A.  No, that was in the patent.

     09:57AM  4   Q.  There is an example of the venostasis ulcer working at 50

     09:57AM  5   millimeters of mercury?

     09:57AM  6   A.  We stated that we were able to receive beneficial effects

     09:57AM  7   at -- we gave a range of 2 to I think 7 inches of mercury

     09:57AM  8   which is the lower range is 50.8 millimeters, so, yes, that

     09:57AM  9   was in there.

     09:57AM 10   Q.  My question related to the use of this device on a

     09:57AM 11   venostasis patient operating at 50 millimeters of mercury and

     09:57AM 12   giving beneficial wound healing effect.  That is not in the

     09:57AM 13   patents, don't you agree?

     09:57AM 14   A.  In different areas it is.  We said we were able to heal

     09:57AM 15   venostasis ulcers in one sentence and in a different sentence

     09:57AM 16   we said two inches, so while it's not exactly in the same

     09:57AM 17   spot, that information is in there.

     09:57AM 18            MR. BEARD:  One quick exhibit, Your Honor.

     09:57AM 19            THE COURT:  Sure.

     09:57AM 20   BY MR. BEARD:

     09:58AM 21   Q.  D-299.  This, again, is the 2005 you see on the bottom

     09:58AM 22   right, January 2005, VAC Therapy Clinical Guidelines from

     09:58AM 23   Kinetic Concepts, Inc.  Let's look at page 24.  This -- I

     09:58AM 24   think the page number may be off.  We're looking for page 24

     09:58AM 25   of the actual documents.  I don't know if that's one page
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     09:58AM  1   ahead or one page behind.  Looks like -- there we go.  That's

     09:58AM  2   the right page.  Let's look right here.  The political

     09:58AM  3   considerations we're talking about chronic ulcers and, again,

     09:58AM  4   the recommendation right now from Kinetic Concepts, Inc. is to

     09:58AM  5   use 50 millimeters of mercury as a minimum.  Do you agree?

     09:58AM  6   A.  It states that, yes.

     09:59AM  7   Q.  And even if we go to this top section, where it says

     09:59AM  8   chronic ulcers, the range there is 50 to 125 millimeters of

     09:59AM  9   mercury as a target VAC.  Would you agree?

     09:59AM 10   A.  For those venostasis ulcers, yes, and it also says down at

     09:59AM 11   the bottom under clinical considerations until pain is

     09:59AM 12   relieved.  So, it may be a starting point and as the patient

     09:59AM 13   can stand the pain that can be changed.

     09:59AM 14            MR. BEARD:  Thank you, Your Honor.  I think we're

     09:59AM 15   ready for the break.

     09:59AM 16            THE COURT:  Thank you very much, Mr. Beard.  Before

     09:59AM 17   we take a break, ladies and gentlemen.  I wanted to introduce

     09:59AM 18   to you three people that are making this case go so well.  For

     09:59AM 19   the plaintiffs, Trevor Brock.  Will you stand, Trevor?  Trevor

     09:59AM 20   is working on their I.T. presentations and then I think for

     09:59AM 21   Medela, Kelly Roberts.  Would you stand, Kelly?  Kelly is work

     10:00AM 22   being for Medela.  And for BlueSky, it's Stacey Minela.  Is

     10:00AM 23   that correct?

     10:00AM 24            MS. MINELA:  It is, sir.

     10:00AM 25            THE COURT:  Great.  I think we all agree these three
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     10:00AM  1   people are doing a magnificent job and they are really helping

     10:00AM  2   us see what is -- what is an important part of the testimony.

     10:00AM  3   So, I thank the three of you for your good work.  I am

     10:00AM  4   impressed at how well you're handling your responsibilities.

     10:00AM  5            We'll take a break and we'll come back at 15 after.

     10:00AM  6   Let's all rise for the jury.  And, Mr. Ramirez, would you lead

     10:00AM  7   the jury out.

     10:00AM  8       (Jury out.)

     10:00AM  9            THE COURT:  Thank you, Mr. -- Dr. Morykwas.  You may

     10:00AM 10   step down, sir.

     10:00AM 11            THE WITNESS:  Thank you.

     10:00AM 12            THE COURT:  Thank you very much.  We'll be in recess

     10:01AM 13   until 15 after.  Thank you so much.

     10:01AM 14            MR. MACON:  Your Honor, it is possible, depending

     10:01AM 15   upon how long Mr. Beard takes, it's possible that we have --

     10:01AM 16   we're going to have a couple of issues to talk to you about

     10:01AM 17   before the next witness.

     10:01AM 18            THE COURT:  Before the next witness.

     10:01AM 19            MR. MACON:  Yes, Your Honor.

     10:01AM 20            THE COURT:  Okay.  Well, we'll -- we'll have another

     10:01AM 21   break --

     10:01AM 22            MR. MACON:  Okay.

     10:01AM 23            THE COURT:  And we can do that.

     10:01AM 24            MR. MACON:  Thank you, Your Honor.

     10:01AM 25            THE COURT:  Thank you.
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     10:01AM  1       (Recess.)

     10:18AM  2            THE COURT:  Thank you.  Please be seated.  Yes, sir,

     10:18AM  3   Mr. Beard.  You may proceed.

     10:18AM  4            MR. BEARD:  Thank you, Your Honor.

     10:18AM  5   BY MR. BEARD:

     10:18AM  6   Q.  Right where we left off, we're going to juxtapose two

     10:18AM  7   exhibits.  Going back to the statement that was made to the

     10:18AM  8   United States Patent & Trademark Office, this is Joint Exhibit

     10:18AM  9   4.  248.  I'll put that on one slide and then right next to

     10:18AM 10   that we're going to put D-111.  So, this is D-111.  This is

     10:18AM 11   the Chariker paper that the examiner was discussing and on the

     10:18AM 12   right side there we have the statement that was made to the

     10:18AM 13   Patent & Trademark Office and, again, we'll highlight right

     10:19AM 14   there from Chariker to the end of the paragraph.  So, you

     10:19AM 15   remember as we discussed that it was argued by you and your

     10:19AM 16   patent attorneys that the Chariker reference related to a

     10:19AM 17   device for draining fluid but not wound healing.

     10:19AM 18   Notwithstanding, the Chariker device disclosed this pressure

     10:19AM 19   range.  Let's see where that is.  And you agree that statement

     10:19AM 20   was made to the Patent & Trademark Office?

     10:19AM 21   A.  Yes, I do.

     10:19AM 22   Q.  And let's look at D-111.  And I believe it's going to be

     10:19AM 23   the second page.  What we're looking for is right -- right

     10:19AM 24   here.  And this is the disclosure where this pressure range is

     10:19AM 25   disclosed.  So, based on what was argued to the Patent &
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     10:19AM  1   Trademark Office, you would agree that it was your position at

     10:19AM  2   that time that the Chariker paper was merely a draining device

     10:19AM  3   notwithstanding the disclosure of a pressure range all the way

     10:20AM  4   up to 80 millimeters of mercury.  Correct?

     10:20AM  5   A.  Yeah.  That's a drainage device that used the vacuum limit

     10:20AM  6   60 to 80 range, yes.

     10:20AM  7   Q.  And it was in view of that reference that the amendment

     10:20AM  8   was made to the .1 atmospheres or 80 millimeters of mercury.

     10:20AM  9   You agree with that?

     10:20AM 10   A.  No, not solely it wasn't.

     10:20AM 11   Q.  Let's go back to the statement.  Again, highlight from

     10:20AM 12   there to the end.  It's fair to say that it was at least one

     10:20AM 13   of the reasons that you distinguished the prior art or the

     10:20AM 14   Chariker device based on the claimed invention having .1

     10:20AM 15   atmospheres -- which, of course, is right there, and that is a

     10:21AM 16   in a range that's higher than what's disclosed in Chariker.

     10:21AM 17   Would you agree?

     10:21AM 18   A.  It is one of the reasons but we -- in this same document

     10:21AM 19   we also disclosed other drainage devices that were just for

     10:21AM 20   draining wounds that also worked in that range, so it wasn't

     10:21AM 21   solely based just on that, no.

     10:21AM 22   Q.  Okay.  We're going to shift gears a little bit and we're

     10:21AM 23   going to Joint Exhibit 1, which is the '643 Patent.  We're

     10:21AM 24   looking at page 18 of that exhibit.  And so when we go to page

     10:21AM 25   18, that will be column 15, lines 38 through 39.  And what
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     10:22AM  1   we're talking about here is an experiment that has to do with

     10:22AM  2   the reduction of infection.  Do you remember this portion of

     10:22AM  3   your patent?

     10:22AM  4   A.  Yes, I do.

     10:22AM  5   Q.  And it was disclosed to the Patent & Trademark Office that

     10:22AM  6   five pigs were obtained and wounds created set forth in the

     10:22AM  7   Example 1.  And, in fact, if we turn and go to the top of this

     10:22AM  8   same page, we will see the table.  There on the right-hand --

     10:22AM  9   top right-hand column of 16 -- the other table.  There we go.

     10:22AM 10   We're looking for the one on the right.  The top right.  And

     10:22AM 11   this described an average of the bacteria that was in all five

     10:22AM 12   of those pigs.  Do you agree?

     10:22AM 13   A.  It was an average of -- yeah, whatever data we had for

     10:22AM 14   each day.

     10:22AM 15   Q.  Okay.  So, when we see the control, that is the average of

     10:23AM 16   all five pigs for their bacteria on day zero.

     10:23AM 17   A.  I don't know if it specifically was on all five pigs.  Not

     10:23AM 18   every pig was biopsied every day or there could have been

     10:23AM 19   contaminants or other problems.

     10:23AM 20   Q.  Let's look at the text right under the table.  This is

     10:23AM 21   lines 11 through 14.  And we're going to highlight this

     10:23AM 22   portion right here.  As can be seen in table 2, the common

     10:23AM 23   monorhythm of average number of organisms per gram of tissue

     10:23AM 24   present in the treated and non-treated wounds decreased

     10:23AM 25   slightly for all five animals and then -- I'm sorry.  The part
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     10:23AM  1   I was looking for is here in the next line.  It's toward the

     10:23AM  2   end of the paragraph.  Let's go down here to "using."  I

     10:24AM  3   apologize.  This is what I was looking for.  Using the

     10:24AM  4   traditional baseline of the 10 base 5 organisms per gram to

     10:24AM  5   define infection, the data of table 2 shows that the average

     10:24AM  6   treated wound was disinfected after four days while the

     10:24AM  7   average non-treated wound was still infected.  So, we're

     10:24AM  8   looking at an average of the pigs presented in table 2.  You

     10:24AM  9   agree?

     10:24AM 10   A.  Yes, I do.  That's what it says.

     10:24AM 11   Q.  Now, we're going to look at some of the lab books that

     10:24AM 12   were prepared at the time when you did the pig experiments.

     10:24AM 13   Isn't it true that you prepared laboratory books as the

     10:24AM 14   experiments were done the data was kept in a lab book?

     10:24AM 15   A.  Yes, it was.

     10:24AM 16   Q.  And some of those lab books are exhibits in this case.

     10:24AM 17   Have you seen those exhibits?

     10:24AM 18   A.  I have, yes.

     10:24AM 19   Q.  And let's try and connect the dots here a bit.  We're

     10:25AM 20   going to look at what is MM 8.  And we're pulling from that

     10:25AM 21   table we just saw that table from exhibit J-1, which was the

     10:25AM 22   '643 Patent.  That is that same table that we just saw and

     10:25AM 23   below that we're looking at a portion of D-233 and do you

     10:25AM 24   agree that is a portion of the data that came from your lab

     10:25AM 25   notebook.  Correct?
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     10:25AM  1   A.  That's correct.  Yes, it is.

     10:25AM  2   Q.  And we can see that the data matches up -- this is the

     10:25AM  3   original data from which these averages were taken, so that

     10:25AM  4   844 matches with that 844 and so on.  Do you agree?

     10:25AM  5   A.  Yes, it does.

     10:25AM  6   Q.  And let's go to the next slide, number 9.  And, again, we

     10:25AM  7   have this same data that we were looking at just a moment ago

     10:26AM  8   and we're seeing where that data came from and we can see that

     10:26AM  9   there are a number of pigs that correlate, again, to another

     10:26AM 10   page of exhibit D-233 where we see that there are a number of

     10:26AM 11   pigs which are the same, so pigs 2, 3, 4, and 5 are the same

     10:26AM 12   as pigs 2, 3, 4, and 5 in this table.  You agree?

     10:26AM 13   A.  Yeah.  Pigs 2, 3, 4, and 5 are the same in both tables.

     10:26AM 14            MR. MACON:  Can we get a copy of this?  Do you have a

     10:26AM 15   copy of this?  Both 8 and 9.  No, your exhibit.  Your exhibit.

     10:27AM 16   I can't -- I'm sorry.  My eyes aren't good enough and I don't

     10:27AM 17   have copies of these exhibits.

     10:27AM 18            THE COURT:  Well, if you don't have a copy of these

     10:27AM 19   exhibits, I guess you could -- do we have a -- I don't know if

     10:27AM 20   we have a printer here, but we have a printer in my chambers,

     10:27AM 21   if we need to run them off.

     10:27AM 22            MR. MACON:  As you know, our screen doesn't work.

     10:27AM 23            THE COURT:  Sure.  I did not know that.  I'm -- Let

     10:27AM 24   me ask, Mr. Beard, do you have these in screens that we could

     10:27AM 25   use a printer with them?  What's your view here?
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     10:27AM  1            MR. BEARD:  I would have to consult my technical

     10:27AM  2   advisor and the answer is yes.

     10:27AM  3            THE COURT:  Okay.  What -- what -- How would you

     10:27AM  4   suggest we do this, Mr. Roberts, to get these copies?

     10:27AM  5            MR. ROBERTS:  I can put it on a dumb drive and it can

     10:27AM  6   be printed from there.

     10:27AM  7            THE COURT:  Can you do that?  How fast can you do

     10:27AM  8   that?

     10:27AM  9            MR. ROBERTS:  Relatively fast.

     10:27AM 10            THE COURT:  Okay.  If you will do that for us.  In

     10:28AM 11   the meantime -- Daniel, I did not know this monitor did not

     10:28AM 12   work, so, Daniel, let me Kevin real quick.  I apologize.

     10:28AM 13            MR. MACON:  Usually we have the documents there, but,

     10:28AM 14   I'm sorry, I just can't --

     10:28AM 15            THE COURT:  I understand.  I've got old eyes -- older

     10:28AM 16   than your eyes.

     10:28AM 17            MR. MACON:  I don't think so, Your Honor.

     10:28AM 18            THE COURT:  So, -- but we'll also see -- I do

     10:28AM 19   apologize that that monitor is not working and we'll get to

     10:28AM 20   the bottom of that.  In the meantime, I think we can go ahead

     10:28AM 21   and go forward and I'll just have Mr. Frye go back --

     10:28AM 22            MR. MACON:  Fine, Your Honor.

     10:28AM 23            THE COURT:  -- to Mr. Roberts and get a copy.  Let's

     10:28AM 24   -- Let's see how Mr. Roberts is doing.

     10:28AM 25            MR. PARTRIDGE:  Your Honor, we may have a solution
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     10:28AM  1   here.

     10:28AM  2            THE COURT:  Oh, you may?

     10:28AM  3            MR. PARTRIDGE:  My co-counsel happened to have two

     10:28AM  4   copies, a copy of each of those two charts.

     10:28AM  5            MR. MACON:  Great.

     10:28AM  6            THE COURT:  What a -- what a great break.  Well, I

     10:28AM  7   know Mr. Roberts would have had this worked out in no time,

     10:29AM  8   but if you do have a copy, why don't you give it to -- to

     10:29AM  9   Mr. Macon.

     10:29AM 10       (Handed to Mr. Macon.)

     10:29AM 11            MR. PARTRIDGE:  Solution at hand.

     10:29AM 12            THE COURT:  Mr. Partridge, you've saved the day.

     10:29AM 13   Thank you so much.  And thank you, Mr. Roberts.  You may stand

     10:29AM 14   down and start over again.

     10:29AM 15            MR. MACON:  Thank you, Your Honor.

     10:29AM 16            THE COURT:  Thank you very much, Mr. Macon.

     10:29AM 17            COURT SECURITY OFFICER:  He's on his way, Your Honor.

     10:29AM 18            THE COURT:  Thank you.

     10:29AM 19   BY MR. BEARD:

     10:29AM 20   Q.  Okay.  Perfect.  So, what we were doing is we were

     10:29AM 21   connecting the dots between our pigs in the two data and we

     10:29AM 22   saw that we have pigs 2 through 5 here in the bottom set of

     10:29AM 23   data and those correspond to pigs 2 through 5 in the top set

     10:29AM 24   of data.  Do you agree?

     10:29AM 25   A.  Yes.  They are the same pigs.
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     10:29AM  1   Q.  And then you note that there's not pig 1 found in this set

     10:29AM  2   of data.  Do you agree?

     10:29AM  3   A.  Pig 1 is what I was explaining yesterday about the very

     10:30AM  4   first pig that we did just to see how many bacteria it took to

     10:30AM  5   infect the pig that we -- we did that study just to make sure

     10:30AM  6   our model work which we used 100 times more bacteria than we

     10:30AM  7   needed on that pig.  You can tell from the numbers -- log

     10:30AM  8   rhythms, as a form of mathematics, basically, the number in

     10:30AM  9   front is the number of zeros, so the 10 is how many zeros.

     10:30AM 10   That's 10 billion.  The 8 number would be 100 million -- it

     10:30AM 11   would be 100 times less, so, yeah, that pig 1 was with that

     10:30AM 12   first study we wanted to make sure we could infect the pig and

     10:30AM 13   is not really part of the entire study, no.

     10:30AM 14   Q.  And pig number 6, that is not included in the top set of

     10:30AM 15   data.  You agree?

     10:30AM 16   A.  No, it's not.  We haven't been able to procure that pig.

     10:30AM 17   The top set of data is just -- you know, we're curious, we're

     10:30AM 18   scientists, so as we get data, we enter it and pig 6 came in

     10:31AM 19   later.

     10:31AM 20   Q.  And we're going to --

     10:31AM 21            MR. BEARD:  Your Honor, if I may, we have a few more

     10:31AM 22   slides we're going to use.  May I offer those.

     10:31AM 23            MR. MACON:  Thank you very much.

     10:31AM 24            THE COURT:  Certainly.  Thank you, Mr. Beard.

     10:31AM 25   BY MR. BEARD:
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     10:31AM  1   Q.  So, we're moving now to slide 10.  And we're looking now,

     10:31AM  2   again, at the data that we just saw the top of the previous

     10:31AM  3   slide.  And as we discussed a moment ago from the patent, we

     10:31AM  4   are looking for the averages of all five pigs.  So, the

     10:31AM  5   average as taken from those pigs on this day that number was

     10:31AM  6   plotted in your lab notebooks with all five of those pigs.  Do

     10:31AM  7   you agree?

     10:31AM  8   A.  We did -- as I said, we're curious and so we did average

     10:32AM  9   that first pig even though we knew it was wrong -- not wrong,

     10:32AM 10   but just a different experiment in with the other four pigs,

     10:32AM 11   yes, and but, no, those are not all averages because on day

     10:32AM 12   six there's only one entry which was just from that very first

     10:32AM 13   pig that had too many bacteria in it and you can't take an

     10:32AM 14   average of just one.

     10:32AM 15   Q.  I see.  So, this -- this data point right here represented

     10:32AM 16   the data point for that single pig which was pig number 1?

     10:32AM 17   A.  On one day the pig that had the too many bacteria that we

     10:32AM 18   were just worried that we would make the pig sick as opposed

     10:32AM 19   to just infecting the tissue.

     10:32AM 20   Q.  So, this is day one.  This is day two.  This is day three

     10:32AM 21   and so on?

     10:32AM 22   A.  That's correct.

     10:32AM 23   Q.  And on all of the days one through five and day seven,

     10:32AM 24   those are averages of all of the pigs but on day six, that is

     10:32AM 25   just the one data point because he was the only one tested on
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     10:32AM  1   day six?

     10:32AM  2   A.  That was the pig with the too many bacteria.  He was the

     10:33AM  3   only one on that day, yes.

     10:33AM  4   Q.  If we may then go to the next slide.  And on this very

     10:33AM  5   same set of data, we see the average that was calculated

     10:33AM  6   before but now there's a second average and this average is

     10:33AM  7   taken with pig number 1 deleted, so now we don't have that day

     10:33AM  8   six data point for that one pig.  Do you agree?

     10:33AM  9   A.  That pig was not part of the experiment so, no, he's not

     10:33AM 10   in there.

     10:33AM 11   Q.  He's in this set of data.  He's still there.  Right?

     10:33AM 12   There's pig number 1 for the control data.  There's pig number

     10:33AM 13   1 for the test data.  You agree?

     10:33AM 14   A.  Well, he was part of a -- he was just the original test

     10:33AM 15   pig.  He wasn't treated the same as the other four but, yes,

     10:33AM 16   the data still is there.

     10:33AM 17   Q.  Let's go to the next slide, number 12, and we've

     10:33AM 18   juxtaposed these two graphs and so we can see the difference

     10:34AM 19   between the two, here is the first with pig number 1.  We have

     10:34AM 20   that showing that the control and the tests were exactly the

     10:34AM 21   same so there's no real difference in the bacteria, but if you

     10:34AM 22   take pig out -- pig number 1 out, you're showing a pretty good

     10:34AM 23   reduction in bacteria there, isn't that correct?

     10:34AM 24   A.  There is a big reduction in bacteria in that one pig as

     10:34AM 25   I've been saying he had way more bacteria and so wasn't really
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     10:34AM  1   part of this.

     10:34AM  2   Q.  And let's go to slide 13.  This is back to the original

     10:34AM  3   slide that we introduced, so we're done if we -- we may as

     10:34AM  4   we're taking out that pig number 1 and we're interjecting a

     10:34AM  5   new pig so that there will be a total of a pigs when the data

     10:34AM  6   gets submitted to the Patent & Trademark Office.  We

     10:34AM  7   previously talked about how this is the data that went to the

     10:34AM  8   Patent & Trademark Office?

     10:34AM  9   A.  Yes, it is.  And you are kind of mischaracterizing it that

     10:34AM 10   pig 6 is added because that study all along was designed to

     10:35AM 11   have five pigs in it, so you are kind of implying we had four

     10:35AM 12   and then to make the results better we added the one.  Really,

     10:35AM 13   there was supposed to be five all along.

     10:35AM 14   Q.  Let's go to the patent once again and see what statements

     10:35AM 15   were made and included in the patent.  Let's look at J-118.

     10:35AM 16   In response to the table 2 it was told in the patent that the

     10:35AM 17   treated wounds and the mean log of organisms per gram

     10:35AM 18   decreased dramatically between days four and five.  And as we

     10:35AM 19   saw in the graphs, that's where that blue line dropped off

     10:36AM 20   significantly?

     10:36AM 21   A.  Yes, it is.

     10:36AM 22   Q.  And the statement right above that, seen in table 2 -- can

     10:36AM 23   you highlight that as well?  That whole first sentence?  It

     10:36AM 24   was indicated in the patent that that decrease was for all

     10:36AM 25   five animals over the first 5 days.  Isn't that right?
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     10:36AM  1   A.  No.  It's over the first 4 days not first 5 days.

     10:36AM  2   Q.  Thank you.  But it's describing that this is what took

     10:36AM  3   place for all 5 of the animals in the experiment?

     10:36AM  4   A.  That's correct.  It was on a previous slide the pigs 2

     10:36AM  5   through 6.

     10:36AM  6   Q.  Was the Patent & Trademark Office ever advised that there

     10:36AM  7   were six pigs in the original experiment?

     10:37AM  8   A.  No.  The original experiment had five pigs.  That first

     10:37AM  9   pig was just for us to be able to determine how many bacteria

     10:37AM 10   it took to infect the wound itself without infecting the pig

     10:37AM 11   and killing the pig.  That many bacteria in two wounds we were

     10:37AM 12   worried the pig would get a blood infection and die and so

     10:37AM 13   that's why we decreased the number of bacteria by 100 times.

     10:37AM 14   Q.  So, it was your decision rather than your patent

     10:37AM 15   attorney's decision not to include the pig 1 data in the table

     10:37AM 16   2?

     10:37AM 17   A.  That pig wasn't part of that experiment.  It was just to

     10:37AM 18   develop the techniques so, no, we didn't include that pig.

     10:37AM 19   Q.  Yesterday your testimony and again this morning related to

     10:37AM 20   why that pig was no longer in the experiment or wasn't

     10:37AM 21   considered and I understood your testimony yesterday was such

     10:37AM 22   that there were two types of bacterial experiments going on

     10:37AM 23   and that this particular pig became infected on day six with

     10:38AM 24   the opposite type bacteria, so you knew there was a problem? .

     10:38AM 25   A.  No, that's not correct, either.  We did use two different
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     10:38AM  1   types bacteria but that was a whole different experiment with

     10:38AM  2   a second bacteria that we haven't talked at all about that yet

     10:38AM  3   other than saying we did two different ones.  The unknown

     10:38AM  4   bacteria, we don't know what it was or where it came from.

     10:38AM  5   Q.  Your testimony is that that -- you remember that that

     10:38AM  6   particular pig number 1 became so infected on day six that you

     10:38AM  7   needed to withdraw it from the rest of the study.

     10:38AM  8   A.  No.  That's not correct, either.  That pig number 1 was

     10:38AM  9   infected every day way too much.  On that first number that

     10:38AM 10   was on the line was almost 11 which would have been 100

     10:38AM 11   billion bacteria and we were in the patent we were only

     10:38AM 12   putting in 100 million, so it was way less.

     10:39AM 13   Q.  So, yesterday when you were speaking about this pig that

     10:39AM 14   had the additional bacteria, that doesn't relate to any of the

     10:39AM 15   data that's here that we've just discussed?

     10:39AM 16   A.  No, it doesn't.  Well, now, actually, let me qualify that.

     10:39AM 17   Anything -- we talked about him but he wasn't at all related

     10:39AM 18   to anything that got submitted to the Patent Office.  He was

     10:39AM 19   just the technique pig.

     10:39AM 20   Q.  Of the six pigs that have been mentioned here, that

     10:39AM 21   particular pig in which you know there was a mixed

     10:39AM 22   contamination of that bacteria, that's not one of those six

     10:39AM 23   pigs.  Is that correct?

     10:39AM 24   A.  Actually, you're saying a couple of different things or

     10:39AM 25   not I'm not understanding you.  The pig who had the one day
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     10:39AM  1   where he got infected with the article contaminant was pig

     10:39AM  2   number 6.  It wasn't pig number 1.  And pig number 1 was

     10:39AM  3   infected with the bacteria we deliberately put there but it

     10:39AM  4   was at a high level.  The other contaminant that got

     10:40AM  5   artificially -- or somehow got introduced, we don't know how,

     10:40AM  6   was pig number 6.

     10:40AM  7   Q.  Let's go back to slide 10.  I understood your testimony

     10:40AM  8   just then was that this pig with the high spike in the

     10:40AM  9   bacteria on day six was pig number 6.  Is that what you just

     10:40AM 10   told --

     10:40AM 11   A.  No.

     10:40AM 12   Q.  What I just understood?

     10:40AM 13   A.  No, pig number 6 is not on this slide.

     10:40AM 14   Q.  Okay.  So, this particular pig which is pig number 1, he's

     10:40AM 15   the one that had this spike in the bacteria?

     10:40AM 16   A.  Well, he was -- and you can't really see it -- that pig

     10:40AM 17   number 1 had high bacteria, 100 times more bacteria all along.

     10:40AM 18   Pigs 4 through 5 or 2 through 5 had a lower number of bacteria

     10:40AM 19   and so when you take the average you add four low numbers and

     10:40AM 20   one very high number and then what happens on day six you

     10:41AM 21   didn't have any of these four lower numbers, you only had the

     10:41AM 22   high number, so that's why it looks like a spike just because

     10:41AM 23   you don't have any other data in there on day six to pull it

     10:41AM 24   down.

     10:41AM 25   Q.  I just want to make sure we're on the same page because
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     10:41AM  1   yesterday you talked about a pig that you remember having a

     10:41AM  2   contamination in both the wounds and I want to make sure

     10:41AM  3   that's not the same pig that had -- that we're talking about

     10:41AM  4   here with respect to pig number 1?

     10:41AM  5   A.  That's correct.  It was pig number 6 that was -- had the

     10:41AM  6   contaminant on the one time frame -- for the one day.

     10:41AM  7   Q.  And if we -- Let's go back on the slide.  So, -- and are

     10:41AM  8   you suggesting that it's this pig?

     10:41AM  9   A.  It is that pig that had the contaminant, yes.

     10:41AM 10   Q.  And if we then go forward.  With respect to what was

     10:42AM 11   disclosed, we -- we've gotten down this rabbit trail by

     10:42AM 12   looking at the patent and what was disclosed to the Patent &

     10:42AM 13   Trademark Office and what was disclosed to the Patent &

     10:42AM 14   Trademark Office were that there were five pigs in this

     10:42AM 15   experiment.  I simply want to confirm that that number 1 pig

     10:42AM 16   that we've now been hammering on, he was not part of the data

     10:42AM 17   that was included in the patent, was he?

     10:42AM 18   A.  He was the test pig to just examine the technique and

     10:42AM 19   develop the technique and, no, he wasn't.

     10:42AM 20   Q.  Let's go to another experiment.  What we're looking at

     10:43AM 21   here now, let's go to the granulation test and for this one

     10:43AM 22   we're looking, again, at the '643 Patent.  So, this -- this is

     10:43AM 23   the other experiment that had to do with the rate of

     10:43AM 24   granulation so it went on the same page.  With respect to this

     10:43AM 25   there was a description again of 5 pigs that were obtained and
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     10:43AM  1   used for this experiment as well.  Do you agree?

     10:43AM  2   A.  Yes.  They were obtained and as I mentioned they were

     10:43AM  3   acclimated for a week just to get used to the conditions.

     10:43AM  4   Q.  Similarly, we have a table that was presented in the '643

     10:43AM  5   Patent and in this table there were five pigs that were

     10:43AM  6   identified and disclosed in the patent.  Do you agree?

     10:43AM  7   A.  Yes, there are.

     10:44AM  8   Q.  And if we continue, -- another set of slides.  Let's go to

     10:44AM  9   slide 3.

     10:44AM 10            MR. BEARD:  Your Honor, if I may?

     10:44AM 11            THE COURT:  You may.

     10:44AM 12       (Handed to Mr. Macon.)

     10:44AM 13   BY MR. BEARD:

     10:44AM 14   Q.  When we see this data, we're going back to your original

     10:44AM 15   lab notebook which is D-286.  This is what's shown here on the

     10:44AM 16   right, and while there are five pigs identified in the table,

     10:44AM 17   don't you agree that from your data in your lab notebook there

     10:44AM 18   were six pigs, one, two, three, four, five, and six?

     10:44AM 19   A.  That's correct.  Yes.

     10:44AM 20   Q.  And the pig number 4 that's there in the middle, we can

     10:44AM 21   see how the data matches up.  There's the 26%.  There's the

     10:44AM 22   26%.  There's the 29.  There's the 29.  28.9.  76.  75.8.  So,

     10:45AM 23   the data matches up, it's just that this negative number 12 is

     10:45AM 24   not disclosed in the table, is it?

     10:45AM 25   A.  He was the missing pig 4 that we talked about yesterday
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     10:45AM  1   where the device had actually shifted off from over top of the

     10:45AM  2   wound and so the wound wasn't getting the vacuum treatment.

     10:45AM  3   Q.  And while you were working through this data, let's go to

     10:45AM  4   slide number 4.  You took the pains of going through graphing

     10:45AM  5   out all of this data and, again, D-286 includes a graph of all

     10:45AM  6   six animals and it shows pig number 4 went negative during the

     10:45AM  7   experiment.

     10:45AM  8   A.  That actually was calculated during the middle of the

     10:45AM  9   experiment for the minus.  If you actually calculated them all

     10:45AM 10   the way through the end of the experiment, which with that is

     10:45AM 11   when the granulation tissue filled the wound and it was a zero

     10:45AM 12   defect.  It actually was a positive 10.  So, even though it

     10:45AM 13   didn't have vacuum on it in the middle, which caused a little

     10:46AM 14   bit of a lag in the growth, it did catch up and actually did

     10:46AM 15   pass the control pig.

     10:46AM 16   Q.  And the data that you're now discussing, let's go to slide

     10:46AM 17   5, and this is the data which you're talking about showing how

     10:46AM 18   there's a first day and then there are days subsequent to that

     10:46AM 19   where the data is collected and what you're explaining is is

     10:46AM 20   that while this pig didn't get to 00 on day six, you're saying

     10:46AM 21   that later in the experiment he had a higher growth -- higher

     10:46AM 22   rate of growth of granulation tissue?

     10:46AM 23   A.  Yes, he did.

     10:46AM 24   Q.  And this is the -- the notation in your lab notebook where

     10:46AM 25   the cup shifted on the back of the pig?
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     10:46AM  1   A.  This actually is a -- not a formal notebook page.  It's a

     10:46AM  2   lose page but, yes, I noted it had shifted.

     10:46AM  3   Q.  Did you identify for the Patent & Trademark Office that

     10:47AM  4   this cup had shifted on this particular pig during the

     10:47AM  5   experiment?

     10:47AM  6   A.  The pig -- since the cup had shifted, the data -- it was a

     10:47AM  7   bad result.  It was a technique error.  It wasn't -- wasn't

     10:47AM  8   truly reflective of what was going on.  The cup was off for an

     10:47AM  9   unknown amount of time.  We didn't know what was going on, so

     10:47AM 10   we didn't include this.  It would have been misleading to

     10:47AM 11   include this.

     10:47AM 12   Q.  And because the cup had shifted, there was a loss in

     10:47AM 13   pressure for an unknown certain amount of time on that

     10:47AM 14   particular pig?

     10:47AM 15   A.  No.  The -- the pressure was maintained for the whole

     10:47AM 16   amount of time which is why we didn't know the cup had

     10:47AM 17   shifted.  When we did lose the pressure, the vacuum pump went

     10:47AM 18   down to zero and we knew there was a loss and so we could

     10:47AM 19   correct it.  Since it just had slid and it maintained the

     10:47AM 20   pressure the whole time, that's how come we don't know how

     10:47AM 21   long it was off the wound itself.

     10:47AM 22   Q.  Let's go to '643 Patent.  We're in column 15.  This is

     10:48AM 23   Joint Exhibit 1.  Column 15.  This is immediately above the

     10:48AM 24   table which has all this data in it and explains what happens

     10:48AM 25   to number -- pigs numbers 1 and 2.  Animals numbered 1 and 2
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     10:48AM  1   experienced intermittent loss of reduced pressure throughout

     10:48AM  2   the experiment yet the treated wounds of these animals also

     10:48AM  3   healed significantly faster than their control.  If we can

     10:48AM  4   move that down so we can see the table that's behind in the --

     10:48AM  5   in the -- I want to show pigs 1 and 2 in the table.  This is

     10:48AM  6   in column 15, lines 9 through 25.  If you can cap --

     10:49AM  7   excellent.  We just talked about pigs 1 and 2 and it was

     10:49AM  8   disclosed in the patent that pigs numbers 1 and 2 experienced

     10:49AM  9   intermittent loss of reduced pressure throughout the

     10:49AM 10   experiment but their numbers were still somewhat positive and

     10:49AM 11   so they were included.  Is that correct?

     10:49AM 12   A.  The intermittent loss of pressure, as I was explaining

     10:49AM 13   when the pigs wake up and they might knock the cup off, it was

     10:49AM 14   immediately available and so we put it back on and wherego the

     10:49AM 15   pigs aren't going to change, so every time they would wake up

     10:49AM 16   they would knock the cup off so we just knew it was something

     10:49AM 17   we would have to do and -- and so we -- the wording is the

     10:49AM 18   fancy way of saying the cups had -- or the pigs had problems

     10:49AM 19   waking up knocking the cups off and we fixed it.

     10:49AM 20   Q.  Don't you agree during this entire compilation of data,

     10:49AM 21   the pig number 4 that experienced the shifting cup was never

     10:49AM 22   disclosed in the patent or was disclosed to the Patent &

     10:49AM 23   Trademark Office?

     10:49AM 24   A.  No, the wound was untreated so it was bad science to

     10:50AM 25   include him so, no, he wasn't disclosed.
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     10:50AM  1   Q.  Was it your decision or was it the patent attorney's

     10:50AM  2   decision not to include pig 4 in the over all data?

     10:50AM  3   A.  That was my decision.  It would have been scientifically

     10:50AM  4   wrong to include him, so I made that decision.

     10:50AM  5   Q.  You talked a minute ago about how the data went a little

     10:50AM  6   bit further than -- for that last pig 4 and I want to look at

     10:50AM  7   that data.  We're going to talk about the different -- the end

     10:50AM  8   points at which each one of those pigs stopped in the

     10:50AM  9   experiment.  So, if we look at the table 1 again, which is

     10:50AM 10   Joint Exhibit -- Joint Exhibit 1, which is the '643 Patent.

     10:50AM 11   In this table there was a days to full granulation and so for

     10:50AM 12   each pig you have how -- Let me back up and get us all on the

     10:51AM 13   same page here and talk about what's in this table.  You have

     10:51AM 14   all five pigs that are in the experiment.  Correct?

     10:51AM 15   A.  That's correct, yes.

     10:51AM 16   Q.  And each one of these pigs had two wounds, one a control

     10:51AM 17   wound and one a treated wound?

     10:51AM 18   A.  That's correct, yes.

     10:51AM 19   Q.  And this number represents how pig that wound was at the

     10:51AM 20   very beginning?  Is that right?

     10:51AM 21   A.  Yeah.  We took the impression to see how big the hole was,

     10:51AM 22   yes.

     10:51AM 23   Q.  And then you counted the number of days that it took for

     10:51AM 24   that wound to completely fill.  Isn't that right?

     10:51AM 25   A.  Yes.
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     10:51AM  1   Q.  And the number of days then is identified here in this

     10:51AM  2   table for each of those wounds?

     10:51AM  3   A.  That's correct, yes.

     10:51AM  4   Q.  And then from that you calculated the rate of granulation,

     10:51AM  5   how much granulation tissue grew per day and that's what is

     10:51AM  6   here in the fill rate?

     10:51AM  7   A.  Yes.

     10:51AM  8   Q.  And then from that we have the percentages or the overall

     10:51AM  9   rate of increase and those are given on the right and we have

     10:52AM 10   an average of a rate of granulation increase 5 -- 52.3.  Do

     10:52AM 11   you agree?

     10:52AM 12   A.  That's what it says, yes.

     10:52AM 13   Q.  Isn't it true that the data in this table is incorrect?

     10:52AM 14   A.  I don't know that, but I'm -- I guess you're going to show

     10:52AM 15   me where -- why you think so.

     10:52AM 16   Q.  Did you have conversations with your expert witnesses in

     10:52AM 17   this case as to whether or not the data here in this table was

     10:52AM 18   correct?

     10:52AM 19   A.  I don't think so.

     10:52AM 20   Q.  Let's go to --

     10:52AM 21   A.  I did have conversations with our expert witnesses, yes.

     10:52AM 22   Q.  Concerning this type of data, correct?

     10:52AM 23   A.  We talked about both the granulation studies and the

     10:52AM 24   bacteria studies but I don't remember exactly what we said.

     10:52AM 25   Q.  Then let's go to your lab notebook which is D-286.  We're
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     10:53AM  1   looking for slide 6.  And so what we're now seeing is the

     10:53AM  2   original data for all five -- for all six of those pigs.  We

     10:53AM  3   have day zero and then the different end points on when the

     10:53AM  4   pig reached its final zero point.  So, the wound had

     10:53AM  5   completely filled all the way to the top.  Do you agree?

     10:53AM  6   A.  This still isn't complete all the way because we did go

     10:53AM  7   another -- for pigs 5 and 6 to zero data points.

     10:53AM  8   Q.  And so as far as this data is concerned, we have the

     10:53AM  9   original numbers right here for how big the wounds were.  I

     10:53AM 10   don't know if we could juxtapose those numbers, but I'll

     10:54AM 11   represent to you that they are not -- is it possible to put

     10:54AM 12   286, page 13 on one slide?  And then on the other side let's

     10:54AM 13   put the table from the patent.  D-286, page 13, and J-001,

     10:54AM 14   we're looking at column 15 with table 1.  We have to highlight

     10:54AM 15   table 1.  And we're looking at that data right over there on

     10:54AM 16   the right-hand column.  That's the D-0 volume for the initial

     10:55AM 17   wound.  Do you agree?

     10:55AM 18   A.  For those pigs, yes.

     10:55AM 19   Q.  And that is not the same numbers as reported here in table

     10:55AM 20   1.  Do you agree?

     10:55AM 21   A.  Some are the same and some are different.

     10:55AM 22   Q.  And so back to my original question.  There are

     10:55AM 23   inaccuracies in the table 1 data as reported to the United

     10:55AM 24   States Patent & Trademark Office?

     10:55AM 25   A.  No, I believe we talked about this before at my deposition
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     10:55AM  1   that we had also done other pigs and as I mentioned that some

     10:55AM  2   of the granulation tissue was growing up above the wounds and

     10:55AM  3   we were having to put these screens on it and that -- when

     10:55AM  4   it's a defect for the whole thing, it's easy to smooth over.

     10:55AM  5   If you start getting bumps above it, it's hard to smooth, and

     10:55AM  6   so we actually have done additional pig studies where we took

     10:55AM  7   care of that problem or addressed that problem.

     10:56AM  8   Q.  Let's go to -- there in the '643 patent, you've already

     10:56AM  9   got that pulled up.  Let's minimize the table.  And we're

     10:56AM 10   looking at column 15, 8 through 24.  Lines 8 through 24.  I'm

     10:56AM 11   sorry.  That's not the right -- that's not the right place.  I

     10:56AM 12   guess the quote I'm looking for is actually in the second

     10:56AM 13   patent which is J-2.  My outline I'm at tab 46.  So, we're

     10:56AM 14   looking at J-2.  This is the ninth page of Joint Exhibit 2.

     10:57AM 15   And we're highlighting column 6, lines 15 through 16.

     10:57AM 16            So, as described how this experiment happened here

     10:57AM 17   and what we were discussing a minute ago, as you -- you had

     10:57AM 18   the wounds that were in the pig and you were calculating how

     10:57AM 19   long it took for the wound to completely fill.  Isn't that

     10:57AM 20   right?

     10:57AM 21   A.  That's correct.

     10:57AM 22   Q.  And the statement here was that procedure was continued

     10:57AM 23   until the volume of both defects was zero.  Isn't that what

     10:57AM 24   was told to the United States Patent & Trademark Office?

     10:57AM 25   A.  Yes.
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     10:57AM  1   Q.  Now, we need to go back to slide MM-6.  We're going to

     10:57AM  2   look at that original data.  And there we're looking at the

     10:57AM  3   end point.  So, we're trying to see where the different wins

     10:58AM  4   for each zero.  This is from your lab notebook.  This

     10:58AM  5   particular pig 1, that one got to zero on day 11.  Do you

     10:58AM  6   agree?

     10:58AM  7   A.  Yes, I do.

     10:58AM  8   Q.  And for the control that wound got to zero on day 13.  Do

     10:58AM  9   you agree?

     10:58AM 10   A.  That's correct.

     10:58AM 11   Q.  And vice versa -- as we continue through, we can see when

     10:58AM 12   those end points were.  And that's true for each of the pigs

     10:58AM 13   with the exception of 5 and 6 because the data is not shown on

     10:58AM 14   this particular page as to the end points?

     10:58AM 15   A.  That's correct.

     10:58AM 16   Q.  Let's go to slide 7.  And on this slide we don't see the

     10:58AM 17   end points, we only have two, but what's interesting is the

     10:58AM 18   date on which or the number of days that was used to calculate

     10:58AM 19   the averages and those averages, again, are those that are

     10:58AM 20   recorded in the patent, are they not?

     10:58AM 21   A.  Yes, they are.

     10:58AM 22   Q.  And so for pig 1 it was 11 days even though the other

     10:59AM 23   wound hadn't reached zero on day 11.  Would you agree?

     10:59AM 24   A.  That's correct.

     10:59AM 25   Q.  And for this one it -- 8 days is calculated but that one
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     10:59AM  1   actually did end on day 8 for both wounds.  Do you agree?

     10:59AM  2   A.  Yes, it did.

     10:59AM  3   Q.  And for this one it's day 6, but neither of those wounds

     10:59AM  4   had actually reached zero on day 6, had they?

     10:59AM  5   A.  No, what we had done and -- because I've been saying we

     10:59AM  6   are curious, we do interim analysis.  That's when we get the

     10:59AM  7   data and that was approximately a week and we did the

     10:59AM  8   calculation just to see how it was, how it was coming.  It

     10:59AM  9   wasn't a blind experiment.  We knew which wound had the

     10:59AM 10   treatment and which one didn't and so as we went on we would

     10:59AM 11   do some interim analysis, yes.

     10:59AM 12   Q.  But these are the averages that were reported to the

     10:59AM 13   United States Patent & Trademark Office?

     10:59AM 14   A.  Yes.  For the -- for pigs 3, 5, and 6 were accidently or

     10:59AM 15   that table was accidently included and it wasn't all the way

     11:00AM 16   calculated to zero and we were surprised about that, but

     11:00AM 17   that's something that we consistently did and I was surprised

     11:00AM 18   previously during this trial when they showed the application

     11:00AM 19   to the Developmental Technology Committee at the hospital,

     11:00AM 20   those same numbers were included so it's a table that we

     11:00AM 21   consistently were using and, yes, it had some wrong numbers in

     11:00AM 22   it, but the overall result is -- when you still do the

     11:00AM 23   calculation all the way out at day zero, it's still all

     11:00AM 24   positive.  It's all in the 25% range approximately and that's

     11:00AM 25   a difference between four weeks in the hospital and three
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     11:00AM  1   weeks in the hospital, so -- but it still is a significant

     11:00AM  2   increase.

     11:00AM  3   Q.  I want to shift gears away from all this pig data and get

     11:00AM  4   to something else that was disclosed and we talked about a

     11:00AM  5   moment ago about your prototypes.

     11:00AM  6            THE COURT:  Let me ask you:  I was going to take a

     11:00AM  7   short break and then go to noon.  Is this -- you said you're

     11:00AM  8   shifting gears.

     11:01AM  9            MR. BEARD:  This is an excellent time, Your Honor.

     11:01AM 10            THE COURT:  Okay.  Why don't we take a break until

     11:01AM 11   11:15.  Ladies and gentlemen, let's all rise and, Mr. Ramirez,

     11:01AM 12   if you will lead the jury out.

     11:01AM 13       (Jury out.)

     11:01AM 14            THE COURT:  You may step down, Doctor.  Thank you so

     11:01AM 15   much.  Please be seated.  I asked that we have our technical

     11:01AM 16   people here by 11:00 to work on your monitor there.

     11:01AM 17            MR. MACON:  Super.  As long it's a numbered exhibit,

     11:01AM 18   Trevor can pull it up separately and use it here.  We don't

     11:01AM 19   have the same thing they do and don't have the highlight, but

     11:01AM 20   we can pull up the document but on the demonstrative, we don't

     11:02AM 21   have.

     11:02AM 22            THE COURT:  And I know you're trying to also -- Are

     11:02AM 23   you getting your real tame?

     11:02AM 24            MR. MACON:  Yes.  The real time is working real well

     11:02AM 25            THE COURT:  Okay.  I still -- Kevin was supposed to
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     11:02AM  1   be here at 11:00, Daniel, so will you find out where he is?

     11:02AM  2            COURT SECURITY OFFICER:  Yes, sir.

     11:02AM  3            THE COURT:  You may go ahead and get that done.

     11:02AM  4            MR. MACON:  Thank you.

     11:02AM  5            THE COURT:  Now, you said you wanted to talk to me

     11:02AM  6   about something for the next witness?

     11:02AM  7            MR. MACON:  Yes, Your Honor.  Now I'm expecting that

     11:02AM  8   the next witness, I don't know how much more Mr. Beard -- I

     11:02AM  9   was expecting the next witness may not come until after lunch

     11:02AM 10   or we may do it now or whenever --

     11:02AM 11            THE COURT:  Mr. Beard, you plan -- you've got about

     11:02AM 12   forty-five minutes.  Can you finish by then?

     11:02AM 13            MR. BEARD:  I believe so.

     11:02AM 14            THE COURT:  Then will you need much more time?

     11:02AM 15            MR. MACON:  I will have redirect I would say twenty

     11:02AM 16   minutes or less.

     11:02AM 17            THE COURT:  Okay.

     11:02AM 18            MR. SADLER:  Could we come back perhaps us a little

     11:02AM 19   early from the lunch break and visit about whatever the

     11:02AM 20   exhibit --

     11:02AM 21            THE COURT:  Okay.  Well, tell me, just so I can be

     11:02AM 22   alert, what problems are you anticipating here?

     11:02AM 23            MR. MACON:  There are -- Dr. Leininger is coming up,

     11:02AM 24   so I think there are -- there are at least two separate --

     11:03AM 25   separate issues.  One is I expect just based upon the
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     11:03AM  1   deposition that defendants took that they're going to say,

     11:03AM  2   well, Dr. Leininger, didn't you -- didn't you lose $240

     11:03AM  3   million dollars when the stock price dropped, KCI stock, and

     11:03AM  4   that's -- that's objectionable for a number of --

     11:03AM  5            THE COURT:  Okay.  Are you planning to get into that

     11:03AM  6   at all?

     11:03AM  7            MR. SADLER:  Well, what he's talking about, there was

     11:03AM  8   a question in the deposition that had to do with this CMS

     11:03AM  9   coding decision.  I think that's already addressed by a limine

     11:03AM 10   order.  The fact that he is a significant stockholder and has

     11:03AM 11   a personal financial interest in the case I think is -- is

     11:03AM 12   fair game for me to explore.  But this particular example

     11:03AM 13   of --

     11:03AM 14            THE COURT:  Well, you can certainly explore the fact

     11:03AM 15   that, you know, he's a significant shareholder and so he has a

     11:03AM 16   financial interest in this case.

     11:03AM 17            MR. SADLER:  Sure.  Yes.

     11:03AM 18            THE COURT:  But to talk about the stock dropping and

     11:03AM 19   falling and all that sort of stuff I think would -- I think

     11:03AM 20   would be out of bounds.

     11:04AM 21            MR. SADLER:  And, again, the only example from the

     11:04AM 22   deposition deals with this CMS coding decision which is

     11:04AM 23   already taken care of by the limine order.

     11:04AM 24            THE COURT:  Okay.

     11:04AM 25            MR. SADLER:  There's no issue.
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     11:04AM  1            THE COURT:  That's out.  That's off the table.

     11:04AM  2            MR. MACON:  That takes care of that.  The second

     11:04AM  3   issue, Mr. McClanahan -- I want to make sure Mr. McClanahan

     11:04AM  4   doesn't come in and say you own 15% of the company and,

     11:04AM  5   therefore, if the company makes a zillion dollars, you get 15%

     11:04AM  6   of a zillion dollars.  I think that's inappropriate when you

     11:04AM  7   are talking about a shareholder?

     11:04AM  8            THE COURT:  Well, I do, too.  I think it can be

     11:04AM  9   brought out that Dr. Leininger is a significant shareholder.

     11:04AM 10            MR. MACON:  Absolutely.

     11:04AM 11            THE COURT:  It can be brought out to what extent he

     11:04AM 12   is a significant shareholder.

             13            MR. MACON:  Absolutely.

     11:04AM 14            THE COURT:  But we can't talk about, you know, --

     11:04AM 15   It's very hard to translate what the company makes into what a

     11:04AM 16   shareholder comes up with.

     11:04AM 17            MR. SADLER:  Never -- I'm sorry.  Never intended to

     11:04AM 18   do it.

     11:04AM 19            THE COURT:  Okay.  And, Mr. McClanahan, you never

     11:04AM 20   intended to do it?

     11:04AM 21            MR. McCLANAHAN:  Of course not.

     11:04AM 22            THE COURT:  Okay.  Good.

     11:04AM 23            MR. MACON:  Great.  Then --

     11:04AM 24            THE COURT:  Okay.

     11:04AM 25            MR. MACON:  Then my paranoia isn't recognized.
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     11:05AM  1            THE COURT:  Well, all lawyers are paranoid.

     11:05AM  2   That's -- all good lawyers are paranoid.  Let me put it that

     11:05AM  3   way.  If they are not, they're -- they're in the wrong

     11:05AM  4   business.

     11:05AM  5            MR. MACON:  Then we have -- we have two other issues.

     11:05AM  6   One, we're trying -- we're trying to work out an agreement on

     11:05AM  7   how people in cross-examination or people are calling a

     11:05AM  8   witness adverse the notice they give for exhibits, so --

     11:05AM  9   that's something that we have got --

     11:05AM 10            MR. SADLER:  We can visit --

     11:05AM 11            MR. MACON:  We can visit on that one.

     11:05AM 12            THE COURT:  Okay.

     11:05AM 13            MR. MACON:  And then the last issue is there is one

     11:05AM 14   of my demonstratives that you object to.

     11:05AM 15            THE COURT:  With Dr. Leininger?

     11:05AM 16            MR. MACON:  Dr. Leininger.

     11:05AM 17            THE COURT:  What is that?

     11:05AM 18            MR. SADLER:  The -- I'll hand that -- can I have a

     11:05AM 19   copy that have?

     11:05AM 20            MR. MACON:  We can put it on the screen.

     11:05AM 21            THE COURT:  Okay.  If you can put it on the screen.

     11:05AM 22            MR. SADLER:  Excellent.

     11:05AM 23            THE COURT:  Have we found Kevin?

     11:05AM 24            COURT SECURITY OFFICER:  Kevin is here.

     11:05AM 25            THE COURT:  Where are they?
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     11:05AM  1            COURT SECURITY OFFICER:  Phil and --

     11:05AM  2            THE COURT:  Tell them to come in.  Okay.  Kevin and

     11:06AM  3   Phil, this monitor is not working.  If you all can -- Can you

     11:06AM  4   figure out how to -- while we're talking, if you all can work.

     11:06AM  5            MR. MACON:  Trevor, why don't you talk to them and

     11:06AM  6   explain what's happening or not happening.

     11:06AM  7            THE COURT:  Go ahead, gentlemen.  I've got our very

     11:06AM  8   best people here.

     11:06AM  9            MR. MACON:  Great.

     11:06AM 10            THE COURT:  So, they'll work with you.

     11:06AM 11            MR. SADLER:  This is the demonstrative, Your Honor,

     11:06AM 12   that I lodged an objection to and I don't have the script for

     11:06AM 13   Dr. Leininger's testimony so I can only guess from this, but

     11:06AM 14   what I see is a very quaint front portion with a bunch of

     11:06AM 15   rocking chairs and I see three -- two beds and one gizmo that

     11:06AM 16   I guess is some kind of bed.  And so I'm anticipating that

     11:06AM 17   Mr. Macon wants to offer testimony that the effect that

     11:06AM 18   Dr. Leininger is a great person, he starred this company out

     11:06AM 19   of a shoe box in his apartment on Wurzbach road, built it up

     11:06AM 20   from nothing, has patented beds that have saved untold

     11:06AM 21   millions of lives across the planet and my objection to that

     11:07AM 22   is that has nothing to do with this case.  This case is not

     11:07AM 23   patents and beds and how many lives were saved patented beds

     11:07AM 24   and whether he started his business from, you know, the

     11:07AM 25   tallest tower in New York or a bungalow on Wurzbach Road.  I
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     11:07AM  1   object to it.  It's irrelevant.  It has nothing to do with the

     11:07AM  2   case.

     11:07AM  3            MR. MACON:  Your Honor, I'm not going to spend a long

     11:07AM  4   time doing it, but I think it's very appropriate to talk about

     11:07AM  5   how the company started, where it started from.  We've already

     11:07AM  6   heard this is a Swiss company, they make breast pumps, do all

     11:07AM  7   this sort of stuff.  We've already heard all this stuff about

     11:07AM  8   Richard Weston is the same as James Madison.  He -- he moved

     11:07AM  9   out there.  He started on a shoe spring.  He's fighting it.

     11:07AM 10   It is not inappropriate to make -- to make statements about

     11:07AM 11   how a company started and to give some background and part of

     11:07AM 12   this background, Your Honor, is to show why this is a great

     11:07AM 13   fit with KCI and Wake Forest.  I'm not going to spend a lot of

     11:07AM 14   time on it.  I don't expect a lot -- Dr. Leininger to be a

     11:07AM 15   long witness, but I do think I have a right to give some

     11:07AM 16   background.

     11:07AM 17            THE COURT:  You do, and I'm going to let you do this.

     11:08AM 18   But, let me say, don't -- don't linger on it.

     11:08AM 19            MR. MACON:  Okay.

     11:08AM 20            THE COURT:  You ought to be able to get through this

     11:08AM 21   real quick.  This exhibit, you know, shouldn't be up for more

     11:08AM 22   than 90 seconds or so.

     11:08AM 23            MR. MACON:  That's fine.

     11:08AM 24            THE COURT:  And you can -- you can go through that.

     11:08AM 25            MR. MACON:  Absolutely.
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     11:08AM  1            THE COURT:  And you can give Dr. Leininger's

     11:08AM  2   background, of course.  That's appropriate, and -- in any

     11:08AM  3   case.  But let's -- Let's keep our focus on -- on the big

     11:08AM  4   picture here.

     11:08AM  5            MR. MACON:  Right.  And I'll leave out the log cabin

     11:08AM  6   and the walking ten miles in the snow.

     11:08AM  7            THE COURT:  That will be good.  That would be good.

     11:08AM  8            MR. SADLER:  Unless that's a factor in lost profits

     11:08AM  9   calculation by some new court decision --

     11:08AM 10            THE COURT:  Every case you can personalize the people

     11:08AM 11   in the case.  In every case.  Unless patents are difficult --

     11:08AM 12            MR. MACON:  No.

     11:08AM 13            THE COURT:  -- every case I've ever seen, you can

     11:08AM 14   personalize the people.  But let's -- Let's be balanced about

     11:08AM 15   it and I understand -- the reason for Mr. Sadler's concern

     11:08AM 16   here is that you're going to spend an hour talking about

     11:09AM 17   humble beginnings and that's -- that's not appropriate.  So,

     11:09AM 18   I -- Again, Mr. Sadler's paranoid, just as you are.

     11:09AM 19            MR. MACON:  Absolutely.  He may have reason to be.

     11:09AM 20            MR. SADLER:  It's boundaries and fences I keep

     11:09AM 21   focusing on, Your Honor.  The one that keeps him near the

     11:09AM 22   podium --

     11:09AM 23            THE COURT:  That's right.  You just remember The

     11:09AM 24   Golden Mean, gentlemen.  We're staying in the middle of the

     11:09AM 25   road.
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     11:09AM  1            MR. MACON:  Absolutely, Your Honor.

     11:09AM  2            MR. SADLER:  Absolutely.

     11:09AM  3            THE COURT:  We're staying in the middle of the road.

     11:09AM  4   So that's where I want you both.  You both understand where I

     11:09AM  5   am.  You can provoke an objection if you go overboard and I'll

     11:09AM  6   probably sustain it.

     11:09AM  7            MR. MACON:  Okay.

     11:09AM  8            THE COURT:  Just to let you know, Mr. Macon.

     11:09AM  9            MR. SADLER:  That's fair enough.

     11:09AM 10            THE COURT:  Thank you.

     11:09AM 11            MR. MACON:  I believe you -- we'll talk about our

     11:09AM 12   other issue, but we may not have a need for you, Your Honor.

     11:09AM 13            THE COURT:  Okay.  Okay.  Great.  Thank you both for

     11:09AM 14   so clearly enunciating your issues with me.  I'll give you

     11:09AM 15   five minutes.  How are we doing over there, you good men?

     11:10AM 16       (Off-the-record discussion.)

     11:10AM 17       (Recess.)

     11:23AM 18            THE COURT:  Thank you so much.  Please be seated.

     11:23AM 19   Mr. Beard, you may continue.

     11:23AM 20            MR. BEARD:  Thank you, Your Honor.

     11:24AM 21   BY MR. BEARD:

     11:24AM 22   Q.  We're going back to the '643 Patent.  We're looking at a

     11:24AM 23   statement that is there in column 16.  And we'll pull up

     11:24AM 24   two -- two portions of the patent side-by-side so you can see

     11:24AM 25   we're looking at the pages that have columns 15 and 16 and
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     11:24AM  1   then we're looking also at the pages that have columns 25 and

     11:24AM  2   26.  And there in column 16 we're looking again at the

     11:24AM  3   bacterial data that we've discussed here this afternoon --

     11:24AM  4   this morning, and then in column 25 what we're looking at is

     11:24AM  5   Claim 32.  Are you with me, Dr. Morykwas?

     11:24AM  6   A.  Yes, I am.

     11:24AM  7   Q.  And with respect to the language that is in Claim 32, this

     11:24AM  8   is one of your patent claims that is being asserted in this

     11:24AM  9   case, it's a method for treating a wound and it comprises two

     11:24AM 10   steps, A and B.  Do you agree?

     11:24AM 11   A.  Yes, I do.

     11:24AM 12   Q.  And in the second step it is indicated that the wound is

     11:25AM 13   to get to a selected stage of healing and there is a reduction

     11:25AM 14   in bacterial density in the wound by at least 50%.  Do you

     11:25AM 15   agree?

     11:25AM 16   A.  That's what it says, yes.

     11:25AM 17   Q.  And the data that we discussed before that comes from

     11:25AM 18   claim -- from column 16 there at lines 17 through 21, it

     11:25AM 19   states:  Using the traditional baseline of 10 to the fifth

     11:25AM 20   organisms per gram to define infection the data of table 2

     11:25AM 21   shows that the average treated wound was disinfected after

     11:25AM 22   four days of treatment while the average non-treated was still

     11:25AM 23   infected after seven days.  Did I read that correctly?

     11:25AM 24   A.  Yes, you did.

     11:25AM 25   Q.  And didn't you agree that this data from the table 2 is
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     11:25AM  1   what supports your claim or at least partially supports your

     11:25AM  2   claim that you would have a reduction in bacterial density in

     11:25AM  3   the wound by at least 50%?

     11:26AM  4   A.  Yeah.  The data shows not just a reduction of 50% but much

     11:26AM  5   more -- much greater reduction, in fact.

     11:26AM  6            MR. BEARD:  Thank you, Your Honor.  Pass the witness.

     11:26AM  7            THE COURT:  Thank you very much.

     11:26AM  8            MR. MACON:  Okay.

     11:26AM  9   BY MR. MACON:

     11:26AM 10   Q.  Dr. Morykwas how are you doing?

     11:26AM 11   A.  I'm doing fine, thank you.  I'm almost done.

     11:26AM 12   Q.  You're anticipating I'm not going to spend a lot of time

     11:26AM 13   with pigs.

     11:26AM 14   A.  Yeah.  I hope.

     11:26AM 15   Q.  Okay.  Let's -- Let's go there.  Was the purpose of these

     11:26AM 16   experiments on pigs to see if the concept, the idea, the

     11:26AM 17   invention worked?

     11:26AM 18   A.  Yes.  Yes.  We just wanted to know what would happen.  We

     11:26AM 19   had no idea and I think -- the pig studies, you know, we've

     11:26AM 20   done -- here we've talked about ten pigs and it's worked in a

     11:26AM 21   million patients, so, yes.

     11:26AM 22   Q.  Okay.  So, have you had any question today about whether

     11:27AM 23   this invention works?

     11:27AM 24   A.  None at all, no.

     11:27AM 25   Q.  What's the proof?
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     11:27AM  1   A.  Well, as I -- it's been used successfully on a million

     11:27AM  2   patients.

     11:27AM  3   Q.  Did you take your duty of candor and honesty to the Patent

     11:27AM  4   Office, did you take that seriously?

     11:27AM  5   A.  Oh, yes, I did.

     11:27AM  6   Q.  And did you report everything to the Patent Office that

     11:27AM  7   was appropriate and scientifically correct?

     11:27AM  8   A.  Yes, we did.

     11:27AM  9   Q.  Did you hide anything?

     11:27AM 10   A.  Oh, no.  Never.

     11:27AM 11   Q.  Did you have any motivation to hide anything?

     11:27AM 12   A.  Oh, no.  Not at all.  We had no idea when we were doing

     11:27AM 13   this that anything would ever develop from it.  Most patents

     11:27AM 14   never make any money.

     11:27AM 15   Q.  Had you ever even had a patent before?

     11:27AM 16   A.  No, I hadn't.

     11:27AM 17   Q.  And -- Now, okay.  Pigs -- Don't let me ever mention those

     11:27AM 18   words again.  Okay?

     11:27AM 19   A.  Okay.

     11:27AM 20   Q.  Now, let's -- Let's talk about -- Are there other products

     11:27AM 21   that are called VAC like a Shop VAC?

     11:27AM 22   A.  There are.  There's a lot of different trade names for

     11:27AM 23   different products that are out there that -- for a wide

     11:28AM 24   variety of purposes, yes.

     11:28AM 25   Q.  Are you aware of any medical problems before Wake Forest
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     11:28AM  1   and Kinetic Concepts came out with the Wound VAC that was

     11:28AM  2   called a Wound VAC?

     11:28AM  3   A.  No.  No, I'm not.

     11:28AM  4   Q.  And are you aware that in 2002 BlueSky came out with a

     11:28AM  5   product they called the Wound Vacuum?

     11:28AM  6   A.  Yes, I am.

     11:28AM  7   Q.  Let us -- Let's go back and just clarify something.  You

     11:28AM  8   were asked when you first learned of a device and you've said

     11:28AM  9   I think 1988 or something.  In 1988 did you have a final

     11:28AM 10   invention?

     11:28AM 11   A.  Oh, no.  Not at all.  That's why we did all the

     11:28AM 12   experimentation and we showed you all the prototypes that

     11:28AM 13   evolved.

     11:28AM 14   Q.  And did you -- Were you continuing to experiment and

     11:28AM 15   change things and modify and make this a -- make a better

     11:28AM 16   invention up until and through the time you filed your patent?

     11:29AM 17   A.  Yes, we did.

     11:29AM 18   Q.  And prior to the time you filed your patent application,

     11:29AM 19   was there any public disclosure of what you were doing?

     11:29AM 20   A.  No, there was not.

     11:29AM 21   Q.  Prior to the time you filed your patent applications, was

     11:29AM 22   everything you did experimental?

     11:29AM 23   A.  Yes, it was.

     11:29AM 24   Q.  You said, rightfully so, that you didn't invent negative

     11:29AM 25   pressure wound therapy.  Is that correct?
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     11:29AM  1   A.  Yeah.  That was mentioned that -- immediately followed all

     11:29AM  2   the other terms, Shop VAC and the Food VAC and -- actually, I

     11:29AM  3   have heard of medivac, which is a medical evacuation, it's

     11:29AM  4   just Mr. McClanahan spelled it wrong.  I wasn't sure what that

     11:29AM  5   was.

     11:29AM  6   Q.  Okay.  Lawyers are not good spellers.

     11:29AM  7   A.  No, but -- it's -- I -- I did not invent the term negative

     11:29AM  8   pressure wound therapy, no.  That was the bureaucracy for

     11:29AM  9   billing invented that term and that's what I thought he was

     11:29AM 10   asking.

     11:29AM 11   Q.  Okay.  And based -- Based upon your knowledge in the

     11:30AM 12   medical community, what does -- what does Wound VAC mean to

     11:30AM 13   the medical community?

     11:30AM 14   A.  That's the currently available VAC.  It's our technique.

     11:30AM 15   Q.  Kinetic Concepts's product?

     11:30AM 16   A.  Yes.

     11:30AM 17   Q.  Now, did you work on the concept of vacuum closure of

     11:30AM 18   wounds with Dr. Argenta in order to make lots of money?  Was

     11:30AM 19   that your goal?

     11:30AM 20   A.  Oh, no.  Not at all.

     11:30AM 21   Q.  When you were sitting in your shop trying to design

     11:30AM 22   something to put on Mr. Johnson's sores, did it ever occur to

     11:30AM 23   you that you might -- might make money beyond your wildest

     11:30AM 24   beliefs?

     11:30AM 25   A.  Oh, no.  Not at all.  We were just trying to help
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     11:30AM  1   patients.

     11:30AM  2   Q.  And on each of those patients that you worked on, did it

     11:30AM  3   ever occur to you that, Man, I'm doing this just so I can make

     11:30AM  4   a bunch of bucks?

     11:30AM  5   A.  Oh, no.  Not at all.  In fact, it was -- I was paying for

     11:30AM  6   it out of my research dollars.  We were losing money.

     11:30AM  7   Q.  And I didn't -- I didn't raise this issue with you, but

     11:31AM  8   since they do and they come back and make this big deal about

     11:31AM  9   royalties you've received, tell us some of the things you've

     11:31AM 10   done with the royalties you've received?

     11:31AM 11   A.  Well, we give a lot away.  As I mentioned, my wife has

     11:31AM 12   multiple sclerosis so we've given about $2 million dollars to

     11:31AM 13   the National Multiple Sclerosis Society for research so you

     11:31AM 14   can direct what you want them to do their money -- actually,

     11:31AM 15   the vast majority is research, some of it has gone to

     11:31AM 16   education.  My wife took almost ten years to be diagnosed with

     11:31AM 17   MS.  She had symptoms before she was diagnosed and that's

     11:31AM 18   pretty much the norm for people with MS, so, some more

     11:31AM 19   education for doctors to be able to kind of put the symptoms

     11:31AM 20   together sooner.

     11:31AM 21   Q.  Do you only give money in connection with MS or are you

     11:31AM 22   active in other things?

     11:31AM 23   A.  Oh, no.  I'm active.  We have fund-raisers in Winston

     11:31AM 24   Salem to raise money for MS.  We have dinners and luncheons

     11:31AM 25   and things.  I've also been appointed to the National Board of
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     11:32AM  1   Directors of the National Multiple Sclerosis Society.

     11:32AM  2   Q.  In addition to money you give to Multiple Sclerosis, are

     11:32AM  3   there other areas that you give a lot of money to?

     11:32AM  4   A.  Yes.  Several different areas.  I'm a huge animal lover.

     11:32AM  5   We have huge -- we call them two legged children so we have a

     11:32AM  6   lot of four legged children.  We have a lot of cats and dogs.

     11:32AM  7   We give a lot of money to the Humane Society.  I was Boy Scout

     11:32AM  8   growing up.  That was my first job was at summer camp back

     11:32AM  9   when I was fourteen and I was an Eagle Scout.  We give a lot

     11:32AM 10   of money to the Boy Scouts, the Cancer Society.  We're having

     11:32AM 11   a fund raising dinner in the Fall for the Susan G. Coleman

     11:32AM 12   Breast Cancer Foundation.  We're the lead personal sponsors of

     11:32AM 13   that.  They have corporate sponsors.  You know, they have

     11:32AM 14   money for that, but we're the lead family for that.  It's --

     11:32AM 15   My wife's best friend is a breast cancer survivor and then a

     11:32AM 16   variety of other --

     11:32AM 17   Q.  Do you give substantial amounts to your church?

     11:32AM 18   A.  Yes, we do.

     11:32AM 19   Q.  Is -- Is money the most important thing to you about the

     11:33AM 20   VAC or this invention?

     11:33AM 21   A.  No.  Not at all.  It's -- you know, you can go in

     11:33AM 22   business, you frame that first dollar.  I framed my first

     11:33AM 23   patient.  I didn't frame my dollars, so -- No, money is not

     11:33AM 24   it.

     11:33AM 25            MR. MACON:  Thank you, Your Honor.
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     11:33AM  1            THE COURT:  Thank you very much.  Mr. McClanahan.

     11:33AM  2            MR. McCLANAHAN:  One question, sir.

     11:33AM  3            THE COURT:  Yes.  If you have one question, you can

     11:33AM  4   ask it right there, if it's one.

     11:33AM  5            MR. McCLANAHAN:  I need to approach the witness.

     11:33AM  6            THE COURT:  Oh, okay.

     11:33AM  7                        RECROSS EXAMINATION

     11:33AM  8   BY MR. McCLANAHAN:

     11:33AM  9   Q.  Dr. Morykwas, you said you know of no other medical

     11:33AM 10   products that called VAC.  May I approach, Your Honor?

     11:33AM 11            THE COURT:  You may.

     11:33AM 12            MR. MACON:  I believe the question was Wound VAC

     11:33AM 13            THE COURT:  You may.

     11:33AM 14   BY MR. McCLANAHAN:

     11:33AM 15   Q.  There's a medical product available on the Internet from

     11:33AM 16   Emergency Medical Products, Inc. called the Eros Care E VAC,

     11:33AM 17   isn't there?

     11:33AM 18   A.  That's a -- on an airway maintenance product for sucking

     11:33AM 19   out a trachea and I believe Mr. Macon asked me about Wound VAC

     11:34AM 20   related specifically to wound healing.

     11:34AM 21   Q.  And it's ideal for patient transport, hospital crash

     11:34AM 22   carts, and emergency medical service critical care units.

     11:34AM 23   Correct?

     11:34AM 24   A.  That's what it says.  But it is just for sucking out a

     11:34AM 25   patient's trachea so they don't choke on their own saliva.
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     11:34AM  1            MR. McCLANAHAN:  Thank you, sir.  No further

     11:34AM  2   questions, Your Honor.

     11:34AM  3            THE COURT:  Thank you very much.  Mr. Beard.

     11:34AM  4            MR. BEARD:  Nothing, Your Honor.

     11:34AM  5            THE COURT:  Okay.  Thank you so much.  You may step

     11:34AM  6   down.

     11:34AM  7            THE WITNESS:  Thank you, Your Honor.

     11:34AM  8            THE COURT:  Thank you, Doctor.  Your next witness.

     11:34AM  9            MR. MACON:  We would like to call Dr. Jim Leininger,

     11:34AM 10   Your Honor.

     11:34AM 11            THE COURT:  Yes.  Dr. Leininger, if you will, please,

     11:34AM 12   come forward.  Dr. Leininger, watch the floor.  It goes up and

     11:34AM 13   down.  And if you will just face me, Doctor, and raise your

     11:34AM 14   right hand.

     11:34AM 15       (Witness sworn.)

     11:34AM 16            THE COURT:  Thank you so much, Doctor.  Please, be

     11:34AM 17   seated.

     11:34AM 18            THE WITNESS:  Thank you.

     11:34AM 19            THE COURT:  And, Dr. Leininger, I'll let you get a

     11:35AM 20   drink of water.  You've been in court and you've seen the

     11:35AM 21   necessity of speaking in a loud, clear voice into the

     11:35AM 22   microphone.  Will you do that for me?

     11:35AM 23            THE WITNESS:  Yes, sir

     11:35AM 24            THE COURT:  That's perfect.  Thank you so much.  You

     11:35AM 25   may proceed.
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     11:35AM  1            MR. MACON:  Thank you, Your Honor.

              2           JAMES LEININGER, PLAINTIFF WITNESS, was sworn

     11:35AM  3                        DIRECT EXAMINATION

     11:35AM  4   BY MR. MACON:

     11:35AM  5   Q.  Dr. Leininger, would your tell the jury your name?

     11:35AM  6   A.  Dr. James Leininger.

     11:35AM  7   Q.  And, Dr. Leininger, are you the founder of Kinetic

     11:35AM  8   Concepts?

     11:35AM  9   A.  Yes, sir.  Thirty years ago this year.

     11:35AM 10   Q.  And are you the person who signed the license agreement

     11:35AM 11   with Wake Forest in 1993?

     11:35AM 12   A.  Yes, sir, I am.

     11:35AM 13   Q.  Okay.  Is your wife -- has your wife been here throughout

     11:35AM 14   the trial?

     11:35AM 15   A.  Yes, she has.

     11:35AM 16   Q.  Do you have --

     11:35AM 17   A.  Cecilia.  Thirty-four years two weeks ago.

     11:35AM 18   Q.  Congratulations.  And was she the second employee of

     11:35AM 19   Kinetic Concepts?

     11:35AM 20   A.  Maybe the first.

     11:35AM 21   Q.  Okay.

     11:35AM 22   A.  Yes, sir.

     11:35AM 23   Q.  Let's -- Let's start off.  How long you've lived in

     11:36AM 24   San Antonio?

     11:36AM 25   A.  Since 1971.  So, about thirty-five years, I guess.
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     11:36AM  1   Q.  And did you come here when you were stationed at Fort Sam?

     11:36AM  2   A.  Yes, sir.  During the Vietnam war.

     11:36AM  3   Q.  Okay.

     11:36AM  4   A.  I was in the army.  I was stationed at Brooke Army

     11:36AM  5   Hospital there at the Academy of Health Sciences.  And I -- my

     11:36AM  6   job was to give lectures to all the doctors, nurses, corp men,

     11:36AM  7   everybody, veterinarians, anybody that was health-related.  We

     11:36AM  8   gave them lectures on basically how to stay healthy in Vietnam

     11:36AM  9   and how to avoid hepatitis and malaria and all the diseases,

     11:36AM 10   non-combat diseases they could get over there.

     11:36AM 11   Q.  Let's talk about your family.  How many children do you

     11:36AM 12   have?

     11:36AM 13   A.  We have four children.  The oldest is my son Bryan.  He's

     11:36AM 14   30 and the youngest is my son Josh and he's 16.

     11:36AM 15   Q.  Is Josh adopted?

     11:36AM 16   A.  Yes, sir.  We adopted Josh.  We always wanted to have four

     11:36AM 17   children and Cecilia developed a tumor on her uterus after

     11:37AM 18   three and took a few years but we decided that we wanted to

     11:37AM 19   have another son and God just -- I mean, two days after we

     11:37AM 20   were approved to adopt, a friend said our fifteen year old

     11:37AM 21   daughter is pregnant.  Do you know anybody that might want to

     11:37AM 22   adopt them, so we just feel like God placed him in our hands.

     11:37AM 23   Q.  And you said your second grandchild when?

     11:37AM 24   A.  Four and-a-half, five weeks ago.

     11:37AM 25   Q.  And when is your third grandchild due?
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     11:37AM  1   A.  Any day now.  Tracy is at home and we're praying that she

     11:37AM  2   will wait a little bit, but I think it will be the next two

     11:37AM  3   weeks.

     11:37AM  4   Q.  Okay.  And where did you go to college?

     11:37AM  5   A.  I went to Indiana University for both undergraduate and

     11:37AM  6   medical school.

     11:37AM  7   Q.  And when did you get your MD?

     11:37AM  8   A.  1969.

     11:37AM  9   Q.  And while you were in medical school, did you have an

     11:38AM 10   interest in wounds?

     11:38AM 11   A.  Yes, sir.  I -- we -- you have electives during your --

     11:38AM 12   the two clinical years.  The first two years are basic

     11:38AM 13   sciences and just in the classroom and hearing lectures and

     11:38AM 14   then you go into the hospital, actually go into the hospital,

     11:38AM 15   and I selected a plastic surgery residency during my surgical

     11:38AM 16   rotation because I was very interested in these big wounds

     11:38AM 17   and, frankly, I was shocked at what I saw.  I -- I'd never

     11:38AM 18   seen really sick patients before and I saw that and the

     11:38AM 19   medical center was a referral center for the whole state of

     11:38AM 20   Indiana, so there were some huge wounds.

     11:38AM 21   Q.  And beginning at that time what was the -- what was the

     11:38AM 22   state of art?  How were you -- how did you treat those big

     11:38AM 23   wounds?

     11:38AM 24   A.  Well, by today's standards it was certainly very crude.

     11:38AM 25   The -- the one -- I was the medical student, so I was kind of
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     11:38AM  1   the lowest guy on the totem pole and the very first day on the

     11:39AM  2   service, I went in to see a patient, a young eighteen year old

     11:39AM  3   girl, who had been in an automobile accident and she was

     11:39AM  4   paralyzed from the waist down and she had a big sore on her

     11:39AM  5   back side from I guess sitting in a wheelchair and I, you

     11:39AM  6   know, they took the dressing off and I looked at that wound

     11:39AM  7   and I was shocked.  I -- it wasn't so big around, but it was

     11:39AM  8   so deep you couldn't even see the bottom of this wound and I

     11:39AM  9   just -- I wasn't prepared for that.  I was just a beginning

     11:39AM 10   medical student.

     11:39AM 11   Q.  What was the treatment that you used on that patient and

     11:39AM 12   the other patients that had those big wounds?

     11:39AM 13   A.  Well, what we did was very simple.  I would go in, the

     11:39AM 14   wound was smelly and awful and this poor girl had to lay on

     11:39AM 15   her stomach because back then there was no way to relieve the

     11:39AM 16   pressure, so twenty-four hours a day she had to lay on her

     11:40AM 17   stomach.  When I came in she would get up on her elbows and

     11:40AM 18   kind of talk to me.  She had a great attitude which is most

     11:40AM 19   unusual.  Most of these patients are very depressed, most

     11:40AM 20   understandably, she had a great attitude and she was glad to

     11:40AM 21   me and, frankly, I was glad to see her so I would just

     11:40AM 22   irrigate the wound out with peroxide and then irrelevant it

     11:40AM 23   out with saline and we know today that the peroxide isn't good

     11:40AM 24   and actually kills the growing cells and kills the bacteria,

     11:40AM 25   too, and back then we would trying to control the infection
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     11:40AM  1   because we didn't have the good antibiotics that we have

     11:40AM  2   today, so I would irrigate it out and then I would just pack

     11:40AM  3   it with moist saline -- excuse me, with saline soaked gauze,

     11:40AM  4   moist gauze, and just keep packing and packing and packing --

     11:40AM  5   we would just -- we would use one long strand and it would

     11:40AM  6   just disappear into this hole and it was shocking to me.  But

     11:40AM  7   that -- that's the way we treated them back then.

     11:40AM  8   Q.  And when you put -- you put the saline soaked gauze into

     11:40AM  9   these wounds and then what would you do thereafter?  Would you

     11:40AM 10   remove it?  How would --

     11:40AM 11   A.  Yes.  Basically, we changed the dressing once a day.  I

     11:41AM 12   was the one that changed the dressing and you'd just go in

     11:41AM 13   there and we get the end of the gauze and just start pulling

     11:41AM 14   it back out.  It was, you know, probably eight feet of gauze

     11:41AM 15   down in this wound and so we would pull it all out of there

     11:41AM 16   and the -- back then it was called wet to dry dressings.  So,

     11:41AM 17   you would put it on, leave it on for twenty-four hours.  The

     11:41AM 18   gauze would dry out and then you would pull it back out.  Now,

     11:41AM 19   because she was paralyzed from the waist down and had no

     11:41AM 20   feeling, it didn't hurt her to -- to pull it out but when it

     11:41AM 21   dried, it stuck to the wound and, I mean, you -- you had to

     11:41AM 22   pull it out.  I mean it actually stuck to the wound and pulled

     11:41AM 23   some of the -- as the body was trying to heal and the new

     11:41AM 24   granulation tissue was there, it would just pull that out

     11:41AM 25   right with it.
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     11:41AM  1   Q.  If a patient were not paralyzed would that be a very

     11:41AM  2   unpleasant --

     11:41AM  3   A.  Oh, horrible.  The thing that really got me and why I

     11:41AM  4   decided I couldn't be a plastic surgeon was the burns.  If

     11:42AM  5   it's a complete burn all the way through the skin then you

     11:42AM  6   have no feeling.  But if it's just a partial thickness burn

     11:42AM  7   which almost always some part of your body is partial and some

     11:42AM  8   part is complete, it would be burned, so the parts where it

     11:42AM  9   was just partially burned and they had nerve sensation, they

     11:42AM 10   put the wet to dry dressing on there and then -- I mean, you

     11:42AM 11   could hear the screams on the ward as they were changing the

     11:42AM 12   dressings and I just decided I couldn't do it.

     11:42AM 13   Q.  Well, you've been -- you've been practicing -- you've

     11:42AM 14   practiced medicine or been involved in medicine for -- when

     11:42AM 15   did you graduate from medical school?  69?

     11:42AM 16   A.  Yes, sir.

     11:42AM 17   Q.  So, almost going on forty years -- thirty-seven years or

     11:42AM 18   so.

     11:42AM 19   A.  Right.  But this was my first introduction.

     11:42AM 20   Q.  I understand.

     11:42AM 21   A.  I wasn't ready for it.

     11:42AM 22   Q.  I understand.  But tell us prior to the VAC, was there --

     11:42AM 23   had the status -- the way you treated chronic wounds, had it

     11:42AM 24   changed very much?

     11:42AM 25   A.  No.  You know, that's the amazing thing.  All these
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     11:43AM  1   studies that we had done on the VAC, probably over 225

     11:43AM  2   comparative studies or refereed studies, and, you know, where

     11:43AM  3   doctors -- other doctors examine the data before so it's

     11:43AM  4   allowed to be printed, all the studies where they compare it

     11:43AM  5   to another therapy, they compare it to what today is the

     11:43AM  6   standard of care and believe it or not in forty years since

     11:43AM  7   1966 or 67 when I was treating this first girl to today the

     11:43AM  8   standard of care has gone from wet to try dressings to wet to

     11:43AM  9   moist dressings and that's -- that's a good thing, because if

     11:43AM 10   you let it dry out, it not only hurts but it pulls the, you

     11:43AM 11   know, the healing tissue out with it, but in forty years,

     11:43AM 12   we're still basically doing the same thing before the VAC and

     11:43AM 13   that's why it was such an astounding advance in the care of

     11:43AM 14   these wounds.

     11:43AM 15   Q.  And let's -- let's go -- Let's go through your -- Let's go

     11:43AM 16   through your actual practice career and see about your

     11:44AM 17   background.  After you got out of Fort Sam, did you -- what

     11:44AM 18   was the reason that you stayed in San Antonio?

     11:44AM 19   A.  Well, we love San Antonio and there was no doubt after I

     11:44AM 20   came here that we were going to stay.  And what I -- what I

     11:44AM 21   wanted to do was work in the emergency room.  Back then, this

     11:44AM 22   would be 1973, there was no -- there was no specialty called

     11:44AM 23   emergency medicine then.  In fact, at the Baptist Hospital

     11:44AM 24   where I took over the contract to run the three at that time

     11:44AM 25   three emergency rooms, you know, just before we took over,
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     11:44AM  1   every -- every member of the hospital staff had to one day a

     11:44AM  2   year had to work in the emergency room.  So, if you went to,

     11:44AM  3   you know, before this time, if you went to the emergency room

     11:44AM  4   at the Baptist Hospital, you might get an eye doctor or a

     11:44AM  5   psychiatrist or a dermatologist, or so -- you know, it was --

     11:45AM  6   it was a great need for emergency room specialty but there

     11:45AM  7   wasn't any at that time, so when I got out of the army, I

     11:45AM  8   tried to find a physician, I talked with a doctor who had just

     11:45AM  9   gotten the contract to run the Methodist Hospital emergency

     11:45AM 10   room and he already had three doctors and back then we worked

     11:45AM 11   twenty-four hour shifts, so he felt that they were fully

     11:45AM 12   staffed but he promised me if I took over his family medicine

     11:45AM 13   practice that as soon as they needed a fourth doctor that I

     11:45AM 14   would be the one.

     11:45AM 15            So, I -- actually, immediately after I got out of the

     11:45AM 16   army, I took over this doctor's family practice and I did that

     11:45AM 17   for about a year and-a-half and --

     11:45AM 18   Q.  Let's talk about that.  When you do a familiar practice,

     11:45AM 19   do you come in contact with these -- with these wounds, these

     11:45AM 20   chronic wounds, these -- these wounds that last for a long

     11:45AM 21   time?

     11:45AM 22   A.  Yes.  I absolutely did and, again, I -- I was just

     11:45AM 23   unprepared for it.  I hadn't -- you know, in my training it

     11:45AM 24   was mainly emergency room training and it was all acute

     11:46AM 25   traumas and gunshot wounds and bleeding and -- so, I -- you
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     11:46AM  1   know, when I got into the family practice, I saw several

     11:46AM  2   patients that had wounds.  Usually they were on their -- their

     11:46AM  3   shin.  The shin is the part of your body that heals the most

     11:46AM  4   slowly so the person has diabetes or they are just elderly and

     11:46AM  5   they don't have good circulation and they bang their shin into

     11:46AM  6   a table or something, they will get a sore there and it will

     11:46AM  7   just stay there and it won't heal and I had several patients

     11:46AM  8   that the entire time I was in practice they would come in with

     11:46AM  9   these sores and I'm -- we would try antibiotics and there's

     11:46AM 10   hundreds of kinds of salves and, you know, things that you put

     11:46AM 11   on top of the wounds and dressings, tried everything I knew,

     11:46AM 12   called every consultant I could find.  Couldn't heal the

     11:46AM 13   wounds.  Nobody could heal the wounds.

     11:46AM 14   Q.  Did you keep up with the medical literature at that time

     11:46AM 15   looking for things to deal with wounds?

     11:46AM 16   A.  Yeah.  That was about the only thing that I would see

     11:46AM 17   during the day that I couldn't deal with.  You know, I mean,

     11:47AM 18   if they had diabetes, we had medicine for it, if they had high

     11:47AM 19   blood pressure, we had medicine for it.  There was something

     11:47AM 20   to treat just about everything.  But these chronic wounds, no

     11:47AM 21   one -- I mean, no matter what I read, no matter what I tried,

     11:47AM 22   no matter what doctor I consult with, nobody had any idea how

     11:47AM 23   to heal these wounds.

     11:47AM 24   Q.  You talk about diabetes, why are wounds with diabetics so

     11:47AM 25   much worse?
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     11:47AM  1   A.  Diabetes effect the whole body.  If you have two -- there

     11:47AM  2   are two dependent types.  If you get it as a child it's much

     11:47AM  3   more severe.  If you get it as an adult in your forties or

     11:47AM  4   something like that, it's not a severe.  But the -- what a --

     11:47AM  5   the diabetes has a negative effect on just about every

     11:47AM  6   connective tissue in your body and also on the nerves, so one

     11:47AM  7   of the first symptoms you get when you have had it for a while

     11:47AM  8   is that you lose the feelings in your legs so you don't even

     11:47AM  9   know when you've banged into a chair and cause a sore, you --

     11:47AM 10   you know, you've stepped on something hot, if you don't have a

     11:48AM 11   shoe on, and people who are diabetics and they don't even --

     11:48AM 12   it's so insidious, it's so slow you don't even realize that

     11:48AM 13   you've lost the feeling in that area of your body sometimes.

     11:48AM 14   So, people would come in with one of these big sores and say,

     11:48AM 15   gee, I don't know how I got it.  I don't know what happened.

     11:48AM 16   It was just -- it was just there the next day.

     11:48AM 17   Q.  And are there a lot of diabetes in San Antonio?

     11:48AM 18   A.  Very -- I think one of the highest in the country, the

     11:48AM 19   highest incidents per population in the country.

     11:48AM 20   Q.  Well, I interrupted your history.  You worked -- you

     11:48AM 21   worked in a family practice and then -- and then did you --

     11:48AM 22   did you get -- did you take over a -- and operate an emergency

     11:48AM 23   room?

     11:48AM 24   A.  Yes, sir.  After a year and-a-half in family practice,

     11:48AM 25   I -- we got the contract to run the three Baptist Hospital
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     11:48AM  1   emergency rooms and that's what I did for the next eleven

     11:48AM  2   years.

     11:48AM  3   Q.  So, for eleven years you worked in the emergency room?

     11:48AM  4   A.  Yes, sir.  The three -- we rotated between the three

     11:48AM  5   Baptist hospitals.

     11:48AM  6   Q.  And when you were in the emergency room, did you see a lot

     11:48AM  7   of those big ugly wounds?

     11:48AM  8   A.  Well, yes, sir.  And most of those were acute ones, you

     11:49AM  9   know, big automobile accident or a major trauma, but we also

     11:49AM 10   did see people come in, you know, just out of frustration,

     11:49AM 11   they'd been to the surgeon, they had been to the plastic

     11:49AM 12   surgeon and they had been to the family doctor and they had

     11:49AM 13   this wound -- it seems like I saw more foot wounds in the

     11:49AM 14   emergency room than I did leg wounds for whatever reason

     11:49AM 15   but -- and it was so frustrating because you didn't know

     11:49AM 16   whether they had already been to the plastic surgeon and the

     11:49AM 17   surgeon and the internist and the family doctor and now they

     11:49AM 18   are coming to emergency room and you don't have anything to

     11:49AM 19   offer them, either.  It was a tremendous frustration for them.

     11:49AM 20   Q.  You said for eleven years.  That takes up thirteen -- How

     11:49AM 21   long were you in emergency room?  I'm sorry.

     11:49AM 22   A.  Eleven years total.

     11:49AM 23   Q.  That takes you up to 1986?

     11:49AM 24   A.  Yes, sir.

     11:49AM 25   Q.  During that entire time, were there major changes in
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     11:49AM  1   medical technology in the healing of wounds?

     11:49AM  2   A.  No.  There were surgical procedures that were developed

     11:49AM  3   like Dr. Argenta did and like he talked about the -- you know,

     11:49AM  4   rotating a flap to cover the wound and much better techniques

     11:50AM  5   for skin grafting, but treating the basic wound and getting it

     11:50AM  6   to -- to heal into where you could do a flap or do a graph was

     11:50AM  7   no different than, you know, really than when we were doing

     11:50AM  8   wet to dry dressings back in the 60s.

     11:50AM  9   Q.  Did you keep up with the medical literature to see if

     11:50AM 10   there was anything -- anything was changing in wound care?

     11:50AM 11   A.  Well, absolutely.  As I said, I mean, I not only kept up

     11:50AM 12   with the literature but I consulted with every other type of

     11:50AM 13   doctor -- today we have wound care specialists.  Back then

     11:50AM 14   there was none.  This was just a patient that, frankly, nobody

     11:50AM 15   wanted.  They couldn't help them, they couldn't heal them, and

     11:50AM 16   so they just bounced around from one doctor to another and

     11:50AM 17   that's why they ended up in the emergency room out of

     11:50AM 18   frustration, basically.

     11:50AM 19   Q.  In the 1970s, did you come in contact with something known

     11:50AM 20   as wound drainage using suction?

     11:50AM 21   A.  Oh, sure.  Draining wounds was such and has been around

     11:50AM 22   for years and years.  The first thing even before the 70s they

     11:51AM 23   would -- you know we would put a tube through the patient's

     11:51AM 24   nose into their stomach, if they had been shot in the stomach,

     11:51AM 25   the first thing we do is put a tube in there because you don't
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     11:51AM  1   want that acid running -- acid from the stomach running out

     11:51AM  2   through the bullet hole and digesting their intestines, so you

     11:51AM  3   put a tube in there to drain their stomach immediately and, of

     11:51AM  4   course, blood as well if that was the case, and to assess the

     11:51AM  5   amount of bleeding, because if there's bleeding into their

     11:51AM  6   stomach or intestine, you can't see in there and don't know

     11:51AM  7   how much blood they are losing, so we would put the tube in

     11:51AM  8   there and suck that out, then if they are shot in the chest,

     11:51AM  9   what happens is the lung is like a balloon and it's blown up

     11:51AM 10   and held against the wall of the chest and as long as that

     11:51AM 11   suction or that vacuum is preserved, if have you a stab wound

     11:51AM 12   to the chest, that opens it up to the air from the outside and

     11:51AM 13   the lung immediately collapses and then, of course, it's

     11:51AM 14   bleeding like crazy, too, so -- because all the blood supply

     11:52AM 15   in the body goes to the lung.  So, you had a double problem of

     11:52AM 16   the air leak both from the lung and from the outside

     11:52AM 17   collapsing the lung and then the blood continuing to bleed and

     11:52AM 18   pushing it down and tighter and tighter and smaller and

     11:52AM 19   smaller and a lot of times on the x-ray it would be about the

     11:52AM 20   size of your fist.  That's all you would see if the whole side

     11:52AM 21   of the chest was filled with blood.

     11:52AM 22   Q.  So, with this wound drainage, was that to actually in

     11:52AM 23   itself heal a wound?

     11:52AM 24   A.  Oh, no.  What we did was we put a chest tube in

     11:52AM 25   immediately.  It was life saving.  If you didn't get that
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     11:52AM  1   pressure off, it would cut off all the circulation going back

     11:52AM  2   to the heart and the patient would die right there on your

     11:52AM  3   table, so you would immediately put a chest tube in and push

     11:52AM  4   it up back of the chest so the -- whatever blood was in there

     11:52AM  5   would drain out, you would want it posterior, and then you

     11:52AM  6   would hook it up to the suction and the -- all of the blood

     11:52AM  7   and air would get sucked out and that lung would re inflate

     11:52AM  8   and, of course, you had the stab wound or the gunshot wound,

     11:52AM  9   you had to cover that so the air couldn't suck in there but,

     11:53AM 10   boy, it was amazing how much the patient would improve from

     11:53AM 11   being gray and blue and dusky to just -- you know, all this

     11:53AM 12   stuff was sucked out and they looked much better and did much

     11:53AM 13   better.

     11:53AM 14   Q.  What was the purpose of this -- of the wound suction?  Or

     11:53AM 15   drainage?

     11:53AM 16   A.  It was to draw the blood and the air out of chest cavity

     11:53AM 17   and re inflate the lung and obviously to help us assess how

     11:53AM 18   much blood loss.  If they continued to bleed we would continue

     11:53AM 19   to monitor how much blood was coming out of the tube.  That

     11:53AM 20   was only in until the bleeding stopped and the air leak

     11:53AM 21   stopped, basically.

     11:53AM 22   Q.  Was there any intent to use that wound drainage to heal

     11:53AM 23   the wound?

     11:53AM 24   A.  No.  No.  It was simply to drain out the blood and the air

     11:53AM 25   and to re expand the lung so that it could heal.
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     11:53AM  1   Q.  Was there any intent by this wound drainage to create new

     11:53AM  2   tissue?

     11:53AM  3   A.  Oh, no.  No.  That was -- Dr. Argenta's invention that

     11:53AM  4   came years later, twenty or thirty years later.

     11:53AM  5   Q.  You first heard about Dr. Argenta's invention in, what,

     11:54AM  6   about 1992?

     11:54AM  7   A.  Yes, sir.  In 1992.

     11:54AM  8   Q.  Prior to the time you heard of Dr. Argenta's invention,

     11:54AM  9   did -- had you heard anything of the use of suction to create

     11:54AM 10   new tissue to heal wounds?

     11:54AM 11   A.  No.  When you do suction, you take something out.  That's

     11:54AM 12   the point of it.  And Dr. Argenta's invention was to -- to

     11:54AM 13   leave it in there and to grow tissue, to add something to the

     11:54AM 14   wound.

     11:54AM 15   Q.  And during that time period, did you -- between the time

     11:54AM 16   you graduated from medical school and 1992 when you heard

     11:54AM 17   about Dr. Argenta's invention, did you stay very actively

     11:54AM 18   interested in wound care?

     11:54AM 19   A.  Oh, very much so.  Our -- in Kinetic Concepts all of our

     11:54AM 20   beds that we had developed and before the Wound VAC came

     11:54AM 21   along, all we had was beds that would either turn the patient

     11:54AM 22   slowly from side to side if he had been badly injured and he

     11:54AM 23   was paralyzed or comatose and he couldn't turn himself or they

     11:55AM 24   were the air flotation beds that would float the patient and

     11:55AM 25   for the first time I talked about the little girl that, you
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     11:55AM  1   know, I had to get up on her elbows to talk to me or talk to

     11:55AM  2   her family, for the first time we could turn those patients

     11:55AM  3   over and let lay right on the wound and the wound would still

     11:55AM  4   heal.

     11:55AM  5   Q.  We'll talk about each of those just briefly.

     11:55AM  6            MR. MACON:  Your Honor, this would be a good place to

     11:55AM  7   change if we can go further --

     11:55AM  8            THE COURT:  Okay.  If is a good time.

     11:55AM  9            MR. MACON:  It's a good time, yes, Your Honor.

     11:55AM 10            THE COURT:  It's about five until twelve.  What we'll

     11:55AM 11   do is come back at -- at 1:25.  So, we will -- we will stay on

     11:55AM 12   a -- on a one and-a-half hour lunch break.

     11:55AM 13            Ladies and gentlemen, you've been very attentive this

     11:55AM 14   morning and I appreciate so much your commitment to your jury

     11:55AM 15   service.  Let's all rise for the jury.  And, Mr. Ramirez, if

     11:55AM 16   you will lead the jury out.  We'll see you back so we can

     11:55AM 17   start up at 1:25.  Thank you, sir.

     11:55AM 18       (Jury out.)

     11:56AM 19            THE COURT:  Thank you, Doctor.  You may step down.

     11:56AM 20   Thank you so much.  We'll be in recess until 1:25.

     11:56AM 21       (Recess. )

             22
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             1       (Judge enters courtroom)

    12:59PM  2            THE COURT:  Mr. Sadler.

     1:18PM  3            MR. SADLER:  Yes, sir.

     1:18PM  4            THE COURT:  Barry is going to be right there.  Let

     1:18PM  5  him stay there, but you tell me what your issue is.

     1:18PM  6            MR. SADLER:  Yes, sir.  I'd basically like to make

     1:18PM  7  an oral motion in limine that really supplements what I think

     1:18PM  8  the Court -- one of the items the Court has already signed an

     1:18PM  9  order on.

     1:18PM 10            Just in the 25 minutes Mr. Leininger was on the

     1:18PM 11  stand, we had references to prayer, we had references to

     1:18PM 12  family diseases, we've had expert opinions.  And I ask that we

     1:18PM 13  not continue that.  The references to religion should have

     1:18PM 14  been addressed by motion in limine item 12.  I don't think

     1:18PM 15  that's proper.  I don't think we need to hear any more about

     1:18PM 16  any witness' tragedy and disease in their family.  I mean, I

     1:18PM 17  just don't think we need to hear about that anymore.  And I do

     1:18PM 18  not believe Mr. Leininger ought to be able to give expert

     1:18PM 19  opinions, because he's only designated as a fact witness.

     1:19PM 20            THE COURT:  Okay.  First, no more God.

     1:19PM 21            MR. MACON:  That I understand.  That I understand.

     1:19PM 22  I'll have to specifically talk to him.  But yeah, I

     1:19PM 23  understand.

     1:19PM 24            THE COURT:  No more God.

     1:19PM 25            MR. MACON:  No more God.  I understand.
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     1:19PM  1            THE COURT:  And second, I do think we've heard the

     1:19PM  2  motivations now about people wanting to do wound therapy.  I

     1:19PM  3  think we've heard that.  I don't think it's been

     1:19PM  4  inappropriate.  But I really think we're past that now.  I

     1:19PM  5  need to get this case moving.  And so --

     1:19PM  6            MR. MACON:  Okay.

     1:19PM  7            THE COURT:  So I just -- I want to get into

     1:19PM  8  the -- you know, into the facts now.

     1:19PM  9            MR. MACON:  Okay.

     1:19PM 10            THE COURT:  And I'm not criticizing.  I think it was

     1:19PM 11  appropriate up to this point.  But I do think Mr. Sadler makes

     1:19PM 12  a good point.  We need to go on and talk about, you know, the

     1:19PM 13  facts of the case.  And the doctor has to be very careful

     1:19PM 14  about making -- you know, giving any kind of opinion

     1:19PM 15  testimony.

     1:19PM 16            MR. MACON:  And I don't think he's given any opinion

     1:19PM 17  testimony.  He's just talked about what his knowledge was as

     1:19PM 18  of each time.  I don't think he's given any --

     1:19PM 19            THE COURT:  Well, you know, the -- we need to be

     1:19PM 20  careful about just -- I mean, for him to talk about what a

     1:20PM 21  great thing this has done and all the healing it's done and so

     1:20PM 22  forth, I think he creeps over, to some extent, into the

     1:20PM 23  opinion area.  I'm not striking any testimony.  I'm not doing

     1:20PM 24  anything like that.  I'm just saying let's just stay very

     1:20PM 25  directly and -- to direct testimony.  And you know, nobody can
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     1:20PM  1  talk about religion.

     1:20PM  2            MR. MACON:  Oh, I understand.

     1:20PM  3            MR. SADLER:  Yes, sir.

     1:20PM  4            THE COURT:  And that -- I realize he's -- feels his

     1:20PM  5  religion strongly, but --

     1:20PM  6            MR. MACON:  I'll make -- it's my fault for not

     1:20PM  7  giving him the instruction before, but I'll give him the

     1:20PM  8  instruction now.

     1:20PM  9            THE COURT:  Okay.  Good.

     1:20PM 10            MR. SADLER:  Yes, sir.  Thank you very much.

     1:20PM 11            THE COURT:  Okay.  So that's where we are.  And I

     1:20PM 12  think everything is copasetic.  We know that.  But now, you

     1:20PM 13  know, we need to kind of really get into the focus of the

     1:20PM 14  case.  You're all doing great.  I just want to -- I think it's

     1:20PM 15  appropriate to bring that up.  Mr. Sadler.

     1:20PM 16            MR. SADLER:  Thank you.

     1:20PM 17            MR. MACON:  Your Honor, may I -- may I go find my go

     1:20PM 18  find my -- get my witness?

     1:20PM 19            THE COURT:  Yeah.  We'll start up at 1:30.

     1:20PM 20            MR. SADLER:  Thank you, sir.

     1:30PM 21       (Recess)

     1:32PM 22       (Open court, jury present)

     1:32PM 23            THE COURT:  Thank you so much, ladies and gentlemen.

     1:32PM 24  Please be seated.  I hope you had a nice lunch.  And, you

     1:32PM 25  know, this is going to be a test.  In the rest of this trial
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     1:33PM  1  will any witness be able to dodge that microphone?  I haven't

     1:33PM  2  had a witness dodge that microphone in three years.  So Dr.

     1:33PM  3  Leininger, you're in a long line of good company here.

     1:33PM  4            MR. MACON:  What's the prize, Your Honor?

     1:33PM  5            THE COURT:  Well, the jury and I will figure it out.

     1:33PM  6  We'll figure it out.  At any rate, hope everybody had a good

     1:33PM  7  lunch, and glad to be back.  And will you proceed, Mr. Macon?

     1:33PM  8            MR. MACON:  I'll be glad to.

     1:33PM  9  BY MR. MACON:

     1:33PM 10  Q.  Dr. Leininger, we had come to the place where you said you

     1:33PM 11  worked in the -- you were working in the emergency rooms at

     1:33PM 12  Baptist.  And as I understand it, you worked in the emergency

     1:33PM 13  rooms at Baptist for about 11 years; is that correct?

     1:33PM 14  A.  That's correct.

     1:33PM 15  Q.  Now, I'm going to put up a time line, just so we'll be

     1:33PM 16  oriented.  And we're going to briefly go through the events

     1:33PM 17  that led up, from the founding of your company to the --

     1:33PM 18  involving the VAC.  We'll be brief on that.  Was the company

     1:33PM 19  founded -- let's see.  Maybe our technical --

     1:34PM 20            THE COURT:  Well, the problem is, of course, we've

     1:34PM 21  been over here working all your technical stuff.  I hope we

     1:34PM 22  haven't crossed your wires.

     1:34PM 23            MR. MACON:  It's not my wires, Your Honor.

     1:34PM 24            THE COURT:  Well, Mr. Brock has been doing a great

     1:34PM 25  job.  Let's see if we can --
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     1:34PM  1            MR. MACON:  We're up?

     1:34PM  2            THE COURT:  Looks like something is coming up on the

     1:34PM  3  screen.  Here we go.

     1:34PM  4  BY MR. MACON:

     1:34PM  5  Q.  Okay.  In 1976 was Kinetic Concepts founded?

     1:34PM  6  A.  Yes, it was.

     1:34PM  7  Q.  And is that the same company that is a party in this

     1:34PM  8  lawsuit today?

     1:34PM  9  A.  Yes, sir, same company.

     1:34PM 10  Q.  And first two employees?

     1:34PM 11  A.  Me -- Cecilia and myself.

     1:34PM 12  Q.  And what was the first product that gave rise to the

     1:34PM 13  founding of this company?

     1:34PM 14  A.  That was the RotoRest bed.  That was the rotating bed that

     1:34PM 15  I was talking about that turns the patient slowly from one

     1:34PM 16  side to the other.  It takes three and a half minutes to turn

     1:35PM 17  the patient from his right side over to his left side, because

     1:35PM 18  they have broken bones and they're badly injured.  So it would

     1:35PM 19  be painful if your jerked them or turned them fast.

     1:35PM 20            So the RotoRest bed was designed to take that young

     1:35PM 21  kid in a motorcycle accident and get all of his fractures set

     1:35PM 22  and in traction and then still turn him from side to side to

     1:35PM 23  prevent these awful bedsores and pneumonia and all the other

     1:35PM 24  complications you get.

     1:35PM 25  Q.  And when you talk about bedsores, is that the same thing
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     1:35PM  1  Dr. Argenta was talking about, about decubitus ulcers?

     1:35PM  2  A.  Yes, sir, the same -- they're called pressure sores,

     1:35PM  3  bedsores, decubitus ulcers.  They're all the same thing.

     1:35PM  4  Q.  Okay.  And does Kinetic Concepts still sell or rent the

     1:35PM  5  RotoRest today?

     1:35PM  6  A.  Yes, we do, 30 years now.

     1:35PM  7  Q.  And then -- that was your only product for a period of

     1:35PM  8  time, correct?

     1:35PM  9  A.  Yes.  That was our only product until 1984.  So for the

     1:36PM 10  first nine years all we had was the rotating trauma bed or

     1:36PM 11  hospital bed.

     1:36PM 12  Q.  And then you came out with an air bed?

     1:36PM 13  A.  Yes, sir.  In 1984 we came out with the KinAir which was

     1:36PM 14  an air flotation bed.  And that allowed patients to -- for the

     1:36PM 15  first time, to -- instead of being on their elbows to turn

     1:36PM 16  over on their backs and have the wound heal right while

     1:36PM 17  they're laying on it.  The pressures were so low in these air

     1:36PM 18  flotation beds that -- it was below the capillary pressure

     1:36PM 19  actually.  And so they were able to get circulation of the

     1:36PM 20  wound even though they were laying on it.  So for the first

     1:36PM 21  time they could talk to their family or watch TV.

     1:36PM 22  Q.  And then in 1987 did you come up with a new type of

     1:36PM 23  product?

     1:36PM 24  A.  Yes, sir.  The -- once we developed the air bed -- and

     1:36PM 25  that was a great success -- then we came up with the BioDyne,
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     1:36PM  1  which is a rotating type of air bed.  And my concern was that,

     1:36PM  2  you know, we had been rotating these patients on the RotoRest

     1:37PM  3  bed to prevent the pneumonias and the other complications that

     1:37PM  4  they get.  And so then we put them on this nice cushy air bed

     1:37PM  5  that was so comfortable that they never turned, and the nurses

     1:37PM  6  knew that the pressures were so low they weren't worried about

     1:37PM  7  them getting a bedsore.

     1:37PM  8            So I was concerned that the patients would just lay

     1:37PM  9  still, flat on their back in these beds, and end up getting

     1:37PM 10  pneumonia.  So that's why we invented the bed with all the

     1:37PM 11  advantages of the flotation, but then also would turn the

     1:37PM 12  patient very gently from side to side.

     1:37PM 13  Q.  And when you developed these specialized bed products, was

     1:37PM 14  one of your primary focuses on wound care?

     1:37PM 15  A.  Oh, sure.  That was always -- you know, in every product

     1:37PM 16  we designed or developed, that was either the number one or

     1:37PM 17  number two concern.

     1:37PM 18  Q.  And with these -- with the company, what has been the

     1:37PM 19  company's approach to patents throughout the years?

     1:37PM 20  A.  Well, patents are vital.  If you don't have a patent, then

     1:37PM 21  you can't invest the years and years it takes to invent,

     1:38PM 22  design, develop and -- a product, and then do all of the

     1:38PM 23  studies necessary with the doctors and the medical schools, to

     1:38PM 24  decide not only what it's good for.  But more importantly,

     1:38PM 25  what it's not good for, what the -- where it might harm a
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     1:38PM  1  patient.  That's the most important thing.

     1:38PM  2  Q.  And what has been Kinetic Concepts' approach to clinical

     1:38PM  3  trials and clinical evidence?

     1:38PM  4  A.  Well, from the very start, we have been very oriented, I

     1:38PM  5  guess, because I was a doctor and my brother, Dr. Pete, was

     1:38PM  6  the medical director, we always had a medical focus.  And so

     1:38PM  7  we spent all -- with every product we looked at, the first

     1:38PM  8  thing we did was go and talk to the doctors, talk to the

     1:38PM  9  nurses, talk to the hospital and see if this would work and

     1:38PM 10  help the patient.  That was the only thing we considered,

     1:38PM 11  really.

     1:38PM 12  Q.  And did there come a time in approximately 1992 where you

     1:38PM 13  heard something about -- a doctor in North Carolina was doing?

     1:38PM 14  A.  Yes, sir.  We had a representative who was an intensive

     1:39PM 15  care nurse in North Carolina, that was in Winston-Salem, and

     1:39PM 16  was in the hospital there at Wake Forest.  And she was just

     1:39PM 17  making rounds on the patients that were in the intensive care

     1:39PM 18  unit and on our specialized beds.  And she somehow, I guess,

     1:39PM 19  bumped into Dr. Argenta or heard from the nurses and started

     1:39PM 20  talking about this invention that he had to heal wounds.

     1:39PM 21  Q.  Let me just ask you to slow down just a little bit.  Chris

     1:39PM 22  is going to charge us double if we don't slow down just a

     1:39PM 23  little bit.

     1:39PM 24  A.  I'm sorry.

     1:39PM 25  Q.  And when it got back to Kinetic Concepts about Dr.
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     1:39PM  1  Argenta's idea, what was the reaction?

     1:39PM  2  A.  Well, my brother, Dr. Pete, told me about it.  And, you

     1:39PM  3  know, I had some pictures, and said these big wounds are

     1:39PM  4  healing in, and very quickly.  And I couldn't believe it.  I

     1:39PM  5  mean, this is 30 years I've been involved with medical school

     1:40PM  6  and medicine, and I'd never seen anything that would heal like

     1:40PM  7  that.

     1:40PM  8            So I said, well, this looks great.  Let's find out

     1:40PM  9  about it.  Let's work with them.  Let's find out if the

     1:40PM 10  science is real and if we can -- if we can form a partnership

     1:40PM 11  with Wake Forest University.

     1:40PM 12  Q.  So did Kinetic Concepts send people to investigate on the

     1:40PM 13  science and meet with Dr. Argenta?

     1:40PM 14  A.  Yes, sir.  We sent in our -- Dr. Pete and our medical

     1:40PM 15  people and our nurses and, you know, basically looked at the

     1:40PM 16  clinical aspects to see if we -- if we thought this was

     1:40PM 17  something that would help the patients.

     1:40PM 18  Q.  And what was -- what was your reaction after you saw the

     1:40PM 19  evidence, had -- people had conversations with Dr. Argenta and

     1:40PM 20  Dr. Morykwas?

     1:40PM 21  A.  Well, I was excited.  I mean, for the first time in my

     1:40PM 22  entire career, you know, there was something other than a wet

     1:40PM 23  to dry or wet to moist dressing or, you know, some kind of

     1:40PM 24  salve that you could put on these wounds that seemed to

     1:40PM 25  greatly speed up the healing of the wounds.  So I was pretty
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     1:41PM  1  excited about it.  But it was very preliminary.  You know, he

     1:41PM  2  -- there were no papers published, and they were still -- you

     1:41PM  3  know, as Dr. Argenta testified, they were still working their

     1:41PM  4  way through to find out what worked best and that sort of

     1:41PM  5  thing.  So it was early, but I was very excited.

     1:41PM  6  Q.  Did Kinetic Concepts tell Wake Forest they were interested

     1:41PM  7  in going forward?

     1:41PM  8  A.  Yes, sir, we did.

     1:41PM  9  Q.  And what did Wake Forest inform you?

     1:41PM 10  A.  Well, we were informed they had already dealt with

     1:41PM 11  Kendall, which is a huge multi-billion dollar company up in

     1:41PM 12  New York, and that it looked like they were going to do a deal

     1:41PM 13  with them.  So I was very disappointed.  Looked like we

     1:41PM 14  weren't going to have any opportunity to go forward with this

     1:41PM 15  product.

     1:41PM 16  Q.  Did it come to pass that Kendall didn't go forward with

     1:41PM 17  them?

     1:41PM 18  A.  Yes, sir.  I'm not sure exactly what happened, but I think

     1:41PM 19  they just looked at the financial aspects of it, and for

     1:41PM 20  whatever internal reasons, decided not to do it.

     1:41PM 21  Q.  And so at that point did Kinetic Concepts become energized

     1:42PM 22  and work on the relationship again?

     1:42PM 23  A.  Absolutely, yeah.  We were called -- after the

     1:42PM 24  relationship with Kendall was dissolved, we were called.  And

     1:42PM 25  we had kept in touch and said, hey, please let us know, you
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     1:42PM  1  know, if there's any opportunity here.  And so as soon as that

     1:42PM  2  happened, we got after it.  We went back and talked to the --

     1:42PM  3  again, to Dr. Argenta and the clinical people at that point.

     1:42PM  4  Q.  Now, did you meet resistance within Kinetic Concepts to

     1:42PM  5  going forward with this idea?

     1:42PM  6  A.  Yes, three -- I kept saying, boy, we've got to do this.

     1:42PM  7  It looks like it's going to heal these wounds.  And we had our

     1:42PM  8  financial people look at it.  And they said, boy, this -- I

     1:42PM  9  don't see how we're ever going to make any money on this.

     1:42PM 10  It's such a -- you know, a long time until we can actually

     1:42PM 11  have a product, until we can have any reimbursement for the

     1:42PM 12  product.  There's so many different specialties that we're

     1:42PM 13  going to have to educate.  You know, normally if you have a

     1:42PM 14  new eye drop, all you have to do is talk to the

     1:42PM 15  ophthalmologists.

     1:43PM 16            But in the case of the VAC there's so many

     1:43PM 17  specialties.  There's plastic surgeons, there's surgeons,

     1:43PM 18  there's podiatrists, there's wound care specialists.  There's

     1:43PM 19  all these different types of doctors.  And every one of them,

     1:43PM 20  they have their plastic surgery meetings, or they have their

     1:43PM 21  podiatry meetings.  They have to go to all these different

     1:43PM 22  meetings and get papers written in all these different

     1:43PM 23  specialties.  So it was a daunting task.  We knew it would

     1:43PM 24  take a long time and it would be very, very expensive.

     1:43PM 25            And so we were advised -- I was advised three times
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     1:43PM  1  by our financial people and our marketing people that it was

     1:43PM  2  too big of a risk, that we shouldn't go ahead with it.

     1:43PM  3  Q.  Well, after you were told that three times, what did you

     1:43PM  4  do?

     1:43PM  5  A.  I said, this is great.  I've never seen anything that will

     1:43PM  6  heal these wounds.  We've got to do this.

     1:43PM  7  Q.  And you heard Dr. Argenta say that he selected Kinetic

     1:43PM  8  Concepts because the people were more interested in what it

     1:43PM  9  would do for patients rather than the dollars.  Do you

     1:43PM 10  understand that?

     1:43PM 11  A.  Absolutely.  We -- we never did a financial analysis

     1:43PM 12  first.  We would always go in and try to determine, you know,

     1:43PM 13  what studies were done and what clinical evidence there was

     1:44PM 14  that this did -- that the patients did better.  And my

     1:44PM 15  philosophy was always, if you help the patient, if the patient

     1:44PM 16  does better, the doctors and the hospitals and the nurses are

     1:44PM 17  going to be happy, and then the money will follow.  So let's

     1:44PM 18  come up with, invent, design products that help patients, and

     1:44PM 19  then the rest will happen by themselves.

     1:44PM 20  Q.  Well, did it come to pass in October of 1993 that there

     1:44PM 21  was a licenseship -- there was a license agreement signed

     1:44PM 22  between Wake Forest University and Kinetic Concepts?

     1:44PM 23  A.  Yes, sir.  I don't remember the exact date, but we did

     1:44PM 24  finally sign an agreement.

     1:44PM 25  Q.  Thank you.  That's Plaintiff's Exhibit 336, the license
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     1:44PM  1  agreement.  Is this the agreement?

     1:44PM  2  A.  Looks like it.

     1:44PM  3  Q.  Okay.  And then let's go to -- Page 24 is the signature

     1:44PM  4  page, Trevor.  Start heading back.  It's appendix -- whoops.

     1:45PM  5  There you are.

     1:45PM  6            Is this your signature on the right, signing as the

     1:45PM  7  CEO and President of Kinetic Concepts?

     1:45PM  8  A.  Yes, sir.

     1:45PM  9  Q.  And was it also signed by Senior Associate Dean of Wake

     1:45PM 10  Forest University; is that correct?

     1:45PM 11  A.  That's correct.

     1:45PM 12  Q.  And so once you signed this agreement, did everybody start

     1:45PM 13  using the VAC and the world lived happily ever after?

     1:45PM 14  A.  No.  It was a struggle, like it was -- just like it was

     1:45PM 15  with the RotoRest.  People -- you know, doctors do not accept

     1:45PM 16  new therapies.  Number one, because they get a lot of hype and

     1:45PM 17  mail about all -- you know, every new thing that comes out.

     1:45PM 18            But number two, and mainly because they are very

     1:45PM 19  concerned about their patients.  They want to do what's best

     1:45PM 20  for their patient.  And I remember when I worked in the

     1:45PM 21  emergency room, they'd come out with something new and they

     1:45PM 22  were saying, this works 20 percent better than the old one.

     1:46PM 23  And I'm saying, well, I never had any problem with the old

     1:46PM 24  one.  It always got the job done.  So why should I try this

     1:46PM 25  new thing?  They may have an allergic reaction.  It may not
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     1:46PM  1  work well.  So I'll just stick with the old one until I have a

     1:46PM  2  patient that I just can't cure or treat with the old drug, and

     1:46PM  3  then I'll try something new.

     1:46PM  4  Q.  And you find a lot of resistance from doctors to new

     1:46PM  5  things?

     1:46PM  6  A.  Oh, absolutely.  I mean, they were saying, Dr. Argenta,

     1:46PM  7  this is impossible to get these kind of results.  And, you

     1:46PM  8  know, he must be fudging the data and leaving out the bad

     1:46PM  9  results.  And yeah, we heard all kinds of negative stuff,

     1:46PM 10  which you always hear.  I mean, any time there's a new advance

     1:46PM 11  in medicine, there's immediate resistance to it.

     1:46PM 12  Q.  Well, tell me the sorts of ways that Kinetic Concepts

     1:46PM 13  would try to educate the medical community on what the VAC can

     1:46PM 14  do?

     1:46PM 15  A.  Well, it's a very difficult process because doctors are

     1:46PM 16  very busy, and they're very hard to get to sit down, even for

     1:46PM 17  ten minutes and hear about something new.  So you have to go

     1:47PM 18  to their seminars, and you have to get someone who is a

     1:47PM 19  proponent and hopefully has done a study about your product.

     1:47PM 20  And then -- that they can give a paper or give an abstract or

     1:47PM 21  give a poster presentation or some sort of presentation at a

     1:47PM 22  big medical meeting where most of the plastic surgeons come or

     1:47PM 23  the orthopedic surgeons or whatever specialty you're dealing

     1:47PM 24  with.

     1:47PM 25  Q.  And what about clinical trials?  How are those important?

                                                                             975

                                      Leininger - Direct

     1:47PM  1  A.  Well, they're vital.  If you don't have a clinical

     1:47PM  2  trial -- I've seen this before.  When we first started with

     1:47PM  3  the RotoRest, we had a lot of patients that had gotten

     1:47PM  4  remarkable results.  But, you know, you'd show that data to

     1:47PM  5  the doctor.  And he'd say, well, where are the studies?  And

     1:47PM  6  you'd -- you say, well, we're working on that.  We're working

     1:47PM  7  with so-and-so university.  And, you know, you can talk to

     1:47PM  8  professor so-and-so there.  But we didn't have any studies.

     1:48PM  9  And they'd just hand it back to you and say, well, let me know

     1:48PM 10  when you have some studies.  Because they're not going to take

     1:48PM 11  a chance, especially with a badly injured patient like we had

     1:48PM 12  on the RotoRest.  So they want proof.  They want studies to

     1:48PM 13  show that this, in fact, is going to help their patient.

     1:48PM 14  Q.  Tell us, what is a study?  What is a clinical study?

     1:48PM 15  A.  Well, a normal clinical study is where you compare two

     1:48PM 16  groups.  Like Dr. Morykwas was saying with the pigs, there you

     1:48PM 17  have the advantage of being -- I can't believe I brought up

     1:48PM 18  pigs.  But you have the advantage of being able to use the

     1:48PM 19  same animal with two different wounds and see if one treatment

     1:48PM 20  works better than the other.  And obviously, you don't have

     1:48PM 21  that opportunity -- in very rare situations, in humans.

     1:48PM 22            I think early on there were situations where the

     1:48PM 23  doctors were skeptical.  And maybe the patient had a wound on

     1:48PM 24  both legs that wouldn't heal, and they'd put the VAC on one

     1:48PM 25  and leave the other one with the standard treatment.  So in
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     1:49PM  1  that case the patient was their own control.  But that's a

     1:49PM  2  very rare situation.

     1:49PM  3            So most of the time you have to get, you know, 200,

     1:49PM  4  300, 400 wounds, have 200 people treated with the standard

     1:49PM  5  treatment, which is the wet to moist dressings and then

     1:49PM  6  whatever type of topical agents they put on it.  And then the

     1:49PM  7  other 200 or so treated with the VAC.  And they just --

     1:49PM  8  they'll pick -- out of a jar they'll pick a white marble or a

     1:49PM  9  black marble, and that will tell them randomly, which -- so

     1:49PM 10  you can't pick all the best wounds to be in the VAC category.

     1:49PM 11  So they randomly assign the patients to one group or the

     1:49PM 12  other.

     1:49PM 13  Q.  You're beginning to talk fast again.  Slow down.

     1:49PM 14  A.  I'm sorry.

     1:49PM 15  Q.  Okay.  But why did those -- why did those tests -- why do

     1:49PM 16  they cost so much money?

     1:49PM 17  A.  Well, they take a long time to do.  You have to pay for

     1:49PM 18  all the studies.  Basically, the x-rays they get, all the

     1:50PM 19  medicines they get.  I mean, you kind of take over the care of

     1:50PM 20  that patient when they're in your study group or in your

     1:50PM 21  control group.  So it's usually expensive.  To get a study

     1:50PM 22  done properly takes, you know, probably at least a year

     1:50PM 23  depending on how many patients you want in it and, you know,

     1:50PM 24  probably hundred thousand dollars or more.

     1:50PM 25  Q.  And in addition to clinical studies, do you also fund
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     1:50PM  1  other types of research?

     1:50PM  2  A.  Regarding -- to the VAC, you're saying?

     1:50PM  3  Q.  Yes.

     1:50PM  4  A.  Well, yes.  We do a lot of like bioengineering research,

     1:50PM  5  looking for new applications for the VAC, new ways to treat

     1:50PM  6  different types of wounds.  Some types of wounds the VAC may

     1:50PM  7  not be initially thought to be any good for.  And then,

     1:50PM  8  through further research, the modifications and the pressures

     1:50PM  9  or the dressing or whatever, some doctor somewhere will find a

     1:51PM 10  way to help that patient.  And so then we get right on that

     1:51PM 11  and work with that doctor to try to develop the clinical

     1:51PM 12  guidelines.

     1:51PM 13  Q.  And do you learn things about how to operate the VAC, how

     1:51PM 14  to better the VAC, how to improve the VAC, when you do these

     1:51PM 15  types of studies and research?

     1:51PM 16  A.  Absolutely.  That's the only way to do it.  I mean, you

     1:51PM 17  have to find out what the product is good for and if there are

     1:51PM 18  cases where it's harmful.  You want to find out immediately

     1:51PM 19  and early and then warn all the clinical people that are using

     1:51PM 20  it, that doctors and nurses don't use it for this indication

     1:51PM 21  because it doesn't seem to help or, in fact, it might harm.

     1:51PM 22  Q.  When you say for this indication, what do you mean?

     1:51PM 23  A.  Well, like the contraindications for the VAC are if

     1:51PM 24  there's a cancer in the wound.  The concern there is that this

     1:51PM 25  brings more blood supply, in fact, maybe even up to four times
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     1:52PM  1  as much blood supply into the wound.  So if you have a cancer

     1:52PM  2  there, it needs more blood to grow.  So the fear is that the

     1:52PM  3  cancer will grow even faster if you're bringing more blood

     1:52PM  4  supply to it.  And it certainly -- you know, the antibiotics

     1:52PM  5  that they are being given for the wound are not going to harm

     1:52PM  6  the cancer or kill the cancer.

     1:52PM  7  Q.  All this study and education and clinical trials, how much

     1:52PM  8  money has Kinetic Concepts spent on bringing the VAC, bringing

     1:52PM  9  Dr. Argenta's invention to the market?

     1:52PM 10  A.  Well, I don't think there's any way to know completely or

     1:52PM 11  perfectly.  But certainly, it's over $300 million to date that

     1:52PM 12  we spent just in educating the doctors and doing these studies

     1:52PM 13  and developing the product and getting it to the market.

     1:52PM 14  Q.  And what was the initial reaction to the VAC once Kinetic

     1:52PM 15  Concepts and Wake Forest came together?  What was the initial

     1:52PM 16  reaction from the medical community?

     1:53PM 17  A.  Well, again, it was resistance, skepticism.  And a lot of

     1:53PM 18  that is healthy because there's a lot of things that come out

     1:53PM 19  that really aren't that good.  And I understand it because I

     1:53PM 20  was that way myself.  But there's a huge learning curve.  The

     1:53PM 21  doctors have to learn about it.  They have to try it.  And

     1:53PM 22  it's always a -- what we call a train wreck.  It's always on

     1:53PM 23  the patient that they're sure is going to die if they don't do

     1:53PM 24  something dramatic, try something new, something that may

     1:53PM 25  help, because they've thrown up their hands and said, we can't
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     1:53PM  1  help this patient.

     1:53PM  2  Q.  Why do they give you the patient who's on death's bed --

     1:53PM  3  death's door?

     1:53PM  4  A.  Well, because this is a patient they can't do anything

     1:53PM  5  for.  And I understand that.  I mean, that's -- any new

     1:53PM  6  product you come out with, they're very hesitant.  They don't

     1:53PM  7  want to do anything to harm the patient.  They're not familiar

     1:53PM  8  with this.  And so they're protective of their patients, and

     1:53PM  9  they don't want to try it unless they are sure there's nothing

     1:53PM 10  else they can do for them.

     1:53PM 11  Q.  Okay.  Well, let's talk about, how do you train -- how do

     1:54PM 12  you train doctors and nurses, in addition to going to

     1:54PM 13  seminars?

     1:54PM 14  A.  Well, we have continuing medical education courses.  We

     1:54PM 15  sponsor seminars.  I mean, it is really difficult to get, you

     1:54PM 16  know, busy doctors and nurses to sit down and learn about

     1:54PM 17  something new.  So we publish -- gosh, we have over 300

     1:54PM 18  scientific papers now that have been published.  And I think

     1:54PM 19  probably 225 of those are in what we call referee journals.

     1:54PM 20  So that means the journal where -- this is a journal a doctor

     1:54PM 21  will read.  I mean, it's not what we call a throw-away

     1:54PM 22  journal, where you just get it and you throw it in the trash.

     1:54PM 23            This is a journal in your specialty where when Dr.

     1:54PM 24  Argenta or some other doctor would present a paper to them,

     1:54PM 25  they immediately send it out to other experts in the field,
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     1:54PM  1  usually, you know, world class experts.  And those people just

     1:55PM  2  try to tear it apart.  They say, well, what about this?  And

     1:55PM  3  what about this data?  And, you know, how long did you do the

     1:55PM  4  study?  Were there any patients left out of this study?  I

     1:55PM  5  mean, just -- they ask every question.  And there's a back and

     1:55PM  6  forth between the author and the scientists, the other experts

     1:55PM  7  in that profession.  And then once those experts are satisfied

     1:55PM  8  that this is valid, there's no bias, there's no fudging of

     1:55PM  9  data, then they will agree to have the magazine -- the medical

     1:55PM 10  journal publish the paper.

     1:55PM 11  Q.  Now, you signed the agreement in 1993.  When was it that

     1:55PM 12  the VAC began showing commercial success?

     1:55PM 13  A.  Well, it really began to take off in, say, 2000 or maybe

     1:55PM 14  2001.  Up until that time, it was very slow, very arduous.  We

     1:56PM 15  were paying for a lot of studies to get done.  We were paying

     1:56PM 16  for a lot of education courses for the doctors and nurses.

     1:56PM 17  And it had been going pretty slow up until then.

     1:56PM 18  Q.  And once it started to get acceptance, what happened to

     1:56PM 19  it?

     1:56PM 20  A.  Well, it was amazing.  Once the studies got done and all

     1:56PM 21  the reports the doctors were in -- and, you know, the most

     1:56PM 22  important thing is one doctor talking to another doctor.  And

     1:56PM 23  so -- and that just tends to explode.  And so as more doctors

     1:56PM 24  had tried it and gotten phenomenal results that they never

     1:56PM 25  thought possible, they'd tell their colleagues, gee, you
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     1:56PM  1  should try the VAC on this kind of patient or that patient.

     1:56PM  2  And so it just expanded exponentially, just hugely, more than

     1:56PM  3  anybody would ever -- could have imagined.

     1:56PM  4  Q.  And did the VAC become accepted in some hospitals, a lot

     1:57PM  5  of hospitals?

     1:57PM  6  A.  Well, more and more all the time, but I think every major

     1:57PM  7  teaching center, you know, medical school teaching hospital in

     1:57PM  8  the country now is using the VAC, and really, most of the

     1:57PM  9  major centers in the world, frankly.

     1:57PM 10  Q.  And has it been accepted in the area of diabetes?

     1:57PM 11  A.  Well, for treatment of wounds, chronic wounds in diabetes.

     1:57PM 12  Yes, sir.

     1:57PM 13  Q.  It's had successes there?

     1:57PM 14  A.  Oh, huge success.  We -- the most -- well, I guess the

     1:57PM 15  most dramatic patient that I'm aware of was a lady who was 49

     1:57PM 16  years old.  And when she -- she got her -- this very dangerous

     1:57PM 17  kind of juvenile diabetes early, when she was like two years

     1:57PM 18  old.  And when she was seven, she was running and banged her

     1:57PM 19  leg into something and got a sore on her leg.  And for the

     1:57PM 20  next 42 years she had this sore.  It never healed, draining,

     1:57PM 21  smelly, nasty, and couldn't heal it.  Nobody could heal it for

     1:58PM 22  42 years.

     1:58PM 23  Q.  What happened with the VAC?

     1:58PM 24  A.  We put the VAC on the patient.  And I think it took eight

     1:58PM 25  months.  But it eventually did heal in for the first time in
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     1:58PM  1  her adult life.

     1:58PM  2  Q.  Well, did KCI also work with Dr. Argenta and Dr. Morykwas

     1:58PM  3  to make the basic concept, to make it more user friendly and

     1:58PM  4  that sort of thing?

     1:58PM  5  A.  Well, sure.  Yeah.  I mean, we had a great partnership.

     1:58PM  6  If there's ever a model for, you know, the teaching

     1:58PM  7  institution and a private company working together, it would

     1:58PM  8  be with Dr. Morykwas and Dr. Argenta.  Because we have, oh,

     1:58PM  9  probably more than 20 Ph.D.s here in San Antonio that do

     1:58PM 10  nothing but work on medical research.  And these guys were

     1:58PM 11  working with the team at Wake Forest, and it was nonstop.  It

     1:58PM 12  was day and night.  And we were -- we were trying to develop a

     1:59PM 13  product that would help a lot of patients.

     1:59PM 14  Q.  Let me -- Trevor, will you come up with this one?  Would

     1:59PM 15  you give a copy --

     1:59PM 16            Are these some of the -- of the models of the wound

     1:59PM 17  VAC that have come out since your partnership began with Wake

     1:59PM 18  Forest in 1993?

     1:59PM 19  A.  I think you've got the wrong one there.

     1:59PM 20  Q.  Do I?  I apologize.

     1:59PM 21  A.  That was one model of the VAC.

     1:59PM 22  Q.  One model.  Okay.  I'm not very good at giving these

     1:59PM 23  directions.  Okay.  Let's start.  In 1995 did the VAC -- did

     1:59PM 24  KCI put the first model of the VAC out?

     1:59PM 25  A.  Yes, sir, we did.  It took us about two years from when we
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     1:59PM  1  initially signed the agreement.  And the original VAC that we

     2:00PM  2  put out -- I guess the main thing that helped us do it so

     2:00PM  3  quickly -- and believe it or not, two years is pretty quick

     2:00PM  4  for a medical product like this.  But what really helped was

     2:00PM  5  the fact that the housing, the plastic box that we built it

     2:00PM  6  in, and the pumps inside were things that we used in our air

     2:00PM  7  beds.  And in fact, the first step, overlaying this plastic

     2:00PM  8  box, is exactly the same one we used for that.  So we just --

     2:00PM  9  we built the new product into -- kind of off-the-shelf things

     2:00PM 10  that we already had at KCI.

     2:00PM 11  Q.  Now, when you say KCI used manufactured pumps for its --

     2:00PM 12  for its beds?

     2:00PM 13  A.  Oh, no, sir.  It was a pump that -- I mean, the pumps are

     2:00PM 14  usually bought commercially, and I'm not sure exactly.

     2:00PM 15  Q.  But they used pumps in their --

     2:00PM 16  A.  Yeah.  We had a lot of experience working with these

     2:00PM 17  pumps, because we used them in our air beds to inflate the

     2:00PM 18  beds and so on.

     2:00PM 19  Q.  And did KCI have experience using pressure?

     2:01PM 20  A.  Oh, yes.  We were the first ones to put a computer, build

     2:01PM 21  a computer into a hospital bed.  So we had very sophisticated

     2:01PM 22  pressure feedback from the mattress.  We wanted to know what's

     2:01PM 23  happening.  When the patient is laying right on our bed, we

     2:01PM 24  wanted to be sure that the pressures were low enough that the

     2:01PM 25  wound would heal.  So we built in a pressure feedback from the
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     2:01PM  1  bed, much like we've now done in the VAC, to -- that will tell

     2:01PM  2  us exactly, right at the interface with the skin, what the

     2:01PM  3  pressure was.

     2:01PM  4  Q.  Okay.  And so the VAC Classic came out in 1995.  And

     2:01PM  5  what's the difference between that and the Mini VAC, which

     2:01PM  6  came out in 1997?

     2:01PM  7  A.  Well, the main thing was that a lot of these patients were

     2:01PM  8  ambulatory.  Well, like, for instance, the lady that had the

     2:01PM  9  wound for 42 years.  She was at home.  She was able to get up

     2:01PM 10  and get around.  But if you got this great big, huge box there

     2:01PM 11  that the VAC treatment is in, you can't really carry it around

     2:02PM 12  with you.  So you're pretty much in bed.  Or, you know, if

     2:02PM 13  you're at home, maybe you're in a chair.

     2:02PM 14            But what the Mini VAC did was compress that down and

     2:02PM 15  make it small enough that these patients could get around.

     2:02PM 16  Maybe even, if they're able, get to work.  And it changed

     2:02PM 17  their lives.  Instead of being in a nursing home or hospital

     2:02PM 18  getting treatment, they could be at home or at work.

     2:02PM 19  Q.  And then 2002 came out with the VAC ATS.  What

     2:02PM 20  improvements did the VAC ATS have over the VAC Classic?

     2:02PM 21  A.  Well, there were a lot of software improvements, a lot of

     2:02PM 22  simplifications that made it easier for the doctors and nurses

     2:02PM 23  to use.  But the main thing was, you see the box is bigger.

     2:02PM 24  And we had to put a bigger pump in there because we were

     2:02PM 25  getting wounds that were so much bigger than anything we ever
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     2:02PM  1  even dreamed of or anticipated, and most of these were, like,

     2:02PM  2  explosions and war wounds in Iraq and that sort of thing.  But

     2:02PM  3  they were huge wounds.  And so we had to build in a much

     2:03PM  4  stronger, bigger pump to be able to treat a wound that big and

     2:03PM  5  maintain the negative pressure that was required to heal the

     2:03PM  6  wound.

     2:03PM  7  Q.  And was the VAC successful in healing these much larger

     2:03PM  8  wounds?

     2:03PM  9  A.  Oh, dramatically so.  The military orthopedic surgeons

     2:03PM 10  said that this is one of the five biggest advances in the last

     2:03PM 11  20 years in the care of these patients.

     2:03PM 12  Q.  And what is -- then in 2002 you also came out with the VAC

     2:03PM 13  Freedom.  What is the difference between the VAC Freedom and

     2:03PM 14  the Mini VAC?

     2:03PM 15  A.  It's the same idea, except the Freedom has a -- again,

     2:03PM 16  improved software that makes it easier to use.  And it has a

     2:03PM 17  longer life battery so that, you know, the patient that was

     2:03PM 18  going to be -- work for eight hours can take it with them and

     2:03PM 19  it'll work all day long.

     2:03PM 20  Q.  And now, all of these various VAC models, do they all

     2:03PM 21  still go back to the basic concepts out of Dr. Argenta's

     2:03PM 22  patent?

     2:03PM 23  A.  Well, sure.  Yeah, that's -- that was the ground-breaking

     2:04PM 24  invention that allowed this whole line of products to come to

     2:04PM 25  the -- to the patients that need it.
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     2:04PM  1  Q.  In the last one we have, the one in 2005, it talks -- VAC

     2:04PM  2  Granufoam with silver.  Would you explain what that is?

     2:04PM  3  A.  Yes.  Silver, believe it or not -- I mean, we think of a

     2:04PM  4  dime or something like that.  But silver is very lethal to

     2:04PM  5  bacteria.  And we've known that for sometime.  In fact, silver

     2:04PM  6  is the standard thing, that if you have a bad burn, that they

     2:04PM  7  put -- in the hospital they'll rub a silver sulphadiazine type

     2:04PM  8  of cream over the wound to kill the bacteria, you know, and

     2:04PM  9  hopefully let the wound heal.  So silver has been known for a

     2:04PM 10  long time to have this effect of killing the bacteria.

     2:04PM 11            So what we've done is impregnate the sponge that

     2:04PM 12  goes in the wound, or the foam, and impregnate it with a

     2:04PM 13  silver so that it kills the bacteria on contact.

     2:04PM 14  Q.  Now, Jim, we saw that in 1993 you were the President and

     2:05PM 15  Chief Executive Officer.  Did you enjoy being the top

     2:05PM 16  businessman of the company?

     2:05PM 17  A.  No.  It was -- it was painful for me.  You know, I've

     2:05PM 18  never had a business course, and I don't pay much attention to

     2:05PM 19  the financials and all the paperwork.  So I was thrilled when

     2:05PM 20  we were able to bring in a real CEO and let me get back to

     2:05PM 21  focussing on medical advances, basically.

     2:05PM 22  Q.  Now, you worked in the emergency room while you were

     2:05PM 23  running the company, through 1986.  For about nine or ten

     2:05PM 24  years you did both; is that right?

     2:05PM 25  A.  That's correct.
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     2:05PM  1  Q.  And what were the -- what were the hours you were putting

     2:05PM  2  in when you were doing that?

     2:05PM  3  A.  Well, we worked 24-hour shifts in the emergency room.  So

     2:05PM  4  I'd go down to the Baptist Hospital at 9:00 in the morning,

     2:05PM  5  and then work all night long and get off at 9:00 the next

     2:05PM  6  morning.  And then I would go over to KCI and, you know, do as

     2:05PM  7  much as I could there.  Usually stayed till after dark.  And,

     2:05PM  8  you know, went home about 7:00 or 8:00, and hug the kids and

     2:06PM  9  put them to bed and fall into bed myself, and go do another 36

     2:06PM 10  hours the next day.

     2:06PM 11  Q.  Do you think it's worth it?

     2:06PM 12  A.  I think it is now.  I sure wondered about it back then.

     2:06PM 13  Q.  And you -- now, you no longer are practicing -- practicing

     2:06PM 14  medicine in the hospitals; is that right?

     2:06PM 15  A.  Oh, no.  In 1986, once we got the air beds, the company

     2:06PM 16  just took off.  And I had to make a very, very -- and probably

     2:06PM 17  the hardest decision of my life, I think.  I'd never

     2:06PM 18  envisioned myself being anything but a doctor.  But the

     2:06PM 19  company was just booming, and something had to give.  I

     2:06PM 20  couldn't run three emergency rooms and run this company.  And

     2:06PM 21  basically, I came to the point where I decided I was doing a

     2:06PM 22  poor job of both.  And one or the other had to go.  And so I

     2:06PM 23  just presumed that I'd sell the company.

     2:06PM 24            But the more I thought about it -- I talked to my

     2:06PM 25  brother, Dr. Pete.  And, you know, he said, you know, if you
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     2:06PM  1  keep doing Kinetic Concepts, we might be able to change the

     2:07PM  2  way healthcare is practiced and help thousands of patients.

     2:07PM  3  We never thought in terms of a million.  But help thousands of

     2:07PM  4  patients.  And you can make so much greater difference than

     2:07PM  5  you can seeing one patient at a time in the emergency room.

     2:07PM  6  The more I thought about that, that made sense.  And so I

     2:07PM  7  resigned in 1986 from the emergency room, and I've just been

     2:07PM  8  working in medical products and design ever sense.

     2:07PM  9  Q.  So if you -- if you stopped the active practice of

     2:07PM 10  patients in '86 -- so you've never actually put a VAC on a

     2:07PM 11  patient, have you?

     2:07PM 12  A.  Oh, no.  I'd probably -- I haven't been -- in 1990, when I

     2:07PM 13  took over as President and Chief Executive of KCI, that's one

     2:07PM 14  of the reasons I hated it so much, because I didn't have time

     2:07PM 15  to, you know, go out to hospitals and actually see patients

     2:07PM 16  firsthand.  And when we started, I mean, I put almost all the

     2:07PM 17  patients on the RotoRest.  I knew about every patient anywhere

     2:07PM 18  in the country who was on a RotoRest.  But it just very

     2:08PM 19  rapidly got to where I didn't have the time to go into the

     2:08PM 20  hospitals anymore.

     2:08PM 21            And the other thing was, my brother, Dr. Pete, I

     2:08PM 22  trusted completely.  He was a board certified surgeon, a very

     2:08PM 23  smart guy, and he did that.  And thank goodness, because that

     2:08PM 24  saved me a lot of time.

     2:08PM 25  Q.  And although Dr. Pete is no longer with the company, you
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     2:08PM  1  still have a number of doctors in the company?

     2:08PM  2  A.  Absolutely, yes.

     2:08PM  3  Q.  And so how do you know so much about the VAC if you hadn't

     2:08PM  4  put a VAC on a patient and if you haven't been the CEO for a

     2:08PM  5  number of years?

     2:08PM  6  A.  Well, the VAC is such a dramatic improvement in the way

     2:08PM  7  these wounds are treated, that -- I mean, besides the fact

     2:08PM  8  that I've been interested in wounds ever sense I was a medical

     2:08PM  9  student, this is just something that you're compelled to learn

     2:08PM 10  more about, and, of course, is very important to KCI.  But

     2:08PM 11  just as a physician, it's so exciting and so -- such an

     2:08PM 12  advance, that I just read everything I could read about it.

     2:09PM 13  Q.  And do you -- you read everything you can.  And how else

     2:09PM 14  do you stay in touch?

     2:09PM 15  A.  Well, you know, medical studies, the -- never a week goes

     2:09PM 16  by that somebody doesn't bring me a new idea in medical care.

     2:09PM 17  Probably only one out of a hundred of these ideas that we hear

     2:09PM 18  about, you know, do we actually move ahead with.  And a lot of

     2:09PM 19  those don't work.  So it's kind of like you have to -- you

     2:09PM 20  have to talk to a lot of people and see a lot of ideas before

     2:09PM 21  you find something that will truly help the patients.

     2:09PM 22  Q.  You've been in this courtroom when some lawyers have said,

     2:09PM 23  oh, well, you should just give this idea to the public.  Have

     2:09PM 24  you heard that?

     2:09PM 25  A.  Yes, I did.
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     2:09PM  1  Q.  What do you believe would happen if they had given this

     2:09PM  2  idea to the public?

     2:09PM  3  A.  Well, if that were the case, if there were no patents and

     2:09PM  4  anybody that invented something just gave it to the public,

     2:09PM  5  certainly in healthcare I can tell you for sure, there

     2:10PM  6  wouldn't be any new inventions.  Because it takes so long to

     2:10PM  7  prove the basic science, to educate the doctors and to get

     2:10PM  8  through all the regulatory hurdles that there are out there.

     2:10PM  9  It takes years.

     2:10PM 10            I'm on the board, and have been for the last 15

     2:10PM 11  years, of a local biotech company that's designing cancer

     2:10PM 12  drugs.  And I can tell you that to get any new pharmaceutical

     2:10PM 13  approved takes on the average, and I'm talking about the

     2:10PM 14  big -- you know, pharmaceutical companies.  It takes them 15

     2:10PM 15  years and $1 billion on the average to get a single drug

     2:10PM 16  approved.  So, you know, we're at 15 years in our little

     2:10PM 17  company, and we're still about four years away from getting

     2:10PM 18  approval for these cancer drugs that we've developed.  So it

     2:10PM 19  takes a huge investment.  And if there was no protection, if

     2:10PM 20  just everybody and their cousin could make that once you

     2:10PM 21  invented it, then no one would ever risk their billion

     2:10PM 22  dollars.

     2:10PM 23  Q.  You said that this product is very important to KCI, and

     2:10PM 24  obviously it is.  Is it very important to you?

     2:11PM 25  A.  Absolutely.  I'm just honored to be a part of advancing
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     2:11PM  1  medicine in any way and helping these patients that are so

     2:11PM  2  badly injured.

     2:11PM  3            MR. MACON:  I pass the witness, Your Honor.

     2:11PM  4            THE COURT:  Thank you very much.

     2:11PM  5            Yes, Mr. McClanahan.

     2:11PM  6            MR. MCCLANAHAN:  Thank you, Your Honor.

     2:11PM  7                         CROSS-EXAMINATION

     2:11PM  8  BY MR. MCCLANAHAN:

     2:11PM  9  Q.  Hi, Dr. Leininger.  Did I pronounce that correctly,

     2:11PM 10  Leininger?

     2:11PM 11  A.  It's Leininger, like the lining of a coat, with an E-R on

     2:11PM 12  the end.

     2:11PM 13  Q.  Leininger.  Thank you.

     2:11PM 14  A.  Yes, sir.

     2:11PM 15  Q.  I'm Randy McClanahan.  You and I have never met before,

     2:11PM 16  have we?

     2:11PM 17  A.  No, sir.  Good to meet you.

     2:11PM 18  Q.  Nice to meet you.  I want to start off by thanking you on

     2:11PM 19  behalf of all of us, I suppose, for the bed.  I believe that

     2:11PM 20  some of us here have loved ones and friends that have

     2:11PM 21  benefitted from your bed, and we appreciate that.  This suit,

     2:11PM 22  of course, isn't about your bed, is it?

     2:11PM 23  A.  No, sir.

     2:11PM 24  Q.  And by the way, as I understand it, you did not actually

     2:12PM 25  invent the beds.  Someone else invented it.  You just simply
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     2:12PM  1  helped commercialize it to make it the success it is today.

     2:12PM  2  A.  The original bed, the RotoRest, that's correct, sir.

     2:12PM  3  Q.  Just as you didn't actually, or KCI didn't actually invent

     2:12PM  4  the thing that is today called the Vacuum Assisted Closure or,

     2:12PM  5  as you say, the VAC?

     2:12PM  6  A.  Right.

     2:12PM  7  Q.  It was invented by other people, and KCI has done a very

     2:12PM  8  good job of commercializing that product?

     2:12PM  9  A.  Well, thank you.  Yes, that was invented by Dr. Argenta.

     2:12PM 10  Q.  And, in fact, when you -- when you said, just a second

     2:12PM 11  ago, Mr. Macon's last question -- you said, this is very

     2:12PM 12  important to me, this whole thing.  In fact, you are today a

     2:12PM 13  shareholder of KCI, aren't you?

     2:12PM 14  A.  Yes, absolutely.

     2:12PM 15  Q.  Approximately what percentage of the company do you own

     2:12PM 16  today?

     2:12PM 17  A.  Well, when we started, I owned a hundred percent.  I think

     2:12PM 18  I'm down to around 15 or 16 percent today.

     2:12PM 19  Q.  15 percent or so.  And approximately how many shares do

     2:13PM 20  you own?

     2:13PM 21  A.  I think I own about, or maybe just under 12 million

     2:13PM 22  shares.

     2:13PM 23  Q.  12 million shares.  And today roughly what is the share

     2:13PM 24  price of the KCI stock?

     2:13PM 25            MR. MACON:  Your Honor, we have -- we have that --

                                                                             993

                                       Leininger - Cross

     2:13PM  1            THE COURT:  No.  I said that he could go into the

     2:13PM  2  share price.  He can't go into issues relating to what happens

     2:13PM  3  if the -- if the patent -- something happens to the patent or

     2:13PM  4  how does it -- how is it impacted by sales.  But he can go

     2:13PM  5  into the share price?

     2:13PM  6            MR. MACON:  Oh, thank you, Your Honor.  Would you

     2:13PM  7  note my comment?

     2:13PM  8            THE COURT:  Yes, sir.  I sure will.

     2:13PM  9  BY MR. MCCLANAHAN:

     2:13PM 10  Q.  So approximately what is the share price today for these

     2:13PM 11  12 million or so shares that you have?

     2:13PM 12  A.  It's about $40.  I don't watch it every day.  So somewhere

     2:13PM 13  around 39, $40, the last I saw.

     2:13PM 14  Q.  Now, you mentioned -- in your answer to one of Mr. Macon's

     2:13PM 15  questions, you essentially said, we want to do the right

     2:13PM 16  thing, and the money will follow.  And I want to pursue that

     2:14PM 17  with you just a second.

     2:14PM 18            Stacey, could we please have the graphic -- the

     2:14PM 19  royalties page, please?

     2:14PM 20            Now, in fact, the money has followed, hasn't it?

     2:14PM 21  A.  Yes, sir, beyond our wildest dreams.

     2:14PM 22  Q.  If we look, for example -- this is just through December

     2:14PM 23  2005, last year.  It doesn't show the 2006 to date numbers.

     2:14PM 24  But we can see totally that KCI has had revenues from the

     2:14PM 25  V.A.C. of just over $2 billion, correct?
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     2:15PM  1  A.  That's what this says on -- I believe what you're saying.

     2:15PM  2  I don't know --

     2:15PM  3  Q.  And this is based on records that y'all have produced for

     2:15PM  4  us in the -- in the trial?

     2:15PM  5  A.  I presume it is, yes.

     2:15PM  6  Q.  Okay.  Now -- and I notice that, for example, in 2005 your

     2:15PM  7  revenues increased from $327 million -- well, actually, let's

     2:15PM  8  see.  This is just in -- this is just in six months.  The --

     2:15PM  9  in 2005 you all made revenues of over $700 million, is what

     2:15PM 10  that adds up to, roughly, it looks like?

     2:15PM 11  A.  Well, that's the gross sales.  Our net profit is probably

     2:15PM 12  12 percent of that.

     2:15PM 13  Q.  Yeah.  So -- and in just in the last six months, 386

     2:15PM 14  million over the first six months, 327 million -- just in the

     2:15PM 15  last half of 2005 you made almost $60 million more than you

     2:16PM 16  made in the first six months of 2005?

     2:16PM 17  A.  In sales, yeah, not in profits.

     2:16PM 18  Q.  So the numbers of sales are going up, up, up, up.

     2:16PM 19  Throughout this whole chart, every single period the number of

     2:16PM 20  sales has kept on going up, hasn't it?

     2:16PM 21  A.  Yes, it has.

     2:16PM 22  Q.  And if the jury, for example, were told by someone that,

     2:16PM 23  well, the BlueSky work has really, really hurt KCI's sales, in

     2:16PM 24  fact, we see that KCI sales have continued to increase

     2:16PM 25  literally every period since this all started, don't we?
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     2:16PM  1  A.  They have, yes.  But I do believe that they've hurt our

     2:16PM  2  sales.

     2:16PM  3  Q.  And how much money are you asking the jury to award

     2:16PM  4  against BlueSky in this case?

     2:16PM  5  A.  You know, I don't know.  I haven't been privy to any of

     2:16PM  6  the BlueSky information because it's been protected.  So I

     2:16PM  7  don't know exactly what the damages are.

     2:16PM  8  Q.  And you are here as the corporate representative for KCI,

     2:17PM  9  as I understand it?

     2:17PM 10  A.  One of them, yes.

     2:17PM 11  Q.  Now, I want to ask you, please, sir -- by the way, let me

     2:17PM 12  ask you this.  Mr. Macon asked you about the license agreement

     2:17PM 13  that you all have with Wake Forest.  Recall that?

     2:17PM 14  A.  Yes, sir.

     2:17PM 15  Q.  And you showed us where you had signed that, along with, I

     2:17PM 16  guess, the President of Wake Forest.  He showed you

     2:17PM 17  Plaintiff's 336.

     2:17PM 18            Stacey, would you put that up for me, please?  And

     2:17PM 19  turn to Page -- oh, it looks like the one I have got is

     2:17PM 20  V26935.  Thank you.  And would you please highlight this last

     2:17PM 21  paragraph here?

     2:18PM 22            Now, since Mr. Macon went over this, this contract,

     2:18PM 23  I wanted to ask you, this sentence here says -- Stacey,

     2:18PM 24  highlight this for me, please.  If the subject patents are

     2:18PM 25  found to be invalid or unenforceable in a final non-appealable
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     2:18PM  1  or non-appealed decision, KCI will still pay escrowed

     2:18PM  2  litigation royalties to Wake Forest if valid patents covering

     2:18PM  3  such products or processes still remain within the patent

     2:18PM  4  rights.

     2:18PM  5            Did I read that correctly?

     2:18PM  6  A.  Yes, you did.

     2:18PM  7  Q.  So when you signed this contract with Wake Forest back in

     2:18PM  8  1993, one of the things that you and Wake Forest both

     2:18PM  9  contemplated at that time was the possibility that some day,

     2:18PM 10  in a courtroom just like this, those patents might be found to

     2:18PM 11  be invalid or unenforceable.  That was specifically

     2:18PM 12  contemplated by you all in that contract, wasn't it?

     2:19PM 13  A.  Well, I think it's specifically contemplated by everybody

     2:19PM 14  that signs a patent agreement.  This is standard language, as

     2:19PM 15  far as I'm concerned.

     2:19PM 16  Q.  I didn't ask you if it's standard language.  What I'm

     2:19PM 17  asking is when you signed this agreement, Mr. Macon showed us

     2:19PM 18  your signature, one of the things that you all, the parties,

     2:19PM 19  specifically contemplated, was that someday, someplace, in a

     2:19PM 20  courtroom just like this, a jury might consider those patents

     2:19PM 21  to be invalid or unenforceable.  Isn't that a true statement?

     2:19PM 22  A.  No, that's not true.  We never even thought about that.

     2:19PM 23  This is just standard, boilerplate that goes into every

     2:19PM 24  agreement like this.

     2:19PM 25  Q.  And so you're telling us now, because you never even
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     2:19PM  1  thought about this, that's why you put it in the contract and

     2:19PM  2  signed your name to it?

     2:19PM  3  A.  Well, I didn't put it in the contract.  Obviously, the

     2:19PM  4  lawyers draw up the contracts.  But again, it's standard.  We

     2:19PM  5  never contemplated -- we were excited about bringing an

     2:19PM  6  advance to healthcare.  We certainly weren't thinking about

     2:19PM  7  patent litigation at that point in time.

     2:19PM  8  Q.  By the way, on the "we" part of it -- Stacey, would you go

     2:20PM  9  back to the royalty graphic for a second, please?  The total

     2:20PM 10  amount of royalty that Wake Forest has been paid through the

     2:20PM 11  end of 2005 is about $161 million, isn't it?

     2:20PM 12  A.  That's what the chart says, yes, sir.

     2:20PM 13  Q.  This is really big business, big, big business to your

     2:20PM 14  company and to Wake Forest, isn't it?

     2:20PM 15  A.  It's certainly big for us.  We've never had anything even

     2:20PM 16  to compare to this.  And I would guess, just looking at this

     2:20PM 17  number, that we're probably one of the largest, if not the

     2:20PM 18  largest, funder of Wake Forest medical research.

     2:20PM 19  Q.  Now, I want to talk a little bit about how you got started

     2:20PM 20  with the company, because the jury is going to be -- is going

     2:20PM 21  to hear later on about how Mr. Weston and his company started

     2:21PM 22  BlueSky.  And I want to just go about through your experience

     2:21PM 23  with KCI for a second.  Okay?

     2:21PM 24  A.  Absolutely.

     2:21PM 25  Q.  Now, as I understand it, you and your lovely wife -- and I
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     2:21PM  1  forgot her name.

     2:21PM  2  A.  Cecilia.

     2:21PM  3  Q.  Cecilia.  Thank you.  You and Cecilia started this company

     2:21PM  4  out of a one-bedroom apartment?

     2:21PM  5  A.  Yes, sir, that's correct.

     2:21PM  6  Q.  And at some point a third person, and I forget who it was,

     2:21PM  7  maybe an accountant -- I frankly forget.  But someone else

     2:21PM  8  literally came in and shared the space with you, and it was

     2:21PM  9  where you lived and where you worked?

     2:21PM 10  A.  Right.  It was Sharon Durocher.  She's still my assistant

     2:21PM 11  today, 30 years later.

     2:21PM 12  Q.  Great.  Now, the point is -- I wanted to make, is this,

     2:21PM 13  that you had to struggle, you had to struggle, you and your

     2:21PM 14  wife had to struggle for years in order to get your little

     2:21PM 15  company off the ground, didn't you?

     2:21PM 16  A.  We did, yes, sir.

     2:21PM 17  Q.  And how many years was it that you were working to get KCI

     2:21PM 18  going in that one-bedroom apartment before you were able to

     2:21PM 19  move into a bigger place?

     2:21PM 20  A.  Well, we were -- we lived in the one-bedroom apartment for

     2:22PM 21  six years.  And I think it was probably a year and a half

     2:22PM 22  before we, you know, were able to -- after we started the

     2:22PM 23  company, before we were able to move out of the apartment and

     2:22PM 24  actually move into a small, little, mini-warehouse kind of

     2:22PM 25  deal.
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     2:22PM  1  Q.  And, in fact, in the early days you pretty much did

     2:22PM  2  everything yourself.  You -- I mean, you -- well, just tell us

     2:22PM  3  some of the things that you had to do yourself to make this

     2:22PM  4  company work.

     2:22PM  5  A.  Well, we did everything.  We cleaned the beds.  We

     2:22PM  6  delivered the beds.  We talked to the doctors.  We tried to

     2:22PM  7  get medical people to become distributors, just everything you

     2:22PM  8  have to do to start up a small company.

     2:22PM  9  Q.  And I mean, that's a pretty good example of the phrase

     2:22PM 10  chief, cook and bottle washer.  That's what you were,

     2:22PM 11  essentially, for your company, trying to get it started?

     2:22PM 12  A.  I think that fits, yes, sir.

     2:22PM 13  Q.  Now, we all know, of course, that it -- that it succeeded,

     2:22PM 14  and we've heard a lot more about that.

     2:23PM 15            THE COURT:  Let me just ask you, Mr. McClanahan, is

     2:23PM 16  this a good place for a break?

     2:23PM 17            MR. MCCLANAHAN:  Sure.

     2:23PM 18            THE COURT:  Is that okay?

     2:23PM 19            MR. MCCLANAHAN:  Of course.

     2:23PM 20            THE COURT:  Great.  Why don't we take our first

     2:23PM 21  break, and we will come back at 20 till 3:00.  That's 20 till

     2:23PM 22  3:00.  Would you all rise for the jury.  And Mr. Ramirez,

     2:23PM 23  would you lead the jury out?

     2:23PM 24       (Jury leaves courtroom)

     2:23PM 25            THE COURT:  Thank you very much.  Doctor, you may
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     2:24PM  1  return to your seat.

     2:24PM  2            Yes, sir.

     2:24PM  3            Please be seated.

     2:24PM  4            MR. MACON:  Your Honor, I just wanted to make sure

     2:24PM  5  that my objection was properly noted.  I object to the Court

     2:24PM  6  allowing evidence in this case of wealth.  The Court has

     2:24PM  7  allowed this to become a Robin Hood type case.  They've

     2:24PM  8  allowed this case to be shanghaied.  And now it's going to

     2:24PM  9  be -- the way it's being played by the defendants, it's going

     2:24PM 10  to be, don't give to these guys, they're too rich.  So we've

     2:24PM 11  invited class warfare.  I think it's irreparable prejudice,

     2:24PM 12  and I did object.  I want to make sure the Court -- did I do

     2:24PM 13  it properly?  Did you understand my objection?

     2:24PM 14            THE COURT:  No.  No.  But you're welcome to repeat

     2:24PM 15  your objection.

     2:24PM 16            MR. MACON:  I just want to make sure my objection

     2:24PM 17  was timely because you had told us not to make big speeches in

     2:24PM 18  front of the --

     2:24PM 19            THE COURT:  You did a good job.  And your objection

     2:24PM 20  was timely.  My limine was that Mr. McClanahan or Mr. Sadler

     2:24PM 21  could not go into the impact of sales up and down on the

     2:25PM 22  wealth of Dr. Leininger.  And I think Mr. McClanahan handled

     2:25PM 23  that appropriately.  I understand your objection.

     2:25PM 24            Let me say that that there has been discussion about

     2:25PM 25  the success of this patent, about the wealth that it has
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     2:25PM  1  generated for the various people who have testified.  But the

     2:25PM  2  defendants have the right to show how these people -- their

     2:25PM  3  testimony could be affected by the financial interest that

     2:25PM  4  they have in this product.  And to have limited that out and

     2:25PM  5  to have not allowed that to have been done, would have --

     2:25PM  6  would have, I think, improperly limited the jury's right to

     2:25PM  7  look at all credibility issues, including the issues of

     2:25PM  8  financial interest.  I understand your objection, and it is

     2:25PM  9  well noted.

     2:25PM 10            MR. MACON:  May I have a running objection?

     2:25PM 11            THE COURT:  You may.

     2:25PM 12            MR. MACON:  I request either a mistrial or an

     2:26PM 13  instruction immediately to cure it.

     2:26PM 14            THE COURT:  Well, I don't think you actually want a

     2:26PM 15  mistrial here.

     2:26PM 16            MR. MACON:  I don't, Your Honor.  But I think that

     2:26PM 17  that's the -- what I have to request.

     2:26PM 18            THE COURT:  I understand.  Well, your request for a

     2:26PM 19  mistrial is noted and overruled.

     2:26PM 20            MR. MACON:  Thank you, Your Honor.  And may I have a

     2:26PM 21  running objection to all this talk about wealth and how much

     2:26PM 22  people earn and this sort of thing?

     2:26PM 23            THE COURT:  You may.  And, of course, I'll tell both

     2:26PM 24  the defendants, of course, we don't want to dwell on this.

     2:26PM 25  You have the right to bring these issues up for credibility
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     2:26PM  1  purposes.  You've made your point, and I think we need to get

     2:26PM  2  on with the testimony.

     2:26PM  3            MR. MACON:  And, Your Honor, I really feel

     2:26PM  4  constrained because the way you tied my hands in my direct

     2:26PM  5  examination.  I think the door has been opened at this point.

     2:26PM  6            THE COURT:  I -- you're a great advocate, Mr. Macon.

     2:26PM  7  I do appreciate your view that I tied your hands.  I think you

     2:26PM  8  did a wonderful job.  And you and Dr. Leininger got across

     2:27PM  9  your points beautifully.  And so I'll consider what you think

     2:27PM 10  door may be open here.

     2:27PM 11            MR. MACON:  I can recite to a -- certain testimony

     2:27PM 12  that's already been going on thus far.  The questions that Mr.

     2:27PM 13  McClanahan has been asking are questions that you wouldn't

     2:27PM 14  allow me to ask.

     2:27PM 15            THE COURT:  You know, it may be that it's too early

     2:27PM 16  after lunch and I'm not following you completely.  But at any

     2:27PM 17  rate, you and Mr. McClanahan, Mr. Sadler talk.  If we need --

     2:27PM 18  before you begin your redirect, if you need to -- you know,

     2:27PM 19  need to talk to me about doors being opened, I'll talk to you.

     2:27PM 20  Remember, cross-examination is a little bit different than

     2:27PM 21  direct examination.

     2:27PM 22            MR. MACON:  I understand.  But then once the door is

     2:27PM 23  opened, I certainly have a right -- I certainly have the right

     2:27PM 24  to defend myself and defend my client, which I believe has

     2:27PM 25  been irreparably damaged by the Court's rulings.
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     2:27PM  1            THE COURT:  You're doing a beautiful job of

     2:27PM  2  defending your clients, and I don't see any irreparable

     2:28PM  3  damage.  But that's just my view.  And in the meantime, I do

     2:28PM  4  want you to know that I am sure you will exercise the same

     2:28PM  5  vigorous cross-examination when these other defendants take

     2:28PM  6  the witness stand, that they have examined.

     2:28PM  7            MR. MACON:  Okay, Your Honor.

     2:28PM  8            MR. SADLER:  Is there some portion of our break,

     2:28PM  9  Your Honor, we may have back?

     2:28PM 10            THE COURT:  No, you don't get any back.  You've got

     2:28PM 11  ten minutes.

     2:28PM 12            MR. SADLER:  Thank you, sir.

     2:28PM 13       (Recess)

     2:28PM 14       (Judge enters)

     2:43PM 15            THE COURT:  Thank you.  Please be seated.

     2:43PM 16            First, I notice we're really getting crunched in the

     2:44PM 17  -- in the audience out there.  Are there boxes out there that

     2:44PM 18  are -- that, you know, we don't have anyplace else to put

     2:44PM 19  them?  Is that what's happening to those rows behind us?

     2:44PM 20            MR. SADLER:  We have five boxes, Your Honor, that we

     2:44PM 21  could perhaps relocate in this corner, but then it sort of

     2:44PM 22  creates a box canyon if people need to get to them.

     2:44PM 23            THE COURT:  Okay.  Well, we'll just do the best we

     2:44PM 24  can.  If we need to, we can open the court -- those doors and

     2:44PM 25  put some chairs up there.  I was just concerned that it looked
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     2:44PM  1  like we were really getting crowded here.  Do you need all

     2:44PM  2  those -- access to all those boxes all the time?

     2:44PM  3            MR. SADLER:  Well, you raise a good point.  Perhaps

     2:44PM  4  at the end of the day today, since we're doing sort of a

     2:44PM  5  shuttling back and forth process, we can look to see if we can

     2:44PM  6  bring a lesser amount.

     2:44PM  7            THE COURT:  And you can -- and I'm sorry to -- you

     2:44PM  8  can -- we've got this other courtroom down the hall.  If you

     2:44PM  9  need to store boxes there, you can store boxes if you want to.

     2:45PM 10            MR. SADLER:  Okay.

     2:45PM 11            THE WITNESS:  I'm just -- since we seem to be

     2:45PM 12  running out of room in the audience, I was just a little

     2:45PM 13  worried.  Think about that.

     2:45PM 14            MR. SADLER:  We will, certainly.

     2:45PM 15            THE COURT:  Okay.  Now, Mr. Macon.

     2:45PM 16            MR. MACON:  Yes, Your Honor.

     2:45PM 17            THE COURT:  If you're -- you have to be careful what

     2:45PM 18  you ask for here.  But if you're asking for some kind of

     2:45PM 19  instruction to the jury about -- you know, about the fact

     2:45PM 20  that, you know, just because people are rich, doesn't mean

     2:45PM 21  that they should be viewed with prejudice -- if you're asking

     2:45PM 22  for something like that, if you'll let me know what you're

     2:45PM 23  asking for, I'll look at it, hear what the other side has to

     2:45PM 24  say.

     2:45PM 25            The reason I say you should be careful what you ask
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     2:45PM  1  for, my guess is you may be using some of the same tactics on

     2:45PM  2  the other side.  Now, I could be -- I could be sorely

     2:45PM  3  mistaken.

     2:45PM  4            MR. MACON:  I'm shocked.

     2:45PM  5            THE COURT:  I'm sure you're not going to ask either

     2:46PM  6  Medela or KCI anything about any of their sales of so forth.

     2:46PM  7            MR. MACON:  Your Honor, if you -- if you'll put --

     2:46PM  8  if you'll put the -- put the rule -- if you'll -- and tell the

     2:46PM  9  jury to ignore what these people have already let out, then,

     2:46PM 10  Your Honor, I'll be happy to agree never to mention -- I never

     2:46PM 11  intended to get into any class warfare.

     2:46PM 12            THE COURT:  We're not going to ignore it.  Mr.

     2:46PM 13  Macon, you are too great a trial lawyer to know that the

     2:46PM 14  financial interest a party has in a case is relevant to

     2:46PM 15  credibility.  You must know that.

     2:46PM 16            MR. MACON:  Your Honor, I understand that.  However,

     2:46PM 17  there's no -- Your Honor, I'm not going to argue with you.

     2:46PM 18            THE COURT:  Okay.

     2:46PM 19            MR. MACON:  There's a difference between talking

     2:46PM 20  about the royalties than there is just having the jurors sit

     2:46PM 21  there and mentally calculate what his stock -- what his stock

     2:46PM 22  price is worth.  And I think that's beyond the bounds, and I

     2:46PM 23  think that's the sort of thing that's asking for strict class

     2:46PM 24  warfare, is what we're doing.  I'm not going to argue with

     2:46PM 25  you.
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     2:46PM  1            THE COURT:  Okay.  Well --

     2:46PM  2            MR. MACON:  I have running objections?

     2:46PM  3            THE COURT:  You can have running objections.  If you

     2:47PM  4  wish an instruction, you can let me know about it, and I'll

     2:47PM  5  hear from the other lawyers.

     2:47PM  6            MR. MACON:  That's fine, Your Honor.  And I will --

     2:47PM  7  I will provide one to you.

     2:47PM  8            THE COURT:  Okay.

     2:47PM  9            MR. SADLER:  And I'd only ask for a running

     2:47PM 10  overruling of that objection.

     2:47PM 11            MR. MACON:  That's what happened to all my

     2:47PM 12  objections, Your Honor.

     2:47PM 13            THE COURT:  You're both doing a great job, as you

     2:47PM 14  should be.  And let me say, I'm not trying to make a comment

     2:47PM 15  here, but your witnesses have actually answered these

     2:47PM 16  questions, I think, in a, you know, very sort of thoughtful

     2:47PM 17  way.  So, I mean, they've been upfront and so forth and so on.

     2:47PM 18  You're a lawyer.  You're worried -- you should be worried

     2:47PM 19  about every aspect of the case.  If a lawyer is not worried,

     2:47PM 20  he's not getting paid -- he's not worth what he's getting

     2:47PM 21  paid.

     2:47PM 22            MR. MACON:  Well, I'm not, Your Honor.  I'll

     2:47PM 23  stipulate to that.

     2:47PM 24            THE COURT:  Okay.  But any rate, I understand your

     2:47PM 25  concern.  I think this case is going along just fine, and the
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     2:47PM  1  lawyers are doing just fine.  So -- but if there's a request

     2:48PM  2  for instruction, I'll take a look at it.

     2:48PM  3            MR. MACON:  I'll provide one to you, Your Honor.

     2:48PM  4            MR. SADLER:  Thank you.

     2:48PM  5            THE COURT:  Okay.  Now, Mr. --

     2:48PM  6            MR. MCCLANAHAN:  McClanahan, Your Honor.

     2:48PM  7            THE COURT:  -- McClanahan.  Oh, there he is.  Okay.

     2:48PM  8  Let's bring the jury in.

     2:48PM  9            MR. MCCLANAHAN:  Just waiting for Mr. Macon to

     2:48PM 10  finish.

     2:48PM 11            MR. MACON:  Thank you.  I'll try to do the same.

     2:48PM 12            THE COURT:  Let's go ahead and stand.  The jury will

     2:48PM 13  be here shortly.

     2:49PM 14       (Jury enters courtroom)

     2:49PM 15            THE COURT:  Thank you so much, ladies and gentlemen.

     2:49PM 16  Please be seated.  Dr. Leininger got into his chair without

     2:49PM 17  hitting the microphone.  And Mr. McClanahan is ready to

     2:49PM 18  proceed.

     2:49PM 19            Let's go.

     2:49PM 20            MR. MCCLANAHAN:  Thank you, Your Honor.

     2:50PM 21  BY MR. MCCLANAHAN:

     2:50PM 22  Q.  Dr. Leininger, I was interested to learn that in all of

     2:50PM 23  these million or so patients who have been treated with your

     2:50PM 24  company's VAC, you have not been at the bedside for a single

     2:50PM 25  one of them, have you?
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     2:50PM  1  A.  No, sir.

     2:50PM  2  Q.  You have never seen your company's Vacuum Assisted Closure

     2:50PM  3  device ever applied to a live patient.  You've seen it on

     2:50PM  4  videos like we have, but that's about it?

     2:50PM  5  A.  That's correct.

     2:50PM  6  Q.  And similarly, I take it you have never seen the Versatile

     2:50PM  7  1, the BlueSky device, being used on a patient in a live

     2:50PM  8  setting, have you?

     2:50PM  9  A.  That's correct, yes, sir.

     2:50PM 10  Q.  Now, when Denny Ware, your company's President, first

     2:50PM 11  learned about the BlueSky device and came and told you about

     2:50PM 12  it, he explained kind of what he had seen or what he

     2:51PM 13  understood was going on.  And your reaction was, it looked

     2:51PM 14  like they were using some kind -- he told you, it looked like

     2:51PM 15  they were using some kind of a gauze dressing.  And you said,

     2:51PM 16  well, you know, we've been using gauze dressings on these

     2:51PM 17  wounds for, I don't know, ever sense I was a medical student.

     2:51PM 18            Is that pretty much what the conversation was at

     2:51PM 19  that time?

     2:51PM 20  A.  Well, that was part of it.  Yes, sir.

     2:51PM 21  Q.  So when you're talking about using gauze dressings since

     2:51PM 22  you were a medical student, surely by now in the litigation

     2:51PM 23  you have read the Chariker-Jeter article, haven't you?

     2:51PM 24  A.  Yes, I have.

     2:51PM 25  Q.  And to go through the parts of that particular dressing,
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     2:51PM  1  you know that the gauze that is put in the wound bed is not

     2:51PM  2  anything new.  You've been using that since you were a medical

     2:51PM  3  student?

     2:51PM  4  A.  Oh, yes, and before that.  Since World War I, I believe

     2:52PM  5  they've had gauze.

     2:52PM  6  Q.  You have used a Jackson Pratt drain.  And the jury will

     2:52PM  7  see that later on in the trial.  But you've used a Jackson

     2:52PM  8  Pratt drain, I take it?

     2:52PM  9  A.  Not me personally, but I've seen them in use.  Yes, sir.

     2:52PM 10  Q.  Similar ones.  And you've certainly used flexible tubes

     2:52PM 11  and hoses and vacuum pumps before?

     2:52PM 12  A.  Well, not personally, but I've seen them used in medical

     2:52PM 13  practice and with the VAC and things like that, yes, sir.

     2:52PM 14  Q.  In your years as a doctor you never used a vacuum pump?

     2:52PM 15  A.  No, that's not true.

     2:52PM 16  Q.  So you have seen --

     2:52PM 17  A.  We have, yes, sir.

     2:52PM 18  Q.  Okay.

     2:52PM 19  A.  I was thinking of like a VAC wound, but we have certainly

     2:52PM 20  used them in the emergency room, is what I was trying to say.

     2:52PM 21  Q.  And this clear film that's put on top to hold the vacuum

     2:52PM 22  in, been referred to as Opsite or Tegaderm, have you used

     2:52PM 23  something like that before?

     2:52PM 24  A.  Yes.  We used all types of wound dressings in the

     2:53PM 25  emergency room.
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     2:53PM  1  Q.  So did you use both of those, Opsite and Tegaderm?

     2:53PM  2  A.  You know, I can't really remember now.  I just kind of --

     2:53PM  3  it was a bid process, and whichever -- Adaptic, or whatever

     2:53PM  4  the hospital, you know, had in volume at that point is pretty

     2:53PM  5  much what we got to use.

     2:53PM  6  Q.  So as you have read the Chariker-Jeter article and thought

     2:53PM  7  about it, I take it you agree today that the stuff that's

     2:53PM  8  talked about in the Chariker-Jeter article, there's really

     2:53PM  9  nothing new about that from your standpoint.  That was all

     2:53PM 10  there before?

     2:53PM 11  A.  The gauze and the tubes, yes, that was all there before.

     2:53PM 12  Q.  You all have a medical department at Kinetic Concepts,

     2:53PM 13  don't you?

     2:53PM 14  A.  We do, yes, sir.

     2:53PM 15  Q.  And in the medical department, your medical department

     2:54PM 16  team members follow the medical literature in your area every

     2:54PM 17  day, don't you?

     2:54PM 18  A.  Well, I couldn't attest that they follow it every day.

     2:54PM 19  But they certainly keep up to date on it, yes, sir.

     2:54PM 20  Q.  I mean, for example, at your deposition, taken just a

     2:54PM 21  couple of months ago, or maybe a few weeks ago, May 26, 2006,

     2:54PM 22  at Page 62, line 9, you were asked the question:  Okay.  Well,

     2:54PM 23  describe your search for the evidence for me.

     2:54PM 24            And you answered:  Well, I mean, we follow that

     2:54PM 25  every day, I mean, the medical literature in our area.  We
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     2:54PM  1  want to know what's going on.  And so we follow it every day.

     2:54PM  2            And then you talk about the medical department.  So

     2:54PM  3  from the jury's standpoint, we would know then that KCI does

     2:54PM  4  have a medical department, and that medical department does

     2:54PM  5  keep up with all of the pertinent literature in the area that

     2:54PM  6  your business is in, doesn't it?

     2:54PM  7  A.  Well, we certainly try.  But there's an awful lot of stuff

     2:54PM  8  out there.  I can't say that we know everything that was ever

     2:55PM  9  written, no.

     2:55PM 10  Q.  And the contract that you made -- your company made with

     2:55PM 11  Wake Forest was signed in 1993, right?

     2:55PM 12  A.  That's correct.

     2:55PM 13  Q.  The patents that are in suit in this case hadn't been

     2:55PM 14  issued by the Patent Office as of that date, but they were

     2:55PM 15  pending?

     2:55PM 16  A.  That's correct.

     2:55PM 17  Q.  So what you -- what you made a deal with Wake Forest for,

     2:55PM 18  you took -- you took a license to their patent rights even

     2:55PM 19  though the patents had not yet been issued?

     2:55PM 20  A.  That's correct.  We took a big risk.

     2:55PM 21  Q.  And so to the extent that there was any art that was not

     2:55PM 22  disclosed to the Patent Office during the -- during the

     2:55PM 23  prosecution time after your contract with Wake Forest, say

     2:55PM 24  between 1993 and the time the patent was issued, that would

     2:55PM 25  have been -- that would have been part of what your medical
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     2:55PM  1  department should have been looking for, wouldn't it?

     2:55PM  2  A.  Well, we -- as far as the patent goes, we got an opinion

     2:55PM  3  from our patent attorneys, and they felt that it was a very

     2:55PM  4  unique invention and it was definitely patentable.  As far as

     2:56PM  5  the prior art goes, we didn't get involved in searching for,

     2:56PM  6  you know, papers or prior art because we weren't involved in

     2:56PM  7  anything to do with the prosecution of the patent.

     2:56PM  8  Q.  I'm sorry.  I don't think my question was asking about

     2:56PM  9  your patent lawyers, because I don't think it's their

     2:56PM 10  specialty to search medical literature.  I'm talking about

     2:56PM 11  your medical department.  You understand what I'm talking

     2:56PM 12  about in my question?  KCI's medical department, the same one

     2:56PM 13  that you said follows the medical literature in your area

     2:56PM 14  every day, that's what I'm talking about.  Do you understand

     2:56PM 15  me?

     2:56PM 16  A.  Right.  And my answer was that our medical department

     2:56PM 17  doesn't try to prosecute patents or research patents.  What --

     2:56PM 18  we're looking for things that might be improvements in the

     2:56PM 19  care of the patients and --

     2:56PM 20  Q.  So -- okay.  I think I get you there.  So then -- so then

     2:56PM 21  if the jury is thinking, well, after the time you had your

     2:56PM 22  deal with Wake Forest, if anybody was supposed to be combing

     2:56PM 23  the earth to make sure that the Patent Office had all the

     2:57PM 24  prior art there was, your position at KCI, as the licensee of

     2:57PM 25  this patent, is not our problem, we don't prosecute patents.
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     2:57PM  1  That's Wake Forest's deal.  Correct?

     2:57PM  2  A.  No.  I -- certainly, we had an interest in it.  But, you

     2:57PM  3  know, that's not what our medical department did every day.

     2:57PM  4  What they did was try to find advances in the literature and

     2:57PM  5  anything written about these types of wounds that might be

     2:57PM  6  beneficial to the products we were developing.

     2:57PM  7  Q.  You mentioned to Mr. Macon that KCI has spent over $300

     2:57PM  8  million or so in bringing this invention to market.  And you

     2:57PM  9  said money has been spent educating doctors and such and such.

     2:57PM 10  I want to talk about that for just a second.  As I understand,

     2:57PM 11  one of the things that KCI does is actually put on seminars

     2:57PM 12  for doctors, right?

     2:57PM 13  A.  That's correct.

     2:57PM 14  Q.  I believe I saw one advertised on the internet that y'all

     2:57PM 15  were doing at -- maybe recently, at Hilton Head,

     2:58PM 16  South Carolina?

     2:58PM 17  A.  I'm not up to speed on that, but I'll take your word for

     2:58PM 18  it.

     2:58PM 19  Q.  And, in fact, I think I noted from this one that what you

     2:58PM 20  all did was you flew in, at your expense, 175 doctors and

     2:58PM 21  medical people, for the purpose of educating them on your

     2:58PM 22  products.  That's the sort of thing you all do, isn't it?

     2:58PM 23  A.  Well, that's one thing we do.  Yeah, there's all kinds of

     2:58PM 24  other ways that we try to attempt to educate the people that

     2:58PM 25  need to know about the products.
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     2:58PM  1  Q.  And if you're talking about spending $300 million, that's

     2:58PM  2  a lot of money and --

     2:58PM  3  A.  Yes, sir.

     2:58PM  4  Q.  And I take it that you put on a lot of these seminars and

     2:58PM  5  you fly a lot of doctors in on all-expense-paid trips for the

     2:58PM  6  purpose of listening to your sales pitch about the various

     2:58PM  7  products that you make.  Is that a true statement?

     2:58PM  8  A.  No, that's not true.  The -- there are limits to, you

     2:58PM  9  know, how much you can spend in any setting on any physician.

     2:58PM 10  And it's all set by regulation.  And we don't violate those

     2:58PM 11  limits.  And we certainly don't have these -- well, I mean, as

     2:59PM 12  an example, you can't even give a doctor a ticket to a Spurs

     2:59PM 13  game.  That's how tight it is.  So we don't have big galas

     2:59PM 14  where, you know, doctors come in from everywhere.

     2:59PM 15  Q.  How many salesmen do you all have that sell the VAC today,

     2:59PM 16  about?

     2:59PM 17  A.  I believe it's over a thousand of our clinical people and

     2:59PM 18  salespeople.

     2:59PM 19  Q.  So that -- I believe one of the issues that Mr. Macon has

     2:59PM 20  mentioned earlier is something called long felt need and -- or

     2:59PM 21  commercial success.  That's what it was.  And he said,

     2:59PM 22  basically, something to the effect that since this product

     2:59PM 23  came out, it has really gone gang busters and really been

     2:59PM 24  accepted by the medical community.  And I'm not doubting that.

     2:59PM 25  I'm not saying that's incorrect.
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     2:59PM  1            What I'm saying is that in addition to the product

     2:59PM  2  being on the market, the other thing that's happening now is

     2:59PM  3  that you guys have about a thousand salesmen out all over the

     2:59PM  4  country selling the dickens out of this thing, don't you?

     3:00PM  5  A.  Right.  Well, most of these -- probably six or seven

     3:00PM  6  hundred are clinical people that are clinical nurses that go

     3:00PM  7  into the hospitals and work with the patients and work with

     3:00PM  8  the application of the beds or the VAC or whatever product it

     3:00PM  9  is.

     3:00PM 10  Q.  Can you name me any account that KCI has lost because of

     3:00PM 11  BlueSky?

     3:00PM 12  A.  Well, there are a lot of --

     3:00PM 13  Q.  By name.

     3:00PM 14  A.  -- of skilled nursing facilities.  I'm blanking out on the

     3:00PM 15  names right now, but I certainly am aware of several accounts

     3:00PM 16  that we've lost.

     3:00PM 17  Q.  Can you name me any sales by name that you have lost

     3:00PM 18  because of BlueSky?

     3:00PM 19  A.  Well, yeah, I would say the Norton Hospital Group in

     3:00PM 20  Louisville, Kentucky would be one.  And that would apply to

     3:00PM 21  the previous question as well.

     3:01PM 22  Q.  You mentioned to Mr. Macon that you guys sometimes do your

     3:01PM 23  studies -- this was in the discussion of clinical trials.  And

     3:01PM 24  you get your studies.  And you said, we send them out to other

     3:01PM 25  doctors, to world-renowned experts in the field, I think is

                                                                            1016

                                       Leininger - Cross

     3:01PM  1  what you said.  And they then ask, were any patients left out

     3:01PM  2  of the study?  Do you recall that?

     3:01PM  3  A.  Well, that's not exactly what I said.  The article is

     3:01PM  4  submitted to the journal.  And then the journal, you know,

     3:01PM  5  basically unknown to the author, picks what specialists that

     3:01PM  6  they will send -- what referees, if you will, that they'll

     3:01PM  7  send the article to.

     3:01PM  8  Q.  And I could dig up the testimony.  But I believe that one

     3:01PM  9  of the things you said those smart people might do, the

     3:01PM 10  referees or whatever we call them, is they might look at the

     3:01PM 11  study, and they might ask questions, like you said, for

     3:01PM 12  example, hey, were any patients left out of the study,

     3:01PM 13  correct?

     3:01PM 14  A.  Yes.  They always look at the study, and they always ask

     3:01PM 15  questions.  And they make sure there's nothing wrong with the

     3:01PM 16  study.

     3:01PM 17  Q.  And, for example, if somebody was reporting an animal

     3:02PM 18  study and they had left out, say, 16 percent of the animals

     3:02PM 19  from the study, that's the sort of thing that the person who

     3:02PM 20  gets the study might say, hey, by the way, did you guys leave

     3:02PM 21  out any animals from this study, especially 16 percent of the

     3:02PM 22  animals from this study?  That's one of the sorts of things

     3:02PM 23  that these impartial outsiders might be interested in, isn't

     3:02PM 24  it?

     3:02PM 25  A.  Yes.  That's one of the things.  And, in fact, they would
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     3:02PM  1  ask those questions, and they would be told, well, yes, in

     3:02PM  2  this one instance the vacuum device slipped off.  And so the

     3:02PM  3  data was no good.  So it wouldn't be proper to use that pig in

     3:02PM  4  the study.  And they'd say, okay, we understand.  That's fine.

     3:02PM  5  Because it would be improper to use data that's wrong.

     3:02PM  6            MR. MCCLANAHAN:  That's all I have, Your Honor.

     3:02PM  7  Thank you.

     3:02PM  8            THE COURT:  Thank you very much.

     3:02PM  9            MR. SADLER:  May I proceed?

     3:02PM 10            THE COURT:  You may.  Yes, sir, Mr. Sadler.

     3:03PM 11            MR. SADLER:  Thank you.

     3:03PM 12                         CROSS-EXAMINATION

     3:03PM 13  BY MR. SADLER:

     3:03PM 14  Q.  Dr. Leininger, good afternoon.

     3:03PM 15  A.  Good afternoon.

     3:03PM 16  Q.  Your position now with the company, is it chairman

     3:03PM 17  emeritus?  Do I understand that right?

     3:03PM 18  A.  Yes, sir.

     3:03PM 19  Q.  Okay.  Chairman of the board is what that refers to, I

     3:03PM 20  guess?

     3:03PM 21  A.  Well, that refers to the fact that I was the chairman of

     3:03PM 22  the board, and now I'm just a member of the board.  But I

     3:03PM 23  think that means that I don't have much responsibility in the

     3:03PM 24  board anymore, basically.

     3:03PM 25  Q.  Okay.  That's fine.  I just didn't recall Mr. Macon
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     3:03PM  1  mentioning it, and I wanted to ask you about that.

     3:03PM  2  A.  Yes, sir.

     3:03PM  3  Q.  There was a graphic that was put up -- and we don't need

     3:03PM  4  to put it up again.  But you know what I'm talking about?  It

     3:03PM  5  was this graphic of the pump -- I mean, of the various VAC

     3:03PM  6  devices.  You know what I'm talking about?

     3:03PM  7  A.  Yes, sir, I see it.

     3:03PM  8  Q.  And every one of these has some kind of a pump as part of

     3:03PM  9  it, does it not?

     3:03PM 10  A.  Well, yes, unless you're just talking about the Granufoam

     3:03PM 11  dressing, the silver dressing, rather.

     3:03PM 12  Q.  But all the others --

     3:03PM 13  A.  Yeah.  That would be hooked up to a pump, yes, sir.

     3:04PM 14  Q.  Great.  And you guys do not manufacture your own pumps, if

     3:04PM 15  I understood you right?

     3:04PM 16  A.  I don't believe so.

     3:04PM 17  Q.  Okay.  And you understand there isn't any claim in this

     3:04PM 18  case about y'all having a patent on a pump that anybody's

     3:04PM 19  infringed?  You understand that?

     3:04PM 20  A.  Yes, I understand.

     3:04PM 21  Q.  And you know of my client, the Medela company?  You've

     3:04PM 22  heard them?

     3:04PM 23  A.  Yes, I do.

     3:04PM 24  Q.  And you know we make pumps?

     3:04PM 25  A.  I know that, yes, sir.
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     3:04PM  1  Q.  All right, sir.  Now, you were, for many years, a

     3:04PM  2  practicing physician, but you're also a businessman?

     3:04PM  3  A.  Well, I certainly am now.  Yes, sir.

     3:04PM  4  Q.  Well, when you run a company, and even in your position

     3:04PM  5  now, a company that's done as well as your company has, I

     3:04PM  6  mean, fair to say you're a good businessman?

     3:04PM  7  A.  Well, I prefer to think I'm a good doctor that has had

     3:04PM  8  input into a lot of very talented people, like Denny Ware, to

     3:04PM  9  run a successful business.  I don't think the business is a

     3:04PM 10  success because of my business acumen.  I can say that.

     3:04PM 11  Q.  I'm trying very hard to pay you a compliment, but I'll

     3:05PM 12  stop there.

     3:05PM 13  A.  Thank you.

     3:05PM 14  Q.  Let's run with that.  Now, as a businessman, with the

     3:05PM 15  qualification that you've described, you've also had some

     3:05PM 16  experience yourself with patents, have you not?

     3:05PM 17  A.  Yes, sir.

     3:05PM 18  Q.  You're an inventor, I think, on four or five patents; is

     3:05PM 19  that right?

     3:05PM 20  A.  You know, I don't know.  I was trying to think.  But I

     3:05PM 21  don't pay much attention to that.  I don't really know how

     3:05PM 22  many patents I'm on.

     3:05PM 23  Q.  Okay.  But you know something -- I know you're not an

     3:05PM 24  expert.  You're not a patent lawyer, I assume?

     3:05PM 25  A.  No, sir.
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     3:05PM  1  Q.  Okay.  And so you know something about that process.  And

     3:05PM  2  being an inventor, you know what prior art is, I take it?

     3:05PM  3  A.  I do, yes, sir.

     3:05PM  4  Q.  And when someone like yourself thinks they have come up

     3:05PM  5  with some novel idea, you understand one of the processes you

     3:05PM  6  have to go through is to try to figure out, well, what has

     3:05PM  7  come before it?  Is my idea really new?  You understand that?

     3:05PM  8  A.  I do understand that, yes, sir.

     3:05PM  9  Q.  And as part, I assume, in getting yourself as a named

     3:05PM 10  inventor on a patent, at some point you had to turn to a

     3:06PM 11  lawyer to help you with part of that process, right, sir?

     3:06PM 12  A.  Well, that's the first step.  Yes, sir.

     3:06PM 13  Q.  Absolutely.  Because that is very dense, arcane,

     3:06PM 14  complicated area of the law.  I think we can all agree on

     3:06PM 15  that.

     3:06PM 16  A.  I think all of the law is that way for me, but I think it

     3:06PM 17  is complicated.

     3:06PM 18  Q.  I understand exactly what you mean.

     3:06PM 19            Now then, when you were going through the process of

     3:06PM 20  getting the patents that you were involved in approved, you

     3:06PM 21  turned to a lawyer to give you advice, right, sir?

     3:06PM 22  A.  Yes, absolutely.

     3:06PM 23  Q.  And part of that advice was to tell you things about, for

     3:06PM 24  example, prior art, what has come before this thing that

     3:06PM 25  you're now claiming is an invention, right, sir?
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     3:06PM  1  A.  Yes.  You would normally do a search for whatever's out

     3:06PM  2  there already.

     3:06PM  3  Q.  Absolutely.  And insofar as the search, if we're talking

     3:06PM  4  about searching for patents, you know that patent is a

     3:06PM  5  publicly available document?  You know that?

     3:06PM  6  A.  It's some time -- yeah, once it's issued, is what you're

     3:06PM  7  saying?

     3:06PM  8  Q.  Yes, sir.

     3:06PM  9  A.  Yes, sir.

     3:06PM 10  Q.  The Patent Office maintains a website.  And I think

     3:07PM 11  anybody with internet access can look up a patent?

     3:07PM 12  A.  That's already been issued, yes, sir.

     3:07PM 13  Q.  That's right.  I'm just talking about issued patents.

     3:07PM 14            So that there's nothing -- if we're talking about a

     3:07PM 15  patent that's been issued, there's nothing secret about that.

     3:07PM 16  Anybody in the public can look it up if they want to?

     3:07PM 17  A.  Right.  That's part of the deal.  They protect you for the

     3:07PM 18  life of the patent, but you have to disclose all your secrets

     3:07PM 19  so that anybody -- as soon as the patent's up, anybody can do

     3:07PM 20  it.

     3:07PM 21  Q.  Right, sir.  You don't have to -- if you want to figure

     3:07PM 22  out what somebody else's patent says or doesn't say, you don't

     3:07PM 23  have to go break into their office.  You just look it up on

     3:07PM 24  the government website?

     3:07PM 25  A.  Absolutely.
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     3:07PM  1  Q.  Okay.  And I assume that as part of that process, when you

     3:07PM  2  were going through being an inventor, named inventor, that's

     3:07PM  3  one of the things your lawyer did, is if there was some

     3:07PM  4  previous patents out there that were related to what you were

     3:07PM  5  working on, I assume they looked those up, took a look at

     3:07PM  6  them, didn't they?

     3:07PM  7  A.  Yeah.  And that's the same thing they did with regard to

     3:07PM  8  Dr. Argenta's patents.

     3:07PM  9  Q.  Absolutely.  And they took a look at those patents, and

     3:07PM 10  they provided you advice, I assume, on, well, here are these

     3:08PM 11  patents that are already out there.  What do they cover?  I

     3:08PM 12  mean, you got advice along that line, didn't you?

     3:08PM 13  A.  Absolutely.

     3:08PM 14  Q.  And I assume if the lawyer spotted something in the patent

     3:08PM 15  that they thought made it kind of shaky or made it sort of

     3:08PM 16  more limited, I'm sure that's something they would have

     3:08PM 17  brought to your attention.  You would have expected that?

     3:08PM 18  A.  Sure.  Is there a particular patent you're talking about,

     3:08PM 19  or just in general?

     3:08PM 20  Q.  Just in general.

     3:08PM 21  A.  Yes, absolutely.

     3:08PM 22  Q.  If you go hire a patent lawyer to help you with something

     3:08PM 23  related to a patent you want to get, you want that lawyer to

     3:08PM 24  tell you about the prior art, tell you about the prior patents

     3:08PM 25  and tell you if there's any problem with the prior patents.
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     3:08PM  1  Isn't that what you want?

     3:08PM  2  A.  Absolutely.

     3:08PM  3  Q.  And this is all about a patent, which is a public document

     3:08PM  4  anybody can look at, right, sir?

     3:08PM  5  A.  Well, you're confusing things.  It's a public document

     3:08PM  6  after the patent's issued.

     3:08PM  7  Q.  Absolutely, sir.

     3:08PM  8  A.  But before it's issued, you know, it's secret to, you

     3:08PM  9  know, protect the inventor until they actually get a patent on

     3:08PM 10  it.

     3:08PM 11  Q.  Absolutely.  And all I'm talking about is patents that

     3:08PM 12  have gotten the good housekeeping PTO seal of approval.  So

     3:09PM 13  we're on the same page?

     3:09PM 14  A.  Yes, sir.

     3:09PM 15  Q.  And if we're talking about a patent that's already been

     3:09PM 16  issued, you yourself -- well, let me ask it this way.  In your

     3:09PM 17  business, KCI's business, you have patent lawyers on staff, do

     3:09PM 18  you not?

     3:09PM 19  A.  Yes, sir, we do.

     3:09PM 20  Q.  Mr. Bridi, who is right there, who I have met more than

     3:09PM 21  once, he's a patent lawyer, is he not?

     3:09PM 22  A.  He is, yes, sir.

     3:09PM 23  Q.  And one of his jobs, I assume, is to pay attention to this

     3:09PM 24  kind of stuff?

     3:09PM 25  A.  Yes, sir, it is.
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     3:09PM  1  Q.  And if the company needs advice about, are there patents

     3:09PM  2  out there and what do they mean and do they affect us, that's

     3:09PM  3  part of his job to look into that?

     3:09PM  4  A.  Yes, sir.

     3:09PM  5  Q.  Absolutely normal business stuff, nothing wrong with that,

     3:09PM  6  right, sir?

     3:09PM  7  A.  Right.

     3:09PM  8  Q.  You'd expect him to do that job?

     3:09PM  9  A.  I would hope he was doing that, yes, sir.

     3:09PM 10  Q.  And when you were trying to get your patents and talking

     3:09PM 11  to whatever lawyers you had hired, you expected them to give

     3:09PM 12  you advice about patents that had already been issued and what

     3:09PM 13  they covered and what they didn't cover, right, sir?

     3:09PM 14  A.  Right.

     3:09PM 15  Q.  All right.  Now, I guess you would agree with me, then,

     3:09PM 16  that your company, as important as it is, you don't have the

     3:10PM 17  market cornered on patents for medical devices.  There are

     3:10PM 18  other companies out there that have patents on medical

     3:10PM 19  devices?

     3:10PM 20  A.  Thousands and thousands, yes, sir.

     3:10PM 21  Q.  Johnson & Johnson would be one.  I'm sure they've got more

     3:10PM 22  patents than we could count.  Smith & Nephew.  And the list

     3:10PM 23  goes on, correct?

     3:10PM 24  A.  Absolutely.

     3:10PM 25  Q.  All right.  And I'm sure there have been times when in
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     3:10PM  1  your business y'all have thought about going into a line of

     3:10PM  2  business and wanted to find out, hey, does somebody else have

     3:10PM  3  a patent on that already?  I'm sure that's come up, hadn't it?

     3:10PM  4  A.  Yes.

     3:10PM  5  Q.  Yeah.  And when that comes up, you would turn to people

     3:10PM  6  like Mr. Bridi and say, go out and find if there are any

     3:10PM  7  patents out there that might constrain what we're doing and

     3:10PM  8  tell us what they mean.  Right, sir?  That's what you would

     3:10PM  9  do?

     3:10PM 10  A.  That's what I would do, yes, sir.

     3:10PM 11  Q.  And you would expect him to go do that, and you would

     3:10PM 12  expect him -- or if you hired an outside lawyer, you would

     3:10PM 13  expect them to go find those patents, analyze them, study them

     3:10PM 14  and come back and tell you do they prevent you from going into

     3:11PM 15  business, or is it okay, or can you only go into this part.

     3:11PM 16  That's what you would expect, wouldn't you, sir?

     3:11PM 17  A.  Right.

     3:11PM 18  Q.  That is normal business activity for somebody like you to

     3:11PM 19  engage in, isn't it?

     3:11PM 20  A.  Yes.

     3:11PM 21  Q.  There is nothing about that, sir, that's, to your

     3:11PM 22  knowledge, illegal, is it?

     3:11PM 23  A.  To get on a website and look at a patent, no, there's

     3:11PM 24  nothing illegal.

     3:11PM 25  Q.  And to hire a lawyer to give you advice about is a patent
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     3:11PM  1  valid and what does it cover?  Nothing wrong with that?

     3:11PM  2  A.  No problem.

     3:11PM  3  Q.  I mean, you certainly wouldn't have Mr. Bridi engaging in

     3:11PM  4  illegal conspiracies if doing that was an illegal conspiracy,

     3:11PM  5  would you, sir?

     3:11PM  6  A.  I don't believe that's an illegal conspiracy.

     3:11PM  7  Q.  I don't think it is either, sir.  Thank you.

     3:11PM  8            Now then, the license agreement that Mr. Macon

     3:11PM  9  talked to you about -- could we pull up Plaintiff's 336,

     3:11PM 10  please, and go to paragraph 4.4.4?  Can we just highlight that

     3:12PM 11  whole paragraph?  Thank you.

     3:12PM 12            Here's my question for you.  Under this licensing

     3:12PM 13  agreement -- I want to be sure I understand it -- the way this

     3:12PM 14  works is if there comes a time where somebody gets into the

     3:12PM 15  market and competes with your company in this wound healing

     3:12PM 16  area, but they do it in a way that doesn't infringe, your

     3:12PM 17  patents aren't been infringed, if that circumstance arises

     3:12PM 18  under your license agreement, you and Wake Forest have to get

     3:12PM 19  back together, and y'all have to recut your deal, don't you?

     3:12PM 20  A.  Could I have just another minute to read this?

     3:12PM 21  Q.  Please.  Take your time.

     3:12PM 22            (Pause)

     3:12PM 23  A.  Yes, sir.  I believe that's correct.

     3:12PM 24  Q.  All right.  And am I correct, the way that would work is

     3:12PM 25  that basically if another competitor comes in and they come in
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     3:13PM  1  a way that, although they compete, they don't infringe, that's

     3:13PM  2  going to cause the royalty you pay to Wake Forest to go down?

     3:13PM  3  A.  Well, I think we would get together and negotiate if they

     3:13PM  4  had at least 15 percent of the direct head-to-head market.

     3:13PM  5  Q.  Sure.  And if that threshold is met, what's going to

     3:13PM  6  happen is, when it talks about -- if we could highlight,

     3:13PM  7  revising in good faith, establish a revised earned royalty

     3:13PM  8  rate, four lines from the bottom, please, sir, on the right.

     3:13PM  9  There you go.

     3:13PM 10            You see that, the revised royalty rate?

     3:13PM 11  A.  Yes, sir.

     3:13PM 12  Q.  That's not revising it up, is it?

     3:13PM 13  A.  I hope not.

     3:13PM 14  Q.  Okay.  I hope not either.  You're a businessman.  It's

     3:13PM 15  revising it to go down?

     3:13PM 16  A.  Yes, sir.

     3:13PM 17  Q.  All right.  So one of the potential outcomes in this case

     3:13PM 18  is if the jury finds there is no infringement, and for

     3:13PM 19  whatever reason this 15 percent threshold is hit, what that

     3:14PM 20  means is you and Wake Forest are going to have to get

     3:14PM 21  together, and Wake Forest is going to have to accept a lower

     3:14PM 22  royalty.  Isn't that fair?

     3:14PM 23  A.  Well, this doesn't apply to someone, you know, violating

     3:14PM 24  the patents or infringing the patents.  This is only if

     3:14PM 25  there's a valid competitor out there that has patents of their

                                                                            1028

                                       Leininger - Cross

     3:14PM  1  own that are separate and different than the VAC patents.

     3:14PM  2  Q.  Right, sir.  And so if the jury in this case were to

     3:14PM  3  find -- well, let me back up.  I think it's your position, you

     3:14PM  4  and the lawyers, that BlueSky is competing with your company.

     3:14PM  5  I mean, that's your claim, right?

     3:14PM  6  A.  Our claim is that they are violating our patents, yes,

     3:14PM  7  sir, and competing unfairly.

     3:14PM  8  Q.  And -- well, forget about unfairly.  That's what the

     3:14PM  9  jury's going to decide.  But let's just agree, you think

     3:14PM 10  they're competing?

     3:14PM 11  A.  Yes, sir.

     3:14PM 12  Q.  And you think they're competing in a way that violates

     3:14PM 13  your rights.  But the bottom line is, you think they're

     3:14PM 14  competing?

     3:14PM 15  A.  Yes, I do.

     3:14PM 16  Q.  All right.  So if they are competing, but the jury finds

     3:15PM 17  that they're not doing anything that infringes your patents,

     3:15PM 18  then this paragraph right here is going to come into play, and

     3:15PM 19  Wake Forest may have to take a lower royalty.  Isn't that the

     3:15PM 20  way it works?

     3:15PM 21  A.  It's possible that it would work, yes, sir.

     3:15PM 22  Q.  All right.  Now, I've talked to you a little bit about

     3:15PM 23  patents and looking into patents and that sort of thing.  And

     3:15PM 24  here's my question to you.  If you asked Mr. Bridi or any of

     3:15PM 25  the other lawyers you have on staff who know about patent law
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     3:15PM  1  and patents -- if you asked him, Mr. Bridi, I hear that

     3:15PM  2  there's a patent that's been issued to John Smith, and I think

     3:15PM  3  it's in an area that, you know, we might want to get into, and

     3:15PM  4  I want you to go find that patent and give me a memo and take

     3:15PM  5  a look at it.  You with me so far?

     3:15PM  6  A.  I'm not sure I am.  If I want Mr. Bridi to find out what

     3:16PM  7  patents are in a certain area --

     3:16PM  8  Q.  Yes, sir.

     3:16PM  9  A.  -- that we might want to start a business in?

     3:16PM 10  Q.  Yes, sir.  And so you ask, Mr. Bridi, go out and find the

     3:16PM 11  patents in this area and analyze them for me, tell me what

     3:16PM 12  they mean, what they don't mean, are they good, not good.

     3:16PM 13  That's the scenario I'm painting for you.  You with me so far?

     3:16PM 14  A.  Yes, sir.

     3:16PM 15  Q.  All right.  Would you in the course of doing that -- would

     3:16PM 16  you in the course of doing that expect Mr. Bridi to call up

     3:16PM 17  each and every one of the inventors or owners of those patents

     3:16PM 18  and ask their permission along the lines of, excuse me, sir.

     3:16PM 19  I work for KCI, and we're thinking about getting into a

     3:16PM 20  business that might be close to your patent, do you mind if I

     3:16PM 21  go to the government's website and pull your patent down and

     3:16PM 22  look at it?  Would you expect Mr. Bridi to do that?

     3:16PM 23  A.  No.  The website's open to anybody.

     3:16PM 24  Q.  That's right, sir.

     3:16PM 25            MR. SADLER:  No further questions.
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     3:16PM  1            THE COURT:  Thank you very much.

     3:16PM  2            Yes, sir.

     3:16PM  3            MR. MACON:  Yes, sir.

     3:16PM  4            THE COURT:  Mr. Macon.

     3:16PM  5            MR. MACON:  Thank you, Your Honor.

     3:17PM  6                       REDIRECT EXAMINATION

     3:17PM  7  BY MR. MACON:

     3:17PM  8  Q.  Dr. Leininger, the attorney for BlueSky asked you if you

     3:17PM  9  struggled financially when you were getting started with your

     3:17PM 10  company in 1976.

     3:17PM 11  A.  Yes, sir.

     3:17PM 12  Q.  Would you describe how you struggled and how you overcame

     3:17PM 13  those financial struggles?

     3:17PM 14  A.  Well, yes.  We -- when we started, we didn't have enough

     3:17PM 15  money from the very beginning because I had no idea, as a

     3:17PM 16  physician, how long it was going to take to redesign that

     3:17PM 17  RotoRest bed for a modern American intensive care unit.

     3:17PM 18            The one that we licensed from the doctor in Ireland

     3:17PM 19  was, for instance, too long to fit in an American elevator.

     3:17PM 20  It was like nine feet long, couldn't close the door to the

     3:17PM 21  elevator.  We had been to a hospital.  Myself and four guys in

     3:17PM 22  a lobby carried it up the back steps, 800-pound bed.  So,

     3:18PM 23  yeah, there were some major renovations we had to make to the

     3:18PM 24  bed.

     3:18PM 25            And those -- you know, in the emergency room when I
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     3:18PM  1  said I needed a clamp or I needed a pint of blood, it was

     3:18PM  2  there right then.  And I didn't know anything about

     3:18PM  3  manufacturing.  And we said, boy, we really need some casters.

     3:18PM  4  They'd say, well, we can get them to you in six months.  And I

     3:18PM  5  was like, we need them right now.  And they would say, I'm

     3:18PM  6  sorry.  We're back ordered.  So there was a big learning

     3:18PM  7  curve.

     3:18PM  8            We got into financial difficulty right away.  I

     3:18PM  9  mean, I planned for enough money for six months, and I thought

     3:18PM 10  by six months we'd have this redesigned bed out on the -- back

     3:18PM 11  in the hospitals.  And in six months we couldn't even get the

     3:18PM 12  casters to roll the bed on.

     3:18PM 13  Q.  And so how did you support the company for 11 years?

     3:18PM 14  A.  Well, I made the -- most of the payrolls myself.  We

     3:18PM 15  raised all the money we could.  But even then, it just seemed

     3:18PM 16  like as soon as the money came in, if I could find another

     3:18PM 17  doctor, somebody that would invest and buy some stock in the

     3:19PM 18  company, boy, that went just to pay the back rent and the back

     3:19PM 19  phone bills and the back electric bills.

     3:19PM 20            And so we -- you know, I turned to my dad.  My dad

     3:19PM 21  was very supportive.  All four of my brothers were involved in

     3:19PM 22  the business.  My sweet 89-year-old mother was pushing these

     3:19PM 23  beds through the halls of the hospital at age 62, 700-pound

     3:19PM 24  beds in this case.  We were all involved.  And so my dad,

     3:19PM 25  every time I asked him, sent me as much money as he could.
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     3:19PM  1  Q.  Did there come a time when your dad said, no, thank you?

     3:19PM  2  A.  Well, he had -- he had sent us everything he had.  And I

     3:19PM  3  asked him again, and said, could -- we're really hurting.  Can

     3:19PM  4  you send us some more money.  And he said, well, the first

     3:19PM  5  time you needed money, I gave you $70,000 to -- you know, to

     3:20PM  6  get you started.

     3:20PM  7            And then the next time, when that Venture Capital

     3:20PM  8  Group was trying to take over your company, I went out and got

     3:20PM  9  a second mortgage on the house and sent you $110,000 to get

     3:20PM 10  out of that scrape.  And then when you needed money again, I

     3:20PM 11  borrowed everything out of my retirement plan.  And that's all

     3:20PM 12  there is.  I can't help you anymore.

     3:20PM 13  Q.  How did you feel at that point?

     3:20PM 14  A.  That was a real low point in my life.  I had no -- if I

     3:20PM 15  had any idea he was doing that, I never would have accepted a

     3:20PM 16  dime of it.  But he just quietly did it and never complained.

     3:20PM 17  Q.  Did you come to the edge on a number of occasions?

     3:20PM 18  A.  I'm sorry?

     3:20PM 19  Q.  Did you come to the edge of your ability to --

     3:20PM 20  A.  Oh, yes.  Well, at that point I was working 24-hour shifts

     3:20PM 21  in the emergency room, and then 36 hours, counting the 12

     3:20PM 22  hours over at KCI.  And then off 12, and doing another 36.

     3:20PM 23  And I'd been doing that for two or three years.  And I was

     3:20PM 24  exhausted.  I was out of money.  I was out of ideas.  And I

     3:20PM 25  was just done.

                                                                            1033

                                     Leininger - Redirect

     3:20PM  1  Q.  And you talked about your first product with the RotoRest.

     3:20PM  2  Tell the jury on how -- how long it was -- you started the

     3:21PM  3  RotoRest in 1976.  Tell the jury when it was that the RotoRest

     3:21PM  4  first made money.

     3:21PM  5  A.  We're at 30 years now.  We've never made any money on that

     3:21PM  6  product.  The -- you know, it's been off patent since, I

     3:21PM  7  think, 1982, so 20 some years.  And nobody has ever copied

     3:21PM  8  that product or tried to come into that marketplace because

     3:21PM  9  it's something that we do because it saves patient lives.

     3:21PM 10  Many times the board has come to me and said, why in the world

     3:21PM 11  are we doing this?  We're not making any money at it.  And I

     3:21PM 12  just say, look, when somebody needs this bed, it's maybe the

     3:21PM 13  only thing that can save their life.  And as long as I have

     3:21PM 14  anything to do with this company, we are going to provide it

     3:21PM 15  to them.

     3:21PM 16  Q.  And are there other products like that that you have that

     3:21PM 17  you don't think will ever make any money?

     3:21PM 18  A.  Well, we have just -- actually, with the revenues that Mr.

     3:21PM 19  McClanahan was talking about, we used that for further medical

     3:22PM 20  research.  And we've come up with a bed which -- specialized

     3:22PM 21  hospital bed that turns the patient all the way over.  The

     3:22PM 22  RotoRest would only just -- would turn them from their left

     3:22PM 23  side over to their right side.  But this product will flip

     3:22PM 24  them all the way over.  And that's critical.

     3:22PM 25            If you have, like, somebody with a crushed chest,
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     3:22PM  1  where, you know, a car runs over their chest or something like

     3:22PM  2  that, the lung is so traumatized.  And when they're laying

     3:22PM  3  flat on their back in the bed and on the ventilator, all of

     3:22PM  4  that blood and puss and mucous and everything just settles in

     3:22PM  5  the back part of their lungs.  And even with the turning on

     3:22PM  6  the RotoRest, it's not enough to get it out of the back part

     3:22PM  7  of the lung.  So it tends to, what we call, consolidate, turn

     3:22PM  8  into pneumonia, block off the airways.  And then the patient

     3:22PM  9  gets into respiratory distress.  And then you have to turn

     3:22PM 10  them all the way over or they'll die.  It's about a 70 percent

     3:22PM 11  mortality rate when that happens.

     3:23PM 12  Q.  Why do you think that product will never make any money?

     3:23PM 13  A.  Well, it's just like the RotoRest.  It's very complicated.

     3:23PM 14  There's a small number of patients that need it, that get that

     3:23PM 15  -- that condition.  It's called acute respiratory distress

     3:23PM 16  syndrome.  And the -- there's so much inservice and education

     3:23PM 17  required with every patient, our nurses literally have to be

     3:23PM 18  in the emergency room -- or in the intensive care unit with

     3:23PM 19  the patient when they turn them the first several times, just

     3:23PM 20  to make sure that the nurses know what they're doing.  And

     3:23PM 21  then we have to stay there until the patient recovers.

     3:23PM 22  Thankfully, it usually doesn't take very long but -- and

     3:23PM 23  that's the other thing.  The patients are only on this product

     3:23PM 24  for maybe three or four days.  So it's a huge amount of work,

     3:23PM 25  and usually, thankfully, a short recovery.
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     3:23PM  1  Q.  If you don't think that'll make any money, why do you keep

     3:23PM  2  -- why did you manufacture it?

     3:23PM  3  A.  It saves lives.  There's nothing -- with this product, I

     3:24PM  4  believe that the studies are not done yet.  But our experience

     3:24PM  5  is that it will probably cut the mortality rate in half from

     3:24PM  6  that condition.

     3:24PM  7  Q.  Do your revenues from your more successful products help

     3:24PM  8  fund these sorts of products?

     3:24PM  9  A.  That's the only way to get it done.  Yes, sir.

     3:24PM 10  Q.  And there was some talk -- you were asked about, well, you

     3:24PM 11  have lawyer -- a patent lawyer.  Did you turn to these lawyers

     3:24PM 12  before you signed the license agreement with Wake Forest, and

     3:24PM 13  to have them look and see if there were any problems with the

     3:24PM 14  patents?

     3:24PM 15  A.  Absolutely, yes.  And we did search for prior art.  I

     3:24PM 16  mean, I should say our attorneys did.  And --

     3:24PM 17  Q.  What did they tell you?

     3:24PM 18  A.  Their advice was that these -- this is a very unique

     3:24PM 19  thing.  Nobody's done this before.  We can't find any prior

     3:24PM 20  art that even reads on this.  And we think it's going to be a

     3:24PM 21  good patent.

     3:24PM 22  Q.  The lawyer asked you, well, do you know how much damage

     3:24PM 23  you're seeking, and that sort of thing.  And you said you

     3:25PM 24  haven't been shown those documents.  But is the damages the

     3:25PM 25  most important thing to you in this case?
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     3:25PM  1  A.  No, I'm -- the damages are secondary.  I mean, frankly,

     3:25PM  2  the damage is being done when a doctor orders a VAC in a

     3:25PM  3  skilled nursing facility or nursing home and it gets switched

     3:25PM  4  out, and they get a BlueSky because some administrator has

     3:25PM  5  been told this product is cheaper, or whatever they've told

     3:25PM  6  them.  That damages the patient sometimes.  It damages the

     3:25PM  7  reputation of the VAC.

     3:25PM  8            The problem is if the doctor sends a patient to the

     3:25PM  9  nursing home and they're doing great on the VAC, and the

     3:25PM 10  patient comes back a week later and it's all infected or

     3:25PM 11  it's -- something's happened, there's necrotic tissue, that

     3:25PM 12  the wound doesn't look good and it's not healing like it was,

     3:25PM 13  he immediately says, gee, I wonder what happened.  The VAC

     3:25PM 14  didn't work.  And a lot of times they never -- you know,

     3:25PM 15  they're busy.  They don't have time to check it out.

     3:25PM 16  Sometimes they do and they find out that, well, it wasn't the

     3:26PM 17  VAC.  It was switched out for a BlueSky.  But I would say the

     3:26PM 18  vast majority of time they just say, well, I'm not going to

     3:26PM 19  use that anymore.  Doesn't seem to work.

     3:26PM 20  Q.  You trying to stop that?

     3:26PM 21  A.  That's why we're here, sir.

     3:26PM 22            THE COURT:  How much longer do you have?

     3:26PM 23            MR. MACON:  I don't know.  10, 15 minutes more.

     3:26PM 24            THE COURT:  Let's take that time and then you can

     3:26PM 25  take your break.  Go ahead.  Go through to conclusion, then
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     3:26PM  1  we'll take a break.

     3:26PM  2            MR. MACON:  Now that you put it that way, Your

     3:26PM  3  Honor, it's going to speed it up.

     3:26PM  4  BY MR. MACON:

     3:26PM  5  Q.  The lawyer for BlueSky said, well, you didn't invent the

     3:26PM  6  -- you didn't invent the VAC.  Has KCI invented a lot of -- a

     3:26PM  7  lot of different improvements and saved people's lives?

     3:26PM  8  A.  Well, yes, not only in the beds where we have dozens and

     3:26PM  9  dozens of patents, but also some improvements in the VAC as

     3:26PM 10  well.  And that's what we're always trying to do.  And if

     3:26PM 11  you're not improving the product, then you're not helping the

     3:26PM 12  patients.

     3:27PM 13  Q.  Let me go to one last thing, just so we can get our break

     3:27PM 14  here.  The lawyer asked you, well, how much is your stock

     3:27PM 15  worth?  I'm looking to see if this will affect your testimony.

     3:27PM 16  Do you and Cecilia need any more money?

     3:27PM 17  A.  No, sir, we've been, you know, just rewarded incredibly,

     3:27PM 18  beyond anything we would have ever dreamed of.  And frankly,

     3:27PM 19  it's just the opportunity to fund more medical research or

     3:27PM 20  more charitable stuff.

     3:27PM 21  Q.  And is the money what's motivating you to be here?

     3:27PM 22  A.  Not at all.  No, sir.

     3:27PM 23  Q.  Is the money what's motivated you to bring this lawsuit?

     3:27PM 24  A.  Not at all.  No, sir.

     3:27PM 25  Q.  Talked about how much money -- how much money have you and
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     3:27PM  1  Cecilia given to charity in the last few years?

     3:27PM  2            MR. SADLER:  Your Honor, excuse me.  Can we move on

     3:27PM  3  to something --

     3:27PM  4            MR. MACON:  Your Honor, I think --

     3:27PM  5            THE COURT:  Excuse me.  I'll let you answer the

     3:27PM  6  question over the objection, but --

     3:27PM  7            MR. SADLER:  Thank you.

     3:27PM  8            THE COURT:  -- let's don't dwell on this.

     3:27PM  9            MR. MACON:  Okay.

     3:27PM 10  BY MR. MACON:

     3:27PM 11  Q.  Would you tell us how much money you've done and what the

     3:28PM 12  biggest ones are.  How much money you've contributed in the

     3:28PM 13  last few years and what's the biggest portion of that for?

     3:28PM 14  A.  Well, we -- there's hundreds of things.  We donate to

     3:28PM 15  universities and probably have donated over 200 million, $250

     3:28PM 16  million over the last 15, maybe 20 years.  But the -- probably

     3:28PM 17  the single biggest thing is that we -- our desire is that

     3:28PM 18  every child has a choice where they go to school, especially

     3:28PM 19  if they can't afford to go to a different school.

     3:28PM 20            MR. SADLER:  I'm sorry to interrupt, Your Honor.

     3:28PM 21  This is directly addressed by the motion in limine.

     3:28PM 22            THE COURT:  I'll sustain.

     3:28PM 23            MR. MACON:  Thank you, Your Honor.

     3:28PM 24            THE COURT:  You may go forward.

     3:28PM 25  BY MR. MACON:
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     3:28PM  1  Q.  Dr. Leininger, is there -- what's the most important thing

     3:28PM  2  to you about the VAC?

     3:28PM  3  A.  I'm sorry.  About the --

     3:28PM  4  Q.  About the VAC.

     3:28PM  5  A.  Well, I'm just, frankly, honored to be involved with

     3:28PM  6  anything that -- such a huge advance in medicine.  And I think

     3:29PM  7  Dr. Argenta's invention -- well, I don't think there's a man

     3:29PM  8  living that's cured more wounds and eased more suffering and

     3:29PM  9  saved more limbs from being amputated.  And we're just honored

     3:29PM 10  to be a small part of it.

     3:29PM 11            MR. MACON:  Thank you, Your Honor.

     3:29PM 12            THE COURT:  Thank you very much.

     3:29PM 13            Mr. McClanahan?

     3:29PM 14            MR. MCCLANAHAN:  Nothing further.

     3:29PM 15            THE COURT:  Mr. Sadler?

     3:29PM 16            MR. SADLER:  No more questions, Your Honor.

     3:29PM 17            THE COURT:  Great.  Thank you.

     3:29PM 18            Doctor, you may step down.  Thank you so much.

     3:29PM 19            THE WITNESS:  Thank you.

     3:29PM 20            THE COURT:  Ladies and gentlemen, the lawyers have

     3:29PM 21  done a good job.  Let's take a 15-minute break.  We'll come

     3:29PM 22  back at 15 till 4:00.  All rise for the jury.  And Mr.

     3:29PM 23  Ramirez, if you would.

     3:30PM 24       (Jury leaves courtroom)

     3:30PM 25            THE COURT:  We'll be in recess for 15 minutes.
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     3:30PM  1            MR. MCCLANAHAN:  Your Honor, quick point.

     3:30PM  2            THE COURT:  Yes.  Please be seated.  Go ahead, Mr.

     3:30PM  3  McClanahan.

     3:30PM  4            MR. MCCLANAHAN:  Your Honor, during Mr. Leininger's

     3:30PM  5  testimony, Mr. Macon, just a second ago up on the stand,

     3:30PM  6  elicited testimony to the effect that, well, if somebody is on

     3:30PM  7  a Versatile 1 -- excuse me.  Somebody's on a VAC in a nursing

     3:30PM  8  home, and we get reports that they get changed out and get on

     3:30PM  9  Versatile 1, and then the patient comes back and is not

     3:30PM 10  better, and we -- Mr. Macon asked him some questions like that

     3:30PM 11  and got the testimony.

     3:30PM 12            He has now opened the door to the comparative issues

     3:30PM 13  about whether -- about problems that have been with the VAC.

     3:30PM 14  Recall that we had -- we have evidence about FDA postings of

     3:30PM 15  adverse events with the VAC that Mr. Macon limined out.  And

     3:30PM 16  you said you'd be listening to whether the door was open.  And

     3:30PM 17  I believe he has now done that specifically by calling on his

     3:30PM 18  own corporate representative to tell the jury that the

     3:31PM 19  Versatile 1 is not as good as the VAC.  The VAC is great.  The

     3:31PM 20  Versatile 1 is not.  He's opened the door.

     3:31PM 21            THE COURT:  We'll talk about this -- we're going to

     3:31PM 22  be here tonight.

     3:31PM 23            MR. MACON:  Right.

     3:31PM 24            THE COURT:  So I'll be pleased to visit with you

     3:31PM 25  guys after we hear deposition testimony.
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     3:31PM  1            MR. MACON:  Mr. McClanahan's off base, Your Honor.

     3:31PM  2            THE COURT:  Yes, sir.  I would understand that you

     3:31PM  3  disagree with Mr. McClanahan.  And I will hear more about

     3:31PM  4  that, I am sure.

     3:31PM  5            MR. SADLER:  And I have no opinion about whatever it

     3:31PM  6  is they're talking about.

     3:31PM  7            THE COURT:  Thank goodness.  Okay.  Thank you very

     3:31PM  8  much.

     3:31PM  9       (Recess)

     3:36PM 10       (Open court, no jury)

     3:46PM 11            THE COURT:  We've got the jury lined up.  Mr.

     3:46PM 12  Sadler, you want to know where to put the boxes?

     3:46PM 13            MR. SADLER:  Yes, sir.  I'm sorry.  Maybe I wasn't

     3:46PM 14  listening.

     3:46PM 15            THE COURT:  No.  No.  That's fine.  There is a

     3:46PM 16  courtroom just right down the hall here.  And if it's locked

     3:46PM 17  up, Daniel can come out and show you where it is.  I think KCI

     3:46PM 18  is using that courtroom.

     3:46PM 19            MR. MACON:  We have been, and we can separate up the

     3:46PM 20  rooms and you use some rooms, we use some rooms.

     3:46PM 21            THE COURT:  Yeah.

     3:46PM 22            MR. SADLER:  Is this something we should just get

     3:46PM 23  figured out when we're through this evening?

     3:46PM 24            THE COURT:  Sure.  That would be best.

     3:46PM 25            MR. MCCLANAHAN:  Point of order?
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     3:46PM  1            THE COURT:  Yes.

     3:46PM  2            MR. MCCLANAHAN:  Mr. Weston, who is the next

     3:46PM  3  witness, he's my guy, and I've got jury pages for him, which

     3:46PM  4  they don't have.

     3:46PM  5            THE COURT:  Oh, good.

     3:46PM  6            MR. MCCLANAHAN:  And secondly, technically his

     3:46PM  7  designation was not early enough, but I'm waiving that in the

     3:46PM  8  interest of cooperation, assuming that if we have issues like

     3:46PM  9  Mr. Macon has right now, that he'll cooperate us with later,

     3:46PM 10  as well, on that.

     3:46PM 11            MR. MACON:  I don't think there's -- it was out of

     3:47PM 12  time, but it doesn't make any difference.  We'll still

     3:47PM 13  cooperate.

     3:47PM 14            THE COURT:  I'm looking forward to both sides, all

     3:47PM 15  sides cooperating.  And then we'll pass these to the 13

     3:47PM 16  jurors.

     3:47PM 17            MR. MACON:  And, Your Honor, just so I know, just in

     3:47PM 18  terms of timing, when is -- when are you planning to end the

     3:47PM 19  trial, and when are we going to start the deposition?

     3:47PM 20            THE COURT:  Okay.  No problem.  A juror has to be

     3:47PM 21  somewhere this afternoon.  We're going to end the trial about

     3:47PM 22  ten till 5:00.

     3:47PM 23            MR. MACON:  Okay.

     3:47PM 24            THE COURT:  I've got a matter at 5:00, at 5:30.  And

     3:47PM 25  we're going to start the deposition at 6:00.
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     3:47PM  1            MR. MACON:  Okay.  Thank you, Your Honor.

     3:47PM  2            THE COURT:  So we'll -- basically, the courthouse --

     3:47PM  3  I mean, the courtroom can clear out.  You guys can go -- give

     3:47PM  4  me about an hour to take care of my business, then come back.

     3:47PM  5            MR. MACON:  Can we -- when we come back, do we need

     3:47PM  6  to go down the back, or can we get in the front?

     3:47PM  7            MR. SADLER:  Do we have to come through that back

     3:47PM  8  door?

     3:47PM  9            THE COURT:  Can you guys just hang out out here?

     3:47PM 10            MR. MACON:  Sure.  We can do that.

     3:47PM 11            THE COURT:  Could y'all do that?  Just hang out in

     3:47PM 12  the lobby out there.  In fact, you can watch if you want to.

     3:48PM 13  I'm sure --

     3:48PM 14            MR. SADLER:  Are you doing a sentencing?

     3:48PM 15            THE COURT:  No.  It's pretty mundane, pretty

     3:48PM 16  mundane.

     3:48PM 17            MR. MACON:  But we will start the deposition at or

     3:48PM 18  about 6:00?

     3:48PM 19            THE COURT:  Right.  As soon as I can finish with

     3:48PM 20  these other two parties.  If it's a quick finish, then, you

     3:48PM 21  know, we could start earlier.  And the earlier we start, the

     3:48PM 22  better.

     3:48PM 23            MR. MACON:  Agreed.

     3:48PM 24            MR. SADLER:  Yes.

     3:48PM 25            THE COURT:  Okay.  So if you guys can just hang
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     3:48PM  1  outside, everybody else will be free to go home.

     3:48PM  2            MR. MACON:  Thank you, Your Honor.

     3:48PM  3            THE COURT:  Okay.  Let's bring the jury in.

     3:48PM  4       (Jury enters courtroom)

     3:49PM  5            THE COURT:  Thank you, ladies and gentlemen.  Please

     3:49PM  6  be seated.  Our next witness is Mr. Weston.  And this is David

     3:49PM  7  Babian.  He thinks I can't pronounce his name, but he's wrong.

     3:49PM  8  I can.  David -- as you know, David's on loan to me from

     3:49PM  9  another great judge -- from a really -- a real great judge,

     3:49PM 10  Judge Higginbotham.  And so I'm glad he could come and help in

     3:49PM 11  this interesting case.  And so -- we don't have dividers for

     3:49PM 12  you, but we'll have dividers for you tomorrow.  But if you'll

     3:49PM 13  just put this in the back of your book.  Okay.  Get all that

     3:49PM 14  done.

     3:49PM 15            Mr. Weston, if you'll come forward and stand over

     3:49PM 16  here.  Be careful about the floor, Mr. Weston.  Goes up and

     3:49PM 17  down.  And if you'll face me, sir, and raise your right hand.

     3:49PM 18       (The oath was administered)

     3:50PM 19            THE COURT:  Great.  Thank you so much, sir.  Please

     3:50PM 20  be seated.  And Mr. Weston, you've been here the whole time,

     3:50PM 21  and you know how important it is to answer all questions in a

     3:50PM 22  loud, clear voice and into the microphone.  Will you do that?

     3:50PM 23            THE WITNESS:  Yes, sir.

     3:50PM 24            THE COURT:  Excellent.  Thank you so much.

     3:50PM 25            You may proceed, Mr. Macon.
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     3:50PM  1            MR. MACON:  Thank you, Your Honor.

     3:50PM  2            RICHARD WESTON, PLAINTIFF'S WITNESS, SWORN

     3:50PM  3                        DIRECT EXAMINATION

     3:50PM  4  BY MR. MACON:

     3:50PM  5  Q.  Mr. Weston, on February 28, 2002, you resigned from

     3:50PM  6  Medela, Inc.; is that correct?

     3:50PM  7  A.  Yes, sir.

     3:50PM  8  Q.  And at the time you resigned from Medela, Inc., you were a

     3:50PM  9  senior executive of Medela; is that correct?

     3:50PM 10  A.  Yes, sir, I was.

     3:50PM 11  Q.  And after you resigned, you received over $400,000 from

     3:50PM 12  Medela, Inc.; is that correct?

     3:50PM 13  A.  Yes, but not in a lump sum.

     3:50PM 14  Q.  No, sir.  As a matter of fact, you were paid your salary

     3:50PM 15  for a year after you left, in addition to getting several

     3:51PM 16  large lump sums; isn't that true?

     3:51PM 17  A.  Yes, sir.

     3:51PM 18  Q.  Okay.  And you left Medela on February 28, 2002.  And

     3:51PM 19  on -- the beginning of April 2002, you formed a new company

     3:51PM 20  called BlueSky Medical; is that correct?

     3:51PM 21  A.  No, sir.

     3:51PM 22  Q.  Did you start a new company called BlueSky Medical?

     3:51PM 23  A.  It was BlueSky Medical Group, Incorporated.

     3:51PM 24  Q.  Okay.  Well, I'm sorry.  On -- beginning of April 2002,

     3:51PM 25  approximately 30 days after you left the employ of Medela,
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     3:51PM  1  Inc., did you start a new company called BlueSky Medical

     3:51PM  2  Group, Inc.?

     3:51PM  3  A.  Yes, sir, I did.

     3:51PM  4  Q.  Within two months of the time you started BlueSky Medical

     3:51PM  5  Group, Inc., did you launch a new product called the Versatile

     3:52PM  6  1 Wound Vacuum?

     3:52PM  7  A.  No, we did not.

     3:52PM  8  Q.  Within -- on or about June 6, 2002, did you launch a new

     3:52PM  9  product?

     3:52PM 10  A.  Yes.  We launched the Versatile 1 pump at the WOCN show.

     3:52PM 11  Q.  And was the Versatile 1 pump part of the Versatile 1

     3:52PM 12  system?

     3:52PM 13  A.  We did not have a system at that time.  It was just a

     3:52PM 14  pump.

     3:52PM 15  Q.  Was the pump for wound drainage?

     3:52PM 16  A.  The pump was for multiple applications, including wound

     3:52PM 17  drainage.  Yes, sir.

     3:52PM 18  Q.  Did you promote that pump, within two months after you

     3:52PM 19  formed your company, as being for wound drainage?

     3:52PM 20  A.  Among a number of applications, yes.

     3:52PM 21  Q.  If you'll answer my question, sir.  Did you promote your

     3:52PM 22  pump as being for wound drainage, sir?

     3:52PM 23  A.  Yes, sir.

     3:52PM 24  Q.  Okay.  And is that the -- what you call the Versatile 1,

     3:53PM 25  was that, in fact, a Vario 1 pump, V-A-R-I-O, that you had
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     3:53PM  1  purchased from Medela, Inc.?

     3:53PM  2  A.  It was a Vario pump that we had relabeled.  Yes, sir.

     3:53PM  3  Q.  And were the only changes that you made to the Medela pump

     3:53PM  4  cosmetic -- that is, you took off the Medela name and you

     3:53PM  5  placed BlueSky on there?

     3:53PM  6  A.  We had a number of changes with the unit.

     3:53PM  7  Q.  Were all of the changes you made to the Vario pump

     3:53PM  8  cosmetic?

     3:53PM  9  A.  The bulk of them were, yes, sir.

     3:53PM 10  Q.  You didn't change the pump, did you?

     3:53PM 11  A.  No, sir.

     3:53PM 12  Q.  You didn't change the controls, did you?

     3:53PM 13  A.  No, sir.

     3:53PM 14  Q.  You didn't change anything significant about how the pump

     3:53PM 15  operated, did you?

     3:53PM 16  A.  No, sir.

     3:53PM 17  Q.  So you took Medela's Vario 1 pump, put your own name on

     3:54PM 18  it, and began to sell it as the Versatile 1 for wound

     3:54PM 19  drainage; is that correct?

     3:54PM 20  A.  Yes, but it's not the Vario 1.  It's just the Vario.

     3:54PM 21  Q.  Okay.  So you took a Medela pump, put your own name on it

     3:54PM 22  and sold it for wound drainage; is that correct?

     3:54PM 23  A.  Among other applications, yes, sir.

     3:54PM 24  Q.  And -- well, let's talk about it.  You say among other

     3:54PM 25  applications.  The first time you launched it was at the wound
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     3:54PM  1  conference, wasn't it?

     3:54PM  2  A.  Yes, sir.

     3:54PM  3  Q.  And so when you launched it at the wound conference, were

     3:54PM  4  you primarily promoting it for wounds?

     3:54PM  5  A.  Yes.

     3:54PM  6  Q.  Okay.  And none -- neither you -- you had no medical

     3:54PM  7  training, did you?

     3:54PM  8  A.  Well, I'd been in the medical field for many years, but no

     3:54PM  9  formal training like RN or doctor or anything along those

     3:54PM 10  lines.

     3:55PM 11  Q.  Sir, do you have any medical training other than selling

     3:55PM 12  breast pumps?

     3:55PM 13  A.  I had a course in biomedical engineering at Washington

     3:55PM 14  University.

     3:55PM 15  Q.  Did you -- do you claim that that was medical training?

     3:55PM 16  A.  As I stated before, I don't have any formal medical

     3:55PM 17  training like a doctor or a nurse or LVN or anything along

     3:55PM 18  those lines.

     3:55PM 19  Q.  And as a matter of fact, none of your employees at that

     3:55PM 20  time had any medical training, did they?

     3:55PM 21  A.  No, sir.

     3:55PM 22  Q.  And as a matter of fact, you didn't have any help in

     3:55PM 23  setting up your company or in launching a pump for treatment

     3:55PM 24  of wounds, you didn't have any help from any doctors, did you?

     3:55PM 25  A.  I'd say no direct help.  I did have a conversation with
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     3:55PM  1  Dr. Chariker.

     3:55PM  2  Q.  Is it your testimony that Dr. Chariker helped you in the

     3:56PM  3  launch of the Versatile 1 for wound treatment?

     3:56PM  4  A.  I had a conversation with him where we discussed the

     3:56PM  5  technique.  That would be the extent of his involvement.

     3:56PM  6  Q.  Did Dr. Chariker review your pump before you started

     3:56PM  7  selling it?

     3:56PM  8  A.  No, sir.

     3:56PM  9  Q.  Did Dr. Chariker review any part of your company before

     3:56PM 10  you started selling this pump for wound treatment?

     3:56PM 11  A.  No, sir.

     3:56PM 12  Q.  Other than having a brief conversation with Dr. Chariker,

     3:56PM 13  did you have any medical assistance of any kind before you

     3:56PM 14  launched your product for treatment of wounds?

     3:56PM 15  A.  No, just what I've described before.

     3:56PM 16  Q.  And to make sure there's no misunderstanding, the people

     3:56PM 17  who come to the WOCN are primarily doctors, nurses and

     3:57PM 18  therapists; is that correct?

     3:57PM 19  A.  I would say the bulk are nurses.  It's the Wound

     3:57PM 20  Continence and Nurse Association, so primarily nurses.

     3:57PM 21  Q.  Okay.  And you were there as a nonmedically trained person

     3:57PM 22  who is selling a medical device to nurses; is that correct?

     3:57PM 23  A.  Myself and Tim Johnson.  Primarily Tim, I think, at that

     3:57PM 24  conference.

     3:57PM 25  Q.  Well, Mr. Johnson is also sitting here.  And you know that
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     3:57PM  1  Mr. Johnson has had no medical training, don't you?

     3:57PM  2  A.  Just like myself, he's been in the medical field as a

     3:57PM  3  sales representative.

     3:57PM  4  Q.  Well, as a matter of fact, Tim Johnson was another

     3:57PM  5  employee of Medela with you, wasn't he?

     3:57PM  6  A.  Yes, sir, I hired him.

     3:57PM  7  Q.  And as a matter of fact, Mr. Johnson left Medela at about

     3:57PM  8  the same time you did, to come and to start BlueSky Medical,

     3:57PM  9  didn't he?

     3:57PM 10  A.  Yes, sir.

     3:57PM 11  Q.  Okay.  Now, not only did you have no medical assistance in

     3:58PM 12  setting up the pump, you had no medical help of any kind,

     3:58PM 13  doctors or nurses, concerning the contents of the kits that

     3:58PM 14  you sell?

     3:58PM 15  A.  We did have some assistance.

     3:58PM 16  Q.  Who established the components of what you call the

     3:58PM 17  Chariker-Jeter kit?

     3:58PM 18  A.  Myself and Tim Johnson.

     3:58PM 19  Q.  Neither of you had any medical training; is that correct?

     3:58PM 20  A.  That is correct.

     3:58PM 21  Q.  Did any healthcare professional -- doctor, nurse,

     3:58PM 22  therapist, any healthcare professional, have any review in the

     3:58PM 23  establishment for the instructions for the manufacture of

     3:58PM 24  BlueSky's wound care kits?

     3:58PM 25  A.  Well, Donna Lockhardt, Tim Johnson had a conversation and
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     3:58PM  1  I believe reviewed some of the projected components for the

     3:58PM  2  kits.  And so he brought that information when we were

     3:59PM  3  starting with some of the accessory kits later on.

     3:59PM  4  Q.  I'm sorry, sir.  Let me read you the question again.  Has

     3:59PM  5  any doctor or healthcare professional had any involvement in

     3:59PM  6  connection with the manufacture or supervision of the

     3:59PM  7  manufacture of the Chariker-Jeter kit, the Wooding-Scott kit

     3:59PM  8  or the Kremlin kit?

     3:59PM  9  A.  Aside from what I've said, no.

     3:59PM 10  Q.  Well, when you were under oath previously, you didn't

     3:59PM 11  testify about Donna Lockhardt, did you?

     3:59PM 12  A.  No, I did not.

     3:59PM 13  Q.  And you've been asked this question on more than one

     3:59PM 14  occasion under oath; isn't that true?

     3:59PM 15  A.  Yes, sir.

     3:59PM 16  Q.  And in none of those occasions -- in each of those

     3:59PM 17  occasions when you were asked if any healthcare professional

     3:59PM 18  had any involvement in the manufacture or the setting up of

     3:59PM 19  the kits, did you tell the people, under oath, that there was

     3:59PM 20  no medical professional -- had any involvement?

     3:59PM 21  A.  I don't remember exactly, but I -- that was my best

     3:59PM 22  recollection at the time.

     3:59PM 23  Q.  Trevor, could you play Page 98, lines 6 through 24,

     4:00PM 24  please, of -- I'm sorry.

     4:00PM 25       (Playing video)
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     4:00PM  1            QUESTION:  Has any physician or other healthcare

     4:00PM  2  professional had any involvement in connection with the

     4:00PM  3  manufacture of the wound care kits?

     4:00PM  4            ANSWER:  We don't make wound care kits.

     4:00PM  5            QUESTION:  Has any doctor or healthcare professional

     4:00PM  6  had any involvement in connection with the manufacture or

     4:00PM  7  supervision of the manufacture of the Chariker-Jeter kits, the

     4:00PM  8  Wooding-Scott kits or the Kremlin kits?

     4:00PM  9            ANSWER:  When you say, like, manufacture, you mean

     4:00PM 10  on the factory floor, making the products?  I'm not sure what

     4:00PM 11  you mean.

     4:00PM 12            QUESTION:  My question will stand.  Please answer

     4:00PM 13  the question.

     4:00PM 14            ANSWER:  I'm not sure if I can answer that.

     4:00PM 15            QUESTION:  Please answer it the best you can, sir.

     4:00PM 16            ANSWER:  We don't -- I mean, the people who make our

     4:01PM 17  accessory kits are warehouse people, Kevin probably in

     4:01PM 18  particular, and they're the ones who manufacture the kits.

     4:01PM 19            QUESTION:  Would you read him back the question?

     4:01PM 20            COURT REPORTER:  Has any doctor or healthcare

     4:01PM 21  professional had any involvement in connection with the

     4:01PM 22  manufacture or supervision of the manufacture of the

     4:01PM 23  Chariker-Jeter kits, the Wooding-Scott kits or the Kremlin

     4:01PM 24  kits?

     4:01PM 25            ANSWER:  Well, you know, like I said, I mean, the
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     4:01PM  1  kits are made by, generally warehouse personnel who put the

     4:01PM  2  components together, you know, following, you know, the

     4:01PM  3  instructions.  That's how the kits are manufactured.

     4:01PM  4            QUESTION:  Has any doctor or healthcare professional

     4:01PM  5  had any involvement in the establishment of the instructions

     4:01PM  6  for the manufacture of the Chariker-Jeter kits, the

     4:01PM  7  Wooding-Scott kits or the Kremlin kits?

     4:01PM  8            ANSWER:  I don't recall if we had any medical review

     4:01PM  9  on that.

     4:01PM 10       (Video stopped)

     4:01PM 11  BY MR. MACON:

     4:02PM 12  Q.  Mr. Weston, was that true testimony at the time you made

     4:02PM 13  it?

     4:02PM 14  A.  Well, as I said, there's a difference between

     4:02PM 15  manufacturing and design.  So I think in terms of -- I think

     4:02PM 16  the questions on manufacturing, those were the people in the

     4:02PM 17  warehouse who put the kits together.

     4:02PM 18  Q.  Excuse me, sir.  Let me just -- so I don't have any

     4:02PM 19  misunderstanding, the question was, has any doctor or

     4:02PM 20  healthcare professional had any involvement in the

     4:02PM 21  establishment of the instructions for the manufacture?

     4:02PM 22  A.  We didn't have any doctor review the instructions.

     4:02PM 23  Q.  Okay.  And as a matter of fact, prior to starting this

     4:02PM 24  company, you didn't have any professional experience in wound

     4:02PM 25  healing, had you?
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     4:02PM  1  A.  Aside from some issues that might come up with cracked or

     4:02PM  2  bleeding nipples with women for breastfeeding, no.

     4:02PM  3  Q.  And Mr. Johnson didn't have any professional experience

     4:03PM  4  with wound care, did he?

     4:03PM  5  A.  Yes.  He had worked for a couple of companies that sold

     4:03PM  6  wound care products.

     4:03PM  7  Q.  Were they -- were they negative pressure wound therapy

     4:03PM  8  wound care products, sir?

     4:03PM  9  A.  I don't believe so.

     4:03PM 10  Q.  Okay.  But even though you hadn't had any experience with

     4:03PM 11  wound care, while you were an employee of Medela, you had

     4:03PM 12  reviewed the KCI wound VAC, hadn't you?

     4:03PM 13  A.  Yes.

     4:03PM 14  Q.  As a matter of fact, approximately the last year you were

     4:03PM 15  employed by Medela, your primary job was to find a new

     4:03PM 16  business unit for Medela; is that right?

     4:03PM 17  A.  No, I don't believe so.

     4:03PM 18  Q.  Well, did you -- were you ever tasked for finding a new

     4:03PM 19  business unit for Medela?

     4:03PM 20  A.  Yes, sir.

     4:03PM 21  Q.  And over what time period was that?

     4:04PM 22  A.  It was probably over about a nine month period.

     4:04PM 23  Q.  I apologize.  During the last nine months that you were at

     4:04PM 24  Medela, was your primary job to find a new business unit to

     4:04PM 25  operate for Medela?
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     4:04PM  1  A.  Among the other things I was charged with, yes.

     4:04PM  2  Q.  Well, sir, as a matter of fact, weren't you given that as

     4:04PM  3  your primary responsibility, and your other responsibilities

     4:04PM  4  were given to other people so that you could focus on coming

     4:04PM  5  up with a new -- a new plan for Medela?

     4:04PM  6  A.  At one point, yes.

     4:04PM  7  Q.  And wasn't your -- one of your focuses for this new

     4:04PM  8  company for Medela, to be a company that would be involved in

     4:04PM  9  specialized suction?

     4:04PM 10  A.  Yes.

     4:04PM 11  Q.  And wasn't your -- one of your primary recommendations to

     4:04PM 12  Medela is that they start a new company that would be involved

     4:04PM 13  in wound healing?

     4:04PM 14  A.  That may have been one of the applications, yes, sir.

     4:05PM 15  Q.  And as a matter of fact, wasn't that your recommendation,

     4:05PM 16  that Medela start a company outside of the Medela corporate

     4:05PM 17  structure and start a new company that would be involved in

     4:05PM 18  wound healing?

     4:05PM 19  A.  Again, among several different applications, but I always

     4:05PM 20  had recommended it be an outside company.

     4:05PM 21  Q.  Yes.  And didn't -- wasn't the plan, from 2001, that you

     4:05PM 22  would be the president of this new outside company?

     4:05PM 23  A.  Yes, sir.

     4:05PM 24  Q.  And from 2001 wasn't there a discussion with Medela that

     4:05PM 25  this new outside company, that you would lead, would be
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     4:05PM  1  located perhaps in Boston or perhaps in San Diego?

     4:05PM  2  A.  There was some discussion outside of the main Chicago area

     4:05PM  3  where Medela was, but I think the Medela board wanted the

     4:06PM  4  company in Chicago.

     4:06PM  5  Q.  Well, let's not just say there was some discussion outside

     4:06PM  6  of it, Mr. Weston.  Isn't the truth that specifically you had

     4:06PM  7  discussions and recommended to Medela that you set up this new

     4:06PM  8  company in wound healing in San Diego, California?

     4:06PM  9  A.  No.  I don't believe so.

     4:06PM 10  Q.  Okay.  Well, we'll look at that and see if we can refresh

     4:06PM 11  your recollection.

     4:06PM 12            Okay.  In July of 2001 you were aware that Medela

     4:06PM 13  had contacted Kinetic Concepts and asked Kinetic Concepts to

     4:06PM 14  have a meeting with them in San Antonio?

     4:06PM 15  A.  Don't recall the exact date.  But certainly, there was

     4:06PM 16  that communication.

     4:06PM 17  Q.  Okay.  Well, let's pull up Exhibit 173 and see if this

     4:06PM 18  helps your recollection.  And Mr. Weston, I've got all of

     4:06PM 19  these documents we're going to talk about today.  I have the

     4:07PM 20  full copies.  Bring me the whole set, please.  I have full

     4:07PM 21  documents so if any time you want to see more than something

     4:07PM 22  on the screen, just ask, and we'll be happy to show you the

     4:07PM 23  entire document.  Is that fair?

     4:07PM 24  A.  Certainly.  If I could always have the original document,

     4:07PM 25  that would help me.
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     4:07PM  1  Q.  Certainly.  Okay.

     4:07PM  2            MR. SADLER:  Your Honor, may Mr. Macon and I

     4:07PM  3  approach very briefly?

     4:07PM  4            THE COURT:  Sure.  You want this on the record?

     4:07PM  5            MR. SADLER:  It's not necessary, sir.

     4:07PM  6            THE COURT:  Okay.

     4:07PM  7       (At the bench off the record)

     4:08PM  8            MR. SADLER:  Thank you, Your Honor.

     4:08PM  9            THE COURT:  Thank you, Mr. Sadler.

     4:08PM 10            Did you have a packet that --

     4:08PM 11            MR. MACON:  Yes, I do.  And I was delinquent.  Why

     4:08PM 12  don't we not -- why don't you -- let me get to that one.  In

     4:08PM 13  the meantime --

     4:09PM 14            THE COURT:  Well, if you want to, maybe you can give

     4:09PM 15  him the first couple and --

     4:09PM 16            MR. MACON:  That's exactly what I was thinking, Your

     4:09PM 17  Honor.

     4:09PM 18            THE COURT:  -- then we'll organize this later.

     4:09PM 19            MR. SADLER:  Do you have copies?

     4:09PM 20            MR. MACON:  Yes, I do.  Let me just make sure.  Here

     4:09PM 21  you go.

     4:09PM 22            MR. SADLER:  Thank you very much.

     4:09PM 23  BY MR. MACON:

     4:09PM 24  Q.  Mr. Weston.

     4:09PM 25  A.  Yes, sir.
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     4:09PM  1  Q.  Go ahead, Trevor.  This is 173.

     4:09PM  2            Mr. Weston, does this -- is this a -- an email that

     4:09PM  3  you sent to Urs Tanner?

     4:10PM  4  A.  Yes, sir.

     4:10PM  5  Q.  And so that everybody in the jury will understand, Mr.

     4:10PM  6  Tanner was not an officer of the United States Medela company,

     4:10PM  7  was he?

     4:10PM  8  A.  I don't believe so, no, sir.

     4:10PM  9  Q.  Mr. Tanner was the head of all of Medela, and he was

     4:10PM 10  located in Switzerland; is that correct?

     4:10PM 11  A.  Yes, I believe that's correct.

     4:10PM 12  Q.  Okay.  And did you send Mr. Tanner an email in July 15,

     4:10PM 13  2001?

     4:10PM 14  A.  Yes, sir.

     4:10PM 15  Q.  And at that time you see that attached to your email is a

     4:10PM 16  copy of Mr. Tanner's preparation for that meeting; is that

     4:10PM 17  correct?

     4:10PM 18  A.  Does look like there's an attachment, yes, sir.

     4:10PM 19  Q.  And you see -- do you see the reference to it, that that's

     4:10PM 20  what that was, was the preparation for Mr. Tanner's meeting?

     4:10PM 21  A.  Yes, it's discussion points.

     4:10PM 22  Q.  Okay.  And as a matter of fact, if you'll turn to the

     4:11PM 23  second page, and these are the discussion points about our

     4:11PM 24  visit to KCI of July 16, 2001.  Do you see that?

     4:11PM 25  A.  Yes, sir.
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     4:11PM  1  Q.  And at that time was it your primary job to be

     4:11PM  2  establishing this wound care company for Medela?

     4:11PM  3  A.  No, sir.

     4:11PM  4  Q.  Was it to be considering and making recommendations for

     4:11PM  5  this wound care company?

     4:11PM  6  A.  It was to come up with ideas for a new company, including

     4:11PM  7  wound care.

     4:11PM  8  Q.  And as a matter of fact, when you were talking about wound

     4:11PM  9  care, you were specifically talking about negative pressure

     4:11PM 10  wound therapy in competition with Kinetic Concepts, weren't

     4:11PM 11  you?

     4:11PM 12  A.  That was primary, but there were other applications in the

     4:11PM 13  wound arena.

     4:11PM 14  Q.  Okay.  So your primary focus was to set up a company that

     4:11PM 15  would compete with Kinetic Concepts in the wound care

     4:12PM 16  business; is that right?

     4:12PM 17  A.  No, sir.

     4:12PM 18  Q.  Was one of your primary goals to make recommendations

     4:12PM 19  about a company that would ultimately compete with Kinetic

     4:12PM 20  Concepts in the wound care business?

     4:12PM 21  A.  My task was to come up with a recommendation for an

     4:12PM 22  outside company that may use one of the various specialty

     4:12PM 23  suction applications.

     4:12PM 24  Q.  And one of the various ones that you were focussed on was

     4:12PM 25  competing with Kinetic Concepts, wasn't it?
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     4:12PM  1  A.  That was one under consideration, yes, sir.

     4:12PM  2  Q.  Now, are you aware of any document where Medela notified

     4:12PM  3  Kinetic Concepts that they were looking to set up a company in

     4:12PM  4  competition with it?

     4:12PM  5  A.  I'm not aware of a document like that.

     4:12PM  6  Q.  Okay.  Well, let's go over what -- as far as Medela was

     4:13PM  7  concerned, what the objectives were.  Do you see those bullet

     4:13PM  8  points?

     4:13PM  9  A.  Yes, sir.

     4:13PM 10  Q.  Would you read the third bullet point for the jury.  Read

     4:13PM 11  it out loud, please.

     4:13PM 12  A.  "Find out as much as possible about KCI's strategy,

     4:13PM 13  business intentions, business model and intellectual property

     4:13PM 14  position (patents, etc. - today and planned)."

     4:13PM 15  Q.  Do you know if Medela -- anyone at Medela had notified

     4:13PM 16  Kinetic Concepts that one of Medela's goals in this was to

     4:13PM 17  find out as much as they could about Kinetic Concepts'

     4:13PM 18  strategy?

     4:13PM 19  A.  I'm not aware of that.

     4:13PM 20  Q.  Do you have any knowledge that anyone from Medela called

     4:13PM 21  up Kinetic Concepts and say, we want to investigate how you

     4:13PM 22  make money?

     4:13PM 23  A.  I'm not aware of that, sir.

     4:13PM 24  Q.  Did -- do you have any belief or any knowledge that anyone

     4:13PM 25  from Kinetic Concepts knew that one of the goals that Medela
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     4:14PM  1  had in this meeting was to find out information about Kinetic

     4:14PM  2  Concepts' patents?

     4:14PM  3  A.  I'm not aware of that, sir.

     4:14PM  4  Q.  And Medela didn't want to find out just about the issued

     4:14PM  5  patents.  They were also interested in the patents that KCI

     4:14PM  6  filed the applications for or they had planned; isn't that

     4:14PM  7  correct?

     4:14PM  8  A.  I'm not sure, sir.

     4:14PM  9  Q.  Well, it says that -- find out as much as possible about

     4:14PM 10  Kinetic Concepts' intellectual property position, patents

     4:14PM 11  today and planned.  Wouldn't you believe that a reasonable

     4:14PM 12  reading of that is that they were interested in what KCI had

     4:14PM 13  coming down the pike in terms of patents?

     4:14PM 14  A.  I think you can infer that from the words, yes, sir.

     4:14PM 15  Q.  Okay.  Let's go to -- lets go down.  Like I say, you

     4:14PM 16  have -- you have the written copy there.  So I want to make

     4:15PM 17  sure if you have any problem, if you think there's anything

     4:15PM 18  there, I just want to make sure you see it.

     4:15PM 19            Okay.  Do you see paragraph 4?

     4:15PM 20  A.  Yes, sir.  I see that.

     4:15PM 21  Q.  Now, that's -- would you pronounce that word?

     4:15PM 22  A.  Fragen.

     4:15PM 23  Q.  Do you know what that means?

     4:15PM 24  A.  No, sir.

     4:15PM 25  Q.  Would you read to the jury the first bullet point?  Let me
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     4:15PM  1  just ask you, if I told you it meant questions, would that be

     4:15PM  2  -- seem reasonable to you?

     4:15PM  3  A.  I really don't know what it means, but I'm sure you've

     4:15PM  4  researched it very thoroughly.

     4:15PM  5  Q.  Thank you.  Would you read the first bullet point, and

     4:15PM  6  let's see what questions Medela had.

     4:15PM  7  A.  The first bullet point says:  What else does KCI have,

     4:15PM  8  what other patents (known or not known today) does KCI have,

     4:15PM  9  other intellectual properties.

     4:16PM 10  Q.  Well, as a matter of fact, as part of your job to develop

     4:16PM 11  this new outside company, you were looking into these issues.

     4:16PM 12  You wanted to know what patents KCI had, didn't you?

     4:16PM 13  A.  I believe there was some research done on that, yes, sir.

     4:16PM 14  Q.  Well, you say you believe.  As a matter of fact, didn't

     4:16PM 15  you do extensive research with respect to Kinetic Concepts'

     4:16PM 16  patents, including prior art?

     4:16PM 17  A.  I wouldn't call it extensive.  I think there was a

     4:16PM 18  substantial amount done, yes, sir.

     4:16PM 19  Q.  And so these were questions that you wanted answered

     4:16PM 20  because you wanted to know -- you wanted to know how strong

     4:16PM 21  were Kinetic Concepts' patents; is that correct?

     4:16PM 22  A.  I think any time you're looking at a new area, you'd want

     4:16PM 23  to try to gather all the information that you can, and that

     4:16PM 24  was part of -- my job was to gather all the information

     4:16PM 25  possible.
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     4:16PM  1  Q.  Well, let me just ask you specifically, Mr. Weston.

     4:16PM  2  Wasn't it true that you were trying to find out if there were

     4:17PM  3  ways to beat Kinetic Concepts' patents?

     4:17PM  4  A.  I wouldn't characterize it that way.  No, sir.

     4:17PM  5  Q.  And you're telling the jury that you didn't go look to

     4:17PM  6  find prior art to try to defeat Kinetic Concepts' patents?

     4:17PM  7  A.  Again, I wouldn't characterize it that way.  But

     4:17PM  8  certainly, we were looking for -- at the market, and we were

     4:17PM  9  trying to establish what information was available and what

     4:17PM 10  was prior art.

     4:17PM 11  Q.  Okay.  And did anyone tell Kinetic Concepts that while

     4:17PM 12  they were having this meeting, that Medela was out looking

     4:17PM 13  trying to invalidate the Wake Forest patents?

     4:17PM 14  A.  Well, again, we were looking for information.  I don't

     4:17PM 15  think there was any particular intention about invalidating a

     4:17PM 16  patent.  But gathering the information and then trying to see

     4:17PM 17  what direction to go in, was what we were trying to do.

     4:18PM 18  Q.  And as a matter of fact, isn't it true that Medela didn't

     4:18PM 19  tell Kinetic Concepts that it was holding this meeting in

     4:18PM 20  order to find out information about Kinetic Concepts' patents?

     4:18PM 21  They didn't tell KCI that at all, did they?

     4:18PM 22  A.  I think that aspect -- I'm not aware of any information

     4:18PM 23  flow on that particular aspect.

     4:18PM 24  Q.  Well, as a matter of fact, you know that what Medela told

     4:18PM 25  Kinetic Concepts is, let's have a meeting and maybe we can
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     4:18PM  1  sell you some pumps.  You remember that?

     4:18PM  2  A.  Yes, sir.

     4:18PM  3  Q.  Okay.  And do you have any knowledge that anyone from

     4:18PM  4  Medela said, the real reason for this meeting is so we can

     4:18PM  5  find out information that we don't know about you?

     4:18PM  6  A.  Well, my feeling is your previous question, Medela wanted

     4:18PM  7  to sell them pumps.  That was the primary objective of the

     4:19PM  8  meeting.

     4:19PM  9  Q.  It's interesting -- it's interesting, sir.  The initial

     4:19PM 10  objectives are to find out as much as they can about KCI.  You

     4:19PM 11  see that, don't you?

     4:19PM 12  A.  In the objectives?

     4:19PM 13  Q.  Yes, sir.

     4:19PM 14  A.  Yes.

     4:19PM 15  Q.  Okay.  Well, let's talk -- let's talk about it.  In -- you

     4:19PM 16  began reviewing KCI materials, didn't you?

     4:19PM 17  A.  Yeah.  Among other things, yes.

     4:19PM 18  Q.  Okay.  And as a matter of fact, in August of 2001 you

     4:19PM 19  reviewed -- you got a copy of Kinetic Concepts' operating

     4:19PM 20  manual, and you reviewed it very carefully, didn't you?

     4:19PM 21  A.  At some point I did.  I'm not sure the exact date but --

     4:19PM 22  Q.  Okay.  Let's see if we can help you here.

     4:19PM 23  A.  I'm sure you've researched this very thoroughly, and your

     4:19PM 24  data is probably correct.

     4:20PM 25  Q.  Thank you.  Let's look at Plaintiff's Exhibit 364.  Ready
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     4:20PM  1  to give him a couple of them?

     4:20PM  2            MS. GULDE:  Should be in order.

     4:20PM  3            MR. MACON:  Okay.  This should be in order.  Mr.

     4:20PM  4  Weston, if you have any question.  And you can pick them up at

     4:20PM  5  the end of the day.

     4:20PM  6  BY MR. MACON:

     4:20PM  7  Q.  This is an email that you sent within about two or three

     4:20PM  8  weeks after the first meeting that Medela had with Kinetic

     4:20PM  9  Concepts.  Do you see that?

     4:20PM 10            MR. SADLER:  I apologize, Mr. Macon.  Which exhibit?

     4:20PM 11            MR. MACON:  I'm sorry.  It's 364.  Should be the

     4:20PM 12  first.

     4:20PM 13            MR. SADLER:  114 is the first one.

     4:20PM 14            MS. GULDE:  They're in numerical order, Mr. Sadler.

     4:20PM 15            MR. SADLER:  Thank you very much.

     4:20PM 16            THE COURT:  Okay.  Help me.  What exhibit number is

     4:20PM 17  this?

     4:20PM 18            MR. MACON:  364, Your Honor.

     4:20PM 19            THE COURT:  Okay.  Thank you.

     4:20PM 20  BY MR. MACON:

     4:20PM 21  Q.  Okay.  Now, Mr. Weston, in August were you writing Mr.

     4:20PM 22  Quackenbush, Mr. Tanner, Mr. Larsson and Mr. Leszkiewicz about

     4:21PM 23  KCI's products?

     4:21PM 24  A.  Yes, sir.

     4:21PM 25  Q.  Okay.  And just so we'll tell everybody --
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     4:21PM  1  A.  If I could just, these are not in the --

     4:21PM  2  Q.  They're in numerical order, sir.

     4:21PM  3  A.  My first one is P114.

     4:21PM  4  Q.  They're in numerical order.  1, 2, 3, 4, 5.  So 364 would

     4:21PM  5  be after 363.

     4:21PM  6  A.  Okay.  So you want me to go through?

     4:21PM  7  Q.  Take your time.  Whatever you want to see.

     4:21PM  8            And so we'll all know, Mr. Quackenbush was the head

     4:21PM  9  of Medela USA; is that correct?

     4:21PM 10  A.  Yes.  He was president of Medela, Inc., USA.

     4:21PM 11  Q.  And as you've already said, Mr. Tanner was head of Medela

     4:21PM 12  AG?

     4:21PM 13  A.  Yes, sir.

     4:21PM 14  Q.  And Mr. Larsson was one of the owners of Medela AG?

     4:21PM 15  A.  Yes, sir.

     4:21PM 16  Q.  And Mr. Leszkiewicz was a fellow employee at Medela?

     4:22PM 17  A.  Yes, he was.

     4:22PM 18  Q.  And he was a fellow employee at Medela who ultimately came

     4:22PM 19  to work with you, or for you, at BlueSky?

     4:22PM 20  A.  He wasn't an employee, but he was -- he did work with us

     4:22PM 21  in a capacity.

     4:22PM 22  Q.  He was a distributor, wasn't he?

     4:22PM 23  A.  He was a distributor, yes, sir.

     4:22PM 24  Q.  Okay.  Well, let's read this.  "Here is the information

     4:22PM 25  that I was looking for regarding intermittent use of the
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     4:22PM  1  pump."  Now, you knew that Kinetic Concepts, in the Argenta

     4:22PM  2  patent, used their pump on both continuous and an intermittent

     4:22PM  3  method, didn't you?

     4:22PM  4  A.  I'm not sure if I knew it at that time.  I do today.

     4:22PM  5  Q.  Well, as a matter of fact, you wrote an email, said, "This

     4:22PM  6  is the information I was looking for regarding intermittent

     4:22PM  7  use of the pump."  You were talking about Kinetic Concepts'

     4:22PM  8  pump, weren't you?

     4:22PM  9  A.  Yes, sir.

     4:22PM 10  Q.  And so you were talking about intermittent use of the

     4:22PM 11  Kinetic Concepts' pump, weren't you?

     4:22PM 12  A.  Yes, sir.

     4:22PM 13  Q.  And what you had done is you had obtained an operating

     4:23PM 14  manual for the VAC.  Is that correct?

     4:23PM 15  A.  Yes, for the KCI VAC.  Yes, sir.

     4:23PM 16  Q.  And you had gone over and carefully reviewed the

     4:23PM 17  instructions how to use the pump, the pressure levels and the

     4:23PM 18  clinical information; is that correct?

     4:23PM 19  A.  I said it contained that.  I'm sure I did review those

     4:23PM 20  portions.

     4:23PM 21  Q.  And as a matter of fact, what you were most interested in

     4:23PM 22  was that you looked at the section concerning intermittent

     4:23PM 23  therapy, didn't you?

     4:23PM 24  A.  Certainly, you know, you can see from here, yes, there was

     4:23PM 25  studies showing intermittent therapy.
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     4:23PM  1  Q.  And you continued, throughout the remainder of 2001, to do

     4:23PM  2  investigation on Kinetic Concepts and Dr. Argenta's patent,

     4:23PM  3  didn't you?

     4:23PM  4  A.  To some degree, among my other duties, and trying to put

     4:24PM  5  together the plan, yes, sir.

     4:24PM  6  Q.  And part of the reason for that is that one of your

     4:24PM  7  primary recommendations for a plan was that Medela set up a

     4:24PM  8  company that would compete with Kinetic Concepts, wasn't it?

     4:24PM  9  A.  My recommendation was to set up an outside company in a

     4:24PM 10  specialized area of suction, yes, sir.

     4:24PM 11  Q.  And it would compete with Kinetic Concepts?

     4:24PM 12  A.  Not necessarily, sir.

     4:24PM 13  Q.  Well, were you -- did you -- were you interested in doing

     4:24PM 14  wound healing?

     4:24PM 15  A.  Was looking at a variety of different type of applications

     4:24PM 16  for specialty suction.

     4:24PM 17  Q.  Were you interested in doing wound healing?

     4:24PM 18  A.  That was one, yes, sir.

     4:24PM 19  Q.  And as a matter of fact, wasn't the reason that you spent

     4:24PM 20  your time analyzing the KCI VAC and analyzing Dr. Argenta's

     4:24PM 21  patent is because you were planning to compete with KCI; isn't

     4:24PM 22  that true?

     4:24PM 23  A.  The background research that we're doing to try to get

     4:25PM 24  information so that we could establish a new company.  We did

     4:25PM 25  certainly look at those documents.
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     4:25PM  1  Q.  And are any of these documents -- do you talk about

     4:25PM  2  looking at the patents for any other company?

     4:25PM  3  A.  Not that I can recall.

     4:25PM  4  Q.  Okay.  Did Medela hold meetings with any of the other

     4:25PM  5  companies it wanted to compete with, other than KCI?

     4:25PM  6  A.  Not that I'm aware of.

     4:25PM  7  Q.  Okay.  So just so we're aware, although you say you're

     4:25PM  8  looking at a lot of different options, the only option that

     4:25PM  9  you were looking at for looking at their patent was KCI; is

     4:25PM 10  that right?

     4:25PM 11  A.  I would say yes, sir.

     4:25PM 12  Q.  And the only option that you met with, tried to get

     4:25PM 13  information from directly, was KCI; is that correct?

     4:26PM 14  A.  That would be to the best of my knowledge.

     4:26PM 15  Q.  Okay.  And to your knowledge did anyone from Medela ever

     4:26PM 16  say, hey, KCI, we think it's just fair to tell you that the

     4:26PM 17  purpose of our meetings, the purpose of us asking all these

     4:26PM 18  questions is that we want to get information out of you so we

     4:26PM 19  can defeat your patents?

     4:26PM 20  A.  Well, I don't believe that is why the meetings took place.

     4:26PM 21  But I don't believe there was any communication the way you

     4:26PM 22  described, sir.

     4:26PM 23  Q.  And did anyone ever say, hey, KCI, the reason we're having

     4:26PM 24  these meetings with you is we want to compete with you?

     4:26PM 25  Anybody ever say that?
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     4:26PM  1  A.  Again, I don't think that was the objective of the

     4:26PM  2  meetings.  But as you said, there was not any communication to

     4:26PM  3  that regard, sir.

     4:26PM  4  Q.  Well, let's talk.  You say the goals in 2001 were not to

     4:27PM  5  compete with the VAC.  Is that what you're telling the jury?

     4:27PM  6  A.  My goals?

     4:27PM  7  Q.  Yours, as employee of Medela.

     4:27PM  8  A.  My goal was to go out and evaluate the suction market and

     4:27PM  9  to come up with a comprehensive plan so that a new company

     4:27PM 10  could be established and formed, sort of a second leg for

     4:27PM 11  Medela.

     4:27PM 12  Q.  Sir, as an executive with Medela, was it your intent in

     4:27PM 13  2001 to set up a strategy to compete with the VAC?

     4:27PM 14  A.  No, sir.

     4:27PM 15  Q.  Okay.  Let's look at exhibit -- Plaintiff's 204, please.

     4:28PM 16  Okay.  Did you find it, Mr. Weston?

     4:28PM 17  A.  I did.

     4:28PM 18  Q.  Okay.  Is this an email that you sent to Mr. Beat Moser in

     4:28PM 19  November 2001?

     4:28PM 20  A.  Yes, sir.

     4:28PM 21  Q.  And would you explain who Mr. Moser was?

     4:28PM 22  A.  He was in charge of marketing for the Medela companies in

     4:28PM 23  Switzerland.

     4:28PM 24  Q.  Okay.  So he was a Swiss employee, and you were talking to

     4:28PM 25  him at that point?

                                                                            1071

                                        Weston - Direct

     4:28PM  1  A.  Yes, sir.

     4:28PM  2  Q.  Okay.  And you sent to him a summary of your options to

     4:28PM  3  pursue wound drainage with vacuum.  You see that?

     4:28PM  4  A.  Yes, sir.

     4:28PM  5  Q.  And as a matter of fact, wasn't this strategy and tactics

     4:28PM  6  to try to defeat the VAC?

     4:28PM  7  A.  Can I have time --

     4:28PM  8  Q.  You take as much time as you want to, sir.

     4:28PM  9  A.  -- this second portion.

     4:29PM 10  Q.  You didn't have an opportunity to read this in preparation

     4:29PM 11  for the trial?

     4:29PM 12  A.  I may have scanned it over, but there were hundreds of --

     4:29PM 13  Q.  Okay.  Thank you.

     4:29PM 14  A.  -- exhibits to --

     4:29PM 15  Q.  There are a lot of your emails on the subject, aren't

     4:29PM 16  there?

     4:29PM 17  A.  No.  This looks like a document I had put together about

     4:29PM 18  some of the different options to look at for the KCI VAC-type

     4:29PM 19  product.

     4:29PM 20  Q.  And if we turn and look at -- and I'm -- Trevor, will you

     4:29PM 21  just put -- on the second page, just put up the first

     4:29PM 22  paragraph, just that first short paragraph.

     4:29PM 23            Okay.  So this memo -- this memo wasn't talking just

     4:29PM 24  generally about options for any sort of company.  It was

     4:29PM 25  talking about strategy and tactics for beating the VAC, wasn't
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     4:30PM  1  it?

     4:30PM  2  A.  It was looking at options for the KCI VAC, right.

     4:30PM  3  Q.  Okay.  So in November you were specifically focussed on

     4:30PM  4  options to go after the VAC; is that correct?

     4:30PM  5  A.  This is one of several ideas that I had.  Yes, sir.

     4:30PM  6  Q.  Are there any other ideas expressed in this -- recall

     4:30PM  7  about any other options that you expressed in this email?

     4:30PM  8  A.  No, not in this email.  No, sir.

     4:30PM  9  Q.  Okay.  And going back to that first paragraph, what you

     4:30PM 10  were trying to do is to get -- to move around Dr. Argenta's

     4:30PM 11  patents, weren't you?

     4:30PM 12  A.  I think when -- the term move around is look at, it's, you

     4:30PM 13  know, find a way into a market, such as several markets we

     4:30PM 14  looked at, that would lessen any risk to the Medela companies.

     4:30PM 15  Q.  But was your goal to try to move around Dr. Argenta's

     4:30PM 16  patent?

     4:30PM 17  A.  I would say no, sir.

     4:31PM 18  Q.  Okay.  Would you read the first sentence of your -- of

     4:31PM 19  your strategy?

     4:31PM 20  A.  "Increasingly, we are all aware that there is room to move

     4:31PM 21  around the patent of KCI."

     4:31PM 22  Q.  So.  So let's stop there, and we'll go to the second

     4:31PM 23  sentence.  So your goal was to move around that patent,

     4:31PM 24  weren't you?

     4:31PM 25  A.  That's the words it says there, but I don't think that
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     4:31PM  1  expresses the true intent.

     4:31PM  2  Q.  So when you wrote this and sent it to the president of the

     4:31PM  3  Swiss company, to the -- you had the wrong language in there?

     4:31PM  4  You didn't really mean that you wanted to move around the

     4:31PM  5  patent?

     4:31PM  6  A.  I think we were looking -- definitely looking at the

     4:31PM  7  patents.

     4:31PM  8  Q.  Okay.

     4:31PM  9  A.  Yes, sir.

     4:31PM 10  Q.  And weren't you looking at moving around those patents?

     4:31PM 11  A.  Looking at ways to enter markets that would lessen risk.

     4:31PM 12  Yes, sir.

     4:31PM 13  Q.  You were trying to get around those patents, weren't you?

     4:31PM 14  A.  I think that would not be a correct characterization, but

     4:31PM 15  that's -- that is what it says there, sir.

     4:31PM 16  Q.  Those are your words, aren't they?

     4:31PM 17  A.  They are my words, sir.

     4:31PM 18  Q.  Okay.  And you set out -- said there were a few options

     4:32PM 19  for Urs Tanner for the meeting with Mr. Ware; is that correct?

     4:32PM 20  A.  Yeah, that's helpful.  Thank you.  Yes.

     4:32PM 21  Q.  And you knew that Mr. Tanner had set up meeting with Mr.

     4:32PM 22  Ware?

     4:32PM 23  A.  Yes, sir.

     4:32PM 24  Q.  And do you have any idea that Mr. Tanner at that meeting

     4:32PM 25  ever told Mr. Ware that you were trying to move around the
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     4:32PM  1  patent?

     4:32PM  2  A.  I didn't attend that meeting, so I don't know what went on

     4:32PM  3  there, sir.

     4:32PM  4  Q.  Did anyone ever tell you that -- if Mr. Tanner told the

     4:32PM  5  truth, that you were looking to move around the KCI patents?

     4:32PM  6  A.  Well, I don't think that would be the truth.  But I don't

     4:33PM  7  know if that was communicated or not.

     4:33PM  8  Q.  That's your language, is it not?

     4:33PM  9  A.  Yes, sir.

     4:33PM 10  Q.  Okay.  And was one of the options that you set out to move

     4:33PM 11  around it, would be to set up a small company and to have that

     4:33PM 12  small company go ahead and sell pumps and kits in competition

     4:33PM 13  with Kinetic Concepts?

     4:33PM 14  A.  Well, what we were trying to do was to set up a new

     4:33PM 15  company, and that company would focus on a specialized suction

     4:33PM 16  application.  We're looking at a variety of those.  And this

     4:33PM 17  was certainly one that was under contemplation.  Yes, sir.

     4:33PM 18  Q.  Okay.  Let me just ask you this, and see if we can make it

     4:33PM 19  clear.  In this memo, didn't you tell Mr. Tanner that one

     4:33PM 20  strong option would be for you to set up a small company

     4:33PM 21  separate from Medela and then go straight in competition with

     4:33PM 22  Kinetic Concepts and the patent?

     4:33PM 23  A.  Well, it would help if you could highlight that for me.

     4:33PM 24  Otherwise, I'll have to read the whole document.  I'm sure

     4:34PM 25  you've done a little research on it.
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     4:34PM  1  Q.  Yes, sir, if you want to go to --

     4:34PM  2  A.  That would be helpful.

     4:34PM  3  Q.  I'd be glad to.

     4:34PM  4            Trevor, if you would go to a place called tactics.

     4:34PM  5  You see, "Begin with 100 to 200 pumps that would be placed in

     4:34PM  6  the market along with appropriate disposables"?

     4:34PM  7  A.  Yes, sir, I see that.

     4:34PM  8  Q.  And as a matter of fact, you did market your pumps with

     4:34PM  9  appropriate disposables, didn't you?

     4:34PM 10  A.  Eventually, yes, we did have disposables.

     4:34PM 11  Q.  And when you set up your BlueSky company, less than a year

     4:34PM 12  after this, you did it in a way where you had the Medela pumps

     4:34PM 13  and the disposables, as you discussed in 2001?

     4:35PM 14  A.  I think it was eight, nine months after we set up, we did

     4:35PM 15  have disposable kits.  Yes, sir.

     4:35PM 16  Q.  Okay.  And do you recall that you continued this practice,

     4:35PM 17  and looking at KCI patents, and in January of 2002 you and Mr.

     4:35PM 18  Tim Johnson, both Medela employees, met -- already been paid

     4:35PM 19  by Medela, with a consultant, to try and figure out how you

     4:35PM 20  could get around the KCI patents.  Do you recall that?

     4:35PM 21  A.  We had quite a few meetings.  I don't remember that

     4:35PM 22  specifically.

     4:35PM 23  Q.  Do you remember that you had quite a few meetings talking

     4:35PM 24  about how to get around the KCI patents?

     4:35PM 25  A.  Just meetings with various people in who used suction
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     4:35PM  1  pumps and equipment, and wound care certainly was one of

     4:35PM  2  those.

     4:35PM  3  Q.  Well, do you specifically recall that you had meetings

     4:35PM  4  talking to people, trying to get information to defeat the KCI

     4:36PM  5  patents?

     4:36PM  6  A.  Again, my job was to get all the information possible so

     4:36PM  7  that I could put the best plan together.  And certainly, wound

     4:36PM  8  care was part of that.

     4:36PM  9  Q.  I'm sorry, Mr. Weston.  I didn't make the question clear.

     4:36PM 10  You recall that you had meetings in 2001 and 2002 while you

     4:36PM 11  were a Medela employee to try to get information to defeat the

     4:36PM 12  Kinetic Concepts' patents?

     4:36PM 13  A.  Again, I wouldn't characterize that as defeat.  But

     4:36PM 14  certainly, we had meetings.  There's no question about that.

     4:36PM 15  Q.  Okay.  Let's look at Plaintiff's Exhibit 309.

     4:37PM 16  A.  I can't see to locate that one.

     4:37PM 17  Q.  Let me get you another copy.  That's not a problem.

     4:37PM 18  A.  It would be helpful if I can get the order -- in the order

     4:37PM 19  that they're going to come up, versus just this pile.  I don't

     4:37PM 20  know if that might be possible.

     4:37PM 21  Q.  We'll try to work it out for you, sir.  Here's Exhibit

     4:37PM 22  309.

     4:37PM 23  A.  Thank you.

     4:37PM 24  Q.  Let me just look here for you.

     4:37PM 25  A.  There are two numbering systems there, so it's hard to --
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     4:38PM  1  Q.  It's here, but that's okay.

     4:38PM  2  A.  Okay.

     4:38PM  3  Q.  Is -- in early January of 2002 did you send -- go to the

     4:38PM  4  head guys in the Switzerland office and the president of the

     4:38PM  5  U.S. office, an email talking about your meeting with a

     4:38PM  6  consultant?

     4:38PM  7  A.  Yes, sir.

     4:38PM  8  Q.  And was the purpose of that meeting to gather information

     4:38PM  9  about Kinetic Concepts and its patents?

     4:38PM 10  A.  I think this meeting, again, was a wound care meeting with

     4:38PM 11  a wound care expert, and we were gathering information on

     4:38PM 12  that.  And certainly, the Kinetic Concepts VAC product was

     4:38PM 13  discussed.

     4:38PM 14  Q.  Well, was it discussed, or was that the purpose?  Would

     4:38PM 15  you -- well, let me read the second sentence.  "This meeting

     4:38PM 16  gives very valuable information on the VAC system and also

     4:38PM 17  information on prior art."  Do you see that?

     4:38PM 18  A.  Yes, sir.

     4:38PM 19  Q.  Now, does it talk about any other potential competitor

     4:39PM 20  other than KCI and the VAC?

     4:39PM 21  A.  The email?  No, I don't see anything, sir.

     4:39PM 22  Q.  Okay.  And it talks about prior art.  That was prior art

     4:39PM 23  that you were trying to get to get around the KCI patents; is

     4:39PM 24  that right?

     4:39PM 25  A.  Again, the moving around type of characterization -- prior
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     4:39PM  1  art are things that are in the public domain before a patent.

     4:39PM  2  Q.  Were you trying to defeat Dr. Argenta's patents, sir?

     4:39PM  3  A.  I wouldn't characterize it that way.

     4:39PM  4  Q.  Would you like to tell the jury why you're looking for

     4:39PM  5  prior art, that's only used in patent proceedings, if you

     4:39PM  6  weren't trying to -- weren't trying to defeat Dr. Argenta's

     4:39PM  7  patent?

     4:39PM  8  A.  Well, I would like to tell the jury this -- I was charged

     4:39PM  9  with finding a strategy for Medela.  When I was first hired

     4:39PM 10  with Medela 20 years ago, the advertisement said medical

     4:39PM 11  suction pumps.  So I went to an interview and found out that

     4:40PM 12  primarily it was going to be breast pumps, but they had a

     4:40PM 13  large range of general purpose suction pumps.  The only

     4:40PM 14  application they had been able to find was for vacuum delivery

     4:40PM 15  of babies.  This is a procedure used instead of forceps, and

     4:40PM 16  it's a better way to get babies out than sort of hooking onto

     4:40PM 17  their head and pulling them out.  You use a very soft cup to

     4:40PM 18  pull the baby out.  That was the only application we were able

     4:40PM 19  to find for the suction pumps.

     4:40PM 20            And Olney Larsson, who formed the company, and

     4:40PM 21  Michael Larsson, they liked to make pumps.  And they made

     4:40PM 22  these general purpose suction pumps.  And we tried for 20

     4:40PM 23  years, to try to sell these general purpose suction pumps

     4:40PM 24  which are -- they were very successful in Europe, Germany in

     4:40PM 25  particular, in selling these pumps.  And we kept coming back
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     4:40PM  1  time and again, and they said, we want to sell these pumps.

     4:40PM  2  We want to sell these pumps.

     4:41PM  3            So I was charged with coming up with a plan to avoid

     4:41PM  4  continuing to churn and spend years worth of work trying to

     4:41PM  5  penetrate a market in the United States that really didn't

     4:41PM  6  exist.  And so that's why I was spending the time to go into

     4:41PM  7  depth to really try to find applications that would work well.

     4:41PM  8  And that's what we were doing.

     4:41PM  9  Q.  Thank you, Mr. Weston.  I really appreciate that.  But let

     4:41PM 10  me get back to the question, sir.  You said in this meeting

     4:41PM 11  that you got valuable information about the VAC; is that

     4:41PM 12  correct?

     4:41PM 13  A.  Yes, sir.

     4:41PM 14  Q.  You didn't say you got valuable information about any

     4:41PM 15  other sort of suction device, did you?

     4:41PM 16  A.  Not at this particular meeting, sir.

     4:41PM 17  Q.  Okay.  And you said you got information about prior art;

     4:41PM 18  is that correct?

     4:41PM 19  A.  Yes, sir.

     4:41PM 20  Q.  And the prior art you got information for concerned the

     4:41PM 21  KCI VAC; is that correct?

     4:41PM 22  A.  I believe so, yes, sir.

     4:41PM 23  Q.  And so -- and you can't tell us -- you can't show us any

     4:41PM 24  document that showed that you investigated the prior art of

     4:42PM 25  any other patent, did you?
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     4:42PM  1  A.  No, sir.

     4:42PM  2  Q.  And if you look through your notes and all the papers that

     4:42PM  3  you wrote, you show that the only patents that you were out

     4:42PM  4  trying to get -- move around, were Dr. Argenta's patents,

     4:42PM  5  weren't they?

     4:42PM  6  A.  Well, again, I would characterize that, but that certainly

     4:42PM  7  was an area we were looking at very strongly.

     4:42PM  8  Q.  And move around are your words, aren't they?

     4:42PM  9  A.  I believe in one of the emails it says that, but I don't

     4:42PM 10  think that really characterized what we were trying to

     4:42PM 11  accomplish.

     4:42PM 12  Q.  And this meeting conducted by two Medela employees in

     4:42PM 13  January with Ms. Lockhardt, you found out that she thought

     4:42PM 14  very highly of the VAC, didn't she?

     4:42PM 15  A.  I don't recall.

     4:42PM 16  Q.  Okay.  Well, we'll look at it.  If you'll go -- Trevor, if

     4:42PM 17  you'll go to -- let's see.  1545.

     4:43PM 18            THE COURT:  What is -- is that an exhibit, sir?

     4:43PM 19            MR. MACON:  No.  I'm sorry.  This is still -- I'm

     4:43PM 20  sorry.  This is still Exhibit 309.

     4:43PM 21            THE COURT:  Oh, okay.  Thank you.

     4:43PM 22  BY MR. MACON:

     4:43PM 23  Q.  And did you see -- if you go to the VAC system, do you see

     4:43PM 24  that Donna -- who was the consultant you talked to, correct?

     4:43PM 25  A.  Yes, sir.
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     4:43PM  1  Q.  And she said she felt that the VAC worked very well for

     4:43PM  2  many reasons; is that correct?

     4:43PM  3  A.  Yes, sir.

     4:43PM  4  Q.  And she thought that the VAC was very cost-effective?

     4:43PM  5  A.  It appears so, yes, sir.

     4:43PM  6  Q.  And you talked to her and you found the name of Dr. Spahn,

     4:43PM  7  didn't you?

     4:43PM  8  A.  Yes.  His name came up, yes, sir.

     4:43PM  9  Q.  And as a matter of fact, Dr. Spahn is somebody who you're

     4:43PM 10  going to have come here and testify; is that right?

     4:43PM 11  A.  I believe he's going to testify.  Yes, sir.

     4:44PM 12  Q.  And so before you ever left the employ of Medela, you were

     4:44PM 13  already finding the names of people that you will use as

     4:44PM 14  witnesses in this case; is that right?

     4:44PM 15  A.  I don't think we contemplated ever being in a courtroom

     4:44PM 16  like this.

     4:44PM 17  Q.  Well, sir, are you telling this jury that you did not

     4:44PM 18  specifically contemplate being in trial in San Antonio, Texas?

     4:44PM 19  A.  I believe the -- there was some information about -- I'm

     4:44PM 20  not sure if that's going to go into an area that --

     4:44PM 21  Q.  Sir.

     4:44PM 22  A.  -- that we can't discuss.

     4:44PM 23  Q.  Sir, isn't it true that as part of your plan, and the

     4:44PM 24  recommendation you gave to Medela, you told them that you

     4:44PM 25  would end up -- you would end up in litigation with Kinetic
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     4:45PM  1  Concepts; isn't that true?

     4:45PM  2  A.  Again, I don't want to say anything I'm not supposed to,

     4:45PM  3  but there was some thought on -- you know, there was a

     4:45PM  4  propensity for litigation from Kinetic Concepts.

     4:45PM  5  Q.  Well, sir, as a matter of fact, didn't you say in the

     4:45PM  6  memo, the recommendation that you sent while you're being paid

     4:45PM  7  by Medela, that you expected that if you launched this new

     4:45PM  8  company, that you would be sued for patent infringement?

     4:45PM  9  A.  Don't recall that specifically, but that could be.

     4:45PM 10  Q.  And as a matter of fact, didn't you say that when we are

     4:45PM 11  sued in Texas for patent infringement, that your plan was to

     4:45PM 12  hire your brother, Karl Weston?

     4:45PM 13  A.  I believe there's a document that says that, yes, sir.

     4:45PM 14  Q.  And when you say there's a document, that is a document

     4:45PM 15  that you wrote, saying that you expected litigation and you

     4:46PM 16  expected to be sued in Texas.  That's something you wrote,

     4:46PM 17  isn't it?

     4:46PM 18  A.  Yes, but I don't think we expected to be sued.

     4:46PM 19  Q.  Well, we can look at that document tomorrow.

     4:46PM 20            MR. MACON:  Your Honor, this would be a good time.

     4:46PM 21            THE COURT:  Okay.  Okay.  Ladies and gentlemen, I

     4:46PM 22  know we're quitting a little bit early.  By the way, tomorrow

     4:46PM 23  we're going to have to quit at 4:00, just to let you know.

     4:46PM 24  Then remember, Thursday we come back at 1:30.  And then Friday

     4:46PM 25  we're only here in the morning.  So remember that.  But in the
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     4:46PM  1  morning we'll be here at 9:00, at 9:00.

     4:46PM  2            So we will be out this afternoon at this hour.

     4:46PM  3  Thank you so much for your kind attention.  Be safe on your

     4:46PM  4  way home, and we'll see you in the morning a little bit before

     4:46PM  5  9:00.  All rise for the jury.  And Mr. Ramirez, please lead

     4:46PM  6  the jury out.

     4:46PM  7       (Jury leaves courtroom)

     4:47PM  8            THE COURT:  Thank you, Mr. Weston.  You may step

     4:47PM  9  down.  We'll be in recess.  I've got hearings this afternoon

     4:47PM 10  at 5:00, so if you can make a little room just on the corner

     4:47PM 11  of your desk, I would appreciate it.  And I will see the

     4:47PM 12  lawyers between 5:45 and 6:00.

     4:47PM 13            MR. MACON:  Yes, sir.  We'll be available.

     4:47PM 14            THE COURT:  If you'll just wait outside.  Everybody

     4:47PM 15  else is certainly excused.

     4:47PM 16       (Overnight recess)
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     08:27AM  1       (June 7, 2006.)

     08:57AM  2            THE COURT:  I understood the lawyers wanted to talk?

     08:57AM  3            MR. MACON:  Yes, Your Honor.  Our next two witnesses

     08:57AM  4   are going to be experts and I screwed up last night.  I didn't

     08:57AM  5   bring -- he was here, but I didn't bring him after the --

     08:58AM  6   after the deposition.  I'm wondering, there are -- there's --

     08:58AM  7   there are discrete issues, neither of them being challenged in

     08:58AM  8   full, there are discrete issues for each of them, also I note

     08:58AM  9   for the one we're going to bring tomorrow, we're not going to

     08:58AM 10   be able to work tonight.

     08:58AM 11            THE COURT:  Well, let's do this.  Let's -- We'll work

     08:58AM 12   over the noon hour.

     08:58AM 13            MR. MACON:  Okay.

     08:58AM 14            THE COURT:  Bring them up here at noon.

     08:58AM 15            MR. MACON:  That's fine.

     08:58AM 16            THE COURT:  We'll work and, you know, if we get

     08:58AM 17   lunch, we get lunch.  If we don't get lunch, we don't get

     08:58AM 18   lunch.

     08:58AM 19            MR. MACON:  I think the issues -- I'm not saying how

     08:58AM 20   you're going to decide, but I think the issues are pretty

     08:58AM 21   concise and you can make a decision --

     08:58AM 22            THE COURT:  Okay.  That's great.  We'll just met for

     08:58AM 23   lunch.

     08:58AM 24            MR. MACON:  Thank you very much, Your Honor.  And I

     08:58AM 25   apologize for my oversight.
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     08:58AM  1            THE COURT:  No, no.  I will tell you, trying lawsuits

     08:58AM  2   is hard work.

     08:58AM  3            MR. SADLER:  It's fun.

     08:58AM  4            THE COURT:  Well, I'm glad you feel that way.  There

     08:58AM  5   were days when I didn't feel that way when I was trying

     08:59AM  6   lawsuits.  There were days I can remember my stomach wasn't

     08:59AM  7   quite as settled as it should have been, but if lawyers can

     08:59AM  8   have fun trying lawsuits, all the better.  Okay.  Great.  Let

     08:59AM  9   me get the jury lined up and we'll get started.

     09:00AM 10       (Jury in.)

     09:00AM 11            THE COURT:  Thank you so much, ladies and gentlemen.

     09:00AM 12   Please be seated.  And, Mr. Weston, good morning.

     09:00AM 13            THE WITNESS:  Good morning.

     09:00AM 14            THE COURT:  And good morning, Mr. Macon.

     09:00AM 15            MR. MACON:  Good morning, Your Honor.

     09:01AM 16            THE COURT:  Are you ready to start?

     09:01AM 17            MR. MACON:  I am ready.

     09:01AM 18            THE COURT:  That is great.  Let's start.

     09:01AM 19            MR. MACON:  May I approach the witness?  I've got all

     09:01AM 20   of his -- all of his documents that we're going to talk about.

     09:01AM 21            THE COURT:  Perfect.

     09:01AM 22            MR. MACON:  I've given them to opposing counsel.

     09:01AM 23            THE COURT:  That will be perfect.  And as a

     09:01AM 24   housekeeping matter, I just wanted to mention -- Go ahead,

     09:01AM 25   Mr. Macon.  I'm so proud of the lawyers for preparing these
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     09:01AM  1   witness books with the pictures and as you go along, will you

     09:01AM  2   all do the tabs?  Will somebody help us with the tabs?

     09:01AM  3            MR. MACON:  We have a tab -- we have a tab for

     09:01AM  4   Mr. Weston that we're ready to give.  I think we either

     09:01AM  5   have --

     09:01AM  6            THE COURT:  At the break we'll get it and then we'll

     09:01AM  7   hand it out to the jury.  That's -- you guys are doing great,

     09:01AM  8   which is not a surprise to me.  Okay.  Mr. Weston, we're ready

     09:01AM  9   for Mr. Macon to begin.

     09:01AM 10   BY MR. MACON:

     09:01AM 11   Q.  Mr. Weston, you recall that when we ended yesterday I'd

     09:01AM 12   asked you that hadn't you anticipated that there could be a

     09:01AM 13   lawsuit if you went forward with your plan to set up a

     09:02AM 14   separate company, there would be a lawsuit for patent

     09:02AM 15   infringement, and that you not only anticipated the lawsuit,

     09:02AM 16   you anticipated hiring your brother Carl Weston and you recall

     09:02AM 17   that your last words were, "I don't think we expected to be

     09:02AM 18   sued."  Do you remember saying that?

     09:02AM 19   A.  Yes, sir.

     09:02AM 20   Q.  Okay.  Let's -- Let's skip a little out of the

     09:02AM 21   chronological order and just remind you.  Could you put

     09:02AM 22   Defendant's Exhibit 115.  Mr. Weston, they'll both be on the

     09:02AM 23   screen and I've given you a book that has a full copy of it.

     09:02AM 24   A.  Thank you.

     09:02AM 25   Q.  And the order, just so you will see, the order is as they
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     09:02AM  1   are numbered.  Do you see that?

     09:02AM  2   A.  That's P or --

     09:02AM  3   Q.  D as in "dog".

     09:02AM  4       (Off-the-record discussion between counsel.)

     09:02AM  5            MR. McCLANAHAN:  You said 115?

     09:02AM  6            MR. MACON:  115.  Defendant's 115.

     09:03AM  7            THE COURT:  Is this another e-mail?

     09:03AM  8            MR. MACON:  Yes, Your Honor.  This is -- the cover is

     09:03AM  9   an e-mail from --

     09:03AM 10            THE COURT:  From Mr. Tanner to Mr. Quakenbush.

     09:03AM 11            MR. MACON:  That's exactly right.  It's dated

     09:03AM 12   February 5, 2002.

     09:03AM 13   BY MR. MACON:

     09:03AM 14   Q.  Mr. Weston, if you will turn -- you see that is -- the

     09:03AM 15   cover is an e-mail from Mr. Tanner, Medela Switzerland to

     09:03AM 16   Mr. Quakenbush, Medela USA.  Do you see that?

     09:03AM 17   A.  Yes.  I don't see the countries, but I do see the e-mail.

     09:03AM 18   Q.  You don't disagree that Mr. Tanner is from Switzerland,

     09:03AM 19   the Switzerland company and Mr. -- I'm sorry.  Mr. Tanner is

     09:04AM 20   the Switzerland company and Mr. Quakenbush is the U.S.

     09:04AM 21   company.  Is that correct?

     09:04AM 22   A.  I would not disagree with that.

     09:04AM 23   Q.  Okay.  And they enclose a couple of your e-mails that you

     09:04AM 24   were involved in.  Correct?

     09:04AM 25   A.  That's correct.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01090

     09:04AM  1   Q.  And if we turn to the second page, that is a business

     09:04AM  2   proposal, new business venture outline brief that you

     09:04AM  3   prepared, isn't it?

     09:04AM  4   A.  Yes, sir.

     09:04AM  5   Q.  Okay.  And we're going to come back and go over this in

     09:04AM  6   detail but let's -- because we have a question about whether

     09:04AM  7   or not there was an anticipation of litigation in your mind.

     09:04AM  8   You prepared this in February of 2002.  Is that right?

     09:04AM  9   A.  Yes, sir.

     09:04AM 10   Q.  Just shortly before you left Medela and formed your own

     09:04AM 11   company.  Is that correct?

     09:04AM 12   A.  A few months before I set up my company, yes, sir.

     09:04AM 13   Q.  Just to be safe, just to be sure, you prepared this in the

     09:04AM 14   middle of February 2002.  Is that correct?

     09:04AM 15   A.  Yes, sir.

     09:04AM 16   Q.  And you left Medela February 28, 2002.  Isn't that

     09:05AM 17   correct?

     09:05AM 18   A.  That's correct.

     09:05AM 19   Q.  So, it was approximately two weeks before you left Medela.

     09:05AM 20   Is that correct?

     09:05AM 21   A.  A few weeks before, yes, sir.

     09:05AM 22   Q.  Okay.  The 28th to the 15th.

     09:05AM 23   A.  Yes.

     09:05AM 24   Q.  Thirteen days.  Is that right?

     09:05AM 25   A.  Yes, sir.
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     09:05AM  1   Q.  Well, let's see if you had ever thought about litigation

     09:05AM  2   at that time.

     09:05AM  3            MR. MACON:  Trevor, could you go to the paragraph

     09:05AM  4   entitled "litigation."

              5   BY MR. MACON:

     09:05AM  6   Q.  Now, Mr. Weston, when you were writing this, you were

     09:05AM  7   writing this about setting up -- about Medela setting up a

     09:05AM  8   company that you'd be the president of and that company would

     09:05AM  9   concentrate on negative pressure wound therapy.  Is that

     09:05AM 10   correct?

     09:05AM 11   A.  This proposal, yes, sir.

     09:05AM 12   Q.  Okay.  And the question is whether on February 15, 2002,

     09:05AM 13   you contemplated litigation.  Let me read to the jury and I

     09:05AM 14   want to make sure that I've read every word correctly.

     09:06AM 15   Litigation.  Litigation would be handled through Carl Weston

     09:06AM 16   law firm.  Equity position would be established in lieu of

     09:06AM 17   legal fees.  Carl Weston, brother, would take lead in

     09:06AM 18   responding to legal issues.  Carl is located in Houston next

     09:06AM 19   to KCI and in the same state where the litigation would take

     09:06AM 20   place.  There might be some legal fees incurred, but the bulk

     09:06AM 21   of the legal work done in advance -- but having the bulk of

     09:06AM 22   the legal work done in advance and respond quickly to KCI, I

     09:06AM 23   believe would lessen exposure.  Did you write that?

     09:06AM 24   A.  Yes, sir.

     09:06AM 25   Q.  And you wrote that while you were still in Medela's
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     09:06AM  1   employ, didn't you?

     09:06AM  2   A.  Yes, sir.

     09:06AM  3   Q.  Just so we can hear the end, is Carl Weston employed by

     09:07AM  4   BlueSky?

     09:07AM  5   A.  Yes, he is.

     09:07AM  6   Q.  Is he the chief legal officer of BlueSky?

     09:07AM  7   A.  He's our in-house counsel.  We don't have any other

     09:07AM  8   attorneys, so I would say he would be the head of it.

     09:07AM  9   Q.  Yes, sir.  And you said -- you said that the litigation

     09:07AM 10   would be -- would take place in the same state as Houston --

     09:07AM 11   in San Antonio in the same state as Houston?

     09:07AM 12   A.  Oh, absolutely.  Yes, sir.

     09:07AM 13   Q.  So, are you surprised at all about being in litigation in

     09:07AM 14   San Antonio with Carl Weston your brother as your chief legal

     09:07AM 15   officer?

     09:07AM 16   A.  Yes, I am.

     09:07AM 17   Q.  Did you do -- while you were still at Medela, did you do

     09:07AM 18   the bulk of the legal work in advance as you set out in your

     09:07AM 19   outline?

     09:08AM 20   A.  Well, there was a non-infringement opinion, but I wouldn't

     09:08AM 21   say the bulk of the legal work was done.  I've learned a lot

     09:08AM 22   about litigation and this process.

     09:08AM 23   Q.  Thank you, sir.  Okay.  Did you remember -- Did you

     09:08AM 24   remember this paragraph in this memo you wrote?  Did you

     09:08AM 25   remember that yesterday when you were answering the questions?
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     09:08AM  1   A.  That was in the back of my mind, yes.

     09:08AM  2   Q.  Okay.  As a matter of fact, this -- this memo, you've been

     09:08AM  3   questioned about it several times under oath, haven't you?

     09:08AM  4   A.  I believe so.

     09:08AM  5   Q.  As a matter of fact, this memo was shown in opening

     09:08AM  6   statement while you were sitting right here.  Is that correct?

     09:08AM  7   A.  Yes, sir.

     09:08AM  8   Q.  Okay.  But you just sort of -- it's just in the back of

     09:08AM  9   your mind?

     09:08AM 10   A.  Yes.  There's a lot of documents in place, so it's hard to

     09:08AM 11   have everything right there at the front of your mind.

     09:08AM 12   Q.  Thank you, sir.  Okay.  Let's talk about it.  We've gone

     09:09AM 13   through January and seen how you've been examining the patents

     09:09AM 14   and the prior art, how you've been talking to nurses and other

     09:09AM 15   people about how KCI operated, how their pump operated.  You

     09:09AM 16   continued to focus on prior art for the Argenta patent, didn't

     09:09AM 17   you?  You wanted the move around the patent?

     09:09AM 18   A.  Yeah.  I kept gathering information.  Yes, sir.

     09:09AM 19   Q.  Okay.  And in January of 2002, you in your study on the

     09:09AM 20   Argenta patent, you came across the Chariker-Jeter patent,

     09:09AM 21   didn't you -- Chariker article.  I'm sorry.  There's no

     09:09AM 22   patent, is there?  There's no Chariker-Jeter patent?

     09:09AM 23   A.  No.  There's no patent.  I don't think they thought that

     09:09AM 24   could be patented.

     09:09AM 25   Q.  And, as a matter of fact, you found the Chariker article,
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     09:09AM  1   didn't you?

     09:09AM  2   A.  In December I believe, yes, sir.

     09:09AM  3   Q.  And in January you informed the other executives in Medela

     09:09AM  4   that you had found it, didn't you?

     09:09AM  5   A.  Yes, I did.

     09:09AM  6   Q.  Okay.  Let's look at it Plaintiff's Exhibit 262.

     09:10AM  7   Mr. Weston, this is an e-mail that you sent on January 2,

     09:10AM  8   2002, to executives of the U.S. Medela company and the Swiss

     09:10AM  9   Medela company.  Is that correct?

     09:10AM 10   A.  Yes, sir.

     09:10AM 11   Q.  And you entitle this New Year's Present.  Correct?

     09:10AM 12   A.  Yes, sir.

     09:10AM 13   Q.  And as a matter of fact, finding a way to move around the

     09:10AM 14   Argenta patent was the most important thing in your mind,

     09:10AM 15   wasn't it?

     09:10AM 16   A.  When I wrote this e-mail, yes, sir.

     09:10AM 17   Q.  Okay.  And you said, "This may be our most -- one of our

     09:11AM 18   most important finds this year."  You say, "I was literally

     09:11AM 19   astonished to find this study published in 1989."  Were you

     09:11AM 20   astonished to find that?

     09:11AM 21   A.  Yes, I was.

     09:11AM 22   Q.  And at that time did you know that the United States

     09:11AM 23   Patent Office had been provided with this exact article by

     09:11AM 24   Dr. Argenta ten years prior to it?

     09:11AM 25   A.  No.  I had no -- no idea at that time.
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     09:11AM  1   Q.  At the time you wrote this e-mail, did you know that the

     09:11AM  2   United States Patent Office had carefully and extensively

     09:11AM  3   considered the Chariker article?

     09:11AM  4   A.  No, I had no idea at that time.

     09:11AM  5   Q.  At the time you wrote this e-mail, did you know that the

     09:11AM  6   United States Patent Office, after carefully and extensively

     09:12AM  7   reviewing the Chariker article had decided it was not any type

     09:12AM  8   of bar to the issuance of the Argenta patent?

     09:12AM  9   A.  I think when I found this article I had no concept that

     09:12AM 10   this -- this had any consideration with the Patent Office.

     09:12AM 11   Q.  Okay.  You later found out that it was submitted to the

     09:12AM 12   Patent Office.  Is that right?

     09:12AM 13   A.  Yes, sir.

     09:12AM 14   Q.  And you later found out that the Patent Office considered

     09:12AM 15   the Chariker article.  Correct?

     09:12AM 16   A.  Yes, sir.

     09:12AM 17   Q.  And you found out that after the Patent Office considered

     09:12AM 18   the Chariker article the Patent Office issued Dr. Argenta's

     09:12AM 19   patent.  Is that correct?

     09:12AM 20   A.  Yes.  I believe that's correct.

     09:12AM 21   Q.  Okay.  Well, now what -- the reason that this was

     09:12AM 22   important to you is because it showed you a way to get around

     09:12AM 23   or actually it's a way to get around Dr. Argenta's patent and

     09:12AM 24   you were going to be able to make -- you and Medela were going

     09:12AM 25   to be able to make a bunch of money off of it.  Isn't that
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     09:13AM  1   right?

     09:13AM  2   A.  I think the reason I was astonished is the information I

     09:13AM  3   had before was that, basically, KCI claimed they owned the use

     09:13AM  4   of suction in wounds and here was an article that had every

     09:13AM  5   element of what was being done and it had been done before, so

     09:13AM  6   the KCI technique wasn't new.

     09:13AM  7   Q.  I'm sorry, Mr. Weston.  Let me -- Listen -- I'm obviously

     09:13AM  8   not asking a very good question because you didn't answer it.

     09:13AM  9   Let me ask it to you again.  Isn't the reason that this was so

     09:13AM 10   important to you because you thought you'd be able to convert

     09:13AM 11   this into making a lot of money for you and Medela?

     09:13AM 12   A.  No, sir.

     09:13AM 13   Q.  Well, let's read --

     09:13AM 14            MR. MACON:  And, Trevor, would you pull this back up?

     09:13AM 15   And let's go to the last paragraph.

     09:13AM 16   BY MR. MACON:

     09:13AM 17   Q.  Okay.  And the first part of the sentence going to the

     09:14AM 18   word "stream".  We should be able to convert this study plus

     09:14AM 19   the rest of the wound care findings into a viable revenue

     09:14AM 20   stream.  Now, revenue is money, isn't that right?

     09:14AM 21   A.  Yes, sir.

     09:14AM 22   Q.  And so what you thought is that you could use this

     09:14AM 23   Chariker article to make you and Medela a lot of money.  Isn't

     09:14AM 24   that right?

     09:14AM 25   A.  I believe it would have made Medela a lot of money.  I was
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     09:14AM  1   probably on the high end of what compensation I could.  I

     09:14AM  2   don't think I would have gotten any additional compensation

     09:14AM  3   for that and I think it would have built up the second leg

     09:14AM  4   that Medela was looking for.

     09:14AM  5   Q.  Mr. Weston, let's be clear.  At this time you were talking

     09:14AM  6   about taking this idea to compete with Kinetic Concepts and

     09:15AM  7   Dr. Argenta's patent and putting it into a separate company

     09:15AM  8   that you'd be the president of.  Isn't that right?

     09:15AM  9   A.  Yes, sir.

     09:15AM 10   Q.  And not only would you be the president of it, but you

     09:15AM 11   would own part of it.  Isn't that right?

     09:15AM 12   A.  No, sir.

     09:15AM 13   Q.  Is it your testimony that you did not discuss with Medela

     09:15AM 14   the fact that you would have ownership of a part of this new

     09:15AM 15   company to be set up?

     09:15AM 16   A.  There was substantial discussions about that, but the

     09:15AM 17   final decision with Medela was they were going to retain

     09:15AM 18   ownership.

     09:15AM 19   Q.  We'll talk -- we'll talk about what was said and what was

     09:15AM 20   done, but at this point, hadn't you suggested and there had

     09:15AM 21   been discussion, favorable discussion from Medela that you

     09:15AM 22   would own at least part of this new company that you were

     09:15AM 23   setting up outside Medela in order to protect Medela?

     09:15AM 24   A.  I don't recall the exact timeline but I had extensive

     09:15AM 25   discussions, I'd been given information I had gotten at
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     09:16AM  1   business school why it would be a good reason for employees to

     09:16AM  2   own part of the company but I believe the decision by the

     09:16AM  3   owners was to retain ownership of the companies.

     09:16AM  4   Q.  Okay.  We'll look at the documents and see what they give.

     09:16AM  5   And at this time it was clear that you were already talking

     09:16AM  6   about setting this company up outside of Medela in order that

     09:16AM  7   you could protect Medela in case there was a lawsuit.  Isn't

     09:16AM  8   that right?

     09:16AM  9   A.  There -- Absolutely.  I felt the company needed to be

     09:16AM 10   outside of Medela, but the reasons were -- were different than

     09:16AM 11   what you're stating.

     09:16AM 12   Q.  Okay.  We'll look at your plan and see if you specifically

     09:16AM 13   say that you think that making a separate company will help

     09:16AM 14   protect Medela and we'll -- we'll look for that and hold me to

     09:16AM 15   it, would you?  Okay.  Here you say we should be able to

     09:16AM 16   convert this study plus the rest of the wound care findings

     09:16AM 17   into a viable revenue stream through either Medela or through

     09:17AM 18   selling to another company if we choose another avenue to

     09:17AM 19   pursue.

     09:17AM 20            Okay.  Let's follow on.  In -- Now, you, in fact,

     09:17AM 21   have closely examined the VAC itself, haven't you?

     09:17AM 22   A.  I -- I have looked at it.  I wouldn't say I've extensively

     09:17AM 23   examined it.

     09:17AM 24   Q.  Well, isn't it true that you had a VAC in your office for

     09:17AM 25   over a year?
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     09:17AM  1   A.  Oh, yes, sir.

     09:17AM  2   Q.  And not only have you looked at it, you carefully,

     09:17AM  3   carefully studied Dr. Argenta's patents.

     09:17AM  4   A.  I would say I've looked at them in depth.  I don't think I

     09:17AM  5   would characterize it in the way you're saying it there.

     09:17AM  6   Q.  Now, you remember that your lawyer got up and told this

     09:18AM  7   jury and said on a number of times there are two ways you can

     09:18AM  8   do things:  You can either patent something or you can give to

     09:18AM  9   it the people.  Do you remember that?  Give it to the public.

     09:18AM 10   A.  Yes, sir.

     09:18AM 11   Q.  Do you remember him saying that?

     09:18AM 12   A.  Yes, sir.

     09:18AM 13   Q.  Using big gestures?

     09:18AM 14   A.  Yes, sir.

     09:18AM 15   Q.  And you've had that choice, too, haven't you?  Either

     09:18AM 16   patent it or give to it the public?

     09:18AM 17   A.  Yes, sir.

     09:18AM 18   Q.  And on at least seven occasions since you've been in

     09:18AM 19   the -- since you've been in the negative pressure wound

     09:18AM 20   therapy market, you've chosen not to give to it the public,

     09:18AM 21   but you've chosen to patent it, haven't you?  Attempt to

     09:18AM 22   patent it, haven't you?

     09:18AM 23   A.  Yes, sir.

     09:18AM 24   Q.  None of your patents have been granted in this area, have

     09:18AM 25   they?
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     09:18AM  1   A.  Not in this area, no, sir.

     09:18AM  2   Q.  Okay.  And in preparing your patents, the patents that you

     09:18AM  3   did instead of giving to it the people, in preparing those

     09:18AM  4   patents you've chosen to copy Dr. Argenta's patent over and

     09:19AM  5   over and over again, haven't you?

     09:19AM  6   A.  I wouldn't characterize it that way.  No, sir.

     09:19AM  7   Q.  Okay.  Well, let's -- Let's -- Let's look at it.  Let's

     09:19AM  8   pick one of your seven.  Let's go to plaintiff's 601, please.

     09:19AM  9   Mr. Weston, did you find it?

     09:19AM 10   A.  Yes, sir, I -- I have it right here.  Thank you for making

     09:19AM 11   this binder.  It's very helpful.

     09:19AM 12   Q.  Absolutely.  I just want to make sure there's no

     09:19AM 13   misunderstanding between us.  Is that a patent application

     09:19AM 14   that you filed on or about August 28, 2003?

     09:19AM 15   A.  Yes, sir.

     09:19AM 16   Q.  And by that time, as I understand, what you just said, you

     09:20AM 17   had looked at Dr. Argenta's patents I believe you said

     09:20AM 18   carefully.  Is that fair?

     09:20AM 19   A.  I think that would be fair, yes, sir.

     09:20AM 20   Q.  Okay.  And by that time you had looked at what the prior

     09:20AM 21   art was.  Is that fair?

     09:20AM 22   A.  I think that would be fair.  We saw some of the prior art.

     09:20AM 23   We continued to come in over time, but quite a bit we had

     09:20AM 24   seen.

     09:20AM 25   Q.  Okay.  Now, let's see.  Is it -- what is the '643?  Is
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     09:20AM  1   that joint --

     09:20AM  2            MS. GULDE:  Joint number 1.

     09:20AM  3            MR. MACON:  Joint number 1.  Joint Exhibit number 1.

     09:20AM  4            THE COURT:  Help me with this.

     09:20AM  5            MR. MACON:  I'm sorry.  Mr. -- I'm sorry.  One of

     09:20AM  6   Mr. Weston's patent applications is 601.

     09:20AM  7            THE COURT:  Plaintiff's 601.

     09:20AM  8            MR. MACON:  601.

     09:20AM  9            THE COURT:  And then you're moving to another --

     09:20AM 10            MR. MACON:  What I'm going to do is I'm going to

     09:20AM 11   compare with Mr. Weston what his application was in 2003 and

     09:21AM 12   what Dr. Argenta, his -- the patent that was issued.

     09:21AM 13            THE COURT:  Okay.  And that's joint -- Joint

     09:21AM 14   Exhibit --

     09:21AM 15            MR. MACON:  1.

     09:21AM 16            THE COURT:  1.  Okay.  Thanks for that clarification.

     09:21AM 17   BY MR. MACON:

     09:21AM 18   Q.  And, Mr. Weston, you recognize on the right side of the

     09:21AM 19   screen that that is Dr. Argenta's '643 Patent that he filed in

     09:21AM 20   1993?

     09:21AM 21   A.  Yes.  That looks like it.

     09:21AM 22   Q.  That was issued in 1997?

     09:21AM 23   A.  Yes, sir.

     09:21AM 24   Q.  And that was one of the documents that you had carefully

     09:21AM 25   reviewed?
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     09:21AM  1   A.  Yes, sir.

     09:21AM  2   Q.  Okay.  And when you filed your patent application in 2003,

     09:21AM  3   you swore that what you were doing was absolutely new, didn't

     09:21AM  4   you?

     09:21AM  5   A.  Yes, sir.

     09:21AM  6   Q.  And you took that oath very seriously?

     09:21AM  7   A.  Yes, sir.

     09:21AM  8   Q.  And Dr. Argenta's patent had already been issued was

     09:22AM  9   entitled Wound Treatment Employing Reduced Pressure.  Is that

     09:22AM 10   correct?

     09:22AM 11   A.  Yes, sir.  That looks like it.

     09:22AM 12   Q.  And you entitled yours Reduced Pressure Treatment System.

     09:22AM 13   Is that right?

     09:22AM 14   A.  Yes, sir.

     09:22AM 15   Q.  Now, you saw the comparison in opening statement, didn't

     09:22AM 16   you?

     09:22AM 17   A.  The comparison -- you mean when you highlighted some

     09:22AM 18   sections?

     09:22AM 19   Q.  Yes, sir.

     09:22AM 20   A.  I did see you highlighted some sections.

     09:22AM 21   Q.  We'll give you a chance.  Now, let's look at Figure 1

     09:22AM 22   which shows the two drawings.  Figure 1 in each -- both in

     09:22AM 23   Dr. Argenta's patent that was issued and in your patent

     09:22AM 24   application and no patent has been issued, has it?

     09:22AM 25   A.  No, it has not.
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     09:22AM  1   Q.  Okay.  And would you agree that in doing your patent

     09:22AM  2   application what you did was just copy Dr. Argenta's drawing?

     09:22AM  3   You physically had it copied?

     09:23AM  4   A.  No, sir.  I would not --

     09:23AM  5   Q.  Okay.  Well, let's -- Let's look at it.  You agree the

     09:23AM  6   wound is very similar?

     09:23AM  7   A.  Yes.  I think ours is a little longer, but essentially has

     09:23AM  8   the same depth -- depth to it.

     09:23AM  9   Q.  Does it make any difference in this drawing how long the

     09:23AM 10   wound is?

     09:23AM 11   A.  I don't think from a patent point -- standpoint, no, sir.

     09:23AM 12   Q.  You agree that the word "appliance" is the same?

     09:23AM 13   A.  The word "appliance" is the same ones in blue ones in red.

     09:23AM 14   Not any significant difference.

     09:23AM 15   Q.  Okay.  Both have a wound cover that looks basically the

     09:23AM 16   same.  Is that right?

     09:23AM 17   A.  Yes, sir.

     09:23AM 18   Q.  Both have a hollow tube that looks basically the same.  Is

     09:23AM 19   that correct?

     09:23AM 20   A.  Yes, sir.

     09:23AM 21   Q.  Okay.  Both have a control that looks exactly the same?

     09:23AM 22   A.  The rectangles are a little different size, but not any

     09:24AM 23   significant difference.

     09:24AM 24   Q.  Both have a pump VAC that is exactly the same?

     09:24AM 25   A.  Yes.  Both have the abbreviation for vacuum pump V A C.
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     09:24AM  1   Yes, sir.

     09:24AM  2   Q.  Both have a filter that's exactly the same?

     09:24AM  3   A.  Yes, sir.

     09:24AM  4   Q.  Would you agree that for all substantial purposes the

     09:24AM  5   figure 1 in the application that you filed is for all

     09:24AM  6   significant purposes exactly the same as Dr. Argenta's?

     09:24AM  7   A.  Well, I think the fill material and the purpose for that

     09:24AM  8   is -- is really unique and quite different, but the figure

     09:24AM  9   itself, I mean, if you looked at those and you didn't read the

     09:24AM 10   words, I think you could come to the conclusion they look

     09:24AM 11   very, very similar.  Yes, sir.

     09:24AM 12   Q.  Let's start right here.  Are you claiming there are any

     09:24AM 13   words we left out of those figures?  We put everything in

     09:25AM 14   there that you put in there, didn't we?

     09:25AM 15   A.  No.  No.  I agree with you.

     09:25AM 16   Q.  Okay.

     09:25AM 17   A.  If you didn't read the words, those would look very, very

     09:25AM 18   similar.

     09:25AM 19   Q.  And we're going to do that.  I'm glad you brought that up.

     09:25AM 20   Let's go to the words.  I'm sorry, let's go -- Go to the

     09:25AM 21   summary.  Okay.  You remember that Dr. Argenta in what -- in

     09:25AM 22   the first paragraph of his background says the present

     09:25AM 23   invention relates to an apparatus and method for treating a

     09:25AM 24   wound by applying reduced pressure to the wound.  Do you see

     09:26AM 25   that's what Dr. Argenta put in his?
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     09:26AM  1   A.  Yes, sir.

     09:26AM  2   Q.  And then you simply sat down and copied the background

     09:26AM  3   word-for-word, didn't you?

     09:26AM  4   A.  I believe we used those same words, yes, sir.

     09:26AM  5   Q.  No, sir.  It's not used the same words.  You copied the

     09:26AM  6   words, didn't you?

     09:26AM  7   A.  I didn't do it personally.  That would be our -- the

     09:26AM  8   patent attorney we used -- The words are the same.  There's no

     09:26AM  9   question about that.

     09:26AM 10   Q.  Well, you had reviewed -- did you tell your patent

     09:26AM 11   attorney to copy Dr. Argenta's patent?

     09:26AM 12   A.  No, I did not.

     09:26AM 13   Q.  So, are you saying that you're not responsible for it

     09:26AM 14   because some patent attorney went off and just copied

     09:26AM 15   something and you didn't notice it?

     09:26AM 16   A.  No.  This was a subject that we discussed and there's a

     09:26AM 17   very simple explanation for this.

     09:26AM 18   Q.  Okay.  And the simple explanation for the first paragraph

     09:26AM 19   is that you or your attorney just copied it word-for-word,

     09:27AM 20   didn't you?

     09:27AM 21   A.  We did copy it word-for-word, yes, sir.

     09:27AM 22   Q.  But it wasn't -- it wasn't just that paragraph.  You

     09:27AM 23   copied paragraph-after-paragraph, page-after-page,

     09:27AM 24   word-for-word from Dr. Argenta's patent.  Is that correct?

     09:27AM 25   A.  There's quite a bit that's copied, yes, sir.  You're
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     09:27AM  1   correct on that.

     09:27AM  2   Q.  And it's copied word-for-word, isn't it?

     09:27AM  3   A.  There's -- there's quite a bit, yes, sir.

     09:27AM  4   Q.  Okay.  Well, let's -- Let's see.  I mean, is it -- is it

     09:27AM  5   unimportant background filler or is it the guts of the patent?

     09:27AM  6   A.  I would think from the information that I have and how we

     09:27AM  7   approached this that, you know, if you are talking about

     09:27AM  8   describing to the Patent Office a tube, you know, there's --

     09:27AM  9   there's not a lot of ways you can do that and there -- there

     09:27AM 10   is a very simple explanation why we did this.

     09:27AM 11   Q.  Well, let's talk about it.  Did anybody tell you that it's

     09:28AM 12   proper to copy a patent word-for-word?

     09:28AM 13   A.  Well, the patent is not copied word-for-word.  There are

     09:28AM 14   differences.

     09:28AM 15   Q.  Anyone tell you --

     09:28AM 16            MR. McCLANAHAN:  Your Honor, may he finish his

     09:28AM 17   answer, please.

     09:28AM 18            MR. MACON:  That's fine.

     09:28AM 19            THE COURT:  Excuse me, Mr. Macon.  You may finish

     09:28AM 20   your answer.

     09:28AM 21   A.  The -- It's not copied word-for-word.  As you can see

     09:28AM 22   right here in this paragraph there are some -- there are some

     09:28AM 23   differences and there are some very, very big differences in

     09:28AM 24   this device which I think are very novel and very helpful for

     09:28AM 25   patients.
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     09:28AM  1   Q.  Let's look -- Let's look at the difference.  Dr. Argenta

     09:28AM  2   put a collection device in the form of a fluid trap and you

     09:28AM  3   changed that to a fluid collection system, and that's the only

     09:28AM  4   change in that entire paragraph describing your invention.  Is

     09:28AM  5   that correct?

     09:28AM  6   A.  That is correct, sir.

     09:28AM  7            MR. MACON:  Trevor, let's go back to the first and

     09:29AM  8   let's see if there are any other significant changes.

     09:29AM  9   BY MR. MACON:

     09:29AM 10   Q.  Okay.  You see all -- You see this paragraph.  Dr. Argenta

     09:29AM 11   put the "treatment of open wounds" and you said "open wounds

     09:29AM 12   or chronic wounds".  Is it your testimony that was really a

     09:29AM 13   significant difference and really made a difference there?

     09:29AM 14   A.  I don't think this change would be that significant, no,

     09:29AM 15   sir.

     09:29AM 16   Q.  So, in essence, that paragraph is the same as

     09:29AM 17   Dr. Argenta's?

     09:29AM 18   A.  I would say that is --

     09:29AM 19   Q.  Okay.

     09:29AM 20   A.  -- very, very similar.

     09:29AM 21   Q.  It's not similar, sir.  It's the same.  It's copied, isn't

     09:29AM 22   it?

     09:29AM 23   A.  The bulk of the words are exactly the same.  There is this

     09:29AM 24   one minor change.  I would think most people would think they

     09:29AM 25   are identical.
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     09:29AM  1   Q.  Okay.  Mr. Weston, so we don't have any misunderstanding,

     09:29AM  2   you are not claiming that you just -- that you just happened

     09:30AM  3   to come up with exactly the same words that Dr. Argenta did?

     09:30AM  4   A.  No, sir.

     09:30AM  5   Q.  It was copied?

     09:30AM  6   A.  It was copied.

     09:30AM  7   Q.  Okay.  Well, let's look at the next two paragraphs.  Those

     09:30AM  8   were copied word-for-word, weren't they?

     09:30AM  9   A.  It looks like that is true, yes, sir.

     09:30AM 10   Q.  Well, do you have any doubt that you copied

     09:30AM 11   page-after-page of Dr. Argenta's patent?

     09:30AM 12   A.  I -- I believe we did, yes, sir.

     09:30AM 13   Q.  And you did that purposefully.  Is that correct?

     09:30AM 14   A.  I believe, yes, and there's a very good explanation for

     09:30AM 15   that.

     09:30AM 16   Q.  Your lawyer prepared this and you and your lawyer will

     09:30AM 17   have plenty of time on that.

     09:30AM 18   A.  Okay.

     09:30AM 19   Q.  Let's continue to go down.

     09:30AM 20            MR. MACON:  Do the next one, Trevor.

     09:30AM 21   BY MR. MACON:

     09:30AM 22   Q.  And this is describing the type of wounds to be treated.

     09:30AM 23   And that was copied word-for-word.  Is that correct?

     09:31AM 24   A.  Yes.  I believe.  I haven't read them side-by-side, but I

     09:31AM 25   believe that would be the case, yes, sir.
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     09:31AM  1   Q.  Well, you instructed your lawyer to copy it word-for-word,

     09:31AM  2   didn't you?

     09:31AM  3   A.  My lawyer and I discussed this and for a very simple

     09:31AM  4   reason we did this, yes, sir.

     09:31AM  5   Q.  Okay.  Well, let's -- Let's continue and just show all the

     09:31AM  6   changes.  We've gone over that -- that difference.  Okay.  And

     09:31AM  7   here is one where you made -- you made a change and you

     09:31AM  8   changed the word "a piece of open cell foam" you changed it to

     09:31AM  9   "absorbable matrix ".  Is that correct?

     09:31AM 10   A.  Yes.  Because that describes a very novel part of this

     09:31AM 11   invention which I think is critical and critical to this

     09:31AM 12   field.

     09:31AM 13            MR. MACON:  And, Trevor, just show the rest of the

     09:31AM 14   pages and let's -- Okay.  Keep going.  Just show the -- the

     09:32AM 15   similarities.

             16   BY MR. MACON:

     09:32AM 17   Q.  And these are the claims.  And in the claims you copied --

     09:32AM 18   first claim.  You copied the first -- you copied word-for-word

     09:32AM 19   the first paragraphs out of Dr. Argenta's patent, didn't you?

     09:32AM 20   Of his Claim Number 1.  The first three elements.

     09:32AM 21   A.  Let's see.

     09:32AM 22   Q.  This is your first claim.  A through C --

     09:32AM 23   A.  I believe you are missing the D.  If we looked at the D --

     09:32AM 24   Q.  I'm sorry.  If you will listen to me, what I said was, you

     09:32AM 25   copied word-for-word the beginning and the first A, B, C,
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     09:32AM  1   didn't you?

     09:32AM  2   A.  Oh, yes, sir.  Yes.

     09:32AM  3   Q.  You copied it word-for-word.  And then you made a small

     09:32AM  4   change in D, didn't you?

     09:32AM  5   A.  I wouldn't describe it as a small change, but --

     09:33AM  6   Q.  You made a couple word change.

     09:33AM  7   A.  There are words there changed, yes, sir.

     09:33AM  8   Q.  Okay.  And do you believe that Dr. Argenta's '643 Patent

     09:33AM  9   describes an invention that was new and novel?

     09:33AM 10   A.  The Argenta patent with the foam I believe was a new

     09:33AM 11   invention.

     09:33AM 12   Q.  So you believe the '643 Patent recognized something new

     09:33AM 13   and novel?

     09:33AM 14   A.  I believe if you look at the foam material that -- Yes.

     09:33AM 15   Q.  Okay.  And so you don't think that there was any prior art

     09:33AM 16   that voided the '643 Patent?

     09:33AM 17   A.  Oh, the -- the Chariker --

     09:33AM 18   Q.  Well, let's -- Let's go again.  Do you believe -- You've

     09:34AM 19   already told this jury that you believe that the '643 Patent

     09:34AM 20   was new and novel.  Are you going to change that now?

     09:34AM 21   A.  No, I believe that's correct.

     09:34AM 22   Q.  Okay.  And so if the '643 Patent is new and novel, do you

     09:34AM 23   believe that your patent application, which has not been

     09:34AM 24   granted, is new and novel?

     09:34AM 25   A.  Yes, I do.
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     09:34AM  1   Q.  And the only difference between the '643 Patent of

     09:34AM  2   Dr. Argenta and your patent application is that you used the

     09:34AM  3   words "absorbable matrix" as opposed to "foam or screen".  Is

     09:34AM  4   that correct?

     09:34AM  5   A.  Well, I think, you know, if you look at the Argenta

     09:34AM  6   patent, certain parts of that should not have been granted

     09:34AM  7   because of the Chariker-Jeter approach, so when I look at --

     09:34AM  8   when I'm saying is the patent new or the idea new, there are

     09:35AM  9   some portions of that that are new but the entire patent is

     09:35AM 10   not a new patent.

     09:35AM 11   Q.  Excuse me.  Excuse me, sir.  Apparently -- Apparently, I'm

     09:35AM 12   having a hard time getting through to you.  Let me read to

     09:35AM 13   you -- tell you the question and see if you understand it and

     09:35AM 14   if you can, well answer my question, please, sir.  Is the only

     09:35AM 15   difference between Dr. Argenta's '643 Patent and -- which he

     09:35AM 16   says is new and novel and your application the fact that you

     09:35AM 17   used the words "absorbable matrix" and he uses the words "open

     09:35AM 18   cell foam or screen"?

     09:35AM 19   A.  No.  There are other differences in the patent.

     09:35AM 20   Q.  Are those the significant differences at least with

     09:35AM 21   respect to Claim 1?

     09:35AM 22   A.  Oops.  Excuse me.  Sorry, I --

     09:35AM 23            THE COURT:  No problem.

     09:36AM 24            THE WITNESS:  I'm not going to get the prize.

     09:36AM 25   A.  For Claim 1 it would be the absorbable matrix.
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     09:36AM  1   Q.  Okay.  So, it's your testimony that Dr. Argenta's Claim 1

     09:36AM  2   is new and novel and he uses open cell foam and your Claim 1

     09:36AM  3   is new and novel and you use absorbable matrix.  Correct?

     09:36AM  4   A.  Yes.  I use the absorbable matrix.  The Argenta patent had

     09:36AM  5   the open cell foam and, you know, we felt that that absorbable

     09:36AM  6   matrix was new and novel.

     09:36AM  7   Q.  And -- but -- but everything else about your Claim 1, all

     09:36AM  8   the background, all the summary, is exactly copied from

     09:36AM  9   Dr. Argenta's patent.  Is that right?

     09:36AM 10   A.  There are parts that are copied.

     09:36AM 11   Q.  Virtually all is copied?

     09:36AM 12   A.  There are parts.

     09:36AM 13   Q.  Let me -- so we don't have to quibble.  You have words

     09:36AM 14   that are different, but with the exception of a few words,

     09:36AM 15   they're the same?

     09:37AM 16   A.  I haven't gone through and carefully compared those two

     09:37AM 17   sections to see but there were parts of the Argenta patent

     09:37AM 18   that we used, yes, sir.

     09:37AM 19   Q.  Let me -- This is your document.  This application is your

     09:37AM 20   document and you swore to the United States Patent Office that

     09:37AM 21   it was new and novel.  Didn't you take the time to see what

     09:37AM 22   parts of it were new and what parts of it were just plain

     09:37AM 23   copies of what Dr. Argenta had done ten years before?

     09:37AM 24   A.  I -- we -- we did carefully review this and the parts that

     09:37AM 25   are new, the absorbable matrix, the temperature sensors, the
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     09:37AM  1   dimple.  There are a lot of very new novel --

     09:37AM  2   Q.  I'm talking about Claim 1.

     09:37AM  3            MR. McCLANAHAN:  Excuse me, Your Honor, can he finish

     09:37AM  4   his answer.

     09:37AM  5            MR. MACON:  I apologize, Your Honor.  It's a bad

     09:37AM  6   habit.  My wife talks to me about it all the time.

     09:37AM  7            THE COURT:  Well, I know your wife.

     09:38AM  8            MR. MACON:  And you have sympathy?

     09:38AM  9            THE COURT:  Well, she's a great lady.

     09:38AM 10            MR. MACON:  She is.

     09:38AM 11            THE COURT:  Yes.  You may finish your answer.

     09:38AM 12   A.  So, there are -- There are, as I said, temperature

     09:38AM 13   sensors.  There's dimples.  There's visual temperature areas

     09:38AM 14   in there, but on Claim 1 it is the absorbable matrix.

     09:38AM 15   Q.  I'm sorry.  Let me try again.  In Claim 1 is there any

     09:38AM 16   difference between Dr. Argenta's patent and yours that except

     09:38AM 17   that the you use the word "absorbable matrix", other than

     09:38AM 18   "screen or open cell foam"?

     09:38AM 19   A.  It's the absorbable matrix is the largest difference

     09:38AM 20   between the two.

     09:38AM 21   Q.  That's the only significant difference?

     09:38AM 22   A.  That's -- in Claim 1, yes.

     09:38AM 23   Q.  And that's the only part you didn't copy, isn't it?

     09:38AM 24   A.  I believe so, yes, sir.

     09:38AM 25   Q.  Okay.  And you haven't withdrawn this patent, have you?
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     09:38AM  1   This patent application?

     09:38AM  2   A.  No, sir.

     09:38AM  3   Q.  And who was it that told you it was right to copy someone

     09:39AM  4   else's work word-for-word.  Who told you that was right?

     09:39AM  5   A.  When -- my patent attorney and I, we went over, you know,

     09:39AM  6   the patent application.  We discussed how we should, you know,

     09:39AM  7   put this together and this was a subject that came up and so

     09:39AM  8   we -- we went forward and I had asked him did he see any

     09:39AM  9   issues with this and he said no.

     09:39AM 10   Q.  So, your patent attorney told you it was right to copy

     09:39AM 11   something word-for-word and then swear under oath to the

     09:39AM 12   United States Government this was new and novel.  Is that

     09:40AM 13   right?

     09:40AM 14   A.  Well, this -- this is not copied word-for-word.  We have

     09:40AM 15   the novel parts of the patent are -- are in there, the parts

     09:40AM 16   that were, let's say, you know, used from the Argenta patent

     09:40AM 17   describe like hollow tubes, collection containers, things

     09:40AM 18   along those lines that are common materials readily

     09:40AM 19   available --

     09:40AM 20   Q.  Excuse me.  My question is very simple and very straight

     09:40AM 21   forward.  Did your patent attorney tell you'll that it was

     09:40AM 22   right to copy something word-for-word and then sign an oath

     09:40AM 23   saying it was new and novel even though that had been done ten

     09:40AM 24   years before?

     09:40AM 25   A.  I don't think that we discussed it if it was right, but we
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     09:40AM  1   did it.  Yes, sir.

     09:40AM  2   Q.  Okay.  And did it ever occur to you that there might -- Do

     09:40AM  3   you know what plagiarism is?

     09:40AM  4   A.  Yes, sir.

     09:40AM  5   Q.  Do you know what copying is?

     09:40AM  6   A.  Yes, sir.

     09:40AM  7   Q.  When you were in school, did your teachers ever tell you

     09:40AM  8   not to copy?

     09:41AM  9   A.  On many occasions, yes, sir.

     09:41AM 10   Q.  Did you -- you said you -- that you never discussed it

     09:41AM 11   with your lawyer.  Did it ever -- did it ever occur to you to

     09:41AM 12   ask:  Hey, is this right, just to copy this thing

     09:41AM 13   word-for-word?  Did -- did it ever occur to you to ask the

     09:41AM 14   lawyer, Hey, this seems strange to me.  It seems contrary --

     09:41AM 15   A.  No, I think there's a very simple explanation for this and

     09:41AM 16   I think we disclosed the Argenta invention and the -- or, you

     09:41AM 17   know --

     09:41AM 18   Q.  Well, did you --

     09:41AM 19   A.  The Argenta patent --

     09:41AM 20            MR. McCLANAHAN:  Excuse me, Your Honor.

     09:41AM 21   A.  -- application and the disclosure statements, I believe.

     09:41AM 22   Q.  Did you -- did you disclose to the Patent Office the

     09:41AM 23   Argenta '081 Patent, the first one that was filed?

     09:41AM 24   A.  I don't recall offhand, but I believe we did.

     09:41AM 25   Q.  You're sure of that.  You -- it would have been very
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     09:41AM  1   important for you to have disclosed Dr. Argenta's first

     09:42AM  2   patent, wouldn't it?

     09:42AM  3   A.  I believe you need to disclose everything you know and

     09:42AM  4   that was our -- always our intent.  I believe we sent in a big

     09:42AM  5   stack of information to the Patent Office about this.

     09:42AM  6   Q.  Well, and you had known about Dr. Argenta's '081 Patent,

     09:42AM  7   hadn't you?  You carefully reviewed it?

     09:42AM  8   A.  I was aware of it, yes, sir.

     09:42AM  9   Q.  So, an honest man would have disclosed Dr. Argenta's '081

     09:42AM 10   Patent.

     09:42AM 11   A.  I think you want to disclose everything that you know.

     09:42AM 12   Q.  Let me just ask the question again.  Would an honest man

     09:42AM 13   disclose the '081 Patent when they were copying from

     09:42AM 14   Dr. Argenta?

     09:42AM 15   A.  Yes, I believe so.

     09:42AM 16   Q.  Okay.  Now, let's -- Let's talk -- We've covered -- We've

     09:42AM 17   covered the area of what you were doing and how you were

     09:42AM 18   examining the patents and what Kinetic Concepts was doing.

     09:42AM 19   Let's talk about how Medela was involved.  Isn't it true that

     09:42AM 20   you set up BlueSky with help from Medela?

     09:43AM 21   A.  I set up BlueSky on my own.  I think there are some

     09:43AM 22   documents that reflect the word "help".  Yes, sir.

     09:43AM 23   Q.  Let's look at one of them.  Plaintiff's Exhibit 114.

     09:43AM 24   Okay.  And --

     09:43AM 25            MR. MACON:  Trevor, could you highlight the first
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     09:43AM  1   sentence, the second paragraph.

     09:43AM  2   BY MR. MACON:

     09:43AM  3   Q.  Mr. Weston, is this an e-mail that you sent on August 6,

     09:43AM  4   2002?

     09:43AM  5   A.  Yes, it does look so.

     09:43AM  6   Q.  And this is e-mail that you sent within two months after

     09:43AM  7   you had put out to a wound conference your pump for wound

     09:44AM  8   therapy.  Is that right?

     09:44AM  9   A.  Well, this -- this was an e-mail I sent to a recruiter I

     09:44AM 10   worked with and that's just telling a little bit of what was

     09:44AM 11   going on.  I -- I think this was after -- after -- yes.  This

     09:44AM 12   was after we -- we showed the pump at the WOCN conference.

     09:44AM 13   Q.  Again, Mr. Weston, I would really appreciate it if you

     09:44AM 14   would answer my question.  I appreciate all the other

     09:44AM 15   information, but would you answer my question.  Is this the

     09:44AM 16   e-mail that you sent two months after you showed your pump for

     09:44AM 17   wound therapy?

     09:44AM 18   A.  Yes, sir.

     09:44AM 19   Q.  Okay.  And did you say at that time, "I have set up a

     09:44AM 20   start-up company in Carlsbad called BlueSky Medical with some

     09:44AM 21   help from Medela"?

     09:44AM 22   A.  Yes, sir.

     09:44AM 23   Q.  Okay.  And you're in the practice of telling the truth

     09:45AM 24   when you send out letters and e-mail, aren't you?

     09:45AM 25   A.  I try to be truthful, yes, sir.
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     09:45AM  1   Q.  And this was true, that you had set up your company with

     09:45AM  2   help from Medela, wasn't it?

     09:45AM  3   A.  I think that's probably a little mischaracterization, but

     09:45AM  4   certainly, you know, I had negotiated the severance and

     09:45AM  5   working on the contract with them, etcetera.

     09:45AM  6   Q.  I'm sorry, Mr. Weston.  I don't understand.  You say it's

     09:45AM  7   mischaracterized -- are you to say you mischaracterized what

     09:45AM  8   you were doing or are you suggesting I misread the words?

     09:45AM  9   A.  No.  I think that's what the words say.  Yes, sir.

     09:45AM 10   Q.  So, these are your words.  We're using your words?

     09:45AM 11   A.  Yes, sir.

     09:45AM 12   Q.  And with your words you set up the company with help from

     09:45AM 13   Medela?

     09:45AM 14   A.  Those are the words.  I think it's a little

     09:45AM 15   mischaracterized but those are the words, yes, sir.

     09:45AM 16   Q.  And it was your words that you wanted to move around

     09:45AM 17   Dr. Argenta's patent, weren't they?  Those were your words,

     09:46AM 18   right?

     09:46AM 19   A.  Those were words I used, again, maybe not -- a little

     09:46AM 20   mischaracterized.  But those are the words.

     09:46AM 21   Q.  I'm trying to use your words.  Okay?  And, as a matter of

     09:46AM 22   fact, the idea of setting up this separate company to move

     09:46AM 23   into suction was the idea that you and Mr. Tanner of the

     09:46AM 24   Switzerland company and Mr. Quakenbush of the U.S. company had

     09:46AM 25   been talking about and planning for over a year.  Isn't that
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     09:46AM  1   correct?

     09:46AM  2   A.  Well, the -- the company BlueSky Medical was never

     09:46AM  3   contemplated by Medela or Bruce Tanner or Carl Lane

     09:46AM  4   Quakenbush.  That was my company I set up.  That was a

     09:46AM  5   different new company than the one we had discussed at Medela.

     09:46AM  6   Q.  Mr. Weston, my question is this:  Isn't it true for over a

     09:46AM  7   year before this time you and the Swiss company and the U.S.

     09:46AM  8   company had discussed setting up a second company to benefit

     09:47AM  9   Medela in the United States?

     09:47AM 10   A.  Yes, sir.  That is true.

     09:47AM 11   Q.  Okay.  Let's -- Let's look at Plaintiff's Exhibit 165.

     09:47AM 12   Okay.  You see -- you see at the top, based on Medela's board

     09:47AM 13   meeting held on February 20, 2001, over a year before, Medela

     09:47AM 14   is interested in exploring the possibility of starting up a

     09:47AM 15   second business in the U.S.   Do you see that?

     09:47AM 16   A.  Yes, sir, I see that.

     09:47AM 17   Q.  And did you understand as early as March of 2001 that

     09:47AM 18   already -- Medela was already talking about setting up this

     09:47AM 19   company in California.  Isn't that right?

     09:47AM 20   A.  I don't remember the exact geographical location offhand,

     09:48AM 21   but I don't think that would be out of the question that that

     09:48AM 22   would have been talked about.

     09:48AM 23   Q.  Well, let -- Let me help you with this.

     09:48AM 24            MR. MACON:  Trevor, can you go down to the paragraph

     09:48AM 25   that begins "based on Richard's family needs".
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     09:48AM  1   BY MR. MACON:

     09:48AM  2   Q.  Based upon Richard's family needs, this business will be

     09:48AM  3   located in Massachusetts or California, paren, Richard can

     09:48AM  4   choose the location.  Do you see that?

     09:48AM  5   A.  Yes, sir, I see that.

     09:48AM  6   Q.  And so they said you could choose either California or

     09:48AM  7   Massachusetts.  Do you see that?

     09:48AM  8   A.  Yes, sir, I see that.

     09:48AM  9   Q.  And ultimately you chose California.  Is that correct?

     09:48AM 10   A.  Well, BlueSky Medical was set up in California, yes, sir.

     09:48AM 11   Q.  And you -- you chose it.  Correct?  You chose the

     09:48AM 12   location?

     09:48AM 13   A.  I chose the location for BlueSky Medical, my company.

     09:48AM 14   Q.  Okay.  And initially it said it was going to be owned by

     09:49AM 15   Medela only, but it says, Richard will be offered an option --

     09:49AM 16   an option plan that will -- providing him similar monies as

     09:49AM 17   equity ownership reward.  Do you understand that?

     09:49AM 18   A.  Yes, I do, sir.

     09:49AM 19   Q.  So they said you may not have the stock, but we're going

     09:49AM 20   to give you the same sort of financial rewards as if you had

     09:49AM 21   the stock.  Do you see that?

     09:49AM 22   A.  Yes.  That's -- what's -- what's proposed at the time by

     09:49AM 23   the -- by Mr. Tanner, I believe.

     09:49AM 24   Q.  Mr. Tanner the head of the Switzerland company?

     09:49AM 25   A.  Yes.  But I don't think the owners agreed with him on
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     09:49AM  1   that.

     09:49AM  2   Q.  Okay.  Well, you know, earlier when I saw when you were

     09:49AM  3   going through and you were saying maybe we can take this

     09:49AM  4   Chariker-Jeter and make a lot of money, you said it was just

     09:49AM  5   for Medela, but if this plan had gone through, it would have

     09:49AM  6   not only have been for Medela, it would have been for you,

     09:49AM  7   too.  Is that correct?

     09:50AM  8   A.  If it had gone through, yes, sir.

     09:50AM  9   Q.  And then in 2001, did they -- did you and Medela agree

     09:50AM 10   that your primary job would be to devise this new business, to

     09:50AM 11   devise it, set up a plan, and to implement it?

     09:50AM 12   A.  Yes.  Sometime in 2001, I believe.

     09:50AM 13   Q.  Okay.  That's exactly -- Let's go to Plaintiff's Exhibit

     09:50AM 14   172.

     09:50AM 15            THE COURT:  What was the date of that exhibit again?

     09:50AM 16            MR. MACON:  I'm sorry.  It was -- February 22, 2001,

     09:50AM 17   Your Honor.

     09:50AM 18            THE COURT:  Thank you.  And the next exhibit.  I'm

     09:50AM 19   sorry.

     09:50AM 20            MR. MACON:  Is 172.  And this is dated July 17, 01.

     09:50AM 21   BY MR. MACON:

     09:50AM 22   Q.  Do you have it?  172?  Do you have it?

     09:50AM 23   A.  Is that a question?

     09:50AM 24   Q.  I just wanted to make sure you have it and I want to

     09:50AM 25   question from it.  Now, Mr. Weston, is this a document that
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     09:51AM  1   you signed?

     09:51AM  2   A.  Yes, it is.

     09:51AM  3   Q.  And in July of 2001, did your primary business, the

     09:51AM  4   primary employment, responsibilities were to prepare this

     09:51AM  5   business plan for this suction business?

     09:51AM  6   A.  Yes.  I gave up all my other responsibilities and I was

     09:51AM  7   tasked with coming up with a plan for a suction business.  I

     09:51AM  8   think that was the -- the -- what I was tasked with.

     09:51AM  9   Q.  And -- and you were told that as long you were working on

     09:51AM 10   this plan, you get your same salary, you get your same perks,

     09:51AM 11   you get your car, your phone, all the usual stuff.  Is that

     09:51AM 12   right?

     09:51AM 13   A.  Yes, sir.

     09:51AM 14   Q.  And you were told that when you started this new business

     09:51AM 15   set up by Medela, for the first two years it had to be within

     09:51AM 16   commuting distance of Medela, but after or not -- not the

     09:52AM 17   first years, until you achieved sales of $5 million dollars,

     09:52AM 18   you had to be within a two hour driving distance, but as soon

     09:52AM 19   as this business got successful, then you could take it to

     09:52AM 20   California or whatever you wanted to.  Is that correct?

     09:52AM 21   A.  Yes, sir.  Yes, sir.  That is exactly what the company

     09:52AM 22   wanted to do, Medela.

     09:52AM 23   Q.  Okay.  We'll go to paragraph 5.  Okay.  There it says --

     09:52AM 24   and what it says is that after the business making $5 million

     09:52AM 25   dollars in sales, then you can move to California or whatever
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     09:52AM  1   you want to?

     09:52AM  2   A.  Yes, sir.

     09:52AM  3   Q.  Okay.  And in February -- Well, you had discussions with

     09:52AM  4   the people in Switzerland, the people in Illinois all through

     09:53AM  5   2001.  Correct?  On this subject.

     09:53AM  6   A.  Yeah.  There were discussions about the plan earlier in

     09:53AM  7   2001.

     09:53AM  8   Q.  And -- Well, this was your full-time job was setting up

     09:53AM  9   this company and so you worked on it, you worked on trying to

     09:53AM 10   get around the Argenta patents, you looked at all the KCI

     09:53AM 11   information you could find, and you talked to the people from

     09:53AM 12   Medela both in Switzerland and the United States.  Is that

     09:53AM 13   correct?

     09:53AM 14   A.  After the July time frame I was charged with coming up

     09:53AM 15   with a business plan to make the suction area which had not

     09:53AM 16   been, you know, a big part of Medela into a successful

     09:53AM 17   business unit to provide that second leg, yes, sir.

     09:53AM 18   Q.  And you're a hard working guy, aren't you?

     09:53AM 19   A.  I would think, yes, I am.

     09:53AM 20   Q.  Okay.  And so you -- you took it seriously and so you --

     09:53AM 21   you attempted to do your best to get this new business

     09:53AM 22   analyzed, get the business plan, get it set up, didn't you?

     09:54AM 23   A.  Yes.  I put a lot of time, a lot of energy, a lot of

     09:54AM 24   effort, a lot of thinking process about why this suction area

     09:54AM 25   that was very important to Medela just hadn't really developed
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     09:54AM  1   into a good profit center, talked with a lot of people

     09:54AM  2   throughout the Medela organization.  I put a lot of effort

     09:54AM  3   into that.

     09:54AM  4   Q.  You looked at a lot of prior art, looked at a lot of

     09:54AM  5   information about KCI and the Argenta patents, didn't you?

     09:54AM  6   A.  Certainly the wound care area was one I looked into very

     09:54AM  7   heavily.  Yes, sir.

     09:54AM  8   Q.  And, as a matter of fact, by February 5, 2002, you had a

     09:54AM  9   fairly significant business proposal for this new business

     09:54AM 10   venture, didn't you?

     09:54AM 11   A.  I had some ideas.  We hadn't put together, you know, the

     09:54AM 12   final business plan, but I had some thoughts of some areas

     09:55AM 13   that might be good for Medela to move into.

     09:55AM 14   Q.  Okay.  And, as a matter of fact, as we showed earlier --

     09:55AM 15   Let's see.  That's Defendant's Exhibit 115.  You forwarded

     09:55AM 16   your thoughts to Mr. Tanner.  Now, you remember this e-mail

     09:55AM 17   that you sent to Mr. Tanner that has your business proposal

     09:55AM 18   attached?

     09:55AM 19   A.  This was one of several ideas I had, yes, sir.

     09:55AM 20   Q.  And did you have any of those other ideas?  Do you have

     09:55AM 21   copies of documents from any of those other ideas?

     09:55AM 22   A.  There were some e-mails that I think went to Medela on

     09:55AM 23   some of the other ideas.  This one --

     09:55AM 24   Q.  Did you provide any of those e-mails?

     09:55AM 25   A.  Did I provide them?
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     09:56AM  1   Q.  Yes, sir.

     09:56AM  2   A.  I -- I don't work for Medela anymore.  I don't have access

     09:56AM  3   to any of those.

     09:56AM  4   Q.  Do you know if Medela brought any of those documents?

     09:56AM  5   A.  Provided them to me?

     09:56AM  6   Q.  Or to me.

     09:56AM  7   A.  I -- I don't know.  There are so many documents and many

     09:56AM  8   of these are marked attorney's eyes only so they may have been

     09:56AM  9   provided but I personally can't see them.

     09:56AM 10   Q.  Okay.  Well, let's look at your -- Let's look at the

     09:56AM 11   business proposal you sent to Mr. Tanner in Switzerland.  And

     09:56AM 12   just -- just to go back a step, you -- this was -- when you

     09:56AM 13   sent it to Mr. Tanner, you told him this was the information

     09:56AM 14   that the two of you had discussed.  Is that right?

     09:56AM 15   A.  Yes.  I think -- I don't know.  I may have left him a

     09:56AM 16   voice mail, but typically one of the nice things about

     09:56AM 17   European companies they get two weeks off at Christmas time so

     09:56AM 18   they don't really work, basically, for about three weeks in

     09:56AM 19   December, so probably left him a voice mail or maybe had a

     09:57AM 20   discussion early in December when I found that information.

     09:57AM 21            THE COURT:  Can you -- Excuse me a minute.

     09:57AM 22            MR. MACON:  Yes, sir.

     09:57AM 23            THE COURT:  What was the date of this e-mail?

     09:57AM 24            MR. MACON:  The e-mail is dated February 5, 2002.

     09:57AM 25   We're a year forward now, Your Honor.
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     09:57AM  1            THE COURT:  Okay.  February 5.  And is this a good

     09:57AM  2   place for a break?

     09:57AM  3            MR. MACON:  It would be fine, Your Honor.

     09:57AM  4            THE COURT:  Okay.  Great.  Mr. Weston, thank you.

     09:57AM  5   You may step down.  Thank you so much.  Be careful about the

     09:57AM  6   microphone there.  Nice work.  Ladies and gentlemen, thank you

     09:57AM  7   so much.  We'll take our morning -- first morning recess until

     09:57AM  8   15 after 10:00.  15 after 10:00.  Let's all rise for the jury.

     09:57AM  9   If you could please lead the jury out, Mr. Ramirez.  Thank you

     09:57AM 10   so much.

     09:57AM 11       (Jury out.)

     09:58AM 12            THE COURT:  Thank you very much.  We'll be in recess.

     09:58AM 13       (Recess.)

     10:21AM 14            THE COURT:  Okay.  Let's proceed.

     10:21AM 15            MR. MACON:  Thank you, Your Honor.

     10:21AM 16            THE COURT:  If you would.

     10:21AM 17            MR. MACON:  Thank you.

     10:21AM 18            THE COURT:  Yes, sir.

     10:21AM 19   BY MR. MACON:

     10:21AM 20   Q.  Mr. Weston, over the break, did you get a chance to check

     10:21AM 21   and see if you had listed both the '081 and the '643 Patent in

     10:21AM 22   your application?

     10:21AM 23   A.  I didn't check that, no, sir.

     10:21AM 24   Q.  Well, I can tell you the answer is yes you did list both

     10:21AM 25   of them.  Did you tell the Patent Office that you copied
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     10:21AM  1   page-after-page from Dr. Argenta's patent?

     10:22AM  2   A.  I'm not sure if there was any specific communication to

     10:22AM  3   that, but I believe we listed the prior art, everything that

     10:22AM  4   we had available.

     10:22AM  5   Q.  Listed both those patents.  But did you tell the Patent

     10:22AM  6   Office, that, Hey, you had better check this, because I copied

     10:22AM  7   word-for-word big parts of Dr. Argenta's patent?

     10:22AM  8   A.  I don't remember any specific document or letter that --

     10:22AM  9   anything to that effect.  No, sir.

     10:22AM 10   Q.  Don't you think it would have been the right thing to do

     10:22AM 11   to tell the Patent Office, I know I've got a bunch of stuff,

     10:22AM 12   if you go word-for-word, you can find it, but, hey, Patent

     10:22AM 13   Office, I want you to know that although I claim this is

     10:22AM 14   novel, it copies word-for-word big parts of what Dr. Argenta

     10:22AM 15   had in his patent.  Do you think that would be right to do?

     10:22AM 16   A.  I had a conversation with my attorney and we prepared

     10:22AM 17   these documents and I think everything was proper in our

     10:23AM 18   submission.

     10:23AM 19   Q.  Let's now go back to Defendant's Exhibit 115.

     10:23AM 20            MR. MACON:  And, Your Honor, I know that you and some

     10:23AM 21   of the jurors looked at me sort of strange when I showed at

     10:23AM 22   the bottom -- Trevor, can you go to that first page of the --

     10:23AM 23   when I showed the date and told you what the date was.

     10:23AM 24            THE COURT:  Right.  Apparently, do the Europeans have

     10:23AM 25   a different system?
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     10:23AM  1            MR. MACON:  The Europeans have a different system.

     10:23AM  2   At the bottom, this is from Richard Weston to Urs Tanner.  It

     10:23AM  3   says sent 05-02-02.

     10:23AM  4   BY MR. MACON:

     10:23AM  5   Q.  Mr. Weston, that was February 5, 2002, wasn't it?

     10:23AM  6   A.  Yes.  I believe the Europeans and some other countries

     10:23AM  7   reverse the dates.

     10:23AM  8   Q.  Get everything backwards.  We understand that.

     10:23AM  9   A.  It's just different.  I wouldn't say it's backwards.

     10:23AM 10   Q.  In Texas maybe we think it's backwards.  We'll go ahead.

     10:23AM 11   Okay.  Let's go to your proposal.  This was a business

     10:24AM 12   proposal that would concentrate on negative pressure wound

     10:24AM 13   therapy.  Is that right?

     10:24AM 14   A.  Yes, I believe so.  Yes, sir.

     10:24AM 15   Q.  And this one you were going to follow the Kinetic

     10:24AM 16   Concepts's business model of rental.  Is that right?

     10:24AM 17   A.  Yes, I believe rental was one of the things being

     10:24AM 18   contemplated.  Yes, sir.

     10:24AM 19   Q.  Well, as a matter of fact, when you had been investigating

     10:24AM 20   and taking Kinetic Concepts apart, your noticed their rental

     10:24AM 21   model was really a good idea, didn't you?

     10:24AM 22   A.  Yes, sir.

     10:24AM 23   Q.  Okay.

     10:24AM 24   A.  And there's additional information here.

     10:24AM 25   Q.  And so you looked at the KCI model and said, I'm going to

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01129

     10:24AM  1   copy it in this proposal letter.  Right?

     10:24AM  2   A.  I -- I think, yeah.  Rental -- you know, I have experience

     10:24AM  3   with that and it's -- it's a viable model.

     10:24AM  4   Q.  Okay.  And then go to products.  The products that you

     10:25AM  5   suggested were suction pumps to be purchased exclusively

     10:25AM  6   through Medela, specifically the Vario pump.  Is that correct?

     10:25AM  7   Was that your plan?

     10:25AM  8   A.  In this proposal?  Yes, sir.

     10:25AM  9   Q.  Okay.  And you also said that this new company that you

     10:25AM 10   were planning while you're at Medela, that this new company

     10:25AM 11   would sell newly developed accessory kits.  And it would be --

     10:25AM 12   was that your plan?

     10:25AM 13   A.  For this particular proposal, I believe we did talk about

     10:25AM 14   accessory kits.

     10:25AM 15   Q.  And, as a matter of fact, you also there knew that Kinetic

     10:25AM 16   Concepts would protect Dr. Argenta's patents, didn't you?

     10:25AM 17   A.  I believe there was a strong feeling that KCI had

     10:25AM 18   indicated that they intend to defend their patents.

     10:26AM 19   Q.  Yes, sir.  And you already set up a model that you would

     10:26AM 20   sell the pumps between $6,000 and $8,000.  Put that up,

     10:26AM 21   Trevor.

     10:26AM 22            MS. GULDE:  The next paragraph.

     10:26AM 23   BY MR. MACON:

     10:26AM 24   Q.  So, in this plan, you planned to sell your pumps between

     10:26AM 25   $6,000 and $8,000.  Do you see that?
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     10:26AM  1   A.  Yes, sir.

     10:26AM  2   Q.  Okay.  And then we've already been through the litigation

     10:26AM  3   section.  Go ahead and draw it up.  We don't need to talk

     10:26AM  4   about it.  But you knew there was going to be litigation, you

     10:26AM  5   knew it was going to be in Texas, and you knew you would have

     10:26AM  6   your brother Carl work for the company in this litigation.

     10:26AM  7   Correct?

     10:26AM  8   A.  I think we -- we wrote this here, although as I discussed

     10:26AM  9   before I had some other thoughts on that.  Yes, sir.

     10:26AM 10   Q.  But whatever other thoughts you had, the only thing we can

     10:26AM 11   rely on now is what you put down on paper.  Is that right?

     10:26AM 12   A.  I think you can also rely on what I say.  Yes, sir.

     10:26AM 13   Q.  The only way we can know objectively.  I'm not suggesting

     10:27AM 14   anything about you, I'm just saying the only thing we can know

     10:27AM 15   of for sure is what you put down on paper.  And that's what

     10:27AM 16   you put down on paper.  You knew there was going to be

     10:27AM 17   litigation, you knew it was going to be in Texas, and you knew

     10:27AM 18   you were going to have your brother Carl work for the company.

     10:27AM 19   Is that right?

     10:27AM 20   A.  I'm not a legal expert, but I think that's why we're here,

     10:27AM 21   to evaluate, you know, the -- the written information and also

     10:27AM 22   what people say.  I think -- I'm not a legal expert, but that

     10:27AM 23   would be my opinion.

     10:27AM 24   Q.  Mr. Weston, I appreciate your comment.  If you would

     10:27AM 25   answer my question.  Isn't it true that while you were a
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     10:27AM  1   Medela employee you communicated with the head of Medela in

     10:27AM  2   Switzerland saying if we do this Kinetic Concepts will defend

     10:27AM  3   Dr. Argenta's patents, there will be a lawsuit, it will be in

     10:27AM  4   Texas, and my brother Carl will work for the new company.

     10:27AM  5   Isn't that what you said?

     10:27AM  6   A.  I think there is a lot of that information in the -- in

     10:27AM  7   that proposal, but there's a lot more information that

     10:28AM  8   explains these documents.

     10:28AM  9   Q.  You'll have plenty of time to explain the written word,

     10:28AM 10   sir.  Didn't you know when you were talking to Mr. Tanner in

     10:28AM 11   Switzerland that it was going to take at least $500,000 to

     10:28AM 12   start this company?

     10:28AM 13   A.  For this particular proposal you would need, you know,

     10:28AM 14   some capital to -- to move forward.  Yes, sir.

     10:28AM 15   Q.  Well, as a matter of fact, it says estimated capital,

     10:28AM 16   without a detailed analysis for the first phase, approximately

     10:28AM 17   $500 to $700,000.  Is that correct?

     10:28AM 18   A.  Yes, sir.  That is what is here in this document.  Yes,

     10:28AM 19   sir.

     10:28AM 20   Q.  Okay.  And the timing, and you're writing this in February

     10:28AM 21   of 2002, the company would be set up immediately.  That's what

     10:28AM 22   you said, wasn't it?

     10:28AM 23   A.  That's what I wrote, yes, sir.

     10:29AM 24   Q.  Okay.  And you knew that if Medela entered the negative

     10:29AM 25   pressure wound therapy market directly, then KCI would protect
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     10:29AM  1   Dr. Argenta's patents by suing Medela.  Isn't that right?

     10:29AM  2   A.  I -- I think there -- there has been a history of

     10:29AM  3   litigation and that -- that could be a possibility.

     10:29AM  4   Q.  Well, let's see what you -- when you wrote that, let's

     10:29AM  5   show -- Let's show exactly what you wrote, sir.

     10:29AM  6            MR. MACON:  Trevor, you had that look that -- I

     10:29AM  7   didn't give you very good advice.  It begins summary.  I

     10:29AM  8   apologize.

     10:29AM  9   BY MR. MACON:

     10:29AM 10   Q.  Okay.  You see the line that says, "If Medela".

     10:30AM 11            MR. MACON:  Trevor, the second line up.  You're

     10:30AM 12   almost there.  There we go.

     10:30AM 13   BY MR. MACON:

     10:30AM 14   Q.  If Medela directly enters the negative pressure wound

     10:30AM 15   therapy arena, then KCI will vigorously attack Medela and

     10:30AM 16   cause high legal expenses and that's the reason you suggested

     10:30AM 17   let's -- don't do it through Medela.  Let's set up a separate

     10:30AM 18   company without any evidence of Medela ownership, that way

     10:30AM 19   Medela will be protected.  Isn't that right?

     10:30AM 20   A.  I think the information that's exactly what I wrote and

     10:30AM 21   that was after they asked me to leave the company.  Yes, sir.

     10:30AM 22   Q.  Excuse me, sir.  On February 5, 2002, at that point you

     10:30AM 23   were still making a proposal to Mr. Tanner about Medela

     10:30AM 24   setting up this new company.  Isn't that right?

     10:30AM 25   A.  Yes, among other proposals such as running a company in
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     10:31AM  1   Mexico and a variety of aspects because in January they had

     10:31AM  2   asked me to leave.

     10:31AM  3   Q.  And you wanted Medela to fund this company, didn't you?

     10:31AM  4   A.  This was one of several ideas.  Yes, sir.  I did ask them

     10:31AM  5   to fund this company.

     10:31AM  6   Q.  And you wanted them to put it out your -- your concept was

     10:31AM  7   that they put it out in a separate company, and therefore,

     10:31AM  8   Medela would be protected.  Right?

     10:31AM  9   A.  Yes.  I think you'll see consistently I always said that

     10:31AM 10   new business ventures need to be in new companies so they're

     10:31AM 11   not -- you know, there's not this burden of the older company,

     10:31AM 12   but, yes, it was a separate company.

     10:31AM 13   Q.  Well, you were talking about a burden of an older company.

     10:31AM 14   Let's see exactly what you said, sir.  Let's look at the

     10:31AM 15   written word.

     10:31AM 16            MR. MACON:  Trevor, could you do the sentence -- the

     10:31AM 17   paragraph that begins, "By setting up a small company".

     10:32AM 18   BY MR. MACON:

     10:32AM 19   Q.  You could -- you could see that you were talking about

     10:32AM 20   having a lower risk when you set up this smaller company.

     10:32AM 21   Right?

     10:32AM 22   A.  You mean the lower risk?

     10:32AM 23   Q.  Yes, sir.

     10:32AM 24   A.  Yeah.  That's what the document says, sir.

     10:32AM 25   Q.  And in addition, you thought maybe if a small company,
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     10:32AM  1   like BlueSky, is set up, maybe KCI will let it go.  That's

     10:32AM  2   what you said, didn't you?

     10:32AM  3   A.  Yes, sir.

     10:32AM  4   Q.  Okay.  So, -- so, that was the idea, to have Medela put up

     10:32AM  5   the money and maybe KCI wouldn't pick it out and maybe KCI

     10:32AM  6   would say, It's just a small company.  Let it go.  Isn't that

     10:32AM  7   right?  That was your plan?

     10:32AM  8   A.  That was part of this particular proposal, yes, sir.

     10:32AM  9   Q.  Okay.  Well, let's -- we heard -- we heard the lawyers

     10:33AM 10   say, well, Medela had no interest in this.  Turn to exhibit

     10:33AM 11   115.  You see some handwriting.  Now, that wasn't on the copy

     10:33AM 12   you had, was it?

     10:33AM 13   A.  I --

     10:33AM 14   Q.  This handwriting on the front page of 115.

     10:33AM 15   A.  Yes.  It's on the exhibit here.

     10:33AM 16   Q.  Was that in the e-mail that you received?

     10:33AM 17   A.  Oh, no.  Of course not.

     10:33AM 18   Q.  You never saw this, did you?

     10:33AM 19   A.  No.

     10:33AM 20   Q.  And you don't know of any way we can figure out the date

     10:33AM 21   of when this handwriting was put on there, do you?

     10:33AM 22   A.  No, but I would assume it's close to the date the e-mail

     10:33AM 23   was done.

     10:33AM 24   Q.  Do you know that?

     10:33AM 25   A.  I don't know that for a fact, but --
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     10:33AM  1   Q.  And you know that by this time Medela had already

     10:33AM  2   consulted its lawyers about looking at and getting around

     10:33AM  3   the -- the agreement -- getting around the Argenta patent.

     10:33AM  4   You knew that?

     10:33AM  5   A.  Oh, I know the lawyers I had talked to.

     10:34AM  6   Q.  And those were lawyers for Medela, weren't they?

     10:34AM  7   A.  They were, yeah, Medela lawyers.

     10:34AM  8   Q.  And you were talking to them about getting around the

     10:34AM  9   Argenta patent, weren't you?

     10:34AM 10   A.  We were just talking to them about the patents in terms of

     10:34AM 11   researching and business ventures in general.

     10:34AM 12   Q.  But you were specifically -- So there's no

     10:34AM 13   misunderstanding, these weren't just business lawyers, these

     10:34AM 14   were lawyers you were going to and saying can we get around

     10:34AM 15   the Argenta patent.  Isn't that right?

     10:34AM 16   A.  No.  I -- I would say we took a look at Chariker-Jeter and

     10:34AM 17   we said can you do this.  That's what we asked.

     10:34AM 18   Q.  And your lawyer specifically told you that the Argenta

     10:34AM 19   patent was different from Chariker-Jeter, didn't he?

     10:34AM 20   A.  I believe they -- they said that, yes.  I don't recall the

     10:34AM 21   exact words, but --

     10:34AM 22   Q.  The lawyers for you and for Medela told you that the

     10:35AM 23   Argenta patent was different from Chariker-Jeter.  Correct?

     10:35AM 24   A.  I believe that is correct, yes, sir.

     10:35AM 25   Q.  Okay.  We've got that document and we'll show you.  So, if
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     10:35AM  1   you look on the document we have today, there's some

     10:35AM  2   handwriting that didn't appear in the original that said

     10:35AM  3   Medela is not willing to enter into venture financing.

     10:35AM  4   Nothing more Medela can add to this package.  Okay?  It says

     10:35AM  5   that, right?

     10:35AM  6   A.  That's -- that's the handwriting, yes, sir.

     10:35AM  7   Q.  Okay.  And that wasn't on the copy you got and you don't

     10:35AM  8   know the date?

     10:35AM  9   A.  I don't know the date, but typically notes are made

     10:35AM 10   contemporary -- you know, at the same time -- at least when I

     10:35AM 11   do them.

     10:35AM 12   Q.  Is it possible that notes were made later?

     10:35AM 13   A.  Yes, it is possible.

     10:35AM 14   Q.  Is it possible notes were made after they talked to the

     10:35AM 15   lawyers?

     10:35AM 16   A.  Yeah, I believe so, unless it's notarized --

     10:35AM 17   Q.  That's right.

     10:35AM 18   A.   -- I think that would be possible.

     10:35AM 19   Q.  One way to analyze whether people had this feeling at the

     10:36AM 20   time is to determine what their actions were and after the

     10:36AM 21   date of this proposal this proposal -- Well, let's see if this

     10:36AM 22   proposal was implemented because if this proposal was not

     10:36AM 23   implemented, maybe that handwriting was done then.  If the

     10:36AM 24   proposal was implemented, we can make our own suggestions.

     10:36AM 25   Let's look at what happened.  We have this proposal and let's
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     10:36AM  1   start going down --

     10:36AM  2            MR. MACON:  Go back to the second page again, Trevor.

     10:36AM  3   BY MR. MACON:

     10:36AM  4   Q.  Okay.  Let's -- Let's start.  Did you set up a company

     10:36AM  5   that concentrated, that's the first line, on negative pressure

     10:36AM  6   wound therapy?  Did you do that?

     10:37AM  7   A.  When we set up BlueSky, we didn't have a particular arena

     10:37AM  8   that we thought we were going to concentrate on.

     10:37AM  9   Q.  Oh.  BlueSky was just set up and you might -- you were

     10:37AM 10   thinking about going into venture capital, you were thinking

     10:37AM 11   about going into sports?  Were you thinking about going

     10:37AM 12   into -- you weren't thinking about going into wound therapy

     10:37AM 13   with the suction pumps?

     10:37AM 14   A.  That was one of several areas.  The name of the company is

     10:37AM 15   BlueSky Medical Group Incorporated, I think that's important

     10:37AM 16   because we had plans to do several different divisions.

     10:37AM 17   Q.  Let's talk about that.  Today does 90 plus percent of your

     10:37AM 18   business come from negative pressure wound therapy?

     10:37AM 19   A.  Yes.  Today it does.  Yes, sir.

     10:37AM 20   Q.  From -- was your very first product a wound -- a pump --

     10:37AM 21   suction pump to be used for wound treatment?

     10:38AM 22   A.  Our first pump that we had available for sale was the

     10:38AM 23   Versatile 1 pump that could be used for wound care and other

     10:38AM 24   applications as well.

     10:38AM 25   Q.  The first application was wound therapy.  You took to it
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     10:38AM  1   the wound care convention and you promoted it for wound

     10:38AM  2   therapy, didn't you?

     10:38AM  3   A.  Our first convention was the Wound Docs Incontinence Care

     10:38AM  4   Society.  I think our first actual use of the pump was for

     10:38AM  5   tracheal suction.

     10:38AM  6   Q.  Sir, did you promote it?  Did you go to the wound

     10:38AM  7   convention and did you promote it for wound therapy?

     10:38AM  8   A.  Yes, we did.

     10:38AM  9   Q.  And if we go through your revenue since the day one, is it

     10:38AM 10   true that 90 plus percent of your business is and has always

     10:38AM 11   been using pumps and kits that you talked about for wound

     10:38AM 12   therapy?

     10:38AM 13   A.  Yes.  The bulk of our revenue is for wound -- the

     10:39AM 14   Versatile Wound Vacuum now with the various accessory kits,

     10:39AM 15   yes, sir.

     10:39AM 16   Q.  When you say now.  As a matter of fact, your business has

     10:39AM 17   always been concentrated on wound therapy, hasn't it?

     10:39AM 18   A.  I would say in the -- No.  Not always.

     10:39AM 19   Q.  Okay.  Tell the jury what percentage of your revenues have

     10:39AM 20   come from anything other than wound therapy.

     10:39AM 21   A.  Well, in the early days of the company, we had -- we

     10:39AM 22   were -- part of our plan was to look for different purposes

     10:39AM 23   for the general purpose suction pump.  In the Spring of 2003,

     10:39AM 24   we had identified using pumps for gastro use, for endoscopy

     10:39AM 25   when they put these scopes in you to take a look and you need
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     10:39AM  1   a high quality suction source and we got a lead through the

     10:40AM  2   Internet, it was The Gastroenterology Center in Virginia and

     10:40AM  3   they were looking for a high quality suction source, so that

     10:40AM  4   was an idea we had contemplated maybe going into that end

     10:40AM  5   because we hadn't had much success in the wound area.

     10:40AM  6   Q.  Thank you.  I really appreciate the information, but I

     10:40AM  7   asked you a very specific question, sir.  What percentage of

     10:40AM  8   your revenue has been for anything other than wound therapy?

     10:40AM  9   A.  It -- if you look to date, it's a fairly small percentage.

     10:40AM 10   If we look in that Spring area, it may have been a little bit

     10:40AM 11   higher --

     10:40AM 12   Q.  What's the total number of dollars that you've gotten from

     10:40AM 13   anything other than wound therapy, sir?

     10:40AM 14   A.  Probably $25,000 or $30,000.

     10:40AM 15   Q.  And your sales this past year were over $8 million

     10:40AM 16   dollars?

     10:40AM 17   A.  Sales in 2005, about 6.6 million.

     10:40AM 18   Q.  And since the beginning of time you've had $25,000 of that

     10:40AM 19   has been non-wound therapy?

     10:41AM 20   A.  Well, for that -- Let's say that gastroenterology.  But in

     10:41AM 21   2003, at that time, you know, there was not a lot of -- it was

     10:41AM 22   a much different scenario at that time --

     10:41AM 23   Q.  Okay.

     10:41AM 24   A.  -- than we are today.

     10:41AM 25   Q.  Okay.  So, you've had $25,000 of those sales versus $6.6
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     10:41AM  1   million dollars in one year alone in wound therapy.  Is that

     10:41AM  2   right?

     10:41AM  3   A.  Yes.  But $25,000 is a lot of money in 2003.  A lot of

     10:41AM  4   money.

     10:41AM  5   Q.  More than I make.  Okay?  Would you agree that your

     10:41AM  6   company concentrated on negative pressure wound therapy?

     10:41AM  7   A.  Say after the Spring of 2003, yes, sir.

     10:41AM  8   Q.  And you're going to be -- and -- Okay.  It's your

     10:41AM  9   testimony that prior to -- that in the period of June 2002 to

     10:41AM 10   the Spring of 2003 you didn't concentrate in wound therapy?

     10:42AM 11   Is that your testimony?

     10:42AM 12   A.  I think that -- that was an area of concen -- you know,

     10:42AM 13   concentration, but we were looking for successful uses for

     10:42AM 14   what we had available and that was the general purpose suction

     10:42AM 15   pumps.

     10:42AM 16   Q.  I'm sorry.  My question is -- I'm sorry.  I didn't do a

     10:42AM 17   very good job.  From the beginning, has your company had a

     10:42AM 18   concentration in wound therapy?

     10:42AM 19   A.  I would say that was one of several areas.  I wouldn't say

     10:42AM 20   initially that was our -- our concentration.

     10:42AM 21   Q.  Okay.  Okay.  We can check that out, sir, and see.  Let's

     10:42AM 22   go down the products.  Did -- Has BlueSky from the beginning

     10:42AM 23   purchased its pumps exclusively through Medela?

     10:42AM 24   A.  Yes, we have.

     10:42AM 25   Q.  Have you purchased the Vario pump from Medela?
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     10:42AM  1   A.  Yes, we have.

     10:42AM  2   Q.  Okay.  And have there been disposable product that was

     10:43AM  3   developed and sold in the United States?

     10:43AM  4   A.  I don't know if we developed -- the products already

     10:43AM  5   existed, we just packaged them in a kit.

     10:43AM  6   Q.  Have you sold them in the United States?

     10:43AM  7   A.  Yes, we have.

     10:43AM  8   Q.  Okay.  And are the pumps selling for between $6 and

     10:43AM  9   $8,000?

     10:43AM 10   A.  Well, we -- there's a couple though the list price right

     10:43AM 11   now is $7995.  The dealer --

     10:43AM 12   Q.  Let me just make sure.

     10:43AM 13            MR. McCLANAHAN:  Excuse me, Your Honor.  May he

     10:43AM 14   finish his answer first?

     10:43AM 15            THE COURT:  Okay.  You may.  You were talking about

     10:43AM 16   one product with a -- with a list price of -- of $7900.00.

     10:43AM 17   A.  The list price is 7995.  Also the bulk of the dealers buy

     10:44AM 18   the pumps between $3 and $4,000 in price so we have two

     10:44AM 19   different levels at least.

     10:44AM 20   Q.  Thank you.  Are the pumps sold -- is the list price of the

     10:44AM 21   pumps between $6,000 and $8,000?

     10:44AM 22   A.  The list price, yes, sir.

     10:44AM 23   Q.  And just so we understand, you take a Vario pump, and as

     10:44AM 24   you said, make a few cosmetic changes.  You put your own label

     10:44AM 25   on it.  Is that correct?
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     10:44AM  1   A.  Well, we -- we have two different scenarios.  One we have

     10:44AM  2   the Versatile 1 Wound Vacuum Pump.  Later on we have the

     10:44AM  3   Versatile 1 Wound Vacuum System, so in the early days, to

     10:44AM  4   answer your question, sir, there were some changes made in

     10:44AM  5   labeling on the pumps.

     10:44AM  6   Q.  Okay.  So, you take a Vario 1 pump and relabel it.  You

     10:44AM  7   put the BlueSky label on it.  That's what you did, correct?

     10:45AM  8   A.  Well, there is no Vario 1 pump.

     10:45AM  9   Q.  Okay.

     10:45AM 10   A.  It's the Vario pump and we do make those changes, yes,

     10:45AM 11   sir.

     10:45AM 12   Q.  You make cosmetic changes, correct?

     10:45AM 13   A.  I call them labeling changes.

     10:45AM 14   Q.  Labeling changes.  That's fine.  And you paid about $900

     10:45AM 15   for those pumps?

     10:45AM 16   A.  Initially, $938.

     10:45AM 17   Q.  You paid $900 and the list price is $7900.  So, what?

     10:45AM 18   That's about an 800% mark-up?

     10:45AM 19   A.  Well, when we were paying $938 the list price was $3,850

     10:45AM 20   at the time.

     10:45AM 21   Q.  So, that was about a 400% mark-up?

     10:45AM 22   A.  Yes, sir.

     10:45AM 23   Q.  Okay.  And you started -- you started selling them for

     10:45AM 24   $3800 -- list price for $3800 and you've increased the price

     10:45AM 25   now to, the list price, $7900.  Is that correct?
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     10:45AM  1   A.  Yes, it is, sir.

     10:45AM  2   Q.  So, that's about a 100% increase in list price?

     10:46AM  3   A.  It's -- it's a higher amount, yes, sir.  I haven't figured

     10:46AM  4   it out exactly.

     10:46AM  5   Q.  Well, let's just see if we can do it.  If it was 3800 and

     10:46AM  6   that's 7900, do you see that's more than 100% mark-up?

     10:46AM  7   A.  It would be about 100%.

     10:46AM  8   Q.  Okay.  Let's go back.  Let's go back to your business

     10:46AM  9   plan.  We talked about the list price of the pumps.  We've

     10:46AM 10   talked about the litigation.  There was a lawsuit filed to

     10:46AM 11   defend Dr. Argenta's patents.  The lawsuit was filed in

     10:46AM 12   San Antonio, just as you predicted.  Correct?

     10:46AM 13   A.  Well, I think I said Texas.

     10:46AM 14   Q.  Okay.

     10:46AM 15   A.  Texas -- San Antonio is certainly a very nice part of

     10:46AM 16   Texas.

     10:46AM 17   Q.  The best.  Thank you.  And we talked about bringing Carl

     10:46AM 18   Weston and you've already said Carl Weston is your chief legal

     10:46AM 19   officer.  Correct?

     10:46AM 20   A.  Currently, he's our -- I think Carl is in-house counsel.

     10:47AM 21   Q.  That means lawyer, right?

     10:47AM 22   A.  Yeah.  Attorney/lawyer.

     10:47AM 23   Q.  Let's go to the next one.  Capital structure, and here it

     10:47AM 24   said you need a minimum of $400,000 to get this off the

     10:47AM 25   ground.  Correct?
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     10:47AM  1   A.  It says $500,000.

     10:47AM  2   Q.  I'm sorry.  $500,000.  You're absolutely right.  $500,000

     10:47AM  3   to get this started, right?

     10:47AM  4   A.  $500 to 7 on this brief outline, yes.

     10:47AM  5   Q.  Over this time period, correct?

     10:47AM  6   A.  I would say if you are going to set up a company you need

     10:47AM  7   that probably up front versus over time.

     10:47AM  8   Q.  It talks about the first phase.  Okay.  Mr. Weston, did

     10:47AM  9   you receive from Medela after -- after you left their employ,

     10:47AM 10   did you receive over $400,000 from Medela?

     10:47AM 11   A.  Yes.  Over time.

     10:47AM 12   Q.  Okay.

     10:47AM 13   A.  Yes, I did.

     10:47AM 14   Q.  And in addition to receiving over $4,000,000 you also

     10:48AM 15   received your car which Medela had wade for?

     10:48AM 16   A.  Yes.  But for them that wasn't a big expense.

     10:48AM 17   Q.  And you also received your cell phone.  Is that right?

     10:48AM 18   A.  Yes.  It was -- a cell phone, yes, sir.

     10:48AM 19   Q.  You also received your computers?

     10:48AM 20   A.  I believe I got one computer.

     10:48AM 21   Q.  You also got your printer?

     10:48AM 22   A.  Yes, sir.

     10:48AM 23   Q.  And all those Medela had paid for.  Is that right?

     10:48AM 24   A.  Yeah.  At one time Medela had paid for those.

     10:48AM 25   Q.  And you got all of those after you left the employ of
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     10:48AM  1   Medela, didn't you?

     10:48AM  2   A.  That was part of the separation from them, yes, sir.

     10:48AM  3   Q.  Let's talk about it.  Before February 28 when you left,

     10:48AM  4   there was no agreement that you had with Medela that they were

     10:48AM  5   going to pay you anything when you left, did you?

     10:48AM  6   A.  Until we signed the document, no, there was no agreement.

     10:48AM  7   Q.  And there -- Now, Medela had a severance policy, didn't

     10:49AM  8   it?

     10:49AM  9   A.  Yes, I believe it did.

     10:49AM 10   Q.  But in Medela's -- Well, did you say that you voluntarily

     10:49AM 11   resigned?

     10:49AM 12   A.  I believe I did, yes, sir.

     10:49AM 13   Q.  Okay.  And did Medela say you voluntarily resigned?

     10:49AM 14   A.  I believe, yes, sir.

     10:49AM 15   Q.  And you've testified under oath on at least three

     10:49AM 16   occasions that you voluntarily resigned, haven't you?

     10:49AM 17   A.  I don't recall specifically, but that could be.

     10:49AM 18   Q.  Because that's the truth, isn't it?

     10:49AM 19   A.  I believe I had a meeting with Mr. Tanner in January and

     10:49AM 20   it was sort of a mutual agreement to leave the company.

     10:49AM 21   Q.  Mr. Weston, did you voluntarily resign?

     10:50AM 22   A.  That -- that's a real difficult subject.  I mean, when you

     10:50AM 23   work for a company for twenty years and you've invested a lot

     10:50AM 24   of time and effort into that, I -- I think I would say, yes,

     10:50AM 25   it was a voluntarily resignation.
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     10:50AM  1   Q.  As a matter of fact, you said it was a voluntarily

     10:50AM  2   resignation every time you've testified, haven't you?

     10:50AM  3   A.  I believe so.

     10:50AM  4   Q.  And you've said in every writing where it's mentioned,

     10:50AM  5   both you and Medela said you voluntarily resigned?

     10:50AM  6   A.  I believe so, yes.  But these are very difficult

     10:50AM  7   questions.  I was going through some difficult personal --

     10:50AM  8   Q.  I don't intend to go into your personal activity.  I'm not

     10:50AM  9   intending to go there, sir.  You resigned and you know that

     10:50AM 10   Medela had a written policy -- severance policy, didn't you?

     10:50AM 11   A.  Yes, I believe they did.

     10:51AM 12   Q.  And the written severance policy of Medela specifically

     10:51AM 13   said that you don't get any money if you voluntarily resign,

     10:51AM 14   do you?

     10:51AM 15   A.  I don't recall.

     10:51AM 16   Q.  Well, let's show that.  Defendant's Exhibit 303.

     10:51AM 17   A.  Could I -- I don't see that in the binder.  Is that --

     10:51AM 18            MR. MACON:  Do we have another copy of that one?

     10:51AM 19   That was something we only came to recently --

     10:51AM 20            MS. GULDE:  It's in the back of --

     10:51AM 21   BY MR. MACON:

     10:51AM 22   Q.  Look at the back, Mr. Weston.  Look at the back.  They

     10:51AM 23   think because it came so late --

     10:51AM 24            THE WITNESS:  Oh, okay.

     10:51AM 25            THE COURT:  Ms. Gulde, do you want to come up here
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     10:51AM  1   and see if you can help Mr. Weston?

     10:51AM  2            MR. MACON:  Do we have another one?

     10:51AM  3   A.  Well, if this is the only page, that would be fine.

     10:52AM  4   Q.  Take your time.  If you want to read over it, take your

     10:52AM  5   time.

     10:52AM  6   A.  No, that's fine.

     10:52AM  7   Q.  I don't want to --

     10:52AM  8   A.  I just want the make sure I have the whole document.

     10:52AM  9   Q.  Absolutely.  You see this is the Medela severance plan.

     10:52AM 10   Correct?

     10:52AM 11   A.  Yes, it does look like that.

     10:52AM 12   Q.  Okay.  Well, let's -- Let's move on down and look at

     10:52AM 13   paragraph C.  You read, Termination of employment payment,

     10:52AM 14   severance payment, is not payable under this policy for any

     10:52AM 15   reasons than those prescribed above.  Do you want to look at

     10:52AM 16   those -- to -- if you will go back to up to the top paragraph,

     10:52AM 17   I'm sorry --

     10:52AM 18   A.  Yes.  I see that.  Yes, sir.

     10:52AM 19   Q.  You see the eligibility?

     10:52AM 20   A.  Yes, sir.

     10:52AM 21            MR. MACON:  Trevor, it's that paragraph with

     10:52AM 22   eligibility.  That's the right there.  Go ahead.  Load it up.

     10:53AM 23   BY MR. MACON:

     10:53AM 24   Q.  Okay.  And it says you might have the right to some

     10:53AM 25   severance payment upon certain conditions.  Do you see those?
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     10:53AM  1   A.  Yes, I do.

     10:53AM  2   Q.  A plant closes, it's sold, they discontinue an operation,

     10:53AM  3   that sort of thing.  Correct?

     10:53AM  4   A.  Yes, sir.

     10:53AM  5   Q.  Okay.  Then let's go -- Let's go back to where we were.

     10:53AM  6   And it says if it's not one of those reasons, if the plant

     10:53AM  7   doesn't close, if you don't get laid off, then you don't have

     10:53AM  8   a right to severance pay.  In fact, it gives examples of

     10:53AM  9   reasons for terminations which normally do not qualify for

     10:53AM 10   termination payments.  Do you see that?

     10:53AM 11   A.  Yes, I do, sir.

     10:53AM 12   Q.  And the number one reason that you don't get severance

     10:53AM 13   payments is a voluntary resignation like you do.  Is that

     10:54AM 14   right?

     10:54AM 15   A.  Yes.  But you have to look at that word "normally" very

     10:54AM 16   closely.

     10:54AM 17   Q.  Okay.  Let's look -- Let's see what the people at Medela

     10:54AM 18   thought about it.  Did the people at Medela think that you had

     10:54AM 19   any right to severance?

     10:54AM 20   A.  Well, we had a severance agreement, so I think if you look

     10:54AM 21   at the terms of how that agreement works, there were some

     10:54AM 22   things they wanted from me that I didn't have to agree to and

     10:54AM 23   there are some things I wanted from the company and we came to

     10:54AM 24   an agreement on a severance plan.

     10:54AM 25   Q.  Well, let's make sure.  It's possible that they gave you
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     10:54AM  1   the money because they thought you had the right to a

     10:54AM  2   severance and it's possible they gave you the money because

     10:54AM  3   they -- there was some other reason.  Okay?  You understand

     10:54AM  4   those two options?

     10:54AM  5   A.  I think there's a lot of options when you're looking at

     10:54AM  6   coming up with an agreement between two parties.

     10:54AM  7   Q.  Did anybody ever tell you that they thought you had a

     10:55AM  8   right to severance pay?

     10:55AM  9   A.  I don't think anyone said those words to me.

     10:55AM 10   Q.  Anybody ever tell you in substance that you had a right to

     10:55AM 11   severance pay or did they say they were giving this money for

     10:55AM 12   other reasons?

     10:55AM 13   A.  I don't know if we ever had a discussion about, you know,

     10:55AM 14   we were discussing -- discussing a severance agreement which I

     10:55AM 15   don't think is abnormal for a high level person like myself in

     10:55AM 16   the company who had worked for twenty years.

     10:55AM 17   Q.  And were you aware that the president of your company

     10:55AM 18   thought you didn't have a right to any severance, that this

     10:55AM 19   was a gift for other reasons?

     10:55AM 20   A.  No, I -- I don't really know what -- you mean Carl Lane?

     10:56AM 21   CLQ?

     10:56AM 22   Q.  The -- Mr. Quakenbush, the man you reported to.  Did you

     10:56AM 23   know that he didn't think you had any right to severance but

     10:56AM 24   they were going to give you severance for other reasons?

     10:56AM 25   A.  I don't think I was aware at the time, but I think in the
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     10:56AM  1   last couple of days there were some documents that I was able

     10:56AM  2   to look at where I think he said that.

     10:56AM  3   Q.  Okay.  Let's look at that.  This is from the head of U.S.

     10:56AM  4   company and the head of the Swiss company.

     10:56AM  5            THE COURT:  What number is that?

     10:56AM  6            MR. MACON:  I'm sorry.  P-508.  Okay?  And let's go

     10:56AM  7   to paragraph 1.

     10:56AM  8   BY MR. MACON:

     10:56AM  9   Q.  Here they are talking about how much or whether you should

     10:56AM 10   be paid any amounts of money.

     10:56AM 11            MR. MACON:  And, Trevor, would you take paragraph

     10:56AM 12   numbered 1 and begin --

     10:56AM 13            THE WITNESS:  I don't think I have P-508.

     10:56AM 14            MR. MACON:  Okay.

     10:56AM 15            THE WITNESS:  Is this just a one -- one page --

     10:56AM 16            MR. MACON:  Still, I want to make sure you see it.  I

     10:56AM 17   don't want you to have any question.

     10:56AM 18            MS. GULDE:  Your Honor, may I approach?

     10:56AM 19            THE COURT:  You may.  Thank you, ma'am.

     10:56AM 20       (Handed to the witness.

     10:57AM 21            MR. McCLANAHAN:  I don't think I have one.

     10:57AM 22            MR. MACON:  Karen, why don't you give --

     10:57AM 23   BY MR. MACON:

     10:57AM 24   Q.  Mr. Weston, had you had a chance to look at it?

     10:57AM 25   A.  I -- Yeah.  I glanced over briefly.
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     10:57AM  1   Q.  Okay.  Well, if you want any more time, you can take it.

     10:57AM  2   Let's go to -- Let's go and -- to paragraph 1.  Okay?

     10:57AM  3            MR. MACON:  Trevor, if you will -- if you will

     10:57AM  4   highlight beginning the sentence "you should point out to

     10:57AM  5   Richard" and follow all the way through to "this is a gift ".

     10:57AM  6   Okay?

     10:57AM  7   BY MR. MACON:

     10:57AM  8   Q.  Do you see that the president of the U.S. company said to

     10:57AM  9   the president of the Swiss company that somebody needs to tell

     10:57AM 10   Richard Weston that he had -- that he's resigning -- He agreed

     10:58AM 11   you were resigning, correct?

     10:58AM 12   A.  Yes, sir.

     10:58AM 13   Q.  Prior to this lawsuit, nobody had said anything other than

     10:58AM 14   you had resigned, had they?

     10:58AM 15   A.  Not that I'm aware of, no, sir.

     10:58AM 16   Q.  Since this lawsuit, they -- there's been a different

     10:58AM 17   story, but prior to this lawsuit, everybody said you resigned

     10:58AM 18   and this says in black and white you resigned and it also

     10:58AM 19   says, therefore Medela doesn't owe you any severance.  Do you

     10:58AM 20   see that?

     10:58AM 21   A.  I do see that.  Yes, sir.

     10:58AM 22   Q.  And this $174,000, which was one part of over $400,000

     10:58AM 23   that you got is a pure gift.  Do you see that?

     10:58AM 24   A.  I -- I see that.  Yes, sir.

     10:58AM 25   Q.  Okay.  And this money came to you after you voluntarily
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     10:58AM  1   resigned.  Correct?

     10:58AM  2   A.  Yes.  This came to me after I left Medela.

     10:58AM  3   Q.  And in addition, again, the people at Medela are now

     10:59AM  4   making a big issue about your personal matters and about you

     10:59AM  5   not telling them about your personal matters, but this

     10:59AM  6   $400,000 plus and the car and all the other things, this also

     10:59AM  7   came after everything was on the table, they knew your reasons

     10:59AM  8   for leaving, they knew your personal problems.  Isn't is that

     10:59AM  9   correct?

     10:59AM 10   A.  You mean the -- this severance package I negotiated?

     10:59AM 11   Q.  They gave you all this money and they gave you a car,

     10:59AM 12   computer, printer, phone, they gave you all this after they

     10:59AM 13   knew the full details of all your personal problems.  Isn't

     10:59AM 14   that right?

     10:59AM 15   A.  I would -- I think that's what they offered, yes, sir.

     10:59AM 16   Q.  No, sir.  That wasn't my question.  Isn't it true that

     10:59AM 17   they gave you over $400,000 and a car, computer, printer,

     10:59AM 18   phone, they gave you all of that after they found out that you

     11:00AM 19   had misrepresented your reasons for moving to California?

     11:00AM 20   A.  Well, there's a lot in your question I would disagree

     11:00AM 21   with, but I did get the money and I did get those -- those

     11:00AM 22   parts, but I would disagree with some of the other things --

     11:00AM 23   Q.  Sir, I'm not --

     11:00AM 24            MR. McCLANAHAN:  Excuse me, Your Honor.  May

     11:00AM 25   Mr. Weston finish before Mr. Macon --
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     11:00AM  1            THE COURT:  Sure.  What was your --

     11:00AM  2   A.  As I said, there was just a lot in that question that, you

     11:00AM  3   know, would take some time to -- for further explanation, but

     11:00AM  4   what you're saying the money portion and the car and the other

     11:00AM  5   things, that is true.  I got that.

     11:00AM  6   Q.  Okay.  And, again, Mr. Weston, I'm not saying whether you

     11:00AM  7   misrepresented to Medela or not.  I don't care.  All I'm

     11:00AM  8   saying is that at the time you got all this money and all this

     11:00AM  9   other stuff, they already knew the full truth.  They already

     11:00AM 10   knew whatever it is they think you misrepresented.  Is that --

     11:01AM 11   A.  Well, they had all the information that I felt -- that

     11:01AM 12   they felt they needed --

     11:01AM 13   Q.  So, it wasn't they gave you all this money and stuff when

     11:01AM 14   they thought you were going -- when they were being

     11:01AM 15   misrepresented to, was it?  Let me rephrase that.  That was a

     11:01AM 16   terrible question.

     11:01AM 17   A.  Yeah.

     11:01AM 18   Q.  I apologize.  At the time they gave you the money, they

     11:01AM 19   knew your reasons for moving to California were the true

     11:01AM 20   reasons.  Correct?

     11:01AM 21   A.  I -- I -- I'm not sure they really understood the true

     11:01AM 22   reasons why I was leaving.

     11:01AM 23   Q.  Sir, I'm -- Sir, I'm trying not to go into the details,

     11:01AM 24   okay?

     11:01AM 25   A.  Yeah.
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     11:01AM  1   Q.  They were upset because they thought -- they claim now

     11:01AM  2   they were upset because they thought you had misrepresented

     11:01AM  3   your reasons for moving to California.  Okay?

     11:01AM  4   A.  Yeah, I would -- I think the information they had is not

     11:01AM  5   correct, but that's what they believed.

     11:01AM  6   Q.  That's what they're saying.

     11:01AM  7   A.  Yeah.

     11:01AM  8   Q.  Okay.  What I just want to make clear is, at the time they

     11:02AM  9   gave you all this money and equipment to start your business,

     11:02AM 10   at that time you had told them everything, hadn't you?  You

     11:02AM 11   had been up front and honest with them?

     11:02AM 12   A.  I've always been up front and honest with them, but

     11:02AM 13   they -- they had whatever information they needed to make

     11:02AM 14   their decisions.

     11:02AM 15   Q.  Thank you, sir.  And so they didn't -- they didn't give

     11:02AM 16   you all this money based on a misrepresentation by you, did

     11:02AM 17   they?

     11:02AM 18   A.  Well, this was a package we negotiated and, again, that's

     11:02AM 19   the agreement we came to.

     11:02AM 20   Q.  Okay.  And even after you left Medela, Medela now claims

     11:02AM 21   it was because they were so upset with you, but even after you

     11:02AM 22   left Medela, did they make a deal with you to sell -- to buy

     11:02AM 23   their pumps?

     11:02AM 24   A.  Well, I had the opportunity, which I thought was a good

     11:02AM 25   one, that I could buy products from Medela and set up a little
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     11:03AM  1   business.  It was a really nice opportunity for me, so I did

     11:03AM  2   buy pumps from them.  Yes, sir.

     11:03AM  3   Q.  Okay.  Again, after Medela knew all -- knew everything

     11:03AM  4   about you, after that happened, they still gave you the

     11:03AM  5   opportunity to buy pumps from them and not only to buy pumps

     11:03AM  6   from them, but to buy pumps at the lowest price of any

     11:03AM  7   customer.  Isn't that true?

     11:03AM  8   A.  Well, that I don't think was the lowest price of any

     11:03AM  9   customer.  I think I got good terms from them, but I think

     11:03AM 10   other customers got better deals.

     11:03AM 11   Q.  Are you sure of that?

     11:03AM 12   A.  I think if I look, you know, the information as I was

     11:03AM 13   working globally, yes.

     11:03AM 14   Q.  Okay.  Well, in addition to getting very good terms, isn't

     11:03AM 15   it true that you also got very good payment terms?

     11:04AM 16   A.  Yes, I did.  For the first year.

     11:04AM 17   Q.  In fact, you had to repay -- you had to pay for your pumps

     11:04AM 18   120 days after you received them.  Is that correct?

     11:04AM 19   A.  Yes.  For the first year.

     11:04AM 20   Q.  And the standard for -- for Medela was 30 days.  So, you

     11:04AM 21   got four times as much time to pay off.  Is that correct?

     11:04AM 22   A.  Yes, I did.

     11:04AM 23   Q.  And in addition, Medela continued to assist you and help

     11:04AM 24   you as you started your business, didn't they?

     11:04AM 25   A.  I got some support from Medela, yes.
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     11:04AM  1   Q.  Well, as a matter of fact, they helped you with your

     11:04AM  2   advertising, they were involved in your news letter.  Isn't

     11:04AM  3   that right?

     11:04AM  4   A.  I don't believe they were involved with advertising or I

     11:05AM  5   don't think we put a news letter out --

     11:05AM  6   Q.  Let's -- Let's do this.

     11:05AM  7   A.  -- in 2004 and 2005.

     11:05AM  8   Q.  Are you sure of that or is your memory a little fuzzy?

     11:05AM  9   A.  I don't believe we did.

     11:05AM 10   Q.  You're sure of that.  Right?

     11:05AM 11   A.  I couldn't say 100%, but I believe our first news letter,

     11:05AM 12   because we used a program called Constant Contact 2005, I

     11:05AM 13   believe.

     11:05AM 14            THE COURT:  Would -- would this be a good time for a

     11:05AM 15   short break?

     11:05AM 16            MR. MACON:  May I just do --

     11:05AM 17            THE COURT:  Absolutely.  Whatever you need.

     11:05AM 18   BY MR. MACON:

     11:05AM 19   Q.  Mr. Weston, maybe this will help.  Let's look at

     11:05AM 20   Plaintiff's Exhibit 381.  Is this an e-mail -- 381.

     11:05AM 21   Plaintiff's exhibit.  Is this an e-mail that you sent to

     11:05AM 22   Brian Leszkiewicz on May 19, 2002?

     11:05AM 23   A.  Yes, sir.

     11:06AM 24   Q.  And this is 2002.  You've just started your company.  Is

     11:06AM 25   that right?
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     11:06AM  1   A.  Yes.  We're very, very young at that time.

     11:06AM  2   Q.  And at that time this was the time when Medela now claims

     11:06AM  3   they were really upset with you.  Right?

     11:06AM  4   A.  I -- I wouldn't characterize it as real upset.

     11:06AM  5   Q.  Okay.  You were -- Brian Leszkiewicz at that point was an

     11:06AM  6   executive with Medela.  Is that right?

     11:06AM  7   A.  I'm not sure his exact entitle or responsibilities after I

     11:06AM  8   left.  I think he was the main contact for suction pumps and

     11:06AM  9   equipment and things along those lines.

     11:06AM 10   Q.  Okay.  But he was an employee of Medela.  Is that right?

     11:06AM 11   A.  He was an employee of Medela.

     11:06AM 12   Q.  And you were setting up your -- your website for BlueSky

     11:06AM 13   Medical.  Do you see that?

     11:06AM 14   A.  Yes, sir.

     11:06AM 15   Q.  And you were setting up various forums in connection with

     11:06AM 16   that website?

     11:07AM 17   A.  Yes.  Two forums and we had contemplated a news letter.

     11:07AM 18   Q.  A suction news letter.  Is that right?

     11:07AM 19   A.  Yes, sir.

     11:07AM 20   Q.  And you felt comfortable to contact Mr. Leszkiewicz to get

     11:07AM 21   some help with the suction news letter, isn't that right?

     11:07AM 22   A.  I -- I don't believe so.

     11:07AM 23   Q.  Would you -- Let me just read this sentence.  Will need to

     11:07AM 24   have a few folks to assist me with the suction news letter.

     11:07AM 25   Are you telling this jury that you weren't asking
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     11:07AM  1   Mr. Leszkiewicz for some help in putting together your news

     11:07AM  2   letter?

     11:07AM  3   A.  I think that the purpose of this was to -- I had just put

     11:07AM  4   together this what I thought was a pretty nice website.  Of

     11:07AM  5   course, now it's a dated one, and we had done these forums

     11:07AM  6   where you can, you know, people can post information and sort

     11:07AM  7   of back and forth and we had contemplated a news letter and

     11:07AM  8   you usually have to have input from -- from the news letter

     11:07AM  9   from -- and I think there was, you know, people who actually

     11:08AM 10   used suction pumps and equipment, and I think that's -- that's

     11:08AM 11   what the purpose of the e-mail was.

     11:08AM 12   Q.  You were asking Mr. Leszkiewicz for some help with your

     11:08AM 13   news letter.  Is that correct?

     11:08AM 14   A.  No, I was just telling him I think that we were going to

     11:08AM 15   do a suction news letter and that we were going to need, you

     11:08AM 16   know, assistance with that.

     11:08AM 17            MR. MACON:  Thank you.  It's a good time, Your Honor.

     11:08AM 18            THE COURT:  Okay.  Excellent.  We will take a break

     11:08AM 19   until 20 after and then go to the noon hour.

     11:08AM 20            MR. MACON:  That's fine.

     11:08AM 21            THE COURT:  Thank you so much.  Ladies and gentlemen,

     11:08AM 22   thank you so much for your kind attention.  If you would, take

     11:08AM 23   your break and, Mr. Ramirez, lead this good jury out.

     11:08AM 24       (Jury out.)

     11:09AM 25            THE COURT:  Thank you, Mr. Weston.  You may step
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     11:09AM  1   down.

     11:09AM  2            THE WITNESS:  Thank you.

     11:09AM  3            THE COURT:  We'll be in recess for about ten minutes.

     11:09AM  4       (Recess.)

     11:27AM  5            THE COURT:  Thank you.  Please be seated, ladies and

     11:27AM  6   gentlemen.  And thank you, Mr. Weston, and, Mr. Macon, for the

     11:27AM  7   break.  Yes, sir, Mr. Macon.

     11:27AM  8            MR. MACON:  Thank you.

     11:27AM  9            THE COURT:  You may proceed.

     11:27AM 10   BY MR. MACON:

     11:27AM 11   Q.  Mr. Weston, you've been talking about you communicated

     11:27AM 12   with Medela about your website, your new letter.  In addition

     11:27AM 13   to that, did Medela provide you with assistance and help in

     11:27AM 14   putting together your brochures?

     11:27AM 15   A.  I don't believe so.

     11:27AM 16   Q.  Okay.  Well, let me help you refresh.  Let's go to

     11:28AM 17   Plaintiff's Exhibit 495.  Mr. Weston, is this an e-mail that

     11:28AM 18   you sent to Mike Leboida of Medela on May 14, 2002?

     11:28AM 19   A.  Yes.  I recall that now.

     11:28AM 20   Q.  Did you ask him to take some photographs that Medela had

     11:28AM 21   provided you, to take and to touch them up, to change them so

     11:28AM 22   it didn't show the Medela name anymore, now it shows the

     11:28AM 23   BlueSky.  You asked him -- because he had the capabilities and

     11:28AM 24   Medela is a big company, you asked him if they would do the

     11:28AM 25   artwork for your brochures.  Is that right?
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     11:28AM  1   A.  Yeah.  I had created the logo independently and I recall

     11:28AM  2   that, yeah, they assisted in putting that on.

     11:28AM  3   Q.  And they were happy to do it, weren't they?

     11:28AM  4   A.  I -- Yeah, I believe so.

     11:29AM  5   Q.  Well, in addition to that, throughout the years, Medela

     11:29AM  6   has provided you financial strategy, analysis, they've helped

     11:29AM  7   tell you how to run the company, haven't they?

     11:29AM  8   A.  There were some documents that they had sent me.  I don't

     11:29AM  9   think we used those.

     11:29AM 10   Q.  Whether you used the documents before, Medela was so

     11:29AM 11   interested in your company that they would provide you

     11:29AM 12   financial analysis and strategy documents, didn't they?

     11:29AM 13   A.  We got some documents.  They may have had some strategy,

     11:29AM 14   but I don't believe we used any of those.

     11:29AM 15   Q.  Okay.  Well, let's -- Let's try to refresh your

     11:29AM 16   recollection.  Let's look at Plaintiff's Exhibit 287.  Now,

     11:29AM 17   this is in August of 2004, over two years after you've left

     11:29AM 18   Medela.  Correct?

     11:29AM 19   A.  Yes, sir.

     11:29AM 20   Q.  And a year after this lawsuit was filed.  Correct?

     11:30AM 21   A.  A little less than a year, but --

     11:30AM 22   Q.  Okay?

     11:30AM 23   A.  -- Well, at least when I got the papers.

     11:30AM 24   Q.  Okay.  That's fine.  And this is -- this is an economic --

     11:30AM 25            MR. MACON:  Go ahead, Trevor.  You did -- you did
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     11:30AM  1   right.

              2   BY MR. MACON:

     11:30AM  3   Q.  This is Economic Analysis and Sales Strategy and this was

     11:30AM  4   prepared by Medela, wasn't it?

     11:30AM  5   A.  Yes, I believe it was.

     11:30AM  6   Q.  And this is a document that Medela prepared to help you

     11:30AM  7   figure out how you should sell your products and how you can

     11:30AM  8   make the most money.  Is that right?

     11:30AM  9   A.  I'm not sure their rationale for it.  We were talking

     11:30AM 10   about maybe doing a flat rate rental program and I had asked

     11:30AM 11   them for a price on that and I think this is what I got after

     11:30AM 12   that.

     11:30AM 13   Q.  I believe it's a little bit more than this.

             14            MR. MACON:

             15   BY MR. MACON:

     11:30AM 16   Q.  Let's go to 006, Trevor.  And let's look at that fourth

     11:30AM 17   paragraph and see what the purpose of this was.  The goal of

     11:31AM 18   this assessment is to identify a strategy that allows BlueSky

     11:31AM 19   to place more units into the marketplace while at the same

     11:31AM 20   time increasing revenue and profitability and maximizing cash

     11:31AM 21   resources.  So, you have Medela and they want you to know how

     11:31AM 22   you can sell more, how you can be more profitable, how you can

     11:31AM 23   manage your cash.  Again, it's the desired course of action to

     11:31AM 24   be -- and they say this will also have a benefit to Medela.

     11:31AM 25   Correct?

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01162

     11:31AM  1   A.  Yes, it does say that.

     11:31AM  2   Q.  And the reason it does is that once BlueSky was set up and

     11:31AM  3   it was in operation, they were a big revenue generator for

     11:31AM  4   Medela, weren't they?

     11:31AM  5   A.  I believe we -- we were a large customer for the Suction

     11:31AM  6   Division, yes, sir.

     11:31AM  7   Q.  And is it your testimony that Medela sent out these

     11:31AM  8   detailed analysis of your sales, of your profitability, of

     11:32AM  9   your cash resources to every one of its customers?

     11:32AM 10   A.  You mean to -- a report like this to other customers?

     11:32AM 11   Q.  Yes, sir.

     11:32AM 12   A.  I'm not aware of what they were doing.  I -- my field, you

     11:32AM 13   know, got -- worth their while -- I don't think they did a lot

     11:32AM 14   of this analysis for other customers.

     11:32AM 15   Q.  As a matter of fact, you can't name any other customer

     11:32AM 16   that Medela went in and analyzed what their sales strategies

     11:32AM 17   were, the amount of sales they should make, the amount of

     11:32AM 18   profitability and how they should manage their cash.  You

     11:32AM 19   can't name another customer they did that to, can you?

     11:32AM 20   A.  Not that I'm aware of.  There may have some OEM accounts

     11:32AM 21   that they worked with more closely, but I wouldn't know if

     11:32AM 22   they documents or not.

     11:32AM 23   Q.  In fact, being in business for so many years, you know

     11:32AM 24   it's unusual to have a vendor, somebody selling you something,

     11:32AM 25   that goes into detail analyzing all your sales strategies, all
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     11:33AM  1   your profitability thing, knows how much everything costs you,

     11:33AM  2   knows how much it costs for the market, and then tells you not

     11:33AM  3   only that, but they tell you how you manage your cash, where

     11:33AM  4   do you keep your cash.  That's pretty unusual, isn't it?

     11:33AM  5   A.  I would say it was probably not common, but Medela sort of

     11:33AM  6   is a little different type of company.

     11:33AM  7   Q.  Well, Medela -- Medela's had a lot -- made a lot of

     11:33AM  8   efforts to help out BlueSky because in addition to $400,000,

     11:33AM  9   all the perks we talked about, your car, etcetera, in addition

     11:33AM 10   to a great discount on the pumps, in addition to the best

     11:33AM 11   payment plan, help on your brochures, help on your

     11:33AM 12   advertising, help on your business analysis, in addition they

     11:33AM 13   for gave $175,000 that you owed them, didn't they?

     11:33AM 14   A.  Well, I think, again, your sort of summary I think

     11:33AM 15   isn't -- I wouldn't agree with that, but, yeah, there may have

     11:34AM 16   been some forgiveness of -- of some money owed.

     11:34AM 17   Q.  Well, would you tell the jury why -- what was the basis

     11:34AM 18   for the $175,000 that you owed Medela.

     11:34AM 19   A.  Well, I -- I believe, you know, when I had gone to

     11:34AM 20   business school I had said I would work for them for a period

     11:34AM 21   of time and based on the family situation and moving to

     11:34AM 22   California and sort of our mutual agreement, they didn't ask

     11:34AM 23   for repayment of that money back.

     11:34AM 24   Q.  Okay.  Well, let's -- Let's look.  You have a good memory.

     11:34AM 25   Let's look at Plaintiff's Exhibit 514.  Mr. Weston, do you see
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     11:34AM  1   it?

     11:34AM  2   A.  Yes, sir.  I have it here.

     11:34AM  3   Q.  And this is -- you went to California in 1998.  Is that

     11:34AM  4   correct?

     11:35AM  5   A.  I believe it was 99.

     11:35AM  6   Q.  99 whenever.  You went there and went to Stanford

     11:35AM  7   University and you received a masters degree.  Is that

     11:35AM  8   correct?

     11:35AM  9   A.  Yes, I did.

     11:35AM 10   Q.  And Medela paid you your full salary the whole time you

     11:35AM 11   were there, didn't they?

     11:35AM 12   A.  Yes, they did.

     11:35AM 13   Q.  But because they -- Medela said -- made an agreement with

     11:35AM 14   you that if you left within three years after you went and got

     11:35AM 15   your masters, then would you have to pay back that -- that

     11:35AM 16   salary you received while you weren't doing any -- any work

     11:35AM 17   for them.  Is that correct?

     11:35AM 18   A.  Yes, sir.

     11:35AM 19   Q.  And said if you resign your employment with Medela, Inc.

     11:35AM 20   during your educational leave or within the three years

     11:35AM 21   following your term from your education leave you agree to

     11:35AM 22   repay all salary paid to you by Medela during your educational

     11:35AM 23   leave.  Is that correct?

     11:35AM 24   A.  Yes, sir.

     11:35AM 25   Q.  And while you were going to school, you were not doing any
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     11:36AM  1   work for Medela, you received $174,000.  Is that correct?

     11:36AM  2   A.  I don't remember the exact amount, but that would be in

     11:36AM  3   the range of compensation.

     11:36AM  4   Q.  You don't remember your salary?

     11:36AM  5   A.  It's in the range that it would be --

     11:36AM  6   Q.  Okay.

     11:36AM  7   A.  -- I'm not going to disagree.

     11:36AM  8   Q.  Okay.

     11:36AM  9   A.  It could be a little more, a little less, and I want to be

     11:36AM 10   real accurate in responding to you.

     11:36AM 11   Q.  I appreciate that.  You agree you left within three years

     11:36AM 12   of spending a year at Stanford?

     11:36AM 13   A.  Yes, I did.

     11:36AM 14   Q.  And so you owed Medela $174,000.  Correct?

     11:36AM 15   A.  Yes, I did.

     11:36AM 16   Q.  And so in addition to the $400,000, there's another

     11:36AM 17   $174,000 that they forgave?

     11:36AM 18   A.  Roughly, yes.

     11:36AM 19   Q.  Did you pay income taxes on that $174,000 they forgave?

     11:36AM 20   A.  No, I did not.

     11:36AM 21   Q.  Okay.  But that's not the only benefit that Medela gave

     11:37AM 22   BlueSky, is it?

     11:37AM 23   A.  I'm not sure.

     11:37AM 24   Q.  Okay.

     11:37AM 25   A.  Exactly --
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     11:37AM  1   Q.  Well --

     11:37AM  2   A.  I'm not sure what you're asking there.

     11:37AM  3   Q.  There was just -- there was just a lot of things Medela

     11:37AM  4   did to make sure BlueSky did well and one of them is D-117

     11:37AM  5   which is the purchase agreement.  This is the purchase

     11:37AM  6   agreement that you made with Medela for purchasing pumps.  Is

     11:37AM  7   that correct?

     11:37AM  8   A.  Yes.  That looks like it, sir.

     11:38AM  9   Q.  And this is the one where they have the -- where it says

     11:38AM 10   that you get a 40% discount on the suction pumps.  Isn't that

     11:38AM 11   right?

     11:38AM 12   A.  We -- we got a discount.  I believe it was 40%.

     11:38AM 13   Q.  So, you were only paying 40% of the list price.  Is that

     11:38AM 14   correct?

     11:38AM 15   A.  I believe that's correct.

     11:38AM 16   Q.  Okay.  Well, in addition, but by this time Medela was

     11:38AM 17   worried that -- about patent infringement, weren't they?

     11:38AM 18   A.  I believe that had been discussed while I was there at

     11:38AM 19   Medela, yes, sir.

     11:38AM 20   Q.  Well, they were -- they were -- talked about it, they

     11:38AM 21   wrote e-mails about it.  They were very concerned that what

     11:38AM 22   BlueSky was doing was going to result in a patent infringement

     11:38AM 23   lawsuit by Kinetic Concepts and Dr. Argenta?

     11:38AM 24   A.  I -- I think there were some thoughts along those lines,

     11:39AM 25   yes, sir.
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     11:39AM  1   Q.  A little more than thoughts.  They actually put it into

     11:39AM  2   this agreement, didn't they?

     11:39AM  3   A.  That could be, sir.  I haven't read this in quite a while.

     11:39AM  4   Q.  Okay.

     11:39AM  5            MR. MACON:  Well, Trevor, would you show him the

     11:39AM  6   indemnification provision?

     11:39AM  7   BY MR. MACON:

     11:39AM  8   Q.  And, sir, you have a full copy so if you have any

     11:39AM  9   question, you have it there for you.  Was there a specific

     11:39AM 10   indemnification that if there were any lawsuits that arose out

     11:39AM 11   of your marketing or sale of the products or the mis -- use or

     11:39AM 12   misuse of the products then BlueSky would indemnify Medela?

     11:39AM 13   A.  Yes.  I believe that was in the agreement.

     11:39AM 14   Q.  And it's very specific because you were thinking about and

     11:40AM 15   talking about the possibility what you did might give rise to

     11:40AM 16   a patent infringement case by Kinetic Concepts and

     11:40AM 17   Dr. Argenta?

     11:40AM 18   A.  Well, I believe one of the big aspects of Medela was what

     11:40AM 19   they called sort of risk management, so they did a lot of work

     11:40AM 20   in that area on a number of things and this was probably one

     11:40AM 21   of those, so that -- that clause is in the -- is in the

     11:40AM 22   contract.

     11:40AM 23   Q.  I'm sorry.  Thank you very much.  I appreciate that.  But

     11:40AM 24   let me ask the question again.  Wasn't there specific

     11:40AM 25   conversations and e-mail between you and Medela that Medela
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     11:40AM  1   was very concerned that what you were doing would result in a

     11:40AM  2   lawsuit to enforce Dr. Argenta's patents?

     11:40AM  3   A.  I think there were some e-mails and correspondence on

     11:40AM  4   that, yes, sir.

     11:40AM  5   Q.  Okay.  And as a result of that, Medela insisted that you

     11:40AM  6   indemnify them and pay for their legal fees if there was such

     11:40AM  7   a lawsuit.  Correct?

     11:41AM  8   A.  I believe so.  Yes, sir.

     11:41AM  9   Q.  As a matter of fact, Medela hasn't attempted to enforce

     11:41AM 10   that, have they?

     11:41AM 11   A.  We haven't got a letter or correspondence asking to invoke

     11:41AM 12   that section.

     11:41AM 13   Q.  Have you paid for Medela's lawyers?

     11:41AM 14   A.  No, we have not.

     11:41AM 15   Q.  Has anybody demanded that you pay for Medela's lawyers?

     11:41AM 16   A.  Not that I'm aware of, no, sir, I don't believe so.

     11:41AM 17   Q.  And so -- and so that's another thing that Medela's

     11:41AM 18   provided to you in addition to $400,000, $174,000, they've

     11:41AM 19   also said, okay, we'll just -- we'll just not go to that part

     11:41AM 20   of the agreement.  Is that right?

     11:41AM 21   A.  Yes.  And I think there's a really good reason for that.

     11:41AM 22   Q.  I'm sure -- I'm sure you'll have one, sir, I'm certain

     11:41AM 23   we'd love to hear it.  Let's talk -- In addition to everything

     11:41AM 24   else Medela's given you, Medela provided the employees and the

     11:41AM 25   shareholders for BlueSky, didn't they?  You are a former
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     11:42AM  1   employee of Medela.  Is that right?

     11:42AM  2   A.  Yes, I am.

     11:42AM  3   Q.  And Tim Johnson, who is the vice-president and second

     11:42AM  4   largest shareholder is a former employee of Medela?

     11:42AM  5   A.  Yes, he is.

     11:42AM  6   Q.  In fact, you and Mr. Johnson talked about starting a

     11:42AM  7   company that would compete with KCI while you were employees

     11:42AM  8   with Medela, didn't you?

     11:42AM  9   A.  I don't believe I had conversations with Tim about that.

     11:42AM 10   Q.  Let's --

     11:42AM 11            MR. MACON:  Can we find that meeting with

     11:42AM 12   Ms. Goudberg?  Let's hold that thought.

     11:42AM 13   BY MR. MACON:

     11:42AM 14   Q.  Let me ask you, did you forget -- did you forget we talked

     11:42AM 15   earlier, and it's been a long day, I understand, that we

     11:42AM 16   talked earlier about a meeting in January of 2002 in the

     11:42AM 17   offices of Medela that involved yourself, Mr. Johnson, and

     11:42AM 18   Ms. Donna Goudberg Lockhart concerning --

     11:42AM 19   A.  Oh, yes.  Yes.  We had that meeting.

     11:43AM 20   Q.  You had that meeting.  And do you recall what you talked

     11:43AM 21   about -- you recall what you talked about was Kinetic

     11:43AM 22   Concepts, Kinetic Concepts's products, the VAC, and the

     11:43AM 23   Argenta patent?

     11:43AM 24   A.  I believe that some of those subjects may have been part

     11:43AM 25   of that conversation, yes, sir.
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     11:43AM  1   Q.  Sir, are you telling me that any of those topics were not

     11:43AM  2   the subject of that conversation?

     11:43AM  3   A.  No, I'm not saying that.

     11:43AM  4   Q.  So, -- so, let me understand.  You were there and

     11:43AM  5   Mr. Johnson was there.  You were both employees of Medela.

     11:43AM  6   Correct?

     11:43AM  7   A.  Yes, sir.

     11:43AM  8   Q.  And are you saying you never discussed with him while you

     11:43AM  9   were at this meeting discussing Kinetic Concepts, the Argenta

     11:43AM 10   patent, prior art, the two of you never discussed that?

     11:43AM 11   A.  I think I probably relayed to him like I relayed here, you

     11:43AM 12   know, to you and the jury and the members here is that I was

     11:43AM 13   asked to look into different areas of suction and Tim had sold

     11:44AM 14   a number of suction pumps.  He was probably, you know, one of

     11:44AM 15   the better sales reps in the country, so I was trying to learn

     11:44AM 16   the various aspects that he had done, but I don't think we --

     11:44AM 17   I sat down and said, Tim, you know, we're thinking of setting

     11:44AM 18   up this new company.  I think I just told him we were

     11:44AM 19   gathering information on suction.

     11:44AM 20   Q.  Okay.  We'll come back.  And Mr. --

     11:44AM 21            MS. GULDE:  It's P-309.

     11:44AM 22            MR. MACON:  Let's put it up there.  P-309.

     11:44AM 23   BY MR. MACON:

     11:44AM 24   Q.  And let's go down to the VAC system.

     11:44AM 25            THE COURT:  That date was January --
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     11:44AM  1            MR. MACON:  January 10th, Your Honor, 2002.

     11:44AM  2            THE COURT:  Thank you.

     11:44AM  3   BY MR. MACON:

     11:44AM  4   Q.  And you recall the meeting -- the purpose of the meeting

     11:45AM  5   was to review the Medela Vario, the pump that you use at

     11:45AM  6   BlueSky and find out more about wound care?  Do you recall

     11:45AM  7   that?

     11:45AM  8   A.  Yes, sir.

     11:45AM  9   Q.  And you recall that you specifically asked Ms. Goudberg,

     11:45AM 10   Goudberg, all about the VAC system?

     11:45AM 11   A.  I -- I believe we spent some time -- substantial time on

     11:45AM 12   that, yes, sir.

     11:45AM 13   Q.  And you also talked to her about what did the VAC cost?

     11:45AM 14   A.  I -- I believe we did talk about costs, yes, sir.

     11:45AM 15   Q.  And then going to the next page of your thing, you also

     11:45AM 16   talked about prior art, prior art to Dr. Argenta's patent.  Do

     11:45AM 17   you remember that?

     11:45AM 18   A.  Oh, yes.  I was very surprised at that.

     11:45AM 19   Q.  And so it's your testimony that you're going through and

     11:45AM 20   talking about Kinetic Concepts, you're talking about the VAC,

     11:45AM 21   you're talking about the Argenta patent, you are talking about

     11:46AM 22   prior art and Mr. Johnson never asked you, Why are we talking

     11:46AM 23   about these things?  Mr. Johnson never asked the question?

     11:46AM 24   A.  I don't recall specifically --

     11:46AM 25   Q.  Okay?
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     11:46AM  1   A.  But I think, you know, again, we were looking at a variety

     11:46AM  2   of different types of applications for suction, what -- what

     11:46AM  3   would work, what would be successful, what might be a good way

     11:46AM  4   to go.  Earlier in that document, you know, there were some

     11:46AM  5   ideas that, you know, we were looking at, so it was gathering

     11:46AM  6   information.  First you gather information and then you can

     11:46AM  7   decide what you want to do.

     11:46AM  8   Q.  I'm sorry, sir.  I asked you a question and that was did

     11:46AM  9   Tim Johnson ever ask you why are we talking about prior art

     11:46AM 10   for Dr. Argenta's patent.  Did he ever ask you that?

     11:46AM 11   A.  I don't recall specifically that.

     11:46AM 12   Q.  Okay.  But somehow Tim Johnson met there and all the

     11:46AM 13   Medela executives knew that you and Mr. Johnson were meeting

     11:46AM 14   with this woman and discussing prior art and the Argenta

     11:46AM 15   patent.  Correct?

     11:46AM 16   A.  I don't know if they knew ahead of time but I sent them

     11:47AM 17   this document as we were gathering information.

     11:47AM 18   Q.  And -- and then very shortly after that you left.  Very

     11:47AM 19   shortly after that Tim Johnson left and both of you ended up

     11:47AM 20   in Carlsbad, California, and both of you ended up at a company

     11:47AM 21   called BlueSky Medical.  Is that right?

     11:47AM 22   A.  Parts of that are correct.

     11:47AM 23   Q.  Did both of you leave shortly after that meeting?

     11:47AM 24   A.  Left the employment?  Yes, sir.

     11:47AM 25   Q.  Okay.  Did both of you end up in Carlsbad, California
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     11:47AM  1   working for BlueSky Medical within months after this?

     11:47AM  2   A.  Well, Tim lives in San Diego.

     11:47AM  3   Q.  Excuse me.  Let me -- I made a big mistake there.  How far

     11:47AM  4   is Carlsbad from San Diego?

     11:47AM  5   A.  About twenty-five miles.

     11:47AM  6   Q.  Is it a suburb of San Diego?

     11:47AM  7   A.  I think you can characterize it as that.

     11:47AM  8   Q.  I apologize.  Is it in San Diego County?

     11:48AM  9   A.  Yes, it is.

     11:48AM 10   Q.  Within months of having this meeting did both these former

     11:48AM 11   Medela employees end up in San Diego County working for a

     11:48AM 12   company called BlueSky?

     11:48AM 13   A.  Yes, sir.

     11:48AM 14   Q.  And that wasn't -- that wasn't the last one.  Who was the

     11:48AM 15   person who replaced you -- Well, who is the person who became

     11:48AM 16   in charge of the Suction Division of Medela after you left?

     11:48AM 17   A.  Brian L.

     11:48AM 18   Q.  Brian Leszkiewicz?

     11:48AM 19   A.  Yeah.

     11:48AM 20   Q.  Some of the people on this jury know how to pronounce

     11:48AM 21   that, but Leszkiewicz.  And he was the man that was involved

     11:48AM 22   in the suction pumps, in charge of suction pumps after you

     11:48AM 23   left.  Correct?

     11:48AM 24   A.  I believe he was one immediately in charge, yes, sir.

     11:48AM 25   Q.  Okay.  And at some point he left the employee of Medela
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     11:48AM  1   and did he become a distributor and a consultant to BlueSky

     11:48AM  2   Medical?

     11:48AM  3   A.  Yes.  Became a distributor and he has a lot of knowledge

     11:48AM  4   of suction pumps.

     11:49AM  5   Q.  Did he also become a consultant?

     11:49AM  6   A.  I think he did help us with pumps.

     11:49AM  7   Q.  Okay.

     11:49AM  8   A.  I think we can say, yeah, in a form.

     11:49AM  9   Q.  Okay.  Let me -- Let me shift gears on you.  Did you hear

     11:49AM 10   the lawyers get up and tell the jury that Dr. Argenta stole

     11:49AM 11   the idea of his patent from Mark Chariker.  Did you hear that?

     11:49AM 12   A.  I don't know if they used that specific words but I -- I

     11:49AM 13   think they were just saying that the Chariker technique was

     11:49AM 14   prior art and belongs to the public.

     11:49AM 15   Q.  And as you've already testified, you know that before this

     11:49AM 16   lawsuit was filed, Medela's lawyers looked at them and decided

     11:49AM 17   that the Chariker-Jeter article was not prior art to

     11:49AM 18   Dr. Argenta's patent, don't you?

     11:50AM 19   A.  I believe the lawyers looked at that and they said this is

     11:50AM 20   the Chariker-Jeter technique and it's in the public domain and

     11:50AM 21   you should be able to use it.  I believe that's what I --

     11:50AM 22   Q.  I thought maybe -- I'm sorry.  Are you finished?

     11:50AM 23   A.  Yes, sir.

     11:50AM 24   Q.  Maybe you didn't understand my question.  Didn't the

     11:50AM 25   lawyers for Medela provide you and the other executives of
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     11:50AM  1   Medela with a written opinion that said that the drainage

     11:50AM  2   system of the Chariker -- taught by Chariker is different from

     11:50AM  3   Argenta's patents?

     11:50AM  4   A.  I think that was in the opinion.  I believe there was the

     11:50AM  5   word "different" may have been used.

     11:50AM  6   Q.  Well, was it used specifically to say that the Argenta

     11:50AM  7   patents teach apparatus and appliances that are different from

     11:51AM  8   the drainage system taught by Chariker.  Let's help his

     11:51AM  9   memory.  Plaintiff's Exhibit 522.

     11:51AM 10   A.  Is that document -- 522?

     11:51AM 11   Q.  Yes, sir.

     11:51AM 12   A.  Plaintiff's Exhibit?

     11:51AM 13            THE COURT:  And what is this --

     11:51AM 14            MR. MACON:  It's 522.  It's an opinion letter by

     11:51AM 15   Mr. Michael Baniak.

     11:51AM 16            THE COURT:  And what's the date of it.

     11:51AM 17            MR. MACON:  Trevor, can I pull it up?  It's addressed

     11:51AM 18   to Mr. Richard Weston.  It's dated January 25, 2002.

     11:51AM 19            THE COURT:  Thank you.

     11:51AM 20            MR. MACON:  Okay.

     11:51AM 21   BY MR. MACON:

     11:51AM 22   Q.  And this is a letter that was sent to you.  Correct?

     11:51AM 23   A.  Yes, it was.

     11:51AM 24   Q.  And then you circulated it to all the executives of Medela

     11:51AM 25   both in the United States and in Switzerland?
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     11:51AM  1   A.  I don't remember specifically, but that's probably true.

     11:51AM  2   Q.  Okay.  And let's -- Let's look at it.  It says, Regarding

     11:52AM  3   a wound treatment apparatus the Argenta patents teach

     11:52AM  4   apparatus/appliances that are different from -- that are

     11:52AM  5   different from the drainage system taught by Chariker.

     11:52AM  6   Chariker is clearly prior art and can be distinguished as --

     11:52AM  7   as distinguished by -- as not -- I'm sorry.  Distinguished as

     11:52AM  8   not the Argenta claimed invention by the Argenta patent.  So,

     11:52AM  9   what he said was Argenta and Chariker are different.  Correct?

     11:52AM 10   A.  It says there that there were differences in the drainage

     11:52AM 11   systems.

     11:52AM 12   Q.  Actually, it says that they are different is exactly what

     11:52AM 13   it says, isn't it?

     11:52AM 14   A.  Yeah.  I'm not sure what that second sentence though

     11:52AM 15   means.  That's not worded real well.

     11:53AM 16   Q.  Lawyers don't write real well.  They ultimately say, well,

     11:53AM 17   if you -- if you specifically follow Chariker because it's so

     11:53AM 18   different from Argenta, then maybe you won't violate the

     11:53AM 19   patents, the Argenta patent.  Is that what it says?

     11:53AM 20   A.  I -- I think that, you know, my understanding, you know,

     11:53AM 21   there's the letter and I believe I had discussions that

     11:53AM 22   Chariker-Jeter was in the public domain and, you know,

     11:53AM 23   that's -- that's an allowable technique to use.

     11:53AM 24   Q.  Okay.  Well, there are two aspects to it.  One is whether

     11:53AM 25   or not it's the same as Argenta.  Your lawyers before the
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     11:53AM  1   lawsuit was filed said, no, it's different from Argenta.  And

     11:53AM  2   then the other is if you follow Chariker will you infringe,

     11:53AM  3   and we will have discussions about whether or not you're

     11:53AM  4   following Chariker.  Okay?

     11:53AM  5            But -- but, as a matter of fact, you, yourself,

     11:53AM  6   believed that Chariker-Jeter was different from the Argenta

     11:54AM  7   patent and from the VAC, didn't you?

     11:54AM  8   A.  Well, they are different.  There is gauze and -- there are

     11:54AM  9   differences.

     11:54AM 10   Q.  Well, let's look at Plaintiff's Exhibit 263.  Do you see

     11:54AM 11   this?

     11:54AM 12            MR. McCLANAHAN:  Did you say 263?

     11:54AM 13            MR. MACON:  Yes, sir.

     11:54AM 14   A.  Yes, I see that.

     11:54AM 15   Q.  And this is -- this is a road map for specialty suction

     11:54AM 16   and you did this in April of 2002 while you were working

     11:55AM 17   for -- after you had set up your new company BlueSky.

     11:55AM 18   Correct?

     11:55AM 19   A.  Yes, sir.

     11:55AM 20   Q.  And, as a matter of fact, you were paid for doing this by

     11:55AM 21   Medela, weren't you?

     11:55AM 22   A.  Yes, that was part of the agreement when I left to sort of

     11:55AM 23   aggregate all the knowledge I had into one big report.

     11:55AM 24   Q.  And so Medela paid you a consulting fee to develop the

     11:55AM 25   strategy that included a strategy to go into the negative

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01178

     11:55AM  1   pressure wound therapy market.  Is that correct?

     11:55AM  2   A.  It was an aggregation of information.  There may have been

     11:55AM  3   strategy portions of that, yes, sir.

     11:55AM  4            MR. SADLER:  Your Honor, may we approach briefly?

     11:55AM  5            THE COURT:  Sure.  Hold one minute.  Come ahead.

     11:56AM  6       (Side-bar.)

     11:56AM  7            MR. SADLER:  This is a very thick document that just

     11:56AM  8   came to my attention on page 35 there are references to the

     11:56AM  9   European litigation and I want to be absolutely sure that's

     11:56AM 10   not going to be flashed up on the screen.

     11:56AM 11            MR. MACON:  We had discussed this thing.  That's not

     11:56AM 12   going to be --

     11:56AM 13            THE COURT:  Speak for Denver.

     11:56AM 14            MR. MACON:  Okay.  And what I'll do is I'm going to

     11:56AM 15   flash up a different section of it and before any of this is

     11:56AM 16   admitted to the jury discuss what needs to be redacted.

     11:56AM 17            MR. SADLER:  All right.

     11:56AM 18            MR. MACON:  Point out where it is so -- This is 35?

     11:56AM 19   I'm not even going to go to 35.

     11:56AM 20            MR. SADLER:  Okay.  That's what I wanted to make

     11:56AM 21   sure.

     11:56AM 22       (Open court.)

     11:56AM 23   BY MR. MACON:

     11:57AM 24   Q.  Okay.  As a matter of fact, this is the document that

     11:57AM 25   after you started your own company that Medela paid you to
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     11:57AM  1   prepare a document that -- for some recommendations on new

     11:57AM  2   business.  Correct?

     11:57AM  3   A.  They asked me to file all the information I -- all this

     11:57AM  4   research that I had done, put it into one document so they can

     11:57AM  5   take a look at it.

     11:57AM  6   Q.  How much were they paying you per month to do this

     11:57AM  7   consulting?

     11:57AM  8   A.  I think the whole amount was $29,000, so on a monthly

     11:57AM  9   basis, $14-$15,000.

     11:57AM 10   Q.  So, after you left in addition to your salary, and your

     11:57AM 11   salary, let's see, you were making about $200,000 then?

     11:57AM 12   A.  I think about $174,000.

     11:57AM 13   Q.  Okay.  So, what's -- what's that about?  $15,000 a month,

     11:57AM 14   including your salary?

     11:57AM 15   A.  Before taxes.

     11:57AM 16   Q.  Before taxes.  We all know the tax man.  But the good news

     11:58AM 17   is it supports our federal courts, which is good use.

     11:58AM 18   A.  Among others.  There are a lot of good uses.

     11:58AM 19   Q.  But in addition the to that $15,000, before taxes, then

     11:58AM 20   they paid you an additional $14,000 to write a report of what

     11:58AM 21   you had already done.  Correct?

     11:58AM 22   A.  Yes, they did.

     11:58AM 23   Q.  And your report comes out and it highly recommends that

     11:58AM 24   Medela work in the negative pressure wound therapy area,

     11:58AM 25   doesn't it?
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     11:58AM  1   A.  I don't believe it does, no, sir.

     11:58AM  2   Q.  Okay.  We'll get to that.  But, first, let's get back to

     11:58AM  3   the point.  The point was that you thought Chariker-Jeter was

     11:58AM  4   very different from Argenta and the VAC, didn't you?

     11:58AM  5   A.  I don't know very different.  I mean, there were

     11:58AM  6   differences.  I think the execution is different, but the

     11:58AM  7   concept is similar or identical.

     11:58AM  8   Q.  Excuse me, sir.  The question was did you tell Medela that

     11:59AM  9   there were significant differences between Chariker-Jeter and

     11:59AM 10   Argenta and the VAC?

     11:59AM 11   A.  Certainly there are executional differences.  There are

     11:59AM 12   differences in how you do it.

     11:59AM 13   Q.  Well, let's -- Let's turn to page 33.  And at the bottom

     11:59AM 14   of that page, is that a chart that you prepared and sent to

     11:59AM 15   Medela?

     11:59AM 16   A.  Yes, it is.

     11:59AM 17   Q.  And in there do you go through and point out all -- point

     11:59AM 18   out some of the significant differences between Chariker-Jeter

     11:59AM 19   and the VAC?

     11:59AM 20   A.  The differences between the KCI VAC and the Chariker

     11:59AM 21   therapy listed right there.

     11:59AM 22   Q.  Thank you, sir.  Now, you know the differences between

     12:00PM 23   Argenta and the -- between the Argenta patent and

     12:00PM 24   Chariker-Jeter, but you've heard your lawyer say, Well, what

     12:00PM 25   BlueSky does, it's a Chariker clone.  Did you hear that said?
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     12:00PM  1   A.  I don't remember those -- that particular term "clone".

     12:00PM  2   Q.  Did you hear your lawyer say what BlueSky does is exactly

     12:00PM  3   the same as Chariker-Jeter?  Do you recall that?

     12:00PM  4   A.  I don't recall the exact words they used, no.

     12:00PM  5   Q.  Whether you remember the exact words or not, do you

     12:00PM  6   remember that they said that BlueSky is doing the same thing

     12:00PM  7   as Chariker-Jeter?

     12:00PM  8   A.  BlueSky does do Chariker-Jeter.

     12:00PM  9   Q.  So, what you -- what you have is just old stuff?  You're

     12:00PM 10   not doing anything new.  Is that right?

     12:00PM 11   A.  I think if you look at that chart it says public domain.

     12:00PM 12   That's -- that's our belief.

     12:00PM 13   Q.  Is it -- what you're doing is you're not doing anything

     12:01PM 14   new?

     12:01PM 15   A.  We are doing the -- the Chariker-Jeter technique.

     12:01PM 16   Q.  Excuse me, sir.  Is what -- Do you claim that BlueSky is

     12:01PM 17   doing nothing new, they are simply following the old

     12:01PM 18   Chariker-Jeter?

     12:01PM 19   A.  I believe that's what we're doing, yes, sir.

     12:01PM 20   Q.  Is that what you're telling the world?

     12:01PM 21   A.  I think that we tell people that this is in -- in the

     12:01PM 22   public domain.  You know, we do have some other techniques

     12:01PM 23   other than Chariker-Jeter that we -- we do.  There may be some

     12:01PM 24   things that say, you know, classical techniques that, you

     12:01PM 25   know, are being re-introduced because maybe in some areas they
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     12:01PM  1   haven't used that.

     12:01PM  2   Q.  You either say it's old technology or it's classical

     12:01PM  3   technology, right?

     12:01PM  4   A.  That's probably how we generally approach things.

     12:01PM  5   Q.  Okay.  Well, let's just see if that's what happened.

     12:02PM  6   Let's look at plaintiff's 556.

     12:02PM  7            THE COURT:  We'll do this exhibit and then we'll take

     12:02PM  8   our lunch break.

     12:02PM  9            MR. MACON:  That sounds great, Your Honor.

     12:02PM 10   BY MR. MACON:

     12:02PM 11   Q.  Would you -- would you read the title of this?

     12:02PM 12   A.  BlueSky Medical's Versatile 1 Wound Vacuum System, quote,

     12:02PM 13   new technology, unquote.

     12:02PM 14   Q.  You told Novation and other customers that what you had

     12:02PM 15   was new technology, didn't you?

     12:02PM 16   A.  Yes.  This was prepared for Novation and they wanted us to

     12:02PM 17   try to introduce this through their new technology area and

     12:02PM 18   asked us to prepare documents for them.

     12:02PM 19   Q.  You told them this was new technology?

     12:02PM 20   A.  Yes.  We -- we -- we told them it was new technology.

     12:02PM 21            MR. MACON:  Do you want to go to lunch, Your Honor?

     12:03PM 22            THE COURT:  Yes.

             23            MR. MACON:  Thank you.

     12:03PM 24            THE COURT:  Yes.  That's perfect.  Thank you.

     12:03PM 25   We'll -- we'll take our noon recess and we'll come back at
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     12:03PM  1   1:30.  Ladies and gentlemen, thank you so much for your

     12:03PM  2   wonderful attention.  Let's all rise for the jury.  And,

     12:03PM  3   Mr. Ramirez, if you will lead the jury out.

     12:03PM  4       (Jury out.)

     12:03PM  5            THE COURT:  If you all will give me about ten minutes

     12:03PM  6   and we'll come back --

     12:03PM  7            MR. MACON:  Your Honor, we may have a solution.

     12:03PM  8            THE COURT:  Okay.  Please be seated.  Mr. Weston, you

     12:03PM  9   can step down.

     12:03PM 10            THE WITNESS:  Thank you.

     12:03PM 11            MR. MACON:  It appears that Mr. Weston -- I'm sorry,

     12:03PM 12   based upon what Mr. McClanahan and Mr. Sadler have said,

     12:03PM 13   Mr. Weston may go on for the remainder -- will go on for the

     12:03PM 14   remainder of the day.  If that's true, then it wouldn't be

     12:04PM 15   necessary for us to have -- get this done today.  We could do

     12:04PM 16   it, as an example, we could come tomorrow at 12:30 --

     12:04PM 17            THE COURT:  Can you come -- I've been able to kind of

     12:04PM 18   tweak my schedule.  If you could come here tomorrow at

     12:04PM 19   10:30 --

     12:04PM 20            MR. SADLER:  10:30.

     12:04PM 21            THE COURT:  Can you do that?

     12:04PM 22            MR. MACON:  That's no problem, Your Honor.

     12:04PM 23            THE COURT:  Okay.  10:30.  I am going to see my

     12:04PM 24   normal doctor for a normal check up at 12:30, so we could go

     12:04PM 25   from 10:30 to 12:00
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     12:04PM  1            MR. SADLER:  That's more than enough time.

     12:04PM  2            MR. MACON:  Let's go ahead and get this is --

     12:04PM  3            THE COURT:  If we can do it from about 10:30 until

     12:04PM  4   fifteen until 12:00.

     12:04PM  5            MR. MACON:  That's fine, Your Honor.  We don't need

     12:04PM  6   you right now.

     12:04PM  7            THE COURT:  Okay.  Good.  Have a good lunch.  Oh,

     12:04PM  8   please, be seated or go ahead -- Let me talk to the lawyers

     12:04PM  9   just a minute about one thing, if I could.  Mr. McClanahan --

     12:04PM 10   no big deal.  I just wanted to mention one thing.  Everyone is

     12:04PM 11   excused.  Please, go on about your business.

     12:05PM 12       (Recess.)
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      1:22PM 1       (Judge enters)

      1:27PM 2            THE COURT:  Thank you.  Please be seated.

      1:28PM 3            Mr. McClanahan.

      1:28PM 4            MR. MCCLANAHAN:  A short matter, Your Honor.  Maybe

      1:28PM 5  Mr. Macon's people could put it up.  Could y'all put

      1:28PM 6  Plaintiff's 556 up again?  It's the last thing you had up when

      1:28PM 7  we broke.

      1:28PM 8            Your Honor, this was the last thing that Mr. Macon

      1:28PM 9  had up, and he had it up for some time.  The reason is, when I

      1:28PM10  cross, I want to make sure I don't get afoul of the FDA limine

      1:28PM11  point, is why I'm raising that.

      1:28PM12            THE COURT:  Sure.

      1:28PM13            MR. MCCLANAHAN:  It's entitled "BlueSky's New

      1:28PM14  Technology, BlueSky's approach is consistent with the FDA's

      1:28PM15  recent recommendation for use of protective barriers."  It

      1:28PM16  talks about that.  And then they have an FDA-produced video

      1:28PM17  safety alert, right here.  And I've got that safety alert,

      1:28PM18  which is what this is referring to.  And I would like to show

      1:28PM19  that to the jury since they've been looking at this.  But I

      1:28PM20  want to make sure that I'm not running afoul of the Court's

      1:29PM21  motion in limine.  I do think Mr. Macon has inserted that when

      1:29PM22  he put this up for the jury to see.

      1:29PM23            MR. MACON:  Your Honor, I put it up for very few

      1:29PM24  seconds.  We can check that -- very few seconds.  I only

      1:29PM25  showed this part at the top.  And I never mentioned any FDA,
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      1:29PM 1  never highlighted, never shown this part -- came up.  If we do

      1:29PM 2  this, we're talking about two or three days of additional

      1:29PM 3  testimony, talking about two additional experts we have to

      1:29PM 4  bring in.  The FDA was out.  I have no problem with an

      1:29PM 5  instruction that you should ignore anything about the FDA.  I

      1:29PM 6  didn't mention the words.

      1:29PM 7            THE COURT:  Well, do me this favor -- let me see a

      1:29PM 8  copy of this.  Let me see a copy of the FDA alert.

      1:29PM 9            MR. MACON:  And what that brings up, Your Honor,

      1:29PM10  just so you'll know, it brings up a hundred complaints against

      1:29PM11  Kinetic Concepts.

      1:29PM12            MR. MCCLANAHAN:  No, sir, not what I'm talking

      1:29PM13  about.

      1:29PM14            MR. MACON:  Yes.  And all of the sudden we're going

      1:29PM15  into detail about why Kinetic Concepts didn't cause them --

      1:29PM16  the VAC didn't cause them.  And we've got two experts that we

      1:29PM17  have eliminated at this point.  We'll have to bring them back

      1:29PM18  in.

      1:29PM19            THE COURT:  How much longer do you have with Mr.

      1:29PM20  Weston?

      1:29PM21            MR. MACON:  30 minutes would be my guess.  I'm a

      1:30PM22  terrible --

      1:30PM23            THE COURT:  Okay.  I understand it's hard to

      1:30PM24  predict.  Well, you're not going to need to get into this

      1:30PM25  before the break, Mr. McClanahan?

                                                                            1187

      1:30PM 1            MR. MCCLANAHAN:  Probably not.

      1:30PM 2            THE COURT:  Okay.  So if I can see this, and I can

      1:30PM 3  see the FDA report.  Let me just take a look at it.

      1:30PM 4            MR. MCCLANAHAN:  Will do.  This is something that's

      1:30PM 5  a video.  It's not a written thing.

      1:30PM 6            THE COURT:  Oh, it doesn't have a transcript?

      1:30PM 7            MR. MCCLANAHAN:  We've got -- we can play you the

      1:30PM 8  video or give it to you.  I think I've got a transcript, but

      1:30PM 9  I'm not sure it's a correct transcript.

      1:30PM10            THE COURT:  How long is the video?

      1:30PM11            MR. MCCLANAHAN:  About 20 seconds, something like

      1:30PM12  that.

      1:30PM13            THE COURT:  Oh, okay.

      1:30PM14            MR. MACON:  I don't know that I've ever seen it.

      1:30PM15            THE COURT:  Well, at the next break we're going to

      1:30PM16  take a look at it then.

      1:30PM17            MR. MCCLANAHAN:  Okay.

      1:30PM18            MR. MACON:  Okay.

      1:30PM19            THE COURT:  Okay.  Anything else?

      1:30PM20            MR. MACON:  No, sir.

      1:30PM21            THE COURT:  Let me just hand something in.  Are they

      1:30PM22  lined up?

      1:30PM23            COURT SECURITY OFFICER:  Not yet, Your Honor.

      1:30PM24            THE COURT:  We're going to line the jury up, and

      1:30PM25  they'll be right in.
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      1:30PM 1       (Recess)

      1:34PM 2       (Open court, jury present)

      1:34PM 3            THE COURT:  Thank you, ladies and gentlemen.  Please

      1:35PM 4  be seated.  I hope you had a good lunch.  It looks like you're

      1:35PM 5  well nourished, and I'm glad to see it.  It's always good to

      1:35PM 6  have a good break.

      1:35PM 7            And Mr. Weston and Mr. Macon, I hope you all had a

      1:35PM 8  good lunch.

      1:35PM 9            MR. MACON:  Thank you, Your Honor.  I hope you don't

      1:35PM10  tell me I'm well nourished.  That bothers me.

      1:35PM11            THE COURT:  Well, you look in the peak of health, as

      1:35PM12  all the lawyers do.  I'm very impressed at how healthy all the

      1:35PM13  lawyers look.  I mean, they must -- they must work out every

      1:35PM14  day.

      1:35PM15            MR. MACON:  I think you're just lost credibility,

      1:35PM16  Your Honor.

      1:35PM17            THE COURT:  Okay.  We're ready to start, please.

      1:35PM18            MR. MACON:  Fine.

      1:35PM19  BY MR. MACON:

      1:35PM20  Q.  Mr. Weston, during 2001 and 2002 you spent a lot of your

      1:35PM21  time reading about and talking about the VAC, didn't you?

      1:35PM22  A.  I spent some time.  I don't know if we'd say all the time.

      1:35PM23  Q.  Well, let's -- I'm not suggesting you spent ever waking

      1:35PM24  hour.  Let's talk about it.  We showed, in August, Exhibit

      1:36PM25  Plaintiff's 364, which all of these are ones we've seen
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                                        Weston - Direct

      1:36PM 1  before -- actually, I'm trying to do something with

      1:36PM 2  technology.  Let's see.  Trevor, which one is 364?  Okay.  And

      1:36PM 3  would you show --

      1:36PM 4            On that one you're talking about -- Mr. Weston,

      1:36PM 5  that's an email you sent, and there you were talking about the

      1:36PM 6  VAC.  Remember that?

      1:36PM 7  A.  Yes.  Which is this?

      1:36PM 8  Q.  It's Plaintiff's 364, sir.

      1:36PM 9  A.  364.

      1:36PM10  Q.  Okay.  And you talked about the VAC, and that was in

      1:36PM11  August of 2001.

      1:36PM12            In November, and this is Plaintiff's 204, there you

      1:36PM13  talk about -- November of 2001 you talked about the strategy

      1:36PM14  and tactics for the VAC, didn't you?

      1:36PM15  A.  Yes, I did.

      1:36PM16  Q.  And then in January of 2002, and this is Plaintiff's 309,

      1:36PM17  you had a meeting with Ms. Goudberg, and what you talked about

      1:37PM18  was about the VAC, the VAC system, the VAC patents, you talked

      1:37PM19  about how effective the VAC was.  But you talked about the

      1:37PM20  VAC; is that right?

      1:37PM21  A.  The VAC, along with probably other wound care things.  And

      1:37PM22  I think her name is Donna Lockhart.

      1:37PM23  Q.  I apologize.  I thought it was Donna Goudberg Lockhart.

      1:37PM24  Anyway, it is what it is.

      1:37PM25            And then even in April, when you were writing your
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                                        Weston - Direct

      1:37PM 1  report to Medela, you were talking about the VAC.  And you

      1:37PM 2  compared the VAC to Chariker-Jeter; is that right?

      1:37PM 3  A.  The KCI VAC, yes, sir.

      1:37PM 4  Q.  Yes, sir.  And at some time after 2002 did you lose your

      1:37PM 5  memory as to what the VAC was?

      1:37PM 6  A.  I don't believe so.

      1:37PM 7  Q.  So you knew what the VAC -- the VAC was referring to the

      1:37PM 8  KCI wound healing device, didn't you?

      1:37PM 9  A.  Well, I believe it wasn't real clear, it wasn't real

      1:37PM10  precise.  There were some inferences that the VAC could be a

      1:38PM11  generic term for negative pressure wound therapy.

      1:38PM12  Q.  When you were referring to it in all your emails, in your

      1:38PM13  reports, you referred to it as the VAC.  You didn't have to

      1:38PM14  explain it, did you?

      1:38PM15  A.  I did not have to explain it, but that was early knowledge

      1:38PM16  that I had, and I've learned more later.

      1:38PM17  Q.  Okay.  Well, let's see, when you were asked about the VAC,

      1:38PM18  how you responded here in your deposition.

      1:38PM19       (Playing video)

      1:38PM20       (Video stopped)

      1:38PM21            MR. MACON:  Let's start over.  I'm sorry.  Now start

      1:38PM22  it.

      1:38PM23       (Playing video)

      1:38PM24            QUESTION:  Do you know what the VAC is, sir?

      1:38PM25            ANSWER:  Well, I believe the term VAC is a short
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      1:38PM 1  term for vacuum, and it's used by a variety of companies.

      1:38PM 2            QUESTION:  Does BlueSky maintain a file for people

      1:38PM 3  who have comments concerning the VAC?

      1:39PM 4            ANSWER:  When you say the VAC, what do you mean?  Is

      1:39PM 5  that a Food Vac or a Shop-Vac or --

      1:39PM 6            QUESTION:  Do you know what is referred to in the

      1:39PM 7  pleadings in this case as the VAC?

      1:39PM 8            ANSWER:  I've asked for more specifics with --

      1:39PM 9            QUESTION:  Did you -- would you have noticed if the

      1:39PM10  serial numbers had been filed off of that VAC -- excuse me --

      1:39PM11  of that VAC that you purchased from Skin Care Management?

      1:39PM12            ANSWER:  When you say VAC, what are you referring

      1:39PM13  to?

      1:39PM14            QUESTION:  Mr. Weston, you know we've been talking

      1:39PM15  about a KCI VAC, don't you?

      1:39PM16            ANSWER:  Vac is short for vacuum.

      1:39PM17       (Video stopped)

      1:39PM18  BY MR. MACON:

      1:39PM19  Q.  Mr. Weston, do you know what we're talking about when we

      1:39PM20  talk about the VAC?

      1:39PM21  A.  Yes.  I understand the KCI VAC, yes, sir.

      1:39PM22  Q.  And you understand -- even though you didn't understand in

      1:39PM23  your sworn testimony, you understand that the KCI device is

      1:40PM24  known as either the VAC or the wound VAC, don't you?

      1:40PM25  A.  Well, I think, again, in the testimony I gave it wasn't
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      1:40PM 1  clear, you know, which direction that was going to.  But I

      1:40PM 2  certainly understand what a KCI VAC is or a KCI wound VAC is.

      1:40PM 3  Q.  I'm not asking you any implications.  Do you know -- did

      1:40PM 4  you know that the KCI product was well-known as the wound VAC?

      1:40PM 5  A.  I know it was very well-known as the KCI VAC.

      1:40PM 6  Q.  Well, sir, as a matter of fact, you called it the wound

      1:40PM 7  VAC, didn't you?

      1:40PM 8  A.  That could very well be, sir.

      1:40PM 9  Q.  Well, we have a question.  Let's -- excuse me.  Let's look

      1:40PM10  at 118.  And do you see Exhibit 118 is an email that you sent

      1:41PM11  on March 31, 2003?  You see that, sir?

      1:41PM12  A.  Yes, I do.

      1:41PM13  Q.  And you were talking about your strategy.  And you said,

      1:41PM14  we usually start by asking if they are interested in a

      1:41PM15  low-cost alternative to the KCI wound VAC.  So you called it a

      1:41PM16  wound VAC, didn't you?

      1:41PM17  A.  KCI wound-VAC in that case.

      1:41PM18  Q.  Sir, whether you have hyphens or capitals, you called it a

      1:41PM19  wound VAC, didn't you?

      1:41PM20  A.  A KCI wound VAC, yes.

      1:41PM21  Q.  Okay.  And so you knew, when people were talking about the

      1:41PM22  wound VAC, they were talking about the KCI product, didn't

      1:41PM23  you?

      1:41PM24  A.  Well, I think early on, when KCI owned the market, that

      1:41PM25  was more associated with their product.  Now, it's more of a
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      1:41PM 1  generic term, I would say, and you need to put the company's

      1:41PM 2  name in front of those words to make it clear.

      1:41PM 3  Q.  And sir, you were telling -- you were telling Mr.

      1:42PM 4  Schneider (sic) that your product was a low-cost alternative

      1:42PM 5  to the KCI wound VAC, weren't you?

      1:42PM 6  A.  I believe it's Schnitzer.

      1:42PM 7  Q.  I'm sorry.

      1:42PM 8  A.  Yes.  That's what we said right here.

      1:42PM 9  Q.  And when you say that something's an alternative, you're

      1:42PM10  saying that they're the same thing, aren't you?

      1:42PM11  A.  A substitute.

      1:42PM12  Q.  Okay.

      1:42PM13  A.  Yes.

      1:42PM14  Q.  And this isn't the only time you said that your product

      1:42PM15  was the substitute for the wound VAC, is it?

      1:42PM16  A.  This may not have been the only time.

      1:42PM17  Q.  Okay.  Let's look at Plaintiff's Exhibit 192.  Sir -- and

      1:42PM18  is this -- is this a letter that you sent on April 2, 2003 to

      1:42PM19  Premier, Inc.?

      1:43PM20  A.  I believe so, yes, sir.

      1:43PM21  Q.  And did you say:  Many of our hospitals use our products

      1:43PM22  to replace the KCI wound VAC type products?

      1:43PM23  A.  Yes, I did.

      1:43PM24  Q.  And did you say:  We have shown savings as high as 90

      1:43PM25  percent?
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      1:43PM 1  A.  Yes, sir.

      1:43PM 2  Q.  Did you say:  We could save your hospital base over 40

      1:43PM 3  million -- is that dollars?

      1:43PM 4  A.  I would think most likely, yes.

      1:43PM 5  Q.  And did you -- and in 2003, you knew when you were talking

      1:43PM 6  about the KCI wound VAC, that people know what you're talking

      1:43PM 7  about; is that right?

      1:43PM 8  A.  Yes.  I think there was a little bit of a shift there.

      1:43PM 9  And again, you had to make sure you put KCI on there so they'd

      1:43PM10  understand and differentiate it from the BlueSky product.

      1:43PM11  Q.  And -- well, let's look at Plaintiff's Exhibit 119.  You

      1:43PM12  continued to refer to this as the wound VAC, didn't you?

      1:44PM13  Okay.  Is this an email that you sent on February 21, 2003, to

      1:44PM14  Joyce Evans?

      1:44PM15  A.  Yes, it looks so.

      1:44PM16  Q.  And is this a -- is this where you said:  There's a

      1:44PM17  company called KCI that markets a product called the wound

      1:44PM18  VAC?

      1:44PM19  A.  Yes, I did.

      1:44PM20  Q.  And did you say:  Our product in the United States saves

      1:44PM21  about $40,000 per unit per year?

      1:44PM22  A.  Yes, I did.

      1:44PM23  Q.  So when you started in this business, you knew that people

      1:44PM24  associated the wound VAC with Kinetic Concepts?

      1:44PM25  A.  Yes.  The KCI wound VAC, yes.
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      1:44PM 1  Q.  And yet -- so the name you chose for your device was the

      1:44PM 2  Wound Vacuum; is that correct?

      1:44PM 3  A.  Well, the initial name was the Versatile 1 pump.  Later

      1:45PM 4  on, in another year, we had a different name for it.

      1:45PM 5  Q.  Perhaps you didn't hear my question.  Do you call your

      1:45PM 6  product the Wound Vacuum?

      1:45PM 7  A.  We may have, on occasion.  The main name though is the

      1:45PM 8  Versatile 1 Wound Vacuum system.

      1:45PM 9  Q.  Are you denying that you called your product the Wound

      1:45PM10  Vacuum?

      1:45PM11  A.  We may have, on occasion, called it that.

      1:45PM12  Q.  It's only on occasion?  Mr. Weston, you're under oath.  Is

      1:45PM13  it only on occasion that you refer to this as --

      1:45PM14  A.  That would be my best recollection, right here.

      1:45PM15  Q.  And you're the president of the company?

      1:45PM16  A.  I am the president.

      1:45PM17  Q.  And you stay on top of what happens in the company,

      1:45PM18  correct?

      1:45PM19  A.  Yeah.  I know quite a bit that goes on.

      1:45PM20  Q.  And no one could be out there changing the name of the --

      1:45PM21  of your premier product without your knowledge, could they?

      1:46PM22  A.  Well, the main name for the product is the Versatile 1

      1:46PM23  Wound Vacuum system, and we may have, on occasion or on a

      1:46PM24  brochure or something, put it on as the Wound Vacuum.  But the

      1:46PM25  official name is the Versatile 1 Wound Vacuum system.
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      1:46PM 1  Q.  I apologize.  Do you call your system the Wound Vacuum

      1:46PM 2  system?

      1:46PM 3  A.  Yeah.  I think we may take -- sometimes it's the V1 Wound

      1:46PM 4  Vacuum system.  You know, the marketing folks sometimes, you

      1:46PM 5  know, take a look and create materials.  So it could have some

      1:46PM 6  variations to it.  V1 is sometimes short for Versatile 1

      1:46PM 7  because that takes a little bit of time.  So there are

      1:46PM 8  variations.

      1:46PM 9  Q.  Is it a coincidence that after Kinetic Concepts had

      1:46PM10  established its name throughout the medical community as the

      1:46PM11  wound VAC system, that you came in and started calling yours

      1:46PM12  the Wound Vacuum system?  Is that a coincidence?

      1:47PM13  A.  Well, I think the -- you know, the essential way these

      1:47PM14  products work is by removing material out or sort of vacuuming

      1:47PM15  it out.  And one of the early people we spoke to said, you

      1:47PM16  know, this takes out the bad and brings in the good.  So it

      1:47PM17  sort of vacuums out the bad and brings in the good.  And the

      1:47PM18  way our -- the Versatile 1 pump is set up, if you reverse the

      1:47PM19  position of the handle, you can -- it actually looks like a

      1:47PM20  little vacuum.  So we had some thoughts at one time of taking

      1:47PM21  that and putting it over the wound and sort of vacuuming up

      1:47PM22  the bad material out.  So I think that was sort of some of the

      1:47PM23  thoughts behind that.

      1:47PM24  Q.  I'm sorry.  I appreciate your answer.  But now if you can

      1:47PM25  answer my question.  Was it just a coincidence that after
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      1:47PM 1  Kinetic Concepts had established the name of its product as

      1:47PM 2  the wound VAC system, that you came in and named your product

      1:47PM 3  Wound Vacuum system?

      1:48PM 4  A.  I don't know if it was coincidence or not, but that's how

      1:48PM 5  we sort of developed the thought on what should we call it.

      1:48PM 6  We were also looking at maybe, I think in one of the

      1:48PM 7  applications we made to the government, calling it an Assisted

      1:48PM 8  Drainage Device, ADD.  That was another marketing concept we

      1:48PM 9  had looked at.

      1:48PM10  Q.  And were you the person who came up with the marketing

      1:48PM11  decision to name it very similar to what the VAC -- what the

      1:48PM12  KCI product was called?  Are you the one that came up with

      1:48PM13  that?

      1:48PM14  A.  I think, you know, we work as a team at BlueSky.  And

      1:48PM15  probably, Tim and I and Kim bounced some names off and, you

      1:48PM16  know, what does this sound like?  What does that sound like?

      1:48PM17  You need sort of a catchy phrase and descriptive name, as

      1:48PM18  well.

      1:48PM19  Q.  And don't you think that Wound Vacuum sounds an awful lot

      1:48PM20  like wound VAC?

      1:48PM21  A.  They are very similar, yeah.

      1:48PM22  Q.  Thank you.  Now, are you familiar with, on the internet,

      1:48PM23  what they call search engines?

      1:49PM24  A.  Oh, yes, I am.

      1:49PM25  Q.  And so a search engine, if you want to find out something
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      1:49PM 1  about a subject, you type in a name, and you can find out --

      1:49PM 2  they'll get up all -- everything that relates to that search

      1:49PM 3  engine.  You understand that?

      1:49PM 4  A.  Yes, sir.

      1:49PM 5  Q.  And although, to most of us you think if you type in a

      1:49PM 6  name, you'll get -- just get randomly whatever has those words

      1:49PM 7  in it, are you aware that it's possible to pay those search

      1:49PM 8  engines so that they'll pull your name up first, if they put

      1:49PM 9  in there, as an example, if you were to -- if you were to type

      1:49PM10  in "soft drink," well, I guess, theoretically, some --

      1:49PM11  Coca-Cola could pay them to put them at the top.  Are you

      1:49PM12  aware of that?

      1:49PM13  A.  Yes, I'm aware, but I think the information that you said,

      1:49PM14  when you type it in, it just comes up randomly, is not

      1:49PM15  correct.  The search engines send out, I believe, things

      1:49PM16  called spiders that go into the site, read what's on there.

      1:49PM17  So when you type it in, you get pertinent sites that come up.

      1:50PM18  But you can also purchase different words, et cetera, that you

      1:50PM19  would like to go.  And I think there's two aspects of that.

      1:50PM20  One is, you can buy that.  And then they have some other very

      1:50PM21  sophisticated ways -- I think Google is doing a lot of that,

      1:50PM22  where it reads emails and things and pops up ads based on

      1:50PM23  emails people are sending.  So it's a pretty sophisticated

      1:50PM24  mechanism they're using currently.

      1:50PM25  Q.  Sounds like you know a lot more about this than I do.  But
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      1:50PM 1  what I do know is that people can buy words so that when you

      1:50PM 2  ask for something, then they pop up.  Those names pop up

      1:50PM 3  first.

      1:50PM 4            And do you know that there's some people who have

      1:50PM 5  been held to be, at least, unethical because they put in a

      1:50PM 6  competitor's name?  So that if you typed in Coca-Cola -- and

      1:50PM 7  this is an example, didn't actually happen.  But if you typed

      1:50PM 8  in Coca-Cola, if Pepsi had bought the name Coca-Cola, then

      1:51PM 9  Pepsi would pop up first.  You know that's happened, don't

      1:51PM10  you?

      1:51PM11  A.  I know you can -- it's a fairly long question, so let me

      1:51PM12  sort of break up my answer.

      1:51PM13  Q.  If you'd be sure and just answer my question, I'd

      1:51PM14  appreciate it.

      1:51PM15  A.  Well, there was a lot of information and -- before that,

      1:51PM16  that I wouldn't necessarily agree with.  But I know you can

      1:51PM17  certainly buy words.

      1:51PM18  Q.  Okay.  And don't you agree that -- wouldn't you think that

      1:51PM19  it would be wrong for a company like Kinetic Concepts to buy

      1:51PM20  the names BlueSky or BlueSky Medical so that if someone were

      1:51PM21  typing that in the computer, wanted to find out something

      1:51PM22  about BlueSky Medical, it would be wrong for them -- for

      1:51PM23  Kinetic Concepts to be the first one to pop up, wouldn't it?

      1:51PM24  A.  I'm not sure I would agree with that.

      1:51PM25  Q.  I'm not surprised.  Isn't it true that you have paid
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      1:51PM 1  Google and Overture, two of the larger search engines, that

      1:51PM 2  when the words "VAC," V-A-C, or "wound VAC" are typed in, that

      1:52PM 3  BlueSky Medical is the first name that pops up?  Isn't that

      1:52PM 4  true?

      1:52PM 5  A.  We certainly have "wound vac," lowercased letters.  We may

      1:52PM 6  have VAC itself, among several hundred words that we have

      1:52PM 7  purchased to pop up.  How these search engines work, they work

      1:52PM 8  by bid.  So I don't know if we'd necessarily come up first.

      1:52PM 9  It would depend on who else had purchased those words.

      1:52PM10  Q.  Well, now, you've never called your device the VAC or the

      1:52PM11  wound VAC, have you?

      1:52PM12  A.  I don't believe we have.

      1:52PM13  Q.  And you know that Kinetic Concepts has -- before you left

      1:52PM14  Medela, for seven years before you left Medela, Kinetic

      1:52PM15  Concepts had called their product the VAC and the wound VAC;

      1:53PM16  is that correct?

      1:53PM17  A.  I know that that name had been associated with Kinetic

      1:53PM18  Concepts' products.  It may be on some of their literature.

      1:53PM19  But these terms, wound VAC and VAC, are sort of the generic

      1:53PM20  terms for these type of devices.

      1:53PM21  Q.  And even though you've never used these terms, you want,

      1:53PM22  when somebody types in Google "VAC" or "wound VAC," you want

      1:53PM23  the first name to pop up to be BlueSky Medical?

      1:53PM24  A.  I believe, again, there -- you know, when we're doing our

      1:53PM25  advertising companies, certainly, the internet is part of that
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      1:53PM 1  now.  And if you're a company, you have to be involved in that

      1:53PM 2  area.  You want as many people who might be interested in your

      1:53PM 3  products as possible to come and take a look.  This is what we

      1:53PM 4  have.  And then if they're interested, they respond to you.

      1:53PM 5  And if they're not interested, they go on.  If you don't -- if

      1:53PM 6  you don't get the right number of clicks, then you get dropped

      1:54PM 7  from most of those engines.

      1:54PM 8  Q.  Bottom line is do you know how many people have been

      1:54PM 9  confused because they've been trying to find V-A-C, the KCI

      1:54PM10  product, they type that in, and because you've bought those

      1:54PM11  names, they go and they go to the BlueSky website?

      1:54PM12  A.  I wouldn't know offhand, sir.

      1:54PM13  Q.  Okay.  And even though you --

      1:54PM14  A.  But I should say, I don't think they're confused.  I just

      1:54PM15  want to make sure that people understand that.

      1:54PM16  Q.  Even though you're using a name and you bought a name that

      1:54PM17  you've never used, and you know it's the name associated with

      1:54PM18  another product?

      1:54PM19  A.  Well, I know when I'm on the net, and I type in these

      1:54PM20  sites --

      1:54PM21  Q.  Excuse me, sir.  I asked you a question.  Please answer my

      1:54PM22  question.

      1:54PM23  A.  I am going to answer the question, if you will allow me.

      1:54PM24  Q.  Okay.

      1:54PM25  A.  When you type in the name into the search engine,
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      1:54PM 1  depending on which one you use, you get all these sites coming

      1:55PM 2  up.  Some are applicable to your product and some aren't.  And

      1:55PM 3  if you're interested, you look at the little ad they have, you

      1:55PM 4  click on it.  And if you're not -- sometimes completely

      1:55PM 5  unrelated sites come up.

      1:55PM 6  Q.  Thank you.  Well, let's talk -- let's talk about the fact

      1:55PM 7  that you call yourself BlueSky Medical.  You heard Dr. Argenta

      1:55PM 8  and Dr. Leininger talk about how important clinical trials

      1:55PM 9  are.  Did you hear that?

      1:55PM10  A.  I did hear them, yes.

      1:55PM11  Q.  And has BlueSky ever had any clinical trials concerning

      1:55PM12  the effectiveness of its products, ever had an official

      1:55PM13  clinical trial?

      1:55PM14  A.  I would say no.

      1:55PM15  Q.  Has any -- there are also things that are of lesser

      1:55PM16  quality that are known as case studies.  Has any doctor ever

      1:55PM17  done a case study that says that the BlueSky product is

      1:56PM18  effective?

      1:56PM19  A.  Yes.

      1:56PM20  Q.  What's the name of that doctor?

      1:56PM21  A.  I don't recall.  Just had one recently.  There was a

      1:56PM22  doctor from the Mayo Clinic.

      1:56PM23  Q.  What's the doctor's name?

      1:56PM24  A.  I wouldn't know, but Tim Johnson would.

      1:56PM25  Q.  We'll give Mr. Johnson the opportunity.
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      1:56PM 1  A.  He did a case study on a wound that was in the heel.  And

      1:56PM 2  it was a very, very unique kind of wound.

      1:56PM 3  Q.  Sir, I didn't ask you that question.  I appreciate you

      1:56PM 4  giving us the information, but you don't know the name of the

      1:56PM 5  man.

      1:56PM 6            Now, you have -- there was one doctor who was

      1:56PM 7  writing papers concerning BlueSky, wasn't there?

      1:56PM 8  A.  Yes, sir.

      1:56PM 9  Q.  And his name was Michael Miller?

      1:56PM10  A.  Dr. Michael Miller, yes, sir.

      1:56PM11  Q.  He's a DO?

      1:56PM12  A.  I believe, yes.

      1:56PM13  Q.  And he's actually a stockholder of BlueSky?

      1:56PM14  A.  He's not currently a stockholder.

      1:57PM15  Q.  Did you say he's got the right to buy stock?

      1:57PM16  A.  We have discussed it, and I feel we would have an

      1:57PM17  obligation to offer that to him.  I don't think there's a

      1:57PM18  legal obligation, but there certainly would be a moral

      1:57PM19  obligation on that end.

      1:57PM20  Q.  And it's your testimony now that he doesn't own stock?  Is

      1:57PM21  that what your testimony is?

      1:57PM22  A.  He doesn't actually have the stock certificates, but he

      1:57PM23  will have the stock.  Yes, sir.

      1:57PM24  Q.  Okay.  Would you run Mr. Weston's testimony from May 2,

      1:57PM25  2006, Page 7, lines 10 through 17?
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      1:57PM 1       (Playing video)

      1:57PM 2            QUESTION:  What's your best approximation of how

      1:57PM 3  much of the stock of the company you own?

      1:58PM 4            ANSWER:  Maybe 85 percent.

      1:58PM 5            QUESTION:  Who owns the remaining 15 percent?

      1:58PM 6            ANSWER:  We have Dr. Michael Miller.

      1:58PM 7            QUESTION:  What percentage does Mr. Miller -- Dr.

      1:58PM 8  Miller own?

      1:58PM 9            ANSWER:  I don't have an exact.  Maybe one percent.

      1:58PM10       (Video stopped)

      1:58PM11  BY MR. MACON:

      1:58PM12  Q.  Thank you, Mr. Weston.

      1:58PM13            As Dr. Miller was the only doctor of any kind who

      1:58PM14  was supporting BlueSky Medical, did you do any investigation

      1:58PM15  as to Dr. Miller's qualifications?

      1:58PM16  A.  Well, I don't believe Dr. Miller was the only one

      1:58PM17  supporting BlueSky Medical products.  There's doctors all

      1:58PM18  across the United States that are writing prescriptions and

      1:58PM19  ordering the products.

      1:58PM20            We had -- when we had looked at Dr. Michael Miller,

      1:58PM21  he was on Kinetic Concepts' speakers bureau for their product.

      1:59PM22  And, you know, he came recommended by one of the dealers.

      1:59PM23  Q.  Excuse me.  Did BlueSky do any investigation of Dr.

      1:59PM24  Miller's qualification prior to the time you made him a

      1:59PM25  consultant?
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      1:59PM 1  A.  We didn't do any in-depth --

      1:59PM 2  Q.  Did you do any investigation, sir?

      1:59PM 3  A.  Just what I've described so far, is what I can recall.

      1:59PM 4  Q.  And when you did that investigation, did you find that Dr.

      1:59PM 5  Miller had lost his license to practice medicine in two

      1:59PM 6  states?

      1:59PM 7  A.  We didn't find that out, no, sir.

      1:59PM 8  Q.  You know that now, don't you?

      1:59PM 9  A.  I do know that now, sir.

      1:59PM10  Q.  And prior to the time you agreed for Dr. Miller to become

      1:59PM11  a shareholder of BlueSky, you knew that he had lost his

      1:59PM12  license to practice medicine?

      1:59PM13  A.  I knew that in a couple of states, yes, sir.

      1:59PM14  Q.  Okay.  And let's come back and let's talk about it.  You

      1:59PM15  said there were -- is it your testimony that you -- that you

      1:59PM16  can name any other doctors -- other than Dr. Miller, who's

      2:00PM17  lost his license, can you name any other doctors who have

      2:00PM18  written papers supportive of BlueSky?

      2:00PM19  A.  One doctor at the Mayo Clinic --

      2:00PM20  Q.  The one whose name that you can't remember.

      2:00PM21  A.  -- did a case study.

      2:00PM22  Q.  Can you give me the name of any doctor?

      2:00PM23  A.  Dr. Miller, again, has been our primary, I'd say, advocate

      2:00PM24  of BlueSky Medical.  But again -- and, you know, maybe

      2:00PM25  something for the jury to realize.  We don't actually rent or
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      2:00PM 1  sell the products directly.  We go through a dealer network.

      2:00PM 2  So our dealers are interfacing with these doctors.  Probably

      2:00PM 3  Tim Johnson, who is in the sales arena, interfaces with them

      2:00PM 4  more.  But in terms of BlueSky, that would probably be our,

      2:00PM 5  you know, primary person who has been an advocate for us.

      2:00PM 6  Q.  The primary person who has been an advocate for the

      2:01PM 7  BlueSky product, in fact, the only doctor you can name who's

      2:01PM 8  written a paper for BlueSky, has had his license suspended to

      2:01PM 9  practice medicine in two states?

      2:01PM10  A.  Yes, sir.

      2:01PM11  Q.  Okay.  Let's talk about clinical trials.  You understand

      2:01PM12  how important it is to the medical community that you have

      2:01PM13  clinical trials?

      2:01PM14  A.  I understand in the past that clinical trials were very,

      2:01PM15  very important.  I think the importance has been diminished

      2:01PM16  over the last five to ten years.

      2:01PM17  Q.  And what you're saying is contrary to what Dr. Argenta and

      2:01PM18  Dr. Leininger said.  Do you understand that?

      2:01PM19  A.  Yes.

      2:01PM20  Q.  Okay.  And just to be clear, you don't have any medical

      2:01PM21  training other than your CPR course?

      2:01PM22  A.  That would be my primary training, yes, sir.

      2:01PM23  Q.  Okay.  So if it's important, to sell your products, that

      2:01PM24  you're able to show the medical community that you have these

      2:02PM25  clinical studies that show that your product is effective, you
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      2:02PM 1  agree that it'd be misleading for BlueSky to use studies that

      2:02PM 2  specifically studied the KCI wound VAC, and then claim that as

      2:02PM 3  a basis for saying that the BlueSky product was effective?

      2:02PM 4  You agree that'd be wrong, don't you?

      2:02PM 5  A.  Well, I think, you know, with clinical studies that are

      2:02PM 6  being done, the reason for this diminished importance is that

      2:02PM 7  there's the feeling that there's a lot of manipulation of data

      2:02PM 8  now.  When someone does a study, you rarely see a negative

      2:02PM 9  study being done.  So every study that's being shown to a

      2:02PM10  doctor or a nurse or government bodies, always is primarily,

      2:02PM11  you know, positive.

      2:02PM12  Q.  Do you remember my question?

      2:02PM13  A.  But I think in terms of answering your question --

      2:02PM14            THE COURT:  Excuse me.  Go ahead, and then we'll --

      2:02PM15  I'll let you go back, Mr. Macon.

      2:02PM16            MR. MACON:  Thank you.

      2:03PM17            THE WITNESS:  But in terms of answering your

      2:03PM18  question --

      2:03PM19            MR. MACON:  Thank you.

      2:03PM20            THE WITNESS:  -- sometimes there's general concepts

      2:03PM21  that can be applied.  But I think, in general, our approach

      2:03PM22  was, you know, to stick to the Chariker-Jeter study, which was

      2:03PM23  the main basis for our products, the Wooding-Scott case study.

      2:03PM24  Those were the primary things that we were using.

      2:03PM25  BY MR. MACON:
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      2:03PM 1  Q.  Let me come back and ask my question.  Would it be wrong

      2:03PM 2  for BlueSky to cite clinical studies to show their

      2:03PM 3  effectiveness when they know that the studies were

      2:03PM 4  specifically done on KCI wound VAC?

      2:03PM 5  A.  Well, I would have to see what those studies were to make

      2:03PM 6  any determination.

      2:03PM 7  Q.  Well, sir, you've seen them before.  You know what we're

      2:03PM 8  talking about, don't you?

      2:03PM 9  A.  I'm not sure what specifically --

      2:03PM10  Q.  Okay.  Let's look at Plaintiff's Exhibit 214.  Are you

      2:04PM11  there, sir?

      2:04PM12  A.  I am.

      2:04PM13  Q.  These are the speaker notes for Shelly Taylor.  Shelly

      2:04PM14  Taylor is a therapist who regularly gives speeches on behalf

      2:04PM15  of BlueSky; is that right?

      2:04PM16  A.  For a period of time she gave fairly regular talks.  I

      2:04PM17  think she's been called to active service now.

      2:04PM18  Q.  I understand that.  And I appreciate that.  But at the

      2:04PM19  time she was making these speeches, she was being paid by

      2:04PM20  BlueSky to give these speeches, wasn't she?

      2:05PM21  A.  Yes.  We would pay her to make speeches -- or speeches,

      2:05PM22  call them seminars or talks, to some groups.

      2:05PM23  Q.  And the reason BlueSky would pay her is that she would

      2:05PM24  talk about what a great product BlueSky was, wasn't she?

      2:05PM25  A.  I believe she'd talk about her experience with the
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      2:05PM 1  product, talk about, you know, she was very skeptical at first

      2:05PM 2  and, you know, give her overall impression of the products.

      2:05PM 3  Q.  And you know that Shelly Taylor said that she'd send her

      2:05PM 4  scripts, her speaker notes, to the BlueSky office, don't you?

      2:05PM 5  A.  She may have, from time to time, sent notes.

      2:05PM 6  Q.  Okay.  Go to Page 2, slide 9.  And this is one of the

      2:05PM 7  things that Ms. Taylor said when she was being paid by

      2:05PM 8  BlueSky.  Studies have reflected that healing can be as high

      2:06PM 9  as 61 percent faster and 30 percent less costly with

      2:06PM10  combination treatment utilizing a controlled suction drainage

      2:06PM11  system.  And she refers to the Philbeck report.  Do you see

      2:06PM12  that?

      2:06PM13  A.  Yes, I do see that.

      2:06PM14  Q.  You know that the Philbeck report found that the KCI wound

      2:06PM15  VAC was 61 percent faster and 38 percent less costly.  You

      2:06PM16  know that?

      2:06PM17  A.  That's what it says here.  I don't believe I've actually

      2:06PM18  read that particular study.

      2:06PM19  Q.  You've never read the study?  You know -- you know this is

      2:06PM20  not a study about the BlueSky product, don't you?

      2:06PM21  A.  We have not had a study by Philbeck or Whittington.

      2:06PM22  Q.  And you knew that Ms. Taylor was saying these things,

      2:06PM23  didn't you?

      2:06PM24  A.  We would -- when we're sponsoring a speaker, our concept,

      2:07PM25  if I can put that in a nutshell, is called total publication.
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      2:07PM 1  When someone works with us, we expect them to always tell the

      2:07PM 2  truth.  We expect them to always give information to the best

      2:07PM 3  of their ability.  If they're doing a study for us, they need

      2:07PM 4  to publish all information that they're working with.  So we

      2:07PM 5  don't control what Shelly would say.

      2:07PM 6  Q.  Excuse me.  You knew that Ms. Taylor was representing that

      2:07PM 7  the BlueSky product was more effective, and she'd cite to the

      2:07PM 8  Philbeck study.  You knew that?

      2:07PM 9  A.  I probably have seen this study before.

      2:07PM10  Q.  Yes, sir.

      2:07PM11  A.  Or this series of slides before, yes.

      2:07PM12  Q.  And you never told her to not make a reference to a KCI

      2:07PM13  study when she was promoting the Versatile 1?

      2:07PM14  A.  I never told her not to, but we always told her to tell

      2:07PM15  the truth.

      2:07PM16  Q.  That's right.  But you could -- I'm not going to doubt

      2:07PM17  you.  But you continued to pay her, knowing that she was

      2:08PM18  misrepresenting the BlueSky product?

      2:08PM19  A.  I think that Shelly Taylor is a very honorable person and

      2:08PM20  that she is telling the information that she believes is

      2:08PM21  correct.

      2:08PM22  Q.  You know that this is not -- this study had nothing to do

      2:08PM23  with the BlueSky product, don't you?

      2:08PM24  A.  This did not deal with the BlueSky -- we didn't -- I'm

      2:08PM25  sure it's not involved with the BlueSky.  Because if we had
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      2:08PM 1  that, I would know about that.

      2:08PM 2  Q.  Sure.  Let's go to -- and do you try to keep up with the

      2:08PM 3  major studies in the negative pressure wound therapy?

      2:08PM 4  A.  I try to.  But probably the bulk of my time has been

      2:08PM 5  consumed with litigation-related matters for the last year and

      2:08PM 6  a half.

      2:08PM 7  Q.  Let's go to slide -- to the next slide, please.  And this

      2:08PM 8  talks about closed suction drainage, and it talks about the

      2:08PM 9  great -- the great work it's done, and it cites to the Joseph

      2:08PM10  study.  Now, the Joseph study had nothing to do with BlueSky,

      2:09PM11  did it?

      2:09PM12  A.  Again, I haven't read that study.  We have not been

      2:09PM13  involved with anything.  But I think, here again, this is

      2:09PM14  probably based also on Shelly's experience with using the

      2:09PM15  BlueSky product, probably as well as this reference.

      2:09PM16  Q.  Thank you.  My question was, did that study have anything

      2:09PM17  to do with BlueSky?

      2:09PM18  A.  Not that I'm aware of, no, sir.

      2:09PM19  Q.  Yet -- and you knew that Ms. Taylor was out promoting

      2:09PM20  BlueSky, using studies that analyzed the KCI wound VAC?

      2:09PM21  A.  I think Shelly, again, was giving information that she

      2:09PM22  believed was true.  And, you know, we don't believe in

      2:09PM23  controlling health care professionals, what they say.  You

      2:09PM24  know, they're free, within the boundaries of their licensure,

      2:09PM25  to talk about their experiences.
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      2:09PM 1  Q.  Mr. Weston, my question is very clear and very simple.

      2:09PM 2  Did you continue to pay Shelly Taylor to go out and make

      2:10PM 3  speeches, knowing that she was misrepresenting the studies?

      2:10PM 4  A.  Oh, sorry.  Yes, sir.

      2:10PM 5  Q.  You did.  Okay.  Thank you.

      2:10PM 6            And you'd still be paying her today if she hadn't

      2:10PM 7  been sent to Iraq, more power to her?

      2:10PM 8  A.  If she had -- I believe she was starting a Ph.D. program.

      2:10PM 9  So her -- you know, this is just one of many, many things

      2:10PM10  Shelly is involved with.  So I think she was transitioning

      2:10PM11  into a Ph.D. program.

      2:10PM12  Q.  But you never told her to stop misrepresenting the

      2:10PM13  clinical trials?

      2:10PM14  A.  I would always tell anyone who speaks with us to give

      2:10PM15  their absolute best information, to share that with the people

      2:10PM16  who are in their -- their speaking domain, or their, you know,

      2:10PM17  speaking audience.

      2:10PM18  Q.  But Mr. Weston, my question is, did you ever tell Shelly

      2:10PM19  Taylor to stop misrepresenting those trials?  Yes or no?

      2:10PM20  A.  I don't know if she was misrepresenting them, but I did

      2:11PM21  not tell her to stop.

      2:11PM22  Q.  Okay.  Thank you.  Let's look at some of the ads that you

      2:11PM23  have put out.  Let's do Plaintiff's 193.  This is an ad put

      2:11PM24  out by BlueSky Medical, correct?

      2:11PM25  A.  Yes, it is.
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      2:11PM 1  Q.  And, "Is tearing out healthy tissue part of your negative

      2:11PM 2  pressure protocol?"  You put that out, correct?

      2:11PM 3  A.  BlueSky Medical put that out.

      2:11PM 4  Q.  And you have previously testified that you were trying to

      2:11PM 5  make the point that the wound VAC was tearing out healthy

      2:11PM 6  tissue.  Remember saying that?

      2:11PM 7  A.  I don't remember it offhand, but I very well could have

      2:11PM 8  said that.  I think this would apply to any type of, you know,

      2:11PM 9  protocol that is using the open cell foam.  And like, there

      2:12PM10  was a study done in Turkey where they were using a simple

      2:12PM11  suction pump and foam.  That would not necessarily be the KCI

      2:12PM12  VAC type product.

      2:12PM13  Q.  Sir, your primary focus in putting this ad out was to

      2:12PM14  detract from the KCI wound VAC, wasn't it?

      2:12PM15  A.  No.  I wouldn't say that.

      2:12PM16  Q.  Okay.  Whether you would say that or not, did you have any

      2:12PM17  clinical study -- any clinical trial, scientifically blessed,

      2:12PM18  that shows that the KCI wound VAC tears out healthy tissue?

      2:12PM19  A.  I think there was a study published in a journal, and I

      2:12PM20  saw that.

      2:12PM21  Q.  Can you tell me the name of it, sir?

      2:12PM22  A.  It was something to the effect of using negative pressure

      2:12PM23  therapy with an infant, a baby in the NICU, a toddler and an

      2:12PM24  adolescent.

      2:12PM25  Q.  Was that a clinical trial?
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      2:13PM 1  A.  I believe it was a series of case studies.

      2:13PM 2  Q.  First asked you if you knew of any clinical trials, any

      2:13PM 3  scientifically blessed trials?

      2:13PM 4  A.  Well, the Turkish Etoz, E-T-O-Z, study.  I'm not sure if

      2:13PM 5  that was a clinical study.  It may have been.

      2:13PM 6  Q.  Mr. Weston, you know better than that.  That was not a

      2:13PM 7  clinical trial, and you know better than that, don't you?

      2:13PM 8  A.  I haven't read it recently but --

      2:13PM 9  Q.  Sir, we'll be here.  If you believe that is a clinical

      2:13PM10  trial that was supported by scientific basis and meets the

      2:13PM11  qualifications of the United States medical society, then

      2:13PM12  bring it on.

      2:13PM13            MR. SADLER:  Your Honor, could we please restrict

      2:13PM14  ourselves to questions, and not argument?

      2:13PM15            MR. MACON:  That's fair.  And I'll withdraw that.

      2:13PM16            THE COURT:  Okay.  It's withdrawn.  Sustained.

      2:13PM17            MR. SADLER:  Thank you.

      2:13PM18  BY MR. MACON:

      2:13PM19  Q.  You know that Catherine Jeter opposed you running this ad,

      2:13PM20  don't you?

      2:13PM21  A.  I believe when she saw it, she thought that we should have

      2:14PM22  this in a different kind of format.

      2:14PM23  Q.  Well, you know that Catherine Jeter thought that this was

      2:14PM24  improper and was not true?

      2:14PM25  A.  I believe we got -- either I or the company got an email,
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      2:14PM 1  and she wanted more information about, you know, the basis for

      2:14PM 2  this, how many kits we had really used, things along those

      2:14PM 3  lines.  And she thought we should probably frame this in a

      2:14PM 4  different way.  And, you know, we made some changes in the

      2:14PM 5  campaign when she brought that to our attention.

      2:14PM 6  Q.  She -- you also know that she thought this ad was not

      2:14PM 7  honest, in that you said tens of thousands of Chariker-Jeter

      2:14PM 8  kits had been used.  You know she complained about that, too.

      2:14PM 9  A.  I think she was surprised at how well the -- how well the

      2:14PM10  products were going, that we were up in the tens of thousands

      2:15PM11  at that time.

      2:15PM12  Q.  Let's -- I think we can see -- at this time I'm going to

      2:15PM13  offer 326.

      2:15PM14            MR. SADLER:  There's an objection to this, Your

      2:15PM15  Honor.

      2:15PM16            MR. MACON:  Yes, Your Honor.

      2:15PM17            THE COURT:  Okay.  Can you show me the exhibit?

      2:15PM18            MR. MACON:  Yes, Your Honor.

      2:15PM19            THE COURT:  Perhaps we should approach.

      2:15PM20            Chris, if you'll pull your stuff up and come over

      2:15PM21  here.

      2:15PM22       (At the bench)

      2:15PM23            THE COURT:  Okay.  Go ahead.  What's the objection?

      2:15PM24            MR. SADLER:  The objection is it's hearsay.  Ms.

      2:15PM25  Jeter is a fact witness.  This is her out-of-court statement.
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      2:15PM 1  If she's called to testify about it, she can be examined about

      2:15PM 2  it.  But otherwise, it's hearsay.  She's not an expert

      2:15PM 3  witness.  She's a fact witness.  It's a hearsay statement.

      2:16PM 4            MR. MACON:  May I respond?

      2:16PM 5            THE COURT:  Let me just read this real quick.

      2:16PM 6       (Pause)

      2:16PM 7            THE COURT:  Was there a response to this inquiry?

      2:16PM 8            MR. MACON:  No, only what he's testified to.

      2:16PM 9            THE COURT:  Okay.

      2:16PM10            MR. MACON:  The reason I believe it is -- I did

      2:16PM11  not -- I did not offer it before I questioned him about it.

      2:16PM12  But -- because I can use this email to impeach him at this

      2:16PM13  point -- I'm using it not for the truth of it.  He has

      2:16PM14  misrepresented what she said.  I did not offer it -- I

      2:17PM15  respected -- Mr. Sadler and I talked about it before, and I

      2:17PM16  did not offer it immediately.  But I believe that, now he's

      2:17PM17  misrepresented what she said, I should have the right to put

      2:17PM18  it on to impeach him.

      2:17PM19            MR. SADLER:  You can't impeach a witness with

      2:17PM20  somebody else's statement.  That's not proper impeachment.  If

      2:17PM21  he had some prior statement related to what Ms. Jeter wrote, I

      2:17PM22  would agree.  This is not his statement.

      2:17PM23            THE COURT:  I agree with that.  I agree with that.

      2:17PM24  So I'll sustain that.

      2:17PM25            MR. SADLER:  Thank you very much.
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      2:17PM 1       (Open court)

      2:17PM 2  BY MR. MACON:

      2:17PM 3  Q.  And did you ever respond to Ms. Jeter when she complained

      2:17PM 4  about this ad?

      2:17PM 5  A.  I believe we did.  I can't think of -- either a

      2:17PM 6  phonecall -- we did respond.

      2:17PM 7  Q.  Did you know that you never satisfied Ms. Jeter?

      2:17PM 8  A.  I believe we did.  I can't say for sure.

      2:17PM 9  Q.  Did you actually have that conversation with Ms. Jeter?

      2:18PM10  A.  I don't recall.  I believe I did, but it could have been

      2:18PM11  Tim or Kim or one of the other people in the company.

      2:18PM12  Q.  You just don't remember?

      2:18PM13  A.  I don't recall.

      2:18PM14  Q.  Okay.  Let's look at Plaintiff's Exhibit 118.  And this is

      2:18PM15  an email that we previously looked at where you refer to this

      2:18PM16  as being a -- where you refer to your product as being a

      2:18PM17  low-cost alternative to the KCI wound VAC.  You see this?

      2:18PM18  A.  Yes, sir.

      2:18PM19  Q.  Are there any studies that support this?  Any clinical

      2:18PM20  studies that support this statement, it's a low-cost

      2:18PM21  alternative?

      2:18PM22  A.  I would think in terms of clinical, no, just the

      2:18PM23  Chariker-Jeter study that we've talked about before.

      2:18PM24  Q.  Is it your testimony that Chariker-Jeter said that BlueSky

      2:19PM25  was a low-cost alternative to the KCI wound VAC?
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      2:19PM 1  A.  No, the --

      2:19PM 2  Q.  I didn't think so.

      2:19PM 3  A.  The Chariker study predated the KCI product.  So it

      2:19PM 4  couldn't talk about that.

      2:19PM 5  Q.  Sir, my question is, you claim in here that it's a

      2:19PM 6  low-cost alternative to the wound VAC.  Is there any

      2:19PM 7  independent study that has ever supported that?

      2:19PM 8  A.  Not yet, no.

      2:19PM 9  Q.  Okay.  Let's look at Plaintiff's Exhibit 600 and see what

      2:19PM10  else you're saying.  Okay.  Now, this is an ad put out by

      2:19PM11  BlueSky Medical?

      2:19PM12  A.  Yes, it is.

      2:19PM13  Q.  Okay.  And this is another place where you say -- the last

      2:19PM14  paragraph, Trevor, if you can highlight that.  We estimate

      2:19PM15  that an average hospital can save between $100,000 to $500,000

      2:20PM16  the first year, using our wound drainage kit.

      2:20PM17            Is there any independent study that shows that you

      2:20PM18  can save a hundred thousand dollars or $500,000 in a year,

      2:20PM19  using BlueSky products?

      2:20PM20  A.  Well, again, I'd go to the Chariker-Jeter study because we

      2:20PM21  use Chariker-Jeter kits and technology.  And they certainly

      2:20PM22  showed a considerable savings using that product.

      2:20PM23  Q.  Sir, is there any study that specifically says an average

      2:20PM24  hospital can save between a hundred thousand dollars to

      2:20PM25  $500,000 in a year, using the BlueSky product?
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      2:20PM 1  A.  Aside from what I just mentioned, no.

      2:20PM 2  Q.  Well, in addition, let's see what you've told some of the

      2:20PM 3  hospitals and the other customers.  This is Plaintiff's

      2:20PM 4  Exhibit 192.  Okay.  This is -- this is a letter to Premier,

      2:21PM 5  which is a group purchase organization for what?  Six or 700

      2:21PM 6  hospitals?

      2:21PM 7  A.  I believe Premier is the largest group purchasing

      2:21PM 8  organization in the United States.  And they cover hospitals,

      2:21PM 9  long-term care.  They cover a lot of facilities, 40 -- maybe

      2:21PM10  40 percent of the health care facilities in the U.S.

      2:21PM11  Q.  Okay.  Well, let's look at what you said to them.  Many of

      2:21PM12  our hospitals use our products to replace the KCI wound VAC

      2:21PM13  products.  We have shown savings as high as 90 percent.  We

      2:21PM14  could save your hospital base over $40 million per year.

      2:21PM15            That's what you said, didn't you?

      2:21PM16  A.  Yes, sir.

      2:21PM17  Q.  And did you have any basis for saying that?

      2:21PM18  A.  Yes.  I believe, again, the Chariker-Jeter study shows

      2:21PM19  savings.  The feedback that we were getting from people who

      2:22PM20  were using the product was good.  And that would be the basis

      2:22PM21  for making those statements.

      2:22PM22  Q.  That's not what you said the last time you were under

      2:22PM23  oath, was it?  It's October 12, 2004, Page 238.

      2:22PM24       (Playing video)

      2:22PM25            QUESTION:  We have -- your next statement is, we
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      2:22PM 1  have shown savings as high as 90 percent.

      2:22PM 2            Where -- do you know what the calculations were to

      2:22PM 3  show 90 percent savings?

      2:22PM 4            ANSWER:  Do I know the calculations?

      2:22PM 5            QUESTION:  Yes, sir.

      2:22PM 6            ANSWER:  Not right offhand.

      2:22PM 7            QUESTION:  Is there any document that would show

      2:22PM 8  your calculation for, quote, shown savings as high as 90

      2:22PM 9  percent?

      2:22PM10            ANSWER:  I don't believe so.

      2:22PM11            QUESTION:  Is there any documentation to support the

      2:22PM12  allegation, we could save your hospital base over 40,000 -- or

      2:23PM13  40 million per year?  Is there any document that supports that

      2:23PM14  allegation?

      2:23PM15            ANSWER:  Well, when you say "document," I mean, we

      2:23PM16  did a calculation.  I don't believe we saved that particular

      2:23PM17  document, but I believe the information in this letter is --

      2:23PM18  is appropriate.

      2:23PM19            QUESTION:  Is there any document that shows this

      2:23PM20  calculation, that exists today?

      2:23PM21            ANSWER:  I don't believe we kept those documents.

      2:23PM22            QUESTION:  Is the reason that you threw away those

      2:23PM23  documents that supported your -- that -- I'm sorry -- that

      2:23PM24  allegedly supported your position, did you destroy any

      2:23PM25  documents that would support the claims in that letter?
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      2:24PM 1            ANSWER:  No.

      2:24PM 2            QUESTION:  Where are they?

      2:24PM 3            ANSWER:  I'm not sure there was a document.  We may

      2:24PM 4  have just done the calculations as we were doing the letter.

      2:24PM 5       (Video stopped)

      2:24PM 6  BY MR. MACON:

      2:24PM 7  Q.  Thank you.  Let's look at one other ad that BlueSky has

      2:24PM 8  put out.  It's Plaintiff's Exhibit 194.  And this ad says:

      2:24PM 9  Are you getting VACuumed -- capital V, capital A, capital C --

      2:24PM10  by your current wound drainage company?  And it shows a guy --

      2:24PM11  can't see it very well in this one.  But aren't those dollar

      2:24PM12  bills that are being sucked away from the poor guy on the

      2:24PM13  right?

      2:24PM14  A.  Yes, this was not an ad.  Those are dollar bills, if

      2:24PM15  that's what your question is.

      2:24PM16  Q.  And you put:  Finally, there is a choice in wound drainage

      2:24PM17  products.  Sir, was this directed toward the KCI VAC?

      2:25PM18  A.  This was directed towards the KCI VAC product, yes, sir.

      2:25PM19  Q.  Okay.  And, sir, that's not what you testified the last

      2:25PM20  time you were under oath, was it?  Well, let's show the jury.

      2:25PM21       (Playing video)

      2:25PM22            QUESTION:  On the front page is the capital V-A-C,

      2:25PM23  is that a reference to KCI's VAC?

      2:25PM24            ANSWER:  I don't believe so.  That's probably a

      2:25PM25  typo.
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      2:25PM 1            QUESTION:  Are you telling the jury that V-A-C is

      2:25PM 2  not a reference to the VAC?

      2:25PM 3            ANSWER:  I would say, in general, the term VAC is a

      2:25PM 4  shorthand for vacuum.  And here, we're talking about a vacuum.

      2:25PM 5  There's a picture of a vacuum present.  And I think that would

      2:25PM 6  be for a vacuum -- V-A-C, vacuum.

      2:26PM 7            QUESTION:  Is capital V-A-C on the first page a

      2:26PM 8  reference to the KCI product?

      2:26PM 9            ANSWER:  Clear as I can be.  Can see the vacuum

      2:26PM10  there on the -- with the guy, service guy, I think.  I don't

      2:26PM11  think there's a brand name associated with him.  VAC is short

      2:26PM12  for vac -- for vacuum.

      2:26PM13       (Video stopped)

      2:26PM14  BY MR. MACON:

      2:26PM15  Q.  Sir, were you telling the truth when you gave that

      2:26PM16  testimony?

      2:26PM17  A.  To the -- to the best of my knowledge, when I testify, I

      2:26PM18  try to give, you know, information.

      2:26PM19  Q.  Thank you, sir.  And so it's now your testimony that when

      2:26PM20  you showed money being sucked away from a patient, that you

      2:26PM21  were focussed, and you were trying to tell the public that KCI

      2:26PM22  was sucking out their money?

      2:26PM23  A.  Well, I'm not sure if this is referring to a patient.  I

      2:26PM24  mean, this was generally a draft that we were putting

      2:27PM25  together.  I think the information -- a lot of people at that
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      2:27PM 1  first show told us they felt they were being overcharged.  We

      2:27PM 2  were trying to come up with some concepts.  This is a draft.

      2:27PM 3  I don't think we -- if we used it, it was maybe once at a

      2:27PM 4  trade show.  It was not an advertisement, so to speak.

      2:27PM 5  Q.  Sir, if you previously testified that these were mailed

      2:27PM 6  out, are you withdrawing that testimony?

      2:27PM 7  A.  We did a mailing of a letter, which was -- I think.  Yeah,

      2:27PM 8  further in this exhibit.

      2:27PM 9  Q.  Sir, did you mail out the picture of the man having his

      2:27PM10  money sucked away and say:  Have you been VACuumed?  Did you

      2:27PM11  mail that out to numbers of customers?

      2:27PM12  A.  Yes, but it's different.  And I can explain that.

      2:27PM13  Q.  Thank you, Mr. Weston.

      2:27PM14            MR. MACON:  I'll pass the witness, Your Honor.

      2:27PM15            THE COURT:  Thank you very much.

      2:28PM16            Mr. McClanahan, if I could, we've been going about

      2:28PM17  an hour.  Would this -- would it be okay to take a short break

      2:28PM18  here before you begin?

      2:28PM19            MR. MCCLANAHAN:  Sure.

      2:28PM20            THE COURT:  Okay.  Or if you wanted to do --

      2:28PM21            MR. MCCLANAHAN:  Well, let me just get that one

      2:28PM22  point, and then we'll take a break.

      2:28PM23            THE COURT:  Sure.  That's fine.  I mean, no problem.

      2:28PM24            MR. MCCLANAHAN:  That's a great place to start.

      2:28PM25                         CROSS-EXAMINATION
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      2:28PM 1  BY MR. MCCLANAHAN:

      2:28PM 2  Q.  You said several times today you want to explain, and Mr.

      2:28PM 3  Macon has asked you to go on and not.  So let's just do this

      2:28PM 4  one, and then we'll take our break.  Okay?

      2:28PM 5            Shelly, would you please.  Stacey.  I have no idea

      2:28PM 6  where Shelly came from.  I need to slow down.  I'm too excited

      2:28PM 7  about getting this done.  Would you please, Stacey, put up

      2:28PM 8  Plaintiff's 194, for me?

      2:28PM 9            Now, Mr. Macon's questions were very carefully

      2:28PM10  stated.  And I want to -- I want to break this last one down

      2:28PM11  as an example, and then we'll move on.  You said this first

      2:28PM12  page of Exhibit 194 was a draft?

      2:29PM13  A.  Yes.

      2:29PM14  Q.  The capital letters VACuum, V-A-C, when you -- he's

      2:29PM15  deposed you days, hasn't he?  Four or five times in this case?

      2:29PM16  A.  More than anyone else.

      2:29PM17  Q.  At that particular deposition you said you thought that

      2:29PM18  was a typo, correct?

      2:29PM19  A.  Yes, I did.

      2:29PM20  Q.  Now, let's go to the next page of this exhibit, Stacey,

      2:29PM21  please.  This is a copy of the letter that was actually sent

      2:29PM22  out, isn't it?

      2:29PM23  A.  Yes, it is.

      2:29PM24  Q.  And you look here -- Stacey, could you please highlight

      2:29PM25  this first little section?
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      2:29PM 1            Mr. Macon then followed, and he said, well, didn't

      2:29PM 2  you send a letter with that picture in it?  And you said, yes,

      2:29PM 3  you did send the letter with the picture in it.  This is the

      2:29PM 4  letter, right?

      2:29PM 5  A.  That's correct.

      2:29PM 6  Q.  But the word that you used is not in upper case with the

      2:29PM 7  big V-A-C that was the draft.  It says, "Are you getting

      2:29PM 8  Vacuumed," lower case, doesn't it?

      2:29PM 9  A.  Yes, it does.

      2:29PM10            MR. MCCLANAHAN:  We'll pick up there, Your Honor.

      2:29PM11  Thank you.

      2:29PM12            THE COURT:  Okay.  Thank you very much.  Ladies and

      2:29PM13  gentlemen, thank you for your kind attention.  Let's see.

      2:29PM14  Let's take a break till 15 till 3:00, till 15 till 3:00.  All

      2:30PM15  rise for the jury.  And Mr. Ramirez, if you'll lead this good

      2:30PM16  jury out.

      2:30PM17       (Jury leaves courtroom)

      2:30PM18            THE COURT:  We'll be in recess for 15 minutes.

      2:47PM19       (Recess)

      2:47PM20       (Open court, jury present)

      2:51PM21            THE COURT:  Thanks, ladies and gentlemen.  Please be

      2:51PM22  seated.  And Mr. Babian is going to hand out your tab for Mr.

      2:51PM23  Weston.  It just makes it easier for you to turn.  And again,

      2:51PM24  I do appreciate, so much, the lawyers helping with this.  I'm

      2:51PM25  going to tell you, I've tried lots of cases.  And this is the
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      2:51PM 1  first time I've had lawyers do this.  I've suggested it from

      2:52PM 2  time to time.  I didn't even suggest it to these guys, and

      2:52PM 3  they've done it.  And so I really appreciate it.  It's just

      2:52PM 4  another example of how good it is to have really wonderful,

      2:52PM 5  thoughtful lawyers in the courtroom.  And we've -- we're lucky

      2:52PM 6  to have all these good lawyers helping all of us in this case.

      2:52PM 7       Mr. McClanahan.

      2:52PM 8            MR. MCCLANAHAN:  Thank you, Your Honor.

      2:52PM 9            THE COURT:  And Mr. McClanahan, for your

      2:52PM10  information, we have to leave at 4:00 today.  So we will go

      2:52PM11  till 4:00, and then it'll be over.

      2:52PM12            MR. MCCLANAHAN:  Fine.  You can interrupt me in

      2:52PM13  mid-sentence, it will be fine.

      2:52PM14            THE COURT:  Yes, sir.

      2:52PM15  BY MR. MCCLANAHAN:

      2:52PM16  Q.  Mr. Weston, I want to pick up one other point that Mr.

      2:52PM17  Macon made toward the end of his examination, and then we're

      2:52PM18  going to go back and work through it from the beginning.

      2:52PM19  Okay?

      2:52PM20  A.  Okay.

      2:52PM21  Q.  And this point had to do with Shelly Taylor.  Now,

      2:52PM22  sometimes in his questioning, and perhaps accidentally, but

      2:52PM23  Mr. Macon sometimes puts a lot of different parts in his

      2:52PM24  question, and then says answer yes or no.  And you've been

      2:53PM25  pretty careful through most of the testimony today.  But there
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      2:53PM 1  was one I noted earlier that I want to be sure we clear up.

      2:53PM 2  And I'm also going to try to make sure I get it transcribed

      2:53PM 3  and cleared up again tomorrow because it was important.

      2:53PM 4            At one point toward the end of Mr. Macon's

      2:53PM 5  questioning of you, he gave you what we call a compound

      2:53PM 6  question.  I probably should have popped up and objected, but

      2:53PM 7  I've been trying not to object to his questions.  And it had a

      2:53PM 8  couple of different parts in it.  But it was in the discussion

      2:53PM 9  of Shelly Taylor.

      2:53PM10  A.  Okay.

      2:53PM11  Q.  And it was in the part where he was suggesting that Shelly

      2:53PM12  Taylor had misrepresented something.  Okay?  And he basically

      2:53PM13  said, I think, in two parts, and did you pay Shelly Taylor or

      2:53PM14  continue paying Shelly Taylor, or something like that, knowing

      2:53PM15  that she had misrepresented things?  And you quickly said yes.

      2:53PM16  And I think you were talking about one part, but not both

      2:53PM17  parts.  And it may be misleading.  So I want to clarify that.

      2:53PM18  Okay?

      2:53PM19  A.  Okay.

      2:53PM20  Q.  Now, I just want to ask you these two questions.  Number

      2:54PM21  one, did you ever know or believe that Shelly Taylor had been

      2:54PM22  misrepresenting anything?

      2:54PM23  A.  No, no.

      2:54PM24  Q.  You did continue paying Shelly Taylor for all the services

      2:54PM25  that she rendered to your company as a consultant, didn't you?
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      2:54PM 1  A.  Yes, we did.

      2:54PM 2  Q.  And just to clarify, Shelly Taylor is either a major or

      2:54PM 3  maybe has been promoted recently to lieutenant colonel, I'm

      2:54PM 4  not sure, in the U.S. Army Reserve.  Is that your

      2:54PM 5  understanding?

      2:54PM 6  A.  Yes.  I think she was promoted to lieutenant colonel, but

      2:54PM 7  I'm not absolutely sure if that's officially --

      2:54PM 8  Q.  And I don't know what her Iraq status is right now.  It's

      2:54PM 9  our hope, very much, that we're going to be able to bring her

      2:54PM10  to this trial to testify in her own words about these things.

      2:54PM11  But I just want to go over the document that Mr. Macon covered

      2:54PM12  with you.  It wasn't written by you.  It was written by Shelly

      2:54PM13  Taylor.  Okay?  But Mr. Macon went over it.

      2:54PM14            Now I know where I got Shelly.  So Stacey, would you

      2:55PM15  please put up P214 for me?

      2:55PM16            If we look at the very top of this, you said this

      2:55PM17  was some presentation, apparently, that Shelly Taylor,

      2:55PM18  registered nurse, and some other things, who works for

      2:55PM19  somebody called Taylor Health, made to a group somewhere?

      2:55PM20  A.  Yes.

      2:55PM21  Q.  You didn't write this.  You relied upon her to prepare it?

      2:55PM22  A.  Yes.

      2:55PM23  Q.  And hopefully, she'll tell us all about why she did it.

      2:55PM24  But let me go to the two parts that Mr. Macon read to you.

      2:55PM25            Stacey, could we please have the second page of
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      2:55PM 1  this?  Mr. Macon put up this Section 9, slide 9, I suppose.

      2:55PM 2  Stacey, may we have this enlarged, please?

      2:55PM 3            Now, I want to -- I want to look at the words right

      2:55PM 4  here:  Closed suction drainage.  Studies has -- I guess it

      2:56PM 5  should be have -- reflected that healing time can be as high

      2:56PM 6  as 61 percent faster and 38 percent less costly with

      2:56PM 7  combination treatment utilizing a -- not the -- a controlled

      2:56PM 8  suction drainage system.

      2:56PM 9            As far as you know, is that a correct, truthful

      2:56PM10  statement?

      2:56PM11  A.  Yes, it is.

      2:56PM12  Q.  And the next -- the next one, Stacey, please, below that,

      2:56PM13  number ten.  I think we need to be on the next page, please.

      2:56PM14  There you go.

      2:56PM15            The other one Mr. Macon read:  Closed suction

      2:56PM16  drainage has demonstrated a considerable decrease in wound bed

      2:56PM17  volume, depth, width and length.

      2:56PM18            As far as you know, is that also a true statement?

      2:56PM19  A.  Yes, it is.

      2:56PM20  Q.  Okay.  Thank you very much, Stacey.  Now, what I would

      2:57PM21  like to do, please, is let the jury understand a little bit

      2:57PM22  about how you got into all of this in the first place.  We

      2:57PM23  need to talk about who you are and where you grew up and your

      2:57PM24  background.  Okay?  So I want to spend a little time, not a

      2:57PM25  lot of time.  But I'd like the ladies and gentlemen to
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      2:57PM 1  understand.  Okay?

      2:57PM 2            Now, when were you born?

      2:57PM 3  A.  1958.

      2:57PM 4  Q.  Where?

      2:57PM 5  A.  Belleville, New Jersey.

      2:57PM 6  Q.  Your mother has been in the courtroom with us.  And would

      2:57PM 7  you please identify her for us?

      2:57PM 8  A.  Yeah.  There's my mom back there.  Mom, stand up.  That's

      2:57PM 9  my mom.

      2:57PM10  Q.  Okay.  Thanks very much.  And what was your education,

      2:57PM11  please?

      2:57PM12  A.  Went to East Orange High, Orange High, then I went to

      2:57PM13  Grinnell College, was my undergraduate school.  Before that, I

      2:57PM14  did a little bit of time of New Jersey Institute of

      2:58PM15  Technology, a summer program.  I did various, you know, short

      2:58PM16  programs.  One of them was a biomedical engineering course at

      2:58PM17  Washington University, St. Louis, Missouri.  I also spent six

      2:58PM18  months at the Chinese University in Hong Kong.  They had an

      2:58PM19  English program there.  So I spent time there while I was at

      2:58PM20  Grinnell.  It was an overseas program that they had.  I did

      2:58PM21  another year after I graduated, because the job market was

      2:58PM22  pretty bad at that time, and I didn't really find anything

      2:58PM23  suitable.  I did another year at Upsala College in East

      2:58PM24  Orange.  And following that year, was hired by Medela.

      2:58PM25  Q.  Okay.  Now, Mr. Macon made a point, and we're not
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      2:58PM 1  challenging this point.  Obviously, you're not a medical

      2:58PM 2  doctor, and you're not a registered nurse and those sorts of

      2:58PM 3  things.  From the time that you went to Medela, you basically

      2:59PM 4  were involved in sales of their products, weren't you?

      2:59PM 5  A.  I was involved with sales, but it was at a very heavy

      2:59PM 6  degree.  I actually did some lecturing at UCLA for their

      2:59PM 7  lactation program.  They have a Level I and a Level II

      2:59PM 8  lactation program.

      2:59PM 9  Q.  Lactation is breast milk?

      2:59PM10  A.  Lactation is breastfeeding.  That's the more scientific

      2:59PM11  term for breastfeeding so --

      2:59PM12  Q.  As I understand it, Mr. Johnson's wife is actually a

      2:59PM13  certified lactation specialist, isn't she?

      2:59PM14  A.  Yes, she is.

      2:59PM15  Q.  Okay.  We'll talk more about that with him.  So you have

      2:59PM16  -- so you have had some training in the kinds of medical

      2:59PM17  devices that Medela was selling?

      2:59PM18  A.  Oh, yes, absolutely, a lot of indepth -- all of our sales

      2:59PM19  representative -- I instituted a policy, they actually had to

      2:59PM20  go through these training programs that they had.  So they

      2:59PM21  were learning the same information that the people -- the

      3:00PM22  lactation -- they call them lactation consultants or

      3:00PM23  breast-feeding specialists, were learning.  So we got a lot of

      3:00PM24  indepth information about that.

      3:00PM25  Q.  And breast pumping products was a big part of Medela's
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      3:00PM 1  business, wasn't it?

      3:00PM 2  A.  It was -- initially, there was no business when I started

      3:00PM 3  with Medela.  And that was an area that we built up over time.

      3:00PM 4  And when I started in 1981, there really wasn't a whole aspect

      3:00PM 5  of women going back to work and using pumps, or even for the

      3:00PM 6  neonatal intensive care unit, babies were getting formula.

      3:00PM 7  And by working with the company and helping to educate nurses,

      3:00PM 8  this whole field of lactation and lactation experts were done.

      3:00PM 9  And it was primarily, you know, Olle Larsson and, you know,

      3:00PM10  his vision that really brought that to fruition.

      3:00PM11  Q.  Okay.  Let me make sure I understand this now.  Please

      3:00PM12  tell the ladies and gentlemen, when you first went to work for

      3:01PM13  Medela, just generally, what was the business of Medela at

      3:01PM14  that time?

      3:01PM15  A.  It was breastfeeding products.  And about a year, maybe

      3:01PM16  year and a half after that, we brought on what they called the

      3:01PM17  Dominant Pump.  And that was primarily used for vacuum

      3:01PM18  delivery of infants.  So when a baby was born, you'd use this

      3:01PM19  very soft silicone cup.  You attach that to the baby's head,

      3:01PM20  instead of using these forcep devices that can put

      3:01PM21  indentations on the baby's head.  And this proved a much safer

      3:01PM22  technique than the forceps.

      3:01PM23            But primarily, it was breastfeeding products and

      3:01PM24  educating people about the products, because we would walk in

      3:01PM25  and no one would know what these products were, what they were
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      3:01PM 1  used for.  So it was a whole market development aspect.

      3:01PM 2  Q.  Okay.  I think we got it.  Now, I'd like you to explain to

      3:01PM 3  the ladies and gentlemen, just briefly, not a lot of detail,

      3:01PM 4  please.  But kind of track your career through the 20 years

      3:02PM 5  that you were with Medela.  Tell us the sort of things that

      3:02PM 6  you did and the sort of places that you lived, please.

      3:02PM 7  A.  Sure.  I was hired.  I was going to college in Upsala.

      3:02PM 8  And I lived in New Jersey, and I was hired.  They relocated me

      3:02PM 9  to Chicago.  I got a brand new car, a Subaru stationwagon,

      3:02PM10  stick shift.  So I was very excited about that.  And I worked

      3:02PM11  in the Midwest, probably from 1981 to 1983.  And then the

      3:02PM12  company thought I did such a good job, and the company was

      3:02PM13  growing.  They said, well, we want to relocate you to the West

      3:02PM14  Coast.  When I did the Midwest, I did about 17 states, mostly

      3:02PM15  by car.  So I did 70 or 80,000 miles a year on the car.

      3:02PM16            Then I went to California, and I was responsible

      3:03PM17  from California up to Washington and over to Arkansas.  I did

      3:03PM18  do more flying there; did spend a lot of time, you know, in a

      3:03PM19  variety of states, Houston, San Antonio, all the hospitals

      3:03PM20  there.

      3:03PM21            Then, as we continued to grow, they had a management

      3:03PM22  need.  So I was promoted to western regional sales manager.

      3:03PM23  And I had a couple of sales representatives that reported to

      3:03PM24  me.  We continued to grow.  And in about 1986, 1987, Mr.

      3:03PM25  Winninger, who is the president, talked to the board.  And I
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      3:03PM 1  was appointed national sales manager, still living in

      3:03PM 2  California.

      3:03PM 3  Q.  Okay.  I didn't quite understand when you moved to

      3:03PM 4  California.  Let me back up.  At first, you officed in

      3:03PM 5  Chicago?

      3:03PM 6  A.  Yeah.  First, I officed in Chicago.  And then about 1983

      3:03PM 7  they asked me to relocate to --

      3:03PM 8  Q.  Los Angeles?

      3:03PM 9  A.  -- California, so I moved to Los Angeles.  Then as the

      3:03PM10  company grew, in '87 I was national sales manager.  We were

      3:04PM11  growing at that time.  And I didn't feel that I could continue

      3:04PM12  to grow the company from a satellite office, that I'd have to

      3:04PM13  be at the main office.  So in '89 I told the president I

      3:04PM14  needed to relocate back.

      3:04PM15  Q.  To Chicago?

      3:04PM16  A.  To Chicago.

      3:04PM17  Q.  Now, were you and Jeana married by then?

      3:04PM18  A.  We were married in -- yes, by then.  Yes, sir.

      3:04PM19  Q.  Did you meet Jeana in Los Angeles?

      3:04PM20  A.  Yes, I did.

      3:04PM21  Q.  And was she from California?

      3:04PM22  A.  Well, she's from Korea, but she resided in Los Angeles

      3:04PM23  most of her life.

      3:04PM24  Q.  Okay.  So then you got married, and you and Jeana moved to

      3:04PM25  -- moved back to the Chicago area where the company was
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      3:04PM 1  located?

      3:04PM 2  A.  Yeah.  She wasn't very happy about that, but we did do

      3:04PM 3  that.

      3:04PM 4  Q.  Okay.  So generally, not a lot of detail, what happened --

      3:04PM 5  what happened from then, up until the point that we get into

      3:04PM 6  the time you talk with Mr. Macon about, when you were starting

      3:04PM 7  to look at these other business opportunities for Medela?

      3:04PM 8  A.  Okay.  Well, we -- I helped the company with a pretty

      3:05PM 9  clear direction on what we needed to do.  We had developed the

      3:05PM10  products in sort of the hospital area for the neonatal

      3:05PM11  intensive care unit.  There was a big need for working women.

      3:05PM12  So we started working on some different programs and things to

      3:05PM13  help working women, in terms of having a baby, going back to

      3:05PM14  work and still provide breast milk, because this is a critical

      3:05PM15  thing for development, in terms of IQ and health and things

      3:05PM16  along those lines.  So we created opportunities for working

      3:05PM17  women.

      3:05PM18            We developed the market in the durable equipment

      3:05PM19  area.  We started the market in the retail end, because up

      3:05PM20  until that time, most products were only available through a

      3:05PM21  hospital supply dealer.  So we continued to develop that, a

      3:05PM22  lot of new innovations, ideas that myself and our team came up

      3:05PM23  with.  And we always worked in a team.  And I don't want you

      3:05PM24  to ever think I did all this.  I had great people working for

      3:06PM25  me.  And we brought all of that information up.
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      3:06PM 1            And then came out with a really great product, Pump

      3:06PM 2  In Style.  Still being used today.  Probably the best breast

      3:06PM 3  pump out there.  I assisted in the development of that.  And

      3:06PM 4  then in 1986, '87, I don't remember exactly when, Mr.

      3:06PM 5  Winninger, who had hired me, et cetera, left the company.

      3:06PM 6  They had a new management team come on board.  There was some

      3:06PM 7  changes in my compensation structure at that time.  And part

      3:06PM 8  of this change was that I got to go to a program of my choice

      3:06PM 9  for a year.  The company would pay for it.

      3:06PM10  Q.  Let me -- let me interrupt you for a second and ask you

      3:06PM11  about this.  Mr. Macon said that you went off to Stanford and

      3:06PM12  got a masters degree, and the company paid for that, correct?

      3:06PM13  A.  Yes, sir.

      3:06PM14  Q.  As I understand, that had been the case with other

      3:07PM15  executives before you.  This wasn't the first time Medela had

      3:07PM16  ever done that with one of its executives?

      3:07PM17  A.  I would say the bulk of the people -- Medela is a great

      3:07PM18  company to work for.  They believe in education across the

      3:07PM19  board.  And I believe most, if not all, of the, quote, senior

      3:07PM20  executives have an MBA degree that Medela assists with in

      3:07PM21  some --

      3:07PM22  Q.  So you had been with Medela over a decade.  And like the

      3:07PM23  other executives before you, they said, where would you like

      3:07PM24  to go to pursue a graduate degree?  And you said Stanford.

      3:07PM25  A.  Yes.
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      3:07PM 1  Q.  Okay.  And then -- so you went off.  We learned from Mr.

      3:07PM 2  Macon's questions that you got the masters degree.  And then

      3:07PM 3  what happened next?

      3:07PM 4  A.  I got the masters degree.  I came back to the company in

      3:07PM 5  the same position.  I started doing that job, plus we also

      3:07PM 6  needed what's called a customer relationship management

      3:07PM 7  program that I'd been pushing for for a good number of years.

      3:08PM 8  And so -- this is a software program that unites the

      3:08PM 9  salespeople with the customer service reps, so everyone's

      3:08PM10  communicating on the same page.  A customer calls the customer

      3:08PM11  service rep with a complaint, and the sales rep knows about

      3:08PM12  it.  So that was like also a full-time job.  So I was doing

      3:08PM13  the regular sales job, plus the customer relationship

      3:08PM14  management program.

      3:08PM15            And then because I had all this experience now from

      3:08PM16  Stanford, you know, we were discussing, well, what role could

      3:08PM17  I have in the company?  And so we started talking about

      3:08PM18  having, maybe a separate company with suction.  Because

      3:08PM19  Medela's business is all in breast-feeding.  And typically,

      3:08PM20  you'd want to have more than just one product line that you

      3:08PM21  are associated with.  That just makes a lot of sense, because

      3:08PM22  if something had occurred with breast-feeding and that revenue

      3:08PM23  got cut, you want to have something else you can shift to

      3:08PM24  fairly quickly.

      3:08PM25  Q.  I want to -- I want to -- I want to shift gears for just a
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      3:08PM 1  second because there's a couple of articles in the research

      3:09PM 2  that I understand that you found.  And we're going to talk

      3:09PM 3  about what in those articles was important to you in moving

      3:09PM 4  this thought forward.  But tell us what it is that led you to

      3:09PM 5  go do the research in the first place.

      3:09PM 6  A.  Well, as we were working on setting up this other company,

      3:09PM 7  my feeling is, in order to make a good decision, you have to

      3:09PM 8  get as much information as possible.  I think I had mentioned

      3:09PM 9  earlier, Medela had worked on this line of pumps, the

      3:09PM10  Dominant, the Basic, later the Vario, and they had some other

      3:09PM11  variations of products in between, for 20 years.  For 20 years

      3:09PM12  they'd been pushing this line.

      3:09PM13            I found out, as I did this research, it was

      3:09PM14  marginally profitable.  I mean, there were accounts in

      3:09PM15  England, I found out, I think they were selling below their

      3:09PM16  costs.  I mean, they had these products, and they were

      3:09PM17  modifying them and spending all this time.  And I think when

      3:09PM18  you did the financial calculations, it just was not

      3:09PM19  profitable.  And there are literally hundreds -- and maybe if

      3:10PM20  you look globally, maybe even a thousand companies that make

      3:10PM21  these general suction pumps.  And so I was trying to come up

      3:10PM22  with a strategy that would make the company successful when

      3:10PM23  you're going to spend the money and time to do this.  So I did

      3:10PM24  it very thoughtfully, and I spent a lot of time on research on

      3:10PM25  it.
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      3:10PM 1  Q.  Did you come across an article that you learned about the

      3:10PM 2  concept of drainage, suction, those sorts of things?

      3:10PM 3  A.  Yes.  Yes.  There were quite a few articles.

      3:10PM 4            MR. MACON:  Excuse me.

      3:10PM 5            MR. MCCLANAHAN:  Let me just show you one here.

      3:10PM 6            MR. MACON:  Excuse me.  The deal was we were going

      3:10PM 7  to give each other copies.

      3:10PM 8            MR. MCCLANAHAN:  I do not have a stack of these

      3:10PM 9  exhibits.  We did send you a list of --

      3:10PM10            MR. MACON:  Are these on your list?

      3:10PM11            MR. MCCLANAHAN:  Yeah.  Did we send -- yeah, Mr.

      3:10PM12  Espey says we did.

      3:10PM13            Stacey, can we see Defendant 395, just for a sec.

      3:11PM14            MR. MACON:  In the future --

      3:11PM15            MR. MCCLANAHAN:  We will.  We just don't have any

      3:11PM16  today.

      3:11PM17            MR. MACON:  Okay.

      3:11PM18            MR. MCCLANAHAN:  And turn, please, to the third

      3:11PM19  page.

      3:11PM20            THE COURT:  What is Defendant 395?

      3:11PM21            MR. MCCLANAHAN:  Stacey, go back to the first page,

      3:11PM22  please.

      3:11PM23            THE COURT:  Just for a second.

      3:11PM24            MR. MCCLANAHAN:  395 is an article, Your Honor, "The

      3:11PM25  Healing of the Perineal Wound."  And Stacey, can we go to the
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      3:11PM 1  bottom for the date?  Dated April 1980.

      3:11PM 2            THE COURT:  Thank you.

      3:11PM 3            MR. MCCLANAHAN:  Yes, sir.  Third page, please,

      3:11PM 4  Stacey.  And this paragraph right here that says "primary."

      3:11PM 5  BY MR. MCCLANAHAN:

      3:11PM 6  Q.  Let me just read this to you, Mr. Weston.  Primary closure

      3:11PM 7  of the wound with provision of simple drainage resulted in

      3:11PM 8  primary healing in about ten percent of the patients in this

      3:12PM 9  series, and in only about one half of them within three

      3:12PM10  months.  Much better results were obtained when either suction

      3:12PM11  or suction with irrigation was applied to the drainage system.

      3:12PM12            Now, what did this all mean to you in connection

      3:12PM13  with your thoughts of developing a new business?

      3:12PM14  A.  Well, I think, you know, when you take a look at an

      3:12PM15  article like this, particularly the graph above, which shows

      3:12PM16  in a --

      3:12PM17  Q.  Let's go show that, Stacey, please.

      3:12PM18  A.  -- in a really graphical way, you know -- because we've

      3:12PM19  been talking about drainage, open wounds and closed suction

      3:12PM20  drainage.  And one of the things you'll find, there's all this

      3:12PM21  terminology.  You know, in 1908 there was a thing called

      3:12PM22  hyperpnemia.  There's negative pressure wound therapy, topical

      3:12PM23  negative pressure.  But here they're talking about closed

      3:12PM24  drainage.

      3:12PM25            And if you see on the very bottom, that represents
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      3:12PM 1  an open wound that, you know, is basically open.  The second

      3:13PM 2  one is when drainage -- or just a simple drainage is going.

      3:13PM 3            But the real significant thing is what happens when

      3:13PM 4  you close the wound to air.  And you can see that you -- those

      3:13PM 5  healing time goes up very significantly.  And you don't need a

      3:13PM 6  medical degree to figure this out.  It's when you close the

      3:13PM 7  wound and you apply low levels of suction to it, that it heals

      3:13PM 8  quickly.  And there's no big difference if you do suction and

      3:13PM 9  irrigation to that.  And I think, you know, this is done in

      3:13PM10  1980.  What's that?  25 years ago.  And I think it's clear

      3:13PM11  that sealing up that wound makes a big difference.

      3:13PM12            MR. MACON:  Your Honor, may I just either -- state

      3:13PM13  something for the record?

      3:13PM14            THE COURT:  Sure.

      3:13PM15            MR. MACON:  Is that, it's recognized that he's not

      3:13PM16  an expert.  And, therefore, shouldn't be offered for the

      3:13PM17  expert purpose.

      3:13PM18            THE COURT:  Right.

      3:13PM19            MR. MACON:  Okay.  And I think the jury should know

      3:14PM20  that, that he's not an expert.  Anything he can say in here is

      3:14PM21  just something he's read.

      3:14PM22            THE COURT:  Right.  Ladies and gentlemen, experts

      3:14PM23  are allowed to give opinions.  I don't believe, for example,

      3:14PM24  if Dr. Leininger was -- he was not presented as an expert.

      3:14PM25            MR. MACON:  He was not presented as an expert, Your
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      3:14PM 1  Honor.  And likewise, this man is not an expert.

      3:14PM 2            THE COURT:  Right.  And so he would not give

      3:14PM 3  opinions.  Mr. Weston is not an expert, so he can't give

      3:14PM 4  opinions.  He can certainly talk about what he read, what he

      3:14PM 5  observed, why it was important to him, and so forth.  But the

      3:14PM 6  lawyers want to be careful with me to make sure that I inform

      3:14PM 7  you that only expert witnesses can give opinions.  And you

      3:14PM 8  will be introduced to experts as the case goes on.  And those

      3:14PM 9  are people with technical knowledge who can help you better

      3:14PM10  understand technical information.

      3:14PM11            So with that understanding, of course, Mr. Weston

      3:15PM12  can testify about what he did, what he observed, the

      3:15PM13  impressions it made on him and why then he pursued various

      3:15PM14  avenues of inquiry.  He can testify about all that.  He just

      3:15PM15  can't give opinions about, you know, this perineal matter was

      3:15PM16  some prior art.  He can't give expert opinion like that.  And

      3:15PM17  I don't think he was intending to, but that was just an

      3:15PM18  example of what he couldn't say.

      3:15PM19            MR. MACON:  Thank you, Your Honor.

      3:15PM20            THE COURT:  Thank you very much.

      3:15PM21            Yes, sir.

      3:15PM22            MR. MCCLANAHAN:  Yes, sir, Your Honor.  We're not

      3:15PM23  presenting Mr. Weston as an expert witness but only to talk

      3:15PM24  about how he came up with this business idea.

      3:15PM25            THE COURT:  Certainly.
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      3:15PM 1  BY MR. MCCLANAHAN:

      3:15PM 2  Q.  Now, Mr. Weston, let's move forward a little bit, to one

      3:15PM 3  of the exhibits that Mr. Macon had listed for us.  I'm not

      3:15PM 4  sure the jury saw this.  But Stacey, can we please see

      3:15PM 5  Plaintiff's 173?  I just want to get us to a point in time.

      3:16PM 6            Now, this is an email from you, July 15, 2001.

      3:16PM 7  You're still working at Medela at this point, correct?

      3:16PM 8  A.  Yes.

      3:16PM 9            MR. MCCLANAHAN:  Your Honor, this is Plaintiff's

      3:16PM10  Exhibit 173.

      3:16PM11            THE COURT:  Yes.  Thank you.

      3:16PM12  BY MR. MCCLANAHAN:

      3:16PM13  Q.  And you're writing it to Mr. Tanner, copies to Mr.

      3:16PM14  Leszkiewicz, Quackenbush, et cetera.  And it's talking about

      3:16PM15  this KCI visit.  And then there is a list of discussion points

      3:16PM16  on the next page.  Let's go to that next page, please, Stacey.

      3:16PM17  Discussion points, KCI, our visit to KCI in July 16, 2001.

      3:16PM18            Now, tell the jury, please, sir, why is it that you

      3:16PM19  and others from Medela wanted to call on or visit KCI at this

      3:16PM20  point in time?

      3:16PM21  A.  Well, Medela made these general purpose suction pumps.

      3:16PM22  And they liked to sell these pumps.  And when KCI came to

      3:17PM23  visit us, the goal and the objective of these visits was to

      3:17PM24  sell the pumps that we currently have or maybe some slight

      3:17PM25  variations on them for KCI.  And I think, again, I hadn't put
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      3:17PM 1  them in plan together.  If KCI had agreed to buy a few hundred

      3:17PM 2  or a thousand pumps from Medela, Medela would have been --

      3:17PM 3  that would have met the objectives.  They would have said,

      3:17PM 4  this was a successful business strategy for them.  Their goal

      3:17PM 5  was to sell pumps.

      3:17PM 6  Q.  Now, did you all meet with KCI in both San Antonio, and

      3:17PM 7  did KCI come to your offices?

      3:17PM 8  A.  KCI, I believe, came to our offices first.  I did not

      3:17PM 9  visit KCI down in San Antonio.  I think Carr Lane and Urs went

      3:17PM10  down there.

      3:17PM11  Q.  Now, let's go through this a little bit more detail.  Dear

      3:17PM12  Michael and Dear Carr Lane -- is this you writing to these two

      3:18PM13  people at Medela?

      3:18PM14  A.  I don't think so.  I think this may have been Urs.

      3:18PM15  Q.  Okay.

      3:18PM16  A.  I'm not sure.

      3:18PM17  Q.  Please find following my preparation for our upcoming

      3:18PM18  visit to KCI.  Please add your discussion points, alternatives

      3:18PM19  and comments to this list.  Thank you for your cooperation in

      3:18PM20  this important matter.  Objectives -- now, Mr. Macon talked

      3:18PM21  about a couple of these, but not all of them.  Let's go over

      3:18PM22  all of them.

      3:18PM23            First, introduce the Medela group and its key people

      3:18PM24  to KCI.  Why on earth would you want to do that?

      3:18PM25  A.  Well, we thought it's important they know who we are, you
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      3:18PM 1  know, to have credibility to that, you know, because we

      3:18PM 2  envisioned having a relationship with KCI down the line.  So

      3:18PM 3  we wanted -- you know, if you're going to be doing any

      3:18PM 4  development work, you have to interact with people.

      3:18PM 5  Q.  Next, get to know KCI and its key individuals.  Why was

      3:18PM 6  that of interest to you?

      3:18PM 7  A.  Again, on the other side, you know, if you're going to be

      3:19PM 8  interacting with their group, you have to understand who they

      3:19PM 9  are, what their needs are, et cetera.

      3:19PM10  Q.  Next, find out as much as possible about KCI's strategy,

      3:19PM11  business intentions, business model and intellectual property

      3:19PM12  position -- that is, patents, today and planned.  Why do you

      3:19PM13  care about that?

      3:19PM14  A.  Well, if we're going to be manufacturing pumps for them,

      3:19PM15  we need to know production capabilities, if they're going to

      3:19PM16  switch over and use Medela as its sort of OEM vendor, that

      3:19PM17  kind of thing, you'd have to know, do you have those kind of

      3:19PM18  capabilities, what new capabilities you'd need to bring on.

      3:19PM19  Q.  I mean, with as many -- with as many pumps as Dr.

      3:19PM20  Leininger testified the other day that KCI apparently has sold

      3:19PM21  in connection with its VAC product, I take it that Medela

      3:19PM22  would have been just delighted to become the pump manufacturer

      3:19PM23  for that big company?

      3:19PM24  A.  They would have been incredibly pleased.  Nothing could

      3:20PM25  have pleased them more.
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      3:20PM 1  Q.  Next bullet point.  Check opportunities of, and

      3:20PM 2  willingness for, friendly coexistence and cooperation.  What

      3:20PM 3  does that mean to you?

      3:20PM 4  A.  That just means we wanted to let them know we wanted to

      3:20PM 5  have a friendly existence and work with them and be their

      3:20PM 6  manufacturer of pumps.

      3:20PM 7  Q.  Next, establish a working relationship with the leaders of

      3:20PM 8  KCI, workable also in case of potential legal disputes.  What

      3:20PM 9  did you have in mind by that?

      3:20PM10  A.  Well, again, I think Urs wrote this, so I'm interpreting

      3:20PM11  that a bit.  But I think, again, you want to have good

      3:20PM12  relationships with the people that you might be working with

      3:20PM13  and -- you know, to avoid any type of legal issues that might

      3:20PM14  come up.

      3:20PM15  Q.  Let's go down to the next point, Stacey, please.

      3:20PM16            Medela's preferred option.  Friendly coexistence and

      3:21PM17  cooperation.  Now, let's just be clear right now.  When you

      3:21PM18  all first started to talk to KCI about trying to do business

      3:21PM19  with them, were you trying to work with them, or were you

      3:21PM20  setting them up for a fight?

      3:21PM21  A.  Oh, absolutely, the goal was to sell these folks some

      3:21PM22  pumps, become the OEM supplier.

      3:21PM23  Q.  Excuse me.  That OEM means original equipment

      3:21PM24  manufacturer?

      3:21PM25  A.  Yeah.  It would just mean, you know, typically -- like
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      3:21PM 1  BlueSky, we don't make a lot of products.  We have someone

      3:21PM 2  else make them for us.  And then you'd call that an OEM

      3:21PM 3  company, because they have all the expertise and the machinery

      3:21PM 4  and stuff that you need to do it.  And that's what Medela did.

      3:21PM 5  They were a pump company, nothing excited Olle Larsson more

      3:21PM 6  than a pump.  I mean, he just loved those.

      3:21PM 7  Q.  Next point.  Could Medela have a license sublicense?  Do

      3:21PM 8  you know whether or not you all ever asked Medela, would you

      3:21PM 9  be interested -- asked KCI whether they or Wake Forest would

      3:21PM10  be interested in licensing their products to you, their

      3:22PM11  patents to you?

      3:22PM12  A.  I believe that subject did come up.

      3:22PM13  Q.  Did they ever indicate any interest at all in contracting

      3:22PM14  with you for a license to use their intellectual property?

      3:22PM15  A.  I don't think at all, no.

      3:22PM16  Q.  In other words, KCI's position was basically, thanks, but

      3:22PM17  no, we'd rather have it all -- all that business ourselves,

      3:22PM18  rather than contract with somebody else?

      3:22PM19  A.  That's correct.

      3:22PM20  Q.  Nothing wrong with that.  That's just where they came

      3:22PM21  from, right?

      3:22PM22  A.  That's correct, yeah.

      3:22PM23  Q.  Okay.  Another point that you wanted to inquire.  Could

      3:22PM24  Medela simply pay you a royalty for each pump sold into the

      3:22PM25  application field wound care?  Now, tell us about why you're
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      3:22PM 1  talking about wound care here.

      3:22PM 2  A.  Well, you know, these pumps, like the Vario or the Basic,

      3:22PM 3  are used for a variety of purposes, including in the wound

      3:22PM 4  care field.  So to avoid any bump-ins or run-ins or anything

      3:23PM 5  like that, that might be a way to have coexistence,

      3:23PM 6  cooperation type of approach, versus constantly running in and

      3:23PM 7  hitting each other.

      3:23PM 8  Q.  Okay.  I don't think we need to go through the rest of

      3:23PM 9  this.  I think Mr. Macon has covered a lot of it.  So let me

      3:23PM10  move on to another exhibit.  I'm going to try to move

      3:23PM11  chronologically so we can -- so the jury can kind of follow us

      3:23PM12  in time as to when things happened.

      3:23PM13  A.  Okay.

      3:23PM14  Q.  Now, the next one is another of Mr. Macon's exhibits,

      3:23PM15  Plaintiff 364.  Can we see that one, please?  Let's identify

      3:23PM16  it first.  It's an email from you, again, to Mr. Quackenbush,

      3:23PM17  Tanner, Leszkiewicz and others at Medela, correct?

      3:23PM18  A.  Yes.

      3:23PM19  Q.  And here, you say -- here was the information that I was

      3:23PM20  looking for regarding intermittent use of the pumps.  What is

      3:24PM21  enclosed in the actual manual for VAC, V-A-C in capital

      3:24PM22  letters, in the USA, with detailed instructions on how to use

      3:24PM23  the pumps, pressure levels and good clinical information.

      3:24PM24            Let me first of all ask you.  The pump that

      3:24PM25  Medela -- or the pumps that Medela had sold for all these
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      3:24PM 1  other uses, before you ever went to talk to KCI, those pumps

      3:24PM 2  had a choice between continuous and intermittent use, didn't

      3:24PM 3  they?

      3:24PM 4  A.  Yeah, some of them.  Some were just continuous.  Some were

      3:24PM 5  intermittent.

      3:24PM 6  Q.  So one of the things that you're interested in, in trying

      3:24PM 7  to figure out whether or not Medela is going to be able to

      3:24PM 8  provide pumps for sale to KCI, would be, how can KCI use the

      3:24PM 9  intermittent part of that?  How can KCI use the continuous

      3:24PM10  part of that, right?

      3:24PM11  A.  Right.  Right.  That's correct.

      3:24PM12  Q.  And in -- Mr. Macon asked you about another exhibit where

      3:24PM13  you tried to get the KCI operating manual and read it, as

      3:25PM14  though there was something sinister with that.  In fact, you

      3:25PM15  wanted to read the KCI operating manual so you could figure

      3:25PM16  out how your pumps, Medela's pumps, could be used by KCI,

      3:25PM17  didn't you?

      3:25PM18  A.  Yes, sir.

      3:25PM19  Q.  Okay.  That gets us through August of 2001.  You're still

      3:25PM20  working for Medela.  And now let's go to October of 2001.

      3:25PM21            Stacey, may we see Plaintiff's Exhibit 489, please?

      3:25PM22            Now, this is entitled "CLQ summary notes."  That

      3:25PM23  would be notes made by Mr. Quackenbush, correct?

      3:25PM24  A.  Yes, they would be.

      3:25PM25  Q.  And he -- a medical -- Medela medical technology, Richard
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      3:25PM 1  Weston presentation to board, October 22, 2001.  Copies of

      3:26PM 2  this went to Mr. Tanner, you, Richard Weston.  And who would

      3:26PM 3  VR be?

      3:26PM 4  A.  That would be the finance department, Verne.

      3:26PM 5  Q.  So, apparently, on October 22nd, 2001, you made a

      3:26PM 6  presentation of some kind to the board of directors at Medela,

      3:26PM 7  right?

      3:26PM 8  A.  Yes, sir.

      3:26PM 9  Q.  And this, apparently, is Mr. Quackenbush's notes of your

      3:26PM10  presentation to the board?

      3:26PM11  A.  Yes.  It looks like that's correct.

      3:26PM12  Q.  Now, it says in it that Richard, that would be you,

      3:26PM13  described three business categories.  One would be general

      3:26PM14  suction.  Two would be hardware systems.  And three would be

      3:26PM15  specialized suction.  Now, tell the jury, first of all, why

      3:26PM16  were you presenting these three business categories to the

      3:26PM17  board of Medela at this point in time?

      3:26PM18  A.  Well, again, I was trying to draw the big picture, and I

      3:26PM19  think that's real important for the board to understand

      3:27PM20  because they're going to make the decisions and commit the

      3:27PM21  dollars to it.  And it's important they know what these

      3:27PM22  different areas were, because sometimes you get lost in the

      3:27PM23  forest when you're involved in your company.  And, you know,

      3:27PM24  you have to step back.  And I think that's what they asked me

      3:27PM25  to do.  Richard, step back, take a look at all these
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      3:27PM 1  opportunities.  And so I had described, well, these are the

      3:27PM 2  three generalized areas that I see in the suction arena.

      3:27PM 3  Q.  Now, let's go down to specialized suction.  One of those

      3:27PM 4  areas would be breast-feeding, correct?

      3:27PM 5  A.  Yes.  I think that's the best example of a specialized

      3:27PM 6  suction application.  It's a pump that you can really only use

      3:27PM 7  for one application, and that's removing milk from the breast.

      3:27PM 8  Q.  Now, let's see if we can -- if we can be a little bit more

      3:27PM 9  specific.  When you're talking about different specialized

      3:27PM10  uses of the Medela pump, okay, we know, for example, that the

      3:28PM11  possibilities would include a possible use for a

      3:28PM12  breast-feeding system, right?

      3:28PM13  A.  Yes, sir.

      3:28PM14  Q.  A possible use for a wound treatment system.  We've been

      3:28PM15  talking about that in this lawsuit already, right?

      3:28PM16  A.  Yes, sir.

      3:28PM17  Q.  Are there other possible systems that, if Medela were

      3:28PM18  interested in doing that, could be used?

      3:28PM19  A.  Oh, absolutely.

      3:28PM20  Q.  Give us an example of a few different ones.

      3:28PM21  A.  Well, I think one of the -- just to give you some idea, I

      3:28PM22  went over to one of the big medical shows over in Europe, and

      3:28PM23  I was talking to the European folks -- Medela folks about, you

      3:28PM24  know, what they were doing, et cetera.  And one of the sales

      3:28PM25  guys, he was real excited.  He said, we just sold, I think, 30
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      3:28PM 1  of our Basic pumps to one of the cardiac companies.  And I

      3:28PM 2  said, well, tell me about that.  And so we met with the people

      3:28PM 3  from the cardiac company.

      3:28PM 4            So it involves cardiac stabilization.  So when

      3:29PM 5  you're doing surgery on the heart and the heart is beating,

      3:29PM 6  they need a way to hold that heart very firm so that, you

      3:29PM 7  know, you don't make a mistake in the incision.  So they have

      3:29PM 8  this device called an octopus, which had a bunch of suction

      3:29PM 9  cups on it.  They put it on for open-heart surgery.  And that

      3:29PM10  allows the surgeon to do the surgery.  And this suction device

      3:29PM11  was operated by a Basic pump and --

      3:29PM12  Q.  So one possible other business Medela might have wanted to

      3:29PM13  get into would be selling a pump-driven system for use in

      3:29PM14  heart surgery?

      3:29PM15  A.  Right.

      3:29PM16  Q.  And what might another example be?

      3:29PM17  A.  Another would be these chest tube or chest drainage

      3:29PM18  collection devices, so when you're in these car accidents and

      3:29PM19  the lung deflates, you need a way to reinflate the lung and

      3:29PM20  then to heal the lung.  And you need to have a suction device

      3:29PM21  for that.  And so you need a suction source, and then you need

      3:29PM22  a fairly complex disposable product.  That would be another

      3:30PM23  application.

      3:30PM24  Q.  So, basically, then when you made this talk to the Medela

      3:30PM25  board of directors in October of 2001, you were basically
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      3:30PM 1  saying, these are some of the different business opportunities

      3:30PM 2  that Medela might want to consider getting into?

      3:30PM 3  A.  That's correct.

      3:30PM 4  Q.  And then you have a section here you talk about timing.

      3:30PM 5  Stacey, right there.  Mr. Quackenbush noted:  Richard proposes

      3:30PM 6  entering the general suction market initially because this is

      3:30PM 7  what we have.  What does that mean to you?  "This is what we

      3:30PM 8  have."

      3:30PM 9  A.  Well, I've always used a really practical approach.  I

      3:30PM10  mean, you sell what you have.  This is -- this is what the

      3:30PM11  company has available.  Let's use the products that we have.

      3:30PM12  Let's use that to build up a revenue base, a base of sales.

      3:30PM13  And then you can use the money you've made from that to

      3:30PM14  further your R&D, rather than wait a couple of years till you

      3:31PM15  have something successful and you spend a lot of money and

      3:31PM16  maybe that's going to be successful or not.  But you sell what

      3:31PM17  you have.

      3:31PM18  Q.  And then there was something going on in parallel.  And

      3:31PM19  then the third point, after a 6 to 12-month lag, he, Richard,

      3:31PM20  you, will define the target specialized suction application

      3:31PM21  and begin developing that.

      3:31PM22            So the idea that you were presenting here was that,

      3:31PM23  let's start with what we have, general suction, and then we'll

      3:31PM24  fine-tune it.  And after a year or so, we'll go into something

      3:31PM25  specialized.  Could have been any of those areas that you were

                                                                            1254

                                        Weston - Cross

      3:31PM 1  looking at?

      3:31PM 2  A.  Could have been any of those, yes, sir.

      3:31PM 3  Q.  Okay.  And let's go to the next page, Stacey.

      3:31PM 4            The very last point, there's an action item here.

      3:31PM 5  Under business plan timing, Mr. Quackenbush notes that:

      3:32PM 6  Richard Weston should put in all dollars associated with the

      3:32PM 7  first two categories, moneys necessary to capitalize rental

      3:32PM 8  products in the marketplace.

      3:32PM 9            And then action down here:  A video conference

      3:32PM10  between now and November 22nd should be scheduled with Weston,

      3:32PM11  Quackenbush, that VR fellow in the U.S. and Urs Tanner, KR and

      3:32PM12  ML in Europe.  And Richard Weston, you, should schedule this

      3:32PM13  video conference.

      3:32PM14            And so that pretty much ended your presentation to

      3:32PM15  the board.  Mr. Quackenbush took some notes of that.  The

      3:32PM16  action item was, okay, the ball is now in your court to set up

      3:32PM17  a video conference to talk about it some more.  And that's

      3:32PM18  what this exhibit tells us, isn't it?

      3:32PM19  A.  That's correct.

      3:32PM20  Q.  Now, that got us up to -- the board presentation was in

      3:33PM21  October of '01, and the follow-up conversation was going to be

      3:33PM22  in November of -- late November of that -- of that same year.

      3:33PM23  And I know that Mr. Macon showed you earlier that right after

      3:33PM24  New Year's, on January 2nd, you had located the Chariker-Jeter

      3:33PM25  article and wrote the memo about that.  We're going to come
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      3:33PM 1  back to that memo in a second.

      3:33PM 2            Describe for us, please, what you were doing between

      3:33PM 3  this board presentation in October of '01, and you're going to

      3:33PM 4  the Chicago library to do research that led you to the

      3:33PM 5  Chariker-Jeter article.  What were you doing?  What's going on

      3:33PM 6  in this period of time?

      3:33PM 7  A.  Well, I was, again, doing just a lot of research.  So I

      3:33PM 8  went down -- they have the Abraham Lincoln medical school

      3:33PM 9  library.

      3:33PM10  Q.  Is that in Chicago?

      3:33PM11  A.  That's in downtown Chicago.  I think it's University of

      3:33PM12  Illinois.  And so I was just looking for different type of,

      3:34PM13  you know, journal articles, books relating to suction, looking

      3:34PM14  at other applications, this cardiac type of application, you

      3:34PM15  know, the different type of chest drainage products, looking,

      3:34PM16  you know, just at all these various suction applications.  So

      3:34PM17  I'd look at articles.  In the back of the articles there's

      3:34PM18  references, so I'd pull those references.  And, you know, I

      3:34PM19  came up with quite a few articles.  And one of those was this

      3:34PM20  Chariker article that was written.

      3:34PM21  Q.  Now, this is about -- this is about six months after the

      3:34PM22  date of your -- of Medela's visit to KCI.  Remember that

      3:34PM23  agenda we talked about, about all of that, in July of 2001.

      3:34PM24  And I take it that the results from that visit to KCI had not

      3:34PM25  been favorable.  Is that a fair summary?
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      3:35PM 1  A.  Yes.  I don't know exactly when that was communicated, but

      3:35PM 2  I think eventually -- after the visit, I think that Urs and

      3:35PM 3  his team took -- nothing came out of that.  They -- KCI was

      3:35PM 4  not going to select Medela as its supplier for the pumps.

      3:35PM 5  Q.  Okay.  So sometime along that way KCI had decided that it

      3:35PM 6  would not do business with Medela.  And I take it that because

      3:35PM 7  one of your items on the agenda was to find out about their

      3:35PM 8  patents, I assume that by this time you all had learned --

      3:35PM 9  maybe even KCI had told you when you were in San Antonio,

      3:35PM10  about these patents, the '643, the '081, and probably some

      3:35PM11  others that are in the patent portfolio, right?

      3:35PM12  A.  Yes.  I think they even brought a patent attorney with

      3:35PM13  them to the meeting.

      3:35PM14  Q.  So when Medela met with KCI, KCI had a patent lawyer

      3:35PM15  there?

      3:35PM16  A.  I think they did.  I couldn't say for certain.

      3:35PM17  Q.  Now, I'm trying to figure out how it is that you came to

      3:36PM18  the Chariker-Jeter article, that would make you so excited

      3:36PM19  about it.  And this is the reason.  Obviously, KCI has told

      3:36PM20  you all they're not going to do business with you.  And

      3:36PM21  they've told you that they've got these patents that they're

      3:36PM22  very proud of.  And so when you found that Chariker-Jeter had

      3:36PM23  talked about whatever it is that article talks about, long

      3:36PM24  before the patent, what did that say to you in your own head?

      3:36PM25  A.  Well, I think -- as I was doing research, I mean, every

                                                                            1257

                                        Weston - Cross

      3:36PM 1  nurse I talked to, every doctor, anyone I would walk to in the

      3:36PM 2  wound area, they all said, well, this is completely patented.

      3:36PM 3  You know, it's ironclad.  I think that's the information the

      3:36PM 4  sales representatives and the nurses were getting out.

      3:36PM 5  Q.  The sales reps of KCI?

      3:36PM 6  A.  Yeah, the sales representatives of KCI, their

      3:37PM 7  representatives.

      3:37PM 8            And then you come across something that is identical

      3:37PM 9  in concept.  It's a suction source.  It's a semipermeable

      3:37PM10  membrane.  There's a film material inside of it.

      3:37PM11            MR. MACON:  Your Honor, I'll appreciate you giving

      3:37PM12  an instruction.  We're getting into some expert testimony

      3:37PM13  about whether this is the same.  I'd appreciate it.

      3:37PM14            MR. MCCLANAHAN:  Let me ask another question.

      3:37PM15            THE COURT:  Okay.  Just remember, ladies and

      3:37PM16  gentlemen, it's not Mr. Weston's role here to give opinions.

      3:37PM17  He's a fact witness.  If you'll just remember that.

      3:37PM18  BY MR. MCCLANAHAN:

      3:37PM19  Q.  Now, as a fact witness, Richard, what you can tell us is

      3:37PM20  what's gone on in your own head, what it means to Richard

      3:37PM21  Weston.

      3:37PM22  A.  Ah, okay.

      3:37PM23  Q.  I'm not asking you for a patent opinion or a medical

      3:37PM24  opinion.  But you can tell us what's in your head, what it

      3:37PM25  means to you.  Okay?  I'm going to ask you another question.

                                                                            1258

                                        Weston - Cross

      3:37PM 1  I just want you -- to make sure you and I are clear about

      3:37PM 2  this, about what I'm asking for.  Okay?

      3:37PM 3            Now, let's go through the memo that you wrote after

      3:38PM 4  you found this article.

      3:38PM 5  A.  Okay.

      3:38PM 6  Q.  So just to set the stage again, you had been kind of

      3:38PM 7  running into walls as you tried to find out a new business

      3:38PM 8  model for Medela, and you had been learning that nurses and

      3:38PM 9  other people who were in this business felt that KCI said

      3:38PM10  nobody else can be doing this but us.  That's where you were

      3:38PM11  when you came upon this article, correct?

      3:38PM12  A.  Yes, sir.

      3:38PM13  Q.  Now, let's look, Stacey, please, at Defendant Exhibit 55.

      3:38PM14  And let's just go through the whole thing.  Let's start at the

      3:38PM15  top.  Now, this is right after New Year's Day.  New Year's Day

      3:38PM16  would be January 1st.  This is January 2nd, 2002, at 8:54 in

      3:38PM17  the morning.  And you send an email to Mr. Beat Moser with

      3:38PM18  Medela, with copies to these various Medela people we've been

      3:38PM19  talking about earlier?

      3:38PM20  A.  Yes, I did.

      3:38PM21  Q.  And the subject:  This perhaps may be one of our most

      3:39PM22  important finds this year.  New Year's present.

      3:39PM23            Now, of course, it's the day after New Year's, isn't

      3:39PM24  it?

      3:39PM25  A.  Yes, it is.
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      3:39PM 1  Q.  So is there anything particular sinister about your

      3:39PM 2  referencing this discovery of what you thought was important

      3:39PM 3  prior art as a New Year's present?

      3:39PM 4  A.  I don't believe so, no.

      3:39PM 5  Q.  Now, you copied the article, you sent it to him with the

      3:39PM 6  .pdf file.  And we've seen it before.  And we won't go through

      3:39PM 7  it now with you.  But let's see what you said.

      3:39PM 8            You told your various bosses at -- and colleagues at

      3:39PM 9  Medela:  This study, the Chariker-Jeter article, is clearly

      3:39PM10  prior art to the Argenta/Wake patent.  We found not only the

      3:39PM11  smoking gun, but it was in the hands of the perpetrator and a

      3:39PM12  signed confession.  I don't think we will find a better study.

      3:39PM13            In your own head this was a big find, wasn't it?

      3:39PM14  A.  No question.  No question.

      3:39PM15  Q.  This -- did this to you indicate that the information that

      3:40PM16  KCI was giving to the nurses and the people out there buying

      3:40PM17  their product, it might not be correct?

      3:40PM18  A.  Absolutely, yes, sir.

      3:40PM19  Q.  You go on in the memo, the next paragraph, Stacey:  The

      3:40PM20  study lists all the elements of the patent, sponge, suction

      3:40PM21  tubing, occlusive dressing and suction source.  The system was

      3:40PM22  used to treat wounds by negative pressure wound therapy.  It

      3:40PM23  goes into great detail about the reason why the sponge is

      3:40PM24  important.  I was literally astonished to find this study

      3:40PM25  published in 1989, which sites the first use of this system in
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      3:40PM 1  1984, continuing to 1986.  The drawings show a date of 1987.

      3:40PM 2  Why were those dates so important to you?

      3:40PM 3  A.  Well, the patents that -- you know, I didn't study

      3:40PM 4  extensively.  I knew the dates were in the '90s, early

      3:41PM 5  '90s.  And this was mid-'80s.  So it was years and years

      3:41PM 6  before any patents were applied for.

      3:41PM 7  Q.  It goes on to say -- you go on to say to your bosses:

      3:41PM 8  This study was conducted by multiple personnel in Spartanburg,

      3:41PM 9  South Carolina.  This location is about 150 miles from Wake

      3:41PM10  Forest University.  One of the authors, Jeter, has written

      3:41PM11  some books in the wound care field as well.  I've not pulled

      3:41PM12  the references from the article.  Clearly, what the article

      3:41PM13  offers is the whole system.  The other articles had all the

      3:41PM14  elements except the sponge.  Here, the whole system, including

      3:41PM15  the sponge, is present.

      3:41PM16            Now, what were you telling your bosses about that?

      3:41PM17  What did you mean by the sponge in the Chariker-Jeter article?

      3:41PM18  A.  Well, the sponge, and they're called a lot of times gauze

      3:41PM19  sponges, talks about the film material that distributes the

      3:41PM20  suction through the wound bed.  That's what the sponge would

      3:41PM21  refer to.

      3:41PM22  Q.  Now, we know, of course, by now -- the jury knows that the

      3:42PM23  system that KCI uses, that they call the V-A-C system, that

      3:42PM24  uses a black polyester foam, like a surgical grade polyester

      3:42PM25  foam, I guess, in the wound bed.  And what you were saying, in
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      3:42PM 1  your head anyway at this time -- you're not obviously a patent

      3:42PM 2  lawyer.  But you're saying that you were interpreting the

      3:42PM 3  gauze of Chariker-Jeter as doing the same thing?

      3:42PM 4  A.  Oh, yes.  Yes.

      3:42PM 5  Q.  And then you continue.  We should be able to convert this

      3:42PM 6  study, plus the rest of the wound care findings, into a viable

      3:42PM 7  revenue stream, either through Medela or by selling to another

      3:42PM 8  company if we choose another avenue to pursue.

      3:42PM 9            Now, we talked about it a second ago.  Your job at

      3:42PM10  this point in time is to come up with a new business venture

      3:42PM11  for Medela to get into about suction?

      3:43PM12  A.  That's correct.

      3:43PM13  Q.  And so what you're saying here is, hey, I've found this

      3:43PM14  article.  It looks like what KCI has been doing is not all

      3:43PM15  that they say it is because of this article.  And we should be

      3:43PM16  able to put this -- make a business out of this, make a

      3:43PM17  revenue stream without violating their patents because we can

      3:43PM18  do this prior art.  That's what you're thinking, isn't it?

      3:43PM19  A.  Absolutely.  I mean, this is in the public domain.  It

      3:43PM20  belongs to the public.  For me, it was clear.  I mean, it was

      3:43PM21  crystal clear that we should be able to do this.  It was

      3:43PM22  treating wounds, healing wounds.  For me, it was just clear.

      3:43PM23  Q.  So now, to you, then, you don't have to be focussing as

      3:43PM24  much on, well, do we want to go into a heart surgery pump

      3:43PM25  system, or do we want to go into a collapsed lung pump system,
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      3:43PM 1  or do we want to go into a breast-feeding pump system?  Here,

      3:44PM 2  we found something that will let us make a business out of a

      3:44PM 3  wound drainage pump system?

      3:44PM 4  A.  Yes.  I mean, I put a little bit more emphasis into this

      3:44PM 5  area after that.  I mean, we didn't abandon the other areas.

      3:44PM 6  But this seemed pretty clear to me.

      3:44PM 7  Q.  And then you go on.  Of course, you told us about how the

      3:44PM 8  company sent you to Stanford, and like they've done many of

      3:44PM 9  their other executives.  You finish.  If not, Urs -- that's

      3:44PM10  Mr. Tanner -- should send us all back to business school for

      3:44PM11  remedial training.  In other words, this was a no-brainer?

      3:44PM12  A.  This was as clear as -- it was just clear to me.  I don't

      3:44PM13  know how else to term that.

      3:44PM14  Q.  Okay.  Then -- so that gets us through basically New

      3:44PM15  Year's on 2002.  Now, Mr. Macon showed another exhibit, about

      3:45PM16  ten days later.  And let's go, Stacey, please, to Plaintiff

      3:45PM17  508.

      3:45PM18            Now, this memo is from Mr. Quackenbush to Mr.

      3:45PM19  Tanner, with a copy to Joe Hoffman.  Who is Mr. Hoffman?

      3:45PM20  A.  He was director of personnel human resources.

      3:45PM21  Q.  Now, this -- you were actually -- you were not sent a copy

      3:45PM22  of this letter yourself, or this email yourself, were you?

      3:45PM23  A.  No.  I didn't see it, I think, till Mr. Macon pulled it up

      3:45PM24  on the screen.

      3:45PM25  Q.  And if we go to the bottom of the page, just so the jury
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      3:45PM 1  can see this, very bottom, very, very bottom.  Right there.

      3:45PM 2  You understand that a lot of the initial documents that were

      3:45PM 3  produced by everybody in the case were produced -- called

      3:45PM 4  attorney's eyes only?

      3:45PM 5  A.  Yes, sir.

      3:45PM 6  Q.  Meaning that because of confidentiality matters, Judge

      3:45PM 7  Furgeson had an order that said that the lawyers could look at

      3:46PM 8  all these confidential documents, and maybe the expert

      3:46PM 9  witnesses could, but at least until the trial started and the

      3:46PM10  jury saw them, he didn't want non-lawyers to be looking at

      3:46PM11  these things.  Do you recall the gist of that kind of a thing?

      3:46PM12  A.  Yes, sir.

      3:46PM13  Q.  And in connection with that, then there were -- there were

      3:46PM14  confidential documents that BlueSky produced that Medela and

      3:46PM15  KCI non-lawyers didn't see, and confidential documents that

      3:46PM16  KCI produced that BlueSky and Medela non-lawyers didn't see,

      3:46PM17  and confidential documents that Medela produced that you and

      3:46PM18  KCI non-lawyers didn't see, right?

      3:46PM19  A.  That's correct.

      3:46PM20  Q.  Okay.  Now, we've seen this.  We've talked about this.

      3:46PM21  And I simply want to clarify that at some point there seems to

      3:46PM22  be a discussion going on, at this point in time, about your

      3:46PM23  leaving Medela and the circumstances under which you were

      3:47PM24  going to be leaving Medela.  And I noted, for example -- you

      3:47PM25  recall that Mr. Macon has suggested that there was some kind
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      3:47PM 1  of a conspiracy going on between you and Medela about these

      3:47PM 2  events.  Do you recall that?

      3:47PM 3  A.  Yes, I do.

      3:47PM 4  Q.  If we go, Stacey, to right here where I've got it.  If

      3:47PM 5  Richard joined Hollister.  Would you highlight that sentence

      3:47PM 6  for me?

      3:47PM 7            Now, here Mr. Quackenbush writes, as part of this

      3:47PM 8  email -- Mr. Macon didn't go over this sentence when he did

      3:47PM 9  this.  But it says:  If Richard -- that would be you -- joined

      3:47PM10  Hollister, Avent or Whittlestone, would we sue him?  I say

      3:47PM11  yes.  And so we need a non-compete that would hold up in

      3:47PM12  court.

      3:47PM13            Now, these are various competitors of Medela we're

      3:48PM14  looking at here?

      3:48PM15  A.  Yeah, some larger, some smaller.  They're competitors in

      3:48PM16  the breast-feeding area.

      3:48PM17  Q.  So inside Medela -- and, you know, whether or not they

      3:48PM18  ultimately decide to have a non-compete or not, we can go

      3:48PM19  through the documents and see what they ultimately said.  But

      3:48PM20  the point is, from this document, with regard to whether or

      3:48PM21  not there was a conspiracy going on, at least Mr. Quackenbush

      3:48PM22  was saying, hey, we don't want him to be competing with other

      3:48PM23  people, and we're going to sue him if he does, right?

      3:48PM24  A.  That's what that says, yes.

      3:48PM25  Q.  I mean, as I see this, you had wanted -- you had wanted,
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      3:48PM 1  certainly, to develop a business for Medela and get them to go

      3:48PM 2  into one of these businesses.  But this sounds like a pretty

      3:48PM 3  arm's length relationship you're having right now.  Is that

      3:48PM 4  how you see this?

      3:48PM 5  A.  Oh, yes.  I mean, these payments Mr. Macon described were

      3:48PM 6  part of an agreement where there was some things they wanted

      3:48PM 7  from me.

      3:49PM 8  Q.  Let's talk about that.  So, for example, when Mr. Macon

      3:49PM 9  says, well, my gosh, they gave him a severance, and they let

      3:49PM10  him keep his car, and they let him keep his computer, and

      3:49PM11  whatever else -- his cell phone, and whatever else those

      3:49PM12  things are, they were getting back from you, among other

      3:49PM13  things, an agreement from you that you wouldn't compete with

      3:49PM14  them and go to one of their competitors and start taking their

      3:49PM15  business away, weren't they?

      3:49PM16  A.  The non-compete was part of that.  There was -- you know,

      3:49PM17  if there's any court cases, you'd assist them, agree not to

      3:49PM18  sue them for virtually -- I mean, it's a very blanket kind of

      3:49PM19  agreement that you do.  And so, typically, if you're going to

      3:49PM20  sign these kind of agreements not to compete, that means I

      3:49PM21  can't go and work in the field I've worked for 20 years.

      3:49PM22  That's where all my knowledge and expertise is.  And

      3:49PM23  typically, you're paid for those kind of things.

      3:49PM24  Q.  And so at some point you negotiated a deal with Medela.

      3:49PM25  You say, okay, I will be leaving the company, but these are
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      3:50PM 1  going to be the conditions.  I want this amount of severance.

      3:50PM 2  I want these various benefits.  I want to be kept on as a

      3:50PM 3  consultant to do this and that.  And in exchange for all of

      3:50PM 4  that, I will go peaceably.  I won't claim you breached

      3:50PM 5  contracts with me.  I won't go work for one of your

      3:50PM 6  competitors.  And we'll have a nice, amicable parting of the

      3:50PM 7  ways.  Is that kind of what's going on here?

      3:50PM 8  A.  Absolutely, yes.

      3:50PM 9  Q.  Okay.  Moving forward then, because that gets us up

      3:50PM10  through January 12, 2002.  Now, let's move up just two days

      3:50PM11  later to January 14.  Stacey, can we see D157, please?  Would

      3:50PM12  you highlight -- thank you.

      3:50PM13            Now, Mr. Weston, this is a memo, an email from you

      3:50PM14  to Beat Moser and the others at Medela regarding a meeting

      3:51PM15  with Donna Lockhart, correct?

      3:51PM16  A.  Yes, sir.

      3:51PM17  Q.  And you say here:  Here is a report from a meeting with an

      3:51PM18  experienced person in wound care, Donna Lockhart.  Now,

      3:51PM19  remember, let's get our chronology.  Just 12 days earlier,

      3:51PM20  less than two weeks earlier, you had written the Happy New

      3:51PM21  Year's memo, where you said:  I found Chariker-Jeter and

      3:51PM22  here's why it's important.  Right?

      3:51PM23  A.  Yes, sir.

      3:51PM24  Q.  So now we're moving forward just 12 days, and you're

      3:51PM25  meeting with an experienced person in wound care.  Now, having
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      3:51PM 1  found Chariker-Jeter, why was it important to you to be

      3:51PM 2  meeting with an experienced person in wound care?

      3:51PM 3  A.  Well, obviously, if this existed, probably other people

      3:51PM 4  may have used this type of system or something similar.  And

      3:51PM 5  typically, you know, you have doctors and nurses.  And doctors

      3:52PM 6  do the high level stuff.  But the nurses do what I call, you

      3:52PM 7  know, the real work.  They're doing the dressing changes.  A

      3:52PM 8  lot of times they're working with the doctors.  And in many

      3:52PM 9  cases these experienced wound nurses have done this for years

      3:52PM10  and years.  So they would have all the really critical

      3:52PM11  information, particularly the ones that are older.

      3:52PM12  Q.  And you go on to say:  This meeting gives very valuable

      3:52PM13  information on the V-A-C system and also information on prior

      3:52PM14  art.

      3:52PM15            Now, just so we're clear about this, you told us

      3:52PM16  earlier that KCI had been saying to the world that this was

      3:52PM17  their territory and their patents covered it.  And now you had

      3:52PM18  found prior art.  So what you want to do is meet with somebody

      3:52PM19  who knows what she's talking about and go over all this?

      3:52PM20  A.  That's correct.

      3:52PM21  Q.  I also include the slide again from Dr. Spahn as well as

      3:52PM22  Donna's card with all of her many credentials.  And if we turn

      3:53PM23  to the second page of this -- Stacey -- this is the card that

      3:53PM24  you got from her.  Her name, apparently, is Donna Goudberg

      3:53PM25  Lockhart.  So she calls her company DG Consulting.  She's a
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      3:53PM 1  skin and wound consultant, a legal nurse consultant.  And her

      3:53PM 2  office is in Alpine, California, right?

      3:53PM 3  A.  Yes, sir.

      3:53PM 4  Q.  And for that meeting, did you -- did you -- did she come

      3:53PM 5  to Chicago, or did you go to California?

      3:53PM 6  A.  I think I went to California for that meeting.

      3:53PM 7  Q.  And then the next page -- Stacey, please -- gives us a

      3:53PM 8  report of the meeting.  And the meeting was held on January

      3:53PM 9  10, 2002.  So actually, then you sent the -- you sent the

      3:53PM10  January 2nd memo about the Chariker-Jeter.  And then you had

      3:53PM11  this meeting on January 10.  And you reported it to your

      3:53PM12  bosses on the 12th?

      3:53PM13  A.  Yes, sir.

      3:54PM14  Q.  Okay.  And you tell them that present at this meeting were

      3:54PM15  Donna Goudberg Lockhart, Tim Johnson and Richard Weston.  Now,

      3:54PM16  Tim Johnson is the gentleman who's been sitting next to me

      3:54PM17  throughout the trial, right?

      3:54PM18  A.  Yes.

      3:54PM19  Q.  At the time, Tim was a Medela employee?

      3:54PM20  A.  Yes, sir.

      3:54PM21  Q.  What was his job, roughly, at Medela then?

      3:54PM22  A.  He was a sales consultant in the breast-feeding area.

      3:54PM23  Q.  And did you actually hire Tim yourself?

      3:54PM24  A.  I did hire Tim.

      3:54PM25  Q.  Okay.  And you say here:  Donna has significant experience
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      3:54PM 1  in wound care, 20 plus years, and is currently working on her

      3:54PM 2  Ph.D. in education.  And we're going to -- we're going to try

      3:54PM 3  to arrange for Donna Lockhart to come testify at this trial.

      3:54PM 4  Is that correct?  So, hopefully, she'll be able to talk to the

      3:54PM 5  jury as well about this.

      3:54PM 6            And this goes on to where Donna talks a lot about

      3:54PM 7  what the VAC system does.  And, you know, she thought it was a

      3:54PM 8  good system.  She's not going to be -- rather, I'm not

      3:55PM 9  suggesting that she didn't.  But she did note -- go to the

      3:55PM10  next page, please.  Let's go up here to prior art.

      3:55PM11            Dr. Jim -- this is your memo of your meeting with

      3:55PM12  her.  Dr. Jim Spahn, check executive officer of --

      3:55PM13  something -- reported using this type of sponge, suction

      3:55PM14  catheter, dressing and wall vacuum in the 1970s.  Jim spoke at

      3:55PM15  the WOCN conference.  So that would be wound and ostomy care

      3:55PM16  nurses?

      3:55PM17  A.  Yeah.  I think wound, ostomy and continence care nurses.

      3:55PM18  Q.  Continence.  In Ontario, California, that Richard attended

      3:55PM19  and showed a slide of this.  Donna reported that she used

      3:55PM20  similar systems in the 1970s as well.  This included a saline

      3:55PM21  drip to moisten the wound, a suction catheter, an occlusive

      3:56PM22  dressing, a suction source, wall or portable vacuum, and gauze

      3:56PM23  sponge in the wound.  Donna stated that only about 15 to 20 of

      3:56PM24  the top people in the field were using these types of systems.

      3:56PM25  They definitely were in use before the KCI patent, she felt.
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      3:56PM 1  She has testified as a legal nurse consultant in the past.

      3:56PM 2  The one difference in the diagram was that she recalled using

      3:56PM 3  gauze in the wound, whereas the attached diagram does not show

      3:56PM 4  gauze.

      3:56PM 5            And did you write that as a report of that meeting?

      3:56PM 6  A.  Yes, I did.

      3:56PM 7  Q.  And just one more thing.  Let's go down.  Your Honor, I

      3:56PM 8  know we're about to break.

      3:56PM 9            Kathy -- Stacey, go down, please, to a couple of

      3:56PM10  paragraphs down.  "KCI problems."

      3:56PM11            Now, remember, Mr. Macon asked you some questions

      3:56PM12  about some advertisements.  There's one in particular that I

      3:56PM13  -- that I remember that said something like, that you -- that

      3:56PM14  your company did -- is your negative pressure wound therapy

      3:57PM15  protocol ripping out healthy tissue, or something to that

      3:57PM16  effect.  Recall him talking about that?

      3:57PM17  A.  Yes, sir.

      3:57PM18  Q.  Now, in this meeting Ms. Lockhart says:  KCI problems, the

      3:57PM19  sponge adheres to the wound site.  The wound grows into the

      3:57PM20  sponge.  To remove the sponge, then means that the wound site

      3:57PM21  is damaged and has to reheal.  Donna adds a product from 3M

      3:57PM22  that allows the sponge to be removed more easily.  The sponge

      3:57PM23  sheds particles of the sponge.  Various pieces fall off and

      3:57PM24  may end up in the wound.  This may lead to even more problems.

      3:57PM25            Did Ms. Lockhart advise you that, as good a product
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      3:57PM 1  as the KCI VAC was, there were problems sometimes with this

      3:57PM 2  sponge that was being used in the wound?

      3:57PM 3  A.  Yes.  I recall that conversation.  And she described how

      3:58PM 4  you removed these sponges, and it was not a nice discussion we

      3:58PM 5  had.

      3:58PM 6            MR. MCCLANAHAN:  Good breaking point, Your Honor.

      3:58PM 7            THE COURT:  Okay.  Thank you, Mr. McClanahan.

      3:58PM 8            You may go ahead and step down, Mr. Weston.  Thank

      3:58PM 9  you so much.

      3:58PM10            Ladies and gentlemen, thank you for your kind

      3:58PM11  attention.  Now, please remember that we'll be back here at

      3:58PM12  1:30 tomorrow, at 1:30, if you would.  And we'll go till about

      3:58PM13  5:00.  And then the next day we'll come from 9:00 to -- from

      3:58PM14  9:00 to 12:00.  So do remember that that's our schedule for

      3:58PM15  the next two days.  See you tomorrow at 1:30.  Again, thank

      3:58PM16  you so much for your wonderful attention to this trial

      3:58PM17  testimony.

      3:58PM18            All rise for the jury.  And Mr. Ramirez, will you

      3:58PM19  lead the jury out?

      3:58PM20            And while the jury is leaving, could I see the

      3:58PM21  lawyers up here just one minute?

      3:59PM22       (Overnight recess)

            23
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     10:03AM  1       (June 8, 2006.)

     10:30AM  2            THE COURT:  Okay.  Please be seated.  And which

     10:30AM  3   experts are we talking about here, gentlemen?

     10:30AM  4            MR. MACON:  Your Honor, the parties have agreed that

     10:30AM  5   there are no Daubert issues with respect to Dr. Orgill.

     10:30AM  6   Dr. Orgill's going to come in here in just a minute.  He is

     10:30AM  7   available, if the Court wants to question him, but the

     10:30AM  8   defendants are not challenging him.

     10:30AM  9            THE COURT:  Okay.

     10:30AM 10            MR. MACON:  There is a -- This is Dr. Orgill.

     10:30AM 11            THE COURT:  Hi, Dr. Orgill.  Dr. Orgill, apparently,

     10:30AM 12   your testimony will be subject to withering cross-examination

     10:31AM 13   but not subject to a motion.  And, Dr. Orgill, I understand

     10:31AM 14   you're going to Europe this -- in a -- several days.

     10:31AM 15            THE WITNESS:  I am and I really appreciate everyone's

     10:31AM 16   consideration of that plane trip.

     10:31AM 17            THE COURT:  The good news is we'll be here when you

     10:31AM 18   get back.  When will you be back?

     10:31AM 19            THE WITNESS:  I don't know the right -- the exact

     10:31AM 20   date, but --

     10:31AM 21            THE COURT:  By the end of June?

     10:31AM 22            THE WITNESS:  Yeah.  It will be by the end of June.

     10:31AM 23            MR. MACON:  He has given us a couple of days we'll

     10:31AM 24   try to work out I've talked to the defendants about.  It will

     10:31AM 25   be either -- it will be after the 4th of July, either the end
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     10:31AM  1   of that week or the start of the next week.

     10:31AM  2            THE COURT:  Okay.

     10:31AM  3            MR. MACON:  We've talked to counsel.

     10:31AM  4            THE COURT:  Well, we're -- people don't get a trip

     10:31AM  5   to -- I hope this is vacation.

     10:31AM  6            THE WITNESS:  It's actually business, but I really

     10:31AM  7   appreciate it.  It's something I committed to a while back and

     10:31AM  8   I appreciate --

     10:31AM  9            MR. SADLER:  Sure.

     10:31AM 10            THE COURT:  These are really, you know, really good

     10:32AM 11   lawyers work things out like this and I'm in the presence of

     10:32AM 12   really good lawyers, so that would be the case.  So, I don't

     10:32AM 13   know if -- I know you came down hoping that you could maybe

     10:32AM 14   finish before this week, but it won't work that way.  You are

     10:32AM 15   certainly released to come back after the 4th.

     10:32AM 16            THE WITNESS:  Thank you so much.

     10:32AM 17            THE COURT:  You're welcome

     10:32AM 18            MR. MACON:  May he be excused?

     10:32AM 19            THE COURT:  You may be excused.  If you need to go on

     10:32AM 20   about your business, catch a plane or whatever, or if you want

     10:32AM 21   to stay here, you may do so.

     10:32AM 22            THE WITNESS:  Thank you.

     10:32AM 23            THE COURT:  Thank you, sir.

     10:32AM 24            MR. MACON:  So, Your Honor, the only issue today will

     10:32AM 25   be some challenges to Dr. Niezgoda's testimony and Ms. Gulde
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     10:32AM  1   is handling that.

     10:32AM  2            THE COURT:  Okay.  Well, first, give me -- Ms. Gulde,

     10:32AM  3   recall for me what the doctor is going to testify to.

     10:32AM  4            MS. GULDE:  Certainly, Your Honor.  This is Dr. Jeff

     10:32AM  5   Niezgoda.  We've --

     10:32AM  6            THE COURT:  And spell your name, Doctor.  It's -- if

     10:32AM  7   you would.

     10:32AM  8            THE WITNESS:  It's a good Polish name.  N I E Z.

     10:32AM  9            THE COURT:  N I E Z.

     10:33AM 10            THE COURT:  G O D A.

     10:33AM 11            THE COURT:  Niezgoda?

     10:33AM 12            THE WITNESS:  Yes.

     10:33AM 13            THE COURT:  What's your first name?

     10:33AM 14            THE WITNESS:  Jeffrey.

     10:33AM 15            THE COURT:  Your Polish parents forgot to give you a

     10:33AM 16   Polish first name.  At any rate, we're glad you're here,

     10:33AM 17   Doctor, and we'll try to get through this pretty quickly.

     10:33AM 18            THE WITNESS:  Thank you, sir.

     10:33AM 19            THE COURT:  Okay.

     10:33AM 20            MS. GULDE:  Dr. Niezgoda is one of the leading wound

     10:33AM 21   care specialists in the country, Your Honor.  He has a clinic

     10:33AM 22   that's one of the largest in the country that takes referrals

     10:33AM 23   from the Mayo Clinic and places all over the country for the

     10:33AM 24   wounds that nobody else can heal.  That gives you a snapshot

     10:33AM 25   of his background.  He's talking about -- He's got opinions --
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     10:33AM  1   he's had four experts reports.  There's two opinions that the

     10:33AM  2   defendants are specifically challenging.  One relates to the

     10:33AM  3   efficacy, the comparative efficacy of the VAC and the

     10:33AM  4   Versatile 1 product.  The others relate to opinions he has

     10:33AM  5   expressed with regard to the prior art.  Just based on his

     10:33AM  6   review of some of the articles that the defendants have cited

     10:33AM  7   to that have been discussed in court, primarily the

     10:34AM  8   Chariker-Jeter article.

     10:34AM  9            With regard to the first issue, Dr. Niezgoda has used

     10:34AM 10   both the VAC and the Versatile 1 and he has opinions that he

     10:34AM 11   is ready to share with the jury on those issues.  We think

     10:34AM 12   it's very -- it's critical he be allowed to share them.

     10:34AM 13            THE COURT:  What -- Recall for me the general opinion

     10:34AM 14   of his.

     10:34AM 15            MS. GULDE:  Sure.  We asked him to evaluate the

     10:34AM 16   advertisements.  This goes partially to our false advertising

     10:34AM 17   claims and unfair competition claims, so we asked him with

     10:34AM 18   regard to BlueSky's claims that they are a lower cost

     10:34AM 19   alternative to the VAC and those things have come into

     10:34AM 20   evidence, number one, is there evidence of that, and he looked

     10:34AM 21   at that issue and said there's no -- in his -- in his medical

     10:34AM 22   opinion, there's no evidence to support those claims.

     10:34AM 23            And number two --

     10:34AM 24            THE COURT:  That it's -- that it's lower cost or an

     10:34AM 25   acceptable alternative?
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     10:34AM  1            MS. GULDE:  Both, Your Honor.

     10:34AM  2            THE COURT:  Oh, okay.

     10:34AM  3            MS. GULDE:  Because to evaluate costs, you have to

     10:34AM  4   look at whether the therapy works, obviously.  You can't just

     10:34AM  5   look at a medical device and see if on a per diem basis, on a

     10:35AM  6   per day basis, does it have a lower price.  You have to look

     10:35AM  7   and see is it going to heal the wound faster or as fast as the

     10:35AM  8   VAC.  So, he has evaluated -- First of all, he has extensive

     10:35AM  9   experience in the VAC.  He has used it for a number of years.

     10:35AM 10   I don't believe the defendants are challenging his opinion

     10:35AM 11   with regard to efficacy specifically of the VAC or cost

     10:35AM 12   effectiveness on that.

     10:35AM 13            With regards to the Versatile 1, he approached --

     10:35AM 14   Actually, he approached BlueSky about a year and-a-half or two

     10:35AM 15   years ago when they first started making these claims and they

     10:35AM 16   the started contacting various people in his institution

     10:35AM 17   trying to get them to use the BlueSky product and he said,

     10:35AM 18   Hey, I would like to test your product, I would like to do a

     10:35AM 19   pilot study and see if this is something we want to use at our

     10:35AM 20   hospital and BlueSky came back and said, no, they wouldn't

     10:35AM 21   sell him any pumps.  That changed after the Medicare decision

     10:35AM 22   in the Fall of last year which we're not talking about, but

     10:36AM 23   after that BlueSky's activities increased exponentially in the

     10:36AM 24   market.  He started getting weekly e-mails and phone calls

     10:36AM 25   from BlueSky saying your institution ought to be using our
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     10:36AM  1   product, so he said I asked you once before, you wouldn't sell

     10:36AM  2   me pumps, will you do it now and they agreed, and so he has

     10:36AM  3   had the opportunity now to place three patients on the

     10:36AM  4   Versatile 1 product and to evaluate how that product

     10:36AM  5   compared -- how that product performed compared to his

     10:36AM  6   experiences with the VAC and that's what he plans to testify

     10:36AM  7   to.

     10:36AM  8            THE COURT:  What's the bottom line?

     10:36AM  9            MS. GULDE:  The bottom line is that he conducted this

     10:36AM 10   pilot study in accordance with industry standards.  He does

     10:36AM 11   this for other products all the time.  He is the head of the

     10:36AM 12   Technology Assessment Committee for Aurora Health Care System

     10:36AM 13   which is 43 hospitals.  He makes those decisions.  So, he does

     10:36AM 14   this as part of his routine job all the time and bottom line

     10:36AM 15   is that he believes that their product does not perform as

     10:36AM 16   well as the VAC, that it does not have the same clinical

     10:37AM 17   outcomes and that he has firsthand experience with that.

     10:37AM 18            THE COURT:  Okay.

     10:37AM 19            MS. GULDE:  One other thing, Judge, that he's had

     10:37AM 20   experience with that's relevant to this issue and that is he

     10:37AM 21   actually had patients that he discharged to a nursing home on

     10:37AM 22   the VAC.  He had written an order for a VAC.  They came back

     10:37AM 23   into his clinic on follow-up.  He looked at their wounds,

     10:37AM 24   didn't know what had happened because the wounds had

     10:37AM 25   deteriorated, investigated and determined they had been
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     10:37AM  1   switched at the nursing home to the Versatile 1 product, so he

     10:37AM  2   has those patients to talk about as well.

     10:37AM  3            THE COURT:  That was the comparison of the VAC and

     10:37AM  4   the Versatile 1.  What was the second issue?

     10:37AM  5            MS. GULDE:  The second issue is with regard to the

     10:37AM  6   prior art.  Judge, we don't expect Niezgoda's testimony to be

     10:37AM  7   extensive at all on this issue.  We have Dr. Orgill who is

     10:37AM  8   going to talk about that issue, but everybody that's been on

     10:37AM  9   the stand thus far has talked about Chariker, the Chariker

     10:37AM 10   article.  He has some observations.  He was in the wound care

     10:37AM 11   field at the time, the relevant time periods, and he's had

     10:37AM 12   some -- some personal experience with that type of technology

     10:38AM 13   that's discussed in that article, so we plan to offer pretty

     10:38AM 14   limited testimony of his that just says what -- how -- what

     10:38AM 15   his interpretation of that article is, what his own firsthand

     10:38AM 16   experience is with these types of devices in wound care

     10:38AM 17   treatment --

     10:38AM 18            THE COURT:  With Chariker-Jeter devices?

     10:38AM 19            MS. GULDE:  Devices similar to that.  Sure, Your

     10:38AM 20   Honor.

     10:38AM 21            THE COURT:  And, again, what's the bottom line?

     10:38AM 22            MS. GULDE:  The bottom line is that he says that's an

     10:38AM 23   article instructive to fistulas and that it has nothing to do

     10:38AM 24   with -- it does not suggest the use of suction to cause new

     10:38AM 25   tissue growth in a wound.
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     10:38AM  1            THE COURT:  Okay.  Thank you, Ms. Gulde.

     10:38AM  2            MS. GULDE:  Sure.

     10:38AM  3            THE COURT:  Okay.

     10:38AM  4            MR. SADLER:  Mr. Powers will present our position,

     10:38AM  5   Your Honor.

     10:38AM  6            THE COURT:  I'm glad you and Mr. Partridge can be

     10:38AM  7   here to watch Mr. Powers.

     10:38AM  8            MR. SADLER:  I was told there would be

     10:38AM  9   air-conditioning.

     10:38AM 10            MR. PARTRIDGE:  We did take note of your comments at

     10:39AM 11   the last hearing.

     10:39AM 12            THE COURT:  He was unbelievably good on a hot Sunday

     10:39AM 13   evening over here.  I just want you to know, so he did a great

     10:39AM 14   job.  I was just -- I just regretted that his mentors weren't

     10:39AM 15   here to watch him.  It was -- it was sadness that I put aside

     10:39AM 16   and gone forward.  Okay.  Mr. Powers.

     10:39AM 17            MR. POWERS:  Well, Your Honor, I am grateful for the

     10:39AM 18   increased audience but more grateful for the air-conditioning,

     10:39AM 19   so --

     10:39AM 20            THE COURT:  Well said.  Well said.

     10:39AM 21            MR. POWERS:  Turning first, we have a couple of

     10:39AM 22   exhibit objections to deal with but we can deal with that in a

     10:39AM 23   moment.  To turn first to Dr. Niezgoda testimony, in

     10:39AM 24   Dr. Niezgoda's testimony there are two issues that Ms. Gulde

     10:39AM 25   outlined we are the issues we're concerned about.  The first
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     10:39AM  1   is the comparison evidence relating to comparison between the

     10:39AM  2   Versatile 1 and the VAC.  And the costs and efficacy opinions

     10:39AM  3   that Ms. Gulde described are entirely reliant on

     10:39AM  4   Dr. Niezgoda's comparison of those two products.  There are

     10:40AM  5   three basic pieces of evidence that underlie Dr. Niezgoda's

     10:40AM  6   opinion.  The first is the last that Ms. Gulde talked about

     10:40AM  7   which is Dr. Niezgoda had two patients for whom he wrote a

     10:40AM  8   prescription for VAC therapy.  They were discharged to an

     10:40AM  9   acute care clinic someplace where Dr. Niezgoda doesn't work

     10:40AM 10   and they were -- they were given the BlueSky product according

     10:40AM 11   to some nurses that Dr. Niezgoda talked about.  Dr. Niezgoda

     10:40AM 12   never saw the BlueSky product.  He doesn't know how it was

     10:40AM 13   applied.  He doesn't know what kind of dressing was applied.

     10:40AM 14   He doesn't know how often it was changed.  He doesn't know

     10:40AM 15   anything in detail about how the BlueSky product was actually

     10:40AM 16   used in those two instances.  All he knows is once the

     10:40AM 17   patients came back, they no longer had the BlueSky Versatile 1

     10:40AM 18   product on them.

     10:40AM 19            The patients's wound had deteriorated.

     10:40AM 20            THE COURT:  Well, let me -- help me, if you would.

     10:40AM 21   What kind of investigation do you understand Dr. Niezgoda made

     10:41AM 22   about this situation?  Did he -- did he find out whether the

     10:41AM 23   Versatile 1 had been employed with these two patients in an

     10:41AM 24   appropriate way?  Did he -- What kind of investigation do you

     10:41AM 25   understand he did?
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     10:41AM  1            MR. POWERS:  Our understanding of the investigation

     10:41AM  2   he did is he called the acute care clinic and asked what had

     10:41AM  3   happened and he was told that they had been on Versatile 1

     10:41AM  4   product but beyond that he knew -- he had no more information

     10:41AM  5   and we asked him about this at his deposition.  He was asked,

     10:41AM  6   And tell me everything you can about the nature of her

     10:41AM  7   treatment at the subacute facility.  The answer was, I don't

     10:41AM  8   have immediate recall of any of those details.  And the next

     10:41AM  9   question is, So all you know is that she was on the BlueSky

     10:41AM 10   device, and the answer was, that's correct.  And the next

     10:41AM 11   question is, Don't -- You don't know what type of dressings

     10:41AM 12   were used.  The answer, As far as the BlueSky device?

     10:41AM 13   Question, That's correct.  Answer, No, I don't.

     10:41AM 14            This is plainly insufficient -- I mean, to begin

     10:42AM 15   with, it's anecdotal evidence of just two instances of this

     10:42AM 16   product being applied and you can't extrapolate two instances

     10:42AM 17   there might be all kinds of explanations for why the wounds

     10:42AM 18   deteriorated in these instances, the quality of care at the

     10:42AM 19   acute care clinic, particular interactions with these

     10:42AM 20   individual patients.  There is no way you can make an

     10:42AM 21   extrapolation from just these two anecdotal experiences to a

     10:42AM 22   broad opinion that the Versatile 1 is less effective than the

     10:42AM 23   VAC.  Add on top of that that Dr. Niezgoda doesn't know the

     10:42AM 24   details of what happened in these two anecdotal experiences

     10:42AM 25   and it makes it even more unreliable to rely on this kind of
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     10:42AM  1   evidence to make an extrapolation to further -- to a broad

     10:42AM  2   opinion concerning the comparative efficacy.

     10:42AM  3            THE COURT:  Okay.  Thank you.  Go to the issue about

     10:42AM  4   Dr. Niezgoda's own tests of the product.

     10:42AM  5            MR. POWERS:  And that issue is -- is primarily a

     10:42AM  6   disclosure issue, Your Honor.  Dr. Niezgoda's last expert

     10:43AM  7   report in this case was January 4th, 2006.  In that report he

     10:43AM  8   did not disclose that he was doing these comparative studies

     10:43AM  9   to determine whether the Versatile 1 and the VAC operated in

     10:43AM 10   the same manner or one was more effective than the other.  He

     10:43AM 11   testified in his deposition that he had decided he was going

     10:43AM 12   to do that study as early as November 2005.  Yet, it doesn't

     10:43AM 13   appear in his expert report.  He then purchases a Versatile 1

     10:43AM 14   to conduct this study or two Versatile 1s I think on January

     10:43AM 15   9th, 2006, five days after his last expert report.  He never

     10:43AM 16   supplements his expert report with any of the conclusions or

     10:43AM 17   opinions regarding a comparison between the two products.  The

     10:43AM 18   first -- the first time we ever had a hint that he was doing

     10:43AM 19   this was April 28th when we received a couple of days before

     10:43AM 20   his deposition production of about 5,000 pages of documents

     10:43AM 21   which included towards the end a stack of pictures.  In that

     10:44AM 22   stack of pictures there were a couple of pages that had

     10:44AM 23   pictures and at the top said something like BlueSky and VAC or

     10:44AM 24   Versatile 1 and VAC.  At his deposition, he talked about the

     10:44AM 25   fact that he had done these comparative studies.  At that time
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     10:44AM  1   we still had not received any of the medical records related

     10:44AM  2   to the studies.  We knew no details of it leading up to it

     10:44AM  3   other than these couple of pictures that might have led us to

     10:44AM  4   believe that had happened, but even that would require some

     10:44AM  5   amount of clairvoyance to figure out if that's what was

     10:44AM  6   intended by those pictures.

     10:44AM  7            THE COURT:  Did you get the additional information?

     10:44AM  8            MR. POWERS:  We got the additional information on May

     10:44AM  9   27th, three days before we came here, Your Honor, to pick a

     10:44AM 10   jury.  It's far too late for us to -- we didn't -- we haven't

     10:44AM 11   had his deposition again.  It's far too late at this point to

     10:44AM 12   ask us to take the deposition again.  The plaintiffs have

     10:44AM 13   taken the position that it's too late to be taking depositions

     10:44AM 14   on new issues.  This is clearly a new issue.  With BlueSky,

     10:44AM 15   they were excluded from talking about their efforts even to

     10:45AM 16   get a Cleveland Clinic study going.  This is beyond that.

     10:45AM 17   This is the plaintiffs want to talk about we tried to get a

     10:45AM 18   study going, we got the study going, and now we want to talk

     10:45AM 19   about the results even though the pertinent information

     10:45AM 20   relating to that was not disclosed until three days before

     10:45AM 21   trial and you had -- and the defendants have not had an

     10:45AM 22   opportunity to cross examine Dr. Niezgoda on those issues.

     10:45AM 23            THE COURT:  Okay.  Thank you, Mr. Powers.  Go to the

     10:45AM 24   prior art problem.

     10:45AM 25            MR. POWERS:  The prior art problem is fairly straight
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     10:45AM  1   forward, I think, Your Honor.  Ms. Gulde has said that she

     10:45AM  2   doesn't want Dr. Niezgoda to opine extensively on prior art

     10:45AM  3   and our view is there's no need for him to do it at all.  He

     10:45AM  4   hasn't read any of the patent claims in this case.  He hasn't

     10:45AM  5   reviewed the Court's claims constructions.  He don't know

     10:45AM  6   whether the prior art described or teaches the claims at issue

     10:45AM  7   in this case.  All he has an opinion about is whether the

     10:45AM  8   prior art teaches the VAC and that's not the issue in this

     10:46AM  9   case and if we have Dr. Orgill up here saying I believe that

     10:46AM 10   the prior art teaches the patent claims in this case and we

     10:46AM 11   have Dr. Niezgoda saying I believe the prior art teaches the

     10:46AM 12   VAC or doesn't teach the VAC, that's just going to confuse the

     10:46AM 13   jury and confuse the issues.  There's no need for it.  If he's

     10:46AM 14   not going to testify about it extensively we may as well just

     10:46AM 15   not have him testify about it at all because it doesn't go to

     10:46AM 16   any issue in the case.

     10:46AM 17            THE COURT:  Okay.  Thank you, Mr. Powers.  That was a

     10:46AM 18   versus succinct statement.  Mr. Espey any --

     10:46AM 19            MR. ESPEY:  Nothing further.

     10:46AM 20            THE COURT:  Okay.  I don't see how you could add

     10:46AM 21   anything further.  Okay.  Ms. Gulde, talk about those issues

     10:46AM 22   now.

     10:46AM 23            MS. GULDE:  Thank you, Your Honor.  And I know how

     10:46AM 24   much Your Honor likes notebooks, so on the disclosure issue

     10:46AM 25   I --
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     10:46AM  1            THE COURT:  You can hand it to the great David

     10:46AM  2   Babaian.  The one and only David Babaian and the one and only

     10:46AM  3   Kerry Schonwald.

     10:47AM  4            THE COURT:  Okay.

     10:47AM  5            MS. GULDE:  I'll take them in the order that

     10:47AM  6   Mr. Powers addressed them, Your Honor.  With regard to the

     10:47AM  7   patients that Dr. Niezgoda saw that were switched without his

     10:47AM  8   permission, he didn't have access to the records at the

     10:47AM  9   nursing home facilities.  That's what he testified to.  In

     10:47AM 10   fact, they questioned him about those patients and he was able

     10:47AM 11   to testify in great detail about the patients's conditions

     10:47AM 12   upon placement of the VAC, upon return from the VAC.  So, he

     10:47AM 13   was able to do that.  The fact that he doesn't know

     10:47AM 14   specifically what dressing was put on them at the nursing home

     10:47AM 15   I don't believe prohibits him from opining that what he saw

     10:47AM 16   when he came back with the understanding and one of these

     10:47AM 17   cases the patient actually told him they were put on the

     10:47AM 18   Versatile 1.  One was the nursing home that he investigated.

     10:47AM 19            THE COURT:  Let me tell you, the --

     10:47AM 20            MS. GULDE:  Sure.

     10:47AM 21            THE COURT:  The problem, and I want you to help me

     10:47AM 22   with this.  The problem that I have is I am concerned that we

     10:47AM 23   don't know, for example, if the Versatile 1 was employed in a

     10:48AM 24   correct manner in treating these people and if it turns out

     10:48AM 25   that for some reason the application was incorrect then, of
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     10:48AM  1   course, you would have gotten a bad result.  That concerns me.

     10:48AM  2   Address that.

     10:48AM  3            MS. GULDE:  There's two response, Your Honor.  First

     10:48AM  4   of all, his subsequent use, which we'll get to in a moment

     10:48AM  5   which he used the Versatile 1, his findings were very

     10:48AM  6   consistent with what he saw with these two patients when they

     10:48AM  7   came back from the skilled nursing facility, so that would

     10:48AM  8   tend to corroborate the fact this was a product issue and not

     10:48AM  9   a user issue.

     10:48AM 10            Second, I mean, I think that's perfectly appropriate

     10:48AM 11   cross-examination material for him.  He talks about these

     10:48AM 12   patients.  They can say, well, you didn't know what

     10:48AM 13   dressing -- BlueSky, how it was used, any of that.  I said two

     10:48AM 14   points.  Actually, a third, which is that defendants have

     10:48AM 15   offered and have stated their intent to continue to offer a

     10:48AM 16   lot of anecdotal evidence about problems with the VAC.

     10:49AM 17   There's no evidence, nothing in the record, about whether it

     10:49AM 18   was used appropriately.

     10:49AM 19            THE COURT:  Tell me what you understand the

     10:49AM 20   defendants plan to do in that regard.

     10:49AM 21            MS. GULDE:  I think you started to hear it yesterday,

     10:49AM 22   Your Honor, when Mr. Weston was on the stand and he went

     10:49AM 23   through the Donna Lockhart Goudberg and she said that VAC foam

     10:49AM 24   can deteriorate and get stuck in the wound and can be painful

     10:49AM 25   to remove.  They have just massive amounts of that kind of
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     10:49AM  1   deposition testimony and documents designated.  Ms. --

     10:49AM  2   Ms. Shelley Taylor who you've heard some reference to.

     10:49AM  3   Penny Campbell who you've heard some reference to both have

     10:49AM  4   deposition testimony that has been designated on those

     10:49AM  5   subjects and those aren't even experts, Your Honor.  I'm

     10:49AM  6   sorry.

     10:49AM  7            THE COURT:  Okay.  And have they -- are they

     10:49AM  8   testifying from experience where they have seen the VAC being

     10:49AM  9   used properly and then having these problems?

     10:49AM 10            MS. GULDE:  It is not clear, Your Honor.  I mean,

     10:50AM 11   there is some testimony.  I put some behind tab 12 in your

     10:50AM 12   notebook from Shelley Taylor and these are designations,

     10:50AM 13   deposition designations that were made by BlueSky.  You will

     10:50AM 14   see that she was questioned about whether she had any

     10:50AM 15   anecdotal information concerning the effectiveness of BlueSky

     10:50AM 16   product on fistulas.

     10:50AM 17            THE COURT:  I'm sorry.  Where are you?

     10:50AM 18            MS. GULDE:  Behind tab 12.  I'm reading from the

     10:50AM 19   initial deposition excerpt that you see there.

     10:50AM 20            THE COURT:  Are you aware of anecdotal information.

     10:50AM 21            MS. GULDE:  Yes.  And she said that they have been

     10:50AM 22   doing case studies and presented some of that.  But then if

     10:50AM 23   you read on, she is talking about complaints about the VAC.

     10:50AM 24            THE COURT:  Okay.  Let me see that.

     10:51AM 25       (Examined by the Court.)
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     10:51AM  1            THE COURT:  Okay.  I am going to have to talk

     10:51AM  2   about -- about Shelley Taylor's testimony because, again, it

     10:51AM  3   appears to be anecdotal.  It appears to be receiving

     10:51AM  4   complaints where she doesn't know if it was applied properly

     10:51AM  5   or whatever, and, you know, it -- I -- I mean, what's going to

     10:52AM  6   be good for one is good for the other.  I see the exact same

     10:52AM  7   problem that -- that defendants are raising with Dr. Niezgoda.

     10:52AM  8            MR. ESPEY:  Niezgoda.

     10:52AM  9            THE COURT:  Niezgoda problems.  I see the same

     10:52AM 10   problem on the other side.

     10:52AM 11            MR. ESPEY:  Both sides I think have done a fair

     10:52AM 12   amount of designation of this anecdotal evidence.  We've

     10:52AM 13   proposed that the clinicians be limited to what they -- what

     10:52AM 14   they do in the firsthand experience, what they see with their

     10:52AM 15   eyes and that sort of thing.  Shelley Taylor, you will

     10:52AM 16   recall --

     10:52AM 17            THE COURT:  Well, so you're -- you're not even

     10:52AM 18   proposing to put on this testimony of Shelley -- Shelley

     10:52AM 19   Taylor?

     10:52AM 20            MR. ESPEY:  Right.  We -- She's the one whose been

     10:52AM 21   called up to active service, so we actually intend to call her

     10:52AM 22   live or we hope to call her life but we designated just in the

     10:52AM 23   event we can't because the government has other plans for her,

     10:53AM 24   but we will -- we are amenable to limiting the clinician's

     10:53AM 25   testimony to the firsthand experience.
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     10:53AM  1            MS. GULDE:  And, Your Honor, let me tell you the

     10:53AM  2   problem with that.  One of the things Ms. Tailor says in her

     10:53AM  3   deposition and they've got case studies that she has done that

     10:53AM  4   they have marked where she says, Okay.  I have this wound

     10:53AM  5   where some foam was left in the wound and it became infected.

     10:53AM  6   Here's what I did with that wound with the Versatile 1

     10:53AM  7   product.  There's no evidence that she knew why the foam got

     10:53AM  8   left in there or for any of that.  This is just one example.

     10:53AM  9   I don't -- Bob -- Mr. Espey and I did have some discussions

     10:53AM 10   about limiting it that way and I think that -- that there is

     10:53AM 11   just too much of this in the case that they've designated -- I

     10:53AM 12   mean --

     10:53AM 13            THE COURT:  Well, it's going to be -- what's good for

     10:53AM 14   one is good for the other, and, basically, I am not -- I mean,

     10:53AM 15   I am going to hear so much stuff about this.  At any rate, I'm

     10:53AM 16   really not in favor of anecdotal evidence, especially where

     10:53AM 17   you don't know what happened, you don't know why the problem

     10:53AM 18   exists, you don't know it happened to be a problem with some

     10:54AM 19   prior application.  So, my goal, basically, is would be to cut

     10:54AM 20   out the anecdotal evidence, including Ms. Shelley Taylor's

     10:54AM 21   evidence and Dr. Niezgoda's evidence.  So, that's pretty much

     10:54AM 22   where I would be.

     10:54AM 23            MR. POWERS:  Your Honor, there's one issue if I could

     10:54AM 24   address on the false advertising claim.  I think there's an

     10:54AM 25   issue of state of mind.  I don't know -- to some extent, I
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     10:54AM  1   don't know if we want to cut that too broadly to cut out --

     10:54AM  2            MR. ESPEY:  No, I think -- it's -- I think the ruling

     10:54AM  3   is appropriate, you can only discuss what you have observed

     10:54AM  4   firsthand.

     10:54AM  5            THE COURT:  Well, and my view would be, too, that if

     10:54AM  6   she observed there's a problem with foam but she didn't put

     10:54AM  7   the foam in there, she doesn't know how the foam got there,

     10:54AM  8   she doesn't know how the treatment occurred, she can't testify

     10:54AM  9   about it.

     10:54AM 10            MR. ESPEY:  Yeah.  I agree.  In that case I don't

     10:55AM 11   think it's a big deal.  The false advertising is whether or

     10:55AM 12   not when you remove the foam it tears out healthy tissue, not

     10:55AM 13   whether if the foam is left in it causes infection.

     10:55AM 14            MS. GULDE:  Your Honor, I don't believe there's been

     10:55AM 15   evidence submitted that these clinicians or clinicians that

     10:55AM 16   you have designated, that the defendants have designated, have

     10:55AM 17   firsthand experience with that foam.  They are relying on

     10:55AM 18   things that they've read in -- and heard Mr. Weston talk about

     10:55AM 19   some article yesterday that was written with regard to infants

     10:55AM 20   and adolescents and that article does not, in fact, say that

     10:55AM 21   there's an issue with tearing out healthy tissue and we'll

     10:55AM 22   address that but that's the type of stuff they are using to

     10:55AM 23   support those advertising claims that are all anecdotal, so

     10:55AM 24   I --

     10:55AM 25            THE COURT:  Well, you know, experts can testify about
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     10:55AM  1   hearsay but -- but even then I think there has to be some

     10:55AM  2   indicia of reliability and to start going into anecdotal

     10:55AM  3   information where we don't have any background information, we

     10:56AM  4   don't know what the facts of the application were I think gets

     10:56AM  5   us into dangerous territory and I can't draw any lines with

     10:56AM  6   anybody about that.  I mean, it just becomes -- we just dump

     10:56AM  7   everything into this Court.

     10:56AM  8            MS. GULDE:  Well, Your Honor, with regard to

     10:56AM  9   Dr. Niezgoda and these people we have been talking about with

     10:56AM 10   regard to defendant's anecdotal evidence have not been

     10:56AM 11   designated as experts.  Going back to Dr. Niezgoda, the

     10:56AM 12   primary point to be made with these patient is they were

     10:56AM 13   switched from the VAC to the Versatile 1 without his consent

     10:56AM 14   at the nursing home and when they came back he does not see

     10:56AM 15   what he would have expected to see had the wounds remained on

     10:56AM 16   the VAC.  I mean, that's -- With the additional evidence that

     10:56AM 17   he has now, firsthand experience on patients with the

     10:56AM 18   Versatile 1, I think that that's -- that is all that is

     10:56AM 19   necessary for us to sat with Dr. Niezgoda on that issue.

     10:56AM 20            THE COURT:  Okay.  Tell me.  I am concerned about the

     10:56AM 21   disclosure issue.

     10:56AM 22            MS. GULDE:  Sure.  And I will address that.

     10:56AM 23   Dr. Niezgoda has submitted four experts reports starting in

     10:56AM 24   November of 2004.  In he every one of those -- Well, in the

     10:57AM 25   2001 report -- and his subsequent reports, he talks about his
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     10:57AM  1   opinion with regard to the lack of substantiation for

     10:57AM  2   BlueSky's advertising claims.  In a supplemental report that

     10:57AM  3   was submitted in January of 2006, he talks about the two

     10:57AM  4   patients of his that were switched to the Versatile 1 product

     10:57AM  5   and then defendants did not notice his deposition until April

     10:57AM  6   of this year and they did not specifically ask for patient

     10:57AM  7   charts.  The patient charts are not in his physical

     10:57AM  8   possession.  He doesn't have the right to just go voluntarily

     10:57AM  9   pull those and produce them.  But in any event, prior to his

     10:57AM 10   deposition, he had finally gotten the agreement, the consent

     10:57AM 11   from BlueSky to use their pumps.  He did start to use it.  We

     10:57AM 12   timely produced -- prior to his deposition in accordance with

     10:57AM 13   the agreement the parties had for exchange of materials

     10:57AM 14   related to the deposition, we timely sent them what he had in

     10:57AM 15   his file, personal file on those patients which was the

     10:58AM 16   photographs.  The photographs were marked by the defendants,

     10:58AM 17   by Medela, at the deposition.  BlueSky did not participate in

     10:58AM 18   his deposition.  And -- but -- but the -- Medela's attorney

     10:58AM 19   opted not to ask him any questions about those photographs.

     10:58AM 20   When they asked the question and they were told these were

     10:58AM 21   patients he was using the Versatile 1 on because he placed it

     10:58AM 22   on them, they just stopped and didn't ask any more questions.

     10:58AM 23   So, I -- I asked him questions at his depositions about

     10:58AM 24   whether he was fully prepared to testify about those

     10:58AM 25   photographs and because they had raised the issue of charts I
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     10:58AM  1   asked him if he needed charts in order to have formed opinions

     10:58AM  2   about these -- or express opinions on these patients.  He said

     10:58AM  3   he did not.  Mr. Lukin made the objection on the record they

     10:58AM  4   had not been given the charts, they thought they needed an

     10:58AM  5   additional deposition of Dr. Niezgoda.  That was on May 1.  On

     10:58AM  6   the evening of May 1, Your Honor, and if you look behind tab

     10:58AM  7   number 11, and let me give you a moment to read this e-mail,

     10:59AM  8   if I may.

     10:59AM  9            THE COURT:  Okay.  Hold on.  This is an e-mail --

     10:59AM 10   behind tab 11.  I'm sorry.

     10:59AM 11            MS. GULDE:  This is an e-mail that I sent to

     10:59AM 12   Mr. Lukin at 9:39 p.m. on May 1, the day that Dr. Niezgoda's

     10:59AM 13   deposition was taken.

     10:59AM 14            THE COURT:  You need to get a life, Ms. Gulde.

     10:59AM 15            MR. MACON:  Your Honor, if that was the latest one,

     10:59AM 16   we would be happy.

     10:59AM 17            MS. GULDE:  That's the earliest night I've been

     10:59AM 18   asleep since May 1st, Your Honor, I will testify.

     10:59AM 19            THE COURT:  Okay.  At any rate, that being set aside.

     10:59AM 20   Okay.  So, that was your e-mail.

     10:59AM 21            MS. GULDE:  Yes.  I got no response, Your Honor.  And

     10:59AM 22   there have been issues with late production by both sides

     10:59AM 23   throughout the case and we've always worked these things out

     11:00AM 24   and even though I didn't get a response from Mr. Lukin, I went

     11:00AM 25   back -- immediately went back to Dr. Niezgoda and said can you
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     11:00AM  1   get the charts, can you try to expedite the process and get

     11:00AM  2   the charts since Medela has asked for them and he did and

     11:00AM  3   we've produced those as quickly as he was able to get them

     11:00AM  4   available which Mr. Powers said was May 26th.  Again, they got

     11:00AM  5   the charts.  We designated them as trial exhibits.  They

     11:00AM  6   included the photographs.  They've never come to us and said

     11:00AM  7   can we have an additional deposition.  They've not responded

     11:00AM  8   in any way to my offer to try to resolve this issue.  And so,

     11:00AM  9   you know, the -- the timing of it, Your Honor, was beyond our

     11:00AM 10   control.  I mean, this was -- this was an issue where BlueSky

     11:00AM 11   refused to sell him pumps.  They're -- they're out -- Let's

     11:00AM 12   put it in context.  They're out in the market saying our

     11:00AM 13   product work as well but about costs less than the VAC.  He

     11:00AM 14   wanted to test that.  They wouldn't allow him to do that until

     11:00AM 15   after his -- the last expert report deadline.

     11:01AM 16            THE COURT:  You can't buy these machines on the open

     11:01AM 17   market or --

     11:01AM 18            MS. GULDE:  No, Your Honor.  You have to buy them

     11:01AM 19   through the BlueSky distributors.

     11:01AM 20            THE COURT:  Okay.

     11:01AM 21            MS. GULDE:  That's what he attempted to do.

     11:01AM 22            THE COURT:  Okay.

     11:01AM 23            MS. GULDE:  Dr. Niezgoda is here and he's prepared to

     11:01AM 24   testify to this.

     11:01AM 25            THE COURT:  I take your word for it.
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     11:01AM  1            MS. GULDE:  Okay.

     11:01AM  2            THE COURT:  What about the prior art?  Dr. Niezgoda

     11:01AM  3   is not going to testify about patentability or the patents or

     11:01AM  4   anything, so why would -- why would he talk about prior art?

     11:01AM  5            MS. GULDE:  Your Honor, the people who testify as to

     11:01AM  6   the patent issues rely on persons of ordinary skill in the

     11:01AM  7   art, as you're aware, like Dr. Niezgoda, to interpret the

     11:01AM  8   prior art.  Just because he is not giving an opinion on the

     11:01AM  9   ultimate issue of patent validity does not mean he is

     11:01AM 10   prohibited in any way from talking about his knowledge of the

     11:01AM 11   state of the prior art during the relevant time frame.  In

     11:01AM 12   connection with that, he can look at what was out there, which

     11:01AM 13   is -- which is all he's done.

     11:02AM 14            THE COURT:  And so help me one more time.

     11:02AM 15            MS. GULDE:  Sure.

     11:02AM 16            THE COURT:  What is his testimony about the prior

     11:02AM 17   art?

     11:02AM 18            MS. GULDE:  Just that he has reviewed the

     11:02AM 19   Chariker-Jeter article and that to him it does not -- that

     11:02AM 20   article relates solely to fistulas and to the use of suction

     11:02AM 21   on fistulas.  That -- that is as far as we need him to go on

     11:02AM 22   that, Your Honor.

     11:02AM 23            THE COURT:  Okay.

     11:02AM 24            MS. GULDE:  And then also -- I'm sorry.  That's all

     11:02AM 25   with regard to specific prior art references that they've
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     11:02AM  1   cited.  Obviously, I believe he has the right to talk about

     11:02AM  2   his general -- what was going on in his practice, what he knew

     11:02AM  3   at the time during the time frames that these articles came

     11:02AM  4   out.

     11:02AM  5            And one more point on that, Your Honor.  Again,

     11:02AM  6   defendants have persons who are testifying with regard to the

     11:02AM  7   prior art.  I hate to pick on Ms. Taylor, but if you go back

     11:02AM  8   behind tab number 12, and, again, she is not an expert.  Not

     11:02AM  9   been designated as an expert.  And let me give you a moment to

     11:02AM 10   read some more of BlueSky's designations in this regard.

     11:03AM 11       (Examined by the Court.)

     11:03AM 12            THE COURT:  Are you talking about where she talks

     11:03AM 13   about the purpose of Chariker-Jeter?

     11:03AM 14            MS. GULDE:  Yes.  She refers to historical evidence

     11:03AM 15   and she's asked what she is referring to and she is talking

     11:03AM 16   about Katherine Jeter's work and the information published in

     11:03AM 17   Russia.  Those are two of the Russian articles, the

     11:03AM 18   Chariker-Jeter articles, and if you go down to the last

     11:03AM 19   excerpt, she is talking specifically about specifics of the

     11:03AM 20   Chariker-Jeter article.  They have other people, Your Honor,

     11:03AM 21   who -- again, these are just examples that I was quickly able

     11:03AM 22   to pull out, so this -- this needs to be addressed

     11:03AM 23   reciprocally.  If they are willing to say that no one other

     11:03AM 24   than their designated patent experts are going to discuss

     11:03AM 25   prior art --
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     11:03AM  1            THE COURT:  Okay.  Let me -- Let me ask you,

     11:03AM  2   Ms. Gulde:  Have you gotten all the production in regard to

     11:04AM  3   Dr. Niezgoda's evaluation of the Versatile machine on

     11:04AM  4   patients?  Have you gotten all that information produced to

     11:04AM  5   the other side?

     11:04AM  6            MS. GULDE:  Yes, Your Honor.  Absolutely.

     11:04AM  7            THE COURT:  Every bit of it.

     11:04AM  8            MS. GULDE:  Yes, sir.

     11:04AM  9            THE COURT:  Okay.  Here we are, guys.  Thank you very

     11:04AM 10   much.  Good arguments.  I tell you what -- That's fine,

     11:04AM 11   Mr. Powers.  I appreciate -- I know you are burning for

     11:04AM 12   utterance.  That's -- that's a phrase that my great mentor

     11:04AM 13   Bill Duncan used to say.  I know you're burning for utterance.

     11:04AM 14   And your utterances are good, Mr. Powers.  They are

     11:04AM 15   exceptionally good.  So, I commend you.  And I'm glad your

     11:04AM 16   mentors, your own mentors, were here to see your first rate

     11:04AM 17   performance.

     11:04AM 18            Dr. Niezgoda's not going to be able to testify about

     11:04AM 19   the referral of patients where the Versatile was substituted.

     11:05AM 20   He can testify about his own experiments under these

     11:05AM 21   conditions:  All documents are to be delivered -- make sure

     11:05AM 22   all documents are delivered to defendants and he's made

     11:05AM 23   available for a deposition during my off week and so

     11:05AM 24   defendants have the right to depose him next week.

     11:05AM 25            MR. MACON:  Now, he is to be our witness on Friday,
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     11:05AM  1   Your Honor.  We'll make him available tonight, --

     11:05AM  2            THE COURT:  Well, he's not going to finish on Friday,

     11:05AM  3   is he?

     11:05AM  4            MR. MACON:  Your Honor, our hope -- our hope is that

     11:05AM  5   he would.

     11:05AM  6            THE COURT:  Well, I will tell you, you can start him.

     11:05AM  7   I will -- we'll just take his testimony, his direct.

     11:05AM  8            MR. MACON:  That is --

     11:05AM  9            THE COURT:  You can reserve that issue on your cross.

     11:05AM 10   We'll go through all the cross.  You can reserve that issue

     11:05AM 11   and he will be deposed next week and you can bring him back

     11:05AM 12   when we start up and that -- you can cross examine him on

     11:06AM 13   that.  Okay?  So, Dr. Niezgoda, where are you from, Doctor?

     11:06AM 14            THE WITNESS:  From Milwaukee.

     11:06AM 15            THE COURT:  Milwaukee.  My son lives in Milwaukee

     11:06AM 16   now.  Have you heard of the Argosy Foundation?

     11:06AM 17            THE WITNESS:  No, sir, I have not.

     11:06AM 18            THE COURT:  They have lots of money.  You may want

     11:06AM 19   somebody to support -- I think they are more involved in

     11:06AM 20   education, but he lives in Milwaukee.  Likes it a lot.  He

     11:06AM 21   just moved there.

     11:06AM 22            THE WITNESS:  Maybe I'll get his name and then we'll

     11:06AM 23   have a beer.

     11:06AM 24            THE COURT:  I don't know if he -- You know, my

     11:06AM 25   family's never been into drinking, so -- but I know he'd drink
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     11:06AM  1   a cup of coffee with you.

     11:06AM  2            MR. MACON:  A piece of Milwaukee if you don't drink

     11:06AM  3   beer.

     11:06AM  4            THE COURT:  Let's wait until after the appeal is

     11:06AM  5   over, if we could.  Okay.  Is that clear?

     11:06AM  6            MR. ESPEY:  Yes, Your Honor.

     11:06AM  7            MR. MACON:  Your Honor, just -- I haven't talked to

     11:06AM  8   Dr. Niezgoda.  Can we do it in Milwaukee, mutually convenient

     11:06AM  9   time?

     11:06AM 10            THE COURT:  Doctor, I know how busy you are, but I'm

     11:06AM 11   going to need you here.  I mean, because I think that's just

     11:06AM 12   fair to everybody.  That's where everybody is.  I know you're

     11:07AM 13   a busy man, Doctor.  Can you find some time to --

     11:07AM 14            THE WITNESS:  It would be absolutely physically

     11:07AM 15   impossible for me to get back here next week.

     11:07AM 16            THE COURT:  When can you get back here?

     11:07AM 17            THE WITNESS:  I don't know that I can get back here

     11:07AM 18   in the next six weeks.

     11:07AM 19            MR. PARTRIDGE:  Your Honor, we'll work it out.  We

     11:07AM 20   will work it out with him.

     11:07AM 21            THE COURT:  Then Friday afternoon.  You will be here

     11:07AM 22   Friday.  We can depose you --

     11:07AM 23            THE WITNESS:  I'm available at your disposal until I

     11:07AM 24   get on that plane this weekend.

     11:07AM 25            THE COURT:  So, you'll be here through Saturday?
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     11:07AM  1            THE WITNESS:  Yes, sir.

     11:07AM  2            THE COURT:  Okay.  You can take the deposition Friday

     11:07AM  3   and we will video the deposition.  If the doctor is not able

     11:07AM  4   to be back here, and you can -- you can show the video

     11:07AM  5   cross-examination.  Do you understand what I'm saying?

     11:07AM  6            MR. MACON:  Yes, sir.  Yes, Honor.

     11:07AM  7            MR. PARTRIDGE:  Yes, Your Honor.

     11:07AM  8            THE COURT:  So, Doctor, you don't have to come back,

     11:07AM  9   you'll be videoed, you will be cross-examined on this subject

     11:07AM 10   after -- after you finish testimony Friday morning and then

     11:07AM 11   that video will be played next week or the week after.

     11:08AM 12            THE WITNESS:  Yes, sir.  That's fine.

     11:08AM 13            MR. POWERS:  Your Honor, one question about the prior

     11:08AM 14   art issue.

     11:08AM 15            THE COURT:  Oh, I'm getting to that.  I'm getting to

     11:08AM 16   that.  Thank you.

     11:08AM 17            MR. SADLER:  Judge, I'm sorry.  I don't mean to -- I

     11:08AM 18   think we can arrange to depose him tomorrow and -- I mean, not

     11:08AM 19   tomorrow --

     11:08AM 20            MR. MACON:  Tonight?

     11:08AM 21            MR. SADLER:  Tonight.  I really think that would be

     11:08AM 22   better --

     11:08AM 23            THE COURT:  That will be better.

     11:08AM 24            MR. SADLER:  Instead of piecemeal -- Mr. Lukin has

     11:08AM 25   been dying for something to do.  He sits over at the hotel,
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     11:08AM  1   nothing to do, and this would be perfect for him to do.

     11:08AM  2            THE COURT:  I've noticed that.  Let's -- Let's depose

     11:08AM  3   him --

     11:08AM  4            MR. LUKIN:  I think I have an objection to that, Your

     11:08AM  5   Honor.

     11:08AM  6            THE COURT:  I -- and I've let you appear pro hac, so

     11:08AM  7   I just --

     11:08AM  8            MR. LUKIN:  And I do appreciate that.

     11:08AM  9            THE COURT:  My pleasure.  My pleasure.

     11:08AM 10            MR. SADLER:  We'll work out the time.

     11:08AM 11            MR. MACON:  That won't be a problem.

     11:08AM 12            THE COURT:  And I do want that -- that's a better

     11:08AM 13   idea.

     11:08AM 14            MR. MACON:  Okay.

     11:08AM 15            THE COURT:  That's a better idea.  So, let's do it

     11:08AM 16   tonight.  Now, we do have one more deposition tonight -- this

     11:08AM 17   afternoon.

     11:08AM 18            MR. MACON:  Yes, but we can divide up on that one.

     11:09AM 19            THE COURT:  Okay.

     11:09AM 20            MR. MACON:  And I don't expect that one will take

     11:09AM 21   very long.

     11:09AM 22            THE COURT:  Remember, by the close of business you're

     11:09AM 23   going to give them Dr. Fleischmann's information

     11:09AM 24            MR. MACON:  Absolutely.  What country's close of

     11:09AM 25   business?
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     11:09AM  1            THE COURT:  I beg your pardon?

     11:09AM  2            MR. MACON:  No, we're --

     11:09AM  3            THE COURT:  Okay.  Good.  Good.  I know you'll do

     11:09AM  4   that.  Okay.  Prior art, I'm going to let both of you talk a

     11:09AM  5   little -- I'm going to give you -- Ms. Taylor can talk about

     11:09AM  6   prior art and the doctor can talk about prior art.  And, by

     11:09AM  7   the way, Ms. Gulde, I don't know -- and, by the way, I want to

     11:09AM  8   see Ms. Gulde cross examine or participating in this trial

     11:09AM  9   more.

     11:09AM 10            MR. MACON:  I've been trying to get her.

     11:09AM 11            THE COURT:  Okay.  Ms. Gulde.

     11:09AM 12            MS. GULDE:  Your Honor, if I get more than one or two

     11:09AM 13   hours of sleep at night, I will take you up on that offer.

     11:09AM 14            THE COURT:  Okay.  I'm insisting here.

     11:09AM 15            MS. GULDE:  Okay.

     11:09AM 16            THE COURT:  Next week, I want you to get some rest.

     11:09AM 17            MS. GULDE:  Okay.  All right.

     11:09AM 18            THE COURT:  I want to see you in action.

     11:09AM 19            MR. MACON:  When she gets her work done, Your Honor,

     11:09AM 20   can she do it?  After she gets her work done?

     11:09AM 21            THE COURT:  Absolutely.  And, of course, you know,

     11:09AM 22   just -- we -- I'm eager to see -- to see you in action.  And

     11:10AM 23   you realize you may be the only woman that's going to

     11:10AM 24   participate in this trial.  Am I wrong about that?

     11:10AM 25            MR. PARTRIDGE:  You are incorrect about that, Your
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     11:10AM  1   Honor.  I anticipate that Ms. Mayer will present a witness

     11:10AM  2   before trial is over.

     11:10AM  3            THE COURT:  That's what I wanted to hear.  That makes

     11:10AM  4   me feel much better.  Okay.  Okay.  So, you know where we are.

     11:10AM  5            MS. GULDE:  Yes.

     11:10AM  6            THE COURT:  Mr. Espey.

     11:10AM  7            MR. ESPEY:  Your Honor, I was wondering if I could

     11:10AM  8   ask for some relief from one of your motions in limine.

     11:10AM  9   You've limined out reference to study BlueSky funded because

     11:10AM 10   of late disclosure.  Mr. Macon has been asking a number of

     11:10AM 11   questions about whether or not BlueSky has participated in any

     11:10AM 12   clinical study.  Since you are allowing the -- the plaintiff

     11:10AM 13   to discuss the study that wasn't disclosed before, can we --

     11:10AM 14   can BlueSky mention that its participating in a clinical study

     11:10AM 15   at present?

     11:10AM 16            THE COURT:  Responded to that, Ms. Gulde.

     11:11AM 17            MS. GULDE:  Your Honor, they've been saying they have

     11:11AM 18   a study going on at Cleveland Clinic, we've asked repeatedly

     11:11AM 19   for documents and depositions, unlike Dr. Niezgoda where we

     11:11AM 20   produced the patient charts, we produced the photographs,

     11:11AM 21   we've got nothing --

     11:11AM 22            THE COURT:  You start producing all that information.

     11:11AM 23            MR. ESPEY:  All right.  Very good.  And we will get

     11:11AM 24   the department on it, Your Honor.

     11:11AM 25            THE COURT:  You will need a report by whoever is
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     11:11AM  1   doing the study so that we'll know all the details of the

     11:11AM  2   study and you'll need all the documentation.  I'll have to go

     11:11AM  3   to them -- I'm not saying you're going to get it in, but

     11:11AM  4   you've got do that.

     11:11AM  5            MS. GULDE:  That's a starting point, Your Honor.

     11:11AM  6            THE COURT:  Okay.

     11:11AM  7            MS. GULDE:  May I ask for one point of clarification,

     11:11AM  8   Your Honor, on your ruling with regard to the first issue, the

     11:11AM  9   patients that were switched --

     11:11AM 10            THE COURT:  Yes.

     11:11AM 11            MS. GULDE:  May Dr. Niezgoda say that just to show

     11:11AM 12   the confusion in the market, which is one of our burdens with

     11:11AM 13   regard to the false advertising claims, that he did have

     11:11AM 14   patients he had written an order for the VAC that was switched

     11:11AM 15   at the nursing home to Versatile 1 without opining on the

     11:11AM 16   condition of those patients when they returned to him.

     11:11AM 17            THE COURT:  Does he know anything about why -- All he

     11:12AM 18   knows is a switch occurred.  He doesn't know why the switch

     11:12AM 19   occurred.

     11:12AM 20            MS. GULDE:  No, Your Honor.  He did conduct some

     11:12AM 21   investigation and he spoke with the nursing home

     11:12AM 22   administrators and were told that they were told the products

     11:12AM 23   were equivalent.

     11:12AM 24            THE COURT:  Okay.

     11:12AM 25            MR. POWERS:  Your Honor, it's clearly hearsay.  If we
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     11:12AM  1   had the nursing home administers here they can explain why

     11:12AM  2   they were switched but Dr. Niezgoda can't testify -- this is

     11:12AM  3   essentially fact witness testimony.  He can't testify to what

     11:12AM  4   somebody else told him about why they were switched.

     11:12AM  5            THE COURT:  What other testimony do you have in this

     11:12AM  6   regard?

     11:12AM  7            MS. GULDE:  With regard to confusion, Your Honor?

              8            THE COURT:  Yes.

     11:12AM  9            MR. GULDE:  Well, there is a document that relates to

     11:12AM 10   that issue with Dr. Niezgoda as well.  We also have other

     11:12AM 11   clinician depositions that we're offering of some clinicians

     11:12AM 12   that have not been designated as experts but have had

     11:12AM 13   firsthand experience where they have had their patients

     11:12AM 14   switched from the VAC to a Versatile 1.

     11:12AM 15            THE COURT:  So, you have fact testimony about that.

     11:12AM 16            MS. GULDE:  We do, Your Honor.

     11:12AM 17            THE COURT:  Okay.  Then I'll exclude that testimony.

     11:12AM 18            MS. GULDE:  Well, I --

     11:12AM 19            THE COURT:  Okay.

     11:13AM 20            MR. POWERS:  Your Honor, I just have a couple of

     11:13AM 21   quick exhibit objections for Dr. Niezgoda.

     11:13AM 22            MS. GULDE:  I'm sorry, Your Honor.  Mr. Macon is

     11:13AM 23   telling -- I mean, the -- We have fact -- We have fact witness

     11:13AM 24   testimony on that issue, Your Honor.  It's all -- all I'm

     11:13AM 25   suggesting for Dr. Niezgoda is he that be allowed to do the
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     11:13AM  1   same thing and obviously as an expert he can rely on hearsay.

     11:13AM  2            THE COURT:  He can rely on hearsay under certain

     11:13AM  3   circumstances.  You know, I -- but it's -- and I realize he

     11:13AM  4   can.  It's of course given to my judgment about it.  I think

     11:13AM  5   Dr. Niezgoda is going to be a good witness for you and you're

     11:13AM  6   going to get lots in with him.  I -- you know, his deposition,

     11:13AM  7   you may be able to read it later.  I need to see what all the

     11:13AM  8   rest of the evidence is.  I'm withholding that right now.

     11:13AM  9            MS. GULDE:  Okay, Your Honor.  Maybe we can address

     11:13AM 10   this at the deposition.

     11:13AM 11            THE COURT:  You might be able to do so.  But right

     11:13AM 12   not now, no.

     11:13AM 13            MS. GULDE:  Thank you.

     11:13AM 14            THE COURT:  Okay.  The exhibits.  Can we do this

     11:14AM 15   quickly?  How many?

     11:14AM 16            MR. POWERS:  I think there's just two left.  Maybe

     11:14AM 17   with Your Honor's rulings maybe just one.  One is an e-mail.

     11:14AM 18    --

     11:14AM 19            THE COURT:  Why don't you both stand up there

     11:14AM 20   together so --

     11:14AM 21            MS. GULDE:  I am happy to stand alongside Mr. Powers,

     11:14AM 22   Your Honor.  He's a fine attorney.

     11:14AM 23            THE COURT:  You both have performed admirably.

     11:14AM 24            MR. POWERS:  If I may approach, Your Honor.

     11:14AM 25            THE COURT:  Okay.
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     11:14AM  1            MR. POWERS:  This is an e-mail that is addressed to

     11:14AM  2   Dr. Niezgoda.  I'll give Your Honor a moment to read it.

     11:14AM  3       (Examined by the Court.)

     11:14AM  4            THE COURT:  Okay.

     11:14AM  5            MR. POWERS:  It goes to this issue of the patient

     11:14AM  6   that was switched --

     11:14AM  7            THE COURT:  Well, I'll -- I'll sustain the objection.

     11:14AM  8   What else?

     11:14AM  9            MR. POWERS:  Thank you, Your Honor.  There is just

     11:14AM 10   one more, which is a receipt for Dr. Niezgoda's purchase of

     11:14AM 11   the BlueSky product for his clinical studies.  If I may

     11:14AM 12   approach.

     11:14AM 13            THE COURT:  Okay.

     11:14AM 14            MR. POWERS:  That's plaintiff's 550.  Your Honor,

     11:14AM 15   it's simply irrelevant to any issue in the case, the date on

     11:15AM 16   which he purchased this product or how much Dr. Niezgoda

     11:15AM 17   purchased the Versatile 1 for.

     11:15AM 18            THE COURT:  I'll overrule that objection.

     11:15AM 19            MR. POWERS:  Thank you, Your Honor.

     11:15AM 20            THE COURT:  Thank you.

     11:15AM 21            MS. GULDE:  I didn't even need to be up here.  That

     11:15AM 22   was terrific.

     11:15AM 23            MR. MACON:  Your presence was felt.

     11:15AM 24            THE COURT:  That's right.  Your presence was noted.

     11:15AM 25   Okay.  Dr. Niezgoda, I can hardly wait for your testimony.
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     11:15AM  1            THE WITNESS:  Thank you, Your Honor.

     11:15AM  2            THE COURT:  A good Milwaukean.

     11:15AM  3       (Recess.)

     01:11PM  4       (Afternoon session.)

     01:46PM  5            THE COURT:  Thank you so much, Mr. Alonzo.  Thank

     01:46PM  6   you, ladies and gentlemen.  Please be seated.  And,

     01:46PM  7   Mr. Weston, if you take the stand again.  And, Mr. McClanahan,

     01:46PM  8   if you will proceed.

     01:46PM  9            MR. McCLANAHAN:  Thank you very much, Your Honor.

             10   BY MR. McCLANAHAN:

     01:46PM 11   Q.  Good afternoon, Mr. Weston.

     01:46PM 12   A.  Good afternoon.

     01:46PM 13   Q.  Stacey, could we please have up D-157, which is where we

     01:47PM 14   left off yesterday.  Let's go the first page first.  Just to

     01:47PM 15   get us back on point, Richard, we were -- you were still as we

     01:47PM 16   were going through chronologically what you had done with

     01:47PM 17   Medela, you were still an employee with Medela on January 14,

     01:47PM 18   2002.  You had had a meeting with Donna Lockhart who was a

     01:47PM 19   wound treatment specialist and you were reporting that meeting

     01:47PM 20   to your bosses at Medela.  Do you recall that's where we left

     01:47PM 21   off?

     01:47PM 22   A.  Yes.  Yes, sir.

     01:47PM 23   Q.  Okay.  Stacey, could we please have 11546, please.  And

     01:47PM 24   you'll recall we were -- just as we left the other day -- can

     01:47PM 25   we highlight this right here?  The last thing that we read was
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     01:47PM  1   your report that she had informed you that there were some

     01:47PM  2   problems with sponges that were used on the wound.  Sometimes

     01:48PM  3   they would stick to the tissue when removed, sometimes they

     01:48PM  4   would break off and leave bits of sponges in there.  Do you

     01:48PM  5   recall that discussion?

     01:48PM  6   A.  Yes, sir.

     01:48PM  7   Q.  Okay.  And then at the bottom, Donna would be happy to

     01:48PM  8   assist us.  So, were you reporting to Medela that if this is

     01:48PM  9   the area that they chose to go into, that is wound suction,

     01:48PM 10   etcetera, that Donna Lockhart would be a good asset for them?

     01:48PM 11   A.  Yes, sir.

     01:48PM 12   Q.  Now, Stacey, can we have the next page, please?  Can we

     01:48PM 13   highlight this drawing?  And one of the things that you put in

     01:48PM 14   your report to Medela -- and recall you had done some research

     01:48PM 15   in the library.  You mentioned you went to the medical school

     01:48PM 16   at Chicago and about how long did you spend, by the way, in

     01:48PM 17   the library at the medical school researching these things?

     01:48PM 18   A.  Maybe two weeks, three weeks.  Something along those

     01:49PM 19   lines.

     01:49PM 20   Q.  Then you had -- you had put in your memo to Medela

     01:49PM 21   something you called poor man's irrigation vacuum dressing

     01:49PM 22   used since the 1970s. Correct?

     01:49PM 23   A.  Yes, sir.

     01:49PM 24   Q.  And if we look at the different things that we see here,

     01:49PM 25   first of all we see that this would be a cross section of the
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     01:49PM  1   skin where the wound would be showing the different parts of

     01:49PM  2   the body.  Correct?

     01:49PM  3   A.  Yes, sir.

     01:49PM  4   Q.  So, we have the epidermis, which is the top layer and then

     01:49PM  5   the dermis which is underneath that and then the subcutaneous

     01:49PM  6   tissue which is the next layer underneath?

     01:49PM  7   A.  Yes, sir.

     01:49PM  8   Q.  And through that would run the veins and the nerves and

     01:49PM  9   the arteries and the muscles and all this tissue that we all

     01:49PM 10   have as human beings on our bodies.  Correct?

     01:49PM 11   A.  Yes, sir.

     01:49PM 12   Q.  And as I see -- as I see what you're showing Medela here,

     01:49PM 13   you're saying this poor man's system that's been in use would

     01:49PM 14   use a suction pump.  Correct?

     01:49PM 15   A.  Yes.  Suction source.

     01:50PM 16   Q.  And then a flexible tube running down to some kind of --

     01:50PM 17   what is this in here?

     01:50PM 18   A.  That looks like some type of gauze-type of material.

     01:50PM 19   Q.  And then running back out and would this be a cannister to

     01:50PM 20   collect the -- the material that comes out of the wound?

     01:50PM 21   A.  I think that other side is -- I don't think it's marked

     01:50PM 22   there, but I think that was for irrigating fluids into the

     01:50PM 23   wound.

     01:50PM 24   Q.  Okay.  So, at any rate, one of the things that you

     01:50PM 25   learned -- and this is, of course, after you had discovered
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     01:50PM  1   the Chariker-Jeter article but you also learned that this

     01:50PM  2   particular concept of using a vacuum to treat a wound was

     01:50PM  3   nothing new, it had been around for -- since this is done in

     01:50PM  4   2002, it had been around for at least 30 years or so by now?

     01:50PM  5   A.  Yeah.

     01:50PM  6            MR. MACON:  Your Honor, we're going to have him give

     01:51PM  7   us testimony.  Again, I would request that -- He's not an

     01:51PM  8   expert.  He is just saying what he read.

     01:51PM  9            THE COURT:  That is --

     01:51PM 10            MR. McCLANAHAN:  I agree.

     01:51PM 11            THE COURT:  The witness is not giving opinions.  He's

     01:51PM 12   not an expert.

     01:51PM 13   BY MR. McCLANAHAN:

     01:51PM 14   Q.  Now, I'd like, Stacey, next, please, to go to defendant

     01:51PM 15   387.  And could we have the letterhead, the top half of this,

     01:51PM 16   please.  Now, this is a letter that you wrote on January 17,

     01:51PM 17   2002, to some patent lawyers in Chicago, isn't it?

     01:51PM 18   A.  I --

     01:51PM 19   Q.  I'm sorry.  They are writing it to you?

     01:51PM 20   A.  I think they wrote it to me.

     01:51PM 21   Q.  This firm is called Baniak, Pine, and Gannon, Intellectual

     01:51PM 22   Property Attorneys, Chicago, Illinois.  And you understand

     01:51PM 23   that intellectual property attorneys are people who specialize

     01:51PM 24   in patents and trademarks and copyrights and trade secrets and

     01:52PM 25   things like that?
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     01:52PM  1   A.  Right.  Yes.

     01:52PM  2   Q.  And as you understood it, were these the patent lawyers

     01:52PM  3   that Medela would use when they had questions about that sort

     01:52PM  4   of thing?

     01:52PM  5   A.  Yes.  This was at least one of the firms they used.

     01:52PM  6   Q.  And, Stacey, let's go down a little bit further, please.

     01:52PM  7   Kind of the middle.  So, the lawyer writes to you:  It was a

     01:52PM  8   pleasure to speak with you today regarding some various things

     01:52PM  9   and one of the things that you had talked about was this

     01:52PM 10   Chariker-Jeter article.  Correct?

     01:52PM 11   A.  Yes, sir.

     01:52PM 12   Q.  And also you talked about the '643 Patent and you talked

     01:52PM 13   about the '081 Patent with this lawyer?

     01:52PM 14   A.  Yes, I did.

     01:52PM 15   Q.  Let's go to the next page, Stacey.  Now, he says from our

     01:53PM 16   review of these materials, we note that the Chariker article

     01:53PM 17   was listed as prior art considered by the examiner in both

     01:53PM 18   U.S. patent applications that were the priority documents for

     01:53PM 19   the EP findings.  We understand that you wish a clear analysis

     01:53PM 20   of the claims of these patents in light of the Chariker

     01:53PM 21   reference.  Pursuant to your instructions, we will obtain and

     01:53PM 22   review as part of our analysis the file wrappers for the two

     01:53PM 23   Argenta patents identified above.  We will contact you about

     01:53PM 24   the progress of our analysis next week, etcetera.  Correct?

     01:53PM 25   A.  Yes, sir.
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     01:53PM  1   Q.  Now, you recall that the exhibits that are in the case

     01:53PM  2   that the jury has heard about before and that the jury will

     01:53PM  3   have in the jury room probably for their deliberations

     01:53PM  4   includes what we call the prosecution history or the file

     01:53PM  5   wrappers for those two Argenta patents?

     01:53PM  6   A.  Yes.  I understand that.

     01:53PM  7   Q.  And so what -- what you've done here is that on January

     01:54PM  8   17, so the jury knows the date, you have called this patent

     01:54PM  9   lawyer and you've essentially said, Look, I've got this prior

     01:54PM 10   art, Chariker-Jeter, I've got these two patents, the '643

     01:54PM 11   Patent and the '081 Patent.  I need you to look at all this

     01:54PM 12   and tell me what's up.  Is that the gist of the conversation?

     01:54PM 13   A.  I would say yes.

     01:54PM 14   Q.  So, he says I'm going to go to the Patent Office and I'm

     01:54PM 15   going to get the file wrappers, and the Judge told us that

     01:54PM 16   means all the correspondence back and forth?

     01:54PM 17   A.  Yes.

     01:54PM 18   Q.  Between Wake Forest and the Patent Office.  He says, I'm

     01:54PM 19   going to get this, I'm going to study it, and I'll get back to

     01:54PM 20   you.  Is that what happened?

     01:54PM 21   A.  Yes, sir.

     01:54PM 22   Q.  Okay.  Stacey, may we please see defendant 388.  Now, this

     01:54PM 23   would be an article -- a letter written a week or so later

     01:55PM 24   where this patent firm, the Baniak firm gets back in touch

     01:55PM 25   with you and they're writing to you.  You're still employed by
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     01:55PM  1   Medela.  Correct?

     01:55PM  2   A.  Yes, sir.

     01:55PM  3   Q.  And this is where they're basically answering your

     01:55PM  4   questions?

     01:55PM  5   A.  Yes, sir.

     01:55PM  6   Q.  Stacey, pull back to the whole, page, please.  I'm not

     01:55PM  7   going to go through the details of it but I just want you to

     01:55PM  8   show we've got about 15 pages of analysis here.  Would you

     01:55PM  9   just go through them.  Yeah.  Just like that.  It was a pretty

     01:55PM 10   long, thorough letter, wasn't it?

     01:55PM 11   A.  It seemed pretty comprehensive, yes.

     01:55PM 12   Q.  Now, I want to focus on just a couple of paragraphs of it.

     01:55PM 13   Stacey, could we please go to page 13 of the letter which is

     01:55PM 14   numbered 16146, please.  Now, in this section where he says

     01:55PM 15   discussion -- Stacey, would you, please, highlight this second

     01:56PM 16   paragraph.  All right.  So -- so now we know that the patent

     01:56PM 17   lawyer has been given the Chariker-Jeter article and he's

     01:56PM 18   gotten the prosecution history or the file wrappers for both

     01:56PM 19   the '081 Patent and the '643 Patent, he's studied them and

     01:56PM 20   this is what he's telling you as a patent lawyer.  Okay?

     01:56PM 21   A.  Yes.  That's correct.

     01:56PM 22   Q.  Regarding a wound treatment apparatus, the Argenta patents

     01:56PM 23   teach apparatus appliances that are different from the

     01:56PM 24   drainage system taught by Chariker.  You recall yesterday

     01:56PM 25   Mr. Macon asked you about that very statement.  He said, Well,
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     01:56PM  1   Mr. Weston, you agree that Chariker is different from the

     01:56PM  2   patents that Argenta did, and this is where that comes from,

     01:56PM  3   isn't it?

     01:56PM  4   A.  Yes, sir.

     01:56PM  5   Q.  Did this then lead you to -- to want to do something

     01:56PM  6   that's different from Argenta's patents, that is to practice

     01:56PM  7   Chariker?

     01:56PM  8   A.  Yeah.  We wanted to do the Chariker technique.

     01:57PM  9   Q.  The patent lawyer goes on to advise you:  Chariker is

     01:57PM 10   clearly prior art that had to be overcome and distinguished as

     01:57PM 11   not the Argenta claimed invention by the Argenta applicant.

     01:57PM 12   Accordingly, your company's sale of the drainage system, that

     01:57PM 13   would be Medela, if they chose to do this.  You are still

     01:57PM 14   considering with Medela whether they even want to get in this

     01:57PM 15   business, aren't you?

     01:57PM 16   A.  Absolutely.  Yes, sir.

     01:57PM 17   Q.  Accordingly, your company's sale of a drainage system or

     01:57PM 18   even just the vacuum apparatus that can be used with the

     01:57PM 19   Chariker system components would not constitute infringement

     01:57PM 20   of the Argenta patents.  The patent lawyer advised you and

     01:57PM 21   Medela that if you did Chariker, it would not infringe the

     01:57PM 22   Argenta patents.  Is that correct?

     01:57PM 23   A.  That's absolutely correct.

     01:57PM 24   Q.  Did you have that concept in your mind from then on until

     01:57PM 25   today?
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     01:57PM  1   A.  Absolutely.  Yes, sir.

     01:57PM  2   Q.  He goes on to say:  If we are able to confirm the

     01:58PM  3   representation made in the Spann slide, your company's sale of

     01:58PM  4   system having the components or the vacuum used in the quote

     01:58PM  5   poor man's irrigation vacuum dressing used since 1970s would

     01:58PM  6   not constitute infringement of the Argenta patents.  Just --

     01:58PM  7   just generally, do you recall right now what the Spann slide

     01:58PM  8   was all about?

     01:58PM  9   A.  The Spann slide used suction source that -- on there it

     01:58PM 10   says saran wrap which is, you know, indicative of these clear

     01:58PM 11   dressings.  There was an irrigation system and I believe there

     01:58PM 12   may have been gauze in there as well.  I'm not one hundred

     01:58PM 13   percent sure on that.

     01:58PM 14   Q.  Now, recall we talked earlier about the concept of -- of

     01:58PM 15   whether it's okay for Wake Forest to get a really, really,

     01:58PM 16   really broad patent that covers everything imaginable or

     01:59PM 17   whether they needed to get a narrow patent to cover only the

     01:59PM 18   new thing that they really invented, if anything.  Do you

     01:59PM 19   recall that discussion?

     01:59PM 20   A.  Yes.

     01:59PM 21            MR. McCLANAHAN:  And here, Stacy, can we go down in

     01:59PM 22   the letter to the next paragraph, please?  To the bottom part

     01:59PM 23   right in here?  The last half of that paragraph.  This one

     01:59PM 24   right here.  Thank you.

     01:59PM 25   BY MR. McCLANAHAN:
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     01:59PM  1   Q.  He says here, as a result from our limited review, the

     01:59PM  2   Argenta patent method claims cannot be read so broadly as to

     01:59PM  3   prohibit the use of any and all suction systems to draw from a

     01:59PM  4   wound site.  The Argenta patents provide protections for

     01:59PM  5   specific apparatus appliances and largely the use of these to

     01:59PM  6   treat wounds.  Now, did you understand from this that what he

     01:59PM  7   was saying is, Well, if the patent is claiming that they

     02:00PM  8   can -- that they can cover any suction that is applied to a

     02:00PM  9   wound site, that's too broad.

     02:00PM 10            MR. MACON:  Your Honor --

     02:00PM 11   A.  Yes, sir.

     02:00PM 12            MR. MACON:  Your Honor --

     02:00PM 13            THE COURT:  Excuse me a minute.

     02:00PM 14            MR. MACON:  He knew better.  I'm going to object.  He

     02:00PM 15   is asking him to interpret legal matters and that goes -- he's

     02:00PM 16   way beyond his area of expertise.  He shouldn't be asking

     02:00PM 17   these questions at all --

     02:00PM 18            THE COURT:  I'll sustain that objection.

     02:00PM 19            MR. MACON:  Thank you, Your Honor.  And, Your Honor,

     02:00PM 20   may -- Would you remind the jury when he answers like that

     02:00PM 21   over an objection --

     02:00PM 22            THE COURT:  The answer is stricken, so --

     02:00PM 23   BY MR. McCLANAHAN:

     02:00PM 24   Q.  Mr. Weston, insofar as your state of mind was concerned,

     02:00PM 25   is this the mindset that you had from this point forward in
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     02:00PM  1   putting together whatever it is you put together that we're

     02:00PM  2   going to be talking about in this lawsuit?

     02:00PM  3   A.  Yes, sir.

     02:00PM  4   Q.  Now, let's move forward a little bit more in time to

     02:01PM  5   February of 2002.

     02:01PM  6            MR. McCLANAHAN:  Can we go, please, to defendant 110.

     02:01PM  7   BY MR. McCLANAHAN:

     02:01PM  8   Q.  Now, this is a letter that Medela sent out to its

     02:01PM  9   employees signed by Mr. Tanner and Mr. Quakenbush.  Correct?

     02:01PM 10   A.  Yes, sir.

     02:01PM 11   Q.  Do you recall seeing this?

     02:01PM 12   A.  Yes, I did.

     02:01PM 13   Q.  Okay.  Let's -- Let's go through this and see what -- see

     02:01PM 14   what it says.  Richard Weston has been a strong force in

     02:01PM 15   building Medela, Inc. to the vibrant company it is today.  He

     02:01PM 16   was the number three employee and in twenty years he moved

     02:01PM 17   from field sales to general management and along the way gave

     02:01PM 18   many ideas which shaped the company, new products, strategies,

     02:01PM 19   management concepts, etcetera.  We regret his leaving and over

     02:01PM 20   many months have worked hard to avoid it.  Because attention

     02:02PM 21   was focused on this issue, the suction business has not

     02:02PM 22   rapidly taken form.

     02:02PM 23            Now, can you just tell us kind of what was going on

     02:02PM 24   here in terms of the suction business had not rapidly taken

     02:02PM 25   form?  Were -- did you feel disappointed?  Did they feel
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     02:02PM  1   disappointed as you understood it?  What was happening here?

     02:02PM  2   A.  Well, we had some discussions the Summer of 01 concerning

     02:02PM  3   some family issues that had come up, locations for the

     02:02PM  4   business, you know, etcetera.  I still continued to work very

     02:02PM  5   strongly on the business, but I also wanted to take the time

     02:02PM  6   to make sure that this business plan got the attention that it

     02:02PM  7   deserved.  You're not just going to spend a few weeks on it,

     02:02PM  8   spend money again and have another ten years of not having a

     02:02PM  9   successful business, so there were a lot of issues going on at

     02:02PM 10   that time.

     02:02PM 11   Q.  Okay.  He goes on to say -- they go on to say:  Richard

     02:02PM 12   accepted as president of the suction business with the clear

     02:03PM 13   understanding that both the Larson family and the board

     02:03PM 14   required the business to be located near McHenry.  That would

     02:03PM 15   be the Chicago area?

     02:03PM 16   A.  Yes.  McHenry is a suburb.

     02:03PM 17   Q.  It's very cold, of course, we all know, in Chicago in the

     02:03PM 18   winter time.  Right?

     02:03PM 19   A.  Yes.

     02:03PM 20   Q.  This requirement has been tested and reaffirmed numerous

     02:03PM 21   times since his becoming president.  For personal reasons,

     02:03PM 22   which Richard will eventually explain, he has decided he must

     02:03PM 23   relocate to Southern California.  This difference has proved

     02:03PM 24   irreconcilable.  Now, remember we called yesterday that your

     02:03PM 25   first wife Jeanina had come from Southern California
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     02:03PM  1   initially.  You know when you were -- when you were working in

     02:03PM  2   Los Angeles, as I recall?

     02:03PM  3   A.  Yes.  When I was working in Los Angeles for Medela.

     02:03PM  4   Q.  You and Jeanina had both moved back to Chicago, we talked

     02:03PM  5   about that, and you had a son Christopher, didn't you?

     02:03PM  6   A.  Yes, sir.

     02:03PM  7   Q.  Without going into all the details, Christopher and

     02:04PM  8   Jeanina both have a medical condition that's pretty serious,

     02:04PM  9   isn't it?

     02:04PM 10   A.  Yes, sir.

     02:04PM 11   Q.  And that medical condition, as I understand it, has

     02:04PM 12   problems sometimes in cold climates?

     02:04PM 13   A.  Yes, sir.

     02:04PM 14   Q.  Was that part of the reason why you needed to move back

     02:04PM 15   down to California?

     02:04PM 16   A.  Yes.  That was a big part of the reason.

     02:04PM 17   Q.  Now, we also have heard and we're -- we're not going to be

     02:04PM 18   unduly personal, but I need to just make this point with the

     02:04PM 19   jury because here's where we are at this point in time.  You

     02:04PM 20   ultimately when you went back to California ended up

     02:04PM 21   remarrying and -- and you and Jeanina divorced, and as I

     02:04PM 22   understand it, Jeanina and Christopher ultimately lived down

     02:04PM 23   in the San Diego area where you and your new wife are?

     02:04PM 24   A.  Yes, sir.  Yes.  Christopher lives with me and Jeanina

     02:04PM 25   lives on my way to work, so --
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     02:04PM  1   Q.  All right.  And you -- and you now have three children

     02:04PM  2   just recently the third one was born with your current wife?

     02:04PM  3   A.  Yes.  I have -- I have four children.  Maria has three.

     02:05PM  4   Vanessa, Scott, Jaime and Chris are my four children now.

     02:05PM  5   Q.  Okay.  And Chris is now sixteen years old?

     02:05PM  6   A.  Chris is sixteen, yes, sir.

     02:05PM  7   Q.  What is his medical condition called?

     02:05PM  8   A.  He has a form of muscular dystrophy called congenital

     02:05PM  9   myotomic dystrophy.  It's a fairly rare condition and it's a

     02:05PM 10   genetic problem.

     02:05PM 11   Q.  Is he also autistic?

     02:05PM 12   A.  He has autistic tendencies.  He has mental retardation.

     02:05PM 13   He has a lot of very serious issues.

     02:05PM 14   Q.  All right.  Now, without going into any more detail about

     02:05PM 15   that, was -- was -- was Christopher's health and Jeanina's

     02:05PM 16   health part of the reason that you ultimately moved to

     02:05PM 17   Southern California?

     02:05PM 18   A.  Yes.  That was the primary reason.

     02:05PM 19   Q.  All right.  Now, this goes on to say:  On a personal

     02:05PM 20   basis, we wish him every happiness in his new life.  Had you

     02:06PM 21   had some discussions with Medela, maybe not about all of the

     02:06PM 22   details, but generally some of these topics that we're talking

     02:06PM 23   about that, obviously, this was a very disturbing time in your

     02:06PM 24   life?

     02:06PM 25   A.  It was a difficult time anytime you're going to get
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     02:06PM  1   divorced and, you know, the circumstances, it -- so, we had a

     02:06PM  2   lot of conversations about all the things going on.

     02:06PM  3   Q.  But in the end, Medela wanted you to stay in Chicago, you

     02:06PM  4   wanted to go to Southern California, and so you two went

     02:06PM  5   different ways?

     02:06PM  6   A.  Yes, sir.

     02:06PM  7   Q.  Now, was there any -- to follow up Mr. Macon's questions

     02:06PM  8   yesterday, at this point in time, was there any grand

     02:06PM  9   conspiracy going on between you and Medela where this was

     02:06PM 10   really all about you going and setting up a little secret

     02:06PM 11   company in California so nobody would know that it was really

     02:06PM 12   Medela behind all of that?  Was there any of that involved?

     02:06PM 13   A.  Absolutely not.

     02:06PM 14   Q.  And then we'll finish this -- this off.  To the people of

     02:06PM 15   Medela, we wish to emphasize that the board remains committed

     02:07PM 16   to the suction business.  Now, suction business, they had

     02:07PM 17   still not decided what of the different various suction

     02:07PM 18   possibilities, if any, they might go into, had they?

     02:07PM 19   A.  No.  Not at -- not as of the time I left.

     02:07PM 20   Q.  So, when they say suction business here, as you understand

     02:07PM 21   being the guy that had been driving this, they could still be

     02:07PM 22   talking about -- about breast pumps or chest pumps or heart

     02:07PM 23   pumps or all -- or baby delivery pumps or all the different

     02:07PM 24   kinds of suction that you had been looking at?

     02:07PM 25   A.  Anything but breast feeding, yes.
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     02:07PM  1   Q.  So, they say we remain committed to the suction business.

     02:07PM  2   We must resolve the final strategy and determine the

     02:07PM  3   leadership, management, and organizational structure.  Until

     02:07PM  4   these issues are finalized, suction will be incorporated back

     02:07PM  5   into Medela, Inc.  Is that kind of what the -- what the --

     02:07PM  6            MR. McCLANAHAN:  Stacey, go down just a little bit,

     02:07PM  7   please.

     02:07PM  8   BY MR. McCLANAHAN:

     02:07PM  9   Q.  Is that kind of what the situation was of February 28,

     02:07PM 10   2002?

     02:07PM 11   A.  Yes, sir.

     02:07PM 12   Q.  So, the jury knows at this point in time then in your head

     02:08PM 13   you're ready to severe with Medela under whatever terms you

     02:08PM 14   reach and you're going to California and they're going to stay

     02:08PM 15   in Chicago?

     02:08PM 16   A.  Yes, sir.

     02:08PM 17            MR. McCLANAHAN:  Stacey, may we see exhibit P 263.

     02:08PM 18   BY MR. McCLANAHAN:

     02:08PM 19   Q.  Now, Mr. Macon talked to you yesterday about one of the

     02:08PM 20   parts of the separation agreement that you made with Medela

     02:08PM 21   was that you would continue to be a consultant and you would

     02:08PM 22   continue to evaluate and advise them and recommend to them

     02:08PM 23   various things about the suction business.  Is that true?

     02:08PM 24   A.  Yes, sir.

     02:08PM 25   Q.  If we look here, for example, we see a reference -- this
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     02:08PM  1   is entitled Road Map for Specialty Suction.  You've drawn kind

     02:08PM  2   of a little road here, haven't you?  With intersections and

     02:08PM  3   all that.

     02:09PM  4   A.  Yeah.  That was an icon from the computer.

     02:09PM  5            MR. McCLANAHAN:  And then, Stacey, would you

     02:09PM  6   highlight this right here.

     02:09PM  7   BY MR. McCLANAHAN:

     02:09PM  8   Q.  BlueSky Medical Group Consulting Division, Richard Weston,

     02:09PM  9   April 2002.  Now, had you formed BlueSky as a company by this

     02:09PM 10   time?

     02:09PM 11   A.  Yeah.  BlueSky was set up April 2nd, roughly, 2002.

     02:09PM 12   Q.  And when you say the Consulting Division, how big was this

     02:09PM 13   company, BlueSky, to have a consulting division at this time?

     02:09PM 14   A.  Well, very, very small at that time, but when I set up the

     02:09PM 15   company, you know, you have to have a -- I guess I had a grand

     02:09PM 16   plan for, you know, different groups and divisions, consulting

     02:09PM 17   was one, publishing was another.  I had a lot of ideas.

     02:09PM 18   Q.  Well, let's not -- Let's not get too grandiose in our

     02:09PM 19   description.  You were the division, weren't you?

     02:09PM 20   A.  Well, yes.

     02:09PM 21   Q.  You were the company, weren't you?

     02:09PM 22   A.  I was at that time.

     02:09PM 23   Q.  Okay.  Now, this is a -- this is a lengthy document.  I

     02:10PM 24   think it's -- it goes on from pages 01 through -- looks like

     02:10PM 25   it's about 137 pages long and I'm not going to go through all
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     02:10PM  1   of it, but I do want to show the jury some of the different

     02:10PM  2   things that you were discussing with Medela about possible

     02:10PM  3   suction business things they may go into, not all of which

     02:10PM  4   relate to wounds.  Okay?

     02:10PM  5   A.  Yes.

     02:10PM  6            MR. McCLANAHAN:  Stacey, can we please turn to 7878.

     02:10PM  7   Would that be the best way for me to reference these for you?

     02:10PM  8   The big number is 022.  Great.  Thank you.

     02:10PM  9   BY MR. McCLANAHAN:

     02:10PM 10   Q.  Just the top of this one, this suction you were describing

     02:10PM 11   tracheal suction as a possible business, weren't you?

     02:10PM 12   A.  Yes, sir.

     02:10PM 13            MR. McCLANAHAN:  Stacey, can we please go to 30.

     02:11PM 14   BY MR. McCLANAHAN:

     02:11PM 15   Q.  And this section you were discussing wound healing as a

     02:11PM 16   possible business and that's the one that this lawsuit

     02:11PM 17   ultimately is about, isn't it?

     02:11PM 18   A.  Yes, sir.

     02:11PM 19   Q.  We're going to come back to that in just a minute but

     02:11PM 20   before then I want to talk about these other businesses that

     02:11PM 21   you were talking about.

     02:11PM 22            MR. McCLANAHAN:  Stacey, can we go to 40.

     02:11PM 23   BY MR. McCLANAHAN:

     02:11PM 24   Q.  Pneumo thorax suction.  That's another possible business

     02:11PM 25   you were looking at, isn't it?
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     02:11PM  1   A.  Yes, sir.

     02:11PM  2            MR. McCLANAHAN:  Stacey, can we go to 67.

     02:11PM  3   BY MR. McCLANAHAN:

     02:11PM  4   Q.  Emergency ambulance suction.  And here you say you're not

     02:11PM  5   going to review that because Mr. Leszkiewicz has a good

     02:11PM  6   history of this area, but it's a -- it's a kind of suction

     02:11PM  7   that is included in the different things you all were looking

     02:11PM  8   at, isn't it?

     02:11PM  9   A.  Yes, sir.

     02:11PM 10            MR. McCLANAHAN:  Stacey, page 68, please.

     02:11PM 11   BY MR. McCLANAHAN:

     02:11PM 12   Q.  Liposuction is another thing you looked at for Medela,

     02:12PM 13   isn't it?

     02:12PM 14   A.  Yes, sir.

     02:12PM 15            MR. McCLANAHAN:  Page 79, Stacey.

     02:12PM 16   BY MR. McCLANAHAN:

     02:12PM 17   Q.  Breast feeding.  And you say here --

     02:12PM 18            MR. McCLANAHAN:  Can we highlight.  --

     02:12PM 19   BY MR. McCLANAHAN:

     02:12PM 20   Q.  Because of the extensive knowledge and experience of the

     02:12PM 21   Medela Group in this area, no analysis will be conducted here,

     02:12PM 22   but breast feeding was an area that might be expanded at

     02:12PM 23   Medela and you were kind of pointing that out here, weren't

     02:12PM 24   you?

     02:12PM 25   A.  Yes, sir.
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     02:12PM  1            MR. McCLANAHAN:  Stacey, page 80.

     02:12PM  2   BY MR. McCLANAHAN:

     02:12PM  3   Q.  ENT.  Now, you didn't do a lot of work in that but you do

     02:12PM  4   mention here what kind of suctions are used in ENT.  What does

     02:12PM  5   that stand for?

     02:12PM  6   A.  Ear, nose and throat.

     02:12PM  7   Q.  How do they use suction?

     02:12PM  8   A.  They use it for a variety of purposes, surgery, just in a

     02:12PM  9   number of aspects.

     02:12PM 10   Q.  Okay.

     02:12PM 11            MR. McCLANAHAN:  Stacey, may we please see 84.

     02:13PM 12   BY MR. McCLANAHAN:

     02:13PM 13   Q.  Gastric.  That would be stomach or I guess digestive

     02:13PM 14   system suction uses?

     02:13PM 15   A.  Gastric or the gastrointestinal tract.

     02:13PM 16   Q.  Okay.  Page 88.  CO 2 recovery.  How does suction relate

     02:13PM 17   to that?

     02:13PM 18   A.  You want to make sure if there's any CO 2 present that you

     02:13PM 19   can remove that from the operating theater, etcetera, so

     02:13PM 20   it's -- you know, they may inflate parts of the body with

     02:13PM 21   carbon dioxide, you want the make sure you're removing that

     02:13PM 22   and getting that out of the surgical area.

     02:13PM 23   Q.  So, for example, if a doctor is going to do an abdominal

     02:13PM 24   surgery and I'm sure the physicians who are going to talk know

     02:13PM 25   about this and I don't, but I gather they might pump gas into
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     02:13PM  1   the abdomen to make it expand to do the surgery.

     02:13PM  2   A.  Correct.  Right.

     02:13PM  3   Q.  And you've got to somehow get rid that gas in the

     02:14PM  4   operating theater, so there's suction that can do that?

     02:14PM  5   A.  Yes.

     02:14PM  6   Q.  That's another one of the many business possibilities that

     02:14PM  7   you were talking about with Medela?

     02:14PM  8   A.  That's correct.

     02:14PM  9   Q.  Because they were in the suction business.

     02:14PM 10   A.  Yes, sir.

     02:14PM 11   Q.  How about page 90.  Smoke evacuation.  Is that another

     02:14PM 12   area you looked into?

     02:14PM 13   A.  Yes.  When -- when surgeons are doing surgery now a lot of

     02:14PM 14   times they are using these electric devices that sort of cut

     02:14PM 15   and they create smoke so you want the make sure you're pulling

     02:14PM 16   all of the smoke out of the area.

     02:14PM 17   Q.  Page 94.  Endoscopy.  How is suction used in endoscopy?

     02:14PM 18   A.  Again, they put a lot of devices into bodies so that they

     02:14PM 19   can see cavities and you have to be able to see those

     02:14PM 20   particular areas, so you want to make sure you get as much

     02:14PM 21   fluid, etcetera, out of the way so the doctor can see as close

     02:14PM 22   as possible.

     02:15PM 23   Q.  106, Stacey.  Tissue stabilization.  You say tissue

     02:15PM 24   stabilization is a relatively new but very lucrative area.

     02:15PM 25   What is this all about?
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     02:15PM  1   A.  Yeah.  This is I talked a little bit about before.  This

     02:15PM  2   is that area where you're stabilizing the heart in particular

     02:15PM  3   and there were products, the Starfish and the Octopus

     02:15PM  4   basically you use suction to hold the heart while you're doing

     02:15PM  5   surgery or for other medical procedures, and --

     02:15PM  6   Q.  Stacey can we see 108, please.  For example, can we

     02:15PM  7   highlight these two down here at the bottom half?  And you

     02:15PM  8   talk about right here the Octopus system that has a Starfish

     02:15PM  9   device and an Octopus device and that involves suction to hold

     02:15PM 10   the heart still while the surgeon is working on the heart?

     02:15PM 11   A.  Yes.  Yes.

     02:15PM 12   Q.  Okay.  Other areas that you looked at for Medela.  116,

     02:16PM 13   Stacey.  Suction diagnostics.  What's that about?

     02:16PM 14   A.  Well, this was an area where you could actually use the

     02:16PM 15   suction to diagnose things going into the body so you would

     02:16PM 16   use suction maybe to adhere a sensor in the body to do more

     02:16PM 17   diagnostic type of work, so it's sort of trying to help with

     02:16PM 18   more diagnosis.

     02:16PM 19   Q.  119, Stacey.  Cell savers.  You note here cell savers is

     02:16PM 20   another area that the suction division has gun to work with

     02:16PM 21   the companies on original equipment materials basis.  What is

     02:16PM 22   that talking about?

     02:16PM 23   A.  That's trying to use your own blood during surgery so

     02:16PM 24   there's a variety of different ways of trying to recover the

     02:16PM 25   blood that's being sucked out maybe during surgery and use it
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     02:16PM  1   back again and typically you need some source of suction to

     02:17PM  2   accomplish that.

     02:17PM  3   Q.  Page 122, Stacey.  Veterinarian.  This area was not

     02:17PM  4   reviewed but many of the specialty areas for humans would

     02:17PM  5   apply to animals as well.  Is this another lead, if you will,

     02:17PM  6   you are giving to Medela about what they might do with their

     02:17PM  7   suction business?

     02:17PM  8   A.  Yeah.  This would be, I think -- there was a horse, for

     02:17PM  9   example, I think, at the Preakness who had a break in the leg

     02:17PM 10   and certainly, you know, there are areas where you can

     02:17PM 11   probably use suction to assist with these type of issues.

     02:17PM 12   Q.  123, please.  Vacuum delivery.  I guess this is of babies?

     02:17PM 13   A.  Yes.  This is that procedure I talked about before where

     02:17PM 14   you put the suction cup on the baby's head to avoid getting

     02:17PM 15   that for forceps area and this I thought was particularly well

     02:17PM 16   suited to expand this area for Medela.

     02:17PM 17   Q.  Just a couple more.  127.  Mobile central vacuum stations.

     02:17PM 18   How does that relate to suction?

     02:18PM 19   A.  Well, I think this was a relatively new concept I came up

     02:18PM 20   with and typically in hospitals they have suction that comes

     02:18PM 21   out of the walls and they have a big pump in the basement

     02:18PM 22   and -- and the idea I came up with was a pretty robust pump

     02:18PM 23   where you could use this large pump for that central vacuum

     02:18PM 24   purpose rather than have this stuff all piped through the

     02:18PM 25   hospital.
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     02:18PM  1   Q.  You say for example an idea that arose from work with

     02:18PM  2   liposuction was to devise a less expensive way of providing

     02:18PM  3   suction in medical offices.

     02:18PM  4   A.  Right.

     02:18PM  5   Q.  That's another one of the things you're talking to Medela

     02:18PM  6   about?

     02:18PM  7   A.  Absolutely.

     02:18PM  8            MR. McCLANAHAN:  Stacey, can we have page 129.

     02:18PM  9   BY MR. McCLANAHAN:

     02:18PM 10   Q.  Induction of labor is a natural extension for Medela,

     02:18PM 11   having been in the breast pump area, I guess?

     02:18PM 12   A.  Yes.

     02:18PM 13   Q.  Okay.

     02:18PM 14            MR. McCLANAHAN:  Stacey, thank you.

     02:18PM 15   BY MR. McCLANAHAN:

     02:18PM 16   Q.  So -- so, we're now going to get back to the one that's

     02:18PM 17   involved in this lawsuit, but it looks to me like in this Road

     02:19PM 18   Map for Specialty Suction you had discussed with Medela one,

     02:19PM 19   two, three, four, five, six, seven, eight, nine, ten, eleven,

     02:19PM 20   twelve, thirteen, fourteen, fifteen, sixteen, seventeen,

     02:19PM 21   eighteen, nineteen, twenty.  You had discussed with Medela

     02:19PM 22   twenty or so different businesses they could go into or work

     02:19PM 23   in that related to specialty suction.  Correct?

     02:19PM 24   A.  Yes, sir.

     02:19PM 25   Q.  Now, one of them, of course, that we have this lawsuit
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     02:19PM  1   about, is the wound healing business.  Right?

     02:19PM  2   A.  Yes, sir.

     02:19PM  3   Q.  And Mr. Macon I think asked you about this -- this page.

     02:19PM  4   There was a --

     02:19PM  5            MR. McCLANAHAN:  If we go to -- Stacey, go to page

     02:20PM  6   33, please.  And go here to potential prior art.

     02:20PM  7   BY MR. McCLANAHAN:

     02:20PM  8   Q.  Now, obviously, Medela and you were aware that KCI had

     02:20PM  9   patents in this area.

     02:20PM 10   A.  Yes, sir.

     02:20PM 11   Q.  And you had discovered the Chariker-Jeter article at the

     02:20PM 12   University of Chicago.  You told us about that.  So, here

     02:20PM 13   you're going into some detail with Medela about how that

     02:20PM 14   works, aren't you?

     02:20PM 15   A.  Yes, sir.

     02:20PM 16            MR. McCLANAHAN:  Next page, Stacey, which is number

     02:20PM 17   34, please.

     02:20PM 18   BY MR. McCLANAHAN:

     02:20PM 19   Q.  And here you have the -- the diagrams, the drawings right

     02:20PM 20   out of the Chariker-Jeter article, don't you?

     02:20PM 21   A.  Yes, sir.

     02:20PM 22            MR. McCLANAHAN:  Next page, Stacey.

     02:20PM 23   BY MR. McCLANAHAN:

     02:20PM 24   Q.  Another one of those in the drawing and I want to focus

     02:20PM 25   down here on this table at the bottom, please.  Now, I
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     02:20PM  1   believe -- I believe that Mr. Macon may have shown you this

     02:20PM  2   specific table the other day maybe for a different reason but

     02:20PM  3   I want to talk about what you had written in this memo as to

     02:21PM  4   the differences that you saw between the KCI machine, method,

     02:21PM  5   procedure, whatever you call it, which is referred to as the

     02:21PM  6   KCI VAC versus the Chariker way.  Okay?

     02:21PM  7   A.  Yes, sir.

     02:21PM  8   Q.  You noted that the KCI way uses a sponge and the Chariker

     02:21PM  9   way uses gauze.  Correct?

     02:21PM 10   A.  Yes, sir.

     02:21PM 11   Q.  You noted that the KCI way, the filling is cut down -- is

     02:21PM 12   this from a larger amount?

     02:21PM 13   A.  Yeah.  From a larger amount.

     02:21PM 14   Q.  And the Chariker way the filling is built up in stages?

     02:21PM 15   A.  Yes, sir.

     02:21PM 16   Q.  You said the KCI way tubing is integrated and the Chariker

     02:21PM 17   way tubing is part of the standard drain?

     02:21PM 18   A.  Yes, sir.

     02:21PM 19   Q.  You said the KCI way has a dry system and the Chariker way

     02:21PM 20   must be wet to provide -- to produce capillary action?

     02:22PM 21   A.  Yes, sir.

     02:22PM 22   Q.  You said the KCI way uses a specialized vacuum pump and

     02:22PM 23   the Chariker way has a connection to a suction source.  I

     02:22PM 24   think in the Chariker article it was actually to a wall

     02:22PM 25   suction in the hospital, wasn't it?
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     02:22PM  1   A.  Yeah.  It was to wall suction.

     02:22PM  2   Q.  So, in the Chariker way you could use wall suction, you

     02:22PM  3   could use a portable vacuum source, any kind of vacuum source

     02:22PM  4   such as the ones Medela made?

     02:22PM  5   A.  Yes, sir.

     02:22PM  6   Q.  And then finally, and maybe importantly to the jury in

     02:22PM  7   this case, you noted that KCI claims to have patent protection

     02:22PM  8   for what they do but Chariker was in the public domain,

     02:22PM  9   meaning it was available to everybody.

     02:22PM 10   A.  Right.  It was in the medical school library.  Anyone

     02:22PM 11   could take that article.  Anyone could use it.

     02:22PM 12   Q.  So as of the date of this Road Map for Specialty Suction

     02:22PM 13   that you wrote to Medela in your capacity as a consultant now

     02:22PM 14   for Medela, did you have in your own head that whether or not

     02:23PM 15   Medela wanted to do it you thought that doing the

     02:23PM 16   Chariker-Jeter way would be a good business possibility?

     02:23PM 17   A.  Yes.  I thought it was a potential business opportunity.

     02:23PM 18   Q.  Now, why would somebody who was in conspiracy with Medela

     02:23PM 19   to try to steal what KCI is doing in the wound drainage area

     02:23PM 20   have written a report that covers twenty other areas of

     02:23PM 21   possible suction business?  Can you think of any reason why

     02:23PM 22   that would be?

     02:23PM 23   A.  I can't think of any reason.

     02:23PM 24            MR. McCLANAHAN:  Stacey, may we please see

     02:23PM 25   Plaintiff's Exhibit 124.
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     02:23PM  1   BY MR. McCLANAHAN:

     02:23PM  2   Q.  All right.  Now, we're still moving -- we're moving

     02:24PM  3   chronologically.  The road map was in April of 2002.  So, now

     02:24PM  4   we're up to May of 2002.  You told us that BlueSky has been

     02:24PM  5   incorporated and I guess it's still basically a one man show?

     02:24PM  6   A.  Yes, still I think on that date.  Yes.

     02:24PM  7   Q.  Okay.  Now, this, if we go to the -- go to the -- first of

     02:24PM  8   all, tell the jury --

     02:24PM  9            MR. McCLANAHAN:  Stacey, go back.  I'm sorry.

     02:24PM 10   BY MR. McCLANAHAN:

     02:24PM 11   Q.  First of all, what this is this?  What is this document?

     02:24PM 12   A.  This I believe is the initial business plan I had put

     02:24PM 13   together for BlueSky Medical Grouping.

     02:24PM 14   Q.  And Stacey the next page.  And can you expand it for me

     02:24PM 15   some?  We're not going to go through all of it but you have a

     02:24PM 16   executive summary where you set forth objections, admission,

     02:24PM 17   and a company summary about how the company is going to be

     02:24PM 18   owned and market analysis and that sort of thing.  So,

     02:24PM 19   basically, this is your effort to put down on paper kind of

     02:24PM 20   your grand thinking about what you want to do with this new

     02:25PM 21   company BlueSky?

     02:25PM 22   A.  Yes, sir.

     02:25PM 23   Q.  Now, was this a secret plan about how you were going to

     02:25PM 24   conspire with Medela?

     02:25PM 25   A.  Oh, absolutely not.
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     02:25PM  1   Q.  Let's go to the next page, Stacey.  7364.  Thank you.  And

     02:25PM  2   highlight executive summary.  Now, you wrote in this plan:

     02:25PM  3   BlueSky Medical Group will capitalize on the fact that few

     02:25PM  4   competitors that are present in selling general purpose

     02:25PM  5   suction equipment.  That's not talking at this point about

     02:25PM  6   wound drainage or wound healing or anything else.  That's just

     02:25PM  7   saying the suction business that you came from at Medela

     02:25PM  8   doesn't have a lot of competition?

     02:25PM  9   A.  Yes.  With these kind of high quality pumps.

     02:25PM 10   Q.  Yes.  And that's a good point, because as we mentioned

     02:25PM 11   before, there were hundreds or so maybe of pump manufacturers

     02:25PM 12   of various kinds but the kind of high quality pump that you

     02:26PM 13   use in the hospital setting, there's a smaller number of

     02:26PM 14   competitors?

     02:26PM 15   A.  Right.  Yes, sir.

     02:26PM 16   Q.  The company, BlueSky, will purchase and relabel the Vario

     02:26PM 17   pump from Medela utilizing a $200,000 line of credit and net

     02:26PM 18   120 days terms which Medela is provided.  Now, is that part of

     02:26PM 19   the deal you made with Medela when you left about your -- your

     02:26PM 20   separation where you would not go to work for one of their

     02:26PM 21   competitors, etcetera, etcetera?

     02:26PM 22   A.  Yes.  Right.  I negotiated that particular point that I

     02:26PM 23   wanted to have a credit limit and longer terms for the first

     02:26PM 24   year.

     02:26PM 25   Q.  So, in other words, you're saying, Well, I tell you, I
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     02:26PM  1   won't go in competition -- I won't go work for your competitor

     02:26PM  2   that is already financed, but if I'm going to go out on my own

     02:26PM  3   by myself, I'm going to need a little bit of string

     02:26PM  4   credit-wise to get started and they agreed to do that as part

     02:26PM  5   of the severance agreement you made with them?

     02:27PM  6   A.  Yes, they did.  And I asked for more but that wasn't

     02:27PM  7   granted.

     02:27PM  8   Q.  How much did you ask for?

     02:27PM  9   A.  I think 3 or 400,000 on the credit line.

     02:27PM 10   Q.  If there's some big conspiracy between you and Medela

     02:27PM 11   about how to steal KCI's stuff, why wouldn't they give you all

     02:27PM 12   that you asked for?

     02:27PM 13   A.  Well, there was no conspiracy.  This was a business

     02:27PM 14   negotiation we had.

     02:27PM 15   Q.  The pumps will be sold under the BlueSky Medical label in

     02:27PM 16   the gastric endoscopic and wound healing markets.  You're not

     02:27PM 17   even thinking at this point you're even going to limit your

     02:27PM 18   new business to wound care, are you?

     02:27PM 19   A.  Oh, no.  No.

     02:27PM 20   Q.  Primary marketing will utilize trade shows and direct

     02:27PM 21   marketing.  The company will use the expertise of its founder

     02:27PM 22   Richard Weston with over twenty years experience in medical

     02:27PM 23   field to leverage itself into the suction market.  So, what

     02:28PM 24   you're basically saying by leverage is this suction market is

     02:28PM 25   out there and you're going to try to get into it?
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     02:28PM  1   A.  That's exactly correct.

     02:28PM  2   Q.  That's where you've been for twenty years?

     02:28PM  3   A.  Yes, sir.

     02:28PM  4   Q.  And you're going to get your pumps from Medela and you're

     02:28PM  5   going to relabel them?

     02:28PM  6   A.  Yes, sir.

     02:28PM  7   Q.  Meaning take their exact pump that's already been approved

     02:28PM  8   for whatever its been approved for and take their label off

     02:28PM  9   and put your label on?

     02:28PM 10   A.  Yes, sir.

     02:28PM 11            MR. McCLANAHAN:  Your Honor, what -- What's your

     02:28PM 12   thinking about a break?

     02:28PM 13            THE COURT:  I was just thinking that this is a good

     02:28PM 14   time for a break.  So, why don't we do it?  Ladies and

     02:28PM 15   gentlemen, your kind attention to the testimony this afternoon

     02:28PM 16   is deeply appreciated.  And let's take a break until fifteen

     02:28PM 17   until 3:00.  Fifteen until 3:00.  All rise for the jury.  And,

     02:28PM 18   Mr. Ramirez, would you lead this good jury out.

     02:28PM 19       (Jury out.)

     02:29PM 20            THE COURT:  We will be in recess until fifteen until

     02:29PM 21   3:00.  Thank you so much.

     02:29PM 22       (Recess.)

     02:51PM 23            THE COURT:  Thank you, ladies and gentlemen.  Please

     02:51PM 24   be seated.  Mr. Weston, if you would.  And, Mr. McClanahan,

     02:51PM 25   you may proceed.
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     02:51PM  1            MR. McCLANAHAN:  Thank you, Your Honor.

     02:51PM  2   BY MR. McCLANAHAN:

     02:51PM  3   Q.  Richard, is this the Medela Vario pump?

     02:51PM  4   A.  Yes, it is.

     02:51PM  5   Q.  Now, what you did, as I understand it, is you took that

     02:51PM  6   pump and you took their label off and put your label on?

     02:51PM  7   A.  Yes, sir.

     02:51PM  8   Q.  If you are going to be in conspiracy with Medela to fool

     02:51PM  9   the world about really being a secret spy agent for Medela out

     02:51PM 10   there, do you think it makes much sense to have the pumps look

     02:51PM 11   just alike?

     02:51PM 12   A.  It would not make any sense at all.

     02:51PM 13   Q.  A good conspirator might at least change the color, don't

     02:51PM 14   you think?

     02:51PM 15   A.  I would think so.

     02:52PM 16            MR. McCLANAHAN:  Stacey, we were talking about

     02:52PM 17   plaintiff 124.  And let's go back to page 7364, please.

     02:52PM 18            THE COURT:  This is plaintiff -- what was this

     02:52PM 19   plaintiff's number again?

     02:52PM 20            MR. McCLANAHAN:  Plaintiff 124.

     02:52PM 21            THE COURT:  Thank you.

     02:52PM 22            MR. McCLANAHAN:  And it's the third page of the

     02:52PM 23   exhibit, Stacey.  That one.  Let's go down here to objectives.

     02:52PM 24   BY MR. McCLANAHAN:

     02:52PM 25   Q.  Again, Mr. Weston, this is your kind of crude first draft
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     02:52PM  1   business plan that you were writing about what your new

     02:52PM  2   company is going to try to do.  Correct?

     02:52PM  3   A.  Yes, sir.

     02:52PM  4   Q.  You wrote your objectives.  Your objectives for the

     02:52PM  5   company for the first year is to establish -- You see you've

     02:52PM  6   got your tense incorrect.  You say objectives is.  It would

     02:53PM  7   have been better to say objectives are, wouldn't it?

     02:53PM  8   A.  Yes, sir.

     02:53PM  9   Q.  You have some issues with English from time to time?

     02:53PM 10   A.  That is not a strength of fine, English or spelling.

     02:53PM 11   Q.  The objectives for the company for the first year is to

     02:53PM 12   establish the brand name of BlueSky Medical and to sell 100

     02:53PM 13   units of the Versatile 1 pump.  So, the first year you hoped

     02:53PM 14   to sell a hundred pumps.  That's pretty much what you set out

     02:53PM 15   as your goal?

     02:53PM 16   A.  Yes, sir.

     02:53PM 17   Q.  The branding will be the key for future success, by

     02:53PM 18   attending trade shows and advertising this branding can occur

     02:53PM 19   in a rapid time frame.  BlueSky will remain flexible to look

     02:53PM 20   for other opportunities in the suction field.

     02:53PM 21            If you had been in some grand conspiracy for Medela,

     02:53PM 22   do you think that your first year objectives would have been

     02:54PM 23   that modest?

     02:54PM 24   A.  Oh, no.  Not at all.

     02:54PM 25   Q.  I noticed trade shows.  Let's go up a second.
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     02:54PM  1            MR. McCLANAHAN:  Back to the top, Stacey.  We talked

     02:54PM  2   about -- highlight that first section again, please.

     02:54PM  3   BY MR. McCLANAHAN:

     02:54PM  4   Q.  You mentioned going to trade shows.  You said primary

     02:54PM  5   marketing will use trade shows.  And you had talked about

     02:54PM  6   maybe considering gastric endoscopic and wound care.  So, for

     02:54PM  7   example, if there was a trade show attended by gastric doctors

     02:54PM  8   and nurses, you might go to that trade show to try to sell

     02:54PM  9   pumps?

     02:54PM 10   A.  Yes, sir.

     02:54PM 11   Q.  And if there was a trade show by endoscopic doctors and

     02:54PM 12   nurses and health scare professionals, you might go to that

     02:54PM 13   trade show to try to sell some pumps?

     02:54PM 14   A.  Yes.  That would be a possibility.

     02:54PM 15   Q.  And if there was a trade show for wound care, doctors and

     02:54PM 16   nurses and health care professionals, you might go to that

     02:54PM 17   trade show to try to sell some pumps?

     02:55PM 18   A.  Yes, sir.

     02:55PM 19   Q.  In fact, as we'll see later on, the place that you first

     02:55PM 20   ran into KCI was at a wound care trade show where you were

     02:55PM 21   there -- where Mr. Johnson was there to try to sell some

     02:55PM 22   pumps.  Correct?

     02:55PM 23   A.  Yes, sir.

     02:55PM 24            MR. McCLANAHAN:  Stacey, page 7365.  And let's do the

     02:55PM 25   start up summary.
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     02:55PM  1   BY MR. McCLANAHAN:

     02:55PM  2   Q.  Now, just so the jury will have an idea about how

     02:55PM  3   grandiose this start was, start up plan is to start small and

     02:55PM  4   refine the marketing operations and sales plan.  Once a proven

     02:55PM  5   history is obtained, the company can be scaled up by

     02:55PM  6   attracting additional capital.  That's money.

     02:55PM  7   A.  Right.  Money.

     02:55PM  8   Q.  From investors or whoever.  Additional opportunities in

     02:55PM  9   the suction field will be examined.  A small 1500 to 2500

     02:56PM 10   office.  I guess that's square feet?

     02:56PM 11   A.  Square feet.

     02:56PM 12   Q.  Will be obtained for inventory and office space.  Now, you

     02:56PM 13   heard Dr. Leininger talk to us the other day about his modest

     02:56PM 14   start of his business with the one room apartment.  Do you

     02:56PM 15   recall that?

     02:56PM 16   A.  Yes, sir.

     02:56PM 17   Q.  And he was, basically, a one man show.  I think he said

     02:56PM 18   chief, cook, and bottle washer?

     02:56PM 19   A.  Yes, sir.

     02:56PM 20   Q.  Is that pretty much what you're doing here?  Is that a

     02:56PM 21   similar deal with you?

     02:56PM 22   A.  Yes.  I add the janitorial aspect in as well.

     02:56PM 23   Q.  I think he did say janitor with his, too, but the jury

     02:56PM 24   will recall that better than I do.  Okay.  And part of the way

     02:56PM 25   you're going to stay alive during this time is that you will
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     02:56PM  1   continue to consult with Medela with an estimated income of

     02:56PM  2   $2,000 per month.  This should cover most fixed expenses.

     02:56PM  3   Now, that's kind of what you had -- part of what you had

     02:56PM  4   negotiated with them is this consultancy, correct?

     02:57PM  5   A.  Yes.  There wasn't any fixed amount but I thought they

     02:57PM  6   might have some needs about in that area.

     02:57PM  7            MR. McCLANAHAN:  Stacey, let's go to 7367, please.

     02:57PM  8   Market analysis summary.

     02:57PM  9   BY MR. McCLANAHAN:

     02:57PM 10   Q.  The suction pump market has consolidated in recent years.

     02:57PM 11   Now, what does consolidated mean?

     02:57PM 12   A.  It means that the big companies buy the little companies.

     02:57PM 13   Q.  Come together?

     02:57PM 14   A.  So you only have a few left.

     02:57PM 15   Q.  So maybe -- maybe one of our goals would have been, who

     02:57PM 16   knows, maybe a big company would want to buy BlueSky?

     02:57PM 17   A.  That could be possible, yes, sir.

     02:57PM 18   Q.  There are few companies in the market and they sell based

     02:57PM 19   on historical name recognition.  By attending trade shows and

     02:57PM 20   meeting customer needs, BlueSky will capitalize on this

     02:58PM 21   underserved market.  Medela also sells suction pumps but its

     02:58PM 22   primary focus is on the breast feeding products as 95% of its

     02:58PM 23   revenue is derived from this.  Now, you're talking about

     02:58PM 24   looking at something different from Medela here, aren't you?

     02:58PM 25   A.  Oh, absolutely, because I had a non-compete.
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     02:58PM  1   Q.  If you are going to conspiracy with Medela to steal

     02:58PM  2   something from KCI, you wouldn't be doing it that way, would

     02:58PM  3   you?

     02:58PM  4   A.  No, sir.

     02:58PM  5   Q.  Gomco and Aros will be other competitors.  Or is that

     02:58PM  6   Gomoco?  What's the name of that company?

     02:58PM  7   A.  That's Gomco.  They are probably the leading brand of

     02:58PM  8   suction -- portable suction pump in the U.S.

     02:58PM  9   Q.  So you misspelled it here in your business plan?

     02:58PM 10   A.  Yes, I did.

     02:58PM 11   Q.  Now, we talked about -- I believe I talked with -- maybe

     02:58PM 12   with Dr. Morykwas.  There's a question where I brought my

     02:58PM 13   computer up there and had him look at something.  I think it

     02:58PM 14   was an advertisement for an Aros something VAC pump?

     02:58PM 15   A.  Carry VAC, I think.

     02:59PM 16   Q.  Yes.  So, this -- this Aros company would be one of these

     02:59PM 17   competing companies that actually had a pump that they sold

     02:59PM 18   that had the word VAC in the name of the pump?

     02:59PM 19   A.  Yes, sir.

     02:59PM 20   Q.  And I realize that KCI has something that's called vacuum

     02:59PM 21   assisted closure, but with regard to the word VAC, V A C, as

     02:59PM 22   used in pumps, KCI -- from your standpoint, did KCI own that

     02:59PM 23   word, little V, little A, little C VAC?

     02:59PM 24   A.  No, sir.

     02:59PM 25   Q.  And then Stacey, the next one.  Market segmentation.  Your
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     02:59PM  1   initial plan was that BlueSky will sell primarily to hospitals

     02:59PM  2   at 75% and then outpatient centers and doctors will comprise

     02:59PM  3   the other 25%.  That's what you initially thought you were

     02:59PM  4   going to do?

     02:59PM  5   A.  Yes, sir.

     02:59PM  6   Q.  Now, later on as the business progressed, did that model

     02:59PM  7   change somewhat where you started to sell to distributors

     03:00PM  8   instead of to directly to patients?

     03:00PM  9   A.  Yes.  We were not successful with this idea so we found

     03:00PM 10   another opportunity with distributors that worked better.

     03:00PM 11   Q.  When you say "we," the company is BlueSky Medical you are

     03:00PM 12   talking about?

     03:00PM 13   A.  Yeah.  BlueSky Medical.  Tim and I.

     03:00PM 14   Q.  Tim and you at this point.  Two men in the company?

     03:00PM 15   A.  Yes, sir.

     03:00PM 16   Q.  Tell the jury a little bit about how Mr. Johnson came to

     03:00PM 17   be employed by BlueSky.

     03:00PM 18   A.  Well, Tim separated from Medela I think sometime in the

     03:00PM 19   Spring of 2002.  I think it was an involuntary separation.

     03:00PM 20   Q.  Let me stop you right there.  Well, he's going to testify,

     03:00PM 21   but as I understand what happened, part of his territory,

     03:00PM 22   sales territory, was Mexico and Medela, for whatever reason,

     03:00PM 23   decided to take that back in-house and not let it be his

     03:00PM 24   territory?

     03:00PM 25   A.  Yes, sir.
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     03:00PM  1   Q.  And he didn't like that?

     03:01PM  2   A.  I think that was one of several things going on, yes, sir.

     03:01PM  3   Q.  I think he was going around complaining about a lot of

     03:01PM  4   things and made it pretty well known that he was not happy

     03:01PM  5   with Medela and was looking for another job?

     03:01PM  6   A.  I believe he did that, yes, sir.

     03:01PM  7   Q.  He'll tell us about that, of course.  But did that lead

     03:01PM  8   you to hire him at BlueSky or use him some way?

     03:01PM  9   A.  Yes.  Tim was looking for a new position and while he was

     03:01PM 10   going through that period where he's looking for a new job,

     03:01PM 11   you know, I mentioned I was building up this new company, he

     03:01PM 12   had, you know, been in the medical field and he said, I can

     03:01PM 13   help you out if you need some help, and so that's how we

     03:01PM 14   started working together.

     03:01PM 15   Q.  Okay.  And we could continue going on through this, but I

     03:01PM 16   think the jury probably has the gist of this, so let me move

     03:01PM 17   on to another exhibit now.  That was a multipage business plan

     03:02PM 18   that you set out where you basically went over everything you

     03:02PM 19   could think of that a new entrepreneurial business would need

     03:02PM 20   to think about to get started?

     03:02PM 21   A.  Yes, sir.

     03:02PM 22   Q.  Now, let's go to plaintiff's 184.  This is August 9, 2002.

     03:02PM 23   Now, as I understand it from the chronology we talked about,

     03:02PM 24   by this time you had formed BlueSky?

     03:02PM 25   A.  Yes, sir.
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     03:02PM  1   Q.  You had left the formal employment of Medela?

     03:02PM  2   A.  Yes, sir.

     03:02PM  3   Q.  But -- and you had moved to California?

     03:02PM  4   A.  Yes, sir.

     03:02PM  5   Q.  But you got a consulting agreement where they're paying

     03:02PM  6   you $2,000 a month or whatever it is to -- to consult for

     03:02PM  7   them?

     03:02PM  8   A.  Right.  It was an hourly basis when they needed me and

     03:02PM  9   that was at their discretion.

     03:02PM 10   Q.  Now, this is a memo that you wrote -- and notice it says

     03:03PM 11   weston@blueskymedical.com.  It's not weston@medela.com or

     03:03PM 12   whatever your old e-mail address was when you were a Medela

     03:03PM 13   employee?

     03:03PM 14   A.  That's correct.

     03:03PM 15   Q.  Weston@blueskymedical.com.  This is August 9, 2002.  You

     03:03PM 16   are sending it to Urs Tanner who we know is with Medela and a

     03:03PM 17   copy to Mr. Quakenbush who we also know is with Medela.

     03:03PM 18   Right?

     03:03PM 19   A.  Yes, sir.

     03:03PM 20   Q.  Is this kind of like a status report?

     03:03PM 21   A.  I believe so, yes.

     03:03PM 22   Q.  Let's go through it and see.

     03:03PM 23            MR. McCLANAHAN:  Stacey, highlight the first

     03:03PM 24   paragraph or at least the first -- first half of it.

     03:03PM 25            MR. MACON:  May we see the entire document, Your
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     03:03PM  1   Honor?

     03:03PM  2            THE COURT:  Sure.

     03:03PM  3            MR. MACON:  Thank you.  I believe it's -- part of it

     03:03PM  4   was taken out.  Can we see the whole --

     03:03PM  5            MR. McCLANAHAN:  Is that the first page?

     03:03PM  6            MR. MACON:  I don't know why it --

     03:03PM  7            MR. SADLER:  Excuse me.  Defendant's 195 I believe is

     03:03PM  8   a complete document.

     03:03PM  9            THE COURT:  Okay.  Do you all have access to

     03:03PM 10   defendant's 195?

     03:04PM 11            MR. MACON:  Was it redacted for --

     03:04PM 12            MR. SADLER:  Defendant's 195 is a complete document.

     03:04PM 13   This was discussed among the lawyers.

     03:04PM 14            THE COURT:  Okay.  What is the document -- this is --

     03:04PM 15   what number -- this is D-195?

     03:04PM 16            MR. McCLANAHAN:  This is plaintiff 184 I thought.

     03:04PM 17            THE COURT:  Okay.  Plaintiff's 184.

     03:04PM 18            MR. MACON:  I --

     03:04PM 19            THE COURT:  Excuse me.  I'm -- I'm unclear about what

     03:04PM 20   we're -- maybe you all should approach and tell me what the

     03:04PM 21   problem is.  Yeah.  Come and tell me.  I'm not clear what the

     03:04PM 22   problem is.

     03:04PM 23       (Off-the-record discussion.)

     03:06PM 24            THE COURT:  I think we've got this straightened out,

     03:06PM 25   ladies and gentlemen.  I think we're doing fine.  So, we will
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     03:06PM  1   proceed.  Okay.  Let's go.

     03:06PM  2            MR. McCLANAHAN:  Okay, Stacey.  We had plaintiff's

     03:06PM  3   184 up.  Let's go back to that.

     03:07PM  4   BY MR. McCLANAHAN:

     03:07PM  5   Q.  And this first half of the first paragraph, please.  I

     03:07PM  6   spoke at length with Michael and Carr Lane -- these

     03:07PM  7   Mr. Quakenbush, right?  CLQ.  Right?  Mr. Weston?

     03:07PM  8   A.  Yes, sir.

     03:07PM  9   Q.  CLQ is Carr lane?

     03:07PM 10   A.  Yes, sir.

     03:07PM 11   Q.  I spoke at length with Michael and Carr Lane about BlueSky

     03:07PM 12   and the suction market in wounds.  My feeling is that there

     03:07PM 13   will either be a strong reaction shortly from the competition

     03:07PM 14   or no response.  Now, you mentioned earlier the competition

     03:07PM 15   includes at least three companies?

     03:07PM 16   A.  Yes, sir.

     03:07PM 17   Q.  KCI, Gomco, and Aros?

     03:07PM 18   A.  Yes, sir.

     03:07PM 19   Q.  Also, it's very hard to bring a case about if one is not

     03:07PM 20   violating a patent and if patent consists of a system and you

     03:07PM 21   are selling one component.  And your belief, from what you've

     03:07PM 22   told us earlier in your own head is, you're not violating a

     03:07PM 23   patent if you're doing it with Chariker-Jeter.

     03:07PM 24   A.  That's correct.

     03:08PM 25            MR. McCLANAHAN:  Let's go, Stacey, down please to
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     03:08PM  1   another paragraph.  Let's do the fourth paragraph right here.

     03:08PM  2   The one above, please.  It's the third.

     03:08PM  3   BY MR. McCLANAHAN:

     03:08PM  4   Q.  I think that this market will open up with other

     03:08PM  5   competitors in 2003, so timing will be critical for a smaller

     03:08PM  6   company.  Brian L. -- Oh, that would be Brian Leszkiewicz?

     03:08PM  7   A.  Yes, sir.

     03:08PM  8   Q.  He said that he has heard rumors that other companies are

     03:08PM  9   working on systems and I believe that there will be other

     03:08PM 10   entrants to this market.  Timing is always critical in

     03:08PM 11   competitive markets.

     03:08PM 12            Now, are you writing this to Medela because you're

     03:08PM 13   conspiring with them about how to get into this market or what

     03:08PM 14   are you telling them here?

     03:08PM 15   A.  Well, I -- I think here that, you know, getting in in a

     03:09PM 16   timing aspect was very important because other companies were

     03:09PM 17   contemplating coming into the market.

     03:09PM 18   Q.  Had Medela told you whether or not they were actually

     03:09PM 19   going to get into the market themselves or had they only said

     03:09PM 20   they were going to be a supplier of pumps for you to do what

     03:09PM 21   you were going to do in the market?

     03:09PM 22   A.  We only talked about supplying pumps for me and, you

     03:09PM 23   know, -- you know, how many they can produce, those kind of

     03:09PM 24   things were the kind of thing we discussed.

     03:09PM 25   Q.  And, by the way, when I say "you", this was not Richard
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     03:09PM  1   Weston individually doing business, this is always BlueSky

     03:09PM  2   Medical Group Incorporated, correct?

     03:09PM  3   A.  Oh, absolutely.  As president of the company that's always

     03:09PM  4   how I, you know, acted.

     03:09PM  5   Q.  I mean -- just to clarify why I'm asking this, you

     03:09PM  6   understand that KCI and Wake Forest have sued both the company

     03:09PM  7   BlueSky Medical Group, Inc., and they've sued you personally.

     03:09PM  8   You understand that?

     03:09PM  9   A.  I am quite aware of that, yes.

     03:09PM 10   Q.  And my question to you is after the date that BlueSky was

     03:09PM 11   formed as a corporation, were you the president of BlueSky?

     03:10PM 12   A.  Yes, I was.

     03:10PM 13   Q.  Is everything you did from then on related to all these

     03:10PM 14   issues in your capacity as president of BlueSky and not as

     03:10PM 15   somebody acting as an individual?

     03:10PM 16   A.  Absolutely, yes.

     03:10PM 17   Q.  Now, let's go to the -- to the next paragraph, Stacey.

     03:10PM 18   You say my approach -- this would be -- my would be Richard

     03:10PM 19   Weston at BlueSky Medical, so you're talking about as

     03:10PM 20   president of the company?

     03:10PM 21   A.  Yeah.  BlueSky.

     03:10PM 22   Q.  My or BlueSky's approach, of course, was a flanking

     03:10PM 23   attack.  Direct attacks require at least 3 to 1 advantage in

     03:10PM 24   resources.  The patent issue is clear.  Now, if you were

     03:10PM 25   talking about a direct attack, you would be talking about a
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     03:10PM  1   little start-up company with no money going after one of these

     03:10PM  2   big three pump companies.  Right?

     03:10PM  3   A.  Yes, sir.

     03:10PM  4   Q.  I mean, that would be like saying I'm going to go

     03:10PM  5   head-to-head against Gomco or head-to-head against Aros.

     03:11PM  6   Correct?

     03:11PM  7   A.  Yes, sir.

     03:11PM  8   Q.  And you had decided you couldn't do that because that --

     03:11PM  9   you didn't have any start-up capital to speak of here?

     03:11PM 10   A.  That is really correct.

     03:11PM 11   Q.  So, of course, your approach is a flanking attack, not a

     03:11PM 12   direct attack, on how you're going to get into this suction

     03:11PM 13   market that you want to get into with your company.  The

     03:11PM 14   patent issue is clear.  Now, this is your state of mind.  If

     03:11PM 15   the jury were interested in this case, for example, about what

     03:11PM 16   is in Richard Weston's mind here, what your state of mind is,

     03:11PM 17   this is talking about that.  Okay?  The patent issue is clear.

     03:11PM 18   The Patent Office has issued a patent so it's foolish to try

     03:11PM 19   and attack this head on.  So, your idea was never to try to

     03:11PM 20   attack the patent, it was to find a way to do it lawful with

     03:11PM 21   the patent.  Right?

     03:11PM 22   A.  Yes, sir.

     03:11PM 23   Q.  Is there anything wrong with that in business?

     03:11PM 24   A.  I believe that occurs every day.

     03:12PM 25   Q.  I imagine, for exactly, that companies like Microsoft have
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     03:12PM  1   thousands of patents?

     03:12PM  2   A.  Yes, sir.

     03:12PM  3   Q.  And companies that compete with Microsoft or try to

     03:12PM  4   compete with Microsoft every day figure out ways to do

     03:12PM  5   business that will not infringe Microsoft's patents.

     03:12PM  6            MR. MACON:  Your Honor, I think he's getting into

     03:12PM  7   argument here.

     03:12PM  8            THE COURT:  Sustained.

     03:12PM  9            MR. MACON:  Thank you, Your Honor.

     03:12PM 10   BY MR. McCLANAHAN:

     03:12PM 11   Q.  Was it your intention here to try to find a way to enter

     03:12PM 12   the suction market that would not infringe anybody's patents?

     03:12PM 13   A.  Absolutely.

     03:12PM 14   Q.  The strategy employed by BlueSky does not involve

     03:12PM 15   violation of any patent.  Therefore, this reduces the risk of

     03:12PM 16   patent infringement lawsuits.  The non-market strategy is to

     03:12PM 17   work with the Federal Trade Commission and the Department of

     03:12PM 18   Health & Human Services, etcetera, etcetera, etcetera.  Okay.

     03:12PM 19            MR. McCLANAHAN:  You can take that off.  Thank you,

     03:12PM 20   Stacey.

     03:12PM 21   BY MR. McCLANAHAN:

     03:12PM 22   Q.  So, at this point in time then, we've shown that we're now

     03:12PM 23   in August, you've got BlueSky started, you're trying to figure

     03:13PM 24   out a way to get into the suction business, you know about

     03:13PM 25   KCI's patents, and you've determined not to infringe their
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     03:13PM  1   patents, so you're going to do it the Chariker-Jeter way.  Is

     03:13PM  2   that where you are right now?

     03:13PM  3   A.  Yes, sir.

     03:13PM  4   Q.  Now, I want to shift gears for a second and go to

     03:13PM  5   plaintiff's 195.  We're now going to move up to March of 2003.

     03:13PM  6   Okay?

     03:13PM  7   A.  Yes, sir.

     03:13PM  8   Q.  Now, at this point in time, you're writing a letter --

     03:13PM  9            MR. McCLANAHAN:  Your Honor, this is plaintiff's 195.

     03:13PM 10            THE COURT:  Thank you.

     03:13PM 11   BY MR. McCLANAHAN:

     03:13PM 12   Q.  You're writing a letter to Hillenbrand Industries

     03:14PM 13   Incorporated.  Tell us who Hillenbrand is.

     03:14PM 14   A.  Hillenbrand is a very large medical company.  They do beds

     03:14PM 15   and they do a lot of products.  I think they do cassettes as

     03:14PM 16   well, sort of a --

     03:14PM 17   Q.  Now, we talked about -- we talked about a time frame --

     03:14PM 18   we've left it last in August of 2002 and now we're jumping

     03:14PM 19   forward about nine months to March of 2003.  Had you been

     03:14PM 20   having any difficulties with KCI in getting started with your

     03:14PM 21   business?

     03:14PM 22   A.  Oh, yes.  Absolutely.

     03:14PM 23   Q.  Give us some examples.

     03:14PM 24   A.  We would go and make presentations to accounts.  We would

     03:14PM 25   get a very good initial response.  The hospitals were
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     03:14PM  1   interested in using the products.  You know, we had a very

     03:14PM  2   small sales staff.  I, myself, was doing this as -- as well as

     03:15PM  3   Tim Johnson and things would go well and then we would leave

     03:15PM  4   and then the interest would just die and what we found out

     03:15PM  5   was --

     03:15PM  6            MR. MACON:  Excuse me, Your Honor.  I believe he's

     03:15PM  7   going to start telling about what other people have told him

     03:15PM  8   and if he is he should have his own people here.

     03:15PM  9            THE COURT:  Sustained.  You can't talk about what

     03:15PM 10   other people said, Mr. Weston.

     03:15PM 11            THE WITNESS:  Okay.

     03:15PM 12   BY MR. McCLANAHAN:

     03:15PM 13   Q.  With regard to -- with regard to your state of mind,

     03:15PM 14   because I'm going to lead into why you wrote Hillenbrand in

     03:15PM 15   just a second, as far as your state of mind was concerned, was

     03:15PM 16   KCI a problem to your getting started?

     03:15PM 17   A.  Absolutely.

     03:15PM 18   Q.  In a lot of different ways?

     03:15PM 19   A.  Many different ways, yes, sir.

     03:15PM 20   Q.  You had, for example, tried to go to trade shows, trade to

     03:15PM 21   call on customers, tried to do a lot of things?

     03:15PM 22   A.  Yes.  We had tried a number of aspects.

     03:15PM 23   Q.  Did you meet opposition, your company?

     03:15PM 24   A.  Yes, sir.

     03:15PM 25   Q.  Now, you said I think in the question that led up to this
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     03:15PM  1   that you wrote to Hillenbrand because they were a competitor

     03:15PM  2   of KCI?

     03:16PM  3   A.  Yes, sir.

     03:16PM  4   Q.  When you get up at the level of KCI in terms of the

     03:16PM  5   really -- the big companies, who are the main players in

     03:16PM  6   that -- in that market?

     03:16PM  7   A.  You're looking at KCI, Hillenbrand Industries, Huntly

     03:16PM  8   Health Care, and I believe the Marshal Smith & Nephew.

     03:16PM  9   Q.  Is there an Invocare?  Is that another company?

     03:16PM 10   A.  Invocare is another large company in the medical area.

     03:16PM 11            MR. McCLANAHAN:  Let's see -- Stacey, would you

     03:16PM 12   please -- kind of highlight the whole page.  I want to go

     03:16PM 13   through this letter in some detail with you.

     03:16PM 14   BY MR. McCLANAHAN:

     03:16PM 15   Q.  Let's start the first letter, Dear Mr. Hancock -- Had you

     03:16PM 16   ever met Mr. Hancock before?

     03:16PM 17   A.  No, I haven't.

     03:16PM 18   Q.  I write with you with a common goal and a common

     03:16PM 19   competitor.  BlueSky Medical has a plan that will radically

     03:16PM 20   alter the dynamics of the market that we are in.  This plan

     03:16PM 21   will consist of commoditizing the market in negative pressure

     03:16PM 22   wound therapy pumps thus contracting the market from 400

     03:17PM 23   million dollars per year to 40 million dollars per year and,

     03:17PM 24   therefore, sewing the seeds of chaos and contraction into the

     03:17PM 25   marketplace.  Why would you use that kind of language in
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     03:17PM  1   writing to the guy like the head of Hillenbrand who you had

     03:17PM  2   never met before?

     03:17PM  3   A.  Well, you use that kind of language because that grabs

     03:17PM  4   attention and that gets it from the secretary's desk probably

     03:17PM  5   to Mr. Hancock's desk.

     03:17PM  6   Q.  I see on the -- Can we go to the very end, Stacey, the ccs

     03:17PM  7   on this letter.  The next page.  We're going to come back to

     03:17PM  8   the next paragraph.  But you copy a bunch of people down here.

     03:17PM  9   Are these all the members of the board of directors of

     03:17PM 10   Hillenbrand?

     03:17PM 11   A.  Yes.  At that time.

     03:17PM 12   Q.  So, you are writing this letter to the president and

     03:17PM 13   copying and all the board of directors hoping that somebody

     03:17PM 14   will listen to you.  Is that what's happening here?

     03:17PM 15   A.  Yes, sir.

     03:17PM 16            MR. McCLANAHAN:  Stacey let's go back to be the

     03:17PM 17   second paragraph.

     03:17PM 18   BY MR. McCLANAHAN:

     03:17PM 19   Q.  Let me explain.  So now you're saying, Gosh, I hope --

     03:17PM 20   he's now -- I've got his attention and now I'm going to

     03:17PM 21   explain.  Let me explain.  We are BlueSky Medical and we are

     03:18PM 22   the only company willing to take on the competition in the

     03:18PM 23   vacuum therapy pump market.  Now, you heard -- In my opening

     03:18PM 24   statement I talked about Judge Furgeson's remarks about the

     03:18PM 25   courage of Madison and Mr. Macon kind of made fun of that the
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     03:18PM  1   other day somewhere --

     03:18PM  2            MR. MACON:  Your Honor, I'm going to object to

     03:18PM  3   that --

     03:18PM  4            THE COURT:  Sustained.

     03:18PM  5   BY MR. McCLANAHAN:

     03:18PM  6   Q.  My point is this:  Was it hard, was it a courageous thing

     03:18PM  7   to take on these companies like KCI from a start-up one man

     03:18PM  8   shop like you were?

     03:18PM  9   A.  Absolutely, yes.

     03:18PM 10   Q.  We are the only company willing to take on the competition

     03:18PM 11   in the vacuum therapy pump market.  We have made headway in

     03:18PM 12   trying to crack this market, but it has been difficult.  The

     03:18PM 13   competition has attempted to shut us down and thwart our sales

     03:18PM 14   efforts.  Now, the competition you're talking about is KCI,

     03:18PM 15   isn't it?

     03:18PM 16   A.  Yes, sir.

     03:18PM 17   Q.  However, we shall prevail.  Next paragraph, Stacey.  Can

     03:19PM 18   we highlight it, please?  Additionally, many patients are

     03:19PM 19   suffering now because they cannot afford this therapy.  Now,

     03:19PM 20   you heard Dr. Argenta's I think very, very clear testimony

     03:19PM 21   about the kind of things that this negative pressure wound

     03:19PM 22   therapy can heal, didn't you?

     03:19PM 23   A.  Yes, I did.

     03:19PM 24   Q.  And we were all moved by that.  And here you're saying

     03:19PM 25   many patients are suffering now because they cannot afford
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     03:19PM  1   this therapy.  Is that how you saw it?

     03:19PM  2   A.  That was absolutely correct.

     03:19PM  3   Q.  At high rental prices, folks without insurance coverage

     03:19PM  4   are basically out of luck.  Many cannot afford the co-payment

     03:19PM  5   on Medicare which is not waived.  Gentlemen, patients need

     03:19PM  6   your help.  Is this you asking Hillenbrand to, please, help

     03:20PM  7   you here?

     03:20PM  8   A.  Absolutely.  Yes, sir.  And -- and the patients.

     03:20PM  9   Q.  Next paragraph.  Stacey, please.  Now we are launching

     03:20PM 10   nationally with a concept based on prior art.  You're talking

     03:20PM 11   about Chariker-Jeter.

     03:20PM 12   A.  Chariker-Jeter.  Yes.

     03:20PM 13   Q.  Our goal is not to get a small portion of a market that

     03:20PM 14   KCI has defined but to tell the world the true story, that

     03:20PM 15   another doctor invented the basic parameters of the technique

     03:20PM 16   in 1989, that BlueSky has a solution that can work for them

     03:20PM 17   and save them hundreds of thousands or millions per year.

     03:20PM 18   Please, find enclosed information about this technique.

     03:20PM 19   Already we have mailed thousands of the Chariker article to

     03:20PM 20   wound care professionals.  This alone has started the chain

     03:20PM 21   reaction that will sew the seeds of chaos and begin the

     03:21PM 22   inevitable contraction of the market.  When you say that

     03:21PM 23   phrase, what are you talking about?

     03:21PM 24   A.  Well, I think this is just a -- a way to compete in the

     03:21PM 25   marketplace and this is very similar to like what Southwest
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     03:21PM  1   Airlines does when it came into the market against United or

     03:21PM  2   American.  The cost of the products went down and the benefits

     03:21PM  3   to the consumer was very high.

     03:21PM  4   Q.  The next paragraph, Stacey.  We ask you, the board, the

     03:21PM  5   board of directors of Hillenbrand, right?

     03:21PM  6   A.  Yes, sir.

     03:21PM  7   Q.  We ask you, the board, and individually, that would be Mr.

     03:21PM  8   -- the -- as -- you're talking to these men, these leaders of

     03:21PM  9   nation as a board and as individuals.

     03:21PM 10   A.  Yes, sir.

     03:21PM 11   Q.  We ask that you, the board, and individually to assist us.

     03:21PM 12   Our goal is clear.  Commoditize the market that the

     03:21PM 13   competition now dominates, reduce its size, make the area of

     03:21PM 14   vacuum therapy affordable and accessible and in the process

     03:22PM 15   reduce and change the profit vector of the competition from

     03:22PM 16   black to a glowing deep red hue.  Why did you use those words?

     03:22PM 17   A.  Well, again, this would grab the attention of the board

     03:22PM 18   and, you know, here we are just talking about competing with

     03:22PM 19   KCI.

     03:22PM 20   Q.  Hillenbrand is a competitor of KCI.  You hope maybe they

     03:22PM 21   will listen to you if you can demonstrate a way to get the

     03:22PM 22   profits of KCI down and their profits up?

     03:22PM 23   A.  That would be one possibility.

     03:22PM 24            MR. McCLANAHAN:  Stacey, while we're here, and we're

     03:22PM 25   going to come back to this.  Can you show the royalty slide
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     03:22PM  1   that has the -- the revenues on it?

     03:22PM  2   BY MR. McCLANAHAN:

     03:22PM  3   Q.  Now, we've seen this before.  I think with Dr. Leininger.

     03:22PM  4   But recall that the revenue to KCI I guess through the date of

     03:23PM  5   your letter was March -- your letter to Hillenbrand, March 21,

     03:23PM  6   2003.  So, somewhere in this period.  By then they would have

     03:23PM  7   made the numbers above that.  $178 million, $154 million, $116

     03:23PM  8   million and $96 million.  I take it what you're trying to --

     03:23PM  9   to persuade Hillenbrand is, hey, guys, this something you want

     03:23PM 10   to get into?

     03:23PM 11   A.  Well, something they may want to get into as well but that

     03:23PM 12   revenue comes from us.  I mean, everyone pays taxes and

     03:23PM 13   everyone pays --

     03:23PM 14            MR. MACON:  Excuse me.  Excuse me, Your Honor.  May

     03:23PM 15   we approach?

     03:23PM 16            THE COURT:  Well, let's take a break.  Let's take a

     03:23PM 17   break.  Ladies and gentlemen, let's take a break for at least

     03:23PM 18   fifteen minutes until twenty until 4:00.  Thank you so much.

     03:23PM 19   All rise for the jury.  Mr. Ramirez, if you will.

     03:23PM 20       (Jury out.)

     03:24PM 21            THE COURT:  Okay.  Please step down, Mr. Weston.

     03:24PM 22   Okay.  Please be seated, ladies and gentlemen.  Now, let me --

     03:24PM 23   Let me say one of the concerns I have is -- I realize you're

     03:24PM 24   trying to get through this quickly, Mr. McClanahan, but I --

     03:24PM 25   I'm concerned that there -- it's -- there's too much of your
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     03:24PM  1   testimony here, and so I need you to kind of pull back and

     03:24PM  2   kind of work with question and answer better.  I realize your

     03:24PM  3   goal here is to move this quick and, in fact, I need to talk

     03:24PM  4   to you guys, because I'm a little worried about timing here

     03:24PM  5   with the witness we have tomorrow, and so I'm very worried

     03:25PM  6   about that.

     03:25PM  7            Also, I'm -- Tell me how this fits in.  Just explain

     03:25PM  8   to me what you're doing here with these -- the figures on

     03:25PM  9   the -- on the revenues and so forth.

     03:25PM 10            MR. McCLANAHAN:  The -- When we had our first hearing

     03:25PM 11   with Your Honor in this case about what the issues were going

     03:25PM 12   to be and -- I was advocating that it really ought to be a

     03:25PM 13   patent infringement case and you recall Mr. Macon had a lot of

     03:25PM 14   other things and one of the things I believe that he talked to

     03:25PM 15   you about at that hearing was this letter in some detail.

     03:25PM 16   There's -- this thing about glowing red hue and all this kind

     03:25PM 17   of inflammatory language and Mr. Macon is very good about

     03:25PM 18   using that and it's been -- it's been the corner stone or part

     03:25PM 19   of the corner stone of his unfair competition case.  He's

     03:25PM 20   saying we are talking to their competitors, we're unfairly

     03:26PM 21   competing and that sort of thing, so I wanted to take this

     03:26PM 22   opportunity in chronological sequence to go through this

     03:26PM 23   letter word-for-word with Mr. Weston because it's a -- it's a

     03:26PM 24   key part of Mr. -- Mr. Macon's case for unfair competition and

     03:26PM 25   that's why we're doing this here.
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     03:26PM  1            THE COURT:  Okay.  Mr. Macon.

     03:26PM  2            MR. MACON:  Your Honor, I -- I do -- I disagree.

     03:26PM  3   Number one, I haven't used this in opening or with this

     03:26PM  4   witness.  I haven't used it at all.  It's clear, and I have --

     03:26PM  5   I have some very strong feelings here, Your Honor.  It is

     03:26PM  6   clear that he is trying to turn this into class warfare, rich

     03:26PM  7   against poor, every chance he gets, when it's totally

     03:26PM  8   unrelated.  He put up that royalty thing.  That had nothing to

     03:26PM  9   do with that.  We all know that.  Anybody who is honest will

     03:26PM 10   say -- every chance he gets he's saying, look, these guys have

     03:26PM 11   made a bunch of money and that is wrong and he has absolutely

     03:26PM 12   wrecked this case by injecting all that and I -- and -- With

     03:26PM 13   respect to that letter, I haven't used that letter.  I haven't

     03:26PM 14   used it at all and for him to bring that in and go over it and

     03:26PM 15   then we do Southwest Airlines.  I strongly object to his

     03:26PM 16   conduct.  I strongly object to the injection of this rich

     03:27PM 17   versus poor which is all we have had this entire case.  Let me

     03:27PM 18   tell you a further thing, I object to the personal attack on

     03:27PM 19   me because it's a lie and that lawyer knows that.  For him to

     03:27PM 20   say you I've ridiculed James Madison, that is -- there's

     03:27PM 21   something wrong with that.  I'll -- That is outside --

     03:27PM 22            THE COURT:  I --

     03:27PM 23            MR. MACON:  I would request an instruction that they

     03:27PM 24   should disregard his remarks and disregard this rich versus

     03:27PM 25   poor.  It's obvious that's all this lawyer has.
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     03:27PM  1            THE COURT:  Remember we talked.  We talked a little

     03:27PM  2   about an instruction that you might suggest to me and I would

     03:27PM  3   like, if you could give me something in writing, I would like

     03:27PM  4   to see something.

     03:27PM  5            MR. MACON:  I would like a personal -- I would like a

     03:27PM  6   personal statement from the Court now, Your Honor, to

     03:27PM  7   disregard these and to disregard the personal attacks this

     03:27PM  8   lawyer makes.  That's his style.  That's what he has done

     03:27PM  9   before and he will continue to do it.  I knew it was coming

     03:27PM 10   in.

     03:27PM 11            THE COURT:  I sustain your objection on that.

     03:27PM 12            MR. MACON:  Your Honor, what good does it -- This guy

     03:27PM 13   ridicules James Madison.  That's a lie.  And I am personally

     03:27PM 14   offended by the way he has conducted this trial.

     03:28PM 15            THE COURT:  There will be no further side-bars by

     03:28PM 16   anybody.  And you all know my view on that.  So, no further

     03:28PM 17   side-bars

     03:28PM 18            MR. MACON:  What good does that do me?  He calls me a

     03:28PM 19   non-patriot and, then you say, okay, gloves are on now.

     03:28PM 20            THE COURT:  No.  I understand you're an advocate and

     03:28PM 21   you're concerned.

     03:28PM 22            MR. MACON:  I'm not just concerned.  I mean, I'm

     03:28PM 23   offended.  This is improper and unprofessional conduct.

     03:28PM 24            THE COURT:  Well, let me say, I think the jury is

     03:28PM 25   doing fine here and I am watching the jury.
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     03:28PM  1            Now, let me also say though that I do want and I need

     03:28PM  2   to think this through, you know, it -- it's one thing, you

     03:28PM  3   know, to claim that -- that a company -- and I don't see that

     03:28PM  4   I -- I don't think I'm hearing any of these claims.  It's one

     03:28PM  5   thing to claim that a company has in some way improperly

     03:28PM  6   created sales or whatever, whatever -- Help me with the

     03:29PM  7   defense here.

     03:29PM  8            MR. MACON:  And may I -- May I point out, Your Honor,

     03:29PM  9   all of the things that this lawyer is bringing out were

     03:29PM 10   limined out, the bad acts of KCI, the anticompetitive acts,

     03:29PM 11   the dominant -- all that have was limined out.  Now, the Court

     03:29PM 12   gave strong instructions at the first that we're not to jump

     03:29PM 13   up all the time, but, I mean, it's impossible.  He leads

     03:29PM 14   every -- every issue --

     03:29PM 15            THE COURT:  I've told you that we're -- we're -- I

     03:29PM 16   have said after your objection that I am -- and after I saw

     03:29PM 17   where we were going, I -- that will not happen again.  And,

     03:29PM 18   now, let me talk to the other lawyers a minute.

     03:29PM 19            MR. MACON:  Your Honor, I move that their defenses be

     03:29PM 20   stricken, BlueSky's, because of unprofessional conduct that

     03:29PM 21   has irreparably destroyed this case.  I think there's no

     03:29PM 22   excuse for it.  He has violated three or four motions in

     03:29PM 23   limine blatantly over and over again.  He has personally

     03:29PM 24   criticized me in front of the jury.

     03:29PM 25            THE COURT:  Your motion is noted and it's overruled.
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     03:29PM  1            MR. MACON:  Then I -- Let me -- Second, I would move

     03:29PM  2   that the Court at this point right here tell the jury that

     03:30PM  3   this case is not about rich versus poor and that they

     03:30PM  4   shouldn't consider how much money the company -- the company

     03:30PM  5   has made because, Your Honor, that's what he's doing and we

     03:30PM  6   don't stand a chance if he -- now that he has already thrown

     03:30PM  7   the skunk in the jury box, we can't extract it.

     03:30PM  8            THE COURT:  Mr. Macon, I have watched this case.

     03:30PM  9   You're -- Actually, let me just tell you, you are well armed

     03:30PM 10   to handle what is going on here.  Now, please be seated.

     03:30PM 11            MR. MACON:  Yes, I will.

     03:30PM 12            THE COURT:  Please be seated.  Now, Mr. McClanahan,

     03:30PM 13   let me -- Let me throw third party in.  Talk to me about --

     03:30PM 14   about the defenses here.  That -- Mr. Sadler.  I -- I want to

     03:30PM 15   get -- your view about how this fits into your defenses.

     03:30PM 16            MR. SADLER:  Well --

     03:30PM 17            THE COURT:  I want to hear from both defendants but

     03:30PM 18   how this might fit into your defenses.

     03:30PM 19            MR. SADLER:  What I'm facing, really, is nothing more

     03:30PM 20   than a conspiracy case and it's stated two ways:  We conspired

     03:30PM 21   with them to encourage them to commit acts of infringement and

     03:31PM 22   we conspired with them in a more general sense to commit

     03:31PM 23   infringement and to help them with all this unfair

     03:31PM 24   competition.  So, that is the totality of my focus is

     03:31PM 25   defending the conspiracy case and all I will tell you is I
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     03:31PM  1   want to be next to Your Honor the strongest advocate in the

     03:31PM  2   court that we all follow the Rules of Evidence.  That's what

     03:31PM  3   my defenses are.

     03:31PM  4            THE COURT:  Okay.  You have also though, you and

     03:31PM  5   Mr. Partridge, have attacked these patents.

     03:31PM  6            MR. SADLER:  Yes, sir.  I didn't mean to be

     03:31PM  7   incomplete.  Yes.  We have a counterclaim for invalidity.  No

     03:31PM  8   question about that.

     03:31PM  9            THE COURT:  I will tell you I am concerned -- I --

     03:31PM 10   this case is not going to turn into a case of David versus

     03:31PM 11   Goliath and that sort of stuff.  So, your invalidity case

     03:32PM 12   though, how -- how would -- how would that impact, you and

     03:32PM 13   Mr. Partridge can address this, how would that impact on the

     03:32PM 14   question of revenues here of KCI?

     03:32PM 15            MR. SADLER:  I don't -- I don't -- I mean, the

     03:32PM 16   invalidity case I don't believe has anything to do

     03:32PM 17   specifically with the revenues of KCI or the revenues of

     03:32PM 18   BlueSky or the revenues of anybody.

     03:32PM 19            THE COURT:  Okay.  Mr. Partridge.

     03:32PM 20            MR. PARTRIDGE:  Yeah.  I would just add, Your Honor,

     03:32PM 21   the revenues relate to the damage case, obviously, they are

     03:32PM 22   asserted with respect to the patent case and the inducement

     03:32PM 23   claim that they've made against us eventually if they prove it

     03:32PM 24   forces us to address the -- the damage claim, the revenues

     03:32PM 25   from our point of view are relevant there.  But insofar as the
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     03:32PM  1   unfair comp and the false advertising, that's really BlueSky's

     03:32PM  2   defense.  We're defending the conspiracy count which is the

     03:32PM  3   only way they tie us into any of this.

     03:32PM  4            THE COURT:  Okay.  Thank you.  Okay.  Now, let me

     03:32PM  5   hear from you, Mr. McClanahan.

     03:33PM  6            MR. McCLANAHAN:  Your Honor, as I said earlier from

     03:33PM  7   the very beginning, I have always felt that this was a patent

     03:33PM  8   infringement case and I still feel it's a patent infringement

     03:33PM  9   case.  As long as Mr. Macon has alive claims, however, about

     03:33PM 10   unfair competition, and the other one is basically false

     03:33PM 11   advertising, then we have to defend those claims which by

     03:33PM 12   definition takes us out of the realm of the pure patent

     03:33PM 13   issues.  Frankly, I had always believed, since we're being

     03:33PM 14   candid here, that part of Mr. Macon's strategy, and it was a

     03:33PM 15   very effective strategy from the plaintiff's standpoint, was

     03:33PM 16   to try to use the common-law claims as a way to inject all of

     03:33PM 17   this non-patent stuff into the case so that the jury would

     03:33PM 18   hear all of it and then later on really intend to submit it's

     03:33PM 19   a patent case.  But that's a matter of strategy and advocacy

     03:33PM 20   by him and I can't predict that.  So, point number one is as

     03:34PM 21   long as the common-law claims are alive where he has accused

     03:34PM 22   BlueSky and Mr. Weston personally of unfairly competing and

     03:34PM 23   falsely advertising, we've got to defend those claims.

     03:34PM 24            Secondly, is that on the issue of damages.

     03:34PM 25   Mr. Macon's experts are going to testify that they are seeking
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     03:34PM  1   millions and millions and millions of dollars in actual

     03:34PM  2   damages and treble damages I think into the hundreds of

     03:34PM  3   millions or -- punitives -- big, big, big numbers, which also

     03:34PM  4   gets into questions of willfulness and questions of intent and

     03:34PM  5   what's in Mr. Weston's mind and that sort of thing.  I was

     03:34PM  6   frankly surprised to hear the other day Dr. Leininger on the

     03:34PM  7   stand when I asked him the question about damages, I think he

     03:34PM  8   pretty candidly said what I believe is true and which is from

     03:34PM  9   KCI's standpoint this is really not about getting damages from

     03:34PM 10   BlueSky.  This is really about, I believe, KCI's effort to get

     03:34PM 11   an injunction preventing anybody from being in this market

     03:34PM 12   with them.  I think that's really where they're going here.

     03:35PM 13            If Mr. Macon and KCI would agree, for example, to not

     03:35PM 14   seek a damage award, we've got no reason to talk about

     03:35PM 15   their -- their revenues and their profits.  But the Court has

     03:35PM 16   seen on the exhibit that year by year by year they've made

     03:35PM 17   more and more and more, so it's hard -- it's hard for them to

     03:35PM 18   say, well, we've lost all of these damages because of

     03:35PM 19   BlueSky's conduct when they've made more and more and more

     03:35PM 20   money each year.  So, it's relevant on the damage claim.  As

     03:35PM 21   soon as he or if he decides to drop the damage claims against

     03:35PM 22   us and make this a case about an injunction, for example, I'm

     03:35PM 23   happy to not talk about any of that.

     03:35PM 24            Similarly, if he would agree to drop the common-law

     03:35PM 25   claims of unfair competition and that sort of thing, I would
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     03:35PM  1   be happy not to go into any of this.  We ought to be talking

     03:35PM  2   about the patent case, which is, I think, what it's really

     03:35PM  3   about, whether we infringed their patents and whether their

     03:35PM  4   patents are valid and that's what I see this case boiling to

     03:35PM  5   ultimately and that's how -- that's where I see the relevance

     03:36PM  6   of the case.

     03:36PM  7            THE COURT:  Okay.  Let me say, you and Ms. Gulde just

     03:36PM  8   sit there right there, Mr. Macon.  I want to see an

     03:36PM  9   instruction.  Okay?  I asked for an instruction yesterday.

     03:36PM 10            MR. MACON:  Yes, sir.

     03:36PM 11            THE COURT:  I want to see an instruction.

     03:36PM 12            MR. MACON:  Okay.

     03:36PM 13            THE COURT:  I want you to show it to the other side.

     03:36PM 14            MR. MACON:  Okay.

     03:36PM 15            THE COURT:  I want to see an instruction.  Second, in

     03:36PM 16   regard to only -- the only time we're going to talk about

     03:36PM 17   relative incomes or -- or anything else for right now, I'm

     03:36PM 18   going to think about this, will be if we are talking about

     03:36PM 19   damages.  But, otherwise, in -- and when we are talking about

     03:36PM 20   liability issues, I don't want to talk any more about KCI's

     03:36PM 21   relative sales, net worth, whatever, whatever for right now.

     03:36PM 22            MR. McCLANAHAN:  Yes, sir.

     03:36PM 23            THE COURT:  Second, no -- no more side-bars.  And

     03:36PM 24   you're -- you're getting -- you're getting into too many

     03:36PM 25   side-bars, Mr. McClanahan.  I'm giving you the benefit of the
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     03:36PM  1   doubt.  You're trying to move through this.  But no more

     03:36PM  2   side-bars.  No more leading.  Okay?  So, we'll just -- I'm

     03:37PM  3   trying to give some leeway here.  I am worried about time.

     03:37PM  4            Now, we have an expert witness who, apparently, is

     03:37PM  5   only available tomorrow.

     03:37PM  6            MR. MACON:  That's correct, Your Honor, yes.

     03:37PM  7            THE COURT:  Where are we, guys?  From the defendant's

     03:37PM  8   point of view?

     03:37PM  9            MR. McCLANAHAN:  Your Honor, that's a different

     03:37PM 10   expert than he was talking about yesterday.

     03:37PM 11            MR. MACON:  No.

     03:37PM 12            THE COURT:  It's Dr. Niezgoda.

     03:37PM 13            MR. McCLANAHAN:  I thought it was Orgill that had the

     03:37PM 14   problem.

     03:37PM 15            THE COURT:  Orgill will be back.  When we were

     03:37PM 16   here -- I don't know if you were here this morning.

     03:37PM 17            MR. McCLANAHAN:  No, I wasn't here.

     03:37PM 18            THE COURT:  When we were here with Dr. --

     03:37PM 19            MR. MACON:  Niezgoda.

     03:37PM 20            THE COURT:  Niezgoda, he told me, Dr. Niezgoda in the

     03:37PM 21   courtroom, he told me after today he's gone for six or eight

     03:37PM 22   weeks.  So, he testifies tomorrow or he doesn't testify.

     03:37PM 23            MR. MACON:  That's right.

     03:37PM 24            THE COURT:  So, we're not going to be finished with

     03:37PM 25   Mr. Weston today.  So, I'm asking if the lawyers have got some
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     03:37PM  1   suggestion here?

     03:37PM  2            MR. SADLER:  Well, I don't know how much

     03:37PM  3   Mr. McClanahan has.  Right now, Your Honor, my examination

     03:38PM  4   probably would not exceed twenty minutes.

     03:38PM  5            MR. MACON:  And my redirect wouldn't exceed twenty

     03:38PM  6   minutes.

     03:38PM  7            THE COURT:  Okay.  Well, how much more time do you

     03:38PM  8   need?

     03:38PM  9            MR. McCLANAHAN:  Well, under -- under the agreement

     03:38PM 10   that we had initially that I would have the same amount of

     03:38PM 11   time Mr. Macon took, I have a total remaining, my people tell

     03:38PM 12   me, of one hour and forty-nine minutes.  I will not use that

     03:38PM 13   today, however, in an effort to finish today so we can get

     03:38PM 14   Mr. Niezgoda on first thing in the morning.  The discussion I

     03:38PM 15   recall from yesterday was we wanted to get right to him.  So,

     03:38PM 16   it's now -- it's now 3:30.  How about I take another twenty or

     03:38PM 17   twenty-five minutes with Mr. Weston and then I'll stop until

     03:38PM 18   my case --

     03:38PM 19            THE COURT:  And you can call Mr. Weston back.

     03:38PM 20            MR. McCLANAHAN:  Yes, sir.

     03:38PM 21            THE COURT:  Right.

     03:38PM 22            MR. McCLANAHAN:  And I'm happy to do that to help

     03:38PM 23   move along.

     03:38PM 24            THE COURT:  Okay.  That -- then it sounds like I've

     03:38PM 25   got twenty -- you need thirty?
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     03:38PM  1            MR. SADLER:  Yes, sir.

     03:38PM  2            THE COURT:  Okay.  So, I've got twenty -- I'll tell

     03:38PM  3   you, I'll just -- I'll just tell the jury I'm trying to put a

     03:39PM  4   clock here.  But I -- I'll give you guys five minutes for a

     03:39PM  5   restroom break, but we'll come back.  You get twenty.  You get

     03:39PM  6   thirty.  And then how much do you need?

     03:39PM  7            MR. MACON:  Twenty.

     03:39PM  8            THE COURT:  Twenty.  Okay.

     03:39PM  9            MR. MACON:  That will work.

     03:39PM 10            THE COURT:  Okay.

     03:39PM 11            MR. SADLER:  May I ask one clarification?

     03:39PM 12            THE COURT:  Sure.

     03:39PM 13            MR. SADLER:  I assume that your comments about the

     03:39PM 14   issue of revenues and will -- I'm not precluded from

     03:39PM 15   discussing with Mr. Weston the details of his severance --

     03:39PM 16            THE COURT:  You're not.

     03:39PM 17            MR. SADLER:  That's clearly -- Thank you.

     03:39PM 18            THE COURT:  What I'm concerned about right now until

     03:39PM 19   I get a better grip on this is I'm concerned about -- I don't

     03:39PM 20   share Mr. Macon's heightened concern.  You guys -- You are

     03:39PM 21   advocates.  You are paid to be worried.  I'm watching this

     03:39PM 22   jury.  This jury is balanced and this jury is doing fine.

     03:39PM 23   And -- and, in fact, you've got to be careful about, you know,

     03:39PM 24   going over the edges because I -- that could create a problem

     03:40PM 25   for you with the jury.  So, you've got to -- you've got to
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     03:40PM  1   keep this thing in the middle of the road and not in the

     03:40PM  2   ditch.  But, I am concerned about it and so I'm going to look

     03:40PM  3   at your suggestion for a -- for an instruction.  And you will

     03:40PM  4   talk to the other lawyers about it.  I will consider it.

     03:40PM  5            MR. MACON:  We'll do -- we'll do something right now

     03:40PM  6   because I am concerned that -- we have had -- this has gone

     03:40PM  7   over and over and over again.

     03:40PM  8            THE COURT:  I understand your concern.  I -- I have a

     03:40PM  9   concern.  It's not that -- it's not as heightened as your

     03:40PM 10   concern.

     03:40PM 11            MR. MACON:  Let me say this and -- upon reflection,

     03:40PM 12   Your Honor is correct.  Why don't we work on something

     03:40PM 13   tonight, we'll get it -- get to it counsel and we would

     03:40PM 14   request it be done in the morning.

     03:40PM 15            THE COURT:  That's fine.

     03:40PM 16            MR. MACON:  I don't think we can cure what he's done.

     03:40PM 17            THE COURT:  Your -- As you might do in the heat of

     03:40PM 18   battle, you are overstating the problem.  It's a problem but

     03:40PM 19   you're overstating, but give me the instruction --

     03:40PM 20            MR. MACON:  We'll give you the instruction.

     03:40PM 21            THE COURT:  Give to it the other lawyers and we'll

     03:41PM 22   work on it.  Let's come back at fifteen until -- my clock,

     03:41PM 23   fifteen until 4:00 and then I'll tell the jury we've got

     03:41PM 24   about -- after that, about another hour and ten or fifteen

     03:41PM 25   minutes and we'll go straight through.
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     03:41PM  1       (Recess.)

     03:49PM  2            THE COURT:  Please be seated.  Ladies and gentlemen,

     03:50PM  3   because we're run into a timing problem, Mr. McClanahan's

     03:50PM  4   going to take about twenty minutes with Mr. Weston, then

     03:50PM  5   Mr. Sadler is going to take about thirty minutes with him, and

     03:50PM  6   then Mr. Macon's going to take about twenty minutes with him,

     03:50PM  7   because we have a witness that is coming on tomorrow, and this

     03:50PM  8   is the only day he with testify, and I may have a timing

     03:50PM  9   problem with that witness, it -- it may be that -- Is it

     03:50PM 10   possible, I know some of you come from a big distance.  Is it

     03:50PM 11   possible to be here about fifteen until nine tomorrow?  Is

     03:50PM 12   there anything that would have -- I know that's a -- that's a

     03:50PM 13   tough time.  And I know some of you have got all sorts of

     03:50PM 14   other problems.  Maybe ten until nine.  Could we try to be

     03:50PM 15   here about ten until nine?  The only reason is I think I'm

     03:50PM 16   going to need a full three hours and, of course, we finish at

     03:51PM 17   noon tomorrow.  So, let's try to be here so I can start up

     03:51PM 18   about ten until nine.  And I see some of you with a bright

     03:51PM 19   smile on your face which must mean it is something of a

     03:51PM 20   problem.  So, -- and I don't want to put anybody on the spot

     03:51PM 21   here but, Ms. Herrera, what do you think?  Do you think that

     03:51PM 22   will work?

     03:51PM 23            JUROR:  I'll be fine.

     03:51PM 24            THE COURT:  You are great.  I saw you had a big

     03:51PM 25   smile, Ms. Villa.  Is that --
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     03:51PM  1            JUROR:  Yes.  That's fine.

     03:51PM  2            THE COURT:  That's perfect.  Well, we all appreciate

     03:51PM  3   that, because I am a little worried about timing and I

     03:51PM  4   appreciate your good spirit.

     03:51PM  5            Okay.  With that understanding, I may -- I'm going to

     03:51PM  6   be timing the lawyers now, and I will tell you you've got five

     03:51PM  7   minutes.  Now, because of the timing problem, Mr. McClanahan

     03:51PM  8   does have the right to call Mr. Weston back at a later time.

     03:51PM  9   So, he -- he has the right to ask Mr. Weston to come back on

     03:52PM 10   the stand which may happen.  Okay.  Mr. McClanahan, you may

     03:52PM 11   proceed.

     03:52PM 12            MR. McCLANAHAN:  Thank you, Your Honor.  Stacey,

     03:52PM 13   let's go back to plaintiff's 195, please.  The second page.

     03:52PM 14   BY MR. McCLANAHAN:

     03:52PM 15   Q.  This is the letter that you recall you wrote to

     03:52PM 16   Mr. Hancock at Hillenbrand, Mr. Weston?

     03:52PM 17   A.  Yes, sir.

     03:52PM 18   Q.  I just want to finish that letter.

     03:52PM 19            MR. McCLANAHAN:  Stacey, would you highlight the top

     03:52PM 20   half of that, please?

     03:52PM 21   BY MR. McCLANAHAN:

     03:52PM 22   Q.  We kindly ask -- I'm sorry.  Would you, please, read this?

     03:52PM 23   Read the words that you wrote for the jury.

     03:52PM 24   A.  Sure.  We kindly ask -- we kindly ask to support our

     03:52PM 25   effort and purchase 200 of our suction pumps that we will
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     03:52PM  1   donate to hospitals and health care centers across the U.S.A.

     03:52PM  2   On each pump we will clearly mark if you wish donated by

     03:52PM  3   Hillenbrand Industries for indigent patient use.

     03:52PM  4   Q.  What is an indigent patient?

     03:52PM  5   A.  Indigent?  A poor -- a poor patient.

     03:52PM  6   Q.  One who couldn't otherwise afford it?

     03:52PM  7   A.  Yes.

     03:52PM  8   Q.  Please continue.

     03:52PM  9   A.  Imagine the good will of the nurses and doctors.  We ask

     03:53PM 10   this of the company Hillenbrand Industries, your charitable

     03:53PM 11   foundation or from each of you personally.  I urge you to

     03:53PM 12   strike a blow for the liberty of markets, freedom for nurses

     03:53PM 13   and doctors, thousands of patients will thank you for this

     03:53PM 14   positive decision.  Thank you in advance for your

     03:53PM 15   consideration.

     03:53PM 16   Q.  Thank you.  Did Hillenbrand ever respond to this?

     03:53PM 17   A.  No, they did not.

     03:53PM 18   Q.  Next, I want to ask you a couple of questions about your

     03:53PM 19   patent application.  Let's go, please, to Plaintiff's Exhibit

     03:53PM 20   601.  And understand, Mr. Weston, I have a lot more things in

     03:53PM 21   the chronological movement but because Judge Furgeson wants to

     03:53PM 22   end the timing, I'm going to save that for a later day.  Okay?

     03:53PM 23   A.  Okay.  That's fine.

     03:53PM 24   Q.  I want to ask you a little bit about this patent

     03:53PM 25   application for a second.  Now, Mr. Macon discussed with you
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     03:53PM  1   the extent to which this particular patent application uses

     03:53PM  2   many of the same words, etcetera, from the Argenta patent.  Do

     03:54PM  3   you recall that discussion?

     03:54PM  4   A.  Yes, sir.

     03:54PM  5   Q.  First of all, as far as you know, is there anything wrong

     03:54PM  6   with that?

     03:54PM  7   A.  No, sir.

     03:54PM  8   Q.  As -- as you understand it, it is a patent that like the

     03:54PM  9   one that was issued to Dr. Argenta a public document?

     03:54PM 10   A.  Yes, sir.

     03:54PM 11   Q.  Now, were you claiming in your patent here any of the same

     03:54PM 12   things that were claimed by Dr. Argenta in his patent?

     03:54PM 13   A.  Well, there were some common items like suction pumps and

     03:54PM 14   cannisters --

     03:54PM 15   Q.  I'm talking about your -- the -- the things that you're

     03:54PM 16   claiming.  Let me see if I can go more specific so we can help

     03:54PM 17   you with the timing here.

     03:54PM 18            MR. McCLANAHAN:  Stacey, let's go, please, to page

     03:54PM 19   005 of this exhibit.  And highlight this first one.

     03:54PM 20   BY MR. McCLANAHAN:

     03:54PM 21   Q.  Is this a good one to talk about what this invention is

     03:54PM 22   about, Mr. Weston?

     03:54PM 23   A.  Yes.  Yes, I think so.

     03:54PM 24   Q.  Tell the jury, please, the gist of what you are applying

     03:55PM 25   for a patent for in this patent.
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     03:55PM  1   A.  Okay.  Well, this figure here talks about little dimples

     03:55PM  2   that you put on like the saran wrap stuff that you put on so

     03:55PM  3   that you would know you had suction under each and every

     03:55PM  4   aspect of that saran wrap because you need to have suction

     03:55PM  5   underneath the cover in order to have the therapy.  So, that

     03:55PM  6   was one very unique and novel aspect of this and in another

     03:55PM  7   drawing I talk about the temperature, that this covering could

     03:55PM  8   also be a temperature sensor, sort of like they have these

     03:55PM  9   forehead items and this would give you the idea of the blood

     03:55PM 10   flow in the area which probably would give you some indication

     03:55PM 11   if the therapy is working or not.  So, that -- that's a couple

     03:55PM 12   of the aspects in this.

     03:55PM 13   Q.  Now, go back to the first page of this, Stacey, of exhibit

     03:55PM 14   601.  And let's look at the filing date.  Now, you applied --

     03:55PM 15   you filed for this patent -- this is called, by the way, a --

     03:55PM 16   an application publication.  This is not a final patent yet,

     03:56PM 17   is it?

     03:56PM 18   A.  No, it is not.

     03:56PM 19   Q.  You are still going through give and take with the Patent

     03:56PM 20   Office?

     03:56PM 21   A.  Yes.  I'm not sure where we are with this one.

     03:56PM 22   Q.  By the time this was filed on August 28, 2003, were you

     03:56PM 23   essentially having some adversities with KCI?

     03:56PM 24   A.  Yes, we were.

     03:56PM 25   Q.  Big time?
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     03:56PM  1   A.  Yes, sir.

     03:56PM  2   Q.  Please tell us whether or not you were concerned about KCI

     03:56PM  3   attacking this patent if it ever got issued?

     03:56PM  4   A.  That was definitely a concern, yes.  We were, you know,

     03:56PM  5   wanting to make sure we -- we put, you know, strong claims in

     03:56PM  6   and made sure that everything would go through properly.

     03:56PM  7   Q.  If KCI were to decide to attack this patent, by using the

     03:56PM  8   words of KCI -- of Dr. Argenta's patent on things that you

     03:56PM  9   weren't trying to patent, would that reduce in your mind their

     03:57PM 10   ability to challenge their own words?

     03:57PM 11   A.  Oh, yes, it would.

     03:57PM 12   Q.  If they're going to challenge it, they've got to challenge

     03:57PM 13   just the new things?

     03:57PM 14   A.  That's correct.

     03:57PM 15   Q.  And was that part of the reason you did it that way?

     03:57PM 16   A.  That was part of the reason, yes.

     03:57PM 17   Q.  Mr. Macon asked you some questions about Dr. Miller and I

     03:57PM 18   think he indicated that Dr. Miller might have had his license

     03:57PM 19   terminated, for whatever reason, in a couple of states.  How

     03:57PM 20   did you get introduced to Dr. Miller?

     03:57PM 21   A.  Dr. Miller was introduced to us by one of our distributors

     03:57PM 22   and the distributor, you know, said there is this doctor, he

     03:57PM 23   concentrates in wound care --

     03:57PM 24            MR. MACON:  Your Honor, shouldn't we have that person

     03:57PM 25   make these -- make these statements?
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     03:57PM  1            MR. McCLANAHAN:  I can move on, Your Honor.

     03:57PM  2            THE COURT:  Okay.  What -- Sometimes the third party

     03:58PM  3   statements can be allowed if they're for the purpose of

     03:58PM  4   explaining action, but I think in this situation it would

     03:58PM  5   probably be better to move on.

     03:58PM  6   BY MR. McCLANAHAN:

     03:58PM  7   Q.  Did you understand that Dr. Miller had previously been a

     03:58PM  8   consultant for KCI?

     03:58PM  9   A.  Yes, sir.

     03:58PM 10            MR. McCLANAHAN:  Your Honor, on one of the exhibits

     03:58PM 11   Mr. Macon had shown the jury yesterday I had asked the Court

     03:58PM 12   whether we could show a link to a video reference.  Did you

     03:58PM 13   make a ruling on that?

     03:58PM 14            THE COURT:  Yes.  Not at this time.

     03:58PM 15            MR. McCLANAHAN:  Not -- Okay.

     03:58PM 16   BY MR. McCLANAHAN:

     03:58PM 17   Q.  I wanted to clarify specifically one of your -- remember

     03:58PM 18   yesterday when I first began your -- your questions we talked

     03:58PM 19   about that answer you gave at the end of Mr. Macon's questions

     03:58PM 20   that related to Shelley Taylor?

     03:58PM 21   A.  Yes, sir.

     03:58PM 22   Q.  And I told you I was going to try to -- I was going to try

     03:59PM 23   to find in the testimony and be specific.

     03:59PM 24            MR. McCLANAHAN:  Stacey, do have you that graphic

     03:59PM 25   that I was talking about?
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     03:59PM  1   BY MR. McCLANAHAN:

     03:59PM  2   Q.  This was at the -- near the end of Mr. Macon's four hour

     03:59PM  3   examination of you.  And on page 1211, line 19, he asked you,

     03:59PM  4   "And you knew that Ms. Taylor was out promoting BlueSky, using

     03:59PM  5   studies that analyzed the KCI Wound VAC," you answered, "I

     03:59PM  6   think Shelley, again, was giving information that she believed

     03:59PM  7   was true and, you know, we don't believe in controlling health

     03:59PM  8   care professionals what they say, you know, they're free

     03:59PM  9   within the boundaries within their licensure to talk about

     03:59PM 10   their experiences."

     03:59PM 11            So, the first question is:  Did you have any -- were

     03:59PM 12   you ever intending to say yesterday in any way, shape, or form

     03:59PM 13   that Ms. Taylor -- that you knew Ms. Taylor was making

     04:00PM 14   misstatements?

     04:00PM 15   A.  Yeah.  She was not making misstatements.

     04:00PM 16   Q.  Do you believe she ever made any misstatements?

     04:00PM 17   A.  No.  I don't believe so.

     04:00PM 18   Q.  And then -- and you might have been tired here, but the

     04:00PM 19   next question that he asked you had two parts.  He says,

     04:00PM 20   "Mr. Weston, my question is very clear and very simple:  Did

     04:00PM 21   you continue to pay Shelley Taylor -- and I consider that the

     04:00PM 22   first part -- to go out and make speeches -- and here's what I

     04:00PM 23   consider the next part -- knowing that she was misrepresenting

     04:00PM 24   the studies.  You answered, oh, sorry, yes, sir.  And were you

     04:00PM 25   answering that to the first half of the question?
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     04:00PM  1   A.  Yes.  That we were continuing to pay her.  I never have

     04:00PM  2   believed she misrepresented anything.

     04:00PM  3   Q.  Okay.  Just to be sure we're clear then, you did continue

     04:00PM  4   to pay her.  You did not pay her to go out and make speeches

     04:00PM  5   knowing that she was misrepresenting studies?

     04:00PM  6   A.  That's correct.

     04:00PM  7   Q.  It's your view she was not misrepresenting studies?

     04:00PM  8   A.  She was not misrepresenting.

     04:00PM  9   Q.  Mr. Macon showed some -- in his questions to you showed

     04:01PM 10   some references to your maybe planning at some point to use

     04:01PM 11   the Carl Weston law firm.  Do you recall that?

     04:01PM 12   A.  Yes, sir.

     04:01PM 13   Q.  Now, tell us, please, -- he said that your brother Carl is

     04:01PM 14   currently working for you, for BlueSky?

     04:01PM 15   A.  Yes, he is.

     04:01PM 16   Q.  How long has Carl been an employee of BlueSky roughly?

     04:01PM 17   A.  Started maybe September of 2005 last year.

     04:01PM 18   Q.  Before that, what was his job?

     04:01PM 19   A.  He was working for the Texas Securities & Exchange

     04:01PM 20   Commission prosecuting people with stock stuff.

     04:01PM 21   Q.  He was working for the State of Texas?

     04:01PM 22   A.  Yeah.

     04:01PM 23   Q.  Did he ever -- did he ever, in fact, form something called

     04:01PM 24   the Carl Weston Law Firm, as far as you know?

     04:01PM 25   A.  No.  He had a family practice -- practice years ago, but
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     04:01PM  1   nothing to my knowledge.

     04:02PM  2            MR. McCLANAHAN:  Your Honor, I am going to have many

     04:02PM  3   more questions but I'm going to stop now in view of our time

     04:02PM  4   issues and do it later.

     04:02PM  5            THE COURT:  That -- that -- You may reserve your

     04:02PM  6   further questions until your case in chief.  Yes, sir,

     04:02PM  7   Mr. Sadler.

     04:02PM  8            MR. SADLER:  Larry --

     04:02PM  9            MR. MACON:  Oh, I'm sorry.

     04:02PM 10                        CROSS EXAMINATION

     04:02PM 11   BY MR. SADLER:

     04:02PM 12   Q.  All right.  Mr. Weston, --

     04:02PM 13   A.  Yes, sir.

     04:02PM 14   Q.  You were here, I know, as we all were, for the testimony

     04:02PM 15   of Dr. Leininger, were you not?

     04:02PM 16   A.  Yes, sir.

     04:02PM 17   Q.  And you've heard the discussion I had with him about

     04:02PM 18   looking into patents, getting copies of patents from the

     04:02PM 19   Patent Office, looking at prior art, consulting attorneys to

     04:03PM 20   check the validity of patents, check to see if patents had any

     04:03PM 21   problems.  You recall that testimony?

     04:03PM 22   A.  Yes, I do.

     04:03PM 23   Q.  And I think we'll all recall that as to each one of those

     04:03PM 24   Dr. Leininger thought that each one of them was a perfectly

     04:03PM 25   acceptable business practice and my question to you is:  Do
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     04:03PM  1   you agree?

     04:03PM  2   A.  Yes, I do.  Absolutely.

     04:03PM  3   Q.  Were those the kinds of things that you were doing as part

     04:03PM  4   of your work for Medela when they asked you to study to see

     04:03PM  5   what kind of business, what kind of suction business they

     04:03PM  6   could pursue?

     04:03PM  7   A.  Yes.  Absolutely.  I tried to do a very thorough job.

     04:03PM  8   Q.  Now, in connection with this time period from about

     04:03PM  9   February 2001 to about February 2002, I think we've seen a

     04:03PM 10   number of documents where you did, in fact, come up with a

     04:03PM 11   variety of ideas that you proposed to the company that they

     04:03PM 12   pursue, did you not?

     04:03PM 13   A.  Yes, I did.

     04:03PM 14   Q.  And -- and it's fair to say that the company had accepted

     04:03PM 15   none of those as of the time you resigned, isn't that fair?

     04:03PM 16   A.  That is correct, yes.

     04:04PM 17   Q.  And, in fact, with respect to your very last business

     04:04PM 18   plan, the one that included these references to litigation and

     04:04PM 19   Carl Weston firm and all that, after you sent that to

     04:04PM 20   Mr. Tanner, about two hours later he sent you an e-mail flatly

     04:04PM 21   rejecting it, didn't he?

     04:04PM 22   A.  He did, yes.

     04:04PM 23   Q.  Pretty explicitly?

     04:04PM 24   A.  Yes, sir.

     04:04PM 25   Q.  All right.  Now, there's been a lot of talk about your
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     04:04PM  1   severance and we need to address that.  It's true, sir, that

     04:04PM  2   all of this severance money is reflected in a written

     04:04PM  3   severance contract that you came to a conclusion with, agreed

     04:04PM  4   with the company.  Right, sir?

     04:04PM  5   A.  Yes, I did.

     04:04PM  6            MR. SADLER:  All right.  Let's pull that up, if we

     04:04PM  7   could, which is defendant's 116.

     04:04PM  8   BY MR. SADLER:

     04:04PM  9   Q.  And if we could go to paragraph number 2.  And this starts

     04:04PM 10   and we're going to -- we're going to walk through this and

     04:04PM 11   then come back.  First, let me just ask, before we get into

     04:05PM 12   any of these things, is the way this worked is that you came

     04:05PM 13   to have your last day at the company, you signed this

     04:05PM 14   agreement, and the way it worked is as you were on your way

     04:05PM 15   out to your car with your phone and your printer that Mr. Carr

     04:05PM 16   Lane Quakenbush handed you $400,000?  Is that how it worked?

     04:05PM 17   A.  There was no check for $400,000.  No.

     04:05PM 18   Q.  Okay.  Well, let's see what really happened.  All right.

     04:05PM 19   First of all, if we look at paragraph 2 A, the company agreed

     04:05PM 20   to pay you a bonus for the year 2001.  And that's $100,000

     04:05PM 21   right there, isn't it, sir?

     04:05PM 22   A.  Yes, sir.

     04:05PM 23   Q.  And then the next thing they agree to do is, basically,

     04:05PM 24   pay you a year's salary, but it was going to be paid out as

     04:05PM 25   your normal salary would be.  Right, sir?
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     04:05PM  1   A.  That's correct, yes.

     04:05PM  2   Q.  All right.  And then in addition, we have another amount

     04:05PM  3   there of $88,000 that you weren't going to get until way out

     04:05PM  4   in February 2004.  Do you see that, sir?

     04:05PM  5   A.  Yes, I do.

     04:05PM  6   Q.  And there's another place in this contract where this

     04:06PM  7   February 2004 date comes up and you know what I'm talking

     04:06PM  8   about, don't you, sir?

     04:06PM  9   A.  Yes, sir.

     04:06PM 10   Q.  That was the end of your non-compete period, wasn't it,

     04:06PM 11   sir?

     04:06PM 12   A.  Yes, sir.

     04:06PM 13   Q.  So, basically, the company's saying, look, you have agreed

     04:06PM 14   not to compete with us until all the way out to 2004 and at

     04:06PM 15   the end of that time if you haven't competed, then you'll get

     04:06PM 16   the rest of that money.  Isn't that the way it worked?

     04:06PM 17   A.  Yes, and that's I think very common with these kind of

     04:06PM 18   agreements.

     04:06PM 19   Q.  Now then, if we go to -- and there's some stuff on here

     04:06PM 20   about the cell phone.  That's not important.  If we go to the

     04:06PM 21   next page.  If we can highlight B. I'm sorry.  B. I didn't say

     04:06PM 22   that clearly.  There were 12 more thousand dollars that were

     04:06PM 23   made but they weren't paid directly to you, were they, sir?

     04:06PM 24   A.  No, they were not.

     04:06PM 25   Q.  And what was paid is $6,000 in December 03 and within five
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     04:06PM  1   working days, again, of that February 24th date, paid directly

     04:07PM  2   into a supplemental needs trust for your child.  Isn't that

     04:07PM  3   right, sir?

     04:07PM  4   A.  Yes.  For my son Christopher.

     04:07PM  5   Q.  All right.  And all of these things, that's where we get

     04:07PM  6   up to that $400,000.  Right, sir?

     04:07PM  7   A.  Yes, sir.  Roughly.

     04:07PM  8   Q.  All right.  Now, let's talk about how that actually came

     04:07PM  9   to you.

     04:07PM 10            MR. SADLER:  And if we could now turn to plaintiff's

     04:07PM 11   531.  And we have a little bit more legible copy --

     04:07PM 12            MR. MACON:  Okay.  Thank you.

     04:07PM 13            MR. SADLER:  You'll see that.

     04:07PM 14   BY MR. SADLER:

     04:07PM 15   Q.  And if we could turn to the year 2002.

     04:07PM 16            THE COURT:  That's -- give me that number again.

     04:07PM 17            MR. SADLER:  It is plaintiff's 531, Your Honor.

     04:07PM 18            THE COURT:  Thank you.

     04:07PM 19            MR. MACON:  Actually, what was --

     04:07PM 20            MR. SADLER:  531.

     04:07PM 21            MR. MACON:  Thank you, sir.

     04:07PM 22   BY MR. SADLER:

     04:07PM 23   Q.  Now, if we can just go to the bottom and highlight so we

     04:07PM 24   all know who we are talking about.  That's you Richard Weston.

     04:07PM 25   Correct, sir?
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     04:07PM  1   A.  Yes.  That is me.

     04:07PM  2   Q.  All right.  And then over to the right this payroll form

     04:07PM  3   talks about your -- your gross pay.  You see there it's about

     04:08PM  4   $275,000 and change.  Right, sir?

     04:08PM  5   A.  Yes.  That's what it says.

     04:08PM  6   Q.  And the way we get to that number is we take that one

     04:08PM  7   year's salary which you got for all of 2002 that was paid out

     04:08PM  8   just like a normal salary?

     04:08PM  9   A.  That's correct.

     04:08PM 10   Q.  And then your 2001 bonus which was that $100,000.

             11   A.  Yes, sir.

     04:08PM 12   Q.  That's how we get to that, right?

     04:08PM 13   A.  Yes, sir.

     04:08PM 14   Q.  And then we have to start making some deductions, don't

     04:08PM 15   we?  The first thing we do is we knock off about 5200 that has

     04:08PM 16   to go to Social Security.  Right, sir?

     04:08PM 17   A.  Yes.

     04:08PM 18   Q.  And then we knock off another 3900 that goes to Medicare.

     04:08PM 19   Right, sir?

     04:08PM 20   A.  Yes, sir.

     04:08PM 21   Q.  And let's go to the next page.  And then $64,000,680 FIT.

     04:08PM 22   We all know what is F I T.  Right, sir?

     04:08PM 23   A.  Yes, sir.

     04:08PM 24   Q.  That's federal income tax.  And then underneath that

     04:08PM 25   you've got to pay state income tax on top of that for
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     04:08PM  1   Illinois.  That's another almost 7900, isn't it, sir?

     04:08PM  2   A.  Yes, sir.

     04:08PM  3   Q.  And then there's some other deductions and finally we get

     04:09PM  4   down to the net of $184,637.  Right, sir?

     04:09PM  5   A.  Yes, sir.

     04:09PM  6   Q.  So, even though your gross pay -- if we could just move

     04:09PM  7   that down a little bit, I think we can see both.  Your gross

     04:09PM  8   pay is over $275,000.  All that you see paid out over the year

     04:09PM  9   is 184.  Right, sir?

     04:09PM 10   A.  Yes.  And you should pay your taxes.

     04:09PM 11   Q.  And you didn't have to pay this.  The company withheld

     04:09PM 12   that.

     04:09PM 13   A.  Yes, sir.

     04:09PM 14   Q.  So, you never saw that money?

     04:09PM 15   A.  I never saw that money.

     04:09PM 16   Q.  All right.  Let's go to 2003.  Now, again, as part of your

     04:09PM 17   severance agreement, you were going to have a year's salary

     04:09PM 18   which was going to run from February 02 to the following

     04:09PM 19   February of 03.  Right, sir?

     04:09PM 20   A.  That's correct.

     04:09PM 21   Q.  So, in 03 you were going to get two month's salary for

     04:09PM 22   January and February.  Right, sir?

     04:09PM 23   A.  Yes, sir.

     04:09PM 24   Q.  All right.  And that's what we're looking at here.  We've

     04:10PM 25   got -- we go to the gross pay.  $33,461.  That's two month's
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     04:10PM  1   pay for that entire year?

     04:10PM  2   A.  Yes, sir.

     04:10PM  3   Q.  All right.  And then once again, as we can all see, we

     04:10PM  4   have got to take out Social Security, we've got to take out

     04:10PM  5   Medicare, we've got to withhold for taxes, both state and

     04:10PM  6   federal, so of that two month's pay what you actually get is

     04:10PM  7   about $25,000 -- $25,700.

              8   A.  Yes, sir.

     04:10PM  9   Q.  That's all you get from Medela, right sir?

     04:10PM 10   A.  Yes, sir.

     04:10PM 11   Q.  In terms of your severance pay?

     04:10PM 12   A.  That's correct.

     04:10PM 13   Q.  Okay.  Now we go to 2004.  2004.

     04:10PM 14            MR. SADLER:  I'm sorry.  May I have a moment, Your

     04:11PM 15   Honor?  We appear to have some technical difficulty.

     04:11PM 16            THE COURT:  No problem.

     04:11PM 17            MR. SADLER:  I apologize, Your Honor.

     04:11PM 18            THE COURT:  No problem.

     04:11PM 19            MR. SADLER:  It seems to have gone missing.

     04:11PM 20            THE COURT:  I'm amazed that more doesn't go missing.

     04:11PM 21            MR. SADLER:  Okay.  Let's go to the 2004.  The very

     04:11PM 22   last page.  This one is not quite as readable.  But if we

     04:11PM 23   could just focus in on the numbers on the right-hand side.

     04:11PM 24   BY MR. SADLER:

     04:11PM 25   Q.  Okay.  As we saw a couple of minutes ago, in your
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     04:11PM  1   severance agreement that last payment was going to be made to

     04:11PM  2   you at the end of the non-compete period two years later,

     04:11PM  3   February 2004.  Correct?

     04:11PM  4   A.  Yes, sir.

     04:11PM  5   Q.  And that's what we see here is $88,000.  That was the

     04:11PM  6   $88,000 that we saw a few minutes ago.  Right, sir?

     04:11PM  7   A.  Yes.  That's correct.

     04:11PM  8   Q.  And once again, after the company withholds Social

     04:11PM  9   Security, Medicare, income taxes, all of that, you get less

     04:12PM 10   than half that, actually, in your pocket.  You get about

     04:12PM 11   $42,000.

     04:12PM 12   A.  Yes.  A lot of taxes.

     04:12PM 13   Q.  All right.  And -- and let's go back.  Let's jump back

     04:12PM 14   just a minute.  When you leave McHenry, your family has

     04:12PM 15   already relocated.  Right, sir?  February 2002?

     04:12PM 16   A.  Yes.  Well, part of --

     04:12PM 17   Q.  They're in transition?

     04:12PM 18   A.  Depends which family you mean.

     04:12PM 19   Q.  Okay.  You, basically, by the time you end up in

     04:12PM 20   California, you have got two families out there.  Is that fair

     04:12PM 21   to say?

     04:12PM 22   A.  Yes, sir.

     04:12PM 23   Q.  All right.  And your income, if we are talking about the

     04:12PM 24   rest of 2002 and 2003, that's it, that's what we're looking at

     04:12PM 25   right here, sir?
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     04:12PM  1   A.  Yes.

     04:12PM  2   Q.  You weren't generating any revenue in 2002 and for most of

     04:12PM  3   2003 from BlueSky, were you?

     04:12PM  4   A.  That's correct.  Yes.

     04:12PM  5   Q.  And when you went out to California, you didn't have a job

     04:12PM  6   waiting there for you, did you?

     04:12PM  7   A.  No, sir.

     04:12PM  8   Q.  Not a paying job anyway?

     04:12PM  9   A.  That's correct.  There was no money coming in.

     04:13PM 10   Q.  So, this money was this severance package you had

     04:13PM 11   negotiated after work being for Medela for twenty years.

     04:13PM 12   Right, sir?

     04:13PM 13   A.  Yes, sir.

     04:13PM 14   Q.  Okay.  Now, I want you to trust me a little bit on the

     04:13PM 15   math, but we have seen -- all these numbers the gross pay adds

     04:13PM 16   up to about $400,000.  Right, sir?

     04:13PM 17   A.  Yeah.  Roughly, I'll -- I'll take your word on that.

     04:13PM 18   Q.  All right.  And then if we take and add up all those

     04:13PM 19   various deductions and withholdings for taxes and Social

     04:13PM 20   Security and all that stuff, what you see for 2002, 2003, 2004

     04:13PM 21   is about $253,000.  That's about right, sir?

     04:13PM 22   A.  That sounds about right, yes.

     04:13PM 23   Q.  So, for those three years, a little bit more than $80,000

     04:13PM 24   for each year?

     04:13PM 25   A.  Approximately, yeah.
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     04:13PM  1   Q.  And your salary, the last full year you worked for Medela,

     04:13PM  2   was almost double that, wasn't it?

     04:13PM  3   A.  Yes, sir.

     04:13PM  4   Q.  So, that was a pretty big cut in pay in terms of you

     04:13PM  5   leaving the company, wasn't it?

     04:14PM  6   A.  Yes.  I would say so.

     04:14PM  7   Q.  All right.  One last thing about severances.  You

     04:14PM  8   mentioned a name of a gentleman, and I wrote it down.

     04:14PM  9   Mr. Gothil Vinagar?  Am I saying that right?

     04:14PM 10   A.  Well, it's a Swiss name so to properly pronounce it you

     04:14PM 11   have to be Swiss.  Vinagar --

     04:14PM 12   Q.  That's the best I can do.  You know who he was.  Back in

     04:14PM 13   the late 90s, he was president of one of the Medela companies,

     04:14PM 14   was he not?

     04:14PM 15   A.  Yes, he was.

     04:14PM 16   Q.  The one you worked for?

     04:14PM 17   A.  Yes, he was.

     04:14PM 18   Q.  And you know there came a time where he left his job and

     04:14PM 19   went somewhere else?

     04:14PM 20   A.  Yes.  I'm aware of that.

     04:14PM 21   Q.  Did you know that the company paid him over $4 million

     04:14PM 22   dollars in contractual severance?

     04:14PM 23   A.  I knew it was a very large amount, in the millions, but I

     04:14PM 24   didn't know the exact amount.

     04:14PM 25   Q.  And Mr. Robert Gramlin.  You know who Mr. Gramlin is,
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     04:15PM  1   don't you?

     04:15PM  2   A.  Yes, I do.

     04:15PM  3   Q.  For a period of time was president for the Medela company

     04:15PM  4   you worked for?

     04:15PM  5   A.  Yes, sir.

     04:15PM  6   Q.  And you know there came a time whether he left and he paid

     04:15PM  7   a contractual severance?

     04:15PM  8   A.  Yes, he was.

     04:15PM  9   Q.  Almost $300,000.  Did you know that?

     04:15PM 10   A.  I knew there probably was a severance.  I didn't know the

     04:15PM 11   amount.

     04:15PM 12   Q.  And you know that the company has had a history of paying

     04:15PM 13   severance to managers and executives who leave.  You know

     04:15PM 14   that, don't you, sir?

     04:15PM 15   A.  Yes, sir.

     04:15PM 16   Q.  And if there's any kind of wrinkle in your deal is that

     04:15PM 17   you left and the company wanted you to promise not to take

     04:15PM 18   your twenty years of experience and go to one of their

     04:15PM 19   competitors and set up shop.

     04:15PM 20   A.  Yes.  That's one of the things they wanted.

     04:15PM 21   Q.  And you agreed to stay out of that business for two years,

     04:15PM 22   did you not?

     04:15PM 23   A.  Yes.  And if you agree, don't do it.  That's how it works.

     04:15PM 24   Q.  And if we get you to agree to that, we ought to pay you

     04:15PM 25   for it.  Isn't that right, sir?
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     04:15PM  1   A.  That would be expected because if I left and you wanted me

     04:15PM  2   to sign something, you know, there generally is a compensation

     04:16PM  3   for that and that -- I don't think that's unusual for people

     04:16PM  4   at that level of knowledge.

     04:16PM  5   Q.  Now, there was -- there was some discussion of a

     04:16PM  6   consultancy agreement that you had.  If we could have

     04:16PM  7   defendant's 62, please.  Now, lest we get contused, we have

     04:16PM  8   already talked about the $400,000.  That's off to the side.

     04:16PM  9   This is different, right, sir?

     04:16PM 10   A.  Yes, sir.

     04:16PM 11   Q.  You had as a result of this overall severance with the

     04:16PM 12   company, you signed a separate agreement where they said we

     04:16PM 13   will pay you for doing some work from February 28 through

     04:16PM 14   April 30th and there was an agreed price, right?

     04:16PM 15   A.  Yes, sir.

     04:16PM 16   Q.  And you delivered some work.  I think the document has

     04:16PM 17   been shown and the company paid you the money.  Right, sir?

     04:16PM 18   A.  Yes, they did.

     04:16PM 19   Q.  I think you were testifying you were hoping -- if we can

     04:16PM 20   highlight the bottom there for a minute, the consulting work

     04:17PM 21   beyond.  I think you were hoping as time moved forward you

     04:17PM 22   might be called upon to do some more work and might earn some

     04:17PM 23   more consulting fees.  Right, sir

     04:17PM 24   A.  Yes, sir.

     04:17PM 25   Q.  But that never panned out, did it?
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     04:17PM  1   A.  There was a little bit of additional consulting work on a

     04:17PM  2   project called Induction of Labor and that's -- I still think

     04:17PM  3   is a very important project and that's -- instead of using a

     04:17PM  4   pitocin drip when a woman goes over her nine month period

     04:17PM  5   which you get really strong considerations, you can use a

     04:17PM  6   breast pump for that purpose, but that was a relatively short

     04:17PM  7   project.

     04:17PM  8   Q.  Not the $2,000 a month continuing that you were hoping

     04:17PM  9   for?

     04:17PM 10   A.  No.

     04:17PM 11   Q.  That never happened?

     04:17PM 12   A.  No.

     04:17PM 13   Q.  All right, sir.  Now, as part of your agreement, and I

     04:17PM 14   think if we could have defendant's -- Well, let me just ask

     04:17PM 15   it.  You signed a contract to purchase pumps from Medela.  We

     04:18PM 16   talked about that and that's been shown.  You know what I'm

     04:18PM 17   talking about?

     04:18PM 18   A.  Yes, sir.

     04:18PM 19   Q.  And there was a discussion about you getting both a

     04:18PM 20   discounted price and then some longer payment terms.  You know

     04:18PM 21   what I'm talking about?

     04:18PM 22   A.  Yes, sir.

     04:18PM 23   Q.  Now, the 120 day payment terms, did that last forever?

     04:18PM 24   A.  That was just for just the first year.

     04:18PM 25   Q.  All right.  And after that you were cut back and cut back
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     04:18PM  1   until you were on 30 days, weren't you?

     04:18PM  2   A.  Yes, sir.

     04:18PM  3   Q.  Just like every other customer?

     04:18PM  4   A.  Yes, sir.

     04:18PM  5   Q.  Now, there was also a discussion of this discount.  If we

     04:18PM  6   could have a -- Excuse me.  If we could have the transcript.

     04:18PM  7   I want to clear this up so that -- so that there's no

     04:18PM  8   misunderstanding.  It's -- I want to be real clear about this.

     04:18PM  9   There's a -- a question put to you by Mr. Macon and we're

     04:18PM 10   focusing on the purchase agreement.  You see that there,

     04:18PM 11   starting about line 3.

     04:18PM 12   A.  Yes, sir.

     04:18PM 13   Q.  And if we go down to line 9, you were asked, "This is the

     04:19PM 14   one where they have -- where it says that you get a 40%

     04:19PM 15   discount on the suction pumps.  Isn't that right?  And you

     04:19PM 16   said I believe it was 40%.  And -- and that's true.  Right,

     04:19PM 17   sir?

     04:19PM 18   A.  Yes, sir.

     04:19PM 19   Q.  But then in the next question you were asked, so you were

     04:19PM 20   only paying 40% of the list price.  Is that correct?  And you

     04:19PM 21   agree.

     04:19PM 22   A.  That should be 40% off.  Off the list price.

     04:19PM 23   Q.  Right, sir.

     04:19PM 24   A.  Not of the list price.

     04:19PM 25   Q.  40% of the list price would be a 60% discount plus or
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     04:19PM  1   minus?

     04:19PM  2   A.  That's correct.

     04:19PM  3   Q.  Okay.  Thank you for clearing that up.  Now, there's been

     04:19PM  4   some of your advertisements, press releases, and other things

     04:19PM  5   that have been shown to us here, but it's true, isn't it, sir,

     04:19PM  6   that nobody from Medela helps you write your press releases,

     04:19PM  7   helps you write your adds, helps you run your company, nothing

     04:19PM  8   like that.  Isn't that true, sir?

     04:19PM  9   A.  Yeah.  BlueSky is a separate -- separate company.  You

     04:20PM 10   know, Tim and I initially and then all of our additional

     04:20PM 11   employees, we do the advertisements, we do all that -- press

     04:20PM 12   releases, that's what we do.

     04:20PM 13   Q.  Medela doesn't own stock in your company, do they, sir?

     04:20PM 14   A.  No, they do not.

     04:20PM 15   Q.  Medela didn't provide venture financing to your company,

     04:20PM 16   did they, sir?

     04:20PM 17   A.  They did not.  They certainly did not.

     04:20PM 18   Q.  Medela employees aren't running around BlueSky's operation

     04:20PM 19   doing the work, telling your people what to do, are they, sir?

     04:20PM 20   A.  Absolutely not.

     04:20PM 21            MR. SADLER:  That's all, Your Honor.

     04:20PM 22            THE COURT:  Okay.  Mr. Macon.

     04:20PM 23            MR. MACON:  Thank you.

     04:20PM 24                       REDIRECT EXAMINATION

     04:20PM 25   BY MR. MACON:
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     04:20PM  1   Q.  Mr. Weston, you recalled when I started your -- when I

     04:20PM  2   started your questioning a day ago, I told you I wasn't going

     04:20PM  3   to go into your personal life, didn't I?

     04:20PM  4   A.  I believe you said that, yes.

     04:21PM  5   Q.  And I didn't go into your personal life, did I?

     04:21PM  6   A.  Not that I recall.

     04:21PM  7   Q.  But I told you I'm not going into your personal life

     04:21PM  8   unless someone else says something that's incorrect.  Do you

     04:21PM  9   remember that?

     04:21PM 10   A.  I believe so.

     04:21PM 11   Q.  And you testified to this jury that the primary reason

     04:21PM 12   that you moved to Southern California was the health of your

     04:21PM 13   then wife Jeanina and your child.  Isn't that what you

     04:21PM 14   testified to?

     04:21PM 15   A.  Yes, sir.

     04:21PM 16            MR. MACON:  Put Plaintiff's Exhibit 274 up, please.

     04:21PM 17   Well, I guess it's defendant's.  I can't read your writing.

     04:21PM 18            MS. GULDE:  Right.  It's defendant's.

     04:21PM 19            MR. MACON:  It's defendant's 274.  And let's start at

     04:21PM 20   the top, Trevor.

     04:21PM 21   BY MR. MACON:

     04:21PM 22   Q.  This is styled a memorandum of agreement regarding

     04:22PM 23   concepts to be communicated with Medela, Inc., Management

     04:22PM 24   Committee by Medela management and Richard Weston.  This

     04:22PM 25   document has been reviewed by Richard Weston and he agrees to
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     04:22PM  1   help convey its content and intent in a meeting to the Medela,

     04:22PM  2   Inc. Management Committee.  Is that correct?

     04:22PM  3   A.  That's what that document says, yes.

     04:22PM  4   Q.  Well, sir, had you, in fact, -- this is a Medela, Inc.,

     04:22PM  5   document.  Had you, in fact, agreed to that?

     04:22PM  6   A.  I had agreed to talk to the Management Committee if they

     04:22PM  7   wanted to sometime in the future, yes, sir.

     04:22PM  8   Q.  Okay.  Well, let's go down and let's see what it said from

     04:22PM  9   an official Medela document.  Let's see what it said actually

     04:22PM 10   happened.  And let's just -- Let's just get down to it.

     04:22PM 11   Let's -- The second paragraph that begins Richard Weston will

     04:22PM 12   follow.  Richard Weston will follow and announce that he has

     04:23PM 13   resigned and will leave Medela.  He agrees to disclose

     04:23PM 14   sufficient detail of his present situation to answer the

     04:23PM 15   question what's new that prompts his decision now.  He can't

     04:23PM 16   simply say it's family health.  He must disclose the Mary

     04:23PM 17   Factor.  Richard must make it clear that resigning is his

     04:23PM 18   personal decision, Medela did not enforce it.  That is true.

     04:23PM 19   Resigning was your personal decision.  Is that correct?

     04:23PM 20   A.  Resigning was my decision, yes.

     04:23PM 21   Q.  And Medela said you can't say it's your family health the

     04:23PM 22   same way you can't tell this jury it was your family health

     04:23PM 23   that you left.  Isn't that correct?

     04:23PM 24   A.  No.  The reason I relocated to California was for family

     04:23PM 25   health.
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     04:23PM  1   Q.  Well, let's move down, okay?  Let's move down and let's do

     04:23PM  2   the first -- the next -- the two bullet points.  This is the

     04:24PM  3   Mary Factor.  He met Mary at Stanford.  She was a student

     04:24PM  4   there.  Is that correct?

     04:24PM  5   A.  She took courses, there yes.

     04:24PM  6   Q.  And she became pregnant while you were still married.

     04:24PM  7   Correct?

     04:24PM  8   A.  Yes, she did.

     04:24PM  9   Q.  And it is his personal decision to relocate to Southern

     04:24PM 10   California to be with her.  Isn't that correct?

     04:24PM 11   A.  That's what this document says but the document is not

     04:24PM 12   correct.

     04:24PM 13   Q.  You didn't agree to this?

     04:24PM 14   A.  I agreed to talk to the Management Committee.  I -- I --

     04:24PM 15   this is not what I would have told them.

     04:24PM 16   Q.  Okay.  Would you tell the jury is Mary from Stanford -- I

     04:24PM 17   mean, I'm sorry.  Is she from San Diego?

     04:24PM 18   A.  Mary's from Lima, Peru.

     04:24PM 19   Q.  Had she been living in San Diego prior to the time that

     04:24PM 20   you met her at Stanford?

     04:25PM 21   A.  She lived there for a period of time, yes.

     04:25PM 22   Q.  Thank you.  That's all I need to talk about your personal

     04:25PM 23   situation, sir.  Let's -- Let's go to what else you told the

     04:25PM 24   jury.  Did you tell the jury that you made nothing in

     04:25PM 25   2002-2003?  You made nothing for your business?
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     04:25PM  1   A.  Well, there was -- there was some income for the business.

     04:25PM  2   Q.  Yes, sir.  In fact, your made over $120,000 from your

     04:25PM  3   BlueSky business, didn't you, in 2002 -- 2003?

     04:25PM  4   A.  In 2003, yes.

     04:25PM  5   Q.  Okay.  So, you didn't want the jury to believe that all

     04:25PM  6   you had to live on, that was implied, was the money that

     04:25PM  7   Medela gave you, the $400,000.  That's not true, is it?

     04:25PM  8   A.  That's a difficult question when you are talking about

     04:25PM  9   finance.  We didn't have any significant sales until August

     04:25PM 10   of -- I would say June, July, August of 2003.  So, there

     04:26PM 11   was -- there was income coming in, but when you're growing

     04:26PM 12   your company, companies eat cash and so there's not all this

     04:26PM 13   free money hanging around.

     04:26PM 14   Q.  Sir, are you honest on your tax returns?

     04:26PM 15   A.  Yes, sir.

     04:26PM 16   Q.  Okay.  Did you tell the federal government that you made

     04:26PM 17   $120,000 that year?

     04:26PM 18   A.  Yes, sir.

     04:26PM 19   Q.  Were you telling the truth then?

     04:26PM 20   A.  Yes, sir.

     04:26PM 21   Q.  And were you the sole shareholder at that time so all of

     04:26PM 22   that $120,000 was yours?

     04:26PM 23   A.  I was the sole one who had stock issued, but Tim and I had

     04:26PM 24   already agreed that he would have 10% of the corporation.

     04:26PM 25   Q.  Now, let go back.  But -- so, -- It's your claim
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     04:26PM  1   Mr. Johnson have the right to 12,000 and you would get 108 out

     04:27PM  2   of that?  Is that what you're saying?

     04:27PM  3   A.  If you look at it that way but you have to have cash to

     04:27PM  4   pay people and businesses work a little different than just --

     04:27PM  5   it's not paid out like in salary.

     04:27PM  6   Q.  Well, as a matter of fact, you were -- you required people

     04:27PM  7   to pay you within 30 days and you had to pay Medela in 120

     04:27PM  8   days.  Is that correct?

     04:27PM  9   A.  Yes, sir.

     04:27PM 10   Q.  So, you actually had 90 days floating with people's money,

     04:27PM 11   didn't you?

     04:27PM 12   A.  Yes, we -- we had some time there, yes, sir.

     04:27PM 13   Q.  Okay.  Now, let's talk about these letters from Medela's

     04:27PM 14   attorneys.  You and the people with Medela were talking with

     04:27PM 15   their attorney -- with attorneys about what you could do to go

     04:27PM 16   in competition with Dr. Argenta's patents back in the early

     04:27PM 17   part of 2002.  Is that correct?

     04:27PM 18   A.  There were discussions about the KCI patents and we asked

     04:27PM 19   them to take a look at them.

     04:27PM 20   Q.  And -- Well, as your lawyer pointed out, it was more than

     04:28PM 21   just a brief discussion.  Here's a thirteen page document that

     04:28PM 22   your lawyers generated.  That cost money, serious money.

     04:28PM 23   A.  Yes.  We asked them to take a look at that and --

     04:28PM 24   Q.  And you can recall that Medela has put on a document that

     04:28PM 25   said that Mr. Quakenbush was tired of you and wanted to get
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     04:28PM  1   rid of you in early January 2002.  Do you remember seeing

     04:28PM  2   that?

     04:28PM  3   A.  I saw -- Yeah.  There was a -- a memo or a letter.

     04:28PM  4   Q.  Right.  But interesting enough, as of January 25, 2002,

     04:28PM  5   Medela was still spending money with their lawyers to work

     04:28PM  6   with you to do something with respect to the Argenta patent.

     04:28PM  7   You remember that?

     04:28PM  8   A.  We -- I think -- yeah.  I recall the second letter I think

     04:28PM  9   was January 25th.

     04:28PM 10   Q.  Let's put the page up, Trevor, and I think that's -- I'm

     04:28PM 11   sorry.  It's was defendant's 388.

     04:28PM 12            THE COURT:  That was 388?

     04:28PM 13            MR. MACON:  388.  Yes, Your Honor.

     04:28PM 14   BY MR. MACON:

     04:28PM 15   Q.  Trevor, show the date and who was addressed to.  And so

     04:29PM 16   this was January 25, 2002.  The lawyers for Medela sent you a

     04:29PM 17   letter --

     04:29PM 18            MR. MACON:  And, Trevor, my eyes -- Stay where you

     04:29PM 19   were, but can you increase the size of the gray line?

     04:29PM 20   BY MR. MACON:

     04:29PM 21   Q.  What they wrote you about was the Argenta wound treatment

     04:29PM 22   patent evaluation.  Do you remember that?

     04:29PM 23   A.  Yes, sir.

     04:29PM 24   Q.  There are at least three important things in this letter,

     04:29PM 25   aren't there?
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     04:29PM  1   A.  I imagine there's a number of --

     04:29PM  2   Q.  Let me tell you three things that I saw in here.  One,

     04:29PM  3   this letter says that the Chariker-Jeter was sent to the

     04:29PM  4   Patent Office by Dr. Argenta and they carefully considered it

     04:29PM  5   and they decided that it didn't affect the issuance of the

     04:30PM  6   patent.  Do you remember reading that?

     04:30PM  7   A.  I haven't read this letter in quite a period.

     04:30PM  8   Q.  Okay.  We'll give you an opportunity to read it.

     04:30PM  9   Secondly, these lawyers say that in their opinion the

     04:30PM 10   Chariker-Jeter article was very different from the Argenta

     04:30PM 11   patent.  Do you remember them saying that?

     04:30PM 12   A.  I recall there were some discussions about some

     04:30PM 13   differences.

     04:30PM 14   Q.  And, as a matter of fact, that's directly contrary to what

     04:30PM 15   your lawyers are saying now.  Your lawyers are now saying,

     04:30PM 16   Well, Chariker-Jeter is the same as Argenta.  Do you know

     04:30PM 17   that?

     04:30PM 18   A.  Well, I know Chariker-Jeter is prior art and prior art is

     04:30PM 19   in the public domain and can be practiced.

     04:30PM 20   Q.  Excuse me.  You probably didn't understand my question.

     04:30PM 21   Your lawyers in 2002, the lawyers that Medela paid money to,

     04:30PM 22   said that Chariker-Jeter was very different from the Argenta

     04:30PM 23   patent.  You remember that.

     04:30PM 24   A.  I remember they talked about that.  There were some

     04:30PM 25   differences.
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     04:30PM  1   Q.  Do you recall that your lawyers today say that

     04:31PM  2   Chariker-Jeter is the same as the Argenta patent?

     04:31PM  3   A.  I don't know if that's a legal opinion.  You know, I -- I

     04:31PM  4   know about -- that Chariker-Jeter is prior art.

     04:31PM  5   Q.  And the third thing that they say is that you're telling

     04:31PM  6   us that you're going to do something the same as Chariker, so

     04:31PM  7   these lawyers in this letter hadn't seen your Chariker-Jeter

     04:31PM  8   kit, they didn't know if it was the same as Chariker or not,

     04:31PM  9   did they?

     04:31PM 10   A.  This was still in an exploratory phase so, you know, no

     04:31PM 11   real thoughts about, you know, putting physical kits together,

     04:31PM 12   that kind of thing.  It was just taking a look at the patents

     04:31PM 13   at that time.

     04:31PM 14   Q.  Mr. Weston, it's a very clear, simple question.  At the

     04:31PM 15   time the lawyers gave these opinions, had they seen what you

     04:31PM 16   now call the Chariker-Jeter kit to determine whether or not it

     04:32PM 17   was allowable or not allowable?

     04:32PM 18   A.  I don't think the patent attorneys -- they couldn't have

     04:32PM 19   had one because it didn't exist.

     04:32PM 20   Q.  So, they didn't know whether you were going to follow

     04:32PM 21   Chariker-Jeter exactly or whether you were going to make

     04:32PM 22   certain changes in it, did they?

     04:32PM 23   A.  They didn't have the kit, so --

     04:32PM 24   Q.  So, they don't know when they make their opinions, they

     04:32PM 25   don't know if what you did followed Chariker-Jeter or what you
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     04:32PM  1   did violated Dr. Argenta's patent, do they?

     04:32PM  2   A.  I think they would assume, as we are now, following the

     04:32PM  3   instructions of Dr. Chariker.

     04:32PM  4   Q.  So, they would have had -- they would have had to have

     04:32PM  5   relied upon your honesty.  Correct?

     04:32PM  6   A.  I think they would have made the assumption if we're

     04:32PM  7   looking at prior art that that's what we were going to do.

     04:32PM  8   Q.  Well, let's turn to page 2 of this and let's go to the

     04:32PM  9   bottom, please.  Do you see where they say, "Our brief review

     04:33PM 10   of the file wrappers revealed that the Chariker article was

     04:33PM 11   considered during prosecution by the examiners.  They had the

     04:33PM 12   job of reviewing applications and was used by them to argue

     04:33PM 13   that the -- that the Argenta patents as worded in the claim

     04:33PM 14   were not patentable.  The same thing you are arguing.

     04:33PM 15   Correct?  You are saying that Chariker prevents the Argenta

     04:33PM 16   patents from being patented?  That was the argument.

     04:33PM 17   A.  Yeah.  Chariker -- Chariker is prior art.

     04:33PM 18   Q.  However, the applicant, and that's Dr. Argenta, argued

     04:33PM 19   ultimately successfully that the Argenta invention was

     04:33PM 20   different enough from the invention taught in the Chariker

     04:33PM 21   article.  You read that didn't you?

     04:33PM 22   A.  I like read the letter so I probably have read that

     04:33PM 23   sentence.

     04:33PM 24   Q.  And these were lawyers that Medela has paid.  Correct?

     04:33PM 25   A.  These were -- Yes, lawyers engaged by Medela.
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     04:33PM  1   Q.  And then they came to the conclusion.  As a result, the

     04:34PM  2   Argenta, and you'll have to switch to the next page, Trevor,

     04:34PM  3   at the very top.  The Argenta patents issued despite the prior

     04:34PM  4   teachings of Chariker.  Do you see that?

     04:34PM  5   A.  I do see that.

     04:34PM  6   Q.  And you know that to be true?

     04:34PM  7   A.  Well, the patents were issued, yes.

     04:34PM  8   Q.  And you know that the Patent Office carefully considered

     04:34PM  9   the Chariker article when they issued them.

     04:34PM 10   A.  I think they considered it with the information that had

     04:34PM 11   been submitted which may not have been correct.

     04:34PM 12   Q.  Let's look at what your patent lawyer said.  Let's turn to

     04:34PM 13   page 6.  Again, Trevor, I'm going to go to the first two lines

     04:34PM 14   of the last paragraph.  And it seems -- seems that your patent

     04:34PM 15   lawyers agreed with the Patent Office.  A number of general

     04:35PM 16   and specific differences exist between the apparatus taught by

     04:35PM 17   the Argenta '081 Patent and the drainage system taught by

     04:35PM 18   Chariker.  So, Medela's own lawyers agreed that Chariker was

     04:35PM 19   so different that the patent should have issued.  Do you

     04:35PM 20   understand that?

     04:35PM 21   A.  Well, the patent did issue.  Yes, sir.

     04:35PM 22   Q.  And your lawyer said that was proper because there are

     04:35PM 23   significant differences?

     04:35PM 24   A.  Well, I think they probably had a limited amount of

     04:35PM 25   knowledge.  You know, I don't know -- this is legal stuff and
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     04:35PM  1   legal is -- is different for someone like me to interpret.

     04:35PM  2   Q.  Oh, I understand.  So, you would -- you and Medela would

     04:35PM  3   rely upon your lawyers because your lawyers had examined the

     04:35PM  4   Chariker article and they had determined that -- that the

     04:35PM  5   Argenta patent was valid in spite of it.  You remember -- you

     04:35PM  6   remember seeing this.  That's what they said, that the

     04:36PM  7   Chariker patent was valid.  Do you remember that?

     04:36PM  8   A.  Well, when a patent is issued I believe it's assumed

     04:36PM  9   valid.

     04:36PM 10   Q.  What they say it is, we've looked at the Chariker article

     04:36PM 11   and we still believe that this patent is valid and

     04:36PM 12   enforceable?

     04:36PM 13   A.  Yeah.  But this was a limited review.  This was not a

     04:36PM 14   full-blown go down and read every sentence and I don't think

     04:36PM 15   they're -- Medela had been a breast feeding company.  This is

     04:36PM 16   in the wound area.  There's a lot of different technical

     04:36PM 17   information I think you need.

     04:36PM 18   Q.  So, you're saying these lawyers were no good?

     04:36PM 19   A.  I am not saying that.

     04:36PM 20   Q.  These -- these were lawyers that Medela paid and continued

     04:36PM 21   to pay after that, didn't they?

     04:36PM 22   A.  I believe they were employed after I left.

     04:36PM 23   Q.  Yes, sir.  And -- and so on the one hand, you had the --

     04:36PM 24   the opinion of lawyers paid by Medela that said in spite of

     04:36PM 25   the Chariker article we think that the Argenta patent was
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     04:36PM  1   valid.  That was on the one hand.  And on the other hand we

     04:37PM  2   have you on January 2 saying, boy, this Chariker is -- is

     04:37PM  3   going to beat the Argenta patent.  That's the converse, isn't

     04:37PM  4   it?

     04:37PM  5   A.  Well, I think when I -- when I got this letter and I read

     04:37PM  6   it, typically I go to the conclusion and I looked at it and it

     04:37PM  7   said, you know, the Chariker-Jeter approach is an allowable

     04:37PM  8   approach.

     04:37PM  9   Q.  Excuse me.  You didn't notice the fact that they said that

     04:37PM 10   the Argenta patent is -- is valid in spite of Chariker?  You

     04:37PM 11   didn't even read that part.

     04:37PM 12   A.  I may have read it over but, typically, when I get a legal

     04:37PM 13   document or one of these big pages, you flip to the back or

     04:37PM 14   the executive summary and that's the information you read

     04:37PM 15   primarily.

     04:37PM 16   Q.  Let me make sure I understand.  You went into this

     04:37PM 17   business and launched your business without -- without --

     04:37PM 18   because you thought that Chariker-Jeter defeated the patents

     04:37PM 19   and the reason you did that is because you didn't read a legal

     04:37PM 20   opinion that you paid for.  Is that what you're telling this

     04:37PM 21   jury?

     04:37PM 22   A.  I think if we are looking at the intent, I mean, if you --

     04:38PM 23   if you take a look at the approach, one of the key

     04:38PM 24   requirements for a patent is that it has to be new and if you

     04:38PM 25   do something that is old or has been done before, that's
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     04:38PM  1   allowable because you have to meet that novelty kind of

     04:38PM  2   approach is my lay understanding of this.

     04:38PM  3   Q.  Let's underline the word lay.  You've had no experience --

     04:38PM  4   you've never had -- you've never done any patent law, have

     04:38PM  5   you?

     04:38PM  6   A.  No.  I'm not an attorney.

     04:38PM  7   Q.  And so when you got this opinion, did you say, This is --

     04:38PM  8   this is wrong and so you went out and got another opinion

     04:38PM  9   before you launched your business?  Were you that careful or

     04:38PM 10   did you look at this opinion and say, Wow.  This is wrong.

     04:38PM 11   Did you do that?  Did you get another opinion before you

     04:38PM 12   started your business?

     04:38PM 13   A.  Are we talking about BlueSky now or --

     04:38PM 14   Q.  Yes, sir?  BlueSky.  Yes, sir.

     04:38PM 15   A.  -- are we talking about Medela?

     04:38PM 16   Q.  Did you get a written opinion from anyone?

     04:39PM 17   A.  BlueSky did not get a separate, independent opinion, no,

     04:39PM 18   sir.

     04:39PM 19   Q.  Okay.  And so you launched your business in the face of a

     04:39PM 20   document that said the Argenta patent is valid in spite of

     04:39PM 21   Chariker.  You did that?

     04:39PM 22   A.  I think the primary reason --

     04:39PM 23   Q.  Sir, it's a "yes" or "no" question.

     04:39PM 24            MR. McCLANAHAN:  Excuse me, Your Honor.  May he be

     04:39PM 25   allowed to answer?
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     04:39PM  1            MR. MACON:  I wish he would answer the question, sir.

     04:39PM  2            THE COURT:  Okay.  Let's -- I'm going to let you

     04:39PM  3   restate the question.

     04:39PM  4            MR. MACON:  Okay.  I'll --

     04:39PM  5            THE COURT:  Restate the question

     04:39PM  6            MR. MACON:  Thank you, Your Honor.

     04:39PM  7            THE COURT:  And if you will zero in on the question,

     04:39PM  8   Mr. Weston.

     04:39PM  9            THE WITNESS:  Yes, sir.

     04:39PM 10            MR. MACON:  Thank you, Your Honor.

     04:39PM 11   BY MR. MACON:

     04:39PM 12   Q.  Did you start your business in the face of a written

     04:39PM 13   opinion that said that the Argenta patent was valid despite

     04:39PM 14   Chariker?

     04:39PM 15   A.  It's difficult to answer that in such a narrow manner.

     04:40PM 16   You know, I want to help you there, but I mean the business

     04:40PM 17   was starting with general purpose suction pumps to start.  I

     04:40PM 18   mean, it wasn't designed to go against KCI.

     04:40PM 19   Q.  Is that your answer?

     04:40PM 20   A.  Yes, sir.

     04:40PM 21   Q.  Thank you.  I just want to make sure that there isn't any

     04:40PM 22   misunderstanding.  Would you put Plaintiff's Exhibit 190 up?

     04:40PM 23   Now, when you talked about your consulting agreement, you

     04:40PM 24   talked about $2,000 per month and you said -- Well, you

     04:40PM 25   know -- you didn't even get all that money.  As a matter of
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     04:40PM  1   fact, in addition to that part you had an agreement to be paid

     04:40PM  2   $25,000 by Medela, didn't you?

     04:40PM  3   A.  Yes, sir.

     04:40PM  4   Q.  Did you forget about that when you were talking earlier?

     04:40PM  5   A.  Well, no, I got the $29,000.

     04:41PM  6   Q.  You did get the $29,000.  And what you did for the $29,000

     04:41PM  7   is do this Road Map for Specialty Suction and that was looking

     04:41PM  8   at the possibility of doing new businesses for Medela.  Isn't

     04:41PM  9   that right?

     04:41PM 10   A.  Yes.  That was -- I tried to take all the knowledge I had

     04:41PM 11   and I spent a lot of time and tried to make that as thorough

     04:41PM 12   as possible to sort of download the information in my brain

     04:41PM 13   for Medela to follow up on.

     04:41PM 14   Q.  Because, as a matter of fact, doing this report is what

     04:41PM 15   you'd been paid for since July of 2001, collecting this

     04:41PM 16   information is what you had done and been paid by Medela on

     04:41PM 17   that basis, wasn't it?  You were just writing down what you

     04:41PM 18   had already been paid for eight months doing?

     04:41PM 19   A.  I was downloading the information, yes, after I left

     04:41PM 20   Medela.

     04:41PM 21   Q.  Okay.  So, you were paid for eight months to collect this

     04:42PM 22   information and after that you charged them $29,000 and they

     04:42PM 23   agreed to pay you $29,000 for you simply writing it down?

     04:42PM 24   A.  I was writing down the information that I had downloaded.

     04:42PM 25   You know, I probably went on the web and pulled some, you
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     04:42PM  1   know, pictures to put in the report.

     04:42PM  2   Q.  But you were basically just reporting on what you had done

     04:42PM  3   for the last eight months?

     04:42PM  4   A.  I would say for the most part, yes.

     04:42PM  5            THE COURT:  Five minutes.

     04:42PM  6            MR. MACON:  Thank you, Your Honor.  I'll give a

     04:42PM  7   couple of minutes back to you in just a second.

     04:42PM  8            THE COURT:  Yes, sir.

     04:42PM  9   BY MR. MACON:

     04:42PM 10   Q.  Let's look at this Road Map For Specialty Section.

     04:42PM 11            MR. MACON:  Let's first turn to 16, Trevor.

     04:42PM 12   BY MR. MACON:

     04:42PM 13   Q.  This is a chart where you talked about all these twenty

     04:42PM 14   different kinds of possible specialty suction.  Do you

     04:42PM 15   remember that?

     04:42PM 16   A.  Yes, sir.

     04:42PM 17   Q.  Now, there a -- you -- you talked about which of them had

     04:43PM 18   good markets.  Do you see that?  The next to the last column?

     04:43PM 19   A.  The risk -- type of market?

     04:43PM 20   Q.  Yes, sir.

     04:43PM 21   A.  Expectation.

     04:43PM 22   Q.  Growth expectation.  These are the business you want to

     04:43PM 23   get, the ones with the high growth expectations, right?

     04:43PM 24   A.  That would -- yeah.  Depending on where the company wanted

     04:43PM 25   to go, yes.
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     04:43PM  1   Q.  You don't want to get into a business that has low growth,

     04:43PM  2   do you?

     04:43PM  3   A.  Well, some companies do like low growth because they tend

     04:43PM  4   to be more stable.

     04:43PM  5   Q.  I was interested that of these 20 you only list 5 that

     04:43PM  6   have high growth.  Is that right?

     04:43PM  7   A.  I think six.

     04:43PM  8   Q.  Your count is different from mine, but -- Okay.  Let --

     04:43PM  9   Let's say six.  Of those six -- of those six, you notice that

     04:43PM 10   four of them are very small.  But there are two with high

     04:44PM 11   growth that were large.  Do you see that?  One of them is

     04:44PM 12   tissue stabilization and the other is wound.  Did you see

     04:44PM 13   that?  The others are 10 million, 20 million.  But there are

     04:44PM 14   two that are high.  300 million and 400 million.

     04:44PM 15   A.  Well, I think if -- you have to look at that in terms of

     04:44PM 16   the size of Medela also.

     04:44PM 17   Q.  Sir, are there two, only two, that are -- two that are

     04:44PM 18   substantially larger than the other two?

     04:44PM 19   A.  Wound and tissue stabilization --

     04:44PM 20   Q.  Yes, sir.

     04:44PM 21   A.  -- are higher than the others.  Yes, sir.

     04:44PM 22   Q.  And of those two, you said that there's a very high risk

     04:44PM 23   with tissue stabilization and with wound, just an average

     04:44PM 24   risk.

     04:44PM 25   A.  Yes.
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     04:44PM  1   Q.  Do you see that?  So, if you wanted to get into something

     04:44PM  2   with high growth, average risk, you go wound.  Right?

     04:45PM  3   A.  Risk in terms of adverse events, you mean?

     04:45PM  4   Q.  I'm seeing what you have --

     04:45PM  5   A.  Well, yes.  I would say risk factors are more -- you know,

     04:45PM  6   obviously, if you are doing cardiac surgery on a patient, you

     04:45PM  7   probably have more chance of mortality and morbidity.

     04:45PM  8   Q.  So, if you wanted to go with something high growth and low

     04:45PM  9   risk, you would go with wound care, wouldn't you?  That's the

     04:45PM 10   average --

     04:45PM 11   A.  I would say the average -- Is that average?  No, the

     04:45PM 12   central vacuum station --

     04:45PM 13   Q.  That's --

     04:45PM 14   A.  That's average.  Maybe to you.  10 million is a lot to me.

     04:45PM 15   Q.  When compared with $300 million?

     04:45PM 16   A.  I think the induction of labor, again, that would have

     04:45PM 17   been an important one for Medela to follow up on.  I still

     04:45PM 18   think that.

     04:45PM 19   Q.  Let's take that page 37.  Trevor, as I told you, I only

     04:45PM 20   want you to do in the paragraph under potential products, I

     04:45PM 21   want you to go to that and highlight that.  Do you see that?

     04:46PM 22   This is out of your report.

     04:46PM 23   A.  Yes, sir.

     04:46PM 24   Q.  Do you see that, Mr. Weston?

     04:46PM 25   A.  I'm sorry.  Could you -- there's a little con furnishings.
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     04:46PM  1            THE COURT:  Oh, excuse me.  I really apologize.

     04:46PM  2   Apparently, we need a very short break.  We're going to have

     04:46PM  3   to come back.

     04:46PM  4            MR. MACON:  Why don't we just call it for the day,

     04:46PM  5   Your Honor.  If we're -- if we're that close anyway.

     04:46PM  6            THE COURT:  Okay.  Well, we will do so.  Okay.

     04:46PM  7   Ladies and gentlemen, we will take our recess for the evening.

     04:46PM  8   Remember, we're going to try to start up at ten until 9:00

     04:46PM  9   tomorrow.  Ten until 9:00 tomorrow.  All rise for the jury.

     04:46PM 10   Mr. Ramirez, if you would.

     04:46PM 11       (Jury out.)

     04:47PM 12            THE COURT:  You may step down, Mr. Weston.

     04:47PM 13            THE WITNESS:  Thank you.

     04:47PM 14            THE COURT:  Okay.  You may be seated.  We have one

     04:47PM 15   more deposition witness.

     04:47PM 16            MR. MACON:  You said at six --

     04:47PM 17            THE COURT:  We can probably do it earlier but --

     04:47PM 18            MR. MACON:  He can probably be available by 5:30.

     04:47PM 19            THE COURT:  That's fine.

     04:47PM 20            MR. MACON:  Whatever is good for the Court --

     04:47PM 21            THE COURT:  Between 5:30 and 6:00 if everybody will

     04:47PM 22   stay around.

     04:47PM 23            MR. MACON:  Okay.

     04:47PM 24            THE COURT:  And any other issues you have we will

     04:47PM 25   talk about those then.  We will be in recess until the witness
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     04:47PM  1   gets here.

     04:47PM  2            MR. MACON:  Thank you.

     04:47PM  3            THE COURT:  Thank you very much.

     04:47PM  4       (Recess.)

     06:03PM  5            THE COURT:  That's okay.  You filed a motion to take

     06:03PM  6   Mr. Tumey's deposition?

     06:03PM  7            MR. SADLER:  Yes, sir.  I think procedurally I needed

     06:03PM  8   to do that because of how it came up before we had noticed the

     06:03PM  9   deposition, he had filed a motion to quash, you had basically

     06:03PM 10   said, you know, no -- no Tumey depo until these other things

     06:03PM 11   happened, so I think to get it procedurally back in front of

     06:03PM 12   you I needed to do that and, quite frankly, we are running out

     06:03PM 13   of time.  Next week really presents I think the best

     06:03PM 14   opportunity for us to go and depose Mr. Tumey, get his

     06:03PM 15   statements under oath, cross examine to everyone's heart's

     06:03PM 16   content so that we can present this information to you so you

     06:03PM 17   can make a ruling on whether it's admissible, and as I spelled

     06:03PM 18   out in the motion, we think it is.

     06:03PM 19            THE COURT:  Let me -- Let me ask -- I'm impressed by

     06:04PM 20   the thickness of the motion, by the way.

     06:04PM 21            MR. MACON:  I'm impressed because I haven't had a

     06:04PM 22   chance to look at it at all.

     06:04PM 23            THE COURT:  I understand.  I haven't looked at it.  I

     06:04PM 24   just saw it come in over my desk.  What do you think -- how is

     06:04PM 25   this going to advance our cause here?
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     06:04PM  1            MR. SADLER:  Well, it relates only to the issue of

     06:04PM  2   invalidity.  I mean, the -- the statement from Mr. Tumey was

     06:04PM  3   crystal clear.  He said Dr. Fleischmann looked at him and

     06:04PM  4   said, I invented the VAC years before Argenta and not only did

     06:04PM  5   I use it, but I published on it.

     06:04PM  6            Now, that man, Dr. Fleischmann, I think there is

     06:04PM  7   enough circumstantial evidence around us to show that he is

     06:04PM  8   certainly in a position to have done exactly that.  He's got

     06:04PM  9   license agreements with KCI.  They pay him money.  As we see

     06:04PM 10   from his article, he has said he has been active in this area

     06:05PM 11   since the late 80s.  I mean, it is -- it is not a stretch by

     06:05PM 12   any means to say if -- Well, it's not a stretch at all.  I

     06:05PM 13   mean, the fact of the matter is, he says I invented the VAC

     06:05PM 14   and I have used it and I've published on it and if those

     06:05PM 15   statements are believed by the jury, then it seems to me that

     06:05PM 16   is relevant to and highly damaging to the validity of these

     06:05PM 17   patents that are in issue and we have set out the legal

     06:05PM 18   reasons and I know Mr. Macon needs to read cases in response,

     06:05PM 19   I'm not trying to jump the gun, but we believe certainly the

     06:05PM 20   statements by Mr. Tumey are admissible because all of this

     06:05PM 21   happened at a point in time when he was head of R & D for KCI.

     06:05PM 22   We have set out why we think Dr. Fleischmann's statements come

     06:05PM 23   in over any kind of hearsay objection.  We have also set out

     06:05PM 24   what I think is a very strong case for the fact that we do not

     06:06PM 25   have equal access to Dr. Fleischmann.  They have all the
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     06:06PM  1   access in the world.  They pay him money.  They go to dinner

     06:06PM  2   with him.  They go -- exchange e-mails.  All of that, license

     06:06PM  3   agreements.  If Dr. -- you know, Dr. Fleischmann, if he

     06:06PM  4   appeared and testified, either by deposition or otherwise, we

     06:06PM  5   wouldn't have to go through these gyrations, but the fact of

     06:06PM  6   the matter is, Mr. Tumey brought this information to our

     06:06PM  7   attention and we need to get it, first, in front of Your Honor

     06:06PM  8   in the form of his deposition so that we're not going on just

     06:06PM  9   kind of a truncated statement.  And I understand perfectly and

     06:06PM 10   I'm not being critical why the Court did it that way, that was

     06:06PM 11   just a snapshot.  This man needs to be deposed.  He needs to

     06:06PM 12   be deposed thoroughly.  He may have other information that

     06:06PM 13   could currently be corroborated but we don't know because we

     06:06PM 14   haven't been able to talk to him.  It just seems to me next

     06:06PM 15   week when we've got an entire week is the perfect time for us

     06:06PM 16   to depose him so his statement is now clear under oath,

     06:07PM 17   subject to cross-examination.  You will then have a full

     06:07PM 18   record to rule on whether any of it is admissible and if you

     06:07PM 19   rule that it is not, then if this case is reviewed, then the

     06:07PM 20   appellate court will have a full record to review on whether

     06:07PM 21   his testimony should have been admitted and if so how

     06:07PM 22   important was it.

     06:07PM 23            You know, we're taking an expert's deposition

     06:07PM 24   tonight, 7:00 o'clock, the day before he testifies.  You know,

     06:07PM 25   this is stuff that lawyers have to deal with and we've got big
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     06:07PM  1   firms all around.  We've got the time.  And I -- I really

     06:07PM  2   think it is so important that we get this deposition so that

     06:07PM  3   we can present you with a full record on this.

     06:07PM  4            THE COURT:  Well, let's do this:  You're at a

     06:07PM  5   disadvantage here.  You haven't seen any of the filings.

     06:07PM  6            MR. MACON:  I haven't seen any files.  What sort of

     06:07PM  7   time do we have?  I've got a witness tonight that's being

     06:07PM  8   deposed that I've got to prepare him after he gets deposed.

     06:07PM  9   Your Honor, I mean -- by filing it, I got it when I came into

     06:08PM 10   the courtroom this afternoon.  So, I literally have only seen

     06:08PM 11   the front page.

     06:08PM 12            THE COURT:  Right.

     06:08PM 13            MR. MACON:  But I can -- I mean, I -- I know why this

     06:08PM 14   is -- this is the world's worst wild goose chase and I can

     06:08PM 15   talk about that.  I can also tell Your Honor, I don't know

     06:08PM 16   about other people, but I'm not off next week.  I've got court

     06:08PM 17   dates that I have to attend, but this is too -- this is too

     06:08PM 18   critical, because if this were to happen, if you let all this

     06:08PM 19   sort of thing in, all our experts would have to review

     06:08PM 20   whatever it is.

     06:08PM 21            THE COURT:  Well, I tell you, the -- the other

     06:08PM 22   problem I am -- I am worried about is -- is 403.  I mean, this

     06:08PM 23   would be highly prejudicial because it would -- it would -- if

     06:08PM 24   there's no corroboration, I mean, I'm just -- I'm thinking out

     06:08PM 25   loud here, but it would really that indicate KCI has hidden --
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     06:08PM  1            MR. MACON:  I --

     06:08PM  2            THE COURT:  Hidden this information.

     06:09PM  3            MR. SADLER:  Absolutely.

     06:09PM  4            MR. MACON:  If I may, Your Honor, when we come back

     06:09PM  5   to the Court, even if what Fleischmann told Dave Tumey, even

     06:09PM  6   if comes in, I don't think there's any way in the world that

     06:09PM  7   would come in, but even that were to come in, it still doesn't

     06:09PM  8   go to any issue, because the issue, as the Court is aware, the

     06:09PM  9   issue with foreign is that it has to be a printed publication

     06:09PM 10   and it's not just use.  Fleischmann could come here himself

     06:09PM 11   and say I used this thing twenty-four hours a day for a

     06:09PM 12   hundred years before the patent.  That doesn't make any

     06:09PM 13   difference.  There has to be a printed publication if it's

     06:09PM 14   outside the United States and I will promise you Baker Botts,

     06:09PM 15   Akin Gump, Mr. McClanahan have searched.  In fact, BlueSky

     06:09PM 16   Medical has a reward, they've put out -- on everybody's e-mail

     06:09PM 17   in Europe, they've sent out a reward of $10,000 euros if

     06:09PM 18   anybody can find that article.  The article doesn't exist.

     06:09PM 19   There's no publication.  And, Your Honor, I promise you, that

     06:09PM 20   is the standard.  Mr. -- Dr. Fleischmann could come here and

     06:10PM 21   say I use it all the time.  That should not be allowed in

     06:10PM 22   because the issue is printed and there's no printed, I promise

     06:10PM 23   you, amongst the three law firms and with that -- with that

     06:10PM 24   reward, it's not there --

     06:10PM 25            MR. SADLER:  Why --

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                Weston - Redirect

 01426

     06:10PM  1            MR. MACON:  And if that were there, somebody would

     06:10PM  2   have turned it -- we would have uncovered it, as many people

     06:10PM  3   as we've both put on this thing, we would have uncovered it if

     06:10PM  4   it existed.  This is a wild goose chase, Your Honor, that

     06:10PM  5   detracts from us, takes away from the time.  I mean, it's

     06:10PM  6   really an imposition.  I don't think there's any possible way

     06:10PM  7   it would be relevant.  There's no -- if they come up with the

     06:10PM  8   article, the printed article, that would be one thing.  I gave

     06:10PM  9   them Dr. Fleischmann's phone number as you ordered.

     06:10PM 10            THE COURT:  Is Dr. Fleischmann, is -- I mean, what is

     06:10PM 11   this?  His office phone?

     06:10PM 12            MR. MACON:  This is office phone, yes, sir.  It's in

     06:10PM 13   the hospital.

     06:10PM 14            MR. SADLER:  Where it is now the middle of the night.

     06:10PM 15            MR. MACON:  I didn't expect you to call him right

     06:10PM 16   now.  You can call him --

     06:10PM 17            THE COURT:  Right.  Okay.  Well, let me tell you, --

     06:11PM 18   Let me take a look at this tonight.  Let's be up here art 8:00

     06:11PM 19   o'clock in the morning --

     06:11PM 20            MR. SADLER:  Yes, sir.

     06:11PM 21            MR. MACON:  Yes, sir.

     06:11PM 22            THE COURT:  -- and we'll talk about.  Now, let me

     06:11PM 23   tell you, I've been working on an instruction.  Let me go over

     06:11PM 24   this and you guys think about this.

     06:11PM 25            Ladies and gentlemen of the jury, you will be told at
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     06:11PM  1   the end -- This is scratched, so it will would be hard for you

     06:11PM  2   to pick it up.  You have been told at the end -- You will be

     06:11PM  3   told at the end of this trial that you are the Judge of the

     06:11PM  4   credibility of the witnesses.  In doing that, you can consider

     06:11PM  5   many factors, including any financial interest that any

     06:11PM  6   witness has in the case.  For that reason, I have allowed

     06:11PM  7   testimony in this case of Dr. Argenta, Dr. Morykwas, and

     06:11PM  8   Dr. Leininger have reached -- have reeked -- or have

     06:11PM  9   received -- probably wouldn't use -- have received substantial

     06:12PM 10   financial rewards as a result of the VAC patents.

     06:12PM 11            While it is true that you can consider these

     06:12PM 12   financial rewards as a part of your credibility determinations

     06:12PM 13   regarding these witnesses, they cannot be considered for any

     06:12PM 14   other purpose or purposes.  These matters, certainly, cannot

     06:12PM 15   serve to prejudice you or to cause you to be biased.

     06:12PM 16            There has also been testimony raising some question

     06:12PM 17   about whether poor people are having access to negative

     06:12PM 18   pressure wound therapy treatment.  That is not an issue in

     06:12PM 19   this case.  There are governmental programs across the United

     06:12PM 20   States which are designed to give poor people medical care.

     06:12PM 21   Thus, this issue should not concern you in any way.  Remember,

     06:12PM 22   your duty is to give all parties a fair hearing.  You must not

     06:12PM 23   let prejudice, bias, or sympathy play any part in your

     06:12PM 24   deliberations.

     06:13PM 25            Okay.  It probably doesn't -- it probably does not
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     06:13PM  1   please any of the parties, but that's what I have been

     06:13PM  2   thinking about.

     06:13PM  3            MR. SADLER:  I think that's fine, Your Honor.  That

     06:13PM  4   would be totally fine with me.

     06:13PM  5            MR. MACON:  I appreciate the effort.  I think it's a

     06:13PM  6   good effort.  I do think it doesn't -- it doesn't cure.  It's

     06:13PM  7   going in the right direction -- I mean, I think they have been

     06:13PM  8   so inflamed, there's been so much economic difference put in

     06:13PM  9   here, rich versus poor, I mean, it's not racial, but it's the

     06:13PM 10   same sort of thing, and I think it needs a strong instruction

     06:13PM 11   that -- and don't -- it shouldn't start off -- it seems to

     06:13PM 12   me -- it seem it is in reverse, sure, you can consider all

     06:13PM 13   that stuff, but -- it seems to me it ought to start off much

     06:13PM 14   stronger.  Let me give you a proposal in the morning.  I do

     06:13PM 15   appreciate your effort.  Thank you very much.

     06:13PM 16            THE COURT:  Well, I'm very grateful to you for

     06:13PM 17   your -- for your appreciation.

     06:13PM 18            MR. MACON:  I am sorry, Your Honor.

     06:13PM 19            THE COURT:  You've really hurt my feelings here.  I'm

     06:13PM 20   kidding.  I'm kidding.

     06:13PM 21            MR. MACON:  Your Honor, I mean, this is serious.  I

     06:13PM 22   believe -- I believe it has been purposeful -- there has been

     06:14PM 23   a purposeful effort in here to inflame the jury and, Your

     06:14PM 24   Honor, everybody can laugh, everybody is laughing at me right

     06:14PM 25   now, but this is wrong and this is an abuse of the justice
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     06:14PM  1   system.

     06:14PM  2            THE COURT:  I understand your view.  I have been

     06:14PM  3   watching this case.  I disagree with you that the jury is

     06:14PM  4   inflamed and that the comments made so far have inflamed the

     06:14PM  5   jury.  I just disagree with you on that.  But I am going to

     06:14PM  6   make clear to the jury that, you know, that bias, prejudice,

     06:14PM  7   and sympathy have no place to play in this case.  You know, so

     06:14PM  8   I'll -- I'll see your stuff.

     06:14PM  9            MR. MACON:  Thank you.

     06:14PM 10            THE COURT:  You'd probably better be here at 7:45.

     06:14PM 11            MR. McCLANAHAN:  May I ask you one thing?

     06:14PM 12            THE COURT:  Yes.

     06:14PM 13            MR. McCLANAHAN:  With regard to the words you've just

     06:14PM 14   read and worked on, one thing you said toward the end of it,

     06:14PM 15   right after you say the government -- when you say the

     06:14PM 16   government provides medical care for poor people, etcetera,

     06:15PM 17   there may be a real issue about whether or not that kind of

     06:15PM 18   care applies to the kind of stuff the VAC does and so I would

     06:15PM 19   ask the Court to -- I certainly think all your stuff about

     06:15PM 20   don't be prejudiced, sympathetic and all that is appropriate,

     06:15PM 21   but you might think a little bit about whether -- when you

     06:15PM 22   suggest the government would provide the VAC, I'm not sure

     06:15PM 23   that's correct.

     06:15PM 24            THE COURT:  Well, what I'm just getting at here is

     06:15PM 25   that nobody is going to give this -- these machines away free
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     06:15PM  1   to -- I mean, if -- if they were, you know, there would be no

     06:15PM  2   machines available for anybody.  So, I may have to just say --

     06:15PM  3   I don't hear anybody saying this machine -- these machines are

     06:15PM  4   going to be given away free for poor people and there are

     06:15PM  5   governmental programs.  So, I -- at any rate, you guys can

     06:15PM  6   think about that.

     06:15PM  7            MR. MACON:  Thank you, Your Honor.

     06:15PM  8            THE COURT:  Give me your proposals.  All of you give

     06:15PM  9   me your proposals?

     06:15PM 10            MR. SADLER:  Yes, sir, we will.

     06:15PM 11            THE COURT:  I'm so excited I'm going to read your

     06:15PM 12   stuff tonight.  And I'm so excited that it's no more than

     06:16PM 13   three inches thick.

     06:16PM 14            MR. SADLER:  Well, the pleading itself, in my

     06:16PM 15   defense, Your Honor, the pleading itself is about seven pages

     06:16PM 16   and we thought it best to support it with evidence instead of

     06:16PM 17   just asking you to take our word for it.

     06:16PM 18            THE COURT:  Okay.  Great.

     06:16PM 19            MR. SADLER:  Thank you.

     06:16PM 20            THE COURT:  You guys go have a nice evening.

     06:16PM 21            MR. MACON:  Thank you, Your Honor.

     06:16PM 22            MR. PARTRIDGE:  You can read that during the

     06:16PM 23   basketball game because I don't think it's going to disrupt

     06:16PM 24   your ability to watch the game.

     06:16PM 25       (Recess.)

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

06-09-06

 01431

                               IN THE UNITED STATES DISTRICT COURT

                                FOR THE WESTERN DISTRICT OF TEXAS

                                       SAN ANTONIO DIVISION

                  KINETIC CONCEPTS, et.al.,      )   SA-03-CA-832

                      Plaintiffs,                )

                                                 )

                  v.                             )   Jury Trial

                                                 )

                  BlueSky MEDICAL CORP., et.al,  )

                      Defendants.                )   June 9, 2006

                               BEFORE THE HONORABLE ROYAL FURGESON

                                   United States District Judge

                                      In San Antonio, Texas

                  FOR THE PLAINTIFFS:            MR. R. LAURENCE MACON

                                                 MS. KAREN GULDE

                                                 MR. KIRT S. O'NEILL

                                           and

                                                 MS. MELANIE COWART

                                                 Akin, Gump, Strauss, Hauer &

                                                    Feld

                                                 300 Convent Street

                                                 Suite 1500

                                                 San Antonio, Texas

                                                 (210) 224-2035 Fax

                                                 (210) 281-7000

                  FOR THE DEFENDANT:             MR. RANDY McCLANAHAN

                  (BlueSky)                and

                                                 MR. ROBERT ESPEY

                                                 McClanahan & Clearman, LLP

                                                 4100 Bank of America Center

                                                 700 Louisiana

                                                 Houston, Texas 77002

                                                 (713) 223-2664 Fax

                                                 (713) 223-2005

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01432

                                                 MR. TRANG QUOC TRAN

                                                 Tran Law Firm, LLP

                                                 440 Louisiana

                                                 Suite 720

                                                 Houston, TX 77002

                                                 (713) 223-8855

                                                 Fax: 713/223-2097

                  (Medela AG)                    MR. KEVIN SADLER

                                           and

                                                 MR. SCOTT POWERS

                                                 Baker Botts, LLP

                                                 1600 San Jacinto Center

                                                 94 San Jacinto Blvd.

                                                 Austin, Texas 78701-4039

                                                 (512) 322-2501 Fax

                                                 (512) 322-2500

                                                 MR. SCOTT F. PARTRIDGE

                                       and

                                                 MR. MITCHEL LUKIN

                                                 Baker Botts, LLP

                                                 One Shell Plaza

                                                 910 Louisiana

                                                 Houston, Texas 77002-4995

                                                 (713) 229-7769 Fax

                                                 (713) 229-1569

                  COURT REPORTER:                MR. DENVER B. RODEN, RMR

                                                 United States Court Reporter

                                                 655 E. Durango Blvd.

                                                 San Antonio, Texas 78206

                                                 (210) 271-0660

                                                 MR. CHRIS G. POAGE, RMR, CRR

                                                 United States Court Reporter

                                                 655 E Durango Blvd.

                                                 San Antonio, Texas 78206

                                                 (210) 472-4747

                      The above styled and numbered cause was reported by

                  computerized stenography and produced by computer.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01433

     07:35AM  1       (June 9, 2006.)

     07:44AM  2            THE COURT:  Okay.  Everybody come in.  Please be

     07:44AM  3   seated.  Let me -- I went -- Of course, I've been thinking

     07:44AM  4   about this case a lot.  This case is becoming more and more

     07:44AM  5   perplexing to me.  I'll tell you, first, on the plaintiff's

     07:44AM  6   side, the plaintiffs -- all the plaintiff's concerned about

     07:44AM  7   now is class warfare, I mean, we've got class warfare, class

     07:44AM  8   warfare, class warfare.  Silliest thing I have ever heard.

     07:44AM  9   Silliest thing I have ever heard.  Silliest.  The plaintiff's

     07:44AM 10   case is going great.  In fact, we have Mr. Weston agreeing

     07:44AM 11   with everything you said.  Yes, it's an inventive machine.

     07:44AM 12   Yes, it's new and different.  I mean, I -- I feel like I've

     07:45AM 13   got a -- you know, the case is over almost on the part of the

     07:45AM 14   invention.  But all I hear is class warfare.  It's the

     07:45AM 15   silliest thing I have ever heard, Mr. Macon.  I am shocked at

     07:45AM 16   a lawyer of your standing would be saying this.  Shocked.

     07:45AM 17            I'm just shocked at -- The thing that perplexes me is

     07:45AM 18   why this case is going to trial.  I just heard Mr. Weston talk

     07:45AM 19   about the fact this is a good invention.  Why in the world is

     07:45AM 20   the plaintiff risking -- risking, you know, invalidity when

     07:45AM 21   the defendant is saying, you know, it's a good -- it's a good

     07:45AM 22   machine.  I -- I don't know how the case ever got to this

     07:45AM 23   posture.  Didn't nobody ever talk about settlement in this

     07:45AM 24   case?  This is the silliest thing I've ever heard of.

     07:45AM 25            Now, I know I'm not a big expert on patents, but I've
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     07:45AM  1   tried lots of cases, fellows, and I'm absolutely stunned that

     07:46AM  2   I'm trying this case with what the testimony I've heard so

     07:46AM  3   far.  I'm just stunned.  I don't know why the plaintiff hasn't

     07:46AM  4   figured out a way to settle this case.  I don't know why the

     07:46AM  5   defendants haven't figured out a way -- it's just a stunning

     07:46AM  6   thing.  You know, you are making hundreds of millions of

     07:46AM  7   dollars on a patent that if it remains good you will continue

     07:46AM  8   to make hundreds of millions of dollars.  The patent inventors

     07:46AM  9   will make tens of millions of dollars.  Wake Forest will make

     07:46AM 10   hundreds of millions of dollars, and this case, I mean -- I'm

     07:46AM 11   going to look at the damage model, but, you know, surely

     07:46AM 12   there's not big damage in this case.  I mean, you may -- if

     07:46AM 13   there is, it's just startling to me.  I mean, KCI is like a

     07:46AM 14   gnat on the back of the elephant.

     07:46AM 15            MR. PARTRIDGE:  BlueSky, Your Honor.

     07:46AM 16            THE COURT:  I mean, BlueSky is like a gnat on the

     07:46AM 17   back of an elephant.  Yet, you are trying this case and

     07:46AM 18   putting your whole patents -- both your patents to play.  I

     07:47AM 19   don't -- I mean, maybe -- maybe for a couple million dollars,

     07:47AM 20   I mean maybe -- it's just so bizarre to me.  And on the other

     07:47AM 21   end, I will tell you, I don't know -- there must be something

     07:47AM 22   about Tumey that I don't see.  Now, I realize, you know, you

     07:47AM 23   guys are in here thinking that he's the best thing since

     07:47AM 24   sliced bread, but I don't get Tumey.  But I've decided,

     07:47AM 25   because Mr. Macon is going so overboard about class warfare,
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     07:47AM  1   that he must -- it must be a diversion tactic so that I will

     07:47AM  2   forget Tumey.  I mean, I -- I figured that he's trying to get

     07:47AM  3   me to ignore -- so, there must be something with Tumey,

     07:47AM  4   because Mr. Macon is just so overwrought about class warfare,

     07:47AM  5   so I'm thinking Tumey must be really important in this case.

     07:47AM  6   It's like a -- a diversionary action here.  I mean, I'm -- I'm

     07:47AM  7   just -- this -- I'm so perplexed by this case.

     07:48AM  8            I'm not, of course -- I was a sore back lawyer and so

     07:48AM  9   I'm not, you know, in the stratospheric realm of litigation

     07:48AM 10   that you guys are in, but -- and this case is so perplexing to

     07:48AM 11   me why it ever got to trial, why -- I mean, why the parties

     07:48AM 12   didn't sit down and say, -- Now, I realize Mr. Weston is not

     07:48AM 13   the last word here, but if -- but, you know, and -- and so --

     07:48AM 14   so bizarre that he copies the patent word-for-word.  I mean, I

     07:48AM 15   know, Mr. McClanahan, you weren't around when he did that,

     07:48AM 16   but, I mean, that's -- I mean, this may be something that

     07:48AM 17   happens every day in patent cases, but I thought that was the

     07:48AM 18   most bizarre thing in the world.  I'm just thinking, Mr. Macon

     07:48AM 19   is just going great guns with this case and all he can think

     07:48AM 20   about is class warfare.  I mean, you're losing -- you're

     07:48AM 21   completely losing your focus.  I'm just -- this whole thing is

     07:48AM 22   perplexing.

     07:49AM 23            I'm going to sit for another four weeks listening to

     07:49AM 24   this trial.  I'm sure I'm going to hear great experts and I'm

     07:49AM 25   sure the patent will be in play and so forth, but, you know,

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01436

     07:49AM  1   for world-class lawyers, I do think you are, this case is just

     07:49AM  2   so strange to me.

     07:49AM  3            Now, maybe this is just patent law and maybe this is

     07:49AM  4   the way patent law goes that somebody's -- I mean, class

     07:49AM  5   warfare -- You know, I've seen class warfare in the courtroom

     07:49AM  6   and this ain't it.  You know, paraplegics suing big automobile

     07:49AM  7   companies, that -- that can be class warfare.  This ain't it.

     07:49AM  8   The jury doesn't get the impression we have poverty suing

     07:49AM  9   wealth here.  For God sake, the jury knows you don't get these

     07:49AM 10   kind of lawyers for peanuts and so, at any rate, the whole

     07:49AM 11   case is very perplexing to me.  It's -- there's no class

     07:50AM 12   warfare going on in here.  In fact, all of this is going to be

     07:50AM 13   completely open in damages.  I mean, how in the world I can --

     07:50AM 14   I mean everything -- every dime KCI has made is going to be an

     07:50AM 15   open question in damages because how can you be damaged, you

     07:50AM 16   know, you made all this money.  It's all -- it's all going to

     07:50AM 17   be in play, and -- and so I'm -- but the lawyers seem to be

     07:50AM 18   talking about things, bless your hearts, I love you all I can,

     07:50AM 19   but you are talking about things -- why can't we get into this

     07:50AM 20   case and why do I have to hear all this stuff about all this

     07:50AM 21   Tumey deposition and everything else when we could get and try

     07:50AM 22   this case.

     07:50AM 23            Frankly, I am stunned that this case is in trial.

     07:50AM 24   This is a -- I mean, I love trials and I love juries, but in

     07:50AM 25   some ways this seems to be a complete failure on the part of
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     07:51AM  1   the parties to sit down and talk about what the case involves.

     07:51AM  2            At any rate, it's just a perplexing thing to me.

     07:51AM  3   Now, you guys don't have to tell me about settlement.  You may

     07:51AM  4   have made this wonderful opportunity.  You know, maybe you

     07:51AM  5   said, you know, we're going to fight KCI -- KCI's patent to

     07:51AM  6   the death.  We're going to do everything we can to obliterate

     07:51AM  7   it and so, you know, sue us for trillions of dollars.  And

     07:51AM  8   maybe you said, you know, we want to -- you know, we want to

     07:51AM  9   make a point and we want to kill anybody that even comes to

     07:51AM 10   our patent and we're going to kill them in the courtroom.  I

     07:51AM 11   mean, I don't know what the priorities are here.  It's just

     07:51AM 12   stunning to me.  As I say, I'm a sore back lawyer and so, you

     07:51AM 13   know, I didn't see big time patent litigation when I was --

     07:51AM 14   when I was growing up as a lawyer.

     07:52AM 15            So, at any rate, I just wanted to give you my views.

     07:52AM 16   We can talk about -- every day I know I'm going to hear class

     07:52AM 17   warfare.  At the end of the day I'm going to hear class

     07:52AM 18   warfare.  At the beginning of the day I'm going to hear class

     07:52AM 19   warfare.  I'm just ready for it.  And you can make it up all

     07:52AM 20   you want.  And I'm going to hear, Tumey, Tumey, Tumey, Tumey,

     07:52AM 21   Tumey, and I don't know -- Mr. Weston I'm sure is a fine man

     07:52AM 22   but, you know, most -- some of the most remarkable testimony

     07:52AM 23   I've heard in a long time.  And I realize, Mr. McClanahan, you

     07:52AM 24   and Mr. Espey are doing a great job, but Mr. Weston's

     07:52AM 25   testimony was fairly remarkable.
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     07:52AM  1            Now, I -- whether a jury will give anybody any damage

     07:52AM  2   in the case I don't know and whether even you win the patent,

     07:52AM  3   I don't know.  I mean, now you've got -- you've engaged the

     07:52AM  4   attention of Medela and, apparently, they're going to go after

     07:52AM  5   your patent with, you know, -- with hammer and -- hammer and

     07:53AM  6   sickle, to use a phrase, class warfare phrase.

     07:53AM  7            So, at any rate, you know, I'm -- so, I'm just

     07:53AM  8   perplexed.  I am just -- you guys have just really got me

     07:53AM  9   perplexed and -- but I'm here to listen to the case.  It's an

     07:53AM 10   interesting case and I -- and I -- and I like the lawyers and

     07:53AM 11   I like your presentation, but this has been a very unusual --

     07:53AM 12   This is not anything I ever expected.  Mr. Weston's testimony

     07:53AM 13   was, you know, was -- was really amazing testimony in a lot of

     07:53AM 14   ways.

     07:53AM 15            Now, you know, here we are.  But I've never seen a

     07:53AM 16   plaintiff who has such a good case who is protesting so

     07:54AM 17   strongly.  I mean, to this point.  Your case may completely go

     07:54AM 18   into the toilet tomorrow, but it's so bizarre to me you're

     07:54AM 19   protesting so much and you're doing so well, and I'm thinking

     07:54AM 20   so -- it must be Tumey is all I can think about.  It just must

     07:54AM 21   be Tumey.  There must be something about Tumey that is causing

     07:54AM 22   all these protestations and so, you know, I -- I went to sleep

     07:54AM 23   last night thinking, you know, we've got to get to the bottom

     07:54AM 24   of Tumey.  I think it's completely collateral.  It doesn't

     07:54AM 25   have anything to do with anything, but it's the only thing I
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     07:54AM  1   can think of.  The protestations just must be about Tumey.

     07:54AM  2   So, what I'm thinking, the better Mr. Macon's case is going to

     07:54AM  3   go, the more you're going to complain about class warfare.

     07:54AM  4   The higher the class warfare protestations go the better your

     07:54AM  5   case is going and what's going to make me worry that there's

     07:54AM  6   something about what the defendants have to do that, you know,

     07:54AM  7   that they need -- they need an opportunity to investigate all

     07:55AM  8   these other problems.

     07:55AM  9            At any rate, you know, I'm going to -- I'll look at

     07:55AM 10   your instructions on class warfare.  I just -- I've seen class

     07:55AM 11   warfare.  I've seen over 300 cases -- trials, guys.  You know,

     07:55AM 12   I know you think I came in a turnip truck.  I know you think

     07:55AM 13   I'm pretty dumb.  I know you think that, you know, I'm just a

     07:55AM 14   sore back lawyer, never seen a patent, so I don't know -- you

     07:55AM 15   know, I mean I understand, you know, your patience with me and

     07:55AM 16   my lack of intelligence and so forth.  I mean, I understand

     07:55AM 17   that.  But, gee, you know, come on.  Give me a break, would

     07:55AM 18   you?

     07:55AM 19            So, now, let me see this instruction on class

     07:55AM 20   warfare.  I can hardly wait to see this.

     07:55AM 21            MR. MACON:  I'm going to let Mr. Ferrell --

     07:55AM 22            THE COURT:  No.  No.  Come here, Mr. Ferrell, let me

     07:56AM 23   see this.

     07:56AM 24            MR. SADLER:  May I hand ours up as well, Your Honor?

     07:56AM 25            THE COURT:  Sure.  That's -- I'm excited beyond
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     07:56AM  1   belief to see this.

     07:56AM  2            MR. SADLER:  I've got the original and two here.

     07:56AM  3   Quite frankly, you will see ours is very close to what you

     07:56AM  4   thought.

     07:56AM  5            THE COURT:  Okay.  I'm very eager to see this.  Let

     07:56AM  6   me read this.

     07:56AM  7       (Examined by the Court.)

     07:57AM  8            THE COURT:  Okay.  Let me see this.  Actually, I got

     07:57AM  9   to thinking about it, these could all be considered for

     07:57AM 10   purposes of damages, so I have to change that.  Oh, man, what

     07:58AM 11   a -- what a diversion.  I'll -- I'll take a look at these

     07:58AM 12   things and try to figure something out.  I don't need any

     07:58AM 13   arguments on it.

     07:58AM 14            Okay.  Who wants to give me the arguments on KCI

     07:58AM 15   about Tumey?

     07:58AM 16            MR. MACON:  Yes, Your Honor.

     07:58AM 17            THE COURT:  Yes, sir.  I'll hear from you.

     07:58AM 18            MR. MACON:  Your Honor, there are four reasons why

     07:58AM 19   that this absolutely shouldn't go forward with the deposition

     07:58AM 20   of David Tumey.  They are, one, they cannot possibly lead to

     07:58AM 21   any relevant evidence.  Two, to do so would violate both

     07:58AM 22   hearsay, also violate the best evidence rule.  Three, it would

     07:58AM 23   be an incredible diversion.  It would require more time, it

     07:58AM 24   would require more witnesses, it would require -- it would

     07:58AM 25   require our experts to reconsider.  And fourth, and perhaps --
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     07:59AM  1   perhaps most compelling is that Medela has known about

     07:59AM  2   Mr. Tumey and has known about this exact allegation for over

     07:59AM  3   five years and while the attorneys may not have, they've known

     07:59AM  4   his phone number, they've known this exact allegation.

     07:59AM  5            Let me start with that first.  Back in 2001 at the

     07:59AM  6   famous meeting that's referred about between KCI and

     07:59AM  7   Mr. Tumey -- KCI and Medela, notes were taken by, apparently,

     07:59AM  8   two separate Medela employees and as I will hand the Court,

     07:59AM  9   these were attached to our -- to our briefs.  Exhibits I and

     07:59AM 10   J.  On both notes -- and -- on both sets of notes, there were

     07:59AM 11   specific references to Dr. Fleischmann, but both notes they

     08:00AM 12   have specific references that Dr. Fleischmann had a long time

     08:00AM 13   relationship with Medela and both notes they say that

     08:00AM 14   Fleischmann may have some claim to prior art pre dating the

     08:00AM 15   Wake Forest patent.  In other words, exactly what's been

     08:00AM 16   alleged here was known by Medela in 2001.  The -- For them to

     08:00AM 17   come in today and say, we just found out about it, we

     08:00AM 18   shouldn't have done it, it's just not true.  Again, I'm not

     08:00AM 19   criticizing these lawyers.  I'm saying Medela themselves knew

     08:00AM 20   about these things and yet they did nothing.

     08:00AM 21            Also, testimony from Mr. Tanner that he had met with

     08:00AM 22   Mr. -- Dr. Fleischmann, he had been to his office -- he had

     08:00AM 23   been to his hospital.  That Dr. Fleischmann used the Vario

     08:00AM 24   pump.  In fact, he says that Dr. Fleischmann used the Vario

     08:00AM 25   pump for VAC therapy.  Whether that's true or not, I don't
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     08:00AM  1   know.  But what it does show is that Medela knew who

     08:01AM  2   Dr. Fleischmann was, they had dealings with him, sold products

     08:01AM  3   to him, they had met with him, and they knew the very

     08:01AM  4   allegation that is being made today, that somebody said that

     08:01AM  5   Dr. Fleischmann may have had some prior art -- may have had

     08:01AM  6   some claim to prior art pre dating the Wake Forest patent.

     08:01AM  7   They said that in 2001 in their notes.  It's not clear in

     08:01AM  8   these two sets of notes as to whether Medela actually

     08:01AM  9   discussed this at that meeting or whether these are just

     08:01AM 10   internal notes.  These are notes of the meeting with KCI.  It

     08:01AM 11   would -- it would appear from it that perhaps it was

     08:01AM 12   discussed.  Our people do not have any recollection of it, but

     08:01AM 13   these are in two sets of Medela notes.  I do not -- I think

     08:01AM 14   one of them is Mr. Quakenbush.  I'm not sure who the other is.

     08:01AM 15            THE COURT:  Well, let me see the -- show them to

     08:01AM 16   Mr. Frye here.  Okay.  Go ahead.

     08:02AM 17            MR. MACON:  Further, the testimony of Urs Tanner that

     08:02AM 18   he had met with Dr. Fleischmann in 2000 -- approximately 2001,

     08:02AM 19   that he had been to his hospital, and they had sold him

     08:02AM 20   product for use with negative pressure wound therapy.  So,

     08:02AM 21   to -- to allege that any of this is new to them is just

     08:02AM 22   incorrect.  Medela, the company, has known about this for over

     08:02AM 23   five years.

     08:02AM 24            With respect to Dr. Fleischmann's 1995 article that

     08:02AM 25   there was an ah ha moment, that's not ah ha moment, that was
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     08:02AM  1   filed in the European patent proceedings that Medela has been

     08:02AM  2   all over, it was filed back in 1997.  KCI filed it.  We have

     08:03AM  3   filed all of these -- every article -- every Fleischmann

     08:03AM  4   article we can find, we've filed all of these in European

     08:03AM  5   patent proceedings, they are all there.  There's nothing

     08:03AM  6   there.  So, clearly, there's no reason now for us to jump

     08:03AM  7   through hoops.  There's no reason now in the middle of trial

     08:03AM  8   for us to add a bunch of additional witnesses, there's no

     08:03AM  9   reason now for us to do anything and have to have our experts

     08:03AM 10   change their reports, go out and seek this, because if -- if

     08:03AM 11   there is any testimony about Dr. Fleischmann, every bit of it

     08:03AM 12   has been known to Medela for over five years.

     08:03AM 13            THE COURT:  Okay.  Thank you very much

     08:03AM 14            MR. MACON:  That wasn't my only argument.  If you

     08:03AM 15   wish to --

     08:03AM 16            THE COURT:  No.  Let me hear from the other side.  I

     08:03AM 17   am impressed about this Medela note.

     08:03AM 18            MR. SADLER:  Yes, Your Honor.  What was known about

     08:03AM 19   Dr. Fleischmann is in that 1995 article.  I mean, that -- that

     08:03AM 20   was not a secret article by any means.  But the thing that is

     08:04AM 21   different is that Dr. Fleischmann has been under a

     08:04AM 22   confidentiality agreement with KCI since October 2001.  What

     08:04AM 23   we didn't know and didn't have access to until this whole

     08:04AM 24   story about Mr. Tumey's dinner came unraveling is that

     08:04AM 25   Dr. Fleischmann had claimed quite specifically that he had
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     08:04AM  1   invented the VAC.  Now, listen, I'm -- I'm not a patent

     08:04AM  2   lawyer.  And there already have been times where I've felt

     08:04AM  3   like I'm out of my element.  But --

     08:04AM  4            THE COURT:  Now, you're just trying to butter me up

     08:04AM  5   here.

     08:04AM  6            MR. SADLER:  I'm not trying to --

     08:04AM  7            THE COURT:  You and I are the only non-patent lawyers

     08:04AM  8   in this case.

     08:04AM  9            MR. McCLANAHAN:  No, sir.

     08:04AM 10            MR. MACON:  Au contraire.  Au contraire.

     08:04AM 11            THE COURT:  Listen to this.  Mr. Partridge, you are

     08:04AM 12   guilty as charged, right?

     08:04AM 13            MR. PARTRIDGE:  I am, Your Honor.

     08:04AM 14            MR. SADLER:  We are igniting class divisions right

     08:04AM 15   here, just among the lawyers.

     08:04AM 16            THE COURT:  I cannot imagine this.  I've never heard

     08:04AM 17   of such protestation.

     08:04AM 18            MR. SADLER:  And not being burdened by that long body

     08:05AM 19   of law that I didn't have to take the test to qualify for, I

     08:05AM 20   do understand this.  In opening statement and in the testimony

     08:05AM 21   of Dr. Argenta and Dr. Leininger, KCI has said something very

     08:05AM 22   specific.  They haven't just said that Dr. Argenta is the

     08:05AM 23   first person to get a patent and negative pressure wound

     08:05AM 24   therapy in the United States.  That's -- and that would

     08:05AM 25   probably -- that would be fine.  I mean, that statement is
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     08:05AM  1   literally true.  But they've said something different, and I

     08:05AM  2   looked this morning and -- for example, what Mr. Macon said in

     08:05AM  3   opening is, Well, Dr. Argenta and Dr. Morykwas found and what

     08:05AM  4   had never been found before was suction can be used to pull

     08:05AM  5   this together.  Why is that important?  It's important to the

     08:05AM  6   credibility of their entire case.  Why?  Because the head of R

     08:05AM  7   & D for KCI at a relevant time period has told Your Honor that

     08:06AM  8   another inventor that KCI has under license that they've paid

     08:06AM  9   all this money to this year, he has claimed he's the one that

     08:06AM 10   really invented it.  That's why Mr. Tumey's statement is so

     08:06AM 11   important to this case.  I understand invalidity.  That's just

     08:06AM 12   a statutory -- I mean, we can all do statutory constructions.

     08:06AM 13   We see a statute, it says you've got to do A, B, and C, and

     08:06AM 14   either the facts say A, B, and C or they're not.  That's easy.

     08:06AM 15   Once we get off into all that other stuff, I start to get

     08:06AM 16   lost.  But I understand this.  I understand when a party tells

     08:06AM 17   a jury through argument, through testimony, Dr. Argenta had

     08:06AM 18   done something that had never been done before, and yet, they

     08:06AM 19   are sitting on an inventor that they've got tied up under

     08:06AM 20   license agreement and the inventor has told their head of R &

     08:06AM 21   D, No, sir, I invented it five years before Dr. Argenta.

     08:06AM 22   That's why Mr. Tumey's necessary.

     08:07AM 23            THE COURT:  You know, I -- I don't know.  It just --

     08:07AM 24   I'm also -- I know how cases come together and they come --

     08:07AM 25   it's difficult and so forth, but, you know, the case -- I tend
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     08:07AM  1   to want to give you Tumey because I think there's something

     08:07AM  2   about -- because I'm getting so -- so much -- so much

     08:07AM  3   diversion from the other side that I think there's, you

     08:07AM  4   know -- it makes me think that this must be something really

     08:07AM  5   big.  But -- and because I just -- because the class warfare

     08:07AM  6   issue.  I just think there must -- I see that as a diversion

     08:07AM  7   to Tumey and I -- so I think there must be something really

     08:07AM  8   big with Tumey because the way the plaintiffs are re

     08:08AM  9   responding here, but the plaintiff's arguments on Tumey make a

     08:08AM 10   lot of sense to me.  It's this other stuff that -- that

     08:08AM 11   doesn't make sense.

     08:08AM 12            MR. SADLER:  The deposition, you know, I think we do

     08:08AM 13   have to do this in sequence.  Mr. Macon is making some strong

     08:08AM 14   arguments about admissibility and my point is we're not even

     08:08AM 15   there.  We don't have a full record for you.  You had

     08:08AM 16   twenty-five minutes to talk to Mr. Tumey on the telephone, no

     08:08AM 17   ability really to judge his credibility, judge his demeanor,

     08:08AM 18   subject him to cross-examination.  So, all we're asking for

     08:08AM 19   now, especially in view of the fact that we have a week off,

     08:08AM 20   is let us take Mr. Tumey's deposition so all the details of

     08:08AM 21   everything he knows can be taken down under oath, submitted to

     08:08AM 22   cross-examination, and then I think you will have a full

     08:08AM 23   record to make a decision on admissibility, because, after

     08:09AM 24   all, that testimony, if it -- if it ever comes in, is -- later

     08:09AM 25   on down the line in our case, so I -- I really think that
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     08:09AM  1   we're kind of putting the cart before the horse to say, well,

     08:09AM  2   we're just going to decide no Tumey deposition because it's

     08:09AM  3   not admissible, and I don't think we have an adequate record

     08:09AM  4   to decide that.  So, that's -- that's really all we're asking

     08:09AM  5   for today.  Don't -- don't prejudge the admissibility of it

     08:09AM  6   when we don't have the gentleman's full testimony under oath.

     08:09AM  7            THE COURT:  Okay.

     08:09AM  8            MR. MACON:  Your Honor, may I speak?

     08:09AM  9            THE COURT:  Sure.  You may.

     08:09AM 10            MR. MACON:  Your Honor, I mean, this, obviously, is

     08:09AM 11   the only argument they have because they're, number one, he

     08:09AM 12   did not, he did not and he could not address it about Medela's

     08:09AM 13   diligence.  We're talking about the exact thing that they're

     08:09AM 14   claiming today is something they wrote in their own notes.

     08:09AM 15   So, if they had this idea, they could have -- they could have

     08:09AM 16   tracked this down.

     08:09AM 17            The evidence also shows they've known about Mr. Tumey

     08:10AM 18   for a long period of time.  So, if they had something they

     08:10AM 19   could have come to this Court before May, come to this Court

     08:10AM 20   and do something about it but they didn't do it, Your Honor

     08:10AM 21   so, that alone should be knocked out.  There is no possible

     08:10AM 22   way that this can be admissible, and so -- but, Your Honor,

     08:10AM 23   it's not a simple matter, just go over and take a -- take a

     08:10AM 24   deposition, because if -- once we start down that road, if we

     08:10AM 25   are going to try to keep this trial schedule, then we have to
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     08:10AM  1   get -- we have to get witnesses, we have to change our expert

     08:10AM  2   reports, we have to be ready for it.

     08:10AM  3            THE COURT:  I know you have to be ready for it.

     08:10AM  4            MR. MACON:  We have to cut that off.  And I ask the

     08:10AM  5   Court's displeasure with the way I'm trying this case, I ask

     08:10AM  6   that not to discolor, because this is something -- this is

     08:10AM  7   something that is -- makes no sense.  It -- is it a diversion,

     08:10AM  8   and I will have to say -- if the Court believes I overreacted,

     08:10AM  9   I understand that, but don't take out on my client.  What

     08:10AM 10   Mr. McClanahan was doing I think was wrong and I think was

     08:10AM 11   leading us down the wrong track.  You disagree and you don't

     08:10AM 12   like the way I'm trying the case.

     08:11AM 13            THE COURT:  I like the way you're trying the case, I

     08:11AM 14   just don't understand your protestations on class warfare.

     08:11AM 15   I've just -- I've never seen anything like it.

     08:11AM 16            MR. MACON:  Because every question -- on many

     08:11AM 17   occasions he put up -- he'd put up the list of royalties.

     08:11AM 18   It's obvious how he is trying this case.  The first question

     08:11AM 19   for each of the witnesses.  How much money did you make?

     08:11AM 20   That's -- that's the only thing that they have.  And do I --

     08:11AM 21   do I agree that we're doing very well?  Yes, I think we're

     08:11AM 22   doing very well.  I think in my mind and I'm not talking about

     08:11AM 23   the case against Medela, I'm talking about the case on

     08:11AM 24   validity and infringement of BlueSky, in my mind the only way

     08:11AM 25   we can do lose is by some outside prejudice and the one
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     08:11AM  1   they're using is they're rich and you're not.  Your Honor,

     08:11AM  2   maybe I'm wrong, but I've seen that work before and -- and

     08:11AM  3   this -- this jury may be too sophisticated and maybe -- maybe

     08:11AM  4   I'm not a good lawyer, but I've got to tell you, that's their

     08:11AM  5   only -- that's their only effort and -- and we, you know, I

     08:11AM  6   don't want to lose that case.  I don't want to lose the case

     08:12AM  7   because some juror gets in their mind, These guys are more

     08:12AM  8   rich, they shouldn't -- and that's not to way lawsuits should

     08:12AM  9   be tried, Your Honor.

     08:12AM 10            THE COURT:  Well, let me tell you, my view is there

     08:12AM 11   is no class warfare in this nation.  You know, everybody

     08:12AM 12   that's poor wants to be rich and I don't see, frankly, there

     08:12AM 13   is a great deal of resentment in this country toward rich

     08:12AM 14   people.  We're cutting rich people's taxes every day and --

     08:12AM 15   people go along with that.  There's no -- no people arguing

     08:12AM 16   that, so, I mean, I don't -- I don't see it, and I -- I have

     08:12AM 17   watched this jury and I've been through too many cases.

     08:12AM 18   There's -- this jury, your -- you know, I guess -- in the

     08:12AM 19   prism of a lawsuit, it's hard to deal with this.  Neither I

     08:12AM 20   nor this jury have developed any irritation or slightest bit

     08:13AM 21   of prejudice toward your three witnesses.  They all seem like

     08:13AM 22   nice people.  They all testified well.  They all answered the

     08:13AM 23   questions well.  You know, I'm -- you know, I guess we get

     08:13AM 24   paranoid in trials.  My job is to try to keep you from, you

     08:13AM 25   know, breaking off into the ether and losing the focus of your
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     08:13AM  1   case --

     08:13AM  2            MR. MACON:  Your Honor --

     08:13AM  3            THE COURT:  -- because you're trying a great case.

     08:13AM  4   You're just driving me crazy because every time we take a

     08:13AM  5   break you're screaming about class warfare.

     08:13AM  6            MR. MACON:  Your Honor, if you have -- if you have

     08:13AM  7   stopped Mr. McClanahan from doing it and you will give an

     08:13AM  8   instruction, even the instruction Medela, if you will give the

     08:13AM  9   instruction that says jury, don't consider that --

     08:13AM 10            THE COURT:  Well, I'm think about giving a different

     08:13AM 11   instruction and so, at any rate --

     08:13AM 12            MR. MACON:  Back to this issue, there is no -- and

     08:13AM 13   I -- you know, you -- you certainly have the right to

     08:13AM 14   criticize whatever I do, and that's -- obviously, you're the

     08:14AM 15   Judge.

     08:14AM 16            THE COURT:  You have the right to criticize

     08:14AM 17   everything I do.  Which I'm sure you go home at night and say,

     08:14AM 18   God, can you believe that stupid judge.  He is to so bad.  If

     08:14AM 19   we only had a new judge, we could really do better here.

     08:14AM 20            MR. MACON:  I had a long argument with Jane last

     08:14AM 21   night about it and so --

     08:14AM 22            THE COURT:  Jane and I are friends.

             23            MR. MACON:  She took up for you.

     08:14AM 24            THE COURT:  Jane -- Jane's on my side.

     08:14AM 25            MR. MACON:  That's right.  I told her thanks for
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     08:14AM  1   support.

     08:14AM  2            THE COURT:  Yeah.  We are -- Jane and I are going to

     08:14AM  3   make you go to dinner one night and we are going to beat you

     08:14AM  4   up real bad.

     08:14AM  5            MR. MACON:  Let me say, you've already got a head

     08:14AM  6   start on her, you just did it in front of my clients anyway.

     08:14AM  7            THE COURT:  Okay.

     08:14AM  8            MR. MACON:  Let's get back, the bottom line on this,

     08:14AM  9   Your Honor, they are desperate for diversion.  Maybe -- maybe

     08:14AM 10   I'm guilty of the same thing, they are desperate for

     08:14AM 11   diversion.  Tumey is a diversion.  Number one, they've known

     08:14AM 12   it for five years, number two, it is not possibly admissible.

     08:14AM 13   It has to be a printed publication.  It has to be a printed

     08:14AM 14   publication people can find.  As I told you, they've got an ad

     08:14AM 15   out offering ten thousand euros for anybody that can find this

     08:15AM 16   article.  Baker Botts, I know, as well as they can go, they

     08:15AM 17   have been to every journal that's been in Europe, opened the

     08:15AM 18   door and gone through the files and nobody can find anything,

     08:15AM 19   so there's no -- there's no publication out there, so even

     08:15AM 20   Mr. Fleischmann coming to the stand and saying, By golly, I

     08:15AM 21   did, I wrote something, it was published, that wouldn't be

     08:15AM 22   enough.  We believe it's hearsay, but we don't have to go

     08:15AM 23   there.

     08:15AM 24            THE COURT:  Okay.

     08:15AM 25            MR. MACON:  Thank you.
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     08:15AM  1            THE COURT:  Thank you very much.  Well, when this

     08:15AM  2   case is over, we're all going to go have dinner and you guys

     08:15AM  3   are going to explain to me why this case went to trial in the

     08:15AM  4   first place and I'm sure you all can -- you all will do a good

     08:15AM  5   job of that and there must have been something about this case

     08:15AM  6   that, you know, that I cannot see from the -- from the

     08:15AM  7   beginning, but --

     08:15AM  8            MR. MACON:  Your Honor --

     08:15AM  9            THE COURT:  But I -- Let me tell you, my goal is to

     08:15AM 10   give you a fair trial, and I -- and I think you're getting a

     08:15AM 11   fair trial and I think the jury thinks you're getting a fair

     08:16AM 12   trial and so that's -- that's my goal, and -- and I'm trying

     08:16AM 13   not to beat the lawyers up in front of the jury, you know,

     08:16AM 14   and -- and so I'm working on that.  Biting my tongue some, but

     08:16AM 15   I'm working on it.  Mr. McClanahan.

     08:16AM 16            MR. McCLANAHAN:  A different question, Your Honor.

     08:16AM 17            THE COURT:  Yes.

     08:16AM 18            MR. McCLANAHAN:  Since you told us yesterday, excuse

     08:16AM 19   me, we only have Dr. Niezgoda this morning and we have a

     08:16AM 20   limited time, may I ask the Court to allocate the time among

     08:16AM 21   the parties so that we don't get cut off --

     08:16AM 22            THE COURT:  Yeah.  We're going to do that.  We're

     08:16AM 23   going to do that.  I will -- I will -- Let me tell you, my --

     08:16AM 24   I will work on a different instruction.  I'm basically going

     08:16AM 25   to just tell the jury that, you know, there's -- there's been
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     08:16AM  1   some talk about -- about the relative wealth of the parties

     08:16AM  2   here.  None of the parties seem to be suffering, I'll tell

     08:16AM  3   them, but there's been some talk about the relative wealth of

     08:16AM  4   the parties.  It's going to be relevant on several scores,

     08:17AM  5   especially on damages, they're going to have to take a look at

     08:17AM  6   how the parties have done and what kind of damage, if any, has

     08:17AM  7   occurred here.  If we get to -- you know, and so forth.

     08:17AM  8   But -- No case is decided just because with somebody is

     08:17AM  9   wealthier than somebody else and the parties just -- and I

     08:17AM 10   don't have any impression that the jury thinks that they're

     08:17AM 11   going to make the decision purely on who is wealthier than

     08:17AM 12   somebody else and going to hold it against somebody for being

     08:17AM 13   wealthy.  That's the goal in this country is I think is for

     08:17AM 14   all to be wealthy.  Now, I don't know if I will say that, but

     08:17AM 15   I -- I mean, I'd -- I'd like to be wealthy, you know, so --

     08:17AM 16   so, you know, at any rate, I'm going to think about it.  I

     08:17AM 17   appreciate the incredibly thoughtful draftsmanship of these

     08:17AM 18   instructions but I don't think I'm going to give them.

     08:17AM 19            You know, let me say, what -- what we're going to do,

     08:18AM 20   you know, I go back and forth on Tumey because I'm having so

     08:18AM 21   much trouble understanding this case.  There -- Much of what

     08:18AM 22   Mr. Macon says I agree with and I agree that it's going to be

     08:18AM 23   very difficult for Tumey -- anything Tumey says to get into

     08:18AM 24   evidence here.  Okay?  I've said that.  But I'm -- I'm going

     08:18AM 25   to let you make a record.  Okay?  You can put all this -- I'm
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     08:18AM  1   going to let you take the deposition and I realize you guys

     08:18AM  2   are going to be working overtime trying to adjust to this, but

     08:18AM  3   I will tell you, I don't think Tumey's getting into evidence.

     08:18AM  4   From what I know now.  Now, he may say, "I've got it.  Here it

     08:18AM  5   is.  Here is the publication right here."  But I don't want to

     08:18AM  6   all -- you know, you can take a deposition of Tumey.  You can

     08:18AM  7   take it for two hours and you get two hours and you get two

     08:18AM  8   hours but let's don't burden the poor man any more than that.

     08:19AM  9   Each of you take two hours with Tumey.  If don't need it, you

     08:19AM 10   don't need it.  So, that will be that.  Again, this seems to

     08:19AM 11   be a wild goose chase and what I'm worried about is that the

     08:19AM 12   parties are losing the focus of this case.  It's not we're

     08:19AM 13   going to throw everything in here just so we can see what we

     08:19AM 14   get done.  And I may just start -- frankly, I may just start

     08:19AM 15   saying let's go onto another subject, let's move on, let's do

     08:19AM 16   this, let's do that.  I may just do my own objecting here to

     08:19AM 17   your questions and just try to move this case along myself.  I

     08:19AM 18   think maybe I just need to really exert a lot more control now

     08:19AM 19   on this case that I know where it is.  Okay.

     08:19AM 20            MR. MACON:  Your Honor, may I --

     08:19AM 21            THE COURT:  Yes.

     08:19AM 22            MR. MACON:  Two things.  Number one, may I ask we do

     08:19AM 23   it we do it Thursday or Friday because I'm set -- I've got

     08:19AM 24   some hearings that have been set face to face going -- I would

     08:20AM 25   prefer Thursday or Friday.
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     08:20AM  1            MR. SADLER:  I think we'll probably -- ought to

     08:20AM  2   jointly contact Mr. Cowan.  Isn't that his name?  Mr. Cowan,

     08:20AM  3   his lawyer, and we'll obviously all cooperate --

     08:20AM  4            THE COURT:  Yes.  Let's do it Thursday.  Do it

     08:20AM  5   Thursday, if you can.

     08:20AM  6            MR. SADLER:  We will do that.

     08:20AM  7            MR. MACON:  And then second, Your Honor, I understand

     08:20AM  8   that the Court has a -- has a lot -- the Court has some

     08:20AM  9   feeling about moving the case along.  I would suggest to the

     08:20AM 10   Court that we're making very good progress.  As far as I'm

     08:20AM 11   concerned, we're going to come in -- it appears we're going to

     08:20AM 12   come in under our time.  All I would ask the Court is not do

     08:20AM 13   it all this morning, exercise all your control this morning is

     08:20AM 14   all I ask.  I've been chewed out, embarrassed, and now I would

     08:20AM 15   like to have my hour and fifteen minutes this morning, Your

     08:20AM 16   Honor.  I would ask you for that.

     08:20AM 17            THE COURT:  I was thinking twenty minutes.  I'm

     08:20AM 18   kidding, Mr. --

     08:20AM 19            MR. MACON:  Your Honor, it wouldn't surprise me.

     08:20AM 20   I --

     08:20AM 21            THE COURT:  Let me tell you, you've all been chewed

     08:20AM 22   out --

     08:20AM 23            MR. MACON:  No.  No.  No, Your Honor, I've been

     08:20AM 24   chewed out.

     08:20AM 25            THE COURT:  You were chewing out, yes --
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     08:21AM  1            MR. MACON:  You did.  You did it in front of the

     08:21AM  2   client.  I appreciate that.

     08:21AM  3            THE COURT:  Your client is here.  You know, what I

     08:21AM  4   don't understand, Mr. Macon is trying a great case.  I just

     08:21AM  5   don't understand what it is about this class warfare stuff.  I

     08:21AM  6   just -- as I say --

     08:21AM  7            MR. MACON:  I'll tell you about the case I lost on

     08:21AM  8   this same -- somebody doing the same thing Mr. McClanahan --

     08:21AM  9            THE COURT:  Okay.  I've seen class warfare.  I mean,

     08:21AM 10   I -- you know, I -- Let me tell you, I've never seen it work.

     08:21AM 11   I've never seen it work.

     08:21AM 12            MR. MACON:  I have.  Ever tried a case in Star

     08:21AM 13   County.

     08:21AM 14            THE COURT:  Well, this is not Star County.

     08:21AM 15            MR. MACON:  I hope not.  I hope not.

     08:21AM 16            THE COURT:  Okay.  Okay.  So, -- so, that's -- that's

     08:21AM 17   what's surprising -- I will just tell you, that's what

     08:21AM 18   surprises me, is that you're trying such a good case that

     08:21AM 19   you've got yourself so off track on this class warfare.  But

     08:21AM 20   we're not -- we've gone -- we've beat that to a pulp.

     08:21AM 21            MR. MACON:  And I hope you're right and I'm wrong.

     08:21AM 22            THE COURT:  Okay.  We've beat that to a pulp.  Okay.

     08:22AM 23   You need a lawyer and fifteen minutes?

     08:22AM 24            MR. MACON:  Yes, Your Honor.

     08:22AM 25            THE COURT:  Okay.  You get an hour and fifteen
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     08:22AM  1   minutes, how much time do you need, Mr. McClanahan?

     08:22AM  2            MR. McCLANAHAN:  I think we both jointly need the

     08:22AM  3   same amount that Mr. Macon has.

     08:22AM  4            THE COURT:  That's perfect.  So, you tell -- you want

     08:22AM  5   to split that?  An hour and fifteen -- say an hour and twenty

     08:22AM  6   minutes is eighty minutes.  Do you want to take 40 minutes a

     08:22AM  7   piece?

     08:22AM  8            MR. McCLANAHAN:  That's a good start.  If you let us

     08:22AM  9   discuss it, we might have a different allocation.  Barring

     08:22AM 10   something else, we'll do that.

     08:22AM 11            THE COURT:  I'll give you an hour and fifteen minutes

     08:22AM 12   and I'll give you 40 minutes apiece.

     08:22AM 13            MR. MACON:  And may I have five minutes for redirect?

     08:22AM 14            THE COURT:  Sure.  We'll be in good shape if this is

     08:22AM 15   the case.

     08:22AM 16            MR. SADLER:  There are two evidentiary issues with

     08:22AM 17   regard to Dr. Niezgoda, one developed last night --

     08:22AM 18            THE COURT:  By the way, I want to talk about prior

     08:22AM 19   art for a minute with him.  Tell me what he's going to testify

     08:22AM 20   to about prior art.  Tell me how is going to do that.

     08:22AM 21            MR. MACON:  I probably should have Ms. Gulde here.

     08:22AM 22   She is going to be here in twenty minutes.  In essence --

     08:23AM 23            THE COURT:  For example, he's not going to say I've

     08:23AM 24   looked at it and it's not prior art to the machine, is he?

     08:23AM 25            MR. MACON:  He's not going to use the word prior art.
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     08:23AM  1   It's -- It's not atypical, Your Honor, when you have an

     08:23AM  2   expert -- he's going to say -- you know, this is what we've

     08:23AM  3   been doing, this is what we did when I started.  The VAC was

     08:23AM  4   something brand new.  We have never done this before.  I have

     08:23AM  5   done drainage and drainage is not the VAC.  I've seen Chariker

     08:23AM  6   here and that's not the VAC.  He's not going to use the word

     08:23AM  7   prior art.  No.  No.  No.  There's nothing wrong --

     08:23AM  8            THE COURT:  Excuse me a minute.  What I -- what I am

     08:23AM  9   worried about in that testimony, and I'm trying to get my

     08:23AM 10   focus here, what I'm worried about in that testimony is that,

     08:23AM 11   you know, I'm worried about what's inventive about the two

     08:23AM 12   patents.

     08:23AM 13            MR. MACON:  Yes, Your Honor.

     08:23AM 14            THE COURT:  And -- and whether this prior art

     08:24AM 15   would -- would have foreshadowed in some way, anticipated

     08:24AM 16   that.  Now, I'm -- I'm worried that he testifies like, Well,

     08:24AM 17   this, you know, Chariker-Jeter is not the VAC.  The VAC is --

     08:24AM 18   what I -- I'm just -- what I'm worried about, -- I'm worried

     08:24AM 19   about that exact kind of testimony because it seems to me that

     08:24AM 20   what people do is talk about prior art anticipating the claims

     08:24AM 21   in the patent and I'm -- so, I'm -- I'm nervous about that

     08:24AM 22   testimony.

     08:24AM 23            MR. MACON:  Your Honor, people who testify, it is not

     08:24AM 24   required and we can bring you some law on this right now, it's

     08:24AM 25   not required that the person who testifies about what's

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01459

     08:24AM  1   happened in the art need be a patent lawyer and need to have

     08:24AM  2   read the patents and need to have -- be able to use language.

     08:25AM  3   What's anticipated, what's -- what's before or -- after,

     08:25AM  4   that's not what they have to do.  They can't -- they don't

     08:25AM  5   have to go through the claims.  People can get on the stand

     08:25AM  6   and say, I've been in this industry and I -- here's what the

     08:25AM  7   state of the art was at this time and this invention is

     08:25AM  8   something brand new, it had never been done before.  I've done

     08:25AM  9   this other stuff and that's totally different.  I've looked at

     08:25AM 10   Chariker-Jeter and that's different.  That's all he's going to

     08:25AM 11   say.  He's not going to go analyze it.  He is a person skilled

     08:25AM 12   in the art.  A person skilled in the art doesn't need to be a

     08:25AM 13   patent lawyer.  They don't need to be reading patents.

     08:25AM 14            THE COURT:  I agree with that.  But as I understand

     08:25AM 15   it, he's never red the patent at all.

     08:25AM 16            MR. MACON:  No.  He hasn't, Your Honor.  That's not

     08:25AM 17   atypical, you know, this -- all of a sudden we bring this up,

     08:25AM 18   you know, at the last minute.  We can bring you cases --

     08:25AM 19   there's a lot of case law and I don't think anybody will argue

     08:26AM 20   with this.  People who testify about this, they've got --

     08:26AM 21   they've got people who are going to testify who are not -- who

     08:26AM 22   are not patent lawyers, who are not bringing the patents.

     08:26AM 23   They are just talking about the state of art.  And these are

     08:26AM 24   people skilled in the art.  And that's what we're talking

     08:26AM 25   about.  That's all we're talking about.  He has never -- he is
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     08:26AM  1   not going to talk about patents at all, and he shouldn't.

     08:26AM  2            THE COURT:  Okay.  Well, let me hear from you, Mr. --

     08:26AM  3            MR. SADLER:  You are raising the exact concern that

     08:26AM  4   we have because we -- we've got three moving parts here we

     08:26AM  5   need to keep in mind.  We have a patent and we have a VAC.

     08:26AM  6   The VAC is not the patent and I think this issue was addressed

     08:26AM  7   at -- I think to a great extent in your hearing on Sunday and

     08:26AM  8   that is if there's going to be testimony about the VAC works

     08:26AM  9   great, the VAC's been a great success, the VAC's been lavished

     08:26AM 10   with all this praise, that has to be tied back to the patent

     08:26AM 11   claims.  Clearly, Dr. Niezgoda can't do that because, as we've

     08:27AM 12   all just said, he hasn't read the patents, so, that kind of

     08:27AM 13   testimony should not be allowed, and I think that -- that is

     08:27AM 14   part of what Mr. Macon wants to offer.

     08:27AM 15            The other part is:  If Dr. Niezgoda is allowed to

     08:27AM 16   testify, Chariker is different from the patent, Chariker is

     08:27AM 17   different from the VAC, well, then we're just right back into

     08:27AM 18   the middle of that same subject matter and he is giving

     08:27AM 19   opinion testimony he has no basis to give because he hasn't

     08:27AM 20   read the patent.  It's that disconnect between what he wants

     08:27AM 21   to testify about, which is I've used the VAC, the VAC works

     08:27AM 22   great, the VAC is different from Chariker-Jeter that he can't

     08:27AM 23   tie back to the patent claims, and that's -- that's the real

     08:27AM 24   issue of confusion and so this is exactly the issue that we're

     08:27AM 25   worried about and I don't think his testimony should be

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01461

     08:27AM  1   allowed to go in.

     08:27AM  2            THE COURT:  Let me say, the thing that worries me

     08:27AM  3   about this case is that I've let you guys -- I mean, this case

     08:28AM  4   has been pretty loose right now.  We've just talked about --

     08:28AM  5   we haven't talked about, really, anything about the particular

     08:28AM  6   claims, why those claims are good, why they're not good.  I'm

     08:28AM  7   sure I'm going to hear about that from all these experts.

     08:28AM  8            MR. MACON:  That's right.

     08:28AM  9            THE COURT:  We've just been talking about generally

     08:28AM 10   this is a great machine, this is a great deal, you know, it's

     08:28AM 11   a -- it's a Chariker-Jeter deal.  I mean, it's -- so, the --

     08:28AM 12   what I'm worried about with the testimony is I've -- I've kind

     08:28AM 13   of let this go because, normally, you have to kind of get the

     08:28AM 14   case in front of the jury and so forth, but I'm -- my goal, as

     08:28AM 15   I say, this is the first time I've tried a patent case, but my

     08:28AM 16   goal is to figure out what claims are inventive and -- and

     08:28AM 17   then whether or not those inventive claims were anticipated --

     08:28AM 18   you know, what claims are supposed to be the -- part of this

     08:28AM 19   invention, whether those claims were anticipated or not, and

     08:29AM 20   I -- and I don't get -- and I'm not getting there.

     08:29AM 21            MR. MACON:  Your Honor, we've had ten hours of

     08:29AM 22   evidence.  We've had ten hours and during that time we had to

     08:29AM 23   go through the inventive process.  We've already dealt with

     08:29AM 24   some of the claims on validity.  We have two experts

     08:29AM 25   designated who specifically go through the claims one by one,
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     08:29AM  1   and that is a painstaking, long process.  Okay?  We're doing

     08:29AM  2   that.  But to come back here and say, Well, you know, it's

     08:29AM  3   Friday -- it's Friday morning.  The witness you're about to

     08:29AM  4   put on, I'm going to gut his testimony, and I would like to

     08:29AM  5   say, there is a Daubert procedure for going through this,

     08:29AM  6   which has never been raised, but to come in --

     08:29AM  7            THE COURT:  As I understand now -- Stop a minute,

     08:29AM  8   I -- I'm now understanding that this is the guts of his

     08:29AM  9   testimony?  I was told a day ago that this was, really, almost

     08:29AM 10   a throw-away --

     08:29AM 11            MR. MACON:  No, sir.

     08:29AM 12            THE COURT:  -- to his testimony.  That the prior art

     08:29AM 13   testimony wasn't the guts of his testimony.  Now I'm

     08:29AM 14   understanding now that is the entire guts of his testimony.

     08:30AM 15   Am I -- did I miss something yesterday?

     08:30AM 16            MR. MACON:  No, Your Honor.  Your Honor, to -- Your

     08:30AM 17   Honor, you're obviously upset with me and I --

     08:30AM 18            THE COURT:  I'm not upset with you --

     08:30AM 19            MR. MACON:  You are upset with me, Your Honor, I --

     08:30AM 20            THE COURT:  It's not consistent with what I heard

     08:30AM 21   yesterday.

     08:30AM 22            MR. MACON:  Your Honor, let me --

     08:30AM 23            THE COURT:  Speak to me.

     08:30AM 24            MR. MACON:  Your Honor, I don't think I'm

     08:30AM 25   communicating with you.
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     08:30AM  1            THE COURT:  Okay.  Communicate with me.

     08:30AM  2            MR. MACON:  There's a sequence.  There's a sequence.

     08:30AM  3   We aren't required to put on our -- our claims expert first.

     08:30AM  4   This -- this is -- on this issue and this is on this issue.

     08:30AM  5   We're not required to say this issue is in the -- this claim

     08:30AM  6   is in the VAC, this claim is in the VAC.  We're not required

     08:30AM  7   to do it in that order.  If I had known --

     08:30AM  8            THE COURT:  I don't think you are required to do it.

     08:30AM  9   I'm saying -- what I am worried about is at some point, I --

     08:30AM 10   you know, I was upset with you about what -- about this class

     08:30AM 11   conflict problem that you raised and kept me up all night

     08:31AM 12   thinking about it.  I must admit that -- you know, I wish I

     08:31AM 13   had been thinking about, you know, something else, but I am

     08:31AM 14   geared into this question.  But -- but it doesn't -- just help

     08:31AM 15   me with this.  It doesn't make sense that somebody who has

     08:31AM 16   never read the patent can come in and say something like to

     08:31AM 17   the effect I have looked at Chariker-Jeter and it's not the

     08:31AM 18   patent.

     08:31AM 19            MR. MACON:  No.  No.  No.  No.  He's not going to say

     08:31AM 20   that.

     08:31AM 21            THE COURT:  He doesn't know it's not the patent.  He

     08:31AM 22   has never read the patent.

     08:31AM 23            MR. MACON:  He is not going to mention the word

     08:31AM 24   patent, Your Honor.  He is not going to mention the patent.

     08:31AM 25   What he is going to say is I've read Chariker-Jeter and it's a
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     08:31AM  1   very different VAC.  Then it's up to us, Your Honor, it's our

     08:31AM  2   burden to show what's in the VAC and what he talked about is

     08:31AM  3   different is the patent, okay?  He is not -- Your Honor, if

     08:31AM  4   what you said, if you had to have somebody who knew -- who had

     08:31AM  5   read the patent, then the only people we would have on there

     08:32AM  6   would be patent lawyers or professional experts.  We have --

     08:32AM  7   both of us have professional experts that can talk about those

     08:32AM  8   things.  The second example, their Dr. Chariker, he hasn't

     08:32AM  9   read the patents.  Yet, he's going to come in and say that's

     08:32AM 10   prior art.  That's what the testimony is.

     08:32AM 11            THE COURT:  How does that happen?  Can somebody help

     08:32AM 12   me with that?

     08:32AM 13            MR. PARTRIDGE:  Dr. Chariker is going to testify

     08:32AM 14   about what he did in the 80s, the patients that -- that he

     08:32AM 15   treated and how he treated them as issues of fact.  The

     08:32AM 16   experts will then take what he says as an issue of fact, will

     08:32AM 17   look at his testimony, and then will say does that match up

     08:32AM 18   with the claims or not, so he's coming on to say just what he

     08:32AM 19   did, what his activities were and then the experts look at

     08:32AM 20   that and compare it to the claims and opine about whether or

     08:32AM 21   not that discloses what's now claimed in the patents.

     08:32AM 22            THE COURT:  So, he's not -- he's not an opinion

     08:32AM 23   witness.

     08:32AM 24            MR. MACON:  He had been designated -- Let me say

     08:33AM 25   this, if Dr. Chariker is withdrawn as an expert -- his expert
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     08:33AM  1   opinion, then perhaps -- perhaps we'll -- will -- I would have

     08:33AM  2   a different view, Your Honor.  If -- can we get this issue

     08:33AM  3   resolved, because this might affect what I --

     08:33AM  4            THE COURT:  Let me just say, my problem is if

     08:33AM  5   nobody -- if you haven't read the patent, how can anybody say

     08:33AM  6   something before anticipated the patent?

     08:33AM  7            MR. PARTRIDGE:  Absolutely.

     08:33AM  8            THE COURT:  How can you say that if you haven't read

     08:33AM  9   the patent.

     08:33AM 10            MR. MACON:  Let me say, is Dr. Chariker withdrawn as

     08:33AM 11   an expert?

     08:33AM 12            MR. SADLER:  May I speak?

     08:33AM 13            THE COURT:  You may.

     08:33AM 14            MR. MACON:  Your Honor, I asked a question.

     08:33AM 15            THE COURT:  Well, it's -- Give me an answer.  That's

     08:33AM 16   a legitimate question.  Give me an answer.

     08:33AM 17            MR. PARTRIDGE:  And actually, I don't -- I don't know

     08:33AM 18   whether there's anything in Dr. Chariker's testimony that goes

     08:33AM 19   beyond what I just said.  I don't think that's the case.  I

     08:33AM 20   don't think that's the case, Your Honor.  But I'm not one

     08:33AM 21   hundred percent sure as I stand here because I haven't

     08:34AM 22   reviewed exactly his testimony.  But the -- the main thrust of

     08:34AM 23   anything he has to say is about the work he did that pre dated

     08:34AM 24   the patent and he is not -- he is not going to be putting up

     08:34AM 25   the patent claims and comparing what he did to the patent
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     08:34AM  1   claims.  That he is not going to do.  Dr. Hopf and

     08:34AM  2   Dr. Pizziconi will be doing that, not Dr. Chariker.

     08:34AM  3            MR. MACON:  Well, likewise, we don't have any --

     08:34AM  4   there's no -- never been any claim that Dr. Niezgoda is going

     08:34AM  5   to do it.  Of course, my question is, is he going to be an

     08:34AM  6   expert.  If he's not going to be an expert, which he is

     08:34AM  7   designated -- he is designated as an expert on the patent

     08:34AM  8   claims, if he is not going to be -- I'm sorry, on the prior

     08:34AM  9   art.  If he is not going to be an expert on that, I'm willing

     08:34AM 10   to play by the -- of course, I will do whatever the Court

     08:34AM 11   thinks.  I want to make sure the rules are the same though.

     08:34AM 12            THE COURT:  It would seem to me -- for example, the

     08:34AM 13   problem I'll have with Dr. Niezgoda saying that Chariker-Jeter

     08:34AM 14   is not the VAC and then somebody else saying that --

     08:35AM 15            MR. MACON:  The VAC --

     08:35AM 16            THE COURT:  -- the thing that's inventive about the

     08:35AM 17   VAC is this is there is a disconnect.

     08:35AM 18            MR. SADLER:  Yes.

     08:35AM 19            THE COURT:  Because it -- you take Dr. Niezgoda's

     08:35AM 20   testimony and you -- and it -- it -- there's a gap in there,

     08:35AM 21   because he doesn't know.  Dr. Niezgoda doesn't know what the

     08:35AM 22   inventive part of the VAC is.

     08:35AM 23            Now, he can surely talk about Chariker-Jeter.  He can

     08:35AM 24   say, you know, I've looked at Chariker-Jeter and this is what

     08:35AM 25   I under -- I've read the article and this is what I understand
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     08:35AM  1   the article does in regard to treating --

     08:35AM  2            MR. MACON:  Wound drainage and fistulas.

     08:35AM  3            THE COURT:  Wound drainage and fistulas.  He can

     08:35AM  4   testify about that, but he can't make the -- to me, he can't

     08:35AM  5   take the next step and say and Chariker-Jeter is not the VAC

     08:35AM  6   because he doesn't know what the VAC is.

     08:35AM  7            MR. MACON:  Your Honor, would your rules be the same

     08:35AM  8   for Dr. Chariker?

     08:35AM  9            THE COURT:  I think it would be the same for

     08:35AM 10   Dr. Chariker.  Dr. Chariker can't -- if he hasn't read the

     08:35AM 11   patent, there's no way he can say that Chariker-Jeter is the

     08:36AM 12   Argenta-Morykwas patent.  He can't say that.

     08:36AM 13            MR. PARTRIDGE:  And I think the only thing -- the

     08:36AM 14   only thing, and I -- I just looked over some notes about

     08:36AM 15   the -- about the Chariker testimony, Your Honor, and -- and --

     08:36AM 16   so I'm not a hundred percent clear about this, but there is I

     08:36AM 17   believe a part of his expert report and the only part where

     08:36AM 18   there is some I think some expert opinion is that he's asked

     08:36AM 19   just about statements that were made characterizing his work

     08:36AM 20   from the 80s during the prosecution of the patent which he --

     08:36AM 21   he testifies about are these statements accurate statements

     08:36AM 22   about what you did in the 80s and that's the limit of his

     08:36AM 23   expert testimony as I believe it right now and that was in the

     08:36AM 24   expert report and that's fair for him to do that.  He is not

     08:37AM 25   matching up the factual work that he did, the facts about the
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     08:37AM  1   work he did in the 80s to the patent claims.  He's not doing

     08:37AM  2   that.  Other experts are doing that.

     08:37AM  3            MR. MACON:  Your Honor --

     08:37AM  4            MR. PARTRIDGE:  And it's really a red herring I think

     08:37AM  5   here, Your Honor, because what Dr. Niezgoda is being proposed

     08:37AM  6   to testify about is a comparison, essentially, between the VAC

     08:37AM  7   and Chariker-Jeter which is totally irrelevant to the patent

     08:37AM  8   because you have to look to the patent claims for that.

     08:37AM  9            THE COURT:  And the same thing would be with

     08:37AM 10   Dr. Chariker.  If he has not read the patent claims, he can't

     08:37AM 11   testify.

     08:37AM 12            MR. PARTRIDGE:  Agreed.

     08:37AM 13            MR. MACON:  I will tell you that there is a way that

     08:37AM 14   the defendants try to get around it is that Dr. Chariker, it

     08:37AM 15   says that you are not prior art because of this, this, and

     08:37AM 16   this, is that true?  He said, no, we were prior art, da da da.

     08:37AM 17   If they are not going to say that --

     08:38AM 18            THE COURT:  I don't see how you can say that.  I

     08:38AM 19   don't see how he can say that what I did anticipated this

     08:38AM 20   patent because he doesn't know what the patent is.

     08:38AM 21            MR. PARTRIDGE:  I agree.  I agree, Your Honor.  He is

     08:38AM 22   not going to say that.

     08:38AM 23            MR. MACON:  Okay.  Your Honor, let me understand the

     08:38AM 24   Court's ruling.

     08:38AM 25            THE COURT:  Sure
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     08:38AM  1            MR. MACON:  That is the Court's ruling I cannot ask

     08:38AM  2   Dr. Chariker to compare the --

     08:38AM  3            MR. SADLER:  You mean Dr. Niezgoda.

     08:38AM  4            MR. MACON:  I'm sorry.  I mean Dr. Niezgoda to

     08:38AM  5   compare the Chariker-Jeter article with the VAC.

     08:38AM  6            THE COURT:  Right.

     08:38AM  7            MR. MACON:  And I would proffer -- if I offered it,

     08:38AM  8   he would say there are the following differences between the

     08:38AM  9   Chariker-Jeter article and the VAC.

     08:38AM 10            THE COURT:  Right.  And I'm not going to let you do

     08:38AM 11   that.

     08:38AM 12            MR. MACON:  Thank you.

     08:38AM 13            THE COURT:  He can talk all he wants about his

     08:38AM 14   understanding of Chariker-Jeter.

     08:38AM 15            MR. MACON:  Your Honor, could we do one other thing

     08:38AM 16   just on -- just on the chance that you could get hit by a

     08:38AM 17   truck?

     08:38AM 18            THE COURT:  Sure.

     08:38AM 19            MR. MACON:  We've never had it on the record that

     08:38AM 20   Orgill, that we've agreed that Orgill could come in -- come in

     08:38AM 21   later and that we won't be waiving Orgill or there won't be a

     08:38AM 22   motion for --

     08:38AM 23            THE COURT:  Okay.  Let me say -- the -- the motion

     08:38AM 24   for judgment as a matter of law will not be able to be made

     08:39AM 25   until after Dr. Orgill testifies and Dr. Orgill I think will
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     08:39AM  1   testify after the plaintiff rests --

     08:39AM  2            MR. MACON:  That's right.

     08:39AM  3            THE COURT:  -- all of the rest of its case.

     08:39AM  4            MR. MACON:  Yes.

     08:39AM  5            MR. SADLER:  Understood.

     08:39AM  6            THE COURT:  So, you will --

     08:39AM  7            MR. MACON:  That's right.

     08:39AM  8            THE COURT:  You will really -- you will pass the

     08:39AM  9   case, but you won't rest.

     08:39AM 10            MR. MACON:  That's fair.

     08:39AM 11            THE COURT:  Because Dr. Orgill will testify.

     08:39AM 12            MR. MACON:  That's fair.

     08:39AM 13            THE COURT:  Okay.  Now, I'm going to talk to the

     08:39AM 14   jury.  I'm just going to talk to them about the fact that

     08:39AM 15   wealth has -- the relative wealth of parties and whether

     08:39AM 16   parties are wealthy or not, that's not what this case is

     08:39AM 17   about.  This case is about whether there's a patent, whether

     08:39AM 18   it's inventive, whether there was something before the patent

     08:39AM 19   that -- that anticipated the patent, whether there was a

     08:39AM 20   conspiracy.  That -- there are all sorts of things about what

     08:39AM 21   this case is about, but the case is not about wealthy people

     08:39AM 22   suing other people and in our nation people -- it's the

     08:40AM 23   American way.  People have the right to try to go out and

     08:40AM 24   make, you know, make money and, you know, so long as they're

     08:40AM 25   playing by the rules.  They have the right to make money.  If
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     08:40AM  1   they make a lot of money, it's okay.  And -- and that, you

     08:40AM  2   know, if -- if there's anybody on this jury that believes that

     08:40AM  3   because Dr. Argenta has a lot of money, that -- that he

     08:40AM  4   shouldn't win this case, then -- then they need to let me know

     08:40AM  5   because they can't serve on the jury, so I'm -- I will just

     08:40AM  6   say something like that.

     08:40AM  7            MR. MACON:  You will do that this morning?

     08:40AM  8            THE COURT:  Sure.  I will do that first thing.  So,

     08:40AM  9   we'll do that.

     08:40AM 10            MS. GULDE:  Your Honor, I just walked in --

     08:40AM 11            THE COURT:  Okay.  Ms. Gulde, on prior art --

     08:40AM 12            MS. GULDE:  Yes, sir.

     08:40AM 13            THE COURT:  Dr. Niezgoda can testify all he wants

     08:40AM 14   about his understanding of what Chariker-Jeter is.

     08:40AM 15            MS. GULDE:  Right.

     08:40AM 16            THE COURT:  But he can't -- and I -- and neither can

     08:40AM 17   Dr. Chariker, they cannot say this is Chariker-Jeter and the

     08:41AM 18   machine is different from Chariker-Jeter or the patent is

     08:41AM 19   different from Chariker-Jeter because they haven't read the

     08:41AM 20   patent.

     08:41AM 21            MS. GULDE:  I think I understand your question.  I

     08:41AM 22   think the area that I'm thinking of does violate that ruling

     08:41AM 23   but I just want to get clarification so we don't run into

     08:41AM 24   problems during the court of his testimony.  There was some

     08:41AM 25   questioning of Dr. Argenta, you will recall, about the use of
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     08:41AM  1   the VAC on fistulas, with the implication being that the VAC

     08:41AM  2   on fistulas that was the same thing as Chariker-Jeter.

     08:41AM  3   Dr. Niezgoda has firsthand experience with the use of the VAC

     08:41AM  4   on fistulas and he has photos that haven't been objected to by

     08:41AM  5   defendants that we plan to use to show that.  In the course of

     08:41AM  6   those photos, there's some discussion -- what happens with

     08:41AM  7   fistulas, Your Honor, is that there's a drainage tube that's

     08:41AM  8   used from the fistula to manage the fistula affluent and then

     08:41AM  9   there's a tube that goes to the VAC to treat the surrounding

     08:41AM 10   wound.  It's our plan to have him describe that in terms of

     08:41AM 11   fistula affluent management versus treatment of the wound, and

     08:42AM 12   that -- that has -- he is not going to talk about the patent,

     08:42AM 13   he's not going to compare, you know, the patent to anything.

     08:42AM 14   He's just going to talk about the use of management of fluids

     08:42AM 15   with the -- with the drainage tube and how -- and describe

     08:42AM 16   that.  I think it's critical that he do that given the

     08:42AM 17   questioning that went on with Dr. Argenta that implied that

     08:42AM 18   because the VAC is used to treat fistulas that must be the

     08:42AM 19   same thing as Chariker-Jeter and I can show, Your Honor, I

     08:42AM 20   can -- I don't know if --

     08:42AM 21            THE COURT:  You know, I'm -- I -- you know, I -- I

     08:42AM 22   used to try lawsuits and I remember I, you know, every teeny

     08:42AM 23   tiny thing that happened in the case would just -- was blown

     08:42AM 24   up in the top of my mind.

     08:42AM 25            MS. GULDE:  Sure.
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     08:42AM  1            THE COURT:  I don't think that's a big deal, frankly.

     08:42AM  2   You know, I mean, I just -- it's not a big deal that -- I

     08:42AM  3   think this jury can figure out that the VAC could be used to

     08:42AM  4   treat fistulas, so --

     08:42AM  5            MS. GULDE:  But it's really not, Your Honor, and

     08:42AM  6   that's the point, and that was the impression --

     08:43AM  7            THE COURT:  So, the VAC does not treat fistulas.

     08:43AM  8            MS. GULDE:  That's right.  It's treating the wound

     08:43AM  9   surrounding the fistula and that's what -- that's what he's

     08:43AM 10   going to explain.  There's a catheter that goes to wall

     08:43AM 11   suction that's treating the fistula -- when the VAC is used on

     08:43AM 12   the fistula and we need to make that point with him.

     08:43AM 13            THE COURT:  Okay.  So, the VAC does not treat

     08:43AM 14   fistulas.

     08:43AM 15            MS. GULDE:  That's correct.  It used to treat wounds

     08:43AM 16   that are complicated by fistulas, but it's not actually

     08:43AM 17   treating the fistula.  That's being managed by wall suction,

     08:43AM 18   Your Honor.

     08:43AM 19            THE COURT:  Okay.

     08:43AM 20            MR. SADLER:  And it -- it sounds to me like we're --

     08:43AM 21   we're slipping right back into a comparison of Chariker-Jeter

     08:43AM 22   and the VAC and that's irrelevant.

     08:43AM 23            THE COURT:  Well, let me say, I'm -- my ruling is

     08:43AM 24   that Dr. Niezgoda, and I'm glad he's here -- Dr. Niezgoda, you

     08:43AM 25   can you not compare Chariker-Jeter to the VAC.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01474

     08:43AM  1            THE WITNESS:  Okay.

     08:43AM  2            THE COURT:  You can't say Chariker-Jeter's not the

     08:43AM  3   VAC because I've used the VAC and they're not the same.  You

     08:43AM  4   haven't read the patent, you don't know what's inventive about

     08:43AM  5   the patent, I'm -- I wouldn't read the patent, either, if I

     08:44AM  6   were you.  I wouldn't do it at all.  But you haven't read the

     08:44AM  7   patent, and -- and so you just can't comment about whether

     08:44AM  8   Chariker-Jeter anticipates the patent.  You don't have that

     08:44AM  9   knowledge.  And I don't have that knowledge, either.

     08:44AM 10            THE WITNESS:  Sir, can I comment on my clinical

     08:44AM 11   experience using Chariker-Jeter suction on fistulas and wounds

     08:44AM 12   versus my experience using --

     08:44AM 13            THE COURT:  Come forward, if you would, so we can

     08:44AM 14   hear you better.

     08:44AM 15            MS. GULDE:  Dr. Niezgoda, you weren't in here but

     08:44AM 16   that was the point of clarification from the Judge.

     08:44AM 17            THE COURT:  Go ahead.  Tell me --

     08:44AM 18            THE WITNESS:  Yes, sir.  Thank you.  Can I comment on

     08:44AM 19   my use of suction in managing wounds -- Chariker-Jeter suction

     08:44AM 20   techniques in managing wounds and fistulas versus my use of

     08:44AM 21   negative pressure in wounds?  Can I make that comparison?

     08:44AM 22            MR. SADLER:  It's the "versus", Your Honor, that

     08:44AM 23   gets -- I think we're slipping right back into comparison.

     08:44AM 24            THE COURT:  Well, let me just put it this way.  Let

     08:44AM 25   me put it this way:  What you can testify is -- Let me just
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     08:45AM  1   ask this question:  Do you use the VAC to treat fistulas?

     08:45AM  2   That -- Now, I -- that may seem very simple and it takes 300

     08:45AM  3   words, but -- I'm talking about fistulas.  Do you use the VAC

     08:45AM  4   to treat fistulas?  I'm not talking about the wound around

     08:45AM  5   fistulas.  Fistulas.

     08:45AM  6            THE WITNESS:  As -- As a general answer, you want a

     08:45AM  7   "yes" or "no", I would say no.

     08:45AM  8            THE COURT:  Okay.  I think that's the answer and

     08:45AM  9   that -- and that's -- that's what we're going to do.  Okay?

     08:45AM 10   He does not use the VAC to treat fistulas.  And -- because if

     08:45AM 11   I get into, no, I use the VAC to treat the wound around

     08:45AM 12   fistulas, all at once I am -- I am getting into this -- this

     08:45AM 13   no-no land -- this never-never land.  Has anybody known the

     08:45AM 14   VAC to treat fistulas?  Anybody have --

     08:45AM 15            MS. GULDE:  Your Honor, they put a drawing from the

     08:45AM 16   VAC Clinical Guidelines and showed it to Dr. Argenta.  They

     08:45AM 17   said, Look here, Dr. Argenta, here a picture of the VAC being

     08:46AM 18   used on a fistula and Dr. Argenta when Larry went back with

     08:46AM 19   him talked about the VAC that the -- the guideline says it's

     08:46AM 20   not to be used to manage affluent from the fistula.  I think,

     08:46AM 21   with all due respect, Your Honor, I think that is a point of

     08:46AM 22   confusion in the case and -- and Dr. Niezgoda is the perfect

     08:46AM 23   one to address it in the image that they created.

     08:46AM 24            THE COURT:  Let me say that I -- Maybe we'll call

     08:46AM 25   Dr. Argenta back but -- because Dr. Argenta knows the patent
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     08:46AM  1   and Dr. Argenta can testify about the patent.  If this is a --

     08:46AM  2   if this is the crux of the case, then Dr. Argenta can come

     08:46AM  3   back and testify about it.  He knows it.  Dr. Niezgoda can

     08:46AM  4   testify that fistulas, you are talking about fistulas

     08:46AM  5   themselves, no, I don't use the VAC to treat the fistula

     08:46AM  6   itself, and he can testify about that.

     08:46AM  7            MS. GULDE:  Okay.

     08:46AM  8            THE COURT:  And that's where we're going to be,

     08:46AM  9   Dr. Niezgoda.

     08:46AM 10            THE WITNESS:  I have experience in both.  I can

     08:46AM 11   clarify how I use these different things, so --

     08:46AM 12            THE COURT:  I understand.  And if not -- We've got

     08:47AM 13   Dr. Argenta here.  We've got -- you know, and he knows

     08:47AM 14   everything about it.  So, Ms. Gulde, Dr. Argenta can so

     08:47AM 15   testify.

     08:47AM 16            MS. GULDE:  Okay.

     08:47AM 17            THE COURT:  And if you need to call him back to

     08:47AM 18   clarify that, I will let you do it.

     08:47AM 19            MS. GULDE:  Thank you, Your Honor.

     08:47AM 20            MR. SADLER:  There's one last issue and this did come

     08:47AM 21   up last night in deposition with Dr. Niezgoda and that is

     08:47AM 22   these tests that he has been performing using the -- the

     08:47AM 23   Versatile 1.  Let me hand the Court -- This is a copy of the

     08:47AM 24   pertinent testimony.

     08:47AM 25            MS. GULDE:  Do you have a copy for me, Mr. Sadler?
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     08:47AM  1            MR. SADLER:  I do not.

     08:47AM  2            MS. GULDE:  Then how can I respond to that?

     08:47AM  3            MR. SADLER:  I wasn't at the deposition, but that's

     08:47AM  4   the -- the question here is if he's going to give testimony

     08:47AM  5   about these tests, this is the issue we discussed that led to

     08:47AM  6   the deposition, these tests that he is doing, the question he

     08:47AM  7   was asked is:  All right.  Is this a randomized type

     08:47AM  8   scientifically valid clinical trial and he quite rightly

     08:48AM  9   conceded no.  The thing he is doing now would be preliminary

     08:48AM 10   too, as he describes it there, a scientifically valid clinical

     08:48AM 11   trial.  It seems to me that is a complete barrier to any kind

     08:48AM 12   of extrapolation, broad based opinions based on the facts of

     08:48AM 13   the tests that he's doing now because he's conceded it's not a

     08:48AM 14   scientifically valid test.

     08:48AM 15            THE COURT:  Let me say, I think if the plaintiff

     08:48AM 16   wants to go there, I'm going to let the plaintiff go there.

     08:48AM 17   The plaintiff does, unfortunately, open up a lot of stuff over

     08:48AM 18   on the defendant's side to start talking about less than full

     08:48AM 19   scientific tests.

     08:48AM 20            MR. SADLER:  Yes, sir.

     08:48AM 21            THE COURT:  And so, the plaintiff just has to

     08:48AM 22   understand, you just open that wide open for the defendants.

     08:48AM 23   I'm going to let you go there --

     08:48AM 24            MS. GULDE:  You mean in terms of their

     08:48AM 25   cross-examination --
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     08:48AM  1            THE COURT:  Not only in terms of cross-examination

     08:48AM  2   but in terms of the presentation they want to make.  So,

     08:48AM  3   you're just opening this wide up.

     08:48AM  4            MR. MACON:  Your Honor, if we understand that you're

     08:48AM  5   going to exclude all other -- any non-scientifically based

     08:48AM  6   examples, tests -- any clinical, you know, one guy here, one

     08:49AM  7   guy there, if you going to exclude all that, Your Honor --

     08:49AM  8            THE COURT:  Basically, you know, my view has been

     08:49AM  9   that what we've been talking about are -- the standard

     08:49AM 10   scientific tests to -- to evaluate these machines and their

     08:49AM 11   efficacy and if we're -- and I've gone with the plaintiff on

     08:49AM 12   that.  I think that's the appropriate way to look at it.  I

     08:49AM 13   don't think we should have people come into court because

     08:49AM 14   science is truth and what we're trying to do here is get to

     08:49AM 15   the truth, so I think to have people come into court and say,

     08:49AM 16   yeah, I did a half-assed study, you know, is -- to use a legal

     08:49AM 17   term --

     08:49AM 18            MR. MACON:  I understand that, Your Honor.  Is that a

     08:49AM 19   patent term?

     08:49AM 20            THE COURT:  That's a patent term.

     08:49AM 21            MR. MACON:  Thank you.

     08:49AM 22            THE COURT:  The VAC is not -- I'm going to exclude

     08:49AM 23   that unless you guys open it up.  If you guys open it up, it's

     08:49AM 24   wide open.

     08:49AM 25            MR. MACON:  Your Honor, as long as we understand
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     08:49AM  1   those are the playing rules, then we have -- we understand

     08:50AM  2   what our options are.

     08:50AM  3            THE COURT:  Okay.

     08:50AM  4            MR. MACON:  As I understand it, if we don't bring it

     08:50AM  5   in, you're not going to allow it in for anybody else.

     08:50AM  6            THE COURT:  We're going to talk about scientific

     08:50AM  7   tests to prove the efficacy of these machines and if there are

     08:50AM  8   such, bring them on.  But, as I say, we're dealing -- what

     08:50AM  9   I -- I believe this is a search for the truth.  Science is a

     08:50AM 10   search for the truth and, therefore, we need to embrace

     08:50AM 11   science and science means we're going to use the science

     08:50AM 12   protocols, so if you're -- That's where I am.  If we're going

     08:50AM 13   to use the skin protocols, we're going to use the science

     08:50AM 14   protocols.  If we're not going to use them, if you say I'm not

     08:50AM 15   using them, then they are not going to use them.

     08:50AM 16            MR. MACON:  Your Honor, just so I understand, as you

     08:50AM 17   know, Dr. -- Dr. Niezgoda, this is our only shot at him so

     08:50AM 18   we're obviously -- we're obviously going to rely upon what you

     08:50AM 19   are saying and if we don't have a chance, we would have a

     08:50AM 20   difficult time getting him back.

     08:50AM 21            THE COURT:  I just want to know, do I understand

     08:51AM 22   there are -- there are these half baked tests that any of the

     08:51AM 23   plaintiffs want to talk about here?

     08:51AM 24            MS. GULDE:  Your Honor, to be clear, we're talking

     08:51AM 25   about case studies, any kind of anecdotal testimony that their
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     08:51AM  1   product works because they have no clinical studies --

     08:51AM  2            THE COURT:  I want clinical studies in here.

     08:51AM  3            MS. GULDE:  So, you would prohibit any evidence of

     08:51AM  4   effectiveness or cost effectiveness of their product other

     08:51AM  5   than a scientifically clinical study --

     08:51AM  6            THE COURT:  On efficacy.  I'm talking about efficacy.

     08:51AM  7   Yes, sir.

     08:51AM  8            MR. McCLANAHAN:  We are not presenting any studies.

     08:51AM  9   They're accusing us of false advertising.  If they're going to

     08:51AM 10   ask -- If they're going to say when you said this statement

     08:51AM 11   it's a lie, then we need to defend that.  I understood that

     08:51AM 12   the Court was -- the other day said that the -- the witnesses

     08:51AM 13   would be allowed to talk about patients they worked on, what

     08:51AM 14   they did to those patients, but not talk about, you know,

     08:51AM 15   conclusions about what other people did and that sort of

     08:51AM 16   thing.  So, that's the evidence that we were planning to put

     08:52AM 17   on.

     08:52AM 18            THE COURT:  Who is going to bring that evidence in

     08:52AM 19   here?

     08:52AM 20            MR. McCLANAHAN:  It's going to come -- it's going to

     08:52AM 21   come from Shelley Taylor who was one of the nurses who gave --

     08:52AM 22   who treated and gave instructions.  It's going to come from

     08:52AM 23   Penny Campbell, it may come from Dr. Grannick, and there may

     08:52AM 24   be a couple of other medical professionals that are on the

     08:52AM 25   witness list.  We're in contact with them right now about

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01481

     08:52AM  1   their schedules.

     08:52AM  2            MR. MACON:  And, Your Honor, we object to it because

     08:52AM  3   they're not scientific studies.  If the Court says that's the

     08:52AM  4   ruling, then I think -- then I think this trial is going to

     08:52AM  5   being --

     08:52AM  6            THE COURT:  Okay.  There are -- there are two

     08:52AM  7   problems that I'm dealing with.

     08:52AM  8            MR. MACON:  Okay.

     08:52AM  9            THE COURT:  One is a scientific study.  The other is

     08:52AM 10   a treating physician or a treating -- a treating nurse or

     08:52AM 11   whatever, and their -- and their observations.

     08:52AM 12            MR. MACON:  Of course, that's what Dr. Niezgoda is.

     08:52AM 13            THE COURT:  Right.

     08:52AM 14            MR. SADLER:  The difference -- Dr. Niezgoda can

     08:52AM 15   testify, and this is consistent with all the rulings you made,

     08:52AM 16   about what he's doing, these trials he's doing now.  When we

     08:53AM 17   make the leap is when he tries to extrapolate from these

     08:53AM 18   limited tests which he concedes are limited and preliminary,

     08:53AM 19   to grander conclusions about what's best, what works in the

     08:53AM 20   grand scheme of things.  That's where we have the disconnect.

     08:53AM 21            MR. MACON:  See, I have a -- I don't think that's the

     08:53AM 22   issue we're focused on.

     08:53AM 23            MR. SADLER:  That was my objection so that's what I

     08:53AM 24   was focused on.

     08:53AM 25            MR. MACON:  What the Court said was the Court, at
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     08:53AM  1   least initially said, Well, I -- if you do that, if -- you

     08:53AM  2   know, what the Court said was I'm going to exclude all

     08:53AM  3   anecdotal evidence.  If you are doing that, we're fine, as

     08:53AM  4   long as we are treated on a fair -- I don't want to open the

     08:53AM  5   door to that, otherwise the Court is going to exclude it.  We

     08:53AM  6   won't do it.

     08:53AM  7            THE COURT:  I understand.  No.  I'm talking through

     08:53AM  8   this.  My view is that there's always this tension about

     08:53AM  9   allowing treating physicians, treating health care

     08:53AM 10   professionals to talk about what they -- what they're

     08:53AM 11   treating, and -- and -- and what -- what has happened when

     08:53AM 12   they've done their own hands-on treating.  That's one thing.

     08:54AM 13   It's another thing to do scientific tests.  In the middle is

     08:54AM 14   to try to do unscientific tests and reach scientific

     08:54AM 15   conclusions and so I'm going to let the doctor testify about

     08:54AM 16   what he's done.  What I am worried about is the doctor saying

     08:54AM 17   I have done a -- I have done a test that's not in accordance

     08:54AM 18   with scientific protocol, but because I am so convinced that

     08:54AM 19   my tests are good, even though they're not scientific

     08:54AM 20   protocol, I make these conclusions.  That's my problem.

     08:54AM 21            MR. MACON:  If I may come back, Your Honor.  Because

     08:54AM 22   what I am concerned about is I do not want to open the door to

     08:54AM 23   what I -- I think is -- is less -- less than sluck science.  I

     08:54AM 24   mean, I don't want to open the door to, Well, I had this

     08:54AM 25   patient who had this and I had this patient who had that.  We
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     08:54AM  1   don't want to do that.  And so I -- if the Court says you're

     08:54AM  2   going to keep that out --

     08:55AM  3            THE COURT:  You're not going to open the door.  What

     08:55AM  4   you are going to do -- Where you will open the door is if

     08:55AM  5   Dr. Niezgoda testifies doing less than scientifically approved

     08:55AM  6   tests, I can make -- I can have these -- I can reach these

     08:55AM  7   conclusions, because once you do that, then everything is

     08:55AM  8   opened up.

     08:55AM  9            MS. GULDE:  Your Honor --

     08:55AM 10            THE COURT:  If he did a test that's not -- not --

     08:55AM 11   that does not embrace scientific protocol, then he can't make

     08:55AM 12   a conclusion about it.

     08:55AM 13            MR. SADLER:  That's all my objection was directed to.

     08:55AM 14            MS. GULDE:  Your Honor, that's exactly what

     08:55AM 15   Mr. McClanahan proposes to do with Shelley Taylor.  You heard

     08:55AM 16   him say they said our advertising claims are false.  We need

     08:55AM 17   people, we need to have people to defend that to be able to

     08:55AM 18   talk about individual patients.  So, they want to say these

     08:55AM 19   advertising claims that they are making are supported by

     08:55AM 20   individual experiences but they want to prohibit Dr. Niezgoda

     08:55AM 21   from saying those advertising claims are unsubstantiated based

     08:55AM 22   on his clinical experience --

     08:55AM 23            THE COURT:  Well, he can -- He can testify all day

     08:55AM 24   long, I use the VAC on twenty different patients.  It worked

     08:56AM 25   every time.  It got these great results.
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     08:56AM  1            MS. GULDE:  Right.

     08:56AM  2            THE COURT:  What he can't say is and -- I didn't

     08:56AM  3   use -- I didn't follow scientific protocol and all this, but I

     08:56AM  4   now conclude for all times it's the best machine ever and

     08:56AM  5   that's a piece of junk.  He can't make -- You know, what I'm

     08:56AM  6   saying is it's what you're doing and if you are testifying it

     08:56AM  7   worked here, it worked there, the jury can hear.  It worked

     08:56AM  8   here, it worked there.  What you're doing, people saw it

     08:56AM  9   worked.

     08:56AM 10            MS. GULDE:  Right.

     08:56AM 11            THE COURT:  But you can't come in here with an

     08:56AM 12   unscientific study and then have an opinion stating that --

     08:56AM 13   that, you know, this is the best thing, you know -- I now know

     08:56AM 14   this, this, this, and this.

     08:56AM 15            MR. MACON:  Consistent what you said, he certainly

     08:56AM 16   can say I've used the VAC a thousand times, whatever it is.

     08:56AM 17            THE COURT:  Sure.

     08:56AM 18            MR. MACON:  And it worked all the time.

     08:56AM 19            THE COURT:  Absolutely.

     08:56AM 20            MR. MACON:  I used the BlueSky three times, it didn't

     08:56AM 21   work.

     08:56AM 22            THE COURT:  He can say that.

     08:56AM 23            MR. SADLER:  End.

     08:56AM 24            THE COURT:  Right.  That's it.

     08:56AM 25            MR. SADLER:  That's it.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01485

     08:56AM  1            THE COURT:  He can say that.  Absolutely.

     08:56AM  2            MR. MACON:  And we -- I understand your ruling.  We

     08:57AM  3   would proffer that he would say that based upon his

     08:57AM  4   observations and years of experience and his expertise that he

     08:57AM  5   has an opinion that the BlueSky is not as effective as the

     08:57AM  6   VAC.

     08:57AM  7            THE COURT:  He can't say that because of the lack of

     08:57AM  8   scientific protocol.

     08:57AM  9            MR. SADLER:  Thank you.

     08:57AM 10            MR. MACON:  Go ahead.  She has one more.

     08:57AM 11            MS. GULDE:  He has been asked specifically to opine

     08:57AM 12   on the BlueSky advertisements and whether there is

     08:57AM 13   substantiation, evidence for those, and he says there's not.

     08:57AM 14   We are asking him with regard to his experience, with his

     08:57AM 15   limited experience, which is not a scientific study, does he

     08:57AM 16   see substantiation for those advertisement claims that it is a

     08:57AM 17   cost effective alternative --

     08:57AM 18            THE COURT:  He can simply say in doing -- in doing

     08:57AM 19   what he's done, this is what I have seen.

     08:57AM 20            MS. GULDE:  Okay.

     08:57AM 21            THE COURT:  And then you guys get to make the

     08:57AM 22   argument --

     08:57AM 23            MS. GULDE:  Sure.

     08:57AM 24            THE COURT:  -- that, you know, look at what

     08:57AM 25   Dr. Niezgoda said.  He said that the VAC -- you know, the
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     08:57AM  1   Versatile 1 never worked.

     08:57AM  2            MS. GULDE:  Right.

     08:57AM  3            THE COURT:  You know

     08:57AM  4            MR. MACON:  Consistent with what you said at the very

     08:57AM  5   first part of the case when I was listening, at that point you

     08:58AM  6   said can -- you can set something up so the jury will

     08:58AM  7   understand the context.  Would it be permissible, and I,

     08:58AM  8   again, I've done so badly, I'm just trying to get --

     08:58AM  9            THE COURT:  You know, you've done great except for

     08:58AM 10   this class warfare issue.

     08:58AM 11            MR. MACON:  Okay.

     08:58AM 12            THE COURT:  And I want you to know, I will tell you,

     08:58AM 13   because of your wife, who I love dearly, I will always have

     08:58AM 14   great affection for you.

     08:58AM 15            MR. MACON:  As you -- as you chastise me, throw me in

     08:58AM 16   jail or whatever, your still like me.

     08:58AM 17            THE COURT:  I like you because you're married to one

     08:58AM 18   of the great women of America.

     08:58AM 19            MR. MACON:  No question -- No.  No.  Of the world.

     08:58AM 20            THE COURT:  Of the world.  Of the universe.

     08:58AM 21            MR. MACON:  For 37 years.

     08:58AM 22            THE COURT:  And that shows to me --

     08:58AM 23            MR. MACON:  Her patience?

     08:58AM 24            THE COURT:  Your good judgment.

     08:58AM 25            MR. MACON:  Which hasn't shown me anything else.
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     08:58AM  1   Anyway, would it be permissible, in light of what you said,

     08:58AM  2   for us to say the -- as you know, the BlueSky -- the BlueSky,

     08:58AM  3   what has been your experience, not asking opinion, what has

     08:58AM  4   been your experience?

     08:58AM  5            THE COURT:  Sure.  He can talk about what has been

     08:58AM  6   your experience.  That's all he can -- but he can't talk about

     08:59AM  7   his opinions and he can't give opinion on that.

     08:59AM  8            MR. SADLER:  So, the way this is going to work is the

     08:59AM  9   lawyers are going to elicit facts from the witnesses and then

     08:59AM 10   later we get to argue --

     08:59AM 11            THE COURT:  You get to argue upside down.

     08:59AM 12            MR. SADLER:  I think that's was a great rule.  I'll

     08:59AM 13   follow that rule.

     08:59AM 14            THE COURT:  That was the rule I followed the last

     08:59AM 15   thirty-five or six or seven or eight years.  Okay.  The jury

     08:59AM 16   is ready, I'm sure.  Let me go tell them to come in here.

     09:01AM 17       (Jury in.)

     09:01AM 18            THE COURT:  Thank you so much, ladies and gentlemen.

     09:01AM 19   It's so good to see you this morning.  You just look great.

     09:01AM 20   Before we bring Dr. Niezgoda up to testify, and he will be our

     09:01AM 21   only witness for today, let me mention one thing to you.  So

     09:01AM 22   far in the course of this trial, we have talked about the fact

     09:01AM 23   that -- that some of the witnesses in this case have been able

     09:01AM 24   to accumulate substantial wealth and -- and that's going to be

     09:02AM 25   relevant over -- at the end of the case because you're going
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     09:02AM  1   to have to look at damages and what has happened as far as

     09:02AM  2   people being damaged in their business -- in their business

     09:02AM  3   enterprises, but it's not relevant for any purpose of

     09:02AM  4   prejudice, and I -- and I just want you to know, of course,

     09:02AM  5   that in this country, you know, people accumulate wealth.

     09:02AM  6   Apparently, that's what America is all about.  So, if there's

     09:02AM  7   anybody here that is concerned that they are thinking, you

     09:02AM  8   know, these are wealthy people, I don't haven't to pay any

     09:02AM  9   attention -- they've already got their wealth, so the rest of

     09:02AM 10   this case doesn't matter, well, that would -- that would not

     09:02AM 11   be appropriate.  You need to -- to decide this case on the

     09:02AM 12   basis of the facts and the law, not on the basis of who's

     09:02AM 13   wealthier than somebody else and if somebody is wealthy then,

     09:03AM 14   you know, we just -- we just leave them where they are and we

     09:03AM 15   don't -- we don't treat them fairly.  Everybody gets a fair

     09:03AM 16   shot in a courtroom.  Everybody is treated fairly.  People of

     09:03AM 17   wealth get treated fairly, people that don't have any wealth

     09:03AM 18   get treated fairly, and everybody in-between gets treated

     09:03AM 19   fairly.  There's nothing in a courtroom that has any, you

     09:03AM 20   know, -- any acceptability for being prejudiced against

     09:03AM 21   somebody because of their financial standing.  It's just the

     09:03AM 22   way it works.

     09:03AM 23            So, I just wanted to give you that because, you know,

     09:03AM 24   we have heard that, for example, Dr. Argenta's accumulated

     09:03AM 25   lots of money as a result of the VAC machine.  Well, whether
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     09:03AM  1   or not the VAC machine and the patent behind it is good is one

     09:04AM  2   matter, but just because he's wealthy doesn't mean that he --

     09:04AM  3   he gets -- he doesn't get treated fairly in this case.  He

     09:04AM  4   gets treated fairly.  Just the same way, the people from

     09:04AM  5   Medela get treated fairly.  Mr. Tanner, Mr. Quakenbush, and

     09:04AM  6   all those people, they should be treated fairly.  Everyone

     09:04AM  7   gets a fair hearing.  Mr. Weston gets a fair hearing.  KCI and

     09:04AM  8   BlueSky, they all get fair hearings.  And the courts --

     09:04AM  9   there's that great movie, I love the modify to Kill a Mocking

     09:04AM 10   Bird, Gregory Peck is Atticus Finch, what a great movie, and

     09:04AM 11   what I love, you remember Atticus is talking to the jury and

     09:04AM 12   he said, The courts the great levelers of society, and that's

     09:04AM 13   right.  It -- everybody is -- comes here on a level playing

     09:04AM 14   field.  Everybody gets treated -- is treated to a fair

     09:04AM 15   hearing, is treated to a fair hearing.  Now, I don't have any

     09:04AM 16   earthly thought that you -- you would consider otherwise,

     09:05AM 17   consider anything otherwise, but it did occur to me that I

     09:05AM 18   just did need to make that statement to you.  The important

     09:05AM 19   thing for the jury is to give everybody a fair hearing.  You

     09:05AM 20   get fair consideration, then you decide what are the facts and

     09:05AM 21   how do the facts relate to the law and -- and what does that

     09:05AM 22   mean about your verdict.  So, just understand that -- and

     09:05AM 23   you -- I know you do.  I know every one of you understand

     09:05AM 24   this, but in a courtroom prejudice has no place.  Prejudice

     09:05AM 25   based on race, religion, ethnicity, wealth, anything else,
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     09:05AM  1   prejudice just has no place and that's the American way and

     09:05AM  2   you are Great Americans, so I don't have any doubt that you're

     09:06AM  3   going to give everybody a fair hearing, everybody fair

     09:06AM  4   treatment.  So, I just wanted to mention that to you.  Okay.

     09:06AM  5   Let have Dr. Niezgoda come forward.

     09:06AM  6            MS. GULDE:  Your Honor, plaintiffs offer Dr. Jeffery

     09:06AM  7   Niezgoda.

     09:06AM  8            THE COURT:  Great.

     09:06AM  9            MS. GULDE:  And as a housekeeping matter, we have

     09:06AM 10   some inserts for the juror's notebooks.  May I hand them up at

     09:06AM 11   this time?

     09:06AM 12            THE COURT:  Sure.  Why don't you give them here to

     09:06AM 13   Mr. Babaian.  Mr. Babaian, if you will hand them out.  Doctor,

     09:06AM 14   if you will be seated right here -- No, don't be seated yet.

     09:06AM 15   Let me swear you in.

     09:06AM 16       (Witness sworn.)

     09:06AM 17            THE COURT:  Great.  Thank you very much, Doctor.

     09:06AM 18   Please be seated.  Well, Ms. Gulde, it's good to see you at

     09:06AM 19   the podium.

     09:06AM 20            MS. GULDE:  Thank you, Your Honor.  It's an honor to

     09:06AM 21   be here.

     09:06AM 22            THE COURT:  It's an honor to have you here along with

     09:06AM 23   all these other great lawyers.  I didn't want the women on the

     09:07AM 24   jury to think that great lawyers only came in one gender.  Not

     09:07AM 25   only can men be great lawyers but women can be great lawyers.
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     09:07AM  1   Okay.  You may proceed.

     09:07AM  2            MS. GULDE:  Thank you, Your Honor.

              3          JEFFERY NIEZGODA, PLAINTIFF'S WITNESS, was sworn

     09:07AM  4                        DIRECT EXAMINATION

     09:07AM  5   BY MS. GULDE:

     09:07AM  6   Q.  Dr. Niezgoda, good morning.

     09:07AM  7   A.  Good morning.

     09:07AM  8   Q.  Will you briefly introduce yourself to the jury and tell

     09:07AM  9   them a little bit about what kind of medical practice you

     09:07AM 10   have.

     09:07AM 11   A.  Yes, ma'am.  I'm Jeff Niezgoda.  I'm from Milwaukee,

     09:07AM 12   Wisconsin, and I do full-time wound care as a practice.  I'm a

     09:07AM 13   physician that specializes in hyperbaric medicine and wound

     09:07AM 14   care.  My practice is in Milwaukee.  It's a fairly large

     09:07AM 15   practice.  We have several physicians that practice hyperbaric

     09:07AM 16   and wound care full-time.  I've got several nurse

     09:07AM 17   practitioners that assist us in those efforts.  We see

     09:07AM 18   patients at six clinics and units at six acute care hospitals.

     09:07AM 19   We also see patients at long term acute care facilities.  We

     09:07AM 20   oversee the visiting nurses in our area and the practice is

     09:08AM 21   fairly large.  We see about 50,000 visits -- patient visits on

     09:08AM 22   a yearly basis.  So, it's a fairly -- fairly large practice.

     09:08AM 23   Q.  In fact, Dr. Niezgoda, how would you characterize the

     09:08AM 24   volume of your wound practice compared to others around the

     09:08AM 25   country.
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     09:08AM  1   A.  I don't know that there's a Who's Who among wound care,

     09:08AM  2   but clearly if you look at volumes we're probably in the top

     09:08AM  3   three in size in volume in the entire country.

     09:08AM  4   Q.  Okay.  And I want to come back to that and talk about your

     09:08AM  5   practice in a minute.  But first, just on a personal level,

     09:08AM  6   are you married, Ms. Niezgoda?

     09:08AM  7   A.  Yes, I am.

     09:08AM  8   Q.  Do you have children?

     09:08AM  9   A.  Yes, I do.

     09:08AM 10   Q.  Have they been here this week with you?

     09:08AM 11   A.  They have been here this week.

     09:08AM 12   Q.  Okay.  Have they been enjoying the city?

     09:08AM 13   A.  Yeah, they love it.  They really do.  We went to Sea World

     09:08AM 14   yesterday and had a great time.

     09:08AM 15   Q.  Okay.  Do you have some experience in the military?

     09:08AM 16   A.  Yes, ma'am, I do.

     09:08AM 17   Q.  How many years was that?

     09:08AM 18   A.  I was in the Air Force for fourteen years.

     09:08AM 19   Q.  Okay.  Well, let's talk about that.  Tell the jury where

     09:08AM 20   you first did your undergraduate work.

     09:09AM 21   A.  I'm a 1981 graduate of the United States Air Force

     09:09AM 22   Academy.  Following four years at the academy, I went on to

     09:09AM 23   medical school.

     09:09AM 24   Q.  Let me talk to you about the Air Force Academy because I

     09:09AM 25   didn't know this.  Is that -- Is that an institution where you
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     09:09AM  1   just apply and you are accepted to the Air Force Academy?

     09:09AM  2   A.  You just mail a post card in and they take you in.  It's a

     09:09AM  3   fairly long extensive application process, months and months

     09:09AM  4   of work.  Actually, you require a congressional appointment to

     09:09AM  5   be appointed to the academy before you can enter.

     09:09AM  6   Q.  And I know you don't like to brag, but tell the jury where

     09:09AM  7   you graduated in your class at the Air Force Academy, please.

     09:09AM  8   A.  I was in the top 2% of the class.

     09:09AM  9   Q.  Okay.  And then after that you said you went on to medical

     09:09AM 10   school?

     09:09AM 11   A.  Yes.  Then I went on to medical school.  I went to the

     09:09AM 12   Uniform Services University of Health Sciences which is the

     09:09AM 13   medical school for the tri-service, Army, Air Force, and Navy,

     09:09AM 14   the officers are trained for medicine there.  It's located on

     09:09AM 15   the grounds of the National Naval Medical Center, the hospital

     09:10AM 16   where the president is cared for.

     09:10AM 17   Q.  And do you ever have -- when you were in the hospital, did

     09:10AM 18   you ever have an opportunity where the president was brought

     09:10AM 19   in?

     09:10AM 20   A.  I was probably in class when he was there making visits

     09:10AM 21   but my claim to fame is my roommate got to do a rectal exam on

     09:10AM 22   Barry Goldwater, so --

     09:10AM 23   Q.  All right.  You received a degree from -- a medical degree

     09:10AM 24   from there.  Is that correct?

     09:10AM 25   A.  Yes, I did.
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     09:10AM  1   Q.  What year was that?

     09:10AM  2   A.  That was in 1985.

     09:10AM  3   Q.  What did you do next?

     09:10AM  4   A.  Then I went on to my training.  I went on to California at

     09:10AM  5   Travis Air Force Base in California which is -- half way

     09:10AM  6   between San Francisco and Sacramento, it's in the northern

     09:10AM  7   part of the state, and I did a categorical internship in

     09:10AM  8   surgery, so it's a specialized internship dedicated to

     09:10AM  9   surgery.

     09:10AM 10   Q.  How many years was that?

     09:10AM 11   A.  What was a year.

     09:10AM 12   Q.  What did you do next?

     09:10AM 13   A.  Then I spent some time in the practice of emergency

     09:10AM 14   medicine as -- as a flight surgeon at Travis Air Force Base

     09:11AM 15   and then went on to specialize in emergency medicine in

     09:11AM 16   hyperbaric and wound care.

     09:11AM 17   Q.  Did you do a residency in emergency medicine?

     09:11AM 18   A.  Yes, I did.  That residency was here in San Antonio.

     09:11AM 19   Q.  Where in San Antonio was it?

     09:11AM 20   A.  The residency program for the military in San Antonio here

     09:11AM 21   is jointly shared between the Air Force at Wilford Hall and

     09:11AM 22   the Army at Brooke, so I spent time at both Brooke Army

     09:11AM 23   Medical center and Wilford Hall.

     09:11AM 24   Q.  How long was that?

     09:11AM 25   A.  That was a three year residency.
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     09:11AM  1   Q.  What did you do after that?

     09:11AM  2   A.  Then I started my active duty tour, fourteen years in the

     09:11AM  3   military.  I went next to -- I completed my fourteen years, I

     09:11AM  4   should say.  I went to Langley Air Force Base in Virginia

     09:11AM  5   where I worked in emergency medicine.

     09:11AM  6   Q.  And then how are you currently employed, Dr. Niezgoda?

     09:11AM  7   A.  I am the owner of my business which is Hyperbaric & Wound

     09:11AM  8   Care Associates.  I'm the president and owner and so

     09:12AM  9   my primary employer is that physician group and I'm also the

     09:12AM 10   Medical Director for Aurora Health Care in Milwaukee.

     09:12AM 11   Q.  Tell the jury a little bit about your practice.  We've

     09:12AM 12   heard a little bit about the size of it, but what type of

     09:12AM 13   wounds do you see up there?

     09:12AM 14   A.  Our practice is a -- a big wound care practice, as you've

     09:12AM 15   heard earlier.  We see a lot of wounds, different types of

     09:12AM 16   wounds.  We don't see wounds early in their stage.  Most

     09:12AM 17   wounds that heal fairly easily never make it to us.  We're

     09:12AM 18   referred those wounds that have failed other wound care

     09:12AM 19   practices, physicians that have failed to heal the wounds.  If

     09:12AM 20   they've been sent to other wound care clinics and fail to

     09:12AM 21   heal, they get sent to us.  We get the worst of the worst

     09:12AM 22   wounds.

     09:12AM 23   Q.  Where do some of those patients come from?

     09:12AM 24   A.  The mast majority of them there from if Milwaukee metro,

     09:12AM 25   area.  That area is about 1.2 million so our Cashman area
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     09:12AM  1   pulls that patient population.  But we see patients from all

     09:13AM  2   over the state of Wisconsin, from Northern Illinois.  We have

     09:13AM  3   a website so they'll find us on the website.  I have patients

     09:13AM  4   travel to us from California, from Tennessee.  I had a young

     09:13AM  5   boy travel to us from Tennessee to receive care.  You're

     09:13AM  6   probably all familiar with the Mayo Clinic in Minneapolis,

     09:13AM  7   Rochester, Minnesota, and we have had a number of patients

     09:13AM  8   that have failed their wound care clinic.  The Mayo Clinic was

     09:13AM  9   not able to heal them and they eventually made their way to us

     09:13AM 10   and one of my other claims to fame is that we were able to

     09:13AM 11   heal those patients that failed the Mayo Clinic which I am

     09:13AM 12   pretty proud of.

     09:13AM 13   Q.  I don't want to dwell on it, but let's talk a little bit

     09:13AM 14   about your credentials, your medical credentials, since you're

     09:13AM 15   testifying here as an expert.

     09:13AM 16            MS. GULDE:  If we could, Trevor, let's put up P-423,

     09:13AM 17   page 10.  And, Your Honor, for the record, this is -- this

     09:13AM 18   is -- exhibit is not being offered into evidence for the jury,

     09:13AM 19   but we have an agreement that they -- we can -- this can be

     09:13AM 20   displayed.

     09:13AM 21            THE COURT:  Okay.

     09:13AM 22            MS. GULDE:  Okay?

     09:13AM 23            THE COURT:  And what is this number, Ms. Gulde?

     09:14AM 24            MS. GULDE:  It's P-423.  And we're on page 10.

     09:14AM 25            THE COURT:  Okay.  Thank you.
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     09:14AM  1            MS. GULDE:  Sure.

     09:14AM  2   BY MS. GULDE:

     09:14AM  3   Q.  And is this a copy of your CV or resume, Dr. Niezgoda?

     09:14AM  4   A.  Yes, ma'am.  It's my CV.

     09:14AM  5   Q.  If we look at page 10, it --

     09:14AM  6            MR. GULDE:  Trevor, could you pull up the

     09:14AM  7   professional society section there, please?

              8   BY MS. GULDE:

     09:14AM  9   Q.  Are these a few of the medical -- of the medical

     09:14AM 10   organizations that you're a member of, Dr. Niezgoda?

     09:14AM 11   A.  Yes.  I'm -- I'm active in -- in these societies.  I'm

     09:14AM 12   actually the Vice-president for the American College of

     09:14AM 13   Hyperbaric Medicine and a member of all the other societies.

     09:14AM 14   Q.  Okay.

     09:14AM 15            MR. GULDE:  And then Trevor, go down to professional

     09:14AM 16   committee appointments right below that, please.

             17   BY MS. GULDE:

     09:14AM 18   Q.  Are you on the Executive Committee for the American

     09:14AM 19   College of Hyperbaric -- the Executive Committee in Wound Care

     09:14AM 20   Liaison, Under Sea & Hyperbaric Medical Society and these

     09:14AM 21   other organizations that are listed under committee

     09:14AM 22   appointments?

     09:14AM 23   A.  Yes, ma'am.

     09:14AM 24            MS. GULDE:  Let's go down to the next category,

     09:14AM 25   Trevor.
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              1   BY MS. GULDE:

     09:15AM  2   Q.  Was this a listing as of the time you submitted this CV of

     09:15AM  3   your research experience?

     09:15AM  4   A.  At the time of submission, yeah.  A few other studies have

     09:15AM  5   been added since I submitted this.

     09:15AM  6   Q.  And if you would look on that document at the top, it has

     09:15AM  7   the phrase principle investigator.  Can you tell the jury what

     09:15AM  8   that means?

     09:15AM  9   A.  Yes, ma'am.  The principle investigator is the lead

     09:15AM 10   physician for the organization so when we're doing a clinical

     09:15AM 11   trial at Aurora or at Saint Lukes or one of the hospitals, it

     09:15AM 12   needs to be a physician that's responsible for the deployment

     09:15AM 13   and responsible for everything that happens regarding that

     09:15AM 14   study and that term is often given to -- it's called the

     09:15AM 15   principle investigator.

     09:15AM 16   Q.  And are these clinical studies that are done following

     09:15AM 17   standard scientific protocols?

     09:15AM 18   A.  Yes.  These are all clinical trials and so these are

     09:15AM 19   following strict rigorous protocols and clinical guidelines.

     09:15AM 20   Q.  And have you participated as a principle investigator on

     09:16AM 21   these types of studies on the VAC, the KCI Wound VAC product?

     09:16AM 22   A.  Yes, ma'am.

     09:16AM 23   Q.  And have you also done this for other company's products?

     09:16AM 24   A.  Yes, I'm -- I've been a principle investigator for the

     09:16AM 25   investigation of many products and devices.
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     09:16AM  1   Q.  Can you give us some idea of some of the companies you've

     09:16AM  2   done that for?

     09:16AM  3   A.  Sure.  I've participated in Cooke Biotech in one of their

     09:16AM  4   evaluations.  Healthpoint.  KCI, obviously.  I've been

     09:16AM  5   involved in the King Study, the Televanson Study, a number of

     09:16AM  6   chronic trials.

     09:16AM  7   Q.  And, Dr. Niezgoda, you've been in the courtroom all this

     09:16AM  8   week.  Is that correct?

     09:16AM  9   A.  Yes, ma'am.

     09:16AM 10   Q.  And did you hear some testimony from Dr. Argenta and

     09:16AM 11   Dr. Leininger about the critical nature of doing scientific

     09:16AM 12   clinical studies on products?

     09:16AM 13   A.  Yes, I did.

     09:16AM 14   Q.  Were you also in the courtroom when Mr. Rich Weston

     09:16AM 15   testified?

     09:16AM 16   A.  Yes, ma'am.

     09:16AM 17   Q.  And do you recall his testimony that clinicals aren't

     09:16AM 18   really that important to the medical community anymore?

     09:16AM 19   A.  I heard those words.

     09:16AM 20   Q.  And do you agree with that statement?

     09:16AM 21   A.  Absolutely not.  That is so false it's ridiculous.

     09:17AM 22   Dr. Leininger and Dr. Argenta referred to these trials.

     09:17AM 23   They're actually becoming more important as we move forward in

     09:17AM 24   medicine.  You know, relying on evidence that's anecdotal or a

     09:17AM 25   case report is really becoming substandard right now.  The
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     09:17AM  1   AMA, the CMS, Center for Medicare Services that make decision

     09:17AM  2   on reimbursement demand these rigorous trials, insurance

     09:17AM  3   companies basically will not reimburse unless you have really

     09:17AM  4   good solid evidence.

     09:17AM  5   Q.  And are there a number of these scientific clinical

     09:17AM  6   studies that have been performed on the VAC?

     09:17AM  7   A.  Yes, there have been.

     09:17AM  8   Q.  And have those studies proven or shown the VAC to be

     09:17AM  9   efficacious?

     09:17AM 10   A.  Yes, ma'am, they have.

     09:17AM 11   Q.  Are there any of those scientific clinical studies with

     09:17AM 12   regard to the BlueSky versus the Wound Vacuum System?

     09:17AM 13   A.  I have kept a pretty good track on the wound care

     09:17AM 14   literature.  I have never seen nothing on BlueSky regarding a

     09:17AM 15   clinical trial.

     09:17AM 16   Q.  So, to your knowledge --

     09:17AM 17   A.  There are none available.  That data does not exist.

     09:18AM 18            MS. GULDE:  Trevor, I'm sorry.  Let's put 423 back up

     09:18AM 19   and go to the next page, if we could, please.

             20   BY MS. GULDE:

     09:18AM 21   Q.  And we have -- it shows your training as -- some training

     09:18AM 22   that you received while you were in the military.  Is that

     09:18AM 23   correct?

     09:18AM 24   A.  Yes, ma'am.

     09:18AM 25   Q.  Did you receive some specialized medical training beyond

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                         Niezgoda - Direct (Gulde)

 01501

     09:18AM  1   the residency and internship and fellowship that we previously

     09:18AM  2   talked about?

     09:18AM  3   A.  The military is excellent for providing additional

     09:18AM  4   training and I -- I've taken part in just about everything

     09:18AM  5   that I could take advantage of and one of the courses I took

     09:18AM  6   advantage of was the flight surgery training.  I actually was

     09:18AM  7   a flight surgeon for a number of years.

     09:18AM  8   Q.  All right.  And let's --

     09:18AM  9            MS. GULDE:  And I'm done with that, Trevor.  Thank

     09:18AM 10   you.

             11   BY MS. GULDE:

     09:18AM 12   Q.  And I want to talk a little bit more about your practice.

     09:18AM 13   You talked about the fact that you get some of the worst

     09:18AM 14   wounds from other places that come to you.  Can you give the

     09:18AM 15   jury an idea of the specific types of wounds that you see?

     09:18AM 16   For instance, are your treating these traumatic wounds that

     09:18AM 17   come into the emergency room, gunshots and things like that?

     09:18AM 18   A.  Right.  There's a difference between acute wounds, wounds

     09:19AM 19   that happen suddenly and immediately, and chronic wounds,

     09:19AM 20   those wounds that don't heal that linger for years and years

     09:19AM 21   and years.  We see both types of wounds.  A lot of the acute

     09:19AM 22   wounds are repaired surgery, put together, and they heal

     09:19AM 23   without problem.  Those wounds, typically, are not wounds that

     09:19AM 24   we will get involved in.  They are not complicated wounds.

     09:19AM 25   They there not compromised wounds and they heal.  When those
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     09:19AM  1   surgical, those acute wounds, are put back together by the

     09:19AM  2   surgeons and they don't heal or they have problems, then we'll

     09:19AM  3   get involved with that thing.  We see traumatic wounds.  We

     09:19AM  4   see wounds from surgical procedures that go bad and end up

     09:19AM  5   being compromised and not healing after surgery.  We --

     09:19AM  6   similar to San Antonio here, large diabetic population,

     09:19AM  7   Milwaukee is also -- has a large diabetic population.  You see

     09:19AM  8   a lot of diabetic foot wounds and complications with diabetics

     09:19AM  9   and wounds related to diabetic disease.  We see it a lot,

     09:19AM 10   pressure ulcers and you've heard a lot about that before.  The

     09:19AM 11   new term is pressure ulcer.  You heard them called decubitus,

     09:20AM 12   but we commonly refer to them as pressure ulcers now.

     09:20AM 13   Arterial and venous wounds, so, again, all of the major

     09:20AM 14   ideologies of wounds we care for in our practice.

     09:20AM 15   Q.  Okay.  And these wounds that you see in your practice,

     09:20AM 16   Dr. Niezgoda, how long have these patients typically had these

     09:20AM 17   wounds?

     09:20AM 18   A.  Well, again, as I suggested, if they heal in a couple of

     09:20AM 19   days or weeks, we typically are not going to see them.  These

     09:20AM 20   are wounds that have not healed and failed -- failed normal

     09:20AM 21   wound healing protocols.  They are there for weeks, months.

     09:20AM 22   I've had patients that have had wound for many years.  I just

     09:20AM 23   saw a clinic -- a patient in the clinic last week that had a

     09:20AM 24   wound for 42 years.

     09:20AM 25   Q.  Okay.  And are you able to -- to help those patients heal
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     09:20AM  1   their wound?

     09:20AM  2   A.  By in large we are able to help them.  We haven't healed

     09:20AM  3   the lady with a 42 year old wound yet but we are working on

     09:20AM  4   her.

     09:20AM  5   Q.  Do you find the practice rewarding, Dr. Niezgoda?

     09:20AM  6   A.  It's exceptionally rewarding to -- I can't tell you, you

     09:21AM  7   know, the gratitude that's expressed by our patients when

     09:21AM  8   you've had a wound that you've been dealing with on a daily

     09:21AM  9   basis, dressing changes, doctor's appointments, smelly

     09:21AM 10   drainage from the wound and you are able to heal that and take

     09:21AM 11   that away from them, they are very, very thankful.  We also

     09:21AM 12   see patients that are hugely gratified when you save their

     09:21AM 13   limb.  They get an opinion from a doctor, surgeon, you need

     09:21AM 14   your leg cut off.  You need an amputation and we are able to

     09:21AM 15   save their limb and send them out of the hospital with their

     09:21AM 16   leg.  That's very gratifying.

     09:21AM 17   Q.  I'm going to talk to you for a moment about the issue --

     09:21AM 18   the narrow issue of how you define a fistula, Dr. Niezgoda.

     09:21AM 19   The jury has heard a lot of testimony about fistulas.  Have

     09:21AM 20   you had professional experience with using suction to drain

     09:21AM 21   fistulas?

     09:21AM 22   A.  Yes, I have.  A fistula is -- as you've heard before, it's

     09:21AM 23   a -- communication between the inner part of a bodily organ

     09:21AM 24   like the bowel and the outside of the skin.  It's a tract or

     09:21AM 25   communication.  There's two types of fistulas that you need to
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     09:22AM  1   appreciate.  There are fistulas that occur spontaneous.

     09:22AM  2   There's a complication, say, of a surgical procedure and

     09:22AM  3   wounds are also often associated with that.  The fistula is a

     09:22AM  4   complication that compromises the healing of that wound.

     09:22AM  5   There are also surgically created fistulas, fistulas that are

     09:22AM  6   intended to be there and these are -- I think you've seen some

     09:22AM  7   examples of colostomies and urostomies where the surgeons

     09:22AM  8   actually create a communication that is meant to patent and

     09:22AM  9   functioning and both of those are fistulas.

     09:22AM 10   Q.  In addition to your clinical experience with fistulas, do

     09:22AM 11   you have some personal experience with that as well,

     09:22AM 12   Dr. Niezgoda?

     09:22AM 13   A.  I do.  Unfortunately, I do.  My son Jeffery, my sixteen

     09:22AM 14   year old, was born with a birth defect called bladder

     09:22AM 15   exstrophy and part of that condition has required him to have

     09:22AM 16   what we call a urostomy which is a fistula that allows him to

     09:22AM 17   empty his bladder by passing a catheter into his bladder

     09:22AM 18   through this fistula and so he actually has a fistula and has

     09:22AM 19   had one for over ten years now.

     09:22AM 20   Q.  Is your son Jeffery's fistula a wound in your view?

     09:23AM 21   A.  No, I don't consider Jeffery's fistula a wound.  When you

     09:23AM 22   think of a wound, you think of something that you want the

     09:23AM 23   heal.  You want to close it, heal it, get rid of it.  That

     09:23AM 24   fistula, if it were to heal, if we treated it like a wound and

     09:23AM 25   went forward with wound healing efforts on that fistula and it
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     09:23AM  1   closed over, he would be in severe dire medical straits.  He

     09:23AM  2   could die from that not being able to empty his bladder, so,

     09:23AM  3   no, it's not a wound.

     09:23AM  4   Q.  There's been some discussion of a Chariker-Jeter article.

     09:23AM  5   Have you had an opportunity to meet Katherine Jeter in the

     09:23AM  6   past?

     09:23AM  7   A.  I haven't met her face-to-face but I have had contact with

     09:23AM  8   Katherine many years ago.

     09:23AM  9   Q.  And tell the jury about that.

     09:23AM 10   A.  Well, I mentioned that Jeffrey was born with bladder

     09:23AM 11   exstrophy.  We -- Katherine and I quickly discovered that

     09:23AM 12   there were no support groups for kids with exstrophy.  We

     09:23AM 13   formed one.  And so it's a national -- now an international

     09:23AM 14   organization called the Association For Bladder Exstrophy

     09:24AM 15   Children and it's a network of families providing support to

     09:24AM 16   one another, communications and -- and whatnot.  We need a --

     09:24AM 17   a good network of professionals to support that organization.

     09:24AM 18   When the families ask questions, you need people to answer

     09:24AM 19   those questions and so we went out and we found people that

     09:24AM 20   were involved in taking care of kids with bladder exstrophy.

     09:24AM 21   As I mentioned, sometimes these kids will have ostomies and

     09:24AM 22   Katherine Jeter actually helped us in our organization early

     09:24AM 23   on in the founding and providing some support for our members.

     09:24AM 24   Q.  What phase of your career were you at that time?

     09:24AM 25   A.  The association was founded shortly after Jeffrey was born
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     09:24AM  1   so it was founded in 1990 and from 90 to 92 I was in the

     09:24AM  2   hyperbaric and wound care fellowship so I was active in the

     09:24AM  3   practice of wound care.  That's -- Those are the years that we

     09:24AM  4   had Katherine as part of our organization.

     09:24AM  5   Q.  What was your understanding of Katherine's connection --

     09:24AM  6   what was her clinical practice at that time, based on what you

     09:24AM  7   have learned?

     09:24AM  8   A.  Sure.  Katherine is an enterostomal -- enterostomal

     09:25AM  9   therapist which means that she is a specialist with

     09:25AM 10   specialized training, specialized knowledge in the care of

     09:25AM 11   these children or adults with ostomies and surgically created

     09:25AM 12   fistulas.

     09:25AM 13   Q.  And did she know at that time that you were in a wound

     09:25AM 14   care fellow slip?

     09:25AM 15   A.  The entire organization knew what I was doing and where I

     09:25AM 16   was and that I was involved in wound care.  We made our family

     09:25AM 17   history and our circumstances very well known to the entire

     09:25AM 18   organization through news letters and whatnot.  So she -- she

     09:25AM 19   was aware.

     09:25AM 20   Q.  And did Ms. Jeter ever talked to you about a device that

     09:25AM 21   she had come up with that was going to be revolutionary in

     09:25AM 22   wound healing?

     09:25AM 23            MR. McCLANAHAN:  Excuse me, Your Honor.  To the

     09:25AM 24   extent we are calling for hearsay from another witness, we

     09:25AM 25   would object as calling for hearsay.
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     09:25AM  1            THE COURT:  Yes.  Help me with this, Ms. Gulde.

     09:25AM  2            MS. GULDE:  Sure, Your Honor.  I'm not offering the

     09:25AM  3   statement for the truth of what Ms. Jeter said.  It's just for

     09:25AM  4   the point of whether he she brought up the fact that she had

     09:26AM  5   been working on -- in this area.

     09:26AM  6            THE COURT:  Okay.  Well, why don't we limit it to

     09:26AM  7   that.

     09:26AM  8            MS. GULDE:  Okay.

     09:26AM  9   BY MS. GULDE:

     09:26AM 10   Q.  Tell the jury, Dr. Niezgoda, just with regard to your

     09:26AM 11   fellowship in wounds and Ms. Jeter's work in what the jury has

     09:26AM 12   seen as the Chariker-Jeter article did she mentioned that to

     09:26AM 13   you?

     09:26AM 14   A.  No.  We never discussed -- she never shared the

     09:26AM 15   Chariker-Jeter article.  She never shared any of her wound

     09:26AM 16   healing techniques with me during that time frame, no.

     09:26AM 17   Q.  Do you have respect for Ms. Jeter?

     09:26AM 18   A.  Oh, I do.  She's a wonderful woman, a wonderful lady, a

     09:26AM 19   wonderful person.

     09:26AM 20   Q.  Let's move into your experience with the KCI Wound VAC.

     09:26AM 21   Tell the jury when you first heard or learned about the Wound

     09:26AM 22   VAC?

     09:26AM 23   A.  I started in Milwaukee in 1989, the Fall of 1989, and late

     09:26AM 24   in that year I was introduced to the concept of the VAC.

     09:26AM 25   Q.  And how were you introduced to it?
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     09:26AM  1   A.  Whenever sales people have new ideas or new products they

     09:27AM  2   knock on the door.  They come and ask to have some time with

     09:27AM  3   you and sometimes you can give it to them and sometimes you

     09:27AM  4   can't.  I offered to make some of my time available when one

     09:27AM  5   of the KCI reps came to talk about the VAC.

     09:27AM  6   Q.  Who was that representative?  Do you remember her name?

     09:27AM  7   A.  I do and for the life of me it's escaped me right now.

     09:27AM  8   Q.  That's okay.  More importantly, tell the jury about, if

     09:27AM  9   you recall, what her background -- her -- was in terms of her

     09:27AM 10   training?

     09:27AM 11   A.  Her name is Sandy.  Sandy.

     09:27AM 12            THE COURT:  And -- Before you do that, I'm sorry,

     09:27AM 13   Doctor.  What date was this?  What year?

     09:27AM 14            THE WITNESS:  This was in the Fall of 89.  I'm sorry.

     09:27AM 15   98, sir.  I'm sorry.  Correct me.  You're right.  98.

     09:27AM 16   BY MS. GULDE:

     09:27AM 17   Q.  So, Fall of 1998 --

     09:27AM 18   A.  98.

     09:27AM 19   Q.  -- Sandy came and talked to you.  What is Sandy's

     09:27AM 20   background?

     09:27AM 21   A.  Sandy was a nurse and she was employed with KCI, so she

     09:27AM 22   had specialized training in wound care and the utilization of

     09:27AM 23   negative pressure and VAC in wounds.

     09:28AM 24   Q.  Okay.  And over the years have you had contact with other

     09:28AM 25   people from KCI?
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     09:28AM  1   A.  Yes, I have.

     09:28AM  2   Q.  And that have come into your clinic?

     09:28AM  3   A.  Yes, ma'am.  They -- they make visits.

     09:28AM  4   Q.  And is it your experience that these people often have

     09:28AM  5   some type of clinical background?

     09:28AM  6   A.  The majority of times they do.  They have different teams,

     09:28AM  7   different -- support teams.  Certainly the gentleman that

     09:28AM  8   drive the equipment back and forth to the hospital don't have

     09:28AM  9   medical training per se but the people that interact with the

     09:28AM 10   clinicians are largely nurses that have medical training,

     09:28AM 11   experience.

     09:28AM 12   Q.  And what was your reaction when Sandy first told you about

     09:28AM 13   the Wound VAC?

     09:28AM 14   A.  I thought it was sort of unbelievable, the claims she was

     09:28AM 15   making.  I had a hard time believing that would bear out

     09:28AM 16   clinically the things that she said that it would do.  I was

     09:28AM 17   very skeptical.

     09:28AM 18   Q.  Now, had you used suction in wounds prior to the time that

     09:28AM 19   Sandy from KCI told you about the Wound VAC?

     09:28AM 20   A.  We use suction in wounds all the time.  During my

     09:29AM 21   fellowship I remember a lady with a large abdominal wound.

     09:29AM 22   She was actually General Chuck Yeager's wife that we took care

     09:29AM 23   of in our wound care clinic that had a large draining fistula.

     09:29AM 24   We used suction on her very frequently very similar to the

     09:29AM 25   Chariker-Jeter technique.
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     09:29AM  1   Q.  But you were surprised when Sandy told you about the Wound

     09:29AM  2   VAC?

     09:29AM  3   A.  I was surprised, yes, ma'am.

     09:29AM  4   Q.  Okay.  Did you decide to use it on some of your patients?

     09:29AM  5   A.  I did.  I -- the only way to really get experience with

     09:29AM  6   these things is to trial them.  They come in, they show you a

     09:29AM  7   product, and once you use them you can't make decisions as to

     09:29AM  8   whether they're going to work or not, so I did.  I used it

     09:29AM  9   very, very, very soon after it was introduced to me.

     09:29AM 10   Q.  What kind of results did you see?

     09:29AM 11   A.  I was favorably impressed.

     09:29AM 12   Q.  Well, now, wait a minute.  "Favorably impressed" sounds

     09:29AM 13   like a medical term to me.

     09:29AM 14   A.  I was very pleased with the results and I had a hard time

     09:29AM 15   believing what I as actually seeing, it was -- it was so

     09:30AM 16   impressive.

     09:30AM 17   Q.  Okay.  And tell the jury about the results that you've

     09:30AM 18   gotten since that time with the Wound VAC?

     09:30AM 19   A.  We've continued to see -- achieve great -- great results

     09:30AM 20   with it.  We incorporate VAC therapy into a lot of our

     09:30AM 21   algorithms and strategies for management.  When we are doing

     09:30AM 22   limb salvage, when we are treating diabetics foot infections,

     09:30AM 23   when we are treating necrotizing infections where you have the

     09:30AM 24   slushy bacteria, we incorporate VAC therapy into the

     09:30AM 25   management of a lot of our patients.  It's very commonly
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     09:30AM  1   deployed in the patients with pressure ulcers, so we use it

     09:30AM  2   very commonly and very frequently because of the success that

     09:30AM  3   we've seen.

     09:30AM  4   Q.  And have you continued to see those kinds of success?

     09:30AM  5   A.  We've seen continued success and, actually, we're

     09:30AM  6   improving on the successes that I initially saw.  We are using

     09:30AM  7   VAC in -- for example, I combine it with hyperbaric therapy

     09:30AM  8   and when I use it together with hyperbaric, we see even better

     09:30AM  9   results than I was seeing years ago.

     09:31AM 10   Q.  Let's talk about one of your earlier patients.

     09:31AM 11            MS. GULDE:  Trevor can you put up P-541.2, please.

             12   BY MS. GULDE:

     09:31AM 13   Q.  Dr. Niezgoda, can you show the jury what is shown on this

     09:31AM 14   slide, please?

     09:31AM 15   A.  This is a wound on a leg, obviously.  It's near the ankle

     09:31AM 16   and this is a patient that had this wound for a number of

     09:31AM 17   years.  I mentioned to you I see patients that have wounds for

     09:31AM 18   years and years.  She actually had her wound for 7 or 8 years.

     09:31AM 19   She was 97 years old.  She came to our clinic because her

     09:31AM 20   daughter forced her.  Her whole thought was that she was going

     09:31AM 21   to go with her grave with an open, draining wound, and her

     09:31AM 22   daughter made her come into the clinic, and this is what we

     09:31AM 23   consider sort of a mixed wound.  It has components of venous

     09:31AM 24   disease as well as arterial compromise which is causing her

     09:31AM 25   wound.
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     09:31AM  1   Q.  To be clear, this was your patient, Dr. Niezgoda?

     09:31AM  2   A.  Yes.  This is my patient, yes.  This is one of my first

     09:31AM  3   patients on VAC, actually.

     09:31AM  4   Q.  Did you make the decision to try VAC on her?

     09:31AM  5   A.  Oh, yes.  Absolutely.

     09:31AM  6            MS. GULDE:  Okay.  And let's take a look at page 4,

     09:32AM  7   Trevor.

              8   BY MS. GULDE:

     09:32AM  9   Q.  This is -- what does this picture show,  Dr. Niezgoda?

     09:32AM 10   A.  This shows the same patient after we had her on VAC

     09:32AM 11   therapy for six days.  And I'm actually holding her foot

     09:32AM 12   there.  That's my hand.  But you can see the difference in the

     09:32AM 13   appearance of the wound.  And this was one of the first cases

     09:32AM 14   that I was so incredibly impressed with the results of the way

     09:32AM 15   we were able to granulate these wounds.  That red tissue that

     09:32AM 16   you see there, I'll kind of describe it as red hamburger meat.

     09:32AM 17   That's what we want to see.  That's the goal of wound healing.

     09:32AM 18   We want that to be beefy red.  If you get the wound to this

     09:32AM 19   stage it's likely going to go on and heal or your chances of

     09:32AM 20   healing certainly are much improved.  So, we got her to a

     09:32AM 21   stage that would sometimes take a very, very long time to get

     09:32AM 22   to that stage.  With the VAC we are able to achieve it in 7 --

     09:32AM 23   6 days, so I was very, very, very happy with that.

     09:33AM 24   Q.  And prior to your use of the VAC, were there any medical

     09:33AM 25   devices or treatments in your experience that would provide
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     09:33AM  1   this beefy red hamburger meat, as you described it,

     09:33AM  2   granulation as we are seeing this picture?

     09:33AM  3   A.  No, no other wound healing devices that would achieve

     09:33AM  4   these sort of impressive and rapid successes that we were

     09:33AM  5   seeing.  This is the first time I had seen it.

     09:33AM  6            MS. GULDE:  And let's go on, Trevor, to page 7, if we

     09:33AM  7   could.

              8   MS. GULDE:

     09:33AM  9   Q.  And tell the jury what's shown here, please.

     09:33AM 10   A.  Well, after we achieved that nice granulation tissue, the

     09:33AM 11   next goal was the get her healed and you can wait for healing

     09:33AM 12   in a -- in a -- what we just call a delay fashion, where the

     09:33AM 13   patient heals themselves or you can heal them with surgical

     09:33AM 14   techniques and here we've placed a skin graph which is harvest

     09:33AM 15   some skin from the patient's thigh and place it down on the

     09:33AM 16   wound.  Here you can see after -- the appearance of the wound

     09:33AM 17   two months after her skin grafting and she was completely

     09:33AM 18   healed.  What -- what is also -- I need to share this with you

     09:34AM 19   as well is that I had the opportunity to see this patient two

     09:34AM 20   years later she came in, now she's 99 years old.  She came

     09:34AM 21   into the hospital with a -- with a bad stroke.  She ended up

     09:34AM 22   dying from her stroke and although we weren't consulted for

     09:34AM 23   wound care, I went to make a social visit, and lifted under --

     09:34AM 24   you know, lifted under her sheets and her wound was healed two

     09:34AM 25   years out, so I was also impressed with the durability and
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     09:34AM  1   the -- the wound that had -- remained healed for that period

     09:34AM  2   of time.

     09:34AM  3   Q.  Did your use of the KCI Wound VAC have an impact on this

     09:34AM  4   woman?  You said she was 97 years old.  How did it affect the

     09:34AM  5   quality of her life?

     09:34AM  6   A.  Well, she would tell us she couldn't believe, you know,

     09:34AM  7   that she was healed.  She expected to die with her wound.  You

     09:34AM  8   know, the fact that we prevented her from having continued

     09:34AM  9   dressing changes, we prevented her from having continued

     09:34AM 10   visits to the doctor.  She no longer had a draining wound.

     09:34AM 11   There's no more odor associated with it and the fact that we

     09:35AM 12   saved her leg prevented her from getting reoccurring

     09:35AM 13   infections.  A lot of the patients with these chronic wounds

     09:35AM 14   get infected and get hospitalized.  I think we greatly

     09:35AM 15   improved the quality of her life over those last couple of

     09:35AM 16   years.

     09:35AM 17   Q.  Are there other patients that you've had in your practice

     09:35AM 18   where you've used the Wound VAC and been able to save their

     09:35AM 19   leg from him amputated?

     09:35AM 20   A.  This patient is an example of hundreds of patients that

     09:35AM 21   we've cared for like this that we've prevented amputations and

     09:35AM 22   we've healed their wounds and achieved success with it.  She

     09:35AM 23   is a good example of what we've continued to see utilizing VAC

     09:35AM 24   therapy.

     09:35AM 25   Q.  Let me talk to you for a moment about your relationship
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     09:35AM  1   with KCI, Dr. Niezgoda.  You said that you were first

     09:35AM  2   introduced to the VAC in 1998.  Is that correct?

     09:35AM  3   A.  In 1998.  Yes, ma'am.

     09:35AM  4   Q.  And have you had multiple -- lots of contact with the

     09:35AM  5   people from KCI over the years?

     09:35AM  6   A.  Initially, it wasn't, you know -- it was basically the

     09:35AM  7   sales reps, but as I started to -- to get more experience and

     09:35AM  8   start to publish and write and give presentations, my contact

     09:36AM  9   has increased.

     09:36AM 10   Q.  What is your impression of KCI and the people of KCI?

     09:36AM 11   A.  Very -- I see a lot of different companies.  I get people

     09:36AM 12   coming in every day wanting to sell me something and I've been

     09:36AM 13   very impressed with the company over all.  Their sales reps

     09:36AM 14   are very knowledgeable.  They are very well trained.  They are

     09:36AM 15   not intrusive.  They know when to be there, when you need

     09:36AM 16   them.  They respond.  They stay out of your hair when you

     09:36AM 17   don't need them.  I've been very impressed with the company

     09:36AM 18   and very impressed with their people.  Very high level of

     09:36AM 19   professionalism.

     09:36AM 20   Q.  What are some of the circumstances in your practice you

     09:36AM 21   might need people from KCI, you might need some help?

     09:36AM 22   A.  Well, there's -- I mean, many.  Some come to mind.  For

     09:36AM 23   example, if we have new nurses, new technicians that come that

     09:36AM 24   we hire and they have very little experience with the product,

     09:36AM 25   you need to teach them, and so KCI is very, very helpful in
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     09:36AM  1   coming in and giving inservices, teaching sessions where they

     09:36AM  2   instruct them in the equipment, give them some basic wound

     09:37AM  3   care instruction, show them how to do it.  That really saves

     09:37AM  4   us a lot of time because I don't have to take the time to

     09:37AM  5   actually do the education and they can do group sessions and

     09:37AM  6   accomplish that very efficiently.

     09:37AM  7   Q.  And have you participated in national wound care

     09:37AM  8   conferences where you've given lectures where KCI has been one

     09:37AM  9   of the sponsors of those conferences?

     09:37AM 10   A.  Yeah, I give -- I'm part of the faculty on a number of

     09:37AM 11   national meetings.  Some of those are sponsored by KCI and

     09:37AM 12   some of those are not.  I recently spoke the American College

     09:37AM 13   of Surgeons which is another meeting that's not really wound

     09:37AM 14   care related and there was no sponsor from KCI there.

     09:37AM 15   Q.  Was there a meeting that you attended recently in

     09:37AM 16   San Antonio that related to wound care?

     09:37AM 17   A.  Yes.  There was a big meeting here.  In fact, we were here

     09:37AM 18   just last month for the Society of Advanced Wound Care.  Very

     09:37AM 19   large meeting.  About 2400 wound care specialists were in

     09:37AM 20   attendance and I participated as faculty in that meeting.

     09:37AM 21   Q.  Were you asked to give several presentations at that

     09:37AM 22   conference?

     09:37AM 23   A.  I gave several presentations.  Actually, none of them were

     09:38AM 24   related to -- to KCI.  The presentations that I gave were --

     09:38AM 25   When I speak, I speak on wound care or on hyperbaric.  Some of
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     09:38AM  1   those presentations might have VAC as part of the

     09:38AM  2   presentation.  Some of them may not and a number of those

     09:38AM  3   presentations had nothing to do with VAC.

     09:38AM  4   Q.  And when you -- when you give a presentation that relates

     09:38AM  5   to the VAC, the Wound VAC or your personal experiences with

     09:38AM  6   the Wound VAC, do you sometimes receive honorariums from KCI?

     09:38AM  7   A.  Sometimes you do, yes, ma'am.

     09:38AM  8   Q.  How much?

     09:38AM  9   A.  It varies.  It can be anywhere from a couple of hundred

     09:38AM 10   dollars to fifteen hundred dollars depending on the setting

     09:38AM 11   and what the requirements are.

     09:38AM 12   Q.  Is that why you give lectures, because of the

     09:38AM 13   honorariums --

     09:38AM 14   A.  No.

     09:38AM 15   Q.  Tell the jury why you do it.

     09:38AM 16   A.  These presentations take a lot of time.  I mean, there's a

     09:38AM 17   lot of prep work.  Each Power Point presentation that I do is

     09:38AM 18   a custom presentation.  I incorporate new cases, try to update

     09:38AM 19   them, go to literature, corporate any new information that's

     09:39AM 20   out there, so there's a lot of prep time that's involved.

     09:39AM 21   Probably ten or twenty hours are spent just getting ready for

     09:39AM 22   this thing.  Then there's the actual presentation time.

     09:39AM 23   There's travel time.  There's time away from your practice,

     09:39AM 24   away from your family.  So, you've invested a huge sum of time

     09:39AM 25   and effort into these presentations and even if I'm paid on
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     09:39AM  1   the upper end of the scale, $1500, that in no way compensates

     09:39AM  2   me for my time.

     09:39AM  3   Q.  I'm going to shift gears a little bit and talk about

     09:39AM  4   something else that Mr. Weston said.

     09:39AM  5            MS. GULDE:  Trevor, put up P-193, please.

              6   BY MS. GULDE:

     09:39AM  7   Q.  Do you recognize this to be a BlueSky advertisement?

     09:39AM  8   A.  Yes, ma'am.

     09:39AM  9   Q.  Were you in the courtroom when Mr. Weston talked about

     09:39AM 10   this advertisement?

     09:39AM 11   A.  I was here.

     09:39AM 12   Q.  And do you recall that Mr. Weston said that there were

     09:39AM 13   clinical studies to support this advertisement?

     09:39AM 14   A.  I remember that statement.

     09:39AM 15   Q.  And tell the jury whether you believe that was an accurate

     09:40AM 16   statement?

     09:40AM 17   A.  No, that's inaccurate.  There are no clinical trials,

     09:40AM 18   scientific trials to support the evidence here.

     09:40AM 19   Q.  Do you believe that to be an accurate statement?

     09:40AM 20   A.  That -- That is inaccurate.  It's false.  I do not believe

     09:40AM 21   this is a true statement.

     09:40AM 22   Q.  And when you talk about -- That talks about tearing out

     09:40AM 23   healthy tissue.  Explain to the jury what happens when you're

     09:40AM 24   removing a VAC dressing, sponge dressing from the wound,

     09:40AM 25   please?
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     09:40AM  1   A.  Sure.  Patients are seen sometimes every day, sometimes

     09:40AM  2   every other day, and they have to have the dressing changed

     09:40AM  3   and -- in order to change it, you need to take the sponge out.

     09:40AM  4   And, you know, the concern is ingrowth of tissue into the

     09:40AM  5   sponge and there's a potential for tearing that tissue out.

     09:40AM  6   That's really only a concern if that technique is not followed

     09:40AM  7   and the protocol is not followed.  If you leave a sponge,

     09:40AM  8   whether it's a foam sponge or a gauze sponge, in a wound for a

     09:40AM  9   week, for example, when you remove that, you're going to have

     09:41AM 10   a problem with it.  But that's only because you've not

     09:41AM 11   followed what you should be doing.  If you are changing these

     09:41AM 12   dressings as we do in our practice on a scheduled routine,

     09:41AM 13   every other day, we have not seen any problem with tearing out

     09:41AM 14   tissue.

     09:41AM 15   Q.  Dr. Niezgoda, you've already explained it that you don't

     09:41AM 16   believe that BlueSky has any clinical studies to support its

     09:41AM 17   product.  Correct?

     09:41AM 18   A.  That's correct.

     09:41AM 19   Q.  Do you believe it's ethical and appropriate for a company

     09:41AM 20   to make this kind of statement in advertising to the medical

     09:41AM 21   community given those circumstances?

     09:41AM 22   A.  I think it's unethical.  I think it's unprofessional.  I

     09:41AM 23   think it's wrong.  I think it's bad.  I mean, there's a lot of

     09:41AM 24   people that will read this and come away with a message that

     09:41AM 25   is just inaccurate.  They're going to make decisions on this
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     09:41AM  1   information that could really hurt patients.

     09:41AM  2   Q.  Okay.  Let's take a look at another BlueSky advertisement.

     09:41AM  3            MS. GULDE:  Trevor, will you go to P 192, please.

     09:41AM  4   And, Trevor, if you will just pull out the -- Yeah.  The body

     09:41AM  5   of the letter.  Thank you.

              6   BY MS. GULDE:

     09:41AM  7   Q.  This is a letter that the jury has seen before,

     09:42AM  8   Dr. Niezgoda.  You see the -- that Richard Weston wrote to

     09:42AM  9   Premier and can you tell the jury who Premier is?

     09:42AM 10   A.  Premier is a very large organization that provides

     09:42AM 11   supplies to hospitals.  In fact, Aurora contracts with Premier

     09:42AM 12   to supply a number of our products and dressing supplies.

     09:42AM 13   Q.  Okay.  And one of the first things that Mr. Weston says in

     09:42AM 14   this letter is that many of our hospitals use our products to

     09:42AM 15   replace the KCI Wound VAC-type products.  Has that been your

     09:42AM 16   experience?

     09:42AM 17   A.  No.  I am unaware of a large number of hospitals that are

     09:42AM 18   substituting BlueSky for VAC.

     09:42AM 19   Q.  Okay.  Are you aware of a moderate number of hospitals

     09:42AM 20   that are doing that?

     09:42AM 21   A.  No.  I'm not aware of many at all.

     09:42AM 22   Q.  Okay.  And -- and then let's talk -- and do you believe

     09:42AM 23   that the BlueSky product, and we'll get to it later, but do

     09:42AM 24   you believe that it is an appropriate replacement for the KCI

     09:42AM 25   Wound VAC?
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     09:43AM  1   A.  No.  I don't think it's a replacement for VAC therapy, no.

     09:43AM  2   Q.  Okay.  And then the next statement he makes is that we

     09:43AM  3   have shown savings as high as 90%.  We could save your

     09:43AM  4   hospitals based over $40 million per year.  Have you seen --

     09:43AM  5   Now, you've reviewed BlueSky, some case studies that they've

     09:43AM  6   talked about and they have on their website and things like

     09:43AM  7   that.  Right?

     09:43AM  8   A.  Yes, ma'am, I have.

     09:43AM  9   Q.  Have you seen anything in which you've reviewed of all the

     09:43AM 10   BlueSky material that supports this statement that they could

     09:43AM 11   save the hospital base $40 million or savings as high as 90%?

     09:43AM 12   A.  No.  I've seen no studies at all that demonstrate the

     09:43AM 13   types of numbers that they were quoting in here.  The other

     09:43AM 14   thing that you need to understand about cost efficiency is you

     09:43AM 15   can't look at cost efficiency on a daily basis.  You need to

     09:43AM 16   look at the cost of what you're doing over the cost or the

     09:43AM 17   length of time that the wound takes to heal, okay?  So, if it

     09:43AM 18   takes you a year to heal a wound, although something may cost

     09:43AM 19   a very small amount on a daily basis, over the course of a

     09:44AM 20   year that's going to be a lot.  If you have something that

     09:44AM 21   takes a couple of weeks to heal and it costs maybe slightly

     09:44AM 22   more or more than what you're paying for that cheaper product,

     09:44AM 23   the cost overall, the cost of overall -- the total cost, the

     09:44AM 24   time of healing those wound is going to be less.  So, when

     09:44AM 25   you're doing cost analysis, you in need to look at the
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     09:44AM  1   duration of use of that product not just on a daily unit

     09:44AM  2   basis.  I think that's important to understand.

     09:44AM  3   Q.  So, if BlueSky said the way we calculated this 90% or $40

     09:44AM  4   million cost savings was to simply look at what a hospital

     09:44AM  5   would pay per day for the VAC and compare that to what they

     09:44AM  6   would pay per day for the Versatile 1, is that an accurate way

     09:44AM  7   to compare those two things?

     09:44AM  8   A.  No, again, you need to make the assumption, in order to

     09:44AM  9   use that sort of calculation or that -- use that math, that

     09:44AM 10   has to -- you have to be able to prove that you can heal

     09:44AM 11   wounds at the same time or quicker to make that claim.

     09:44AM 12   Q.  Okay.  Let's --

     09:44AM 13            MS. GULDE:  Let's go, Trevor, then to P-60.

             14   BY MS. GULDE:

     09:45AM 15   Q.  Is this another BlueSky advertisement that you've reviewed

     09:45AM 16   in the past, Dr. Niezgoda?

     09:45AM 17   A.  Yes, ma'am.

     09:45AM 18            MS. GULDE:  And, Trevor, can you pull out the last

     09:45AM 19   sentence and the paragraph that has the heading finally on it.

     09:45AM 20   The sentence says the kit is very cost effective.

             21   BY MS. GULDE:

     09:45AM 22   Q.  Do you see that statement, Dr. Niezgoda?

     09:45AM 23   A.  Yes, ma'am.

     09:45AM 24   Q.  And have you seen any evidence to support the claim that

     09:45AM 25   BlueSky's kit is very cost effective?

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                         Niezgoda - Direct (Gulde)

 01523

     09:45AM  1   A.  I've seen nothing in the literature to suggest that could

     09:45AM  2   be a true statement.

     09:45AM  3   Q.  Okay.  And let's talk about it.  BlueSky calls their kit

     09:45AM  4   the Chariker-Jeter kit.  Are you familiar with that?

     09:45AM  5   A.  Oh, yes, ma'am.

     09:45AM  6   Q.  And have you used Chariker-Jeter-type products or devices

     09:45AM  7   in your practice?

     09:45AM  8   A.  Yes.  I mentioned Chuck Yeager's wife.  We used a device

     09:45AM  9   on her.

     09:45AM 10   Q.  You're familiar with the prices that BlueSky charges for

     09:45AM 11   its products?

     09:46AM 12   A.  I am familiar with those prices.

     09:46AM 13   Q.  How does that compare to what you've paid for supplies in

     09:46AM 14   the past when you -- when you have used the

     09:46AM 15   Chariker-Jeter-type system on a patient?

     09:46AM 16   A.  Well, on General Yeager's wife, you know, there wasn't any

     09:46AM 17   capital expense at all.  We used gauze of off the shelf, we

     09:46AM 18   used tubing off the self, we used the seal off the shelf which

     09:46AM 19   were -- cost the hospital pennies and we hooked her to wall

     09:46AM 20   suction which, again, didn't cost us anything.  BlueSky

     09:46AM 21   charges for their pump and so the costs of, you know, if you

     09:46AM 22   were to do the same set up with the pump would be more

     09:46AM 23   expensive than what I -- than what I did early on with General

     09:46AM 24   Yeager's wife.

     09:46AM 25            MS. GULDE:  Let's go down, Trevor, to the line below
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     09:46AM  1   that.  We estimate.  If you could pull out that, please.

              2   BY MS. GULDE:

     09:46AM  3   Q.  And, again, Dr. Niezgoda, have you seen any evidence to

     09:46AM  4   support or substantiate or prove the accuracy of the statement

     09:46AM  5   that BlueSky estimates it can save a hospital between $100,000

     09:46AM  6   and $500,000 in the first year?

     09:47AM  7   A.  I've seen no -- no evidence to support that claim.

     09:47AM  8            MS. GULDE:  Your Honor, I'm at a point where I'm

     09:47AM  9   going to go for another fifteen minutes or so.  Is this a good

     09:47AM 10   stopping point or do you want me to go ahead --

     09:47AM 11            THE COURT:  Ladies and gentlemen, let me tell you,

     09:47AM 12   I've told the lawyers because Dr. Niezgoda is going to be

     09:47AM 13   unavailable for the rest of the trial, I've told them that we

     09:47AM 14   have to finish him today and so the plaintiffs are going to

     09:47AM 15   have an hour and fifteen minutes with him and then each one of

     09:47AM 16   the defendants can have an hour and fifteen minutes, however

     09:47AM 17   they want to split that up, so we're -- we're running a tight

     09:47AM 18   schedule here.  We'll take a short break, but it will be a --

     09:47AM 19   a short break.  Let's -- Let's try to do this in less than ten

     09:47AM 20   minutes, if we can.  Okay.

     09:47AM 21            MS. GULDE:  Thank you, Your Honor.

     09:47AM 22            THE COURT:  Let's all rise for the jury.

     09:47AM 23   Mr. Ramirez, fur will lead this good jury out.

     09:47AM 24       (Jury out.)

     09:48AM 25            THE COURT:  Thank you, Doctor.  You can step down.
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     09:48AM  1   Okay.  See everybody in less than ten minutes.  Yes, sir.

     09:48AM  2            MR. McCLANAHAN:  We will have some limine points that

     09:48AM  3   we think have been waived to talk about with the Court when

     09:48AM  4   you can hear them.

     09:48AM  5            THE COURT:  All right.  Let's talk about them right

     09:48AM  6   now.  You may go ahead and step down.

     09:48AM  7            MR. McCLANAHAN:  The first one, Your Honor, is that

     09:48AM  8   in -- in your order in limine number 48, you've limined out

     09:48AM  9   any statement, reference, document or other evidence

     09:48AM 10   concerning any response or communication by plaintiffs to the

     09:48AM 11   Medicare people, CMS, and their decision to allow

     09:48AM 12   reimbursement to BlueSky for negative pressure wound therapy.

     09:48AM 13   Dr. Niezgoda was asked a specific question and then answered

     09:49AM 14   the question saying that there had -- that in order for

     09:49AM 15   Medicare to give a code they demand rigorous clinical studies,

     09:49AM 16   there have been no rigorous clinical studies, etcetera, so now

     09:49AM 17   we should be able to tell the jury that Medicare has, indeed,

     09:49AM 18   given BlueSky the code and whatever they needed to see they've

     09:49AM 19   seen and so they've opened that door wide open on that one.

     09:49AM 20            THE COURT:  One minute.  Your proposal on that is

     09:49AM 21   just to be able to say that Medicare has approved your

     09:49AM 22   product?

     09:49AM 23            MR. McCLANAHAN:  Yes.

     09:49AM 24            THE COURT:  Okay.

     09:49AM 25            MS. GULDE:  And, Your Honor, I mean, I think he was
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     09:49AM  1   talking in general terms.  I don't think he was even talking

     09:49AM  2   about the BlueSky product at that point.  It was in the

     09:49AM  3   context -- it was very early in his testimony.  What is the

     09:49AM  4   importance of clinical studies.  I don't think that goes to

     09:49AM  5   this point at all.

     09:49AM  6            THE COURT:  Well, I -- Listening to the testimony, he

     09:49AM  7   -- he did seem to say that Medicare -- in fact, I think he did

     09:49AM  8   say, that Medicare requires clinical studies before it can

     09:50AM  9   approve products, so you may ask him if he has -- if he is

     09:50AM 10   aware that BlueSky -- the BlueSky Versatile 1 has been

     09:50AM 11   approved by Medicare.

     09:50AM 12            MR. McCLANAHAN:  Thank you, Your Honor.  The other

     09:50AM 13   point is that he said I have reviewed the BlueSky case studies

     09:50AM 14   on their website.  They do not support the position that she

     09:50AM 15   was asking him the question about.  In order for the jury to

     09:50AM 16   evaluate what they do or do not support, they now have a right

     09:50AM 17   to review the case studies that are on the website.  He

     09:50AM 18   said -- she asked him, have you looked at the BlueSky website.

     09:50AM 19   Have you looked at those case studies and do they support it.

     09:50AM 20   He said I've looked at.  I've looked at it and they don't.

     09:50AM 21   That means they've opened that for us to show the jury.

     09:50AM 22            THE COURT:  Well, I -- I'm not just going to show the

     09:50AM 23   jury that information without some support in testimony from

     09:51AM 24   your side, so --

     09:51AM 25            MR. McCLANAHAN:  Yes, sir.
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     09:51AM  1            THE COURT:  -- you're going to have to talk to me

     09:51AM  2   about that.

     09:51AM  3            MS. GULDE:  And, Your Honor, I mean, they've got case

     09:51AM  4   studies on their exhibit list, for example, of Dr. Miller and

     09:51AM  5   Dr. Miller has testified in deposition about those case

     09:51AM  6   studies, so if that's what Mr. McClanahan is referring to, --

     09:51AM  7            THE COURT:  Well, and we're going to have to look at

     09:51AM  8   this later.  In other words, with your own witnesses.  There's

     09:51AM  9   got to be context given.  I just can't flash the website up

     09:51AM 10   and ask them to start evaluating, you know, the case studies.

     09:51AM 11            MR. McCLANAHAN:  Yes, sir.  I would like the Court

     09:51AM 12   just to simply note for the record that we do believe the door

     09:51AM 13   was opened so later would be the appropriate time to go into

     09:51AM 14   that.

     09:51AM 15            THE COURT:  Sure.  We'll look at that.  We'll look at

     09:51AM 16   that.

     09:51AM 17            MS. GULDE:  Okay.  You're not ruling the door was

     09:51AM 18   open, you're going too look at the issue.

             19            THE COURT:  That's right.  I'm going to look at the

             20   issue.  Anything else?

     09:51AM 21            MR. McCLANAHAN:  No, sir.  Thank you.

     09:51AM 22            THE COURT:  Okay.  You probably have less than five

     09:51AM 23   minutes.

     09:51AM 24       (Recess. )

     09:57AM 25            THE COURT:  Thank you so much, ladies and gentlemen.
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     09:57AM  1   Please be seated.  Now, Ms. Gulde, you get to go to 10:30.

     09:57AM  2            MS. GULDE:  Yes, Your Honor.  I don't think I'll use

     09:58AM  3   all of that.

     09:58AM  4            THE COURT:  That would be --

     09:58AM  5            MS. GULDE:  I'll save some if I need to come back.

     09:58AM  6            THE COURT:  I would be very pleased.

     09:58AM  7            MS. GULDE:  We're doing the best we can.

     09:58AM  8            THE COURT:  You're -- You're moving at a good clip.

     09:58AM  9            MS. GULDE:  Thank you, Your Honor.

     09:58AM 10   BY MS. GULDE:

     09:58AM 11   Q.  Okay.  Dr. Niezgoda, did you have a chance to take a sort

     09:58AM 12   break?

     09:58AM 13   A.  I did.  Yes, ma'am.

     09:58AM 14   Q.  Okay.

     09:58AM 15            THE COURT:  Excuse me.  I'm sorry.

     09:58AM 16            COURT SECURITY OFFICER:  Excuse me.  The jurors want

     09:58AM 17   to know the attorney's name.

     09:58AM 18            THE COURT:  Oh, Ms. Gulde, would you introduce

     09:58AM 19   yourself to --

     09:58AM 20            MS. GULDE:  I'm sorry.

     09:58AM 21            THE COURT:  Well, you have been introduced, but would

     09:58AM 22   you introduce yourself again.

     09:58AM 23            MS. GULDE:  Absolutely.  My name is Karen Gulde.  G U

     09:58AM 24   L D E and I'm one of the attorneys for Wake Forest and Kinetic

     09:58AM 25   Concepts along with Mr. Macon who you have already met.
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     09:58AM  1            MR. MACON:  She's the brains.

     09:58AM  2            THE COURT:  Thank you so much.  And, by the way,

     09:58AM  3   ladies and gentlemen, that -- that's a good point.  We do have

     09:58AM  4   different lawyers kind of coming in and out of the case at

     09:58AM  5   different times and as each new lawyer will come up I -- for

     09:59AM  6   example, Mr. Beard, I forget to get you to introduce yourself,

     09:59AM  7   Mr. Beard.  Would you introduce -- just so jury will remember,

     09:59AM  8   will you introduce yourself?

     09:59AM  9            MR. BEARD:  My name is William beard.  I represent

     09:59AM 10   Medela and Medela, Inc.

     09:59AM 11            THE COURT:  Great.  Great.  And so I think --

     09:59AM 12   Mr. Beard got up here without introduction.  Although you've

     09:59AM 13   been introduced earlier, so I apologize to you.  Ms. Gulde, I

     09:59AM 14   apologize.  That's a point, ladies and gentlemen.  I'll have

     09:59AM 15   the jury -- the lawyers as they come up for the first time

     09:59AM 16   introduce themselves, so you've --

     09:59AM 17            MS. GULDE:  And I'm sorry.  I was remiss in that.  I

     09:59AM 18   introduced Dr. Niezgoda and I didn't introduce myself.

     09:59AM 19            THE COURT:  Well, what happens is you get introduced

     09:59AM 20   at the first --

     09:59AM 21            MS. GULDE:  Right.

     09:59AM 22            THE COURT:  -- but time goes on.

     09:59AM 23            MS. GULDE:  Absolutely.

     09:59AM 24            THE COURT:  So, please continue.

     09:59AM 25   BY MS. GULDE:
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     09:59AM  1   Q.  Dr. Niezgoda, I want to talk to you now.  We've seen the

     09:59AM  2   BlueSky -- a few of the BlueSky advertisements.  I want to

     09:59AM  3   talk to you about your own personal experience with the

     09:59AM  4   BlueSky product.

     09:59AM  5   A.  Yes, ma'am.

     09:59AM  6   Q.  Have you, in fact, used the BlueSky product and trialed it

     10:00AM  7   on some of your patients?

     10:00AM  8   A.  Yes, ma'am, I have.  I have experience with BlueSky in

     10:00AM  9   five patients.

     10:00AM 10   Q.  And I want to talk just about two patients specifically,

     10:00AM 11   Dr. Niezgoda.  With regard to this trial, how did that come

     10:00AM 12   about?  What made you decide to do this?

     10:00AM 13   A.  Well, it really wasn't related to the trial.  We -- as I

     10:00AM 14   mentioned to you earlier, I get vendors coming in all the time

     10:00AM 15   asking us to trial products and look at them and really the

     10:00AM 16   only way to make decisions, again, whether they are worthwhile

     10:00AM 17   whether to incorporate into your practice is to look at them.

     10:00AM 18   Actually, a couple of years ago, I decided that this BlueSky

     10:00AM 19   device came on the market, we're should look at it and we

     10:00AM 20   should go forward with a comparison.  You know, they were

     10:00AM 21   talking about being equivalent to VAC therapy, so I thought

     10:00AM 22   what better way to do it than to actually do a trial where you

     10:00AM 23   compare the products head-to-head and we attempted to do that

     10:00AM 24   but we were frustrated in our efforts.

     10:00AM 25   Q.  Let's break it down.  When did you first attempt to do
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     10:01AM  1   that?

     10:01AM  2   A.  It was probably the 2004 time frame.  A couple of years

     10:01AM  3   ago.

     10:01AM  4   Q.  Okay.  And are you -- are you -- Is part of your role in

     10:01AM  5   your health care system that you work in the evaluation of new

     10:01AM  6   technology?

     10:01AM  7   A.  Actually, I sit on -- I sit as the Chairman of Products

     10:01AM  8   Evaluation Committee for wound care, so my tasks -- one of my

     10:01AM  9   tasks as Medical Director is to actually look at these

     10:01AM 10   products, make some decisions regarding whether they are

     10:01AM 11   clinically valuable, look at them regarding whether they're

     10:01AM 12   going to save the institution and the facilities any money,

     10:01AM 13   whether we're going to enhance our outcomes and productivity

     10:01AM 14   based on these products, so when a new product is introduced,

     10:01AM 15   it does goes through that committee, I sit as the chair, and

     10:01AM 16   so part of my responsibility is to make decisions and do this

     10:01AM 17   sort of work.

     10:01AM 18   Q.  So, eighteen or -- Sometime in 2004, when you first had

     10:01AM 19   this idea of doing a head-to-head comparison, what happened?

     10:01AM 20   A.  Well, in order to do a comparison, you need to have the

     10:01AM 21   equipment and so we went to BlueSky and we asked if we could

     10:01AM 22   purchase some pumps from them or get some equipment.  I was

     10:02AM 23   hoping they would just give us the pumps so we could trial it,

     10:02AM 24   but, unfortunately, they said no and they actually refused to

     10:02AM 25   talk to me anymore.  My research team even actually approached
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     10:02AM  1   Medela and asked if we could get pumps from them and they also

     10:02AM  2   said no, so we weren't able to go forward with the trial

     10:02AM  3   because we couldn't get access to the equipment.

     10:02AM  4   Q.  Did that change at some point?

     10:02AM  5   A.  Yes, ma'am.  It changed the end of 2005.  At that point,

     10:02AM  6   things changed and I was now starting to get calls from

     10:02AM  7   BlueSky where before they weren't willing to talk to us and I

     10:02AM  8   had no contact with them and now they were approaching us

     10:02AM  9   fairly frequently and fairly aggressively, what I consider

     10:02AM 10   e-mails phone calls every week asking us to use the equipment.

     10:02AM 11   Q.  So, at this point, late 2005/early 2006, BlueSky actually

     10:02AM 12   approached you and asked to you use their product?

     10:02AM 13   A.  Yes, ma'am.

     10:02AM 14   Q.  Did you decide to do that?

     10:02AM 15   A.  Well, I re resurrected the idea of trialing it.  Again,

     10:03AM 16   you know, we need to use the equip, look at it before we make

     10:03AM 17   a decision, so I re resurrected the idea of actually going

     10:03AM 18   forward with a comparison trial, and so I asked if I could

     10:03AM 19   purchase some units from them and they readily sold them to us

     10:03AM 20   this time.

     10:03AM 21   Q.  Okay.  And you just used the phrase comparison trial.  I

     10:03AM 22   want to be clear with the jury.  Was this a clinical -- a

     10:03AM 23   scientific, clinical study that you were doing with the

     10:03AM 24   BlueSky product?

     10:03AM 25   A.  No.  No, it was not.  Many times decisions are made on
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     10:03AM  1   case reports and -- and clinical information and from our

     10:03AM  2   standpoint before we even spend the -- you need to understand

     10:03AM  3   that the clinical trials that we're talking about, these

     10:03AM  4   randomized trials where you enroll 10s, 100s of patients are

     10:03AM  5   very, very tightly controlled, very strict protocols.  The

     10:03AM  6   patients are usually compensated for it.  They are very

     10:03AM  7   expensive, they are very time consuming and there's a lot of

     10:03AM  8   labor involved to put one of those things together.  I've been

     10:03AM  9   involved with them and they costs hundreds of thousands of

     10:04AM 10   dollars to do.  Obviously, I don't have those sort of means.

     10:04AM 11   But before you even enter into that sort of clinical trial,

     10:04AM 12   often times you do pilot trials where we get some experience,

     10:04AM 13   some hands-on experience.  That actually gives you an idea of

     10:04AM 14   whether it's worth going forward with a, you know, a

     10:04AM 15   scientific trial and it gives you some idea of how to even

     10:04AM 16   design that trial, so our intent here was just to gather some

     10:04AM 17   data to look at some patients that were treated with BlueSky

     10:04AM 18   and to find out whether we wanted to go forward with a true

     10:04AM 19   scientific study.

     10:04AM 20   Q.  And I need to go back to one thing that you said in your

     10:04AM 21   answer, Dr. Niezgoda.  You said sometimes or often sometimes

     10:04AM 22   decisions are made based on these trials.  Did you mean

     10:04AM 23   decisions about the efficacy of a product?

     10:04AM 24   A.  No.  Just on whether I'm going to -- whether I'm going to

     10:04AM 25   go forward with a -- you know, a formal trial or whether I'm
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     10:04AM  1   going to use it.  A lot of times, -- I'll give you another

     10:04AM  2   example.  I had a vendor come to me and say, I've got this

     10:04AM  3   product.  I tried it on a patient.  I had disastrous results

     10:04AM  4   and I decided not even to look at that product again, so to do

     10:04AM  5   a study on it would have been a total waste because I had

     10:05AM  6   already, you know, made up my mind that was going to harm my

     10:05AM  7   patients or do no good for the patients, so it's not even

     10:05AM  8   worth looking at it again.  This is the same thing that we

     10:05AM  9   were trying to do with the BlueSky, just get some preliminary

     10:05AM 10   information.

     10:05AM 11   Q.  If we refer to this as a trial, that would be in the

     10:05AM 12   context of what you explained to the jury -- that's different

     10:05AM 13   from the trial that we're talking about here.  Maybe we should

     10:05AM 14   call it a pilot study?

     10:05AM 15   A.  A pilot study would be better.

     10:05AM 16   Q.  Okay.  All right.  So, did you actually purchase some

     10:05AM 17   BlueSky equipment for this pilot study?

     10:05AM 18   A.  Yes, we did.  We purchased four pumps for the pilot study.

     10:05AM 19   Q.  Do you recall what your paid for the pumps?

     10:05AM 20   A.  We paid somewhere between $7400 and $7500.

     10:05AM 21   Q.  Okay.

     10:05AM 22   A.  Per pump.

     10:05AM 23   Q.  Per pump.  For four pumps.

     10:05AM 24   A.  Four pumps.

     10:05AM 25   Q.  And I believe you said, let me ask for clarification, did
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     10:05AM  1   you set out to do this pilot study for purposes of this

     10:05AM  2   lawsuit?

     10:05AM  3   A.  No.  Again, you know, the idea had preceded the lawsuit

     10:05AM  4   and it was based primarily on my interest in actually doing a

     10:05AM  5   comparison and also providing that information to my health

     10:05AM  6   care system.  That was my primary motivation is, you know, I'm

     10:06AM  7   being asked by administrators, what is this equipment, does it

     10:06AM  8   work, are we going to bring it on?  I need something to base

     10:06AM  9   my decisions and my answers to them.

     10:06AM 10   Q.  Did there come a point where the law firm that I work for

     10:06AM 11   ultimately reimbursed you for the money that you had to pay

     10:06AM 12   out of your pocket for these BlueSky pumps?

     10:06AM 13   A.  Yes, you did.

     10:06AM 14   Q.  Why was that?

     10:06AM 15   A.  Well, I -- I kind of made the fact that we were doing this

     10:06AM 16   pilot study aware and you offered to compensate and that was

     10:06AM 17   very nice.

     10:06AM 18            THE COURT:  Can I just interrupt here?  Let me make

     10:06AM 19   sure the jury understands:  For purposes of the medical

     10:06AM 20   community relying on a product or a pharmaceutical, in a

     10:06AM 21   general way, there have to be scientific studies.  Now,

     10:06AM 22   individual doctors can use a product and say, well, it works

     10:06AM 23   for me, and so I'm going to do it.  But you can't take an

     10:06AM 24   individual doctor who has used a product and decide it's good

     10:06AM 25   and just extrapolate that that product will work well every
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     10:07AM  1   time everywhere.  You can't make that -- that leap and so what

     10:07AM  2   Dr. Niezgoda is talking about here is he's -- he's saying that

     10:07AM  3   he is looking at this product basically to see if he's going

     10:07AM  4   to use it, he and his clinic are going to use it, not for the

     10:07AM  5   purpose of publishing some article that tells the world that

     10:07AM  6   this works for everybody.  So, you -- you have to make the

     10:07AM  7   differentiation.  The great thing about science is it's --

     10:07AM  8   it's perhaps the truest way that we can seek the truth in many

     10:07AM  9   ways because they -- science can do studies over time that can

     10:07AM 10   be replicated and so we -- we can say that and at least 99

     10:07AM 11   times out of 100 this particular equipment or this particular

     10:07AM 12   drug will have this particular result and that's why you do

     10:07AM 13   the studies.

     10:07AM 14            Now, people can make their own decisions about using

     10:08AM 15   a particular pharmaceutical or a particular piece of equipment

     10:08AM 16   in their -- in their practice, which Dr. Niezgoda certainly

     10:08AM 17   has the right to do.  But we always have to differentiate

     10:08AM 18   between somebody using something anecdotally just for their

     10:08AM 19   purposes and somebody using something because the science says

     10:08AM 20   it always works and Dr. Niezgoda's been very frank with you.

     10:08AM 21   He did not do a clinical study using scientific protocol to be

     10:08AM 22   able to tell the world that this will work every time

     10:08AM 23   everywhere, so you just need to always make that

     10:08AM 24   differentiation, and as we go through this case, I'm going to

     10:08AM 25   let clinicians like Dr. Niezgoda, clinicians who may testify
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     10:08AM  1   for the defendants, I'm going to let them testify about what

     10:08AM  2   they saw when they treated a particular patient, but you can't

     10:08AM  3   say, well, since they saw that, then it works all the time in

     10:09AM  4   every case because that takes a scientific study based upon

     10:09AM  5   protocols that the scientific community has agreed to.  So, --

     10:09AM  6   you know that, but I just want to make that differentiation.

     10:09AM  7   Dr. Niezgoda's made that differentiation, but I think it's

     10:09AM  8   clear for the jury to understand that we have two different

     10:09AM  9   things operating here.  One is a decision by an individual

     10:09AM 10   doctor or health care provider to use a product.  They --

     10:09AM 11   through trying it on their patients and meeting their ethical

     10:09AM 12   obligations, they have the right to see what happens when they

     10:09AM 13   use that product, but that is not a scientific study and you

     10:09AM 14   have to -- you have to differentiate.  Dr. Niezgoda has done

     10:09AM 15   no scientific study on the Versatile 1 machine.  So, with that

     10:09AM 16   understanding, we may proceed.

     10:09AM 17            MS. GULDE:  Thank you, Your Honor.  I appreciate the

     10:09AM 18   clarification.

     10:09AM 19   BY MS. GULDE:

     10:09AM 20   Q.  And let's just make sure the jury understands,

     10:10AM 21   Dr. Niezgoda.  BlueSky has never performed, to your knowledge,

     10:10AM 22   you've seen any evidence of, one of these scientific studies

     10:10AM 23   that the Judge was talking about on their device.  Correct?

     10:10AM 24   A.  That's correct.

     10:10AM 25            THE WITNESS:  Your Honor, I think the proper
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     10:10AM  1   terminology is randomized control trial.  That's the

     10:10AM  2   terminology that we're looking for.  Those are those

     10:10AM  3   scientific studies, randomized control trial, RTC, would be

     10:10AM  4   the scientific study that we're talking about here.  I did not

     10:10AM  5   do a randomized control trial.  This is a pilot trial.  This

     10:10AM  6   is a pilot study just to gather information.  It wasn't

     10:10AM  7   randomized.  We did follow protocols, would care protocols,

     10:10AM  8   but not strict scientific protocols like Judge Furgeson's

     10:10AM  9   mentioned, but I have not seen anything regarding randomized

     10:10AM 10   control trials for BlueSky, no, ma'am.

     10:10AM 11   Q.  So, you had no basis to make a judgment with regard to the

     10:10AM 12   BlueSky product when they were wanting to sell it to you.

     10:10AM 13   Correct?

     10:10AM 14   A.  That's correct.

     10:10AM 15   Q.  So, other than to try it yourself?

     10:10AM 16   A.  That's -- that's typically what happens in medicine, you

     10:10AM 17   know, these things are looked at and tried.  The jury needs to

     10:11AM 18   know that not everything in medicine is studied with a

     10:11AM 19   randomized control trial.  Penicillin, for example, when is

     10:11AM 20   the last time you went to the doctor and got a dose of

     10:11AM 21   penicillin.  It's never been studied in randomized controlled

     10:11AM 22   trials, so some things are based on usage.

     10:11AM 23   Q.  But, Dr. Niezgoda, so we are clear, there are randomized

     10:11AM 24   control trials on the VAC.  Is that correct?

     10:11AM 25   A.  Yes, ma'am, there are.
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     10:11AM  1   Q.  Let's get back to the subject here.  Did you actually get

     10:11AM  2   some training on the BlueSky device before you used it?

     10:11AM  3   A.  We did get training.  Any time we bring a product or a

     10:11AM  4   device into our system that's going to be used by our nurses

     10:11AM  5   up on the floors, we need to have that -- if that product is

     10:11AM  6   evaluated, we need to have an inservice.  I mentioned the

     10:11AM  7   inservice educational thing before so that product needs to

     10:11AM  8   come in.  We asked BlueSky to provide an inservice for us so

     10:11AM  9   that they could walk us through how to use the equipment, how

     10:11AM 10   to set it up, how to troubleshoot it, how to put the dressings

     10:11AM 11   on, and that was accomplished.

     10:11AM 12   Q.  During the course of that presentation, did the BlueSky

     10:12AM 13   representative talk about indications and contra indications

     10:12AM 14   for their device?

     10:12AM 15   A.  Yes, they did.

     10:12AM 16   Q.  What do that mean?

     10:12AM 17   A.  Indications are where it's appropriate or recommended the

     10:12AM 18   company the rep would recommend that these are used,

     10:12AM 19   indications, appropriate indications.  Contra indications, as

     10:12AM 20   you would imagine, are those things that are not suggested for

     10:12AM 21   use.  In fact, you should try to avoid using that equipment in

     10:12AM 22   that setting.

     10:12AM 23   Q.  Was there anything that surprised you about the

     10:12AM 24   indications and contra indications that you heard about the

     10:12AM 25   BlueSky device?
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     10:12AM  1   A.  During the Power Point presentation, I questioned one of

     10:12AM  2   the slides.  The slides listed contra indications and they

     10:12AM  3   listed fistula, the manage of fistulas, as contra indication

     10:12AM  4   and based on my knowledge of, you know, the foundation for the

     10:12AM  5   BlueSky based on Chariker-Jeter and that Chariker-Jeter is

     10:12AM  6   used for fistulas, I questioned that point.

     10:12AM  7   Q.  And anything else about the indications and contra

     10:12AM  8   indications that caught your attention?

     10:12AM  9   A.  Well, it looked almost a duplicate of what KCI puts out as

     10:12AM 10   their list of contra indications and indications for use of

     10:13AM 11   VAC.  I mean, they could have been a mirror image.

     10:13AM 12   Q.  Now, did there come a time when you actually applied the

     10:13AM 13   Versatile 1 -- BlueSky Versatile 1 Wound Vacuum to some of

     10:13AM 14   your patients?

     10:13AM 15   A.  Yes, ma'am.

     10:13AM 16   Q.  I want to talk about two categories of patients.  Two

     10:13AM 17   patients, one -- one very briefly and then another one in more

     10:13AM 18   detail.  So, first, tell the jury about the patients that you

     10:13AM 19   used the product on with regard to some kind of wound on their

     10:13AM 20   chest, please.

     10:13AM 21   A.  The wound that we used on the -- We tried to find a

     10:13AM 22   standardized wound.  When you are trying to compare, get

     10:13AM 23   information, you don't want apples and oranges.  You want sort

     10:13AM 24   of consistent comparisons, so we were looking for a wound

     10:13AM 25   model that would be fairly consistent.  We do a lot of cardiac
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     10:13AM  1   work at Saint Luke's Medical Center and they do what's called

     10:13AM  2   a pacer placement.  It's basically creating a tunnel in the

     10:13AM  3   chest wall like a pocket where they insert this device and

     10:13AM  4   that does cardiac stuff, if you will.  Sometimes those get

     10:13AM  5   infected and they need to be taken out and what's left is a

     10:13AM  6   wound on the chest wall which is very standardized, same size,

     10:13AM  7   same location.  We decided to look at this model, if you will,

     10:13AM  8   for our pilot trial.

     10:14AM  9   Q.  You said you had experience using VAC on those types of

     10:14AM 10   wounds?  The KCI VAC.

     10:14AM 11   A.  We used the VAC in those wounds fairly extensively.  For

     10:14AM 12   the prior year we had about 30 cases that we treated with VAC

     10:14AM 13   therapy for pacer pocket infections.

     10:14AM 14   Q.  Was your experience in this one patient that you used the

     10:14AM 15   BlueSky product on with the pacer pocket injury consistent

     10:14AM 16   with what you saw with the KCI Wound VAC?

     10:14AM 17   A.  Not entirely consistent, no.  We used the BlueSky in that

     10:14AM 18   patient for a couple of weeks and when we transitioned the

     10:14AM 19   patient off the device -- What we typically would do with VAC,

     10:14AM 20   we reached a point that we would remove him off of the VAC

     10:14AM 21   device, we removed him off the BlueSky device, and the

     10:14AM 22   transition to regular standard more basic wound care the

     10:14AM 23   patient did not continue to maintain a healed state, if I

     10:14AM 24   will.  The pocket reopened and so we saw that as a

     10:14AM 25   deterioration of the wound.
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     10:14AM  1   Q.  Had you had that experience with the VAC previously?

     10:14AM  2   A.  No.  In those 30 cases we had the VAC we had never seen a

     10:15AM  3   deterioration.

     10:15AM  4   Q.  Just let's be clear, when you said deterioration,

     10:15AM  5   distribute for the jury what you mean.

     10:15AM  6   A.  Well, again, if you think about this would as being a

     10:15AM  7   pocket, we were able to get that tissue to lay down and settle

     10:15AM  8   on the chest wall.  There was still a wound obviously

     10:15AM  9   associated with it but the pocket reopened when we took the

     10:15AM 10   BlueSky out so we had to sort of start from scratch again.

     10:15AM 11   Q.  Did you also have an opportunity to use the BlueSky device

     10:15AM 12   on a patient with a stomach wound?

     10:15AM 13   A.  An abdominal wound?

     10:15AM 14   Q.  I say stomach.  You can say abdominal.  I don't know.

     10:15AM 15   A.  I take care of a lot of patients with wounds all places on

     10:15AM 16   the body.  One of the other large areas that we see frequently

     10:15AM 17   are patients that have surgical wounds on their abdomen, they

     10:15AM 18   have to procedures inside the abdomen.  The surgeon opens up

     10:15AM 19   the abdomen and puts them back in the operating room most of

     10:15AM 20   the time and they most of the heal just fine.  However,

     10:15AM 21   occasionally these wounds will develop problems and they start

     10:15AM 22   to come apart.  We call it dehiscence, so the surfaces of the

     10:15AM 23   wound come apart, that's a complicated wound and that

     10:15AM 24   patient -- we had a patient like that that was referred to us.

     10:16AM 25   Q.  Did he agree to the use of the BlueSky device on him?
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     10:16AM  1   A.  He did.  I talked to him about what we were doing and we

     10:16AM  2   were trying to gather some information, again, based -- I had

     10:16AM  3   treated hundreds of patients with abdominal wounds with VAC

     10:16AM  4   therapy.  I had a good historical basis to do a comparison

     10:16AM  5   because I sort of knew what the healing would be predicted,

     10:16AM  6   you know, in his wound and how to use VAC, so I wanted to

     10:16AM  7   compare that to what it would be like if I treated him with

     10:16AM  8   BlueSky.  I discussed the options and he agreed to allow us to

     10:16AM  9   place the BlueSky device on him.

     10:16AM 10            MS. GULDE:  I'm going to go to a photograph but

     10:16AM 11   before I do that I want to warn the jury, Your Honor, with

     10:16AM 12   your permission, that they've seen some graphic photographs

     10:16AM 13   and this is going to be another one of those.

     10:16AM 14            THE COURT:  Yes, ma'am.

     10:16AM 15            MS. GULDE:  Trevor, would you please put up P-28.004.

     10:16AM 16            THE COURT:  What was that?

     10:16AM 17            MS. GULDE:  P-28 and this is page 4, Your Honor.

             18   BY MS. GULDE:

     10:16AM 19   Q.  Can you tell the jury what this picture shows?

     10:16AM 20   A.  This is a picture of the patient's wound.  This is his --

     10:16AM 21   his abdomen, if you will, and it's kind of from where the

     10:16AM 22   belly button would be to a little lower, it's right in the

     10:17AM 23   middle.  You can see the separation of the tissue, so that's

     10:17AM 24   actually the wound.  This is a two week follow up photo.  We

     10:17AM 25   put the BlueSky device on the patient and kept him on it with
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     10:17AM  1   dressing changes every other day, Monday, Wednesday, and

     10:17AM  2   Friday for two weeks and he came back in for a follow up two

     10:17AM  3   weeks later and so this was a photograph taken at the time of

     10:17AM  4   that visit.  And I -- I was -- surprised to see the appearance

     10:17AM  5   of the dressing and that's why I took a photo here.  But this

     10:17AM  6   is a photo of the dressing sort of partially opened and laying

     10:17AM  7   on the side.

     10:17AM  8   Q.  And describe for the jury, if you will, what -- what

     10:17AM  9   surprised you about this dressing?

     10:17AM 10   A.  Well, when we --

     10:17AM 11   Q.  I'm sorry.  First, Dr. Niezgoda, just to orient the jury,

     10:17AM 12   what is the dressing, where is it shown in this picture?

     10:17AM 13   A.  The dressing is the ugly yellow thing that's kind of

     10:17AM 14   sitting there on the left side; your right side of the photo,

     10:17AM 15   the left side of the wound and you can see that white strip

     10:18AM 16   through it, that's the drain that's wrapped in the gauze.  The

     10:18AM 17   yellow material is the gauze.

     10:18AM 18   Q.  And up above the yellow, I see that there's some white.

     10:18AM 19   Is that gauze also?

     10:18AM 20   A.  Right.  That is -- that's gauze that was outside of the

     10:18AM 21   dressing, if you will, and that's the color that the gauze is

     10:18AM 22   prior to being placed in the wound, so this dressing is two

     10:18AM 23   days old and it has changed that drastically in color over two

     10:18AM 24   days.

     10:18AM 25   Q.  What was your reaction to that?
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     10:18AM  1   A.  Well, just tell you the bottom line is when you see a

     10:18AM  2   wound that's yellow and green, that's not a good thing so I

     10:18AM  3   became very concerned about the dressing being yellow and

     10:18AM  4   green, became concerned about what was happening to that wound

     10:18AM  5   and to the -- to the dressing.

     10:18AM  6   Q.  In addition to what concerned you about the dressing, did

     10:18AM  7   you have any concerns about the wound itself?

     10:18AM  8   A.  Well, the other thing that I -- that I noticed at this

     10:18AM  9   point is, again, he's been on the device for two weeks now.

     10:18AM 10   If you look at the center part of the wound, you see a mix of

     10:18AM 11   red and white.  That white material is called fascia.  It's

     10:19AM 12   actually tissue.  There is a layer of the abdominal wall

     10:19AM 13   that's muscle covered by a layer of fascia.  Kind of holds the

     10:19AM 14   muscle together.  That's what keeps our abdomen together if

     10:19AM 15   you will and then over the top of that is skin.  Underneath

     10:19AM 16   that white stuff is bowel and the goal here with wound healing

     10:19AM 17   is to granulate that fascia, to cover it over with the red

     10:19AM 18   granulation tissue.  I was somewhat surprised at two weeks we

     10:19AM 19   really had not made much process in granulating over that

     10:19AM 20   fascia.

     10:19AM 21            MS. GULDE:  Trevor, let's go to page 25.  This is

     10:19AM 22   P-28 page 25.

             23   BY MS. GULDE:

     10:19AM 24   Q.  What's shown here, Dr. Niezgoda?

     10:19AM 25   A.  This is a close-up of that same patient but, again,
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     10:19AM  1   focusing on that granulation -- that area of granulation

     10:19AM  2   demonstrating that there's still areas of fascia that have not

     10:19AM  3   granulated while you can see it scattered throughout the

     10:19AM  4   wound.

     10:19AM  5   Q.  And let's go to page 30 of that same exhibit.  What's

     10:19AM  6   shown here, Dr. Niezgoda?

     10:19AM  7   A.  Well, the patient came back at week three for a follow-up

     10:20AM  8   and he was complaining of a lot of problems, but one of the

     10:20AM  9   complaints was he had some pain on the side of his wound.  He

     10:20AM 10   had a lot of pain and tenderness.  He was also complaining the

     10:20AM 11   dressing smelled terribly and -- so I examined him, we took

     10:20AM 12   the dressing off and did what we would typically do, prepped

     10:20AM 13   his wound, cleansed it, and looked at it -- evaluated it, and

     10:20AM 14   you can see my fingers there on the side of the wound where he

     10:20AM 15   was complaining of pain and I was able to find that he had an

     10:20AM 16   abscess, which is a collection of puss, in the tissue and what

     10:20AM 17   I had to do was actually drain that little abscess.  The way I

     10:20AM 18   did is I put a probe into the abscess cavity to drain the

     10:20AM 19   puss.  The Q-Tip on the top just sort of demonstrates, if you

     10:20AM 20   will, they are both the same size Q-Tips but you can see --

     10:20AM 21   this is how we often will demonstrate what we call sinus

     10:20AM 22   tracts and undermining.  Comparing the two Q-Tips, you can see

     10:20AM 23   the extent of that pocket and tunneling and abscess cavity

     10:20AM 24   based on the size of the Q-Tip.

     10:20AM 25   Q.  Just so I'm clear, Dr. Niezgoda, in the picture that's

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                         Niezgoda - Direct (Gulde)

 01547

     10:21AM  1   shown, the Q-Tip on the top shows how far the Q-Tip on the

     10:21AM  2   bottom can go underneath this wound?

     10:21AM  3   A.  Yes, ma'am.

     10:21AM  4   Q.  Okay.

     10:21AM  5            MS. GULDE:  Let's go to page 32 of that same exhibit,

     10:21AM  6   Trevor, please.

              7   BY MS. GULDE:

     10:21AM  8   Q.  And what's shown here?

     10:21AM  9   A.  This is a close-up of that same area.  Again, I'm

     10:21AM 10   squeezing the tissue.  You can see that red area between my

     10:21AM 11   fingers is the actual abscess and, again, I apologize, but if

     10:21AM 12   you look right on that red margin, you can see some yellow

     10:21AM 13   fluid draining out and that's actually puss draining out of

     10:21AM 14   the tissue.

     10:21AM 15   Q.  Now, was -- What was your reaction to the development of

     10:21AM 16   this abscess?

     10:21AM 17   A.  Well, if you have an abscess that develops in a wound

     10:21AM 18   regardless of what you're using that's a complication, that's

     10:21AM 19   a problem, and you immediately switch gears and so we stopped

     10:21AM 20   the BlueSky at that point and went to a topical dressing that

     10:21AM 21   we frequently use in these sort of infected wounds which is

     10:21AM 22   just a topical Dakins solution which is like an antibiotic

     10:22AM 23   solution.

     10:22AM 24   Q.  Did that resolve when you used that solution or that

     10:22AM 25   standard treatment, did that resolve the issue with the
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     10:22AM  1   granulating tissue not granulating over the muscle or the

     10:22AM  2   fascia that was shown?

     10:22AM  3   A.  No, it didn't do much to enhance the granulation tissue.

     10:22AM  4   It did settle the infection down to control the infection and

     10:22AM  5   stabilize the wound.  It didn't improve that area of tunneling

     10:22AM  6   and pocketing we had, either.  We still were left with that

     10:22AM  7   area, that hole where the abscess had been before.

     10:22AM  8   Q.  What did you decide to do next with this patient?

     10:22AM  9   A.  Well, the patient came in and he knew we were doing a

     10:22AM 10   comparison between the different products and so when he came

     10:22AM 11   back two weeks later, I said, Mr. Will, are you ready to try a

     10:22AM 12   different therapy, and he said, What do you have in mind?  I

     10:22AM 13   said, We are talking about comparing BlueSky to VAC, are you

     10:22AM 14   willing to try the VAC to see if that does any better for you.

     10:22AM 15   He agreed and we started VAC therapy on him.

     10:22AM 16            MS. GULDE:  Let's go, Trevor, to page 54 of P 28,

     10:22AM 17   please.

             18   BY MS. GULDE:

     10:22AM 19   Q.  Tell the jury what's shown here, please.

     10:22AM 20   A.  This is going to be a photograph that was taken in follow

     10:23AM 21   up after the patient was on VAC for two weeks and what you

     10:23AM 22   need to see here is that all of those other areas that had

     10:23AM 23   previously not been granulated, the fascia was still exposed,

     10:23AM 24   are now completely covered by granulation tissue.  This is

     10:23AM 25   more consistent with what we had seen many, many times
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     10:23AM  1   previously with patients with abdominal wounds, the onset of

     10:23AM  2   the granulation tissue, the development of the granulation

     10:23AM  3   tissue.  The other thing you know is that the depth of the

     10:23AM  4   wound is much, much less at this point.  The granulation

     10:23AM  5   tissue is more characteristic of the type of granulation

     10:23AM  6   tissue I like to see in healing wounds.  Do you remember that

     10:23AM  7   hamburger meat appearance that I mentioned earlier?  Here it

     10:23AM  8   is right here.  This is hamburger meat in wound healing and

     10:23AM  9   that's a very good appearance.

     10:23AM 10            MS. GULDE:  Trevor, if I could ask you to leave that

     10:23AM 11   photo up but move it to one side of the screen and put it on

     10:23AM 12   the other side.  Let's go back -- go P-28, page 25, which we

     10:23AM 13   had up previously.

             14   BY MS. GULDE:

     10:23AM 15   Q.  And can you tell the jury what's shown here, Dr. Niezgoda?

     10:24AM 16   A.  Again, this is a comparison of these wounds, a fairly

     10:24AM 17   close comparison.

     10:24AM 18   Q.  And let's orient the jury from the screen that they're

     10:24AM 19   looking at what's on the left and what's on the right, please.

     10:24AM 20   A.  Okay.  The wound on the left is the two week follow up

     10:24AM 21   photo after we had changed the patient to VAC therapy.  The

     10:24AM 22   photo on the left is the VAC treated wound for two weeks.  The

     10:24AM 23   wound on the right is the appearance of the wound after three

     10:24AM 24   weeks of BlueSky therapy.

     10:24AM 25   Q.  And -- and what was your reaction to this?  This
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     10:24AM  1   comparison.  On this one patient, Doctor.

     10:24AM  2   A.  On this one patient, my experience is that the BlueSky did

     10:24AM  3   not granulate these wounds as effectively as the VAC did.  It

     10:24AM  4   didn't heal them as effectively as the VAC did.  I saw

     10:24AM  5   complications with the use of VAC -- with the -- complications

     10:24AM  6   with the use of BlueSky in the patient that we didn't see

     10:24AM  7   with -- we typically don't see with the VAC and so there were

     10:24AM  8   a lot of differences and I mean the most striking difference

     10:25AM  9   here is that the fascia we need to granulate, we need to

     10:25AM 10   granulate to heal, was not granulating as efficiently with the

     10:25AM 11   BlueSky device.

     10:25AM 12   Q.  Is it your plan to continue to study the BlueSky product?

     10:25AM 13   A.  Absolutely.  You can't draw conclusions just on one or two

     10:25AM 14   patients.  We're continuing to look for patients, especially

     10:25AM 15   the pacer pocket.  I think that will be a very interesting

     10:25AM 16   comparison over time.  Again, we are using this information to

     10:25AM 17   build a foundation for a formal randomized control trial.  I

     10:25AM 18   want to learn a little bit more, if I can, about what we need

     10:25AM 19   to look at and what we need to study so that we can put that

     10:25AM 20   into the protocol and we can submit that to the IRB for

     10:25AM 21   approval so that we can actually study this in a scientific

     10:25AM 22   fashion.  So, yes, we're continuing to move forward with this.

     10:25AM 23   Q.  Based on the experience that you've had at this time,

     10:25AM 24   Dr. Niezgoda, what is your opinion with regard to how the

     10:25AM 25   BlueSky product, on your limited experience, compares to the
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     10:25AM  1   VAC?

     10:25AM  2            MR. McCLANAHAN:  Your Honor, can we limit it to this

     10:25AM  3   particular patient we're talking about as opposed to some --

     10:25AM  4            THE COURT:  It will being limited to -- to the

     10:25AM  5   patients that Dr. Niezgoda has treated with the BlueSky.  How

     10:26AM  6   many BlueSky Versatile 1, how many patients is that,

     10:26AM  7   Dr. Niezgoda?

     10:26AM  8            THE WITNESS:  I've treated -- I have experience with

     10:26AM  9   BlueSky in five patients, Your Honor.

     10:26AM 10            THE COURT:  Okay.  So, it's limited to those five

     10:26AM 11   patients.

     10:26AM 12   BY MS. GULDE:

     10:26AM 13   Q.  And I'm sorry I wasn't clear about that.  That's how I

     10:26AM 14   intended to limit my question.  Based on -- on the experiences

     10:26AM 15   you've had in these -- this handful of patients with the

     10:26AM 16   BlueSky product, what is your opinion with regard to how it

     10:26AM 17   compares to the VAC, the KCI VAC?

     10:26AM 18   A.  Sure.  My opinion is the comparison here it's not -- it's

     10:26AM 19   not the same.  It's not equivalent.  It's not as good as the

     10:26AM 20   VAC.  It doesn't granulate these wounds as fast or as

     10:26AM 21   efficiently.  The quality of the granulation tissue is not as

     10:26AM 22   good from -- for wound healing purposes.  I've seen more

     10:26AM 23   complications related to BlueSky than typically we've seen in

     10:26AM 24   the past with VAC therapy, so my opinion is is that it does

     10:26AM 25   not perform to the same level, it's not an equivalent
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     10:26AM  1   clinical -- we don't achieve equivalent clinical outcomes when

     10:27AM  2   using BlueSky as compared to VAC.

     10:27AM  3            THE COURT:  You have five minutes.

     10:27AM  4            MS. GULDE:  One question.

     10:27AM  5   BY MS. GULDE:

     10:27AM  6   Q.  When you talk about clinical outcomes, are you talking --

     10:27AM  7   are you addressing specifically the methodology or the

     10:27AM  8   treatment that's used with the VAC and the BlueSky in terms of

     10:27AM  9   the method or the components that were used?

     10:27AM 10   A.  I'm talking about the clinical outcomes that are achieved

     10:27AM 11   with these two devices, the BlueSky does not produce the same

     10:27AM 12   clinical outcome, the same clinical healing that I have

     10:27AM 13   experienced when using VAC therapy.

     10:27AM 14   Q.  Do you have an opinion with regard to the method that's

     10:27AM 15   used with BlueSky versus the VAC?

     10:27AM 16   A.  Yeah, it -- you know, BlueSky states that they use the

     10:27AM 17   Chariker-Jeter methodology.  I haven't seen that, either.  I

     10:27AM 18   mean, we're taking the Chariker-Jeter interpretation, which is

     10:27AM 19   used in suction in fistulas, and translating that to areas

     10:27AM 20   that are outside of that.  I don't think that that's fairly

     10:28AM 21   equivalent to either -- so I think that there's some

     10:28AM 22   difference there as well.

     10:28AM 23            MS. GULDE:  Thank you, Dr. Niezgoda.  Pass the

     10:28AM 24   witness.

     10:28AM 25            THE COURT:  Thank you very much.  We're now going to
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     10:28AM  1   take a ten minute recess and then we will have the lawyers for

     10:28AM  2   both sides, for each of the defendants sides, discuss this and

     10:28AM  3   then we'll take a five minute recess in-between the lawyers

     10:28AM  4   for the two defendants.  So, let's rise for the jury.

     10:28AM  5   Mr. Ramirez, please lead the jury out.

     10:28AM  6       (Jury out.)

     10:28AM  7            THE COURT:  Okay.  Thank you, Doctor.  You may step

     10:28AM  8   down.  And please be seated.  How much time do you need,

     10:28AM  9   Mr. McClanahan

     10:28AM 10            MR. McCLANAHAN:  We discussed it and they're going to

     10:28AM 11   give me the lion's share of the time on this witness.  They're

     10:29AM 12   going to do some others, so, Mr. Sadler, how do you want to do

     10:29AM 13   this --

     10:29AM 14            MR. SADLER:  I need about five minutes.

     10:29AM 15            MR. McCLANAHAN:  So, I'll take up to the --

     10:29AM 16            THE COURT:  You get an hour and ten minutes.  You get

     10:29AM 17   five minutes.

     10:29AM 18            MR. McCLANAHAN:  And if I finish before then, he can

     10:29AM 19   have the rest of my time.

     10:29AM 20            MR. SADLER:  That's fine.

     10:29AM 21            THE COURT:  That's true.  That's true.  Okay.  We'll

     10:29AM 22   come back in ten minutes.  Thank you so much.

     10:29AM 23       (Recess.)

     10:47AM 24            THE COURT:  Thank you, ladies and gentlemen.  Please

     10:47AM 25   be seated.  Dr. Niezgoda, thank you for returning to the
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     10:47AM  1   witness stand here.  And, Mr. McClanahan, it's your turn.

     10:47AM  2            MR. McCLANAHAN:  Thank you very much, Your Honor.

     10:47AM  3                        CROSS EXAMINATION

     10:47AM  4   BY MR. McCLANAHAN:

     10:47AM  5   Q.  Good morning, Dr. Niezgoda?

     10:47AM  6   A.  Good morning, Mr. McClanahan.

     10:47AM  7   Q.  You and I have never met before this very moment, have we?

     10:47AM  8   A.  No, sir.

     10:47AM  9   Q.  How do you do?

     10:47AM 10   A.  I am well.  How are you?

     10:47AM 11   Q.  I'm great.  Thank you very much.  You understand, as a

     10:47AM 12   beginning point I guess I want to cover this, you understand

     10:47AM 13   that part of what the jury does in a case like this is to

     10:47AM 14   evaluate what Judge Furgeson has referred to as the

     10:47AM 15   credibility of the witnesses.

     10:47AM 16   A.  Yes, sir.

     10:47AM 17   Q.  That's the jury's job.

     10:47AM 18   A.  Yes, sir.

     10:47AM 19   Q.  And by that means believability and -- one thing about --

     10:47AM 20   Do you understand one thing the jury needs to know about is

     10:48AM 21   the extent to which a witness might have a bias for one side

     10:48AM 22   or the other.  That's common sense.

     10:48AM 23   A.  Absolutely.  Yes, sir.

     10:48AM 24   Q.  And, therefore, it would be appropriate for the jury to

     10:48AM 25   have some facts so that they could determine whether or not
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     10:48AM  1   you have any bias for one side or the other.  Fair?

     10:48AM  2   A.  Yes, sir.

     10:48AM  3   Q.  Now, you mentioned, for example, in your -- in your

     10:48AM  4   opening testimony that you sometimes receive honoraria from

     10:48AM  5   KCI and I believe that you said that the honoraria that you

     10:48AM  6   got was between $200 and maybe $1500 per speech, something

     10:48AM  7   like that.  In fact, your income from KCI honoraria alone has

     10:48AM  8   been between $10,000 and $15,000 a year on average, hasn't it?

     10:48AM  9   A.  That reimbursement is sort of mixed.  Actually, I talked

     10:48AM 10   to my CPA about that.  The 1099 that reflects those numbers

     10:49AM 11   has other things in that.  For example, travel expense and

     10:49AM 12   hotel that I paid for out of my pocket that was then

     10:49AM 13   reimbursed to me, so, that may not include just honorarium,

     10:49AM 14   sir.

     10:49AM 15   Q.  Your deposition taken to May 1st, 2006, on page 10, line

     10:49AM 16   25, you were asked this question:  And in the last two years

     10:49AM 17   what has been your income from KCI honoraria and you answered

     10:49AM 18   somewhere around 10 to $15,000 a year average.

     10:49AM 19   A.  Yes, sir.

     10:49AM 20   Q.  Average.  That was your testimony then.  Correct?

     10:49AM 21   A.  Yes, sir.  That's correct.

     10:49AM 22   Q.  Now, in addition to that honoraria, you also have been

     10:49AM 23   receiving some sort of an hourly rate, compensation, I

     10:49AM 24   suppose, for your work as a quote, unquote, expert witness in

     10:49AM 25   this case on behalf of KCI.  Correct?
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     10:49AM  1   A.  Yes, sir.  That's correct.

     10:49AM  2   Q.  For example, KCI asked you on their behalf to review

     10:49AM  3   materials and prepare one or more expert reports for them,

     10:50AM  4   didn't they?

     10:50AM  5   A.  Yes, sir.

     10:50AM  6   Q.  KCI asked you to come and give testimony at one or more

     10:50AM  7   depositions for them, didn't you?

     10:50AM  8   A.  That's true.

     10:50AM  9   Q.  And you have charged, I believe it's $400 an hour for all

     10:50AM 10   that time?

     10:50AM 11   A.  That's my quoted rate.

     10:50AM 12   Q.  And now I think you also said that -- that although your

     10:50AM 13   family has been in San Antonio for what I'm sure has been a

     10:50AM 14   wonderful family vacation, you during this trial have not been

     10:50AM 15   with your family, you've been sitting in the courtroom

     10:50AM 16   listening to this testimony, again, at KCI's request.  Is that

     10:50AM 17   correct?

     10:50AM 18   A.  Yes, sir.  That's correct.

     10:50AM 19   Q.  Okay.  Now, I noticed in your resume that Ms. Gulde did

     10:50AM 20   talk about for a few minutes some -- a part of it that I

     10:50AM 21   wasn't quite sure about I wanted to ask you.  There's a

     10:50AM 22   section on it that talks about poster presentations.  Can you

     10:50AM 23   tell me what a poster presentation is?

     10:50AM 24   A.  Absolutely, yes, sir.  Poster presentation is -- I

     10:50AM 25   mentioned to you the Society For Mass Wound Care, a big

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                     Niezgoda - Cross (McClanahan)

 01557

     10:51AM  1   national meeting that what held here in San Antonio.  Posters

     10:51AM  2   are usually part of those -- those symposiums.  We will put

     10:51AM  3   together information from a clinical basis and present it in a

     10:51AM  4   poster format.  A poster is a big four foot by eight foot

     10:51AM  5   screen that is put up and often times there's several hundreds

     10:51AM  6   of these.  I think there were almost 300 of these posters at

     10:51AM  7   this meeting here in the convention center.  And on those

     10:51AM  8   posters we talk about clinical experiences.  Often times what

     10:51AM  9   they are is case reports.  You will have an experience

     10:51AM 10   using --

     10:51AM 11            MR. McCLANAHAN:  Excuse me, Your Honor.  I think he

     10:51AM 12   is telling me what a poster presentation is.  I don't want to

     10:51AM 13   cut him off, but I know we have time --

     10:51AM 14            MS. GULDE:  Would you let him finish his answer,

     10:51AM 15   please.

     10:51AM 16            THE COURT:  Ask your question to be sure we're on the

     10:51AM 17   right track.

     10:51AM 18            MR. McCLANAHAN:  Yes, sir.

     10:51AM 19   BY MR. McCLANAHAN:

     10:51AM 20   Q.  A poster presentation is a big board at one of these trade

     10:51AM 21   shows or doctor shows that you put up and stand in front of

     10:51AM 22   from time to time, isn't it?

     10:51AM 23   A.  Yes.  That's real simple.  I thought you wanted

     10:51AM 24   explanations.

     10:51AM 25   Q.  That's what I wanted to know.  So, at some of these trade
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     10:52AM  1   shows, doctors conventions, whatever they are, KCI would --

     10:52AM  2   would sponsor a poster presentation for you.  Is that true?

     10:52AM  3   A.  From time-to-time they have sponsored some of the posters,

     10:52AM  4   yes, sir.

     10:52AM  5   Q.  For example, as the doctors would come in and out, whoever

     10:52AM  6   else is attending at that show, there would be a big board

     10:52AM  7   along in the exhibition hall and you might be standing around

     10:52AM  8   the board or with the board and you would be paid by KCI to

     10:52AM  9   talk about the things on the board on their behalf or for

     10:52AM 10   them.  Is that a fair, general summary?

     10:52AM 11   A.  Yeah.  All the companies do that, whether it's BlueSky,

     10:52AM 12   KCI --

     10:52AM 13   Q.  Well, I'm not asking about all the companies --

     10:52AM 14            MS. GULDE:  Your Honor, again --

     10:52AM 15            THE COURT:  No, let's -- What I'm really worried

     10:52AM 16   about is about timing here because we are on a tight time

     10:52AM 17   basis.  Doctor, the question was --

     10:52AM 18            MR. McCLANAHAN:  Did KCI --

     10:52AM 19            THE COURT:  Repeat the question again.

     10:52AM 20   BY MR. McCLANAHAN:

     10:52AM 21   Q.  Did KCI pay you to do poster presentations for them from

     10:52AM 22   time-to-time.  That's all I'm asking?

     10:52AM 23   A.  Yes, sir.  As common pharmaceutical policy -- procedure.

     10:53AM 24   Q.  Now, let me move on to another topic, please, sir.  One of

     10:53AM 25   the things that you testified to the jury about in your direct
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     10:53AM  1   testimony was that you were -- you were asked questions about

     10:53AM  2   the need for rigorous clinical trials and the -- and the

     10:53AM  3   Medicare people.  Do you recall the discussion about that?

     10:53AM  4   A.  Yes, sir, I do.

     10:53AM  5   Q.  And you said, essentially, that -- that -- that Medicare

     10:53AM  6   insists upon clinical trials and that sort of thing and then

     10:53AM  7   you talked later about there not be any clinical trials.

     10:53AM  8   Aren't you aware, sir, that Medicare, the centers for Medicaid

     10:53AM  9   and Medicare services have approved under code A 6550 the

     10:53AM 10   wound care set of BlueSky Medical Group for negative pressure

     10:53AM 11   therapy, the pump and all supplies and accessories.  They have

     10:53AM 12   been approved by Medicare.  Do you know that, sir?

     10:54AM 13   A.  There were no randomized -- the control trials --

     10:54AM 14   Q.  That's not my question.

     10:54AM 15   A.  -- submitted for those.  But, unfortunately, that decision

     10:54AM 16   was made without that evidence, yes.  I am aware of that

     10:54AM 17   decision.

     10:54AM 18   Q.  So, you say, yes, I am aware that Medicare has approved

     10:54AM 19   BlueSky for negative pressure wound therapy.  You say on

     10:54AM 20   behalf of KCI here today that's unfortunate.  Is that correct?

     10:54AM 21   A.  No, sir.  That's not correct.  I say that on behalf of all

     10:54AM 22   wound care providers that unfortunately the decision was made

     10:54AM 23   without randomized control trials.

     10:54AM 24   Q.  Now, another thing that I believe I heard you talk about

     10:54AM 25   on direct examination was your familiarity with

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                     Niezgoda - Cross (McClanahan)

 01560

     10:54AM  1   Katherine Jeter and I think you said that you, yourself, had

     10:54AM  2   used suction with wounds.  I think you say we use it all the

     10:54AM  3   time and it's similar to the Chariker-Jeter technique.

     10:54AM  4   Correct?

     10:54AM  5   A.  Yes, sir.  I have experience in using suction in fistulas

     10:54AM  6   and various wounds similar to what was talked about in the

     10:54AM  7   Katherine Jeter article, yes.

     10:55AM  8   Q.  Therefore, you do not advocate to this jury that we

     10:55AM  9   eliminate the availability of the Chariker-Jeter technique to

     10:55AM 10   the medical community, do you?

     10:55AM 11   A.  I think that, you know, the management of fistulas, the

     10:55AM 12   control of the drainage from fistulas with highly draining

     10:55AM 13   wounds with fistulas, you need to have some technique, so, no,

     10:55AM 14   I don't advocate eliminating that technique for fistula

     10:55AM 15   management.

     10:55AM 16   Q.  So, one thing that we can establish from the lawsuit is

     10:55AM 17   that regardless of your views about the VAC and we understand

     10:55AM 18   you've got very high views about the VAC and I'm not going to

     10:55AM 19   question you about those, but you do believe that doctors

     10:55AM 20   should have a choice and if doctors want to use the

     10:55AM 21   Chariker-Jeter technique in their practice for their patients

     10:55AM 22   for their reasons, they should be allowed to do that,

     10:55AM 23   shouldn't they?

     10:55AM 24   A.  They can use whatever technology they chose on a given

     10:55AM 25   wound, sure.
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     10:55AM  1   Q.  Absolutely.  For example, there may be a given doctor in

     10:55AM  2   America who for his or her patient might not choose to treat

     10:56AM  3   that patient exactly the same way you did, mightn't there?

     10:56AM  4   A.  There are variations in the management of patients, yes,

     10:56AM  5   across the country.

     10:56AM  6   Q.  Of course.  And certainly one of the things as a -- as a

     10:56AM  7   doctor that you would want to see is that physicians have

     10:56AM  8   available to them to use in their discretion all the tools

     10:56AM  9   that they can possibly think are necessary to help their

     10:56AM 10   patient under their patient's circumstances.  Correct?

     10:56AM 11   A.  With a caveat that those devices are, in fact, performing

     10:56AM 12   and helping the patient, yes.  If there are devices out there

     10:56AM 13   that clearly do not help patients then I would say no, I don't

     10:56AM 14   think those things should be available to anybody.

     10:56AM 15   Q.  Now, you did say with regard to -- you were questioned

     10:56AM 16   about this tearing out healthy tissue and as I understand it,

     10:56AM 17   you said that using the VAC it is possible to tear out healthy

     10:56AM 18   tissue if it's not done the way you do it at your place,

     10:56AM 19   following -- I'm sure you follow wonderful protocols.  But

     10:57AM 20   others who don't follow the correct protocols might, in fact,

     10:57AM 21   tear out healthy tissues, mightn't they?

     10:57AM 22   A.  I think what my statement was is not necessarily the way I

     10:57AM 23   do things.  We follow in our clinic the advice and

     10:57AM 24   recommendations for appropriate dressing changes and when the

     10:57AM 25   VAC is used with the appropriate guidelines and the
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     10:57AM  1   appropriate dressing changes and the timing of the dressing

     10:57AM  2   changes, we have not seen tearing out of tissue.

     10:57AM  3   Q.  Thank you.  And if others maybe do it differently, for

     10:57AM  4   whatever reason, then healthy tissue can be torn out with it

     10:57AM  5   if they didn't follow the correct protocol.  Correct?

     10:57AM  6   A.  I would see that as a complication of the use of that

     10:57AM  7   device.

     10:57AM  8   Q.  Now, you talked about the use of wall suction and you

     10:57AM  9   would agree with me, wouldn't you, that wall suction is not a

     10:57AM 10   portable thing?

     10:57AM 11   A.  No, I wouldn't characterize wall suction as being

     10:58AM 12   portable.

     10:58AM 13   Q.  If somebody needs a portable suction device, for whatever

     10:58AM 14   reason, they need a portable suction device not wall suction.

     10:58AM 15   A.  You can use portable suction devices in lieu of wall

     10:58AM 16   suction in certain settings I would agree to that.

     10:58AM 17   Q.  For instance, if somebody want to use wall suction, one of

     10:58AM 18   the things that they have to have for wall suction would be a

     10:58AM 19   regulator to put into it to determine how much suction they

     10:58AM 20   getting, wouldn't it?

     10:58AM 21   A.  Yes, sir.  There should be a regulator to regulate the

     10:58AM 22   amount of suction.

     10:58AM 23   Q.  If suction is needed and you are in some place where wall

     10:58AM 24   suction is either not available or convenient, portable

     10:58AM 25   suction is okay and, in fact, wall suction is not portable by
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     10:58AM  1   definition.  Do you agree with that?

     10:58AM  2   A.  You asked me two questions there.  You know, wall suction

     10:58AM  3   is, in fact, not portable.  You're absolutely correct.  As far

     10:58AM  4   as the portability of a device, if that device is supplying

     10:58AM  5   suction in an appropriate setting for an appropriate need then

     10:59AM  6   I would say, yes, it would be appropriate, but I would have to

     10:59AM  7   qualify that by saying it needs -- the portable device needs

     10:59AM  8   to be used in an appropriate setting.

     10:59AM  9   Q.  I believe I heard you make some comments about what you

     10:59AM 10   were considering to be BlueSky's presence or lack of ethics

     10:59AM 11   and I was curious.  It raised a point in my mind.  When you

     10:59AM 12   were testifying earlier, you -- you chose to mention pretty

     10:59AM 13   freely the identity of General Yeager's wife as someone you

     10:59AM 14   had treated and what her treatment was.  I was under the

     10:59AM 15   understanding that HIPPA was supposed to prevent doctors

     10:59AM 16   releasing the names in public forums of their patients and

     10:59AM 17   their treatment.  Did I get something wrong about HIPPA?

     10:59AM 18   A.  No.  That's -- that's the understanding of HIPPA.

     10:59AM 19   Unfortunately, I may have -- I'm not in a courtroom every day,

     10:59AM 20   sir.  I don't necessarily play by these rules and I've heard

     10:59AM 21   other references to patients made.  I was under the impression

     10:59AM 22   that this was a protected environment, so if I violated that,

     10:59AM 23   I do apologize for that.

     11:00AM 24   Q.  Sir, do you make it a point to talk about your patients

     11:00AM 25   and their identities in your casual conversations at cocktail
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     11:00AM  1   parties?

     11:00AM  2   A.  Oh, no, sir.  No.

     11:00AM  3   Q.  The point is that in your zeal to advocate on behalf of

     11:00AM  4   KCI, you thought it would be impressive to mention General

     11:00AM  5   Yeager's wife by name as one of your patients, didn't you?

     11:00AM  6   A.  I did do that, yes, sir.

     11:00AM  7   Q.  Now, you said that BlueSky refused to provide a pump to

     11:00AM  8   you.  Who at BlueSky did you talk to?  Did you talk to

     11:00AM  9   Mr. Weston?

     11:00AM 10   A.  The communication between BlueSky and my research team was

     11:00AM 11   handled by one of several of my research nurses.

     11:00AM 12   Q.  Ah.  So, first of all, you don't even know who your

     11:00AM 13   research nurse talked to to try to even get a BlueSky device,

     11:00AM 14   do you?

     11:00AM 15   A.  I know it was -- one of the people that was talked to was

     11:00AM 16   the distributor for BlueSky.

     11:00AM 17   Q.  Thank you.  A distributor.  You understand, don't you,

     11:01AM 18   that the way BlueSky -- BlueSky pumps are distributed in

     11:01AM 19   America is that they're typically provided from the company to

     11:01AM 20   several distributors and the distributors then provide them

     11:01AM 21   out.  You never talked to BlueSky.  You never called

     11:01AM 22   Mr. Weston, Mr. Johnson, or anybody at BlueSky in Carlsbad,

     11:01AM 23   California, to say, I am Dr. Neitsgowski.  I would like to get

     11:01AM 24   one of your pumps to do some work on it.  You never did that,

     11:01AM 25   did you?
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     11:01AM  1   A.  I didn't introduce myself as Neitsgowski, but I made phone

     11:01AM  2   calls to BlueSky -- to several people in BlueSky.  We also --

     11:01AM  3   Q.  Excuse me.  Let me clarify that.

     11:01AM  4            MS. GULDE:  Your Honor, can he please finish his

     11:01AM  5   question.

     11:01AM  6            THE COURT:  Well --

     11:01AM  7            MS. GULDE:  Or his answer.  I'm sorry.

     11:01AM  8            THE COURT:  Finish your question -- Tell me who you

     11:01AM  9   called.  Are you talking about yourself personally, sir?

     11:01AM 10   Doctor?

     11:01AM 11            THE WITNESS:  No, sir.

     11:01AM 12            THE COURT:  Okay.  Just clarify who -- who made calls

     11:01AM 13   to whom.

     11:01AM 14            THE WITNESS:  Sure.

     11:01AM 15   A.  As I mentioned earlier, my research team, my nurses

     11:01AM 16   communicated with several people at BlueSky.  They also talked

     11:02AM 17   to Mr. Todd at Medela asking for pumps.

     11:02AM 18   Q.  So, the first point so the jury's clear about this, you,

     11:02AM 19   Dr. Niezgoda, the expert witness who's come to testify at the

     11:02AM 20   trial, not one of your research people, but you're the witness

     11:02AM 21   here, you did not call BlueSky personally and ask for

     11:02AM 22   anything, did you?

     11:02AM 23   A.  No.  That -- that --

     11:02AM 24   Q.  The answer is, Yes, I did not do that.

     11:02AM 25   A.  The request for pumps from both of these companies were
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     11:02AM  1   accomplished by my research team.

     11:02AM  2   Q.  So, the answer is, Yes, sir, I did not make that call

     11:02AM  3   personally.  Is that true?

     11:02AM  4   A.  The answer is, yes, sir, I did not personally get on the

     11:02AM  5   phone and place a call to BlueSky or Medela.

     11:02AM  6   Q.  And your understanding is that if your -- if your research

     11:02AM  7   assistants ask for help from BlueSky, in fact, even they

     11:02AM  8   didn't call BlueSky, they called some distributors of BlueSky.

     11:02AM  9   A.  That was --

     11:02AM 10   Q.  That's what you understand.

     11:02AM 11   A.  I understand they called BlueSky.

     11:02AM 12   Q.  That's all from what your people told you, not from your

     11:02AM 13   personal knowledge.  Correct?

     11:02AM 14   A.  I was told that my nurses called BlueSky and Medela in an

     11:03AM 15   attempt to obtain pumps for this trial is what I was told.

     11:03AM 16   Q.  You talked about this price comparison between BlueSky and

     11:03AM 17   KCI.  Now, you understand that KCI normally prefers not to

     11:03AM 18   sell their VAC product but to rent it.

     11:03AM 19   A.  Yes, sir.  I'm aware of that.

     11:03AM 20   Q.  But sometimes they do sell it and when they sell it do you

     11:03AM 21   understand that they sell for -- to the government I think for

     11:03AM 22   $28,000 a unit.  Do you know that?

     11:03AM 23   A.  I'm not aware of that.

     11:03AM 24   Q.  Do you have any idea what the price is that KCI actually

     11:03AM 25   charges when they finally agree to charge somebody for one of
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     11:03AM  1   these things?

     11:03AM  2   A.  I'm not involved in that part of the business with Aurora

     11:03AM  3   so I can't comment on what those pricing structures are.

     11:03AM  4   Q.  Now, I want to talk a little bit, please, sir, about the

     11:04AM  5   limited use that you have had with the -- with the Versatile

     11:04AM  6   1.  As I understand it, the first time that you got involved

     11:04AM  7   with the patients that you've testified about today was

     11:04AM  8   sometime in the last several months?

     11:04AM  9   A.  The two patients that I testified today have been managed

     11:04AM 10   in our wound clinic over the last two to three months, yes,

     11:04AM 11   sir.

     11:04AM 12   Q.  Let me pursue those words for a second, okay?  Point

     11:04AM 13   number one is you knew at the time this management occurred

     11:04AM 14   that you would be likely giving testimony in this trial.

     11:04AM 15   Correct?

     11:04AM 16   A.  Well, quite frankly, the decision at that point had not

     11:04AM 17   been made of whether I was going to be called or not, so I

     11:04AM 18   would have to say the answer is, no, I was not absolutely

     11:04AM 19   aware of that.

     11:04AM 20   Q.  So, the deciders about whether you would be called would

     11:04AM 21   be KCI.  If KCI called you, you were going to come and you

     11:04AM 22   were -- you were waiting to find out what their decision would

     11:05AM 23   be about whether to call you or not.  Correct?

     11:05AM 24   A.  I agreed to serve as an expert witness and told them that

     11:05AM 25   if I was called I would try to work that into my schedule and
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     11:05AM  1   accommodate it, yes, sir.

     11:05AM  2   Q.  Now, the way that you -- the way that you treat these

     11:05AM  3   patients, and I'm not suggesting any impropriety here, I'm

     11:05AM  4   trying to make sure the jury is clear on what your personal

     11:05AM  5   involvement is, okay?

     11:05AM  6   A.  Sure.

     11:05AM  7   Q.  That's where I'm heading to.  Now, you have a clinic in

     11:05AM  8   Wisconsin.

     11:05AM  9   A.  I have several clinics in Wisconsin, yes, sir.

     11:05AM 10   Q.  Several clinics.  Okay.  And so you have a lot of other

     11:05AM 11   doctors who work for you?

     11:05AM 12   A.  I have other physicians that are in our group, yes.

     11:05AM 13   Q.  Okay.  Now, when patients, when you see patients typically

     11:05AM 14   they come to the clinic and you see them at the clinic.

     11:05AM 15   Correct?

     11:05AM 16   A.  That is correct, yes, sir.

     11:05AM 17   Q.  And then they go back to wherever they came from.  Maybe

     11:05AM 18   you put them on a VAC, for example, and maybe they go back to

     11:05AM 19   a nurse being home or some other place for a couple of weeks,

     11:05AM 20   and then they come back to be followed up again at the clinic?

     11:06AM 21   A.  That's the way it typically runs, yes, sir.

     11:06AM 22   Q.  Okay.  So, for example, the two patients that you

     11:06AM 23   mentioned in your testimony to Ms. Gulde earlier, the first

     11:06AM 24   patient who I think you said was a pocket pacer patient?

     11:06AM 25   A.  Pacer pocket infection.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                     Niezgoda - Cross (McClanahan)

 01569

     11:06AM  1   Q.  Pacer pocket.  Okay.  That patient would have been

     11:06AM  2   somebody -- I think we see that -- that that patient first

     11:06AM  3   came to see you -- Well, he had been discharged out of the

     11:06AM  4   hospital and he didn't see anybody for two weeks and then he

     11:06AM  5   came to see you?

     11:06AM  6   A.  Yes, sir.  That's correct.

     11:06AM  7   Q.  And -- Now, when he was discharged out of the hospital,

     11:06AM  8   was he on the Versatile 1 then?

     11:06AM  9   A.  When he was discharged, he was, in fact, on the Versatile

     11:06AM 10   1.  Yes, sir.

     11:06AM 11   Q.  So, the jury is clear, this gentleman had had a heart

     11:06AM 12   procedure of some kind?

     11:06AM 13   A.  He had a placement of a pacer device.

     11:07AM 14   Q.  Got it.  So, the pacer that had been put in on one side

     11:07AM 15   was malfunctioning or something happened to it, they had to

     11:07AM 16   remove that pacer.  They put it in on the other side, the

     11:07AM 17   pacer surgery, and that left a wound to be dealt with where

     11:07AM 18   the old pacer used to be?

     11:07AM 19   A.  Perfect.

     11:07AM 20   Q.  Good.  Thank you.  So, we're talking about the old pacer

     11:07AM 21   wound site as the place that you're looking at here.  Correct.

     11:07AM 22   A.  That's what we were looking at.  Yes, sir.

     11:07AM 23   Q.  So, the gentlemen gets discharged from the hospital, comes

     11:07AM 24   to you and you put him on or you prescribe for him a Versatile

     11:07AM 25   1?
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     11:07AM  1   A.  That's -- Yes, sir.

     11:07AM  2   Q.  The BlueSky product.

     11:07AM  3   A.  Right.

     11:07AM  4   Q.  And then that person goes home or some other place for a

     11:07AM  5   couple of weeks.  Right?

     11:07AM  6   A.  Well, right.  He was discharged from the hospital.  My

     11:07AM  7   team put the BlueSky on while he was in the hospital.  He was

     11:07AM  8   given instructions.  We arranged for what we call the Visiting

     11:07AM  9   Nurse Association.  These are nurses that go to the home to do

     11:07AM 10   the dressing change.  Those nurses were instructed in the

     11:07AM 11   technique of BlueSky.  We bought them as part of this

     11:08AM 12   inservice team.  We actually specifically designated one of

     11:08AM 13   the nurses on the visiting nurse that would see this patient

     11:08AM 14   in follow up so we could maintain consistency of the dressing.

     11:08AM 15   That nurse went to the home, changed the dressing Monday,

     11:08AM 16   Wednesday, Friday basis and then after two weeks that patient

     11:08AM 17   came back to see us in the wound care clinic.

     11:08AM 18   Q.  Now, was that the patient you showed the photographs of,

     11:08AM 19   the kind of grisly pictures where we had a comparison

     11:08AM 20   side-by-side of what the wound looked like of the Versatile 1

     11:08AM 21   and the wound of the other?

     11:08AM 22   A.  No, sir.  I believe that was the abdominal wound.

     11:08AM 23   Q.  I'm going to come to that in one in a second but I want to

     11:08AM 24   finish the heart wound patient first.  First of all, you did

     11:08AM 25   not put the Versatile 1 on the heart patient yourself.  You
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     11:08AM  1   instructed your team to do that.  Correct?

     11:08AM  2   A.  No, no, no.  We -- As I said earlier, in the hospital --

     11:08AM  3   I'll try to clarify this for you.  We operate as a team.

     11:08AM  4   Wound care is done as a team.  My team, my nurses, we went up

     11:08AM  5   and placed that BlueSky device on the patient.

     11:08AM  6   Q.  You did it yourself?

     11:09AM  7   A.  Right.

     11:09AM  8   Q.  Personally?

     11:09AM  9   A.  Well, I mean I was there at the time of the placement.

     11:09AM 10   Q.  Okay.  Now, so that patient then goes out with the

     11:09AM 11   Versatile 1 that you and your team have put on and comes back

     11:09AM 12   about two weeks later.

     11:09AM 13   A.  Yes, sir.

     11:09AM 14   Q.  And when the patient came back for two weeks later you

     11:09AM 15   noted that the wound had decreased in size, didn't you?

     11:09AM 16   A.  It had shown some decrease in size, yes, sir.

     11:09AM 17   Q.  You also noted that it had a cleaner, viable wound base,

     11:09AM 18   didn't you?

     11:09AM 19   A.  Yes, sir.

     11:09AM 20   Q.  You also noted that there was some granulation tissue

     11:09AM 21   present, didn't you?

     11:09AM 22   A.  I noted those things, yes, sir.

     11:09AM 23   Q.  All of those things occurred at the mid April progress

     11:09AM 24   report when the patient came back to your -- to your place to

     11:09AM 25   see you?
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     11:09AM  1   A.  Those were observations, yes, sir.

     11:09AM  2   Q.  Then she went -- he or she -- it's a male?

     11:09AM  3   A.  Yes.  It's a male.

     11:09AM  4   Q.  The male then, the gentleman went back.  Whatever happened

     11:09AM  5   happened where he was.  He came back two -- after two more

     11:10AM  6   weeks and you then removed the Versatile 1?

     11:10AM  7   A.  Right.  When he came back for the next follow up, we again

     11:10AM  8   decided to remove the BlueSky because he had achieved a state

     11:10AM  9   of healing, if you will, that would have allowed us to

     11:10AM 10   transition off the device.  Yes.

     11:10AM 11   Q.  Perfect.  Let's stop there.  So, what we know is that as

     11:10AM 12   to the first of these two patients, all you put on the patient

     11:10AM 13   was the Versatile 1.  Correct?  Correct?

     11:10AM 14   A.  That's all we put on him, yes, sir.

     11:10AM 15   Q.  And when the person -- when the patient ultimately came

     11:10AM 16   back, you decided that he had progressed to a sufficient stage

     11:10AM 17   of healing enough that you took the Versatile 1 off, he didn't

     11:10AM 18   need a VAC, he ultimately was discharged and went on his way?

     11:10AM 19   A.  Well, it's not quite right.  We transitioned him.  As we

     11:10AM 20   normally do in these wounds, we use these devices to get the

     11:10AM 21   wound to a certain stage.  Once they are to a certain stage,

     11:10AM 22   we then transition to a different type of dressing.  He

     11:11AM 23   reached the stage where we felt it was appropriate to

     11:11AM 24   transition to a different type of dressing, so we removed the

     11:11AM 25   BlueSky device, made that transition to a different type of
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     11:11AM  1   wound care product.  No, he wasn't discharged.  Then he

     11:11AM  2   continued to follow up with us.

     11:11AM  3   Q.  Then I make this point then:  When he came back and he had

     11:11AM  4   transitioned sufficiently healing-wise, you didn't say, oh, my

     11:11AM  5   gosh, the Versatile 1 is hurting him.  Take it off and put a

     11:11AM  6   VAC back on him immediately.  That didn't happen with patient

     11:11AM  7   number one, did it?

     11:11AM  8   A.  We did not notice any complications in patient number 1 --

     11:11AM  9   Q.  Thank you.

     11:11AM 10   A.  -- at the four week visit.  Right.  When we took him off

     11:11AM 11   the BlueSky.

     11:11AM 12   Q.  Now, let me move on to patient number two, because that's

     11:11AM 13   the second of the only two patient that you have talked about

     11:11AM 14   specifically with this jury.  Patient number two is the one

     11:11AM 15   that we have the pretty grisly photographs about.

     11:11AM 16   A.  Right.

     11:11AM 17   Q.  We think they're grisly.  I'm sure you get used to them

     11:11AM 18   after time.  But it's a serious wound, an abdominal wound?

     11:11AM 19   A.  Yes, sir.

     11:11AM 20   Q.  Now, what you did with this patient is -- Let's take a --

     11:11AM 21   a point zero date.  Okay?  I'm going to call this ground zero.

     11:12AM 22   Point zero.  This is where you start your work with her?

     11:12AM 23   A.  April 5th.

     11:12AM 24   Q.  Him or her?

     11:12AM 25   A.  Him.  April 5th.
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     11:12AM  1   Q.  Okay.  April 5th, 2006, would be ground zero.  This is

     11:12AM  2   just actually -- we're just now into -- kind of in June, so

     11:12AM  3   this is barely two months ago?

     11:12AM  4   A.  Yes, sir.

     11:12AM  5   Q.  That's day one with this particular patient and you.  Now,

     11:12AM  6   what happened was that you put the Versatile 1 on him, he came

     11:12AM  7   back, you saw him two weeks later, and at that time you saw no

     11:12AM  8   evidence of infection yourself at that time.  This is the

     11:12AM  9   first visit two weeks later.

     11:12AM 10   A.  Well, I showed you the appearance of the wound dressing

     11:12AM 11   and -- so, he was clearly colonized.  That dressing was

     11:12AM 12   clearly colonized with bacteria which is the reason I took a

     11:12AM 13   photo of that dressing.

     11:12AM 14   Q.  Bear with me just a second here, please.  Do you recall

     11:13AM 15   that your deposition was taken just last night on this topic?

     11:13AM 16   A.  Yes, sir.

     11:13AM 17   Q.  And just last night you testified at page -- at page 231,

     11:13AM 18   this begins at line 20.  Question:  Okay.  And as a

     11:13AM 19   consequence of this photograph, did you make any change to the

     11:13AM 20   treatment of this individual?  Your answer was:  The wound

     11:13AM 21   was -- we took the dressing off.  The wound was irrigated and

     11:13AM 22   cleansed and examined, evaluated, measured, photographed,

     11:13AM 23   obviously, and dressings that are discolored and yellow are

     11:13AM 24   not necessarily indications of concern for infection.  Did you

     11:13AM 25   testify to that last night?
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     11:13AM  1   A.  Yes, sir, I did.

     11:13AM  2   Q.  You went on to say they need to be evaluated for infection

     11:14AM  3   but I saw no evidence of infection at that point.  True

     11:14AM  4   statement?

     11:14AM  5   A.  That is a true statement.

     11:14AM  6   Q.  You then went on, So, no, we put the patient back on

     11:14AM  7   BlueSky at that point.  Correct?

     11:14AM  8   A.  Exactly what we did.  Yes, sir.

     11:14AM  9   Q.  Okay.  Now, when that patient was home, that gentleman was

     11:14AM 10   home, you don't know of your own personal knowledge what, if

     11:14AM 11   anything, that gentleman did to readjust his suction pressure

     11:14AM 12   or readjust his bandages or anything like that because you

     11:14AM 13   weren't there while he was at home?

     11:14AM 14   A.  Well, I know what he told me.

     11:14AM 15   Q.  That's not what I'm asking you.  We're talking about what

     11:14AM 16   you observed.

     11:14AM 17   A.  I did not observe -- I never went to his home so I did not

     11:14AM 18   directly observe anything in his home, no, sir.

     11:14AM 19   Q.  So, -- so, you have no personal knowledge what, if

     11:14AM 20   anything, he or others might have done on purpose or

     11:15AM 21   accidently to the dressing, the BlueSky Versatile 1 dressing,

     11:15AM 22   while he was at home?

     11:15AM 23   A.  Not personal knowledge, but I did witness --

     11:15AM 24   Q.  Personal knowledge is what I'm asking.

     11:15AM 25   A.  I guess we're talking terminology here.  I have knowledge
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     11:15AM  1   of what happened, I didn't personally witness it.

     11:15AM  2   Q.  That's what I'm asking.  We're talking about what you

     11:15AM  3   yourself know.  Now, if you were going to be monitoring him,

     11:15AM  4   for example, in a very controlled fashion so that you could

     11:15AM  5   tell the jury exactly what happened, one way to do that would

     11:15AM  6   be for the patient to be in the hospital where the doctors and

     11:15AM  7   nurses can continually be monitoring the patient physically

     11:15AM  8   themselves, wouldn't it?

     11:15AM  9   A.  I guess that would be one way of doing it.  I don't think

     11:15AM 10   that's a very common approach to these trials.

     11:15AM 11   Q.  That's not my question about common or not.  I'm trying to

     11:15AM 12   say if we want to know absolutely -- I mean, you are sitting

     11:15AM 13   here, you say you've used Versatile 1 on two patients that

     11:16AM 14   you've testified here about today and -- and the jury is

     11:16AM 15   having to evaluate what you have to say about the Versatile 1,

     11:16AM 16   whether it works or not --

     11:16AM 17   A.  Sure.

     11:16AM 18   Q.  -- based upon only two patients.  Do you understand me?

     11:16AM 19   A.  I understand you.

     11:16AM 20   Q.  Okay.  Now, if -- I'm really just trying to -- to make

     11:16AM 21   this point that if we wanted to know exactly what happened to

     11:16AM 22   the dressing while that patient was under the care of the

     11:16AM 23   Versatile 1, the best way to do that would be to have the

     11:16AM 24   patient in the hospital for the whole time where he or she

     11:16AM 25   could be monitored by the staff.  Correct?
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     11:16AM  1   A.  The best way would be to have a single person, whether

     11:16AM  2   it's a physician or a nurse, sit by the bed side and watch

     11:16AM  3   that dressing, perform each dressing, and make sure no one

     11:16AM  4   tampers with that dressing.  That never happened so, that

     11:16AM  5   would be the best way.

     11:16AM  6   Q.  Now --

     11:16AM  7   A.  I -- you know, we -- we send patients out on trials -- OUR

     11:16AM  8   trials, our clinical trials send the patient out, home, their

     11:16AM  9   dressings are changed either by family members or by visiting

     11:17AM 10   nurses and they are brought in for evaluation.  Sometimes on a

     11:17AM 11   weekly basis, sometimes on an every other week basis, but

     11:17AM 12   no -- at no time, in none of the studies I've done, the

     11:17AM 13   studies I've shown you, eight or ten studies up there, a

     11:17AM 14   single provider, whether it's myself or my nurses assigned to

     11:17AM 15   that patient, to do every single dressing change and watch

     11:17AM 16   that patient on a daily basis.  It doesn't happen.

     11:17AM 17   Q.  Are you through?

     11:17AM 18   A.  Yes.

     11:17AM 19   Q.  You talked about this ugly thing with the yellow when you

     11:17AM 20   saw the dressing with the -- it looked like to me a little

     11:17AM 21   kind of a wadded up area where the dressing was yellow and

     11:17AM 22   kind of --

     11:17AM 23   A.  With the mucus, right.  Right.

     11:17AM 24   Q.  Perfect.  Now, do you know, sir, the BlueSky in their

     11:17AM 25   various kits sells both Jackson Pratt drains and channel

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                     Niezgoda - Cross (McClanahan)

 01578

     11:17AM  1   drains?

     11:17AM  2   A.  I am aware of that, yes, sir.

     11:17AM  3   Q.  And that there was a channel drain shown in that

     11:17AM  4   particular drawing -- that photograph.  Did you notice that?

     11:17AM  5   A.  Are you talking about the abdominal wound patient?

     11:17AM  6   Q.  Yes, sir.  The one that you said that ugly yellow thing to

     11:18AM  7   the jury.  That was a channel drain, wasn't it?

     11:18AM  8   A.  No, it was not.

     11:18AM  9   Q.  That was a different kind of a drain?

     11:18AM 10   A.  That patient was managed on a Chariker-Jeter basic kit so

     11:18AM 11   that would have been a flat drain.

     11:18AM 12   Q.  A flat drain.

     11:18AM 13   A.  It was not a channel drain, no.

     11:18AM 14   Q.  By the way, you say the Chariker-Jeter basic kit.  Where

     11:18AM 15   did the outside covering come from that you put over all of

     11:18AM 16   the kit to make sure the suction stays maintained, where did

     11:18AM 17   that come from?

     11:18AM 18   A.  Well, we used the basic kit in this patient which had the

     11:18AM 19   flat drain, we utilized that.  Also inside that basic kit was

     11:18AM 20   the tubing to connect the drain with a christmas tree to the

     11:18AM 21   tubing, the tubing was then connected to the pump.  That was

     11:18AM 22   what was inside our kit.  The BlueSky folks when they came to

     11:18AM 23   inservice us instructed us to take crolex or gauze from our

     11:18AM 24   supply and use that for the wound packing and also use

     11:18AM 25   Tagaderm which is what we use as our sealant in our hospital
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     11:19AM  1   system over that to seal it.

     11:19AM  2   Q.  Now, just assume with me for a minute that the kit that

     11:19AM  3   BlueSky provides, I don't know what this distributor may have

     11:19AM  4   provided for you or not, but assume for a minute that the

     11:19AM  5   testimony is that the kit that BlueSky provides contains in

     11:19AM  6   it -- you heard -- you've heard Opsite before, haven't you?

     11:19AM  7   A.  Yes, sir, I have.

     11:19AM  8   Q.  And you understand that what we're talking about here,

     11:19AM  9   we're talking about the -- the outer material that is sticky

     11:19AM 10   that is put over the whole kitten kabootel to hold the vacuum

     11:19AM 11   in.

     11:19AM 12   A.  I'm very familiar with those dressings, yes, sir.

     11:19AM 13   Q.  So, for example, if I had a wound in my leg right here

     11:19AM 14   and -- big gash and we put the drain and the gauze and the

     11:19AM 15   tubing and all that stuff and got it sealed up, the last thing

     11:19AM 16   we would do is we would put Opsite over that to seal it,

     11:19AM 17   right?

     11:19AM 18   A.  That's one of the products that you can use to seal it,

     11:20AM 19   yes.

     11:20AM 20   Q.  As I understand -- I may be permanently sealed here.  It's

     11:20AM 21   actually, this grid part I guess you can take measurements on

     11:20AM 22   and underneath it it's kind of like a stretchy plastic thing,

     11:20AM 23   isn't it?

     11:20AM 24   A.  They all have some variation of how they are packaged but

     11:20AM 25   they all have sort of have the same basic structure, yes.
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     11:20AM  1   Q.  And we may hear -- Well, we will do that later on.  But

     11:20AM  2   whatever it is that you used --

     11:20AM  3   A.  I used the -- I used the Chariker.

     11:20AM  4   Q.  May I finish my question?

     11:20AM  5   A.  I'm sorry.

     11:20AM  6   Q.  Whatever it is that you used was not taken out of the

     11:20AM  7   BlueSky kit.  You took something off the shelf at your

     11:20AM  8   hospital called Tagaderm, didn't you?

     11:20AM  9   A.  That's not true.  We did use the BlueSky kit.  It was

     11:20AM 10   labeled with a BlueSky label.  I mean, we used the

     11:20AM 11   Chariker-Jeter basic BlueSky kit that was provided to us.  It

     11:20AM 12   was labeled BlueSky.  I used the BlueSky kit.  In that kit

     11:20AM 13   there was no gauze and there was no Opsite or Tagaderm.

     11:20AM 14   Again, at the inservice people at -- from BlueSky that did our

     11:21AM 15   training instructed us in the technique and that's the

     11:21AM 16   technique we used on both of these patients that we've been

     11:21AM 17   discussing.

     11:21AM 18   Q.  Now, I take it that the Opsite and the Tagaderm do the

     11:21AM 19   same thing, they are interchangeable to you?

     11:21AM 20   A.  Essentially, from my standpoint, they would be, yes, sir.

     11:21AM 21   Q.  We had testimony, for example, Dr. Morykwas -- Well, you

     11:21AM 22   would have been here to hear the testimony, remember, showed

     11:21AM 23   us some documents and agreed that Opsite was a semipermeable

     11:21AM 24   membrane.  Do you recall that testimony?

     11:21AM 25   A.  I mean, I recall the testimony.  I can't comment on, you
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     11:21AM  1   know, the differences between permeability in these dressings.

     11:21AM  2   That's not my area of expertise.

     11:21AM  3   Q.  But from your expertise, from your standpoint what you do

     11:21AM  4   every day, you treat Opsite and Tagaderm pretty much as the

     11:21AM  5   same, interchangeable?

     11:21AM  6   A.  Well, I don't treat them the same.  We don't use Opsite.

     11:21AM  7   Premier has provided Aurora with Tagaderm and so that is our

     11:21AM  8   product that we use in that category of dressing, so I don't

     11:21AM  9   have the choice to use Opsite or Tagaderm.

     11:21AM 10   Q.  Let's go back to the abdominal wound patient.

     11:22AM 11   A.  Yes.

     11:22AM 12   Q.  So, the patient has been on Versatile 11.

     11:22AM 13   A.  Yes.

     11:22AM 14   Q.  Come back for the first two weeks -- for the first two

     11:22AM 15   week visit, and you don't take the Versatile 1 off.

     11:22AM 16   A.  Well, we took it off when we changed the dressing.

     11:22AM 17   Q.  Changed the dressing.  But, I mean, you were there for

     11:22AM 18   that.

     11:22AM 19   A.  I was there for that.

     11:22AM 20   Q.  And so you, the expert doctor in wound care, when this

     11:22AM 21   patient comes back having had the Versatile 1 on his abdomen

     11:22AM 22   for two solid weeks, you looked at it, you treated it, you

     11:22AM 23   supervised the changing of the dressings and you didn't take

     11:22AM 24   the Versatile 1 off, you put it back on and sent him back home

     11:22AM 25   for another two weeks.  Is that a correct statement?
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     11:22AM  1   A.  Yeah.  See, he was placed -- he was released from our

     11:22AM  2   clinic with a new dressing on his wound and was maintained on

     11:22AM  3   BlueSky therapy.  That is correct.

     11:22AM  4   Q.  Now, he then comes back and he -- he then comes back two

     11:22AM  5   weeks later.

     11:22AM  6   A.  Well, actually, it was a week later.

     11:22AM  7   Q.  A week later.  And like the first two weeks, during that

     11:22AM  8   week you have no personal knowledge of what, if anything,

     11:22AM  9   happened to that patient and his dressing and his vacuum

     11:23AM 10   suction pressure while he was out of your office?

     11:23AM 11   A.  No.  As I sated earlier, all of the wound care clinic

             12   patients when they are discharged will have dressing changes

     11:23AM 13   done by family members, by visiting nurses, so I was not

     11:23AM 14   there for those dressing changes.

     11:23AM 15   Q.  So, this time he comes back and you showed us the pictures

     11:23AM 16   that the wound is worse.

     11:23AM 17   A.  Yes, sir.

     11:23AM 18   Q.  And it's got -- it's got fascia, the different things you

     11:23AM 19   talked about in it.  I won't go back over all that with you.

     11:23AM 20   Let's just say it's worse, okay?  Because it was worse, what

     11:23AM 21   you did at this point is you took him off of the Versatile 1.

     11:23AM 22   Correct?

     11:23AM 23   A.  I took him off the Versatile 1, the BlueSky pump, because

     11:23AM 24   he had an abscess in the wound.  I --

     11:23AM 25   Q.  I just asked you about taking him off --
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     11:23AM  1   A.  He was taking off because of the complication, yes.

     11:23AM  2   Q.  I'm coming to the rest of it in a second.  After you took

     11:23AM  3   him off of the Versatile 1 pump, you didn't immediately put

     11:23AM  4   him on the VAC pump.  What you did was you gave him some

     11:23AM  5   antibiotic treatment?

     11:23AM  6   A.  That's not exactly right.  We modified his treatment.  We

     11:23AM  7   didn't put him back on BlueSky.  We changed him with a topical

     11:24AM  8   Dakin solution that I described to you earlier, that gauze

     11:24AM  9   with the Dakin solution, which is an antimicrobial sort of

     11:24AM 10   solution.  We didn't put him on antibiotics, no.

     11:24AM 11   Q.  At your deposition last night, page 251, line 1.

     11:24AM 12            MR. MACON:  Excuse me.

     11:24AM 13   BY MR. McCLANAHAN:

     11:24AM 14   Q.  Question:  Did you begin -- did you at that point in time,

     11:24AM 15   did you place the patient on a VAC?  Answer:  No, sir.

     11:24AM 16   Question:  What did -- what did -- how did you treat the

     11:24AM 17   patient at that time?  Answer:  He was managed on Dakins.  D A

     11:24AM 18   K I N S.  Correct?

     11:24AM 19   A.  That is correct, yes, sir.

     11:24AM 20   Q.  Can you tell me what that is?  Answer:  It's a solution,

     11:24AM 21   an antibiotic, antimicrobial solution that provides moist

     11:24AM 22   wound healing.  Is that a true statement that you made last

     11:24AM 23   night?

     11:24AM 24   A.  Correct.  That is a true statement.

     11:24AM 25   Q.  Okay.  And then you were asked how long did that treatment
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     11:24AM  1   occur and the answer was two weeks.  Correct?

     11:24AM  2   A.  That's correct.  Yes, sir.

     11:24AM  3   Q.  Okay.  So, the -- so that we know the time period on this,

     11:24AM  4   the second of your only Versatile 1 experience, patient comes

     11:25AM  5   back after two weeks, you change the dressing with the

     11:25AM  6   Versatile 1, send the patient home.  Patient comes back after

     11:25AM  7   another week, wound has worsened.  You take the patient off

     11:25AM  8   the Versatile 1 and put the patient on Dakins, which is a

     11:25AM  9   solution, an antibiotic, antimicrobial solution that provides

     11:25AM 10   moist wound healing for two weeks?

     11:25AM 11   A.  Yes, sir.  That's correct.

     11:25AM 12   Q.  After the patient had been on Dakins for two weeks, after

     11:25AM 13   the patient had been taking this antibiotic, antimicrobial

     11:25AM 14   solution that provides moisture wound healing, then after that

     11:25AM 15   two weeks of interim treatment is when you put that patient on

     11:25AM 16   the VAC.  Is that correct?

     11:25AM 17   A.  That is correct.  Yes, sir.

     11:25AM 18   Q.  So, and after that, of course, we've all seen the

     11:25AM 19   wonderful conclusion.  The VAC ultimately healed him and

     11:25AM 20   everything is fine with that patient today more or less, but

     11:25AM 21   when you put those pictures up side-by-side for the jury to

     11:25AM 22   see, the one after the Versatile 1, he had not been given,

     11:26AM 23   before you put him on Versatile 1, that solution, antibiotic,

     11:26AM 24   antimicrobial solution that provides moist wound healing for

     11:26AM 25   two weeks solid before you put him on the Versatile 1, had
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     11:26AM  1   you?

     11:26AM  2   A.  No.  No.  No.  That was not the case.

     11:26AM  3   Q.  So, what happened is, you didn't give him the good

     11:26AM  4   antibiotic stuff, put him on the Versatile 1, ultimately got a

     11:26AM  5   bad result, then you took him off.  You did give him the good

     11:26AM  6   antibiotic stuff for two whole weeks before you put him on the

     11:26AM  7   VAC and that's what the jury is seeing side-by-side.  Is that

     11:26AM  8   correct?

     11:26AM  9   A.  You know, I think that's inaccurate from the standpoint

     11:26AM 10   the way that was just phrased.  What I did for this patient is

     11:26AM 11   what we would do in standard wound care.  We tried to trial --

     11:26AM 12   trial the product, had a problem with it, put him on another

     11:26AM 13   type of dressing, okay?  And then had an opportunity since his

     11:26AM 14   wound didn't progress, we still had the ability to try another

     11:26AM 15   product.  He was not infected, if you will, before we put the

     11:26AM 16   BlueSky on, so to try to say that he didn't have antibiotic or

     11:27AM 17   the Dakins solution prior to the BlueSky which I think is what

     11:27AM 18   I'm sort of hearing is inaccurate.

     11:27AM 19   Q.  Okay.  I want ask you one more line and then I'll -- I'll

     11:27AM 20   finish.  You have written an article along with Barbara

     11:27AM 21   Shibley called Negative Pressure Wound Therapy (Vacuum

     11:27AM 22   Assisted Closure).  Correct?

     11:27AM 23   A.  Yes, sir.

     11:27AM 24   Q.  And that's an article about the VAC?

     11:27AM 25   A.  That's an article about the VAC.
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     11:27AM  1   Q.  Now, in that article you describe the VAC, don't you?

     11:27AM  2   A.  I think there is a description of how we do things for --

     11:27AM  3   Q.  And the description is, quote, the VAC system (Kinetic

     11:27AM  4   Concept, Inc., San Antonio, Texas) --

     11:27AM  5            THE COURT:  Excuse me a moment.

     11:27AM  6            MS. GULDE:  Your Honor, if he's going to question him

     11:27AM  7   about what the article said, can he give the witness a copy of

     11:27AM  8   the article so he can confirm --

     11:27AM  9            THE COURT:  If you don't have a copy, you can come

     11:27AM 10   read it with him in light of the timing problem.

     11:27AM 11            MR. McCLANAHAN:  Actually, I don't have a copy.  Let

     11:27AM 12   me come read it with him.

     11:27AM 13            THE COURT:  Okay.

     11:27AM 14            MR. MACON:  Do we know what the exhibit number is,

     11:27AM 15   sir?

     11:28AM 16            MR. McCLANAHAN:  Defendant's Exhibit 149.

     11:28AM 17            THE COURT:  And what's the title of this article?

     11:28AM 18   You can go ahead and approach the witness.

     11:28AM 19            MR. McCLANAHAN:  It's entitled quote, Negative

     11:28AM 20   Pressure Wound Therapy (Vacuum-assisted Closure).

     11:28AM 21            THE COURT:  What's the date of it?

     11:28AM 22            MR. McCLANAHAN:  Can you give us the date of this,

     11:28AM 23   please?  Oh, I've got the first two pages.  I bet it's on

     11:28AM 24   that.

     11:28AM 25            MR. MACON:  Mr. McClanahan, you are looking at the
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     11:28AM  1   second page --

     11:28AM  2            MR. McCLANAHAN:  Your Honor, it says Wound Management

     11:28AM  3   Manuel, copyright 2005.

     11:28AM  4            THE COURT:  Okay.  Thank you.

     11:28AM  5   BY MR. McCLANAHAN:

     11:28AM  6   Q.  So, this is a recent publication?

     11:28AM  7   A.  Yes, sir.

     11:28AM  8   Q.  This is really all I'm trying to get right here.  You

     11:28AM  9   wrote, The VAC system consists of medical grade open cell

     11:28AM 10   polyurethane foam sponge, evacuation tubing, a fluid

     11:29AM 11   collection cannister, and a vacuum pump with adjustable

     11:29AM 12   settings.  True?

     11:29AM 13   A.  Yes, sir.  That's what I wrote.

     11:29AM 14   Q.  That's what I want to ask you because to the extent that

     11:29AM 15   the jury is interested in what might be novel about this

     11:29AM 16   invention, I want to go about -- I just want to use your

     11:29AM 17   description for just a second here.  Now, you say evacuation

     11:29AM 18   tubing is part of that.  There's nothing new and novel about

     11:29AM 19   using evacuation tubing, rubber tubing?

     11:29AM 20   A.  Tubing has been around for a long time.

     11:29AM 21   Q.  So that's not --

     11:29AM 22            THE COURT:  Excuse me, I'm -- One of the concerns I

     11:29AM 23   have here, this witness has not read the patent and does not

     11:29AM 24   know what the claims of the patent are.

     11:29AM 25            MR. McCLANAHAN:  Yes, sir.
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     11:29AM  1            THE COURT:  So, I'm -- I am concerned that he is

     11:29AM  2   being asked to opine about what might be novel about the

     11:29AM  3   patent when he is unfamiliar with the patent.

     11:30AM  4            MR. McCLANAHAN:  Thank you.  May I rephrase it then?

     11:30AM  5            THE COURT:  Okay.  Rephrase your question.

     11:30AM  6            MR. McCLANAHAN:  Yes, sir.

     11:30AM  7   BY MR. McCLANAHAN:

     11:30AM  8   Q.  The thing about the VAC that you have used that appeals to

     11:30AM  9   you so much is that it uses medical grade open cell

     11:30AM 10   polyurethane foam sponge in this system, right?

     11:30AM 11   A.  No.  The thing that appeals to me when I use the VAC

     11:30AM 12   clinically is the clinical outcome that I achieve with the

     11:30AM 13   VAC.  The components are sort of irrelevant here.  What I am

     11:30AM 14   impressed with is the clinical experience, what I can do for

     11:30AM 15   my patients.  That's what -- That's why I use the VAC.

     11:30AM 16   Q.  Before the KCI VAC product, what wound treatment suction

     11:30AM 17   methods were there that used medical grade open cell

     11:30AM 18   polyurethane foam sponge?

     11:30AM 19   A.  Before the VAC, I am not aware of -- at least I was not

     11:30AM 20   using anything with medical grade foam in my practice.

     11:30AM 21            MR. McCLANAHAN:  Thank you, sir.  Your Honor, I pass

     11:31AM 22   the witness.

     11:31AM 23            THE COURT:  Thank you very much.

     11:31AM 24            MR. SADLER:  Is Your Honor going to take a break?

     11:31AM 25            THE COURT:  I will take a break.  You had originally
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     11:31AM  1   thought about five minutes of cross-examination.  You may be

     11:31AM  2   thinking about more than that at this time.

     11:31AM  3            MR. SADLER:  Yes, sir.  How much time do I have?

     11:31AM  4            THE COURT:  You have -- you have fifty -- I'm sorry.

     11:31AM  5   You have twenty-five minutes.

     11:31AM  6            MR. SADLER:  That would be more than enough.

     11:31AM  7            THE COURT:  Okay.  Let's -- Let's take a five minute

     11:31AM  8   break.

     11:31AM  9            MR. SADLER:  Yes, sir.

     11:31AM 10            THE COURT:  It will be a quick five minute break.

     11:31AM 11   I'm trying to keep us going.  Okay.  All rise for the jury.

     11:31AM 12   Yes, sir, Mr. Ramirez.  Please lead this good jury out.

     11:31AM 13       (Jury out.)

     11:32AM 14            THE COURT:  Doctor, you can step down, if you want

     11:32AM 15   to.  Five minutes, ladies and gentlemen.

     11:32AM 16       (Recess.)

     11:41AM 17            THE COURT:  Okay.  Dr. Niezgoda, please step back up

     11:41AM 18   here.  And, Mr. Sadler, it's your turn.

     11:41AM 19            MR. SADLER:  Thank you very much, Your Honor.

     11:41AM 20                        CROSS EXAMINATION

     11:41AM 21   BY MR. SADLER:

     11:41AM 22   Q.  Dr. Niezgoda, I represent the Medela companies.  Medela,

     11:41AM 23   Inc. and Medela AG.  I didn't know if you were aware of that,

     11:41AM 24   but I just wanted to tell you that.

     11:41AM 25   A.  Yes, Mr. Sadler.  I was aware, thank you very much.
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     11:41AM  1   Q.  Sure.  And before you started your testimony today, I have

     11:41AM  2   to say I was pretty sure that I wasn't going to have any

     11:41AM  3   questions for you, but you said something that surprised me

     11:41AM  4   and so I need to ask you about that.

     11:41AM  5   A.  Absolutely.

     11:41AM  6   Q.  Now, it's true, is it not, sir, that you have given sworn

     11:41AM  7   testimony twice before you came here today in this case.

     11:41AM  8   Right, sir?

     11:41AM  9   A.  Yes, sir.

     11:41AM 10   Q.  And you've had a deposition on May the 1st, just barely a

     11:41AM 11   month ago.

     11:41AM 12   A.  That's correct, yes, sir.

     11:41AM 13   Q.  And then you had one last night?

     11:41AM 14   A.  One last night until late last night.

     11:41AM 15   Q.  You are testifying under oath for us here today.  And you

     11:42AM 16   would agree with me, sir, in all of these instances, in both

     11:42AM 17   of these depositions and your testimony today, you have an

     11:42AM 18   obligation to be complete and to be thorough and to be

     11:42AM 19   accurate.  Would you agree with that?

     11:42AM 20   A.  I have tried -- I have tried to do that, yes, sir.  I

     11:42AM 21   think I have an obligation and I have tried to do that.

     11:42AM 22   Q.  In addition to these three rounds of testimony, you have

     11:42AM 23   written four expert reports in this case.  Is that correct?

     11:42AM 24   A.  Yes, sir.  That's correct.

     11:42AM 25   Q.  We have an expert report from back when you were first
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     11:42AM  1   hired about November 2004.  Right, sir?

     11:42AM  2   A.  Yes, sir.

     11:42AM  3   Q.  And then a couple in January 2005?

     11:42AM  4   A.  Yes, sir.

     11:42AM  5   Q.  And then one in January 2006.

     11:42AM  6   A.  Yes, sir.

     11:42AM  7   Q.  All of those have been submitted this case?

     11:42AM  8   A.  Yes, they have.

     11:42AM  9   Q.  What surprises --

     11:42AM 10            THE COURT:  I know you're about to say something.

     11:42AM 11   Ladies and gentlemen, you don't see the expert reports.  You

     11:42AM 12   will see no expert reports in this case.  Mr. Sadler said

     11:42AM 13   they've been submitted and it's true.  They've been submitted

     11:43AM 14   to each side.  It's the way each side knows what the expert's

     11:43AM 15   opinions are.  But I didn't want you to get back in the jury

     11:43AM 16   room and say, Where are all those expert reports people are

     11:43AM 17   talking about.  They never are admitted into evidence because

     11:43AM 18   you see the experts and that's why you don't get the reports.

     11:43AM 19   So, I did want to make sure, because juries are always asking

     11:43AM 20   me questions when they start deliberating.  You will never see

     11:43AM 21   an expert report in this case.  They are meant to inform

     11:43AM 22   the -- the respective sides about what the opinions of the

     11:43AM 23   experts are, then you hear the experts.

     11:43AM 24            Thanks for letting me interrupt you.

     11:43AM 25            MR. SADLER:  No.  Thank you, Your Honor.
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     11:43AM  1   BY MR. SADLER:

     11:43AM  2   Q.  And kind of following on, that you understand the purpose

     11:43AM  3   of not only the reports, but the two depositions you gave is

     11:43AM  4   that that's our opportunity to ask you questions and

     11:43AM  5   understand before you get here today what you're going to say.

     11:43AM  6   A.  Yes, sir, I am aware of that.

     11:43AM  7   Q.  And that's only fair, right?  For us to know what you're

     11:43AM  8   going to come tell this jury before we hear about it for the

     11:43AM  9   first time sitting here.

     11:43AM 10   A.  I don't know if that's fair, but that's the way it's done.

     11:44AM 11   Q.  All right.  Well, let's talk about that.  I'm pretty sure

     11:44AM 12   I understood you to tell Ms. Gulde in response to her

     11:44AM 13   questions that when you decided to do this trial of the

     11:44AM 14   BlueSky device you not only said you called BlueSky, but you

     11:44AM 15   said you called Medela.  Did I hear that right?

     11:44AM 16   A.  Well, what I -- what I stated is that our research team,

     11:44AM 17   my nurses, made those phone contacts, yes.  I personally did

     11:44AM 18   not call anyone.

     11:44AM 19   Q.  I'm not quibbling about that at all.

     11:44AM 20   A.  Okay.

     11:44AM 21   Q.  Somebody you were responsibly for --

     11:44AM 22   A.  Yes, sir.  That's absolutely right.

     11:44AM 23   Q.  -- they called.  And they called at a period of time that

     11:44AM 24   this lawsuit was pending.  Right, sir?  This lawsuit has been

     11:44AM 25   on file since 2003.  You've been an expert since 2004.
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     11:44AM  1   A.  We had some early conversations among our research staff

     11:45AM  2   looking to do a comparative trial and to the best of my

     11:45AM  3   recollection that pre dated those -- those calls and requests

     11:45AM  4   pre dated the trial.

     11:45AM  5   Q.  Well, we're going to have to come back to that then

     11:45AM  6   because I'm not sure that's quite right.

     11:45AM  7   A.  Okay.

     11:45AM  8   Q.  But you are aware, are you not, sir, that nowhere in your

     11:45AM  9   four expert reports, not the one from November 04, the two

     11:45AM 10   from January 05, or the one from January 06, there is nothing

     11:45AM 11   in there mentioned about you or your researcher or somebody on

     11:45AM 12   your team calling Medela and trying to buy a pump.  You know

     11:45AM 13   that, sir.

     11:45AM 14   A.  I didn't put that in the reports.  I'm pretty sure I did

     11:45AM 15   not.  Right.

     11:45AM 16   Q.  Right, sir.  And, in fact, in your deposition that was

     11:45AM 17   taken barely a month ago, you said nothing about you or

     11:45AM 18   somebody on your team calling Medela to try to buy a pump.

     11:45AM 19   Isn't that right, sir?

     11:45AM 20   A.  I didn't mention it.  I know we made contacts -- I know

     11:45AM 21   that in the deposition I talked about making contacts to

     11:46AM 22   obtain equipment.  I don't know whether I -- I would have to

     11:46AM 23   re-read it to see whether I commented on Medela or not.

     11:46AM 24   Q.  Let's do that.  Let's look at page 27 at your deposition

     11:46AM 25   that was taken barely a month ago and see what you said.  And
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     11:46AM  1   just read with me, please, sir.  Have you ever heard of Medela

     11:46AM  2   other than in connection with this litigation?  And you said,

     11:46AM  3   Actually, I have.  I assume that's true.

     11:46AM  4   A.  Yes, sir, that is true.

     11:46AM  5   Q.  And then we asked you, Well, what do you know about Medela

     11:46AM  6   other than what you've learned in connection with the

     11:46AM  7   litigation?  You mentioned that your wife used one of our

     11:46AM  8   products.  Right, sir?

     11:46AM  9   A.  Yes, sir.

     11:46AM 10   Q.  That's what we're known for, breast pumps, right sir?

     11:46AM 11   A.  That's what you're known for.

     11:46AM 12   Q.  And then we asked you:  Do you know anything else about

     11:46AM 13   them and your answer was no, sir.  Was that truthful?

     11:46AM 14   A.  It related to the use of their pumps and the -- you know,

     11:46AM 15   the functions of the company I thought that's the way the

     11:46AM 16   question was phrased and so, no, I didn't know -- I don't know

     11:46AM 17   anything more about the company other than the fact that -- I

     11:47AM 18   think probably now I know more about the company.

     11:47AM 19   Q.  All right, sir.  And then we asked you, And you haven't

     11:47AM 20   offered any opinions about Medela in the report.  You said,

     11:47AM 21   No, I don't believe so.  That's truthful, right, sir?

     11:47AM 22   A.  That is correct, yes, sir.

     11:47AM 23   Q.  There isn't any opinion you give, good, bad, or

     11:47AM 24   indifferent about my client in any of your four reports.

     11:47AM 25   Isn't that right, sir?
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     11:47AM  1   A.  About Medela, I did not comment about that.  You're

     11:47AM  2   correct, sir.

     11:47AM  3   Q.  In fact, we went broader, whether it's in your report or

     11:47AM  4   not, we're asked you, You haven't offered any opinions about

     11:47AM  5   Medela.  You said I believe you're correct.  Is that truthful

     11:47AM  6   testimony?

     11:47AM  7   A.  That is truthful testimony, yes, sir.

     11:47AM  8   Q.  All right.  Now, this whole subject of you or somebody on

     11:47AM  9   your team tried to get equipment to run your trial, you were

     11:47AM 10   asked about that very thing in your deposition taken barely

     11:47AM 11   thirty days ago, isn't that right?

     11:47AM 12   A.  Yes, sir.

     11:47AM 13   Q.  And you agree with me, sir, when you were asked,

     11:47AM 14   Dr. Niezgoda, why weren't you able to --

     11:47AM 15            MR. MACON:  Excuse me, what --

     11:48AM 16            MR. SADLER:  Excuse me.  Page 185, line 6.

     11:48AM 17   BY MR. SADLER:

     11:48AM 18   Q.  You were asked, Dr. Niezgoda -- Let's put it up on the

     11:48AM 19   screen.  Why weren't you able to conduct a trial of the

     11:48AM 20   BlueSky device before very recently.  And let's see what you

     11:48AM 21   said.  Well, this has been a question in my mind and

     11:48AM 22   literature and whenever there's a case you do clinical trials,

     11:48AM 23   and all this kind of stuff and then right down there at line

     11:48AM 24   19 we finally get around to the answer.  We approached BlueSky

     11:48AM 25   several years ago or maybe 18 or 24 months ago asking if they
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     11:48AM  1   would sell us units and they refused to do so.  Nothing in

     11:48AM  2   that answer about Medela, is it, sir?

     11:48AM  3   A.  Well, I think -- what I need --

     11:48AM  4   Q.  My question, sir, is is there anything in your answer

     11:48AM  5   under oath that says anything about Medela?

     11:48AM  6   A.  I want to clarify when I give my answer for you, sir.

     11:48AM  7   Q.  Please do so.

     11:48AM  8   A.  When I talk about BlueSky, I'm talking about the equipment

     11:48AM  9   that we use in the clinic and I'm not necessarily referring to

     11:48AM 10   a company, so I'm -- I'm talking about the BlueSky equipment,

     11:48AM 11   so that is a true statement and I did not intend to separate

     11:49AM 12   whether it was the BlueSky company, the Medela company, I

     11:49AM 13   didn't -- I didn't mean to specifically state that I had --

     11:49AM 14   either I had or I had not contacted the company per se.  We

     11:49AM 15   made inquiries to attempt to obtain the BlueSky equipment.

     11:49AM 16   That's what I testified to.

     11:49AM 17   Q.  But you didn't tell us in your deposition either a month

     11:49AM 18   ago or last night anything about calling up somebody at Medela

     11:49AM 19   to buy pumps, did you, sir?

     11:49AM 20   A.  No, sir, I did not.

     11:49AM 21   Q.  You did not make -- And I appreciate you mentioning that.

     11:49AM 22   You said in this deposition you did not make the separation.

     11:49AM 23   But here for us today in response to Ms. Gulde's question, you

     11:49AM 24   were very careful to say not only did we call BlueSky and we

     11:49AM 25   didn't get a pump, you were very careful to say we called
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     11:49AM  1   Medela as well and they wouldn't give us a pump.  So, you did

     11:49AM  2   today, sir, decide to make that separation, didn't you?

     11:49AM  3   A.  Yes, sir.  As -- you know, the trial's progressed.  As

     11:49AM  4   I've gathered more information, you know, I've had additional

     11:50AM  5   facts that I could comment on.

     11:50AM  6   Q.  I see.  Well, let's talk about that.  May the 1st, barely

     11:50AM  7   thirty days ago.  Now we're here at trial.  One of the things

     11:50AM  8   that has happened with you, I assume, between May the 1st and

     11:50AM  9   today is you've had a chance to visit with these good lawyers

     11:50AM 10   and get ready to testify, have you not?

     11:50AM 11   A.  Absolutely.

     11:50AM 12   Q.  Absolutely.  And I'm sure they explained to you as part of

     11:50AM 13   educating you as an expert witness, that Medela is being

     11:50AM 14   accused of conspiracy.  I'm sure they mentioned that to you,

     11:50AM 15   didn't they?

     11:50AM 16   A.  That's not my area of focus so we really didn't spend a

     11:50AM 17   lot of time discussing that, so I will tell you that, no, we

     11:50AM 18   didn't spend a lot of time talking about that.  While you're

     11:50AM 19   here --

     11:50AM 20   Q.  They told you that Medela is accused of conspiracy in this

     11:50AM 21   case.  That's what you're telling us?

     11:50AM 22   A.  I'm aware of that fact, yes, sir.

     11:50AM 23   Q.  All right, sir.  And they suggested to you, did they not,

     11:50AM 24   that it would be important for you to mention Medela in your

     11:50AM 25   testimony, didn't they?

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                         Niezgoda - Cross (Sadler)

 01598

     11:50AM  1   A.  Well, we -- I was -- I was asked to find out who, in fact,

     11:51AM  2   if I could, by name, who we contacted, so I went back and

     11:51AM  3   researched that fact and that's when the actual names came up

     11:51AM  4   related to the companies.

     11:51AM  5   Q.  Because these lawyers told you it was very important for

     11:51AM  6   you to mention at least one time in your testimony the word

     11:51AM  7   "Medela" and that's why you did the research.  Right, sir?

     11:51AM  8   A.  I was asked to research who we contacted in an attempt to

     11:51AM  9   get the pumps to be totally accurate, I guess.  We want to

     11:51AM 10   disclose everything related to our attempt to get these pumps

     11:51AM 11   and so that's where I obtained additional information from my

     11:51AM 12   going back in that -- and that research effort was after that

     11:51AM 13   initial deposition.

     11:51AM 14   Q.  And I assume it was after last night because you didn't

     11:51AM 15   tell us about it last night, either?

     11:51AM 16   A.  It was -- I got that information late last night.

     11:51AM 17   Q.  Late last night.  Well, because you're an expert, I can

     11:51AM 18   ask you a hypothetical question.  You know what a hypothetical

     11:52AM 19   question is, don't you, sir?

     11:52AM 20   A.  Yes, sir.

     11:52AM 21   Q.  Let's assume that your researcher or nurse had persuaded

     11:52AM 22   somebody at Medela to sell them a pump, even though the people

     11:52AM 23   you are working for are pursuing the people I am working for

     11:52AM 24   at the same time.  So, let's just indulge that fiction and say

     11:52AM 25   somebody might have gone along with that.
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     11:52AM  1   A.  All right.

     11:52AM  2   Q.  And -- Have you seen that before?

     11:52AM  3   A.  Oh, yes, sir.  I have four of them in my office.

     11:52AM  4   Q.  Medela pump.  And let's suppose, sir, you'd gotten one.

     11:52AM  5   If this is what you get from Medela and that's all you have,

     11:52AM  6   right what we're looking at, you would agree with me it's not

     11:52AM  7   really possible to do wound drainage, is it?

     11:52AM  8   A.  With the pump the way it is right there?

     11:52AM  9   Q.  Right.

     11:52AM 10   A.  Could I drain a wound with that -- the way it sits right

     11:52AM 11   there?

     11:52AM 12   Q.  That's right.

     11:52AM 13   A.  Without adding something to it?

     11:53AM 14   Q.  Uh-huh.  Without adding something to it.  You can't -- you

     11:53AM 15   can't do anything with this, right?

     11:53AM 16   A.  Well, the pump serves as a source of suction and without

     11:53AM 17   other components I couldn't drain a material -- with that --

     11:53AM 18   what you have on your stand just there alone, no, I couldn't

     11:53AM 19   drain a wound.

     11:53AM 20   Q.  You've got to add stuff to it.  The same with wound

     11:53AM 21   healing.  You can't take this out of the box and do wound

     11:53AM 22   healing.  You've got to add some stuff to it, don't you, sir?

     11:53AM 23   A.  You're absolutely correct.  Yes, sir.

     11:53AM 24   Q.  And, in fact, had your nurse or researcher been successful

     11:53AM 25   in acquiring a Medela pump, perhaps you would have gotten this
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     11:53AM  1   model and you know there's a cannister sold separately with

     11:53AM  2   this.  You do know that?

     11:53AM  3   A.  Yes, sir.

     11:53AM  4   Q.  So, suppose you had gotten the pump and you had gotten the

     11:53AM  5   cannister and that had arrived at your clinic to do work, you

     11:53AM  6   still would have had to provide your own tubes and gauze and

     11:53AM  7   all this other junk that we've been showing you, you would

     11:53AM  8   have had to have attached all of that to this in order to do

     11:54AM  9   your experiment, right, sir?

     11:54AM 10   A.  We would have had do the same thing with that pump that we

     11:54AM 11   had to do with the pump was supplied and the kits that were

     11:54AM 12   supplied to us by BlueSky, we would have had to add to them.

     11:54AM 13   Yes, sir.

     11:54AM 14            THE COURT:  Five minutes.

     11:54AM 15   BY MR. SADLER:

     11:54AM 16   Q.  And just so there is no misunderstanding, sitting here

     11:54AM 17   today, talking to these people under oath, do you have any

     11:54AM 18   judgment, criticism of any kind that you haven't disclosed to

     11:54AM 19   us before about my client Medela?

     11:54AM 20   A.  One more time.  I was sort of listening to you.

     11:54AM 21   Q.  Sir, you've come here to testify today and I appreciate

     11:54AM 22   that.  But you don't really have anything to say about my

     11:54AM 23   client Medela, do you?

     11:54AM 24   A.  I have nothing to say about that pump right there and

     11:54AM 25   Medela alone separated from the BlueSky device that we're
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     11:54AM  1   talking about here today.  Again, I look at the BlueSky device

     11:54AM  2   as the device that I use on my patients, the clinical outcomes

     11:55AM  3   I achieve with that device.  I'm not talking about the

     11:55AM  4   corporations behind them, no.

     11:55AM  5   Q.  And you bought that device not from my client but from

     11:55AM  6   BlueSky.  Right, sir?

     11:55AM  7   A.  No, actually I bought the device from Anodyne, the

     11:55AM  8   distributor for BlueSky, but my -- my -- the labeling on the

     11:55AM  9   pump, the labeling on the dressing says BlueSky, so, again,

     11:55AM 10   that's what I was trying to obtain.

     11:55AM 11   Q.  You didn't buy it from my client, did you, sir?

     11:55AM 12   A.  I did not buy it from your client, no, sir.

     11:55AM 13            MR. SADLER:  Thank you.  No further questions.

     11:55AM 14            THE COURT:  Okay.  You get five minutes.

     11:55AM 15            MS. GULDE:  Maybe we'll be able to get it done

     11:55AM 16   quicker than that.  I'll try.

     11:55AM 17            THE COURT:  Yes, ma'am.

             18                       REDIRECT EXAMINATION

     11:55AM 19   Q.  Dr. Niezgoda, the lawyer talked -- I'm going to talk to

     11:55AM 20   you about a couple of things that came up in your

     11:55AM 21   cross-examination.

     11:55AM 22   A.  Sure.

     11:55AM 23   Q.  The lawyer talked to you about the pacer pocket wound that

     11:55AM 24   you had treated with the BlueSky device.  Do you recall that?

     11:55AM 25   A.  Yes, ma'am, I do.
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     11:55AM  1   Q.  Okay.  And I believe he stopped you when you were trying

     11:55AM  2   to explain what happened to that patient after the BlueSky

     11:56AM  3   device was taken off.  You testified about that previously,

     11:56AM  4   but will you just remind the jury once the BlueSky was taken

     11:56AM  5   off of the pacer pocket wound what happened?

     11:56AM  6   A.  Absolutely.  Just to refresh your memory, he came in.  We

     11:56AM  7   observed his wound and decided to transition him off the

     11:56AM  8   BlueSky device onto another type of dressing.  When he came

     11:56AM  9   back in for follow-up, the wound had deteriorated and that

     11:56AM 10   pocket had reopened.  And, again, that -- that expectation was

     11:56AM 11   surprising to us because we didn't expect that to happen.  Our

     11:56AM 12   experience with VAC has -- these patients once they seal, once

     11:56AM 13   the tissue adheres down, that pocket is flat against the chest

     11:56AM 14   wall, they don't deteriorate.  This is something we noticed in

     11:56AM 15   follow-up when he came back that the wound had deteriorated.

     11:56AM 16   Q.  Okay.  Another thing that the lawyer talked to you about,

     11:56AM 17   Dr. Niezgoda, is whether you believed that the Chariker-Jeter

     11:56AM 18   technique should be eliminated from health care.  Do you

     11:56AM 19   recall that question?

     11:56AM 20   A.  Yes, I remember that.

     11:56AM 21   Q.  Okay.  Is BlueSky, in your opinion, following the

     11:56AM 22   Chariker-Jeter technique or are they doing something else?

     11:57AM 23            MR. McCLANAHAN:  Excuse me, Your Honor.  I think this

     11:57AM 24   goes beyond what he's designated for at this point.

     11:57AM 25            THE COURT:  Well, I am -- I'm a little concerned.
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     11:57AM  1            MS. GULDE:  Your Honor, he was asked the question

     11:57AM  2   about whether he thought the Chariker-Jeter technique should

     11:57AM  3   be eliminated and a suggestion was made that's what Wake

     11:57AM  4   Forest and KCI were trying to do, so I --

     11:57AM  5            THE COURT:  Well, let me just ask:  What's your --

     11:57AM  6   Should the Chariker-Jeter formula or procedure be eliminated

     11:57AM  7   in your opinion?

     11:57AM  8            THE WITNESS:  When -- Sir, when the Chariker-Jeter

     11:57AM  9   technique is used for the management of fistulas, I think it's

     11:57AM 10   very appropriate and it should not be eliminated.  When it's

     11:57AM 11   used, that technique is used as discussed in the article,

     11:57AM 12   which is for the management of fistulas.

     11:57AM 13            THE COURT:  Okay.  Thank you.  Now, you -- Well, let

     11:57AM 14   me just ask:  Does the Versatile 1 product, does it -- does it

     11:58AM 15   do things other than manage fistulas?  Just -- if you can tell

     11:58AM 16   me.  I know I'm restricting you, but does it do things other

     11:58AM 17   than manage fistulas?

     11:58AM 18            THE WITNESS:  I think that BlueSky claims that they

     11:58AM 19   do things other than the management of fistulas.  They claim

     11:58AM 20   it does wound care.  Unfortunately, they're claiming that it

     11:58AM 21   does the same thing as the VAC and clearly --

     11:58AM 22            THE COURT:  Well, let me -- Let me just stop you.

     11:58AM 23   I'm sorry.  I -- I apologize.  I know your timing's tough and

     11:58AM 24   our timing's tough, but your answer is that the Versatile 1

     11:58AM 25   machine does wound care different from fistula care.  I'm just
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     11:58AM  1   asking if that's a "yes" or "no" answer?

     11:58AM  2            THE WITNESS:  Yes, sir.  The BlueSky has claimed that

     11:58AM  3   they also do wound care.

     11:58AM  4            THE COURT:  Okay.  Thank you.  Okay.  The next

     11:58AM  5   question.

     11:58AM  6            MS. GULDE:  Okay.  Thank you, Your Honor.

     11:58AM  7            THE COURT:  Moving away from that.

     11:58AM  8   BY MS. GULDE:

     11:58AM  9   Q.  Another thing that the lawyer talked to you about was

     11:58AM 10   money and whether -- he asked -- whether you have some kind of

     11:58AM 11   bias because of money that you may have received from KCI in

     11:59AM 12   the past or in connection with this litigation.  So, I -- I

     11:59AM 13   need to ask you, Dr. Niezgoda, are you here because of any

     11:59AM 14   money that you're being paid by anyone?

     11:59AM 15   A.  As you're well aware, Ms. Gulde, and I'm sure

     11:59AM 16   Mr. McClanahan is well aware, there's a lot of prep that

     11:59AM 17   involved, a lot of hours spent, time away from home, time away

     11:59AM 18   from patients, and that takes a lot of time.  I have not asked

     11:59AM 19   for compensation, I have not sought reimbursement for any work

     11:59AM 20   that I've done on this trial in the last 18 months.  I'm not

     11:59AM 21   here because of the money.  I'm here because I support the

     11:59AM 22   wound care community, the practitioners that I associate with

     11:59AM 23   that feel that they need to deliver the best care to their

     11:59AM 24   patients.  I am here because of my patients and the

     11:59AM 25   experiences that I've had in using BlueSky versus KCI's VAC.
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     11:59AM  1   I feel that the BlueSky device is a -- they attempt to be like

     11:59AM  2   a KCI VAC but they're a bad knock off and that's the message

     11:59AM  3   that I'm here.  I'm not here for the money.  I'm here to bring

     12:00PM  4   that message to the court.

     12:00PM  5            MS. GULDE:  Thank you, Dr. Niezgoda.

     12:00PM  6            THE COURT:  Yes, sir.

     12:00PM  7            MR. SADLER:  Your Honor, I know we -- I have a motion

     12:00PM  8   regarding his testimony I would like to present before the

     12:00PM  9   jury is dismissed for the day outside of their presence.

     12:00PM 10            THE COURT:  Outside of the presence?

     12:00PM 11            MR. SADLER:  Yes, sir.

     12:00PM 12            THE COURT:  Ladies and gentlemen, we've finished for

     12:00PM 13   today.  Remember, we're off next week.  You remember that we

     12:00PM 14   will be here on the -- on the 19th.  Start up at 9:00.  Let's

     12:00PM 15   all stand for the jury.  Mr. Ramirez, may you and this good

     12:00PM 16   jury have a great week.  Thank you so much.

     12:00PM 17       (Jury out.)

     12:00PM 18            THE COURT:  Everyone may be seated.  You don't need

     12:00PM 19   Dr. Niezgoda up here, do you?

     12:00PM 20            MR. SADLER:  No.

     12:00PM 21            THE COURT:  You may step down, Doctor.  Thank you so

     12:01PM 22   much.  Yes, sir.  Let me hear from you, Mr. Sadler.

     12:01PM 23            MR. SADLER:  My motion is very simple.  I think it

     12:01PM 24   was abundantly clear we were surprised by some of his

     12:01PM 25   testimony related to the purchase of the pumps.  It was
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     12:01PM  1   obviously invented last night.  It's a violation of the

     12:01PM  2   discovery rules.  He's an expert witness.  This is work that

     12:01PM  3   he had done at KCI's behest, we were entitled to know about

     12:01PM  4   it.  We needed to know about it in the report, any one of the

     12:01PM  5   four, either of the two depositions.  All I ask is that the

     12:01PM  6   Court give an instruction when the jury returns next week that

     12:01PM  7   they are to disregard his testimony about his efforts to try

     12:01PM  8   to buy a pump from Medela.  It should have been disclosed.  It

     12:01PM  9   wasn't.  With that discovery sanction alone it ought to be

     12:01PM 10   stricken and it's not relevant to anything, either.

     12:01PM 11            MS. GULDE:  Your Honor, may I respond?

     12:01PM 12            THE COURT:  You may.

     12:01PM 13            MS. GULDE:  At the time that his first deposition was

     12:01PM 14   given, he wasn't trying to -- the trial wasn't even being

     12:01PM 15   discussed in evidence so he had no -- so he had no idea when

     12:01PM 16   he was asked about Medela whether that issue was going to come

     12:01PM 17   up.  When he was asked about it -- and the question that

     12:01PM 18   Mr. Sadler put up, he was asked -- the question was:  Why

     12:02PM 19   weren't you able to conduct a trial of the BlueSky device

     12:02PM 20   before very recently and he --

     12:02PM 21            THE COURT:  Well, wait.  Excuse me, Ms. Gulde.  It

     12:02PM 22   was brought up in your direct testimony, was it not?

     12:02PM 23            MS. GULDE:  Yes.  Yes, Your Honor.  But Mr. Sadler's

     12:02PM 24   argument is that because he didn't disclose it in deposition

     12:02PM 25   testimony that was previously given that he shouldn't be
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     12:02PM  1   allowed to testify to it.

     12:02PM  2            THE COURT:  And that would be normally the rule.

     12:02PM  3            MS. GULDE:  I do not believe that the questions that

     12:02PM  4   were asked went to that issue, Your Honor.  I mean, the

     12:02PM  5   question was, Why weren't you able to conduct a trial of the

     12:02PM  6   BlueSky device before very recently?  And in his answer he

     12:02PM  7   talked about the fact that he had approached BlueSky, who he

     12:02PM  8   says in his mind is the -- is -- what he's seeing in the

     12:02PM  9   equipment.  He says we had approached and they wouldn't --

     12:02PM 10   they wouldn't sell them to us --

     12:02PM 11            THE COURT:  Ms. Gulde, you're doing a wonderful job

     12:02PM 12   representing your client.  You didn't know -- This was a

     12:02PM 13   surprise to you when he talked about Medela today?  This was

     12:02PM 14   an utter surprise to you?

     12:02PM 15            MS. GULDE:  No.  It was not a surprise when he talked

     12:03PM 16   about it today, Your Honor.

     12:03PM 17            THE COURT:  And you didn't disclose it to the

     12:03PM 18   other -- I mean, this is just a clear violation of the

     12:03PM 19   disclosure requirements.  I appreciate your excellent work.

     12:03PM 20   I'm unclear what you're saying here.  You're saying that you

     12:03PM 21   didn't violate the disclosure requirements?

     12:03PM 22            MS. GULDE:  Your Honor --

     12:03PM 23            THE COURT:  You knew he was going to get up here and

     12:03PM 24   talk about Medela and these guys never heard about it.

     12:03PM 25            MS. GULDE:  Your Honor, I -- I appreciate your
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     12:03PM  1   concern here, but in the process of getting ready to testify,

     12:03PM  2   Dr. Niezgoda wanted to check and see who he had talked to at

     12:03PM  3   BlueSky so he could see -- make sure that he was -- he was

     12:03PM  4   absolutely comfortable giving that testimony and when he

     12:03PM  5   called back to his office and talked to some of the people

     12:03PM  6   that -- that were there, they said -- they informed him that

     12:03PM  7   not only had they spoken to someone from BlueSky, they talked

     12:03PM  8   to someone from Medela, so this was something that just came

     12:03PM  9   up.

     12:03PM 10            MR. MACON:  Your Honor, we'll agree.  We'll agree to

     12:03PM 11   the instruction.

     12:03PM 12            THE COURT:  Okay.  That's good.

     12:03PM 13            MR. SADLER:  Thank you.

     12:03PM 14            THE COURT:  It's appropriate.

     12:04PM 15            MR. SADLER:  And we'll give that next Monday --

     12:04PM 16            THE COURT:  Yes.  Prepare me -- Prepare me the

     12:04PM 17   instruction.

     12:04PM 18            MR. MACON:  It shouldn't be a problem, Your Honor.

     12:04PM 19            MR. PARTRIDGE:  The only point, Your Honor, before

     12:04PM 20   you leave, is that the parties have been diligently working

     12:04PM 21   together to try to identify the exhibits that -- that we think

     12:04PM 22   have, in fact, been properly offered and we've been creating

     12:04PM 23   lists but we've never kind of caught up and what we'd like to

     12:04PM 24   do is submit a comprehensive list for Your Honor to consider

     12:04PM 25   that we can --
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     12:04PM  1            THE COURT:  I think that would be a good idea and

     12:04PM  2   we've been kind of working noon and night and before -- before

     12:04PM  3   trial and after trial, and it's been -- you guys have been

     12:04PM  4   working hard.  So, let's do that.

     12:04PM  5            MR. MACON:  And we'll also have the -- I think we

     12:04PM  6   have an agreed time, how the time is developing.

     12:04PM  7            THE COURT:  Excellent.  That's good.  I'm

     12:04PM  8   appreciative of all the good work of all the good lawyers.

     12:04PM  9   We'll be in recess until 9:00 o'clock on the 19th.  Have a

     12:04PM 10   good week, ladies and gentlemen.

     12:04PM 11            MR. MACON:  Thank you, Your Honor.

     12:04PM 12       (Recess.)
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     07:10AM  1       (June 19, 2006.)

     07:23AM  2            THE COURT:  So, thank you so much.  What do we have

     07:23AM  3   to talk about?

     07:23AM  4            MR. MACON:  Your Honor, we have several issues, some

     07:23AM  5   of them we need to have done this morning.  Some can wait.  We

     07:23AM  6   have a set that we suggest we hear at noon and some this

     07:23AM  7   evening.  I apologize but the schedule -- as the Court knows,

     07:23AM  8   the schedule --

     07:23AM  9            THE COURT:  Sure.

     07:23AM 10            MR. MACON:  This morning --

     07:23AM 11            THE COURT:  No problem.

     07:23AM 12            MR. MACON:  This morning there are three things that

     07:23AM 13   need to be heard or three issues I think.  One is the Niezgoda

     07:23AM 14   instruction.  The plaintiffs have suggested -- the defendants

     07:23AM 15   have suggested one.  We -- we suggest and we've sent an

     07:23AM 16   alternative that the Court take theirs but drop the last two

     07:23AM 17   sentences as duplicative.  I don't think we need to argue

     07:23AM 18   that.  The Court can look at both of them.

     07:23AM 19            THE COURT:  Sure.

     07:23AM 20            MR. MACON:  Okay.

     07:23AM 21            THE COURT:  Are they -- do you have them up here?

     07:23AM 22            MR. MACON:  We do, but we can --

     07:23AM 23            THE COURT:  Great.

     07:23AM 24            MR. MACON:  The only difference is they have two more

     07:24AM 25   sentences.
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     07:24AM  1            THE COURT:  That's fine.  Let me see the last two

     07:24AM  2   sentences.

     07:24AM  3            MR. SADLER:  Do you have both in there or just yours?

     07:24AM  4            MR. MACON:  No, we have both.

     07:24AM  5            MR. MACON:  We shouldn't have the law in here.  Let's

     07:24AM  6   take --

     07:24AM  7            THE COURT:  And I do want --

     07:24AM  8            MR. MACON:  It's their law?

     07:24AM  9            MS. GULDE:  Yes.

     07:24AM 10            MR. MACON:  Okay.

     07:24AM 11            THE COURT:  Ms. Gulde, I think you did a great job

     07:24AM 12   and I -- I'm expecting to see a lot more of you in the

     07:24AM 13   examination of the witnesses, I just want you to know.

     07:24AM 14            MS. GULDE:  Your Honor, you may have that

     07:24AM 15   opportunity.

     07:24AM 16            THE COURT:  That is great.  I -- you know, things

     07:24AM 17   happen, but we get them resolved.

     07:24AM 18            MR. SADLER:  We do, Your Honor, and I think it takes

     07:24AM 19   really kind of a special advocate to defend the indefensible.

     07:24AM 20   That always --

     07:24AM 21            MR. SADLER:  Always calls on people to do the best.

     07:24AM 22            THE COURT:  I tell you, Ms. Gulde, she can defend

     07:24AM 23   anything.

     07:24AM 24            MS. GULDE:  I've been trained well, Your Honor.

     07:24AM 25            THE COURT:  You have.  You have.  All right.  I'll
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     07:24AM  1   look at this next.

     07:24AM  2            MR. MACON:  The second that I think the -- the time

     07:24AM  3   critical issue is that there are three short videos of

     07:25AM  4   clinicians that there are objections to and those we need to

     07:25AM  5   have heard right now and I'll go through the scenario for the

     07:25AM  6   entire day, if I may.

     07:25AM  7            THE COURT:  Sure.

     07:25AM  8            MR. MACON:  Because those we need to make whatever

     07:25AM  9   changes and take some time to do it and we're going to put

     07:25AM 10   them on today.  A third issue which we need to have heard

     07:25AM 11   before we -- Mr. Ware will be our second live witness today

     07:25AM 12   and we need to have it heard before Mr. Ware is a motion to --

     07:25AM 13   a motion in limine for cross-examination for using in the

     07:25AM 14   cross-examination of Mr. Ware or any other witness Mr. Tumey's

     07:25AM 15   deposition.  We can tell you all about our various views on

     07:25AM 16   what happened to Mr. Tumey's deposition at that time.  That

     07:25AM 17   one we would like to have heard now but as long as we have it

     07:25AM 18   heard before Mr. Ware -- we pass Mr. Ware for

     07:25AM 19   cross-examination, we're fine.

     07:25AM 20            THE COURT:  Okay.

     07:25AM 21            MR. MACON:  At noon, we have an expert coming this

     07:25AM 22   afternoon, the survey expert, Dr. Reisetter, and so there are

     07:25AM 23   some motions -- there are some objections to him and so we

     07:26AM 24   request be it noon -- as -- we're supposed to do it the night

     07:26AM 25   before, but we checked -- we understood.  Then this -- this
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     07:26AM  1   evening, unfortunately, Your Honor, we have two experts coming

     07:26AM  2   tomorrow.  These are our economists, Ruben Escobedo and James

     07:26AM  3   Malackowski.  We will need short time to have them present

     07:26AM  4   their objections to these experts.

     07:26AM  5            THE COURT:  Perfect.

     07:26AM  6            MR. MACON:  Does that cover it?

     07:26AM  7            MR. SADLER:  I think that covers what we need to do.

     07:26AM  8   Obviously, my concern especially about Mr. Reisetter is time

     07:26AM  9   because the discussion about Mr. Ware and the things that he

     07:26AM 10   doesn't want me to ask Mr. Ware about, that's going to take

     07:26AM 11   some time and then just, you know, it's 8:15, there's only so

     07:26AM 12   many hours in the day.

     07:26AM 13            THE COURT:  Right.  Well, let's -- because we'll have

     07:26AM 14   to do the -- we may have to change the tapes on the

     07:26AM 15   depositions of these --

     07:26AM 16            MR. SADLER:  Do those first.

     07:26AM 17            THE COURT:  Tell me, what's the problem?

     07:26AM 18            MR. MACON:  Here, let me get Ms. Cowart up here.

     07:26AM 19            THE COURT:  Okay.

     07:26AM 20            MR. SADLER:  And if I may hand the reins to

     07:27AM 21   Ms. Mayor, she is going to address the deposition exhibits.

     07:27AM 22            THE COURT:  Sure.

     07:27AM 23            MS. COWART:  Good morning, Your Honor.

     07:27AM 24            THE COURT:  Good morning, Ms. Cowart.  How are you

     07:27AM 25   doing?

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

 01616

     07:27AM  1            MS. COWART:  I'm fine.

     07:27AM  2            THE COURT:  Great.

     07:27AM  3            MS. COWART:  We have three videos of clinicians.  It

     07:27AM  4   is anecdotal evidence and the defendants and the plaintiffs

     07:27AM  5   just have a different view of how the Court sees the use of

     07:27AM  6   anecdotal evidence.  I don't know if the Court wants to see

     07:27AM  7   the videos before you hear our argument.

     07:27AM  8            THE COURT:  Briefly tell me what --

     07:27AM  9            MR. ESPEY:  I'm sneaking up on Your Honor.  I have

     07:27AM 10   the testimony, if you would like to see it.

     07:27AM 11            THE COURT:  All right.  Hand it to Mr. Frye there.

     07:27AM 12            THE COURT:  Tell me what you -- what you think is the

     07:27AM 13   problem.

     07:27AM 14            MS. COWART:  Well, Your Honor, first of all, I don't

     07:27AM 15   believe there is a problem.

     07:27AM 16            THE COURT:  Oh, okay.  What do you understand to be

     07:27AM 17   the problem --

     07:27AM 18            MS. COWART:  What I understand to be the problem is

     07:27AM 19   that the defendants believe that the physicians who are going

     07:27AM 20   to testify do not have experience putting on the Versatile 1

     07:28AM 21   so they can give their views on how the Versatile 1 worked on

     07:28AM 22   the patients that they had under their care.

     07:28AM 23            THE COURT:  Okay.  And did they have -- I mean, did

     07:28AM 24   they administer the Versatile 1 or no?

     07:28AM 25            MS. COWART:  One of the physicians administered the
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     07:28AM  1   Versatile 1, Dr. Condor, who is from marshal Missouri.  He

     07:28AM  2   administered it on more than one occasion.  One of the

     07:28AM  3   physicians, Dr. Dairman, did not administer it but it was on

     07:28AM  4   his patient when he arrived at the nursing home, so he saw it

     07:28AM  5   on his patient.  The third physician did not administer the

     07:28AM  6   Versatile 1 at all.  She investigated the condition of her

     07:28AM  7   patient's wound and determined that a Versatile 1 had been

     07:28AM  8   placed on the patient.

     07:28AM  9            THE COURT:  Okay.  Well, let me hear from the

     07:28AM 10   defendants.

     07:28AM 11            MS. COWART:  Okay.

     07:29AM 12            MR. ESPEY:  Your Honor, I think -- I think Your Honor

     07:29AM 13   made two rulings before Dr. Niezgoda testified.  One of which

     07:29AM 14   was this ruling that clinicians could testify as to their

     07:29AM 15   firsthand treatment of the patient but not as to anecdotal

     07:29AM 16   experiences.  And the second one was that when they could

     07:29AM 17   testify as to their opinion as to comparisons between the

     07:29AM 18   products and I think Your Honor ruled they couldn't do that

     07:29AM 19   without scientific study or some other scientific basis for

     07:29AM 20   that opinion.

     07:29AM 21            THE COURT:  Well, let me make sure you and I are on

     07:29AM 22   the same wavelength, Mr. Espey.  What I remember, and I guess

     07:29AM 23   we all have the transcripts here, I said that both sides can

     07:29AM 24   talk about treatment.

     07:29AM 25            MR. ESPEY:  Yes.
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     07:29AM  1            THE COURT:  So, you don't have to have studies about

     07:29AM  2   treatment.  They don't have to be scientific studies about

     07:29AM  3   treatment.  Both sides can have clinicians get up here and

     07:29AM  4   testify about treatment.  Now, if that's not your

     07:30AM  5   understanding.  Your understanding is they have to have

     07:30AM  6   scientific basis behind that treatment.

     07:30AM  7            MR. ESPEY:  No, Your Honor.  I believe you ruled that

     07:30AM  8   the clinicians can talk about their treatment of patients.

     07:30AM  9            THE COURT:  Right.

     07:30AM 10            MR. ESPEY:  But then the question can they express an

     07:30AM 11   opinion as to whether or not the VAC is better than the

     07:30AM 12   Versatile 1 and I think Your Honor ruled that they can't

     07:30AM 13   express those opinions without some sort of scientific study.

     07:30AM 14            THE COURT:  All they can do is talk about their

     07:30AM 15   observations and if they were using the Versatile 1 and they

     07:30AM 16   observed that the Versatile 1 did not heal this particular

     07:30AM 17   patient, whatever, they can testify about that.  But they

     07:30AM 18   can't extrapolate and say, well, you know, I have all these --

     07:30AM 19   I mean, they can only talk about their experience.  That's it.

     07:30AM 20            MR. ESPEY:  Right.

     07:30AM 21            THE COURT:  And they can do a comparison as to their

     07:30AM 22   experience using the machines, but that's it.  They can't

     07:30AM 23   extrapolate beyond that and say, you know, well, then the VAC

     07:30AM 24   is better than the Versatile 1 or whatever, whatever.  So,

     07:31AM 25   that's all they can do.
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     07:31AM  1            MR. ESPEY:  That's my understanding.

     07:31AM  2            THE COURT:  Okay.

     07:31AM  3            MR. ESPEY:  But my concern is that the offered

     07:31AM  4   testimony goes to the wrong side of the line drawn by the

     07:31AM  5   Court.  And Ms. Mayor and I have kind of split it up.  I was

     07:31AM  6   going to address Dr. Anderson.  Dr. Anderson is a --

     07:31AM  7            THE COURT:  Okay.  Just refer to me the page, if you

     07:31AM  8   would, that you want to talk about.

     07:31AM  9            MR. ESPEY:  Okay.  Page -- probably it's best to

     07:31AM 10   start with page 9.

     07:31AM 11            THE COURT:  Okay.

     07:31AM 12            MR. ESPEY:  With the second block.

     07:31AM 13            THE COURT:  Okay.

     07:31AM 14            MR. ESPEY:  Did you ever see the BlueSky product on

     07:31AM 15   him?  I did not.  Is this the only experience?  That's

     07:31AM 16   correct.  You weren't present when the Versatile 1 was

     07:31AM 17   applied?  I was not.  You don't have personal knowledge as to

     07:32AM 18   whether or not it was applied correctly?  I do not.  If you go

     07:32AM 19   to the second block.  It's fair to say, isn't it, that based

     07:32AM 20   on your experience you couldn't tell us whether the BlueSky

     07:32AM 21   product would have caused a good or favorable outcome on

     07:32AM 22   another patient with another wound?  I can't say.  And you

     07:32AM 23   can't tell us based on your single experience whether the

     07:32AM 24   application of the Versatile 1 is typically associated with

     07:32AM 25   positive/negative outcomes?  I can't.  Yet despite all
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     07:32AM  1   thoughts admissions, the plaintiffs are proffering, among

     07:32AM  2   other things, if Your Honor will turn to page 6.  The second

     07:32AM  3   block towards the bottom.  Based on your -- based on this

     07:32AM  4   experience with the Versatile 1 system, what is your opinion

     07:32AM  5   of that product?  I would not choose to use it again.  Why is

     07:32AM  6   that?  Because of the very quick deterioration of wound that

     07:33AM  7   had been perfect previously.  So, she's -- her opinion is that

     07:33AM  8   the Versatile 1 caused the deterioration of a wound.

     07:33AM  9            THE COURT:  And she would question its effectiveness.

     07:33AM 10            MR. ESPEY:  Right.

     07:33AM 11            THE COURT:  And then over on page 7.

     07:33AM 12            MR. ESPEY:  Yes, Your Honor.

     07:33AM 13            THE COURT:  Okay.  Okay.  Well, thank you, Mr. Espey.

     07:33AM 14   Ms. Mayor, what have you got to -- point to me what your

     07:33AM 15   problems are.

     07:33AM 16            MS. MAYOR:  Well, we kind of have similar problems

     07:33AM 17   with doctors Condor and Dairman.  As Ms. Cowart pointed out,

     07:33AM 18   Dr. Condor has actually administered the Versatile 1.

     07:33AM 19   However, most of the testimony that they're proffering is

     07:33AM 20   either hearsay or is opinion testimony without the clinical

     07:33AM 21   studies that Your Honor has referred to.

     07:33AM 22            THE COURT:  Okay.  Show me the page.

     07:34AM 23            MS. MAYOR:  Okay.  Let's see.  Starts on page 2, the

     07:34AM 24   bottom of the page.  It's page 27.  Starting at line the.  The

     07:34AM 25   hospital supply department informed me they had been broached
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     07:34AM  1   by another company.  Follows on the middle of page 3.  She

     07:34AM  2   assured me that this device was the same as the Wound VAC.

     07:34AM  3   The next page.  Bottom of page 3, top of page 4.  There's

     07:34AM  4   testimony about what a Ms. Richard said.  There's no

     07:34AM  5   foundation for who Ms. Richards is.  That continues on page 4.

     07:34AM  6   Then towards the bottom of page 4, we start getting into --

     07:34AM  7            THE COURT:  Hold on.  Okay.  I see on page 4 it says

     07:34AM  8   the top of the page, what did Ms. Richards tell you about the

     07:35AM  9   cost of the Versatile 1.  There's not an answer there.

     07:35AM 10            MS. MAYOR:  The answer continues.  It starts at 42,

     07:35AM 11   line 17.  42-24.

     07:35AM 12            THE COURT:  Okay.

     07:35AM 13            MS. MAYOR:  It's right below.  It was split up in the

     07:35AM 14   transcript because of some objections, I believe.

     07:35AM 15            THE COURT:  Okay.  And then --

     07:35AM 16            MS. MAYOR:  And then when you go to the bottom of

     07:35AM 17   page 4, starting at line -- it's 4316.  There's an exchange,

     07:35AM 18   question and answer on how many patients did you use the

     07:35AM 19   Versatile 1?  Answer, I actually used it on four patients.  We

     07:35AM 20   would be okay with that testimony, but after that you get to a

     07:35AM 21   question that specifically says how did it compare to KCI

     07:35AM 22   Wound VAC and there's been no clinical study.

     07:35AM 23            THE COURT:  Well, now, what I -- there's no clinical

     07:36AM 24   study.  They can talk about how it compared in their clinical

     07:36AM 25   experience, how one compared to the other.  So, I mean,
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     07:36AM  1   clinicians can say, I use one here.  I used one here and I got

     07:36AM  2   better results from one.  It's just anecdotal.  It's just

     07:36AM  3   that -- that is what they observed.  They can't say, so, it's

     07:36AM  4   a better machine no matter what.  And I'm -- so, I'm not --

     07:36AM  5   Let me just read this.  On all this cost, I think the cost

     07:37AM  6   stuff will go out, on Condor because a lot of that is -- is

     07:37AM  7   what somebody else is telling Condor.  So, -- for example,

     07:37AM  8   26-17 to 27-10, that's okay, because it's not really hearsay,

     07:37AM  9   it's not admitted for the truth of the matter, it's just

     07:37AM 10   admitted why is he using it and they come and say, well, this

     07:37AM 11   is why you should use it.  So, 26-17 to 27-10 is okay.  And

     07:37AM 12   36-17, 18, and 19 are okay again.  She's -- it's why he's

     07:37AM 13   going to use it.  Okay.  And 20 -- 42-4 and 5 are okay.  42-11

     07:38AM 14   through 42-24 are not okay.  Those go out.  We're talking

     07:38AM 15   about the costs.

     07:38AM 16            MS. COWART:  Well, Your Honor, if I could --

     07:38AM 17            THE COURT:  Okay.

     07:38AM 18            MS. COWART:  I'm sorry.  Ms. Richards is a

     07:38AM 19   representative of a BlueSky distributor.  We looked in the

     07:38AM 20   production and the defendants were kind enough to produce I

     07:38AM 21   believe it's Defendant's Exhibit 352.  You will notice in

     07:38AM 22   Dr. Condor's deposition testimony he says that Ms. Richards --

     07:38AM 23   he believes Ms. Richards is from a distributor out of Kansas.

     07:38AM 24   Marshal, Missouri is in the middle of Missouri.  Kansas, the

     07:38AM 25   Univac 2 distributor for BlueSky services that area and
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     07:39AM  1   Defendant's Exhibit 352 shows that Jill Richards worked for

     07:39AM  2   Unimed.  And so -- I mean, this is a representative from a

     07:39AM  3   BlueSky distributor who is talking about the cost.  I mean,

     07:39AM  4   she is telling this physician why he should use the product.

     07:39AM  5   I don't believe it's any different than telling him the

     07:39AM  6   products are comparable and also they're going to -- you're

     07:39AM  7   going to realize a cost savings from using it.

     07:39AM  8            THE COURT:  I think that already -- I've already left

     07:39AM  9   that in up on 27-10, 1 through 10 where she says, and it was a

     07:39AM 10   cost savings to the patient.  So, I left that in.  What I'm

     07:39AM 11   concerned about is this cost statement where he says he

     07:39AM 12   wouldn't use it -- based on your experience, do you believe it

     07:40AM 13   was more cost effective than VAC.  I'm concerned about it

     07:40AM 14   didn't heal my patient and I don't think there was any amount

     07:40AM 15   of money they could give me for free, it would not save any

     07:40AM 16   patients any money.  That's the testimony I'm concerned about.

     07:40AM 17   And so that's the reason I would strike 42-4 through 42-24,

     07:40AM 18   whatever that is and then would strike 44-10 through 44-19.  I

     07:40AM 19   understand what you're saying, but the cost issue, what I --

     07:40AM 20   you know, I'm -- I'm wanting these people to talk about

     07:40AM 21   treatment, not -- not cost.

     07:40AM 22            MS. COWART:  I understand, Your Honor.  But he was --

     07:40AM 23   there was a representation made to him that it was going to be

     07:40AM 24   cost effective and it didn't work on his patient and when

     07:40AM 25   treatment doesn't work on a patient the patient ends up
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     07:41AM  1   staying a longer time maybe in the hospital or has to take

     07:41AM  2   some other treatment that is going to cost more and that's all

     07:41AM  3   that Dr. Condor is saying in this particular instance.  On

     07:41AM  4   this particular patient it didn't work.

     07:41AM  5            THE COURT:  Well, what I -- what I object to is they

     07:41AM  6   could have given it to me free and it would end up saving my

     07:41AM  7   patients any money.  Now, that's a -- I don't know if it's a

     07:41AM  8   stretch or not, but I mean to give somebody something free --

     07:41AM  9   and we've already covered why cost is not comparable here.

     07:41AM 10   We've already covered that in earlier testimony.  You've got

     07:41AM 11   plenty of testimony on that.  I understand what you're saying.

     07:41AM 12   I'm cutting 44-10 through 44-19.

     07:41AM 13                        Now, 44-24 to 45-will is fine.  What was

     07:41AM 14   your biggest concern with how the Versatile 1 performed

     07:41AM 15   clinically with your patients.  It really did not do the job I

     07:42AM 16   expected to do with my experience of using the Wound VAC.

     07:42AM 17   That's okay.  So, is there anything else with Condor?

     07:42AM 18            MS. MAYOR:  No.  I think that's it.

     07:42AM 19            THE COURT:  That's okay.  So, it's just those -- are

     07:42AM 20   you all clear on that?

     07:42AM 21            MS. COWART:  Yes.

     07:42AM 22            THE COURT:  Okay.  So, that's fine.  Okay.  What

     07:42AM 23   about Dairman?

     07:42AM 24            MS. MAYOR:  Well, here kind of the biggest issue they

     07:42AM 25   seem to be trying to create personal knowledge through hearsay
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     07:42AM  1   for the particular testimony that they've proffered.  A good

     07:42AM  2   example is 33-7 to 33-22.

     07:42AM  3            THE COURT:  Yeah.  I'm looking at that right now.

     07:42AM  4   Hold on a minute.  Okay.  Let me -- Let me be helpful here, if

     07:44AM  5   I can.  The doctor goes, and let me -- Let me look at Erica

     07:44AM  6   Anderson again a minute.  Okay.  Let me do this.  On Erica

     07:47AM  7   Anderson, you know, doctors talk to nurses and so forth, I

     07:47AM  8   mean, that's all a part of their work.  So, with Erica

     07:47AM  9   Anderson, the only thing that's going to be Xed out with

     07:47AM 10   Erica, and -- you made a good point, Mr. Espey, but I think

     07:47AM 11   that goes to the weight, not to the admissibility of the

     07:47AM 12   evidence.  The only thing that's going to be marked out about

     07:47AM 13   Erica is page 26, line 20 through 27 line 5.  What was the

     07:47AM 14   reason given to you for the switch.  That's really irrelevant

     07:47AM 15   to this.  And 30 -- page 30 line 1 to 30-12, based on this

     07:47AM 16   experience with the Versatile 1, what is your opinion of the

     07:48AM 17   product.  I would not use it again because of the very quick

     07:48AM 18   deterioration.  That's out because I -- I want to stay with

     07:48AM 19   this patient.  Everything else on Erica Anderson is okay.  And

     07:48AM 20   on Dairman -- Dairman, hold on.  On Dairman 39-21 through

     07:49AM 21   39-24 is out.  And the rest of the stuff, the questions are

     07:49AM 22   very clear:  Based on your experience using the skilled

     07:49AM 23   nursing facility and their use of Versatile 1, based on what

     07:49AM 24   you saw, the questions are very clear that just based upon

     07:49AM 25   what he saw, he's talking to nurses, that's what they do.
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     07:49AM  1   They talk to nurses -- Now, you both want to argue with me.

     07:49AM  2   The decision has been made.

     07:49AM  3            MS. COWART:  No, Your Honor.

     07:49AM  4            MS. MAYOR:  We didn't get the line.

     07:49AM  5            THE COURT:  You both seemed so eager for utterance.

     07:50AM  6            MS. COWART:  We didn't see a 39-21 --

     07:50AM  7            THE COURT:  Dairman.  But two great women lawyers

     07:50AM  8   would never do what these men lawyers do all the time.  Okay.

     07:50AM  9   On Dairman, 39 --

     07:50AM 10            MR. SADLER:  Especially Mr. Sadler.

     07:50AM 11            THE COURT:  Page 39-21 to 39 line 24 is out.  Okay?

     07:50AM 12   And let me see.  Okay.  Seems like -- hold on a minute.  The

     07:50AM 13   great thing -- our technical people picking this up.  That's

     07:50AM 14   the great question.  Okay.  That's the only -- that's the only

     07:50AM 15   thing out on Dairman.  On Anderson -- on Anderson, 26 line 20

     07:50AM 16   through 27 line 5 is out.  Page 30, line 1, to 30 line 12 is

     07:51AM 17   out.  Okay.  And I think we've gone -- we've gone over Condor.

     07:51AM 18   Anything else?

     07:51AM 19            MS. MAYOR:  No, Your Honor.

     07:51AM 20            MS. COWART:  Nothing.  That's it.

     07:51AM 21            THE COURT:  Good work.  Thank you, Mr. Espey.  This

     07:51AM 22   was very helpful.

     07:51AM 23            MR. ESPEY:  Yes, sir.

     07:51AM 24            THE COURT:  Is a good format.

     07:51AM 25            MR. ESPEY:  Ms. Mayor did it.
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     07:51AM  1            MR. MACON:  We should have known.

     07:51AM  2            THE COURT:  Well, we should have known.

     07:51AM  3            MR. ESPEY:  I handed it up though.

     07:51AM  4            MR. MACON:  And you did a great job on that.

     07:51AM  5            THE COURT:  Behind any innovative piece of work

     07:51AM  6   stands a brilliant woman.

     07:51AM  7            MR. SADLER:  Which issue would Your Honor --

     07:51AM  8            THE COURT:  Okay.

     07:51AM  9            MR. SADLER:  Forgetting we've got multiple first

     07:51AM 10   priorities here.

     07:51AM 11            MR. MACON:  I would recommend to the Court we talk

     07:51AM 12   about the Tumey deposition.

     07:51AM 13            THE COURT:  Okay.  Tell me about Tumey.

     07:51AM 14            MR. MACON:  I'll give you my version.

     07:51AM 15            THE COURT:  You give me your version and then

     07:51AM 16   Mr. Sadler you give me yours and then we'll figure out --

     07:52AM 17            MR. MACON:  Okay.  Went and took his deposition and

     07:52AM 18   nothing really changed.  Pretty much met a brick wall as to

     07:52AM 19   what we thought -- we went there and what their motion was

     07:52AM 20   for.  And I'm quoting from -- from page 150 of his deposition.

     07:52AM 21   Beginning line 4.

     07:52AM 22            THE COURT:  Can I -- before I do this, I'm trying to

     07:52AM 23   keep up with -- with people we have here.  Now, I don't think

     07:52AM 24   I have Ms. Cowart on this list.

     07:52AM 25            MR. MACON:  On one that she was -- anyway --
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     07:52AM  1            THE COURT:  Yeah.  She may -- Let me just check.

     07:52AM  2            MR. MACON:  Okay.

     07:52AM  3            THE COURT:  Let me just check.

     07:52AM  4            MR. MACON:  I had --

     07:52AM  5            THE COURT:  She is here.  I see her here.  She's on

     07:52AM  6   that list.  That's another job well done, Mr. Macon.

     07:52AM  7            MR. MACON:  Again, I had nothing to do with it, as

     07:52AM  8   usual.

     07:52AM  9            THE COURT:  I understand, but -- and this nice young

     07:53AM 10   lady, Ms. -- that's Ms. Mosure?

     07:53AM 11            MS. MAYOR:  Mayor.  M A Y O R.  The first name is

     07:53AM 12   Amanda.

     07:53AM 13            THE COURT:  Oh, there it is.  There's Ms. Mayor.

     07:53AM 14            MR. MACON:  You said her name and she left, Your

     07:53AM 15   Honor.

     07:53AM 16            THE COURT:  That's right.

     07:53AM 17            MR. SADLER:  She left --

     07:53AM 18            THE COURT:  No, that's fine.

     07:53AM 19            MR. SADLER:  I turned my back and they were gone.

     07:53AM 20            THE COURT:  Okay.

     07:53AM 21            MR. MACON:  I don't think that's a good sign, Your

     07:53AM 22   Honor.

     07:53AM 23            THE COURT:  You guys are both doing great.  Okay.

     07:53AM 24   Speak to me.

     07:53AM 25            MR. MACON:  We took doctor -- we took Dave Tumey's
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     07:53AM  1   deposition.  We went there to find out what he knew about

     07:53AM  2   Dr. Fleischmann.  He said is all that you know about what

     07:53AM  3   Dr. Fleischmann did prior to the time you met him based on

     07:53AM  4   what Dr. Fleischmann told you?  Yes, sir.  You never saw the

     07:53AM  5   article that Dr. Fleischmann claims written?  Never.  Is all

     07:53AM  6   that you know about the alleged article what Dr. Fleischmann

     07:53AM  7   told you?  No, sir.  You don't know the name of the article?

     07:54AM  8   Published?  No, sir.  Other than what Dr. Fleischmann said,

     07:54AM  9   you don't know whether the article is actually published or

     07:54AM 10   not?  I don't know for sure.

     07:54AM 11            So, hit a brick wall on that one.  Being innovative

     07:54AM 12   lawyers, what they did was, they stopped asking about

     07:54AM 13   Dr. Fleischmann and they went into a number of other areas

     07:54AM 14   including areas that they had known about for five years as an

     07:54AM 15   example in January of 2002 he was -- I'm sorry.  Sometime in

     07:54AM 16   2001, 2002, Mr. Tumey was at a meeting that Medela was at.

     07:54AM 17   They started asking him questions about that.  They asked

     07:54AM 18   him -- they asked him in great detail about his meeting with

     07:54AM 19   Mr. Ware, how did Mr. Ware treat you, did he harass you?

     07:54AM 20   Mr. Tumey broke into tears and said it was far worse than

     07:54AM 21   basic training.  No possible relevance to anything.

     07:54AM 22            The bottom line is, with respect to the Fleischmann

     07:54AM 23   issue, which is the issue they filed the motion on, the issue

     07:55AM 24   the Court allowed them to take this deposition on, six months

     07:55AM 25   after the close of discovery, they hit a brick wall.  So, now
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     07:55AM  1   they went into all sorts of other little areas primarily

     07:55AM  2   pointed to proof that perhaps Mr. Ware is not the world -- is

     07:55AM  3   not Mother Teresa, to prove all sorts of things but have

     07:55AM  4   nothing to do with this issue.  They are totally collateral

     07:55AM  5   and they shouldn't have been asking him because discovery has

     07:55AM  6   ended and they got special permission on that -- on that on

     07:55AM  7   issue, but instead they used it as a full ranging deposition

     07:55AM  8   and now what they want to do is they want to come and impeach

     07:55AM  9   Mr. Ware not on the Fleischmann issue, because they've got

     07:55AM 10   nothing on it, and we believe that -- that evidence will

     07:55AM 11   continue to be excluded, but they want to come in on these

     07:55AM 12   collateral issues, didn't you harass -- didn't you harass

     07:55AM 13   Mr. Tumey?  Didn't you curse him.  That's totally irrelevant

     07:55AM 14   and there's no basis.  Further, they shouldn't be allowed to

     07:55AM 15   go into these areas, discovery is over and these are totally

     07:55AM 16   different issues.

     07:55AM 17            THE COURT:  Thank you.  Mr. Sadler.

     07:56AM 18            MR. SADLER:  I wonder if Mr. Macon and I were at the

     07:56AM 19   same deposition.

     07:56AM 20            THE COURT:  Well, that's what happens when I read the

     07:56AM 21   appellate opinions of my cases.  I'm kidding.  The Fifth

     07:56AM 22   Circuit never, ever gets it wrong.

     07:56AM 23            MR. MACON:  Denver, did you get that down?

     07:56AM 24            THE COURT:  The record should reflect that was said

     07:56AM 25   in jest.
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     07:56AM  1            MR. SADLER:  Let me share with the Court because

     07:56AM  2   there are about seven topics that Mr. Tumey testified about

     07:56AM  3   that are relevant to Mr. Ware's testimony or

     07:56AM  4   cross-examination.  We're doing a little --

     07:56AM  5            THE COURT:  Sure.  You have to push the buttons.

     07:56AM  6            MR. SADLER:  And I've got a copy for Mr. Macon.  I

     07:56AM  7   actually have a printed copy I'll hand up to the Court.  But

     07:56AM  8   this is -- we're all going to see the same thing.  Let me

     07:56AM  9   first just tell you the topics and then we can go through the

     07:57AM 10   details.  The first topic is -- and let me set the stage.

     07:57AM 11   Mr. Tumey is not a janitor, he's not a secretary, he's not the

     07:57AM 12   parking attendant.  He is the Direction of Research &

     07:57AM 13   Development for VAC products for KCI during the time period

     07:57AM 14   we're talking about.  That's who he is.  Topic one is he goes

     07:57AM 15   and sees Dr. Fleischmann, that whole thing about the lunch

     07:57AM 16   meeting and urgent and all that, yeah, that really did happen,

     07:57AM 17   what he told the Court, and he sees, he observes, looks at,

     07:57AM 18   handles, examines, experiences the fact Dr. Fleischmann had

     07:57AM 19   invented a VAC-like device and had been using it on patients.

     07:57AM 20   That's pretty significant.  Now, the next topic, we go to

     07:57AM 21   the -- the one with the next heading, and I'll come back to

     07:57AM 22   these, but I just want to set the stage, this is the next

     07:58AM 23   topic.  Now he's talking about, again, this is a conversation

     07:58AM 24   clear with Dr. Fleischmann, but the significance is that he is

     07:58AM 25   hearing from Dr. Fleischmann that Dr. Fleischmann invented the
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     07:58AM  1   VAC, the same thing that Morykwas and Argenta are claiming,

     07:58AM  2   the same claim that's been made to this jury Morykwas and

     07:58AM  3   Argenta came up with something nobody had ever done before,

     07:58AM  4   here is Dr. Fleischmann saying, you know what?  I've been

     07:58AM  5   doing that for years.

     07:58AM  6            The next topic.  A little bit more clear.  Once

     07:58AM  7   again, he considers himself the inventor of the VAC.  So, this

     07:58AM  8   is a person telling the director of R & D for KCI, head of

     07:58AM  9   VAC, all things VAC, this is a licensee, a man they've now got

     07:58AM 10   under license agreement, confidentiality agreement saying, you

     07:58AM 11   know what?  I invented the VAC.  Morykwas and Argenta didn't

     07:59AM 12   do it.  That's another topic.  Let's skip -- skip the next

     07:59AM 13   topic because it's sort of a reinforcement.

     07:59AM 14            Here is where we get into something that's really

     07:59AM 15   interesting.  During the time that Mr. Tumey, which is almost

     07:59AM 16   a three year period, is working with Dr. Fleischmann, have

     07:59AM 17   multiple meetings, multiple conversations with him to try to

     07:59AM 18   get Dr. Fleischmann's VAC-like product folded into the KCI

     07:59AM 19   fold, all this time Mr. Ware and Mr. Rush are meeting

     07:59AM 20   separately with Dr. Fleischmann.  Mr. Tumey is out of the

     07:59AM 21   loop.  All he can say is I knew there was some kind of

     07:59AM 22   business relationship.  I don't know exactly what it was.  So,

     07:59AM 23   that's another topic.

     07:59AM 24            THE COURT:  Was this beyond the license agreement

     07:59AM 25   that they had?
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     07:59AM  1            MR. SADLER:  That's right, sir.  That's -- exactly.

     07:59AM  2   It's something to do with Fleischmann that doesn't have

     07:59AM  3   anything to do with Mr. Tumey's work.  And here, again, is

     07:59AM  4   another topic Mr. Tumey is talking about.  And this is -- this

     07:59AM  5   is where it gets really interesting.  Dr. Fleischmann is

     07:59AM  6   telling him, basically, I've got prior art that is a threat to

     08:00AM  7   these patents.  And, as he says, he implied there was some

     08:00AM  8   kind of relationship with he and KCI.  I honestly don't know

     08:00AM  9   what it is but, basically, it's better if this stuff stay

     08:00AM 10   quiet.

     08:00AM 11            Next topic.  What does this all mean?  Keeping a lid.

     08:00AM 12   Dr. Fleischmann was hurt, disappointed, because he had really

     08:00AM 13   invented it, but right now better for everybody to keep it

     08:00AM 14   quiet, he's going to get some royalties from KCI, everybody

     08:00AM 15   makes money, everybody is happy.

     08:00AM 16            Now, what does all this have to do with this stuff

     08:00AM 17   about Mr. Ware talking to Mr. Tumey?  Let's go to the next

     08:00AM 18   one, the VAC-like prior art.  Here's where we get into a

     08:00AM 19   serious problem, Your Honor.  Mr. Tumey admitted in his

     08:00AM 20   deposition that he had documents in his file, not only prior

     08:00AM 21   art documents, but a spread sheet listing prior art documents

     08:01AM 22   that he never turned over to the lawyers in discovery and he

     08:01AM 23   gave one reason and one reason only why he had not turned over

     08:01AM 24   these documents and here's the first example I talked about

     08:01AM 25   and there's going to be more argument about this.  There was
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     08:01AM  1   an article published by a guy name Speidman.  If we can go

     08:01AM  2   down, this fellow Speidman had put together a device.  If we

     08:01AM  3   can keep going.  That basically was -- Stop.  So, you're

     08:01AM  4   telling me these things you mentioned being described in this

     08:01AM  5   paper by Speidman all the way back in 1979 all have

     08:01AM  6   similarities to what the VAC does.  Is that what you're

     08:01AM  7   telling me?  Yes.  Why is that important?  Because it was not

     08:01AM  8   disclosed to us in discovery.  We have looked.  We have

     08:01AM  9   checked the data base.  This prior art reference was never

     08:01AM 10   disclosed to us by KCI in discovery.

     08:01AM 11            THE COURT:  Well --

     08:01AM 12            MR. SADLER:  Yes, sir.

     08:01AM 13            THE COURT:  -- this is Mr. --

     08:01AM 14            MR. SADLER:  This is Mr. Tumey talking about

     08:01AM 15   documents he had.  Nothing -- now we're not talking about

     08:02AM 16   Dr. Fleischmann at all.

     08:02AM 17            THE COURT:  So, he didn't give them to the lawyers

     08:02AM 18   for discovery.

     08:02AM 19            MR. SADLER:  Correct.  And I'll show you why here in

     08:02AM 20   about five seconds.

     08:02AM 21            THE COURT:  Okay.

     08:02AM 22            MR. SADLER:  If we can keep going.  Go to where

     08:02AM 23   threatens to fire Tumey.  All right.  There was a meeting

     08:02AM 24   between he described between himself and Mr. Ware following a

     08:02AM 25   session where he had talked -- he and Mr. Tumey had talked
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     08:02AM  1   publicly a way -- there might be a way to get around, design

     08:02AM  2   around KCI's patents.  This is what he said happened.

     08:02AM  3   Mr. Ware was furious with him, swore at him, raised his voice,

     08:02AM  4   threatened him and right down there he said basically, look,

     08:02AM  5   it's not your job, Mr. Tumey, to find prior art.  That's the

     08:02AM  6   lawyer's job.  If you talk about this subject with anyone, I

     08:02AM  7   will fire you.

     08:02AM  8            Let's go to the next one.  And here we talk about why

     08:03AM  9   didn't he disclose this stuff.  Do you recall telling

     08:03AM 10   Mr. Bridi or anybody else about this file that existed was

     08:03AM 11   there?  No.  Why?  I was to shut up and I did.  I shut up.  He

     08:03AM 12   made it very clear to me.

     08:03AM 13            Let's go to the next one.  And this is a specific

     08:03AM 14   discussion with Mr. Tumey about this spread sheet he created

     08:03AM 15   where elicited all of the important prior art that he had

     08:03AM 16   collected.  He didn't give to it Mr. Bridi.  Mr. Bridi is the

     08:03AM 17   in-house patent lawyer.  Why?  He thought he would be fired.

     08:03AM 18   Why?  Because of the threat from Mr. Ware.

     08:03AM 19            THE COURT:  This --

     08:03AM 20            MR. SADLER:  Those are the topics --

     08:03AM 21            THE COURT:  What's the guys name that had the 79

     08:03AM 22   article?

     08:03AM 23            MR. SADLER:  Speidman.

     08:03AM 24            THE COURT:  Has anyone ever looked him up?

     08:03AM 25            MR. SADLER:  There are other publications out there
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     08:03AM  1   and there's even a patent out there by Speidman.  This

     08:04AM  2   particular article, the one that Mr. Tumey kept in his file

     08:04AM  3   which we now marked -- we got at the deposition and we now

     08:04AM  4   marked as a trial exhibit, it was one that to our knowledge

     08:04AM  5   was never disclosed to us in discovery and is new and it's not

     08:04AM  6   only new, it's important because, as Mr. Tumey describes and

     08:04AM  7   as I'm sure our expert witness describes it reads right on

     08:04AM  8   several of the claims in his patent.

     08:04AM  9            So, why is Mr. Tumey important?  Forget about this

     08:04AM 10   Belgium article because I know that's all Mr. Macon wants to

     08:04AM 11   talk about, nobody can find the Belgium article.  Well, what

     08:04AM 12   do we have?  We have testimony from the R & D director of KCI

     08:04AM 13   that says I knew about prior art.  I kept it in my file.  I

     08:04AM 14   don't know why you guys can't find it.  I did not give some of

     08:04AM 15   it to the in-house lawyer because the CEO yelled at me, swore

     08:05AM 16   at me, threatened my job and I was scared and I didn't turn it

     08:05AM 17   over.  To me, I think that really puts Mr. Tumey in context.

     08:05AM 18            THE COURT:  Okay.  You can -- both of you stand up

     08:05AM 19   here a minute.

     08:05AM 20            MR. SADLER:  Yes, sir.

     08:05AM 21            THE COURT:  So, you've -- it seems if Mr. Tumey

     08:05AM 22   doesn't give the stuff to the lawyers then there's -- I mean,

     08:05AM 23   I -- there's not much we can do.

     08:05AM 24            Now, I realize Mr. Tumey's interpreting something

     08:05AM 25   Mr. Ware said earlier to him as preventing him from doing
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     08:05AM  1   that.  Let me ask:  You've now found the stuff that Tumey is

     08:05AM  2   talking about?  Tumey did it, he gave it to you?

     08:05AM  3            MR. MACON:  He had it on his home computer, this

     08:05AM  4   stuff, to be exact, this stuff, these charts, he didn't leave

     08:05AM  5   at KCI.  He had it on his home computer and he brought it.  He

     08:05AM  6   was very cooperative with the defendants.  He had a story to

     08:06AM  7   tell.

     08:06AM  8            THE COURT:  Right.  And I understand.  But what I'm

     08:06AM  9   getting to --

     08:06AM 10            MR. MACON:  They have it.

     08:06AM 11            THE COURT:  Is that -- You now have the stuff?

     08:06AM 12            MR. SADLER:  Right.  The spread sheet that he created

     08:06AM 13   which he testified he created while an employee -- this is not

     08:06AM 14   something and I don't want you to be misled, this spread sheet

     08:06AM 15   that he said he didn't turn over to Mr. Bridi, he testified he

     08:06AM 16   created it while he was on the job at KCI.  This is not

     08:06AM 17   something that after he left KCI he created on his home

     08:06AM 18   computer.

     08:06AM 19            THE COURT:  Okay.  That's fine.

     08:06AM 20            MR. SADLER:  Right.

     08:06AM 21            THE COURT:  But what I'm getting to, whether

     08:06AM 22   Mr. Tumey thinks it's prior art or not is not really very

     08:06AM 23   relevant.  Now, if there is a new article in here that you

     08:06AM 24   guys have found or a new patent you've found that we need to

     08:06AM 25   deal with with the experts, that's another matter.
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     08:06AM  1            MR. SADLER:  And that's what I'm telling you.

     08:06AM  2            THE COURT:  That's another matter.

     08:06AM  3            MR. SADLER:  The Speidman 1979 to your knowledge,

     08:06AM  4   that particular piece is new and we -- we have looked and we

     08:07AM  5   cannot find any point where it was disclosed to us in

     08:07AM  6   discovery and, of course, we had all the requests out there

     08:07AM  7   for them to disclose it.

     08:07AM  8            THE COURT:  I'm not worried about the disclosure in

     08:07AM  9   discovery.

     08:07AM 10            MR. SADLER:  Yes, sir.

     08:07AM 11            THE COURT:  Because I'm -- if Mr. Tumey doesn't give

     08:07AM 12   to it the lawyers, the lawyers can't give it to you.  I'm not

     08:07AM 13   worried about that.

     08:07AM 14            MR. SADLER:  Yes, sir.

     08:07AM 15            THE COURT:  What I'm telling you though is we have

     08:07AM 16   some other prior art.  We may have to deal with that.  That's

     08:07AM 17   a -- that's a different topic.

     08:07AM 18            MR. MACON:  That's right.

     08:07AM 19            THE COURT:  But I'm not worried about non-disclosure,

     08:07AM 20   given what Mr. Tumey said.

     08:07AM 21            MR. SADLER:  Understood.

     08:07AM 22            THE COURT:  Now, the second thing, on Mr. Ware,

     08:07AM 23   I'm -- I -- you know, there's -- this -- this discussion that

     08:07AM 24   occurred where Mr. Ware, quote, reportedly used profanity and

     08:07AM 25   called him an idiot and so forth, you know, that -- I am
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     08:07AM  1   concerned about that -- first of all, I'm concerned about just

     08:08AM  2   the prejudicial effect and I am -- it would -- it would seem

     08:08AM  3   to me -- was it clear to Mr. Tumey -- Mr. Tumey told Mr. Ware

     08:08AM  4   I have looked up the prior art, I have it?  Was that clear to

     08:08AM  5   Mr. --

     08:08AM  6            MR. MACON:  No, it --

     08:08AM  7            MR. SADLER:  It's a different discussion, if I may.

     08:08AM  8            THE COURT:  Okay.

     08:08AM  9            MR. SADLER:  Mr. Tumey had made some statements at a

     08:08AM 10   manager's meeting --

     08:08AM 11            THE COURT:  Right.  I remember about --

     08:08AM 12            MR. SADLER:  About one could design around or one

     08:08AM 13   could figure out a way to do something and go around the

     08:08AM 14   patent.  He didn't use those words, but that was the subject,

     08:08AM 15   and he said that led Mr. Ware to take him aside and basically

     08:08AM 16   say, Don't ever talk about prior art.  That's not your job.

     08:08AM 17   It's the lawyers.  You talk about that stuff again and I'll

     08:08AM 18   fire you.

     08:08AM 19            MR. MACON:  And I --

     08:08AM 20            MR. SADLER:  That's the discussion.

     08:08AM 21            MR. MACON:  I agree with Mr. Sadler.  There was no

     08:08AM 22   discussion about Speidman or this, that, or the other.  But I

     08:09AM 23   agree with his characterization.  He said you could design

     08:09AM 24   around it.  Allegedly, Mr. Ware said don't ever talk about

     08:09AM 25   that.  That's his testimony.  We don't agree with it, but
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     08:09AM  1   that's testimony.

     08:09AM  2            THE COURT:  I understand.

     08:09AM  3            MR. MACON:  There was no discussion about Speidman or

     08:09AM  4   the other prior art either in the big meeting or this

     08:09AM  5   one-on-one meeting.

     08:09AM  6            THE COURT:  Well, let me tell you, about hiding stuff

     08:09AM  7   or not disclosing stuff or something, whatever was in

     08:09AM  8   Mr. Tumey's mind, the lawyers can only do what the lawyers

     08:09AM  9   get, so, you know, if -- just because Mr. Tumey decides

     08:09AM 10   he's -- he remembers the discussion with Mr. Ware and -- and

     08:09AM 11   because of that discussion he doesn't give the lawyers what

     08:09AM 12   they should get, I mean, I don't know how -- how that kind of

     08:09AM 13   comes into evidence because it -- to me, there's a disconnect

     08:09AM 14   between the Ware discussion, even if Mr. Tumey's right about

     08:10AM 15   it and his desire -- his decision not to give the lawyers what

     08:10AM 16   they need in the discovery of the case.

     08:10AM 17            MR. SADLER:  Your Honor, to me, I beg to differ only

     08:10AM 18   because it's exactly the same issue.  Mr. Tumey took from his

     08:10AM 19   discussion the threat from Mr. Ware, the CEO of the company is

     08:10AM 20   that, look, fellow, prior art is radioactive.  You stay away

     08:10AM 21   from it.  And so when it came time for him to decide I've got

     08:10AM 22   some stuff that I've collected as part of my job, do I do

     08:10AM 23   anything with it, do I turn it over?  I mean, he said no,

     08:10AM 24   because I was afraid if I did it I would be fired.

     08:10AM 25            THE COURT:  Okay.
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     08:10AM  1            MR. SADLER:  That's the connection.

     08:10AM  2            THE COURT:  I understand.  Mr. Ware does not know

     08:10AM  3   about Speidman or about what Mr. Tumey has done to do these

     08:10AM  4   flow charts or whatever they are.

     08:10AM  5            MR. MACON:  There's not even any evidence he had done

     08:10AM  6   them as of that time.

     08:10AM  7            THE COURT:  Okay.  Well --

     08:10AM  8            MR. SADLER:  Well, I'm sure Mr. Ware would say I

     08:10AM  9   didn't know what papers Mr. Tumey was collecting on a

     08:10AM 10   day-by-day basis.  But, Your Honor, this is the CEO of the

     08:11AM 11   company telling the director of R & D here is something you

     08:11AM 12   will never talk about publicly at the risk of losing your job

     08:11AM 13   and so, to me, I don't know how -- I don't think it requires

     08:11AM 14   Mr. Ware to come into Mr. Tumey's office, you know, the

     08:11AM 15   morning Mr. Bridi is supposed to collect discovery materials

     08:11AM 16   and say remember what we talked about?  You don't need that.

     08:11AM 17            MR. MACON:  Let's make it clear.  There's no

     08:11AM 18   indication that Mr. -- in fact, there's a reverse indication.

     08:11AM 19   He says he didn't ever talk about this prior art to anybody at

     08:11AM 20   Kinetic Concepts, including Mr. Ware.  Mr. Ware had no idea if

     08:11AM 21   he had any prior art or can't have any prior art, even taking

     08:11AM 22   Mr. Tumey.  Mr. Ware allegedly said that's not your job but he

     08:11AM 23   didn't say don't give the lawyers anything or he didn't know

     08:11AM 24   he had any sort of collection of prior art.  Nobody did.  We

     08:11AM 25   don't even know it if he had it at the time.
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     08:11AM  1            THE COURT:  Who is --

     08:11AM  2            MR. MACON:  Mr. Ware is coming up this morning is the

     08:12AM  3   reason.

     08:12AM  4            THE COURT:  Who is next?

     08:12AM  5            MR. MACON:  It's a nurse Cindy Miller.

     08:12AM  6            THE COURT:  And then --

     08:12AM  7            MR. MACON:  And then Mr. Ware.

     08:12AM  8            THE COURT:  And then Mr. Ware.  I'm going to give you

     08:12AM  9   a full record on this, but I am -- I just don't think there's

     08:12AM 10   enough connection between that statement and Mr. Tumey's

     08:12AM 11   decision because there's no indication that Mr. Ware knew that

     08:12AM 12   Mr. Tumey had done this stuff.  Now, that's my view.  As you

     08:12AM 13   know, I can always be wrong.  As you know, the Federal Circuit

     08:12AM 14   can always look at this and they'll do so carefully, but

     08:12AM 15   I'm -- for right now, there will be no cross-examination of

     08:12AM 16   Mr. Ware about that.

     08:12AM 17            MR. SADLER:  All right.  There are other issues

     08:12AM 18   though.  For example, Mr. Tumey's recognition, observation,

     08:12AM 19   writing a memo to Mr. Ware that he had seen Dr. Fleischmann's

     08:12AM 20   VAC-like device and that it was very much like their VAC

     08:12AM 21   technology.  It -- again, we have a defense -- we have issues

     08:12AM 22   of obviousness in addition to issues of unclean hands and so

     08:13AM 23   Mr. Tumey's firsthand, again, not what Dr. Fleischmann told

     08:13AM 24   him, but Mr. Tumey has testified I went over there, I saw this

     08:13AM 25   gizmo, I examined it, I understood how it worked, I watched
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     08:13AM  1   the guy use it on patients.  It was VAC-like technology and he

     08:13AM  2   wrote a memo, which they have objected to, to Mr. Ware using

     08:13AM  3   those terms, VAC-like technology.

     08:13AM  4            THE COURT:  Have you got the memo?

     08:13AM  5            MR. SADLER:  Yes, sir.

     08:13AM  6            MR. MACON:  Your Honor, if I may while --

     08:13AM  7            THE COURT:  Sure.

     08:13AM  8            MR. MACON:  -- while he catches a breath, number

     08:13AM  9   one -- as we know --

     08:13AM 10            MR. SADLER:  I'm okay.

     08:13AM 11            MR. MACON:  I was concerned about him.

     08:13AM 12            THE COURT:  It does -- it does you such credit.

     08:13AM 13            MR. MACON:  I do whatever I can, Your Honor.  As we

     08:13AM 14   know, it has nothing to do with this case.  The standard --

     08:13AM 15   the standard, if it's a foreign action, if it's a foreign --

     08:13AM 16   use is not enough.  There has to be a publication.

     08:13AM 17            THE COURT:  Right

     08:13AM 18            MR. MACON:  This is clearly prejudicial without any.

     08:13AM 19            THE COURT:  You have drilled that into my head.  You

     08:13AM 20   have --

     08:14AM 21            MR. MACON:  I've finally accomplished one thing, Your

     08:14AM 22   Honor.

     08:14AM 23            THE COURT:  You have done that.  No question.  Hold

     08:14AM 24   on a minute.  Okay.  Let me just ask.  I need to get the jury

     08:16AM 25   in here.  Mr. Tumey says in his recommendations that I feel
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     08:16AM  1   the Instill VAC represents the next step in the evolution of

     08:16AM  2   the VAC.  It maintains the VAC's elegance and significantly

     08:16AM  3   adding quantum improvement in the therapy.  So, I mean, it --

     08:16AM  4   he's not saying that this is a prior art or anything like

     08:16AM  5   that.

     08:16AM  6            MR. MACON:  No.

     08:16AM  7            MR. SADLER:  We're confusing two issues, and, again,

     08:16AM  8   Mr. Macon wants to focus on prior art and that's fine.  This

     08:17AM  9   is directed towards the issue of obviousness.  There are

     08:17AM 10   really two things to keep in mind.  They have told the jury

     08:17AM 11   repeatedly that what Morykwas and Argenta did was

     08:17AM 12   unprecedented, had never been done before.  What this is

     08:17AM 13   evidence of is that someone skilled in the art,

     08:17AM 14   Dr. Fleischmann, had put together a vacuum driven wound

     08:17AM 15   healing device.  That memo on the very first page, and that's

     08:17AM 16   why I highlighted it, talks about a combination of our VAC

     08:17AM 17   technology and something else.  In Mr. Tumey's deposition he

     08:17AM 18   describes how the device works.  So, it goes not only to the

     08:17AM 19   issue of obviousness, Dr. Fleischmann, independently of KCI

     08:17AM 20   and Morykwas and Argenta, had come up with a similar thing.

     08:17AM 21   But in addition, Your Honor, they have told this jury

     08:17AM 22   repeatedly that what Morykwas and Argenta did was

     08:18AM 23   unprecedented, no one had ever done it before, and this is

     08:18AM 24   evidence that's just wrong and they know it's wrong.

     08:18AM 25            THE COURT:  Let me -- I've got the jury here.  I'll
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     08:18AM  1   think on this.

     08:18AM  2            MR. SADLER:  Yes.

     08:18AM  3            THE COURT:  We won't get to -- Mr. Ware before I can

     08:18AM  4   make a decision on this.

     08:18AM  5            MR. MACON:  Okay.  Your Honor, may I have a chance to

     08:18AM  6   respond before you make that decision?

     08:18AM  7            THE COURT:  Sure

     08:18AM  8            MR. MACON:  May I also ask what the Court -- what you

     08:18AM  9   and Judge Folsom said about this case?

     08:18AM 10            THE COURT:  Yes.  I told him it was a very

     08:18AM 11   interesting case.  And he sent me his stuff, by the way.

     08:18AM 12   Judge Folsom sent me a bunch of instructions and he said don't

     08:18AM 13   let those lawyers trick you.  These are the final charge.

     08:18AM 14   This is the final charge you give.  So, I just want you to

     08:18AM 15   know.

     08:18AM 16            MR. MACON:  That's what I heard.

     08:18AM 17            THE COURT:  So, at any rate, that's what I said,

     08:18AM 18   fine.  Okay.

             19       (Recess.)

             20

             21

             22

             23

             24

             25

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                            1646

      9:08AM 1       (Open court, jury present)

      9:14AM 2            THE COURT:  Thank you so much.  Please be seated,

      9:14AM 3  one and all.  Good to have you back here, ladies and

      9:14AM 4  gentlemen, after a week's layoff.  I hope it gave you an

      9:14AM 5  opportunity to catch up on a bunch of stuff.  And now we're

      9:14AM 6  ready for this matter.  I do understand -- I'm going to give

      9:14AM 7  the jury an instruction at the break, just to let you know.

      9:14AM 8  So we're ready for your next witness.

      9:14AM 9            MR. MACON:  Your Honor, our next witness is going to

      9:14AM10  be Cindy Miller.  By popular request, Ms. Gulde is going to

      9:14AM11  handle her.

      9:14AM12            THE COURT:  Okay.  That's excellent.  Cindy Miller.

      9:14AM13  And Ms. Gulde, welcome again.

      9:14AM14            MS. GULDE:  Thank you, Your Honor.  And as a

      9:14AM15  housekeeping matter, we have inserts for the juror notebooks,

      9:15AM16  if I may hand them up to --

      9:15AM17            THE COURT:  Yes, if you'll hand them to David here.

      9:15AM18  And David, if you will take over.

      9:15AM19            I'm always glad to have David Babaian in the middle

      9:15AM20  of all the efforts.  I'm so happy I can pronounce David's last

      9:15AM21  name now that I just do it all the time.

      9:15AM22            One minute, Ms. Miller.  If you'll just --

      9:15AM23            THE WITNESS:  Certainly.

      9:15AM24            THE COURT:  I appreciate your patience with us here.

      9:15AM25  Okay.  Let's see.  And do you have one for me, David?
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      9:15AM 1            MS. GULDE:  I've got one, Your Honor.

      9:15AM 2            THE COURT:  Oh, you're so good, Ms. Gulde.  Thank

      9:15AM 3  you so much.

      9:15AM 4            MS. GULDE:  Do the best I can.

      9:15AM 5            THE COURT:  Let's get our books together.  And Ms.

      9:16AM 6  Miller, this is Mr. Fry, the best courtroom deputy in America.

      9:16AM 7  And he's going to swear you in.

      9:16AM 8            COURTROOM DEPUTY:  Please raise your right hand.

      9:16AM 9       (The oath was administered)

      9:16AM10            COURTROOM DEPUTY:  Thank you.

      9:16AM11            THE COURT:  Please be seated right there, Ms.

      9:16AM12  Miller.

      9:16AM13            THE WITNESS:  Thank you.

      9:16AM14            THE COURT:  Ms. Miller, if you would, answer all

      9:16AM15  questions in a loud, clear voice into the microphone.  And

      9:16AM16  we're going to get you a glass of water just in case you need

      9:16AM17  one.  Okay?  Okay.  Thank you so much.

      9:16AM18             CINDY MILLER, PLAINTIFF'S WITNESS, SWORN

      9:16AM19                        DIRECT EXAMINATION

      9:16AM20  BY MS. GULDE:

      9:16AM21  Q.  Good morning, Ms. Miller.  Will you please introduce

      9:16AM22  yourself to the jury and tell them how you're currently

      9:16AM23  employed.

      9:16AM24  A.  Yes.  My name's Cynthia Ann Miller.  I go by Cindy Miller.

      9:17AM25  And I'm currently the director of the training and education
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      9:17AM 1  center here at KCI.

      9:17AM 2  Q.  And Ms. Miller, are you a registered nurse?

      9:17AM 3  A.  Yes.  I've been a registered nurse since 1978.

      9:17AM 4  Q.  Did you recently celebrate an anniversary?

      9:17AM 5  A.  Yeah.  I just hit the 28 in May, when I graduated, yes.

      9:17AM 6  Q.  May was 28 years?

      9:17AM 7  A.  Yes, it was.  Yes.

      9:17AM 8  Q.  And do you have children, Ms. Miller?

      9:17AM 9  A.  I do.  I have two daughters, Rachel is 24 and Loren is 21.

      9:17AM10  Q.  Tell the jury why you decided to go into nursing.

      9:17AM11  A.  I was always fascinated by science.  I received a large

      9:17AM12  cut when I was a young child, and I remember distinctly

      9:17AM13  looking at the stitches, and it just fascinated me.  And it

      9:17AM14  was just a natural move for me to go into nursing.

      9:17AM15  Q.  Okay.  And did you receive a degree in nursing at some

      9:17AM16  point?

      9:17AM17  A.  Yes.  In 1978 I graduated from -- General School of

      9:17AM18  Professional Nursing.

      9:17AM19  Q.  And let me ask you to slow down a little bit, Ms. Miller.

      9:17AM20  I know you have a tendency to talk kind of fast.

      9:17AM21            Tell the jury about your first job in nursing, if

      9:17AM22  you would.

      9:17AM23  A.  When I graduated from nursing school, I wanted to get just

      9:18AM24  a basic feel for nursing.  And I went into what they call a

      9:18AM25  medical surgical floor.  Med-surg nursing is where you take
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      9:18AM 1  care of patients after they've had surgery or if they come in

      9:18AM 2  with a pneumonia.  So it's a basic floor that you would be

      9:18AM 3  admitted to.

      9:18AM 4  Q.  And did you stay in that role as a med-surg nurse?

      9:18AM 5  A.  I did for a year.  And that was my goal.  I wanted to get

      9:18AM 6  that foundation.  And then I moved into the operating room.

      9:18AM 7  When I did that rotation in my nursing school, I found that a

      9:18AM 8  fascinating place to work.  So after a year on the med-surg

      9:18AM 9  floor, I transferred into the operating room.

      9:18AM10  Q.  And how long were you in the operating room?

      9:18AM11  A.  I worked as an operating room nurse at various hospitals

      9:18AM12  for about four and a half years.

      9:18AM13  Q.  And what parts of the country were you in at this time?

      9:18AM14  A.  I -- at the beginning I was in Virginia, and then we moved

      9:18AM15  to West Virginia and then eventually to California.

      9:18AM16  Q.  And did you do anything else besides work in the operating

      9:18AM17  room as a nurse?

      9:18AM18  A.  After four and a half years, we had moved to

      9:18AM19  West Virginia.  And I went from doing very large

      9:18AM20  reconstructive plastic surgical procedures to smaller cases,

      9:18AM21  and I wanted a different type of challenge.  So I went into

      9:18AM22  the recovery room which is where you wake patients up after

      9:19AM23  they've had their surgical procedure.

      9:19AM24  Q.  How long were you in the recovery room?

      9:19AM25  A.  Oh, I did that for about three and a half, four years.
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      9:19AM 1  And then I went into the intensive care unit at that time.

      9:19AM 2  Q.  And what did you do in the intensive care unit?  What was

      9:19AM 3  that like?

      9:19AM 4  A.  That was -- everything I've done in nursing I've really

      9:19AM 5  enjoyed.  But working in ICU, you're working with the most ill

      9:19AM 6  of all the patients.  They're -- often times have had major

      9:19AM 7  traumatic surgery.  They've had major heart attacks or

      9:19AM 8  strokes.  And you do just all sorts of very high level types

      9:19AM 9  of procedures and things to them and with them to help them

      9:19AM10  get better.

      9:19AM11  Q.  When you worked in the operating room and the recovery

      9:19AM12  room and the intensive care unit and the emergency room, did

      9:19AM13  you have experience with wounds?

      9:19AM14  A.  Yes, especially in the operating room and the intensive

      9:19AM15  care unit, there were many different types of wounds that we

      9:19AM16  dealt with.

      9:19AM17  Q.  What were some of the types of wounds that you saw?

      9:19AM18  A.  In the operating room we would do everything from

      9:19AM19  traumatic injuries, where someone was in a car wreck or any

      9:19AM20  type of accident like that, to reconstructive repair after

      9:19AM21  they've had a large pressure ulcer, and we would take muscle

      9:20AM22  and move that over to help fill the deficit or the hole.

      9:20AM23  Q.  And were these wounds sometimes painful for patients?

      9:20AM24  A.  If you've ever just had a paper cut, you know that things

      9:20AM25  are painful when you have any type of break in your skin.  So
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      9:20AM 1  yes, pain is a very large part of what we -- how we manage and

      9:20AM 2  take care of these patients.  We address that.

      9:20AM 3  Q.  Okay.  And again, I'm going to ask you to slow down.  I'm

      9:20AM 4  sorry to keep doing that.

      9:20AM 5  A.  I've been told I speak quickly.  My apologies.

      9:20AM 6  Q.  But Mr. Poage will thank me, I think, if I ask you to do

      9:20AM 7  that.

      9:20AM 8            Did you have experience when you were in the

      9:20AM 9  operating room or the recovery room or the intensive care unit

      9:20AM10  or the emergency room with the use of suction in connection

      9:20AM11  with wounds?

      9:20AM12  A.  Yes.  In the operating room -- is it okay if I start

      9:20AM13  there?  In the operating room, when the surgeon would make the

      9:20AM14  incision and open things up so he could fix something, or she

      9:20AM15  could fix something, there would be some bleeding into the

      9:20AM16  wounds.  So you would use suction to help pull out the fluid

      9:20AM17  or the blood from the wound.  In ICU, often times what we

      9:20AM18  would have is we would have someone that would have had some

      9:20AM19  sort of surgical procedure to the abdomen.  And there would be

      9:21AM20  a break in the -- in the lumen, if you will, or the integrity

      9:21AM21  of the intestines, and they would develop what's called a

      9:21AM22  fistula, where instead of the bowel contents coming out where

      9:21AM23  it should, it comes out into the wound.  And that would be a

      9:21AM24  challenge.

      9:21AM25  Q.  Let me break this down, if I could.  Were you personally
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      9:21AM 1  involved with suction in the operating room and assisting the

      9:21AM 2  surgeons or the physicians there?

      9:21AM 3  A.  As a registered nurse, most of the time you circulate.

      9:21AM 4  But there would be times when we would actually scrub in on a

      9:21AM 5  case and be there handing the instruments to the surgeon.  And

      9:21AM 6  often times you would be handing instruments with one hand and

      9:21AM 7  suctioning the abdomen or whatever body part they were working

      9:21AM 8  on with the other.

      9:21AM 9  Q.  And were you physically doing that?

      9:21AM10  A.  Yeah.  You would have a -- like a wand with little holes

      9:21AM11  on the end called a tonsil suction or -- suction, and you

      9:21AM12  would take that and sort of -- fluid runs downhill.  So you

      9:21AM13  would be at the distal end or the most dependent part of the

      9:21AM14  wound, dabbing.  And if you weren't there in time, you'd go

      9:21AM15  suction, suction, sort of like what you'd see on TV.

      9:21AM16  Q.  You're using some words that may not be real common,

      9:21AM17  distal or dependent end.  Can you put it in lay person's

      9:21AM18  terms?

      9:21AM19  A.  If you've ever had your water -- your hose on at the top

      9:22AM20  of your driveway, it runs downhill.  So the end of the

      9:22AM21  driveway would be the dependent end, or the most distal end.

      9:22AM22  Q.  Okay.  And so where were you using the suction?  Was it at

      9:22AM23  the dependent end or was it in the actual wound or how did

      9:22AM24  that work?

      9:22AM25  A.  It was actually in the wound.  But everything would run
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      9:22AM 1  downhill.  If the patient was laying, it would run down to the

      9:22AM 2  side.

      9:22AM 3            COURT REPORTER:  I'm sorry, ma'am.  You need to slow

      9:22AM 4  down, please.

      9:22AM 5            THE COURT:  Would you start -- if you would, Ms.

      9:22AM 6  Miller, just start over your answer.

      9:22AM 7            THE WITNESS:  Yes.  You would suction the blood out

      9:22AM 8  of the wound.  And it would just roll down to whatever was the

      9:22AM 9  deepest part of the wound.  That's probably the best way to

      9:22AM10  describe it.

      9:22AM11  BY MS. GULDE:

      9:22AM12  Q.  Okay.  And so that was in the operating room.  And you

      9:22AM13  said you also used -- had experience with suction in the

      9:22AM14  intensive care unit; is that correct?

      9:22AM15  A.  Uh-huh.  Yes.

      9:22AM16  Q.  And you talked about patients with fistulas.  And the

      9:22AM17  jury's heard a little bit about fistulas.  But can you tell

      9:22AM18  them how you -- your experience, your personal experience, how

      9:22AM19  you used suction with those kinds of patients?

      9:22AM20  A.  When you have bowel contents that don't come out the right

      9:23AM21  way, if the break in the lumen was up high where everything is

      9:23AM22  still very liquid, then it would just -- literally just -- if

      9:23AM23  you've ever seen a two liter Coke, just liters and liters of

      9:23AM24  fluid would come out of the intestines and go into the wound.

      9:23AM25  And that would then, of course, roll downhill, like fluid
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      9:23AM 1  does.  And what comes out of the intestine is a very high

      9:23AM 2  enzymatic content, almost like an acid.  If you think about

      9:23AM 3  what happens when you eat a piece of steak, you have enzymes

      9:23AM 4  in your intestines that break that down and digest it for you.

      9:23AM 5  Well, if it comes out of the intestines and gets on your skin,

      9:23AM 6  it can act as an acid, if you will, and literally chew through

      9:23AM 7  the skin.  So it was very important that we keep the patient

      9:23AM 8  as clean and dry as possible, that it would -- so it doesn't

      9:23AM 9  burn the tissue.

      9:23AM10            So we would fluff up some gauze.  We would lay that

      9:23AM11  in the base of the wound.  Then we would lay a catheter on top

      9:23AM12  of the gauze, cover that with some sort of tape-like material

      9:23AM13  to hold everything down, hook the end of that little catheter

      9:23AM14  to the tubing that went to the wall suction.  And we would use

      9:23AM15  that to help drain that fluid out of the abdomen.

      9:23AM16  Q.  Let me make sure I understand.  You have a wound with a

      9:24AM17  fistula -- or that had a fistula that was leaking fluid in it.

      9:24AM18  You said you put gauze.  And you said you put a catheter.  Can

      9:24AM19  you tell the jury what a catheter is?

      9:24AM20  A.  Most of the time it was what was called a red rubber

      9:24AM21  catheter.  It was red.  It was made out of rubber.  And it was

      9:24AM22  like a flexible straw, if you will, that had a couple of small

      9:24AM23  holes in it.  And what that allowed was to have areas that the

      9:24AM24  fluid could -- when the suction was applied, to grab that

      9:24AM25  fluid and pull it out of the wound.
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      9:24AM 1  Q.  And so that was attached to the suction.  Was it wall

      9:24AM 2  suction generally?

      9:24AM 3  A.  Yes.  Occasionally we would have portable suction, the

      9:24AM 4  Gomco type of machine on wheels.  But mostly it was the wall

      9:24AM 5  suction.

      9:24AM 6  Q.  And did you cover the wound with something, on top of the

      9:24AM 7  gauze and the catheter that was in there?

      9:24AM 8  A.  Yes, and that varied.  On top of the catheter we would

      9:24AM 9  sometimes put these OR -- these blue operating room towels

      9:24AM10  that we used there.  Or we would put more gauze on top of

      9:24AM11  that.  Then you had to apply some sort of tape-like materials.

      9:24AM12  Because when you turned the patient side to side, if you

      9:24AM13  didn't have something to hold it in, it would fall out into

      9:24AM14  the bed.  So we would cover it with something.

      9:24AM15  Q.  And what types of things might you cover it with?

      9:25AM16  A.  Often times it would be -- looks like a big sheet of Saran

      9:25AM17  Wrap that is sticky on one side called Opsite or Tegaderm.

      9:25AM18  There's different companies that make it.  And it would be

      9:25AM19  clear.  Sometimes we would use what's called Montgomery

      9:25AM20  straps, which is -- it adheres to your -- it's held together

      9:25AM21  with little rubber bands.  It just varied.

      9:25AM22  Q.  And when you had these experiences in the operating room

      9:25AM23  and in the intensive care unit with the use of suction, were

      9:25AM24  you ever using suction to cause new tissue to grow in the

      9:25AM25  wound?
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      9:25AM 1  A.  No.  Suction, to me, especially as an ICU nurse and in the

      9:25AM 2  operating room, was to remove fluid.  And that was its

      9:25AM 3  purpose.  It was something that you would pull fluid out of

      9:25AM 4  the area so that you could, you know, not have excess fluid in

      9:25AM 5  it, but it was not for wound healing.

      9:25AM 6  Q.  And how long were you a nurse before you joined KCI?

      9:25AM 7  A.  Been with KCI 15 years.  So I was -- 13, almost 14 years

      9:25AM 8  as a nurse in the community.

      9:25AM 9  Q.  And was this between 1978 and approximately 1991?

      9:25AM10  A.  Yes.  I started working for KCI in 1991.

      9:25AM11  Q.  And during that timeframe that you were in the OR and the

      9:25AM12  ICU in various states, did you ever hear or see someone using

      9:26AM13  suction to cause new tissue growth in the hospitals?

      9:26AM14  A.  No, ma'am, not to my recollection.

      9:26AM15  Q.  So let's talk about your employment with KCI and move into

      9:26AM16  that area.  How did you first become interested in a job at

      9:26AM17  KCI?

      9:26AM18  A.  I had worked nights for six years in the intensive care

      9:26AM19  unit, and I switched to night shift and I switched to ICU

      9:26AM20  because when my oldest daughter was three years old, she was

      9:26AM21  diagnosed as juvenile diabetic.  And I needed a night shift

      9:26AM22  job so that I could be there with her during the day.  By the

      9:26AM23  time she was --

      9:26AM24  Q.  Ms. Miller, slow down.

      9:26AM25  A.  Slow down again.  By the time she was nine years old, she
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      9:26AM 1  was doing her own blood sugars, she could give herself her own

      9:26AM 2  shots.  And I wanted to go back to days.  So I started just

      9:26AM 3  looking through the papers.  And I was glancing through the

      9:26AM 4  want ads for nurses.  Then I saw this ad.  And it said:  KCI

      9:26AM 5  is looking for a nurse with critical care experience to work

      9:26AM 6  with their therapeutic beds.

      9:26AM 7  Q.  Did it surprise you that KCI was running an advertisement

      9:26AM 8  looking for a critical care nurse to become employed by the

      9:27AM 9  company?

      9:27AM10  A.  So many of my patients over the years, when I worked ICU,

      9:27AM11  had been on KCI's products.  They have a couple of product

      9:27AM12  lines, if you will.  One particular one -- the name of the

      9:27AM13  company is Kinetic Concepts, or KCI.  And it was founded on

      9:27AM14  the turning support surface.  It helps turn those patients

      9:27AM15  that can't be turned.  Because when you lay flat, things tend

      9:27AM16  to congest.  And so I'd had many patients on the ventilator

      9:27AM17  who were on the turning beds.  And I'd had other patients that

      9:27AM18  they didn't have lung problems so much as wound problems.  And

      9:27AM19  so I had them on their beds.  So I wasn't surprised because

      9:27AM20  I'd met the nurses that were working for KCI at the time in

      9:27AM21  Virginia Beach.  And it didn't surprise me when I saw the ad.

      9:27AM22  Q.  So you weren't the first nurse that KCI was hiring.  There

      9:27AM23  were already nurses there in your experience?

      9:27AM24  A.  Yes.  Once I came to work for the company, I found it had

      9:27AM25  been a long history -- since we were founded by a doctor, to
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      9:27AM 1  want to really have clinicians out there on a day-to-day basis

      9:27AM 2  to help take care of the patients.

      9:27AM 3  Q.  So did you apply for the job at KCI?

      9:27AM 4  A.  I did.  I filled out a resume and applied for the job and

      9:27AM 5  was hired.

      9:27AM 6  Q.  And what was your first position with KCI?

      9:28AM 7  A.  The first position I had was what's called a clinical

      9:28AM 8  consultant.  And that's a nurse that goes around and gets a

      9:28AM 9  list of patients every day, who's on the different KCI

      9:28AM10  products with the different facilities.  And I would start and

      9:28AM11  check on these patients.  And every day I would go in and I'd

      9:28AM12  meet with the other nurses or I'd meet with the doctor.  We'd

      9:28AM13  discuss the patient's condition, what was going on and how the

      9:28AM14  therapy that KCI was providing could best meet their needs.

      9:28AM15  Q.  And again, this is 1991.  So you didn't have the VAC yet.

      9:28AM16  You were doing this with relation to the specialty beds?

      9:28AM17  A.  That is correct.  We did not have the VAC at that time.

      9:28AM18  Q.  Okay.  How long were you in that position?

      9:28AM19  A.  I did that for about 18 months.  And then I took a

      9:28AM20  position as an account executive, or a territory manager.

      9:28AM21  Q.  And what did you do in that position, just briefly?

      9:28AM22  A.  I was basically in charge of a bigger geography --

      9:28AM23  smaller -- slightly larger geography.  And I did more

      9:28AM24  administration in addition to doing rounds -- pricing, making

      9:28AM25  sure that their billing was correct, things like that.
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      9:28AM 1  Q.  Did you continue to make rounds at the hospital and see

      9:28AM 2  patients?

      9:28AM 3  A.  Yes, I did.

      9:28AM 4  Q.  How frequently?

      9:29AM 5  A.  Daily.  Daily.  And we rotated call for the weekends.

      9:29AM 6  There was always someone on 24/7.

      9:29AM 7  Q.  And what was your next position with KCI?

      9:29AM 8  A.  From that point, I moved to California.  They offered me a

      9:29AM 9  position in California.  And the kids were young enough that

      9:29AM10  it was good timing.  So we moved to California.  And I was an

      9:29AM11  account executive out there, meaning I had a territory from

      9:29AM12  little bit south of Sacramento up to the Oregon border.  And I

      9:29AM13  did the same thing there that I did in Virginia.

      9:29AM14  Q.  Did there come a point when you were in California when

      9:29AM15  you learned that KCI had made an arrangement with Wake Forest

      9:29AM16  to start marketing a product called the VAC?

      9:29AM17  A.  Yes, I did.  I was at a meeting.  And we would meet on a

      9:29AM18  fairly regular basis to go over the new products or studies or

      9:29AM19  clinical benefit.  And they introduced the VAC to us at a

      9:29AM20  meeting.

      9:29AM21  Q.  And what was your reaction when you first saw it?

      9:29AM22  A.  Nurses are sort of, that's a great idea, does it really

      9:29AM23  help?  Is there a benefit to that?  And so I sat there.  And I

      9:29AM24  looked at the little brochure that they had.  And I listened

      9:29AM25  to what they talked about.  And I sat there.  And I thought,

                                                                            1660

                                        Miller - Direct

      9:29AM 1  that's probably the strangest thing I've ever heard.  I

      9:30AM 2  thought, that's -- suction takes things away.  How in the

      9:30AM 3  world is that going to make something heal?  I didn't get it.

      9:30AM 4  Q.  Fair to say you were skeptical?

      9:30AM 5  A.  I was -- yeah, that's a good statement.  I was skeptical.

      9:30AM 6  Q.  You've been a nurse for 13 years prior to that time,

      9:30AM 7  before you joined KCI.  And you continued to see patients in

      9:30AM 8  the hospital.  Why were you skeptical?

      9:30AM 9  A.  Always before in wound care, in my experience, you would

      9:30AM10  open something up and you would put it in the wound.  And you

      9:30AM11  would just wait.  And the wound would plot along.  And it

      9:30AM12  would just take this long, long time for the wound to turn

      9:30AM13  around.  We had never put something in a wound and applied it

      9:30AM14  to a suction or a negative pressure device to make anything

      9:30AM15  occur.  It was always to remove things.  So it was a big

      9:30AM16  surprise to me.

      9:30AM17  Q.  So even though you were skeptical, did you decide to try

      9:30AM18  it, to take it to the customers?

      9:30AM19  A.  I knew that historically KCI is a company of innovation.

      9:30AM20  They're a company that really cares about the patients.  And I

      9:30AM21  knew that if Dr. Jim and the executive people had decided that

      9:30AM22  this therapy had validity, that it was worth me giving it --

      9:31AM23  kicking the tires, if you will, giving it a shot, seeing if it

      9:31AM24  could help my patients.

      9:31AM25  Q.  Were you met with overwhelming enthusiasm?
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      9:31AM 1  A.  No.  It was an uphill battle, to say the least.  I knew a

      9:31AM 2  lot of nurses in the different facilities.  I knew a lot of

      9:31AM 3  surgeons and a lot of the doctors.  And when I went to them

      9:31AM 4  and they knew me as the KCI bed lady -- that was sort of what

      9:31AM 5  they called us, the bed ladies.  And I would go in and I'd

      9:31AM 6  say, wow, look at this great new product we have.  And isn't

      9:31AM 7  this cool?  Wouldn't you like to try this on your patient's

      9:31AM 8  wounds?  And it was just not quite laughter, but it was like,

      9:31AM 9  okay, that's nice.  And they would put it aside, and I would

      9:31AM10  not hear back from them.

      9:31AM11  Q.  Did you ultimately find a doctor who was willing to try

      9:31AM12  the VAC?

      9:31AM13  A.  I didn't get to the point of outright begging, but it got

      9:31AM14  to the point of pleading, saying, give me someone.  Let's try

      9:31AM15  this.  Let's see if this therapy is going to be replicated

      9:31AM16  according to these studies.  Let's see if we can duplicate

      9:31AM17  this.  I'll take anybody.  I'll take the worst of the worst.

      9:31AM18  What do you have?  And let's try to give this therapy a shot.

      9:31AM19  Q.  And what was the first experience that you had with the

      9:31AM20  doctor who was willing to try the VAC?

      9:31AM21  A.  We had a patient who I became aware of when she was in a

      9:32AM22  rehabilitation facility or a nursing home.  She was in her

      9:32AM23  early 80s, 82 or 83 at the time.  And she lived at home.  She

      9:32AM24  was a very independent lady.  And she one morning woke up and

      9:32AM25  had fallen between the bed and the wall and gotten wedged on
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      9:32AM 1  the floor, could not get up.

      9:32AM 2            Within a couple of days her family realized they had

      9:32AM 3  not heard from her.  So they called the apartment.  She didn't

      9:32AM 4  answer, and they went over.  And they found her.  She was very

      9:32AM 5  ill.  She was very dehydrated.  She was admitted to the

      9:32AM 6  hospital where they rehydrated her.  And they had to -- she

      9:32AM 7  had a very large area of dead tissue from laying on that hip

      9:32AM 8  for so long on the floor, which they had to go in and

      9:32AM 9  surgically remove all that necrotic tissue to get down to

      9:32AM10  good, clean tissue.

      9:32AM11  Q.  And did you get a call about the patient?

      9:32AM12  A.  Not at that time.  She was -- I met her when she was in a

      9:32AM13  nursing home.  In the hospital they were doing traditional

      9:32AM14  wound care, which is some gauze, put some saline.  And you

      9:32AM15  would put that in the wound.  And it just wasn't working.  So

      9:32AM16  by the time she got to the nursing home, she was getting her

      9:32AM17  strength back.  They wanted to be able to get her back to the

      9:32AM18  home.  So they called us and said, okay, nothing else is

      9:32AM19  working.  We'll give you a shot with this therapy.

      9:33AM20  Q.  Did you personally deliver the VAC to the nursing home?

      9:33AM21  A.  You can bet I did.  Because I'd been really wanting it --

      9:33AM22  to give this a try.  So went to the office and picked

      9:33AM23  everything up, picked up the dressings and the canisters, met

      9:33AM24  the nurse and the doctor at the bedside, and went ahead and

      9:33AM25  explained to them what to expect and how to cut the foam and
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      9:33AM 1  was there for that very first application.

      9:33AM 2  Q.  Okay.  And if you will, slowly tell --

      9:33AM 3  A.  Slow down.  You know, I just thought, I think I'm talking

      9:33AM 4  fast again.

      9:33AM 5  Q.  Slowly tell the jury, please, Ms. Miller, what your role

      9:33AM 6  was in helping with the dressing application for this

      9:33AM 7  particular patient.

      9:33AM 8  A.  There are basic things in wound care that are

      9:33AM 9  non-changeable, and that would be:  Know your wound.  Have --

      9:33AM10  not just -- what you see is not always what you get with a

      9:33AM11  wound.  You might have what they call "undermining" or

      9:33AM12  "tunnelling."  So you take a long wooden, like -- almost like

      9:33AM13  a Q-tip, a cotton tip applicator is what they call it.  And

      9:33AM14  you explore the margins.  And then you fill that with your

      9:33AM15  dressing.  So we knew that basic.

      9:33AM16            And so what we did was we talked through, what's the

      9:33AM17  best way to cut this, because it was a piece of black foam

      9:33AM18  on -- called Granufoam.  And they trimmed that, and they put

      9:34AM19  that in to fill -- almost like if you're working a jigsaw

      9:34AM20  puzzle.  You know you've got the right piece when it just

      9:34AM21  slides right in.  It fits right there.  So they did that, put

      9:34AM22  what we call the drape on top of that, cut a little hole

      9:34AM23  through it.  Back then we had what we called VAC Classic.  It

      9:34AM24  was just a tubing, almost like that red rubber catheter that

      9:34AM25  we talked about, little holes in it.  Cut a slit like in a hot
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      9:34AM 1  dog bun.  Put that down inside it, and then sealed it with

      9:34AM 2  more drape, connected that to the pump, to the VAC unit, and

      9:34AM 3  then turned it on.

      9:34AM 4  Q.  Now, were you physically applying the VAC, yourself, to

      9:34AM 5  this patient?

      9:34AM 6  A.  No.  Even though we're there as a representative for the

      9:34AM 7  company, we're not employed by the facility.  So we're not

      9:34AM 8  allowed to actually touch the patient or do a procedure to

      9:34AM 9  them.

      9:34AM10  Q.  So if you weren't touching the patient, what were you

      9:34AM11  doing?  What was your role there?

      9:34AM12  A.  Standing shoulder to shoulder, verbalizing, talking

      9:34AM13  through, what do you think of this?  How does that look?  And

      9:34AM14  they would slide that in.  Ooh, that looks real good.  And you

      9:34AM15  were just basically consulting with them, shoulder to

      9:34AM16  shoulder, what was going on.

      9:34AM17  Q.  And was the VAC successfully applied to this patient?

      9:35AM18  A.  Yes.  It -- we obtained the seal.  The pump reached its

      9:35AM19  pressures.  And we turned the patient back over and covered

      9:35AM20  her up with a sheet.  And then I proceeded to gather the rest

      9:35AM21  of the nursing staff on that floor to go ahead and do what we

      9:35AM22  call an inservice.  An inservice is a class that you give.  In

      9:35AM23  the medical community we call it inservice.  And it's a class

      9:35AM24  to help explain to the caregiver, either a new IV pump or a

      9:35AM25  new type of drug.  And in this case it was the VAC therapy,
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      9:35AM 1  and what to look for.

      9:35AM 2  Q.  And did there come a point in time when it was time to

      9:35AM 3  change the dressing on this patient?

      9:35AM 4  A.  Yes.  The typical VAC dressing change is done every other

      9:35AM 5  day or every 48 hours.  So I met the staff.  I met the nurse

      9:35AM 6  and the doctor back at the patient's bedside at 48 hours for

      9:35AM 7  the first dressing change.

      9:35AM 8  Q.  And can you tell the jury what happened?

      9:35AM 9  A.  Yes.  We turned her on her side, and the nurse started to

      9:35AM10  peel back the drape, that clear covering that goes over it.

      9:35AM11  She peeled that back.  And then she removed the black foam.

      9:35AM12  And of course, you do what you do when you want to see

      9:35AM13  something.  We all leaned over and we looked in the wound.

      9:35AM14  And we all immediately looked back at each other.  And we

      9:36AM15  looked back in the wound again, and we all start of went, wow.

      9:36AM16  Oh, my gosh, because it was such a dramatic change in that

      9:36AM17  wound in that 48-hour period.

      9:36AM18            The doctor was just ecstatic because for quite a

      9:36AM19  period of time she had not had any change in that wound.  And

      9:36AM20  then in two days it made such a dramatic difference.  And it

      9:36AM21  sort of, in my terminology, I call it the wow effect, with the

      9:36AM22  VAC.

      9:36AM23  Q.  And were you the only one who reacted that way?

      9:36AM24  A.  No.  We were all just extremely surprised.  I had not ever

      9:36AM25  seen it actually work.  You read it in the article, and then
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      9:36AM 1  you actually see it.  And it's a very significant -- at that

      9:36AM 2  moment, for me, it was just a pivotal -- it was a pivotal

      9:36AM 3  change in how I viewed this therapy.  And it really was a --

      9:36AM 4  almost -- I became like a crusader because I thought, if this

      9:36AM 5  can help someone this old and this frail, how many other

      9:36AM 6  patients are out there that this therapy needs to be explained

      9:36AM 7  to doctors and that we need to get this therapy out?

      9:36AM 8  Q.  Now, did the patient continue to use the VAC?

      9:36AM 9  A.  Yes.  They continued to change that dressing every other

      9:36AM10  day.  The wound got significantly smaller in a very brief

      9:37AM11  period of time.  And she was able to go home.

      9:37AM12  Q.  You talked about becoming a crusader.  Did your position

      9:37AM13  change within KCI at some point after that first patient on

      9:37AM14  the VAC?

      9:37AM15  A.  For the first four years of the VAC, when I had the VAC

      9:37AM16  from '96 to 2000, I continued to work the northern California

      9:37AM17  area and continued on my little quest to really get this

      9:37AM18  therapy available to as many patients as possible.  In October

      9:37AM19  of 2000, I was offered the position as the VAC educator for

      9:37AM20  the ten western states.  The title was wound closure

      9:37AM21  specialist.

      9:37AM22  Q.  And what did you do as a wound closure specialist?

      9:37AM23  A.  I did what I had done in Sacramento for ten states.  I

      9:37AM24  travelled.  I did educational programs.  I got to go to the

      9:37AM25  great technology centers of the world, the Stanford University
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      9:37AM 1  Hospital, UCLA, University of Washington, in that ten state

      9:37AM 2  area, and meet with surgeons and nurses and help them look at

      9:37AM 3  some of the most amazing wounds you can even imagine and talk

      9:37AM 4  about how VAC therapy might be able to help them.

      9:37AM 5  Q.  Were you on the road much?

      9:38AM 6  A.  I was.  It was -- if you've got ten states and you're one

      9:38AM 7  person, you're on the road a lot.  And it was at the point I

      9:38AM 8  just counted numbers -- hours home per week, not how many days

      9:38AM 9  I was home.  But it was a very exciting time.

      9:38AM10  Q.  Were there other patients like the first one where you

      9:38AM11  were at the bedside and saw the dressing changed?

      9:38AM12  A.  Hundreds, if not thousands, of patients that I've been at

      9:38AM13  over the ten years that I've worked with the VAC where I've

      9:38AM14  seen this wow effect over and over again.  Yes.

      9:38AM15  Q.  Let's take a look at one of the patients that you were

      9:38AM16  with.

      9:38AM17            And Trevor, if you would put up P651.107, please.

      9:38AM18            THE COURT:  And this is Plaintiff's Exhibit --

      9:38AM19            MS. GULDE:  Yes, Your Honor.  It's Plaintiff's

      9:38AM20  Exhibit 651.  And this is Page 107.  This is actually an

      9:38AM21  enlargement of a photo on Page 107.

      9:38AM22            THE COURT:  A patient photo?

      9:38AM23            MS. GULDE:  Yeah.

      9:38AM24            Trevor, I'm sorry.  You need to go to the

      9:38AM25  enlargement that we created off of that.
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      9:38AM 1  BY MS. GULDE:

      9:39AM 2  Q.  Okay.  Can you tell the jury what's shown in this picture,

      9:39AM 3  Ms. Miller?

      9:39AM 4  A.  Yes.  This is a photo of a 47-year-old diabetic --

      9:39AM 5  Q.  You need to talk into the microphone.  And I hate to keep

      9:39AM 6  saying it, slowly.

      9:39AM 7  A.  No.  That's all right.  Keep slowing me down.  This is a

      9:39AM 8  foot of a 47-year-old diabetic male that I met, a patient of

      9:39AM 9  Dr. Michael Klein, at a hospital in Carmichael, California.

      9:39AM10  And he had been diabetic since he was 11.  And my daughter was

      9:39AM11  diagnosed diabetic at age 3.  And so I have a very strong

      9:39AM12  feeling about trying to help people like this.

      9:39AM13            He had already lost two toes from previous

      9:39AM14  amputations.  Diabetics tend to have ongoing problems with

      9:39AM15  circulation.  And as they age and as they've been diabetic for

      9:39AM16  a while, it's harder and harder.  So this gentleman had

      9:39AM17  dropped a steak knife in his foot.  And when -- he had come

      9:39AM18  into the ER once and went home.  And the foot just got

      9:39AM19  severely infected.

      9:39AM20            When this photo was taken, he had just gotten out of

      9:39AM21  the operating room.  They had done what's called a wedge

      9:39AM22  resection.  They had taken a wedge of his foot out because you

      9:39AM23  have to continue to slice away little bits of tissue as a

      9:39AM24  surgeon, until such time as the infection is no longer visible

      9:40AM25  and you end up with good healthy tissue.  This was an amazing
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      9:40AM 1  wound for me to look at because I'd never personally been

      9:40AM 2  involved in a diabetic foot wound this large.  I had done

      9:40AM 3  smaller wounds on the foot, but never one this large.  And so

      9:40AM 4  Dr. Klein wanted to try to salvage the foot.  He was a

      9:40AM 5  47-year-old father.  He was a workingman.  And if he had lost

      9:40AM 6  his foot, then his whole life would have changed.

      9:40AM 7  Q.  And let me make sure I understand because you said the man

      9:40AM 8  dropped a steak knife on his foot.  I'm having a hard time

      9:40AM 9  understanding how you get from a steak knife falling on your

      9:40AM10  foot at the dinner table, to what we're seeing in this

      9:40AM11  picture.

      9:40AM12  A.  He had been diabetic for a long time, for over 30 years.

      9:40AM13  And when you have diabetes, you tend to have changes in all of

      9:40AM14  the small vessels in your body.  He had what's called

      9:40AM15  retinopathy.  He had a difficulty seeing.  His retina had

      9:40AM16  changed.  He had neuropathy, which means he did not feel

      9:40AM17  things as well.  Diabetics often times cannot feel if they

      9:40AM18  step on something.  So the steak knife fell and went right

      9:40AM19  into his foot.  He pulled it out.  And because he doesn't have

      9:40AM20  good circulation, the infection that was there just went --

      9:41AM21  ran rampant and continued to kill tissue.

      9:41AM22  Q.  So he didn't realize it was even infected until it was

      9:41AM23  pretty far along.

      9:41AM24  A.  He actually -- they had sent him home after the emergency

      9:41AM25  room.  They had irrigated it.  They put him on oral
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      9:41AM 1  antibiotics.  And they said, come back if it swells or starts

      9:41AM 2  to hurt.  He couldn't see it well.  He couldn't feel it.  And

      9:41AM 3  he didn't know something was wrong until his wife noticed the

      9:41AM 4  odor, and he had fever and chills.  And so then he came back

      9:41AM 5  into the ER.

      9:41AM 6  Q.  Ms. Miller, did you assist the doctors and nurses who were

      9:41AM 7  applying the VAC to this patient?

      9:41AM 8  A.  Yes, I did.

      9:41AM 9  Q.  And how did you assist with that?

      9:41AM10  A.  Same type.  By now I had gotten a little bit smarter so

      9:41AM11  far as when you point and say, put it right there, it's hard

      9:41AM12  with your finger for them to know what you're talking about.

      9:41AM13  So I had a little laser pointer that I carried in my pocket.

      9:41AM14  And you could, with that laser pointer, walk them through

      9:41AM15  where you thought the foam should go.  And if they were having

      9:41AM16  questions or issues with the drape application, you could very

      9:41AM17  easily talk them through that, while saying back from the

      9:41AM18  patient.

      9:41AM19  Q.  And was the VAC successfully applied to this patient?

      9:41AM20  A.  Yeah.  I was real hesitant.  This is 1999.  And you could

      9:41AM21  literally see through his foot.  It was like, all he had left

      9:42AM22  was the big toe and the little toe.  That's what you're seeing

      9:42AM23  there.  So we cut the foam like a V, like a wedge.  And slid

      9:42AM24  that down in there, drape up the top, drape up the bottom and

      9:42AM25  then pinch between here to get the seal.
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      9:42AM 1  Q.  And let's go, Trevor, to the next photograph, if we could.

      9:42AM 2  And this is from P651, Page 111.

      9:42AM 3            And tell the jury what's shown in this photograph,

      9:42AM 4  please.

      9:42AM 5  A.  This is that same foot six days later.  And once again,

      9:42AM 6  for us, this is the wow effect.  This is that dramatic change

      9:42AM 7  in six days on a diabetic who did not have what we would call

      9:42AM 8  a good potential for healing.  And you can see -- this is

      9:42AM 9  what, in the medical community, we would call robust

      9:42AM10  granulation, very healthy tissue, very firm, as you can see, a

      9:42AM11  good color to it.  And it was dramatically filling in this

      9:42AM12  deficit or this defect that had been left from the surgery.

      9:42AM13  Q.  And let's go to the next photograph, which is from Page

      9:42AM14  114 of P651.  And tell the jury what's shown there.

      9:42AM15  A.  This is a picture of this gentleman in his home.  He had

      9:42AM16  been able to be discharged back home where he was on the VAC

      9:42AM17  for another week.  This was a total of three weeks to the day,

      9:43AM18  21 -- three weeks -- yes, 21 days from the time that we

      9:43AM19  started the VAC on him.

      9:43AM20            The wound is knitted back together.  The foot is

      9:43AM21  intact, other than this very surface wound that starts on the

      9:43AM22  front.  And what you're not seeing is that then -- sort of

      9:43AM23  like a U, went around to the back.  And at this point we

      9:43AM24  stopped the VAC.  We put him on what's called a calcium

      9:43AM25  alginate.  It is a particular type of dressing that has the
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      9:43AM 1  ability to absorb quite a bit of drainage.  So we put him on

      9:43AM 2  the calcium alginate with some foam on top of that and

      9:43AM 3  discharged him from the VAC.

      9:43AM 4  Q.  Let's go to the next page, if we could.  And this is just

      9:43AM 5  the summary of the three pictures that we just saw.  But can

      9:43AM 6  you kind of explain briefly to the jury the stages that this

      9:43AM 7  went through from the top, work your way around?

      9:43AM 8  A.  Right.  Of course, the top one is prior to starting the

      9:43AM 9  VAC.  That was on the 24th.  And then you see it on the 30th,

      9:43AM10  the bottom left.  And on the right is three weeks of therapy,

      9:43AM11  and the wound is significantly smaller.

      9:43AM12  Q.  What was your reaction to this result?

      9:43AM13  A.  Delight.  From the day that my daughter was diagnosed,

      9:43AM14  when she was three, I, as an OR nurse, having done so many

      9:44AM15  amputations on diabetic patients, immediately was seeing her

      9:44AM16  with problems.  And when I saw what the VAC could do to a

      9:44AM17  diabetic foot like this, I thought, there's hope, if she ever

      9:44AM18  does get an ulcer, we're not going to have to go through

      9:44AM19  significant problems with her.

      9:44AM20  Q.  Let's take a look at one more patient, if we could,

      9:44AM21  Trevor.  Go to P651, Page 120.  Again, the enlargement that

      9:44AM22  was created.

      9:44AM23            And can you tell the jury what's shown?  First of

      9:44AM24  all, is this a patient that you were with at the bedside, Ms.

      9:44AM25  Miller?
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      9:44AM 1  A.  Yes.  This was a patient of Dr. Alan Limbs at a hospital

      9:44AM 2  in Sacramento.  And he was only 43 at the time.  He had

      9:44AM 3  developed a boil on the inner thigh.  They think that it was

      9:44AM 4  from an ingrown hair.  And it just got significantly larger.

      9:44AM 5  He came into the emergency room where they lanced it, where

      9:44AM 6  they opened it up, drained out the purulent drainage, or the

      9:44AM 7  puss, if you will, packed that with some sterile gauze, sent

      9:44AM 8  him home on antibiotics.

      9:44AM 9  Q.  Ms. Miller, I'm sorry.  I hate to interrupt.  But you

      9:44AM10  started out saying this was a man who had a boil.  Is that

      9:44AM11  what you said?

      9:44AM12  A.  Yes.

      9:44AM13  Q.  And can you tell me -- I think I have an understanding

      9:45AM14  what a boil is.  But I have a hard time understanding how a

      9:45AM15  boil --

      9:45AM16  A.  -- can get to this.

      9:45AM17  Q.  -- got to this?

      9:45AM18  A.  Yes.  A boil is -- if you've ever had a pimple or had a

      9:45AM19  teenager that has one, a boil is significantly larger than

      9:45AM20  that.  It is a localized area of infection, that is an area

      9:45AM21  that sometimes resolves on its own.  And he said that he kept

      9:45AM22  waiting and waiting and hoping that it would just get smaller,

      9:45AM23  when it got so painful because it was rubbing, he came in and

      9:45AM24  they opened that up and drained out the infection.

      9:45AM25  Q.  And how did he get from a boil to what we're seeing in

                                                                            1674

                                        Miller - Direct

      9:45AM 1  this picture?

      9:45AM 2  A.  That's a great question.  I don't know if any of you have

      9:45AM 3  ever read in the tabloids about something called flesh eating

      9:45AM 4  bacteria.  In the medical community we call it necrotizing

      9:45AM 5  fasciitis.  And we have bacteria out in the community that

      9:45AM 6  have mutated over time.  As we've used antibiotics over time,

      9:45AM 7  they are a little smarter than the antibiotics sometimes.  And

      9:45AM 8  so they mutate.  And they become resistant to the antibiotics

      9:45AM 9  that we use.

      9:45AM10            So unfortunately, for this gentleman, he ended up

      9:45AM11  with necrotizing fasciitis.  And the bacteria that were in

      9:46AM12  that boil just spread along the fascia -- if you have

      9:46AM13  appendicitis, it's infection of your appendix.  So fasciitis

      9:46AM14  is an infection of the fascia plane.  So it was necrosing, or

      9:46AM15  killing, the fascia.  And if it kills the fascia, everything

      9:46AM16  above it dies because there's no blood.  And so it's a very

      9:46AM17  rapid progressive infection that has a high mortality rate,

      9:46AM18  meaning that many people die from it because it's such a

      9:46AM19  severe infection.

      9:46AM20  Q.  And at what point were you called in on this, to help this

      9:46AM21  patient?

      9:46AM22  A.  Yes.  He had been in the hospital for a while, in that

      9:46AM23  he'd had five or six trips to the operating room for

      9:46AM24  debridement, for them going in with a scalpel and cutting away

      9:46AM25  the infection tissue.  A surgeon will see the redness, and
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      9:46AM 1  he'll take his scalpel.  And like I said earlier, you have to

      9:46AM 2  continue to cut till you get to good, healthy tissue and get

      9:46AM 3  the infection out.  But the bacteria is sort of sneaky, and it

      9:46AM 4  maybe slid ahead under and it hasn't evidenced itself.  So

      9:46AM 5  they have to go back in and continue to debride until all the

      9:46AM 6  infection is cleared up.  So I was called in after all the

      9:46AM 7  debridement was done.

      9:47AM 8  Q.  And debridement, again, is just the cutting off?

      9:47AM 9  A.  Of the dead tissue.  It's a medical term, meaning that we

      9:47AM10  remove anything necrotic or dead or infected that needs to

      9:47AM11  come out.

      9:47AM12  Q.  And can you orient the jury as to what their -- I guess

      9:47AM13  it's a little bit of a delicate situation here.

      9:47AM14  A.  Yes.

      9:47AM15  Q.  But what is it that we're looking at anatomically on this

      9:47AM16  picture?

      9:47AM17  A.  The right-hand side is towards his knee.  The left-hand

      9:47AM18  side is up to his scrotum.  And then up to the suprapubic

      9:47AM19  area, this area right here, right under your belt loop.  And

      9:47AM20  that wrapped around the entire posterior thigh and went up to

      9:47AM21  his gluteal, up to the buttocks area.

      9:47AM22  Q.  So this was on his inner thigh?

      9:47AM23  A.  Inner thigh, yes, ma'am.

      9:47AM24  Q.  And was there a decision made to use the VAC to try to

      9:47AM25  help this patient?
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      9:47AM 1  A.  Yes.  He was a 43-year-old man, a computer programmer.

      9:47AM 2  And this was just a very devastating wound for him and for his

      9:47AM 3  family.  So we went ahead and started the VAC on this day.

      9:47AM 4  Q.  And let's go to Page 121, the next blowup.  This is P651,

      9:47AM 5  Page 121, an enlargement.  And can you tell the jury what's

      9:48AM 6  shown here?

      9:48AM 7  A.  This is the picture that was taken at the very first

      9:48AM 8  dressing change.  This was a mere two days later.  So, once

      9:48AM 9  again, what I would call the wow effect.  We had had a very

      9:48AM10  significant response to the VAC.  This patient had filled in a

      9:48AM11  lot of that area.  And you can see a wonderful -- what we

      9:48AM12  would call a robust granulation, a very healthy tissue

      9:48AM13  development in that area.

      9:48AM14  Q.  Did the doctors continue to use the VAC?

      9:48AM15  A.  Oh, yes.  This was just one of those just wonderful wow

      9:48AM16  effects and absolutely continued to use the VAC.

      9:48AM17  Q.  Again, were you at the bedside assisting those who were

      9:48AM18  applying the VAC?

      9:48AM19  A.  Yes, for every single dressing change.  This gentleman was

      9:48AM20  critically ill at first.  As he started -- as the wound

      9:48AM21  started to get smaller, then he got healthier, and they were

      9:48AM22  able to transfer him out to the regular floor.  So it was a

      9:48AM23  whole new staff, and I had to continue to be there to help

      9:48AM24  educate them as to the placement.

      9:48AM25  Q.  Let's go to Page 124 of that same exhibit, Trevor.  Thank
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      9:48AM 1  you.

      9:48AM 2            And Ms. Miller, tell the jury what's shown here.

      9:48AM 3  A.  What you're seeing here is this same leg at three weeks of

      9:48AM 4  therapy.  So in 21 days this wound had gotten so small that he

      9:49AM 5  was able to be discharged out to a rehabilitation facility.

      9:49AM 6  So on the right, once again, is his -- towards his knee.  You

      9:49AM 7  can see that that's almost just like a little scrape.  And

      9:49AM 8  then up towards the groin it's still fairly wide, but not

      9:49AM 9  nearly as deep at the surface.  The black thing that you see

      9:49AM10  down at the bottom there is a piece of the Granufoam.  We

      9:49AM11  would dress the front side of him first, change that dressing,

      9:49AM12  turn him up on his side, and then do the back side of his

      9:49AM13  thigh.

      9:49AM14  Q.  Okay.  Let's go to the next page, if we could, which again

      9:49AM15  is just a collection of these photographs that we've just

      9:49AM16  seen.  Can you just walk the jury briefly through what's shown

      9:49AM17  in this progression of photographs?

      9:49AM18  A.  It's sort of a going, going, gone.  You see the beginning,

      9:49AM19  before VAC therapy.  You see the very first dressing change.

      9:49AM20  And then you see at the very bottom after three weeks of

      9:49AM21  therapy.

      9:49AM22  Q.  And did this man continue to use the VAC?

      9:49AM23  A.  Yes, he did.  He went to the nursing home where they

      9:49AM24  continued to rehab, to get his strength back.  And they

      9:49AM25  continued this till full closure.
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      9:49AM 1  Q.  And Ms. Miller, are there other patients that you have

      9:49AM 2  been at bedside and you've seen these kinds of results with

      9:49AM 3  the VAC on?

      9:49AM 4  A.  So many that we would have been here till -- even as fast

      9:50AM 5  as I talk, we would have been here for days and days, yes.

      9:50AM 6  Q.  Now, I want to skip ahead a little bit and talk about what

      9:50AM 7  you do now at KCI.  Tell the jury, again, what is your current

      9:50AM 8  title, official title?

      9:50AM 9  A.  The official title is director of the training and

      9:50AM10  education center.  And this is an education center that's been

      9:50AM11  at KCI at our corporate office in San Antonio for a long

      9:50AM12  period of time.  And I took over as the director of that

      9:50AM13  education center a year and a half ago when I moved here.

      9:50AM14  Q.  And that center is physically located where?

      9:50AM15  A.  It's physically located off of 10 and Callahan in the KCI

      9:50AM16  corporate tower in the lobby.  There are some big blue doors,

      9:50AM17  and you go into that.  And there's a suite of some rooms, some

      9:50AM18  educational rooms, that we use for our customers.

      9:50AM19  Q.  And what do you do on a daily basis as the director of

      9:50AM20  training and education?

      9:50AM21  A.  I average three classes a week, three events a week,

      9:50AM22  depending on what you want to call it, where surgeons and

      9:50AM23  podiatrists and physical therapists and nurses from around the

      9:50AM24  country come in here to the corporate office.  And they spend

      9:51AM25  a day with us learning about our different therapies.
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      9:51AM 1  Sometimes it's on the beds or our critical care -- our turning

      9:51AM 2  beds.  And a lot of times it's on the VAC.

      9:51AM 3  Q.  And what types of things do you -- first of all, is it you

      9:51AM 4  that does all the talking at these?

      9:51AM 5  A.  No.  Or we'd be done in three hours.  I'm kidding about my

      9:51AM 6  speed of talking.  We bring in a lot of people to talk about

      9:51AM 7  the therapies.  We'll bring in -- if it's a group of trauma

      9:51AM 8  surgeons that are in, we'll bring in a trauma surgeon so they

      9:51AM 9  can talk person to person, peer to peer.  If it's podiatrists,

      9:51AM10  we'll bring in a podiatrist.  We bring in a lot of different

      9:51AM11  people to talk about the therapies.

      9:51AM12  Q.  And are -- the experts that you bring in, are they only

      9:51AM13  talking to your customers about the VAC?

      9:51AM14  A.  They come in to talk about their experiences with the VAC.

      9:51AM15  I do not monitor what they're going to talk about.  I ask them

      9:51AM16  to speak from their heart.  Tell them how the VAC's impacted

      9:51AM17  your practice, what's worked, what hasn't.  They talk about a

      9:51AM18  lot of different therapies.  They talk about how the VAC has

      9:51AM19  allowed them to bridge that patient in for some surgical

      9:51AM20  closure.

      9:51AM21  Q.  They sometimes talk about products that you might consider

      9:51AM22  competitive to the VAC?

      9:52AM23  A.  Oh, absolutely.  And that's one of the things we talk

      9:52AM24  about, is that the VAC -- one size does not fit all in

      9:52AM25  clothing or in wound care.  And we talk about that there are
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      9:52AM 1  certain things you might use before the VAC.  There's certain

      9:52AM 2  things you might use with the VAC.  And there are certain

      9:52AM 3  things that you'll use after you stop the VAC.  So we really

      9:52AM 4  talk about -- that when you're looking at a hole that's in a

      9:52AM 5  patient, you need to remember that you've got to look at the

      9:52AM 6  whole patient.  You've got to look at everything about that

      9:52AM 7  patient that is required to take care of that wound.

      9:52AM 8  Q.  And is -- the KCI facility in San Antonio, when you do

      9:52AM 9  these classes here, does KCI pay for the expenses for

      9:52AM10  physicians and nurses who fly to San Antonio?

      9:52AM11  A.  We pay from where they live, coach air fare for them to

      9:52AM12  fly out.  And then we pay for their hotel night.  And we do

      9:52AM13  feed them while they're here.

      9:52AM14  Q.  Do you pay any additional compensation for them coming to

      9:52AM15  San Antonio to these classes?

      9:52AM16  A.  No.  We don't pay them any honorarium or any type of

      9:52AM17  spiff, if you will -- monetary spiff for them to attend the

      9:52AM18  conference, no.

      9:52AM19  Q.  Why do you conduct these classes?  Why is it necessary?

      9:52AM20  The VAC has been in the market for now for what?  11 years?

      9:52AM21  A.  Uh-huh.

      9:52AM22  Q.  So why do you continue to have these classes?

      9:53AM23  A.  In the pace of our life that we live today with cell

      9:53AM24  phones and how busy everything is, it's very difficult for

      9:53AM25  folks of this caliber to be able to take time to really learn
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      9:53AM 1  about the intricacies of these therapies, as well as the types

      9:53AM 2  of wounds that the VAC is now being used on.  So it's just

      9:53AM 3  like why they go to medical conventions each year, so they can

      9:53AM 4  get away from the hustle and bustle of their life and really

      9:53AM 5  focus on something and add to their knowledge.

      9:53AM 6  Q.  Now, is San Antonio the only place that there's VAC

      9:53AM 7  education going on?

      9:53AM 8  A.  No.  There's -- from the beginning, and continuing on to

      9:53AM 9  this day, I'm not the only nurse that we employ.  There are

      9:53AM10  500 plus of me out there across the nation, doing exactly what

      9:53AM11  I did when I worked in the field.  And that's being there for

      9:53AM12  dressing changes, helping the nurses understand the therapy,

      9:53AM13  talking to the doctors, doing small classes on the nursing

      9:53AM14  unit.

      9:53AM15            We'll do grand rounds.  Grand rounds is where

      9:53AM16  physicians have educational meetings at a particular hospital.

      9:53AM17  So we'll ask a doctor to come and talk to them about that.  We

      9:53AM18  do regional, local and national educational forums at the

      9:54AM19  conventions.  And we have some online learning courses.  So if

      9:54AM20  they want to do it at night, when things are quiet and the

      9:54AM21  kids are in bed, then they can go ahead and go online and get

      9:54AM22  the education from there.  So there's many, many different

      9:54AM23  ways.

      9:54AM24  Q.  Has KCI made a big investment in educating doctors and

      9:54AM25  nurses around the country?
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      9:54AM 1  A.  We do and we always will.  We really believe that the

      9:54AM 2  patient has to come first, that the therapies that we offer

      9:54AM 3  can make a significant impact.  But there's certain things you

      9:54AM 4  want to do.  And there's certain safety things you want to

      9:54AM 5  look at.  And we really will always continue, I think, to

      9:54AM 6  invest in it.

      9:54AM 7  Q.  Now, when you've been talking to doctors and nurses, do

      9:54AM 8  you occasionally get questions about the price of the VAC or

      9:54AM 9  the cost of the therapy?

      9:54AM10  A.  Sure.  It is -- it is something that is different than

      9:54AM11  other wound care products that we've used where you would open

      9:54AM12  up a peel couch, where you would have a little package.  If

      9:54AM13  you've ever been to the store and bought little gauze pads,

      9:54AM14  you know you peel that open and you put that in.  If you're

      9:54AM15  used to -- as someone who is in the financial end of a

      9:54AM16  facility, paying 50 cents or a dollar for something.  And

      9:54AM17  someone comes in and says, you have to have this therapy, and

      9:54AM18  it's 80 dollars a day, that's a big shock.  So they're going

      9:55AM19  to ask those questions.  That's their job, to ask those

      9:55AM20  questions.

      9:55AM21            Our job is to help them understand what they're not

      9:55AM22  spending by using this therapy.  How much quicker we're going

      9:55AM23  to, with the VAC, really help this patient get out of that

      9:55AM24  hospital; that they won't have to stay there and languish

      9:55AM25  forever and ever.  So it's a wonderful time to have a
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      9:55AM 1  conversation with them.  And often times it's the doctor

      9:55AM 2  themself or the nurse from the facility who goes in and says,

      9:55AM 3  I can explain this to them, what we're doing, what we're

      9:55AM 4  saving and what we're avoiding by using the VAC.

      9:55AM 5  Q.  Have there been studies that have addressed the issue of

      9:55AM 6  the cost of the VAC and whether it saves money, compared to

      9:55AM 7  traditional forms of therapy?

      9:55AM 8  A.  Yes.

      9:55AM 9  Q.  Trevor, let's put up D443, please.  And if you will,

      9:55AM10  Trevor, just pull out the heading at first.  What is this

      9:55AM11  document, Ms. Miller?

      9:55AM12  A.  This is one of the articles that was published.  It was

      9:55AM13  one of the first articles actually that I'm aware of that was

      9:55AM14  published looking at the cost-effectiveness of the VAC.  That

      9:55AM15  was a big shock to anybody that's paying bills, to do that.

      9:55AM16  So this was Dr. Philbeck.  He was employed by KCI at the time,

      9:55AM17  and Kathy Whittington who is still employed by KCI.  And what

      9:56AM18  they looked at was the outcomes of 1,032 patients, Medicare

      9:56AM19  patients that we treated with the VAC, who had a total of

      9:56AM20  1,170 wounds.  And they collected the data from the home

      9:56AM21  health agencies or the nurses who had measured these wounds

      9:56AM22  and watched the progression.  And they collated that and did

      9:56AM23  some analysis to it.

      9:56AM24  Q.  And did they -- what factors did they look at when they

      9:56AM25  were doing this collation?  What was it that they were trying
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      9:56AM 1  to measure with this study?

      9:56AM 2  A.  And that's exactly what they were -- they were actually

      9:56AM 3  trying to measure.  You saw the pictures.  And those looked

      9:56AM 4  good.  You could see with your eyes that they were getting

      9:56AM 5  smaller.  But unless you can measure it -- you just don't put

      9:56AM 6  up a building without measuring the length and the width of

      9:56AM 7  the building.  So the same thing with wounds.  You measure the

      9:56AM 8  length of the wound, the width of the wound and then they'll

      9:56AM 9  measure the depth.  And so that lets you see, if those

      9:56AM10  measurements are changing, then the wound is actually getting

      9:56AM11  smaller.  So they were looking at the actual measurements of

      9:56AM12  the wound.

      9:56AM13  Q.  And so they looked at measurements of wounds that were

      9:56AM14  treated with VAC.  And did they compare that with something

      9:56AM15  else?

      9:56AM16  A.  Yes.  After they collected the data, they came up with a

      9:57AM17  rate of healing in millimeters or centimeters per day.  And

      9:57AM18  they said, well, that's nice.  Is there anything else that's

      9:57AM19  out there that has looked at this with a different therapy?

      9:57AM20            So they looked through the literature, and they

      9:57AM21  found a study by Dr. Ferrell that had been done previously.

      9:57AM22  Now, this had been published several years earlier.  And what

      9:57AM23  Dr. Ferrell was actually looking at was, if I have a patient

      9:57AM24  who has a wound, can I make a difference in the healing rate?

      9:57AM25  Can I make it better for them on different types of beds?  And
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      9:57AM 1  that's what we did.  We did support surfaces up to the VAC.

      9:57AM 2  That's all we did, was air beds.  And they were, like -- so

      9:57AM 3  Dr. Ferrell had looked at, if I have them on what's called a

      9:57AM 4  pressure reducing surface -- meaning it's sort of soft -- or a

      9:57AM 5  pressure relieving surface -- something that's deep that I can

      9:57AM 6  sink the patient into, to spread the weight out -- does my

      9:57AM 7  healing rate vary?  And he found that actually a pressure

      9:57AM 8  relieving mattress was a faster healing rate than a pressure

      9:57AM 9  reducing.  So Philbeck took Ferrell's study.  And he said,

      9:57AM10  well, he measured it.  I'm going to compare my rates to his.

      9:57AM11  And he looked at the difference, if there was actually a

      9:57AM12  faster rate of healing.

      9:58AM13  Q.  And Trevor, if you could, go to the abstract right below

      9:58AM14  the heading.  And let's just pull out the last sentence there

      9:58AM15  that is highlighted.

      9:58AM16            What was the -- can you read for the jury what the

      9:58AM17  result of the Philbeck analysis was, please?

      9:58AM18  A.  Yes.  That Dr. Ferrell's study had found that it took, on

      9:58AM19  average, 247 days for these wounds to heal.  And the cost was

      9:58AM20  23,465, as you see there.  And that was the better of the two

      9:58AM21  healing rates that he had looked at.

      9:58AM22            So Dr. Philbeck looked at his data.  And using the

      9:58AM23  negative pressure wound therapy, or the VAC, the wound would

      9:58AM24  heal in 97 days, less than half, and cost about $9,000 less,

      9:58AM25  or 14,546.
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      9:58AM 1  Q.  And did the study conclude that negative pressure wound

      9:58AM 2  therapy is an efficacious and economical treatment modality?

      9:58AM 3  A.  That's exactly what it says.

      9:58AM 4  Q.  Okay.  And did Philbeck or Whittington or any of the

      9:58AM 5  authors of the study, were they looking at any product other

      9:59AM 6  than the VAC when they were coming up with this cost savings

      9:59AM 7  analysis?

      9:59AM 8  A.  Yes.  They allowed the clinicians to -- what they did was

      9:59AM 9  they looked at the historical use of other products prior to

      9:59AM10  having the VAC.  Think back how much we had to almost plead

      9:59AM11  with doctors to order the VAC back in those days.  And so many

      9:59AM12  of these patients had had multiple other treatments,

      9:59AM13  alginates, which I've mentioned earlier, hydrogels, saline

      9:59AM14  gauze.  They had been tried before, and it all failed prior to

      9:59AM15  this therapy.

      9:59AM16  Q.  And I'm sorry.  I didn't ask a very good question.  But

      9:59AM17  what I was wondering is, it talks about that negative pressure

      9:59AM18  wound therapy is an efficacious and economical -- was there

      9:59AM19  any other negative pressure wound therapy device that they

      9:59AM20  were looking at, other than the VAC, in this study?

      9:59AM21  A.  No.

      9:59AM22  Q.  Okay.  All right.  Now, Ms. Miller, did there come a point

      9:59AM23  in time, since you've been at KCI, where you learned that

      9:59AM24  there was a product out in the market manufactured by a

      9:59AM25  company called BlueSky Medical?

                                                                            1687

                                        Miller - Direct

      9:59AM 1  A.  Yes.

      9:59AM 2  Q.  And how did you first hear about that?

      9:59AM 3  A.  I had a customer call me, and they're like, I hear you

      9:59AM 4  guys have come out with another type of VAC.  And I'm like,

     10:00AM 5  what?  And it was a surprise to me.  And when they started

     10:00AM 6  talking about it, I realized that it wasn't one -- it wasn't

     10:00AM 7  ours.

     10:00AM 8  Q.  Did you have customers that you'd come into contact with

     10:00AM 9  expressed confusion about whether the BlueSky device had any

     10:00AM10  kind of affiliation with or connection with KCI and the KCI

     10:00AM11  wound VAC?

     10:00AM12  A.  Yes, they were confused.

     10:00AM13  Q.  And how often did you hear that type of confusion?

     10:00AM14  A.  Back in 2002, 2003, it was sporadic.  And now it's on an

     10:00AM15  ongoing basis.

     10:00AM16  Q.  Have you also heard confusion from your customers about

     10:00AM17  whether the BlueSky device works as well or gets the same

     10:00AM18  types of outcomes as the VAC?

     10:00AM19  A.  Yes, I have had that question.

     10:00AM20  Q.  And how often do you hear that?

     10:00AM21  A.  That is tied in almost with every question about the

     10:00AM22  previous confusion.

     10:00AM23  Q.  And just to give us a time -- a sense of how often it

     10:00AM24  comes up, is it once a year, once a month?

     10:00AM25  A.  No.  I do -- like I said, I average three classes a week.
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     10:00AM 1  And there are some weeks that it comes up every session.  And

     10:01AM 2  other times it comes up one.  But it does come up on a regular

     10:01AM 3  basis.

     10:01AM 4  Q.  Okay.  And Ms. Miller, how long have you been at KCI?

     10:01AM 5  A.  Almost 15 years.

     10:01AM 6  Q.  And what are you most proud of with regard to the VAC?

     10:01AM 7  A.  Good question.  I think that I'm most proud that I work

     10:01AM 8  for a company that is willing to take a risk and bring

     10:01AM 9  innovation to the marketplace for the benefit of the patients;

     10:01AM10  that we can make a change, and that we are willing to really

     10:01AM11  work on this, and that the patients that I've seen have really

     10:01AM12  benefitted from it.  And it's been just a delight and

     10:01AM13  continues to be an honor.

     10:01AM14            MS. GULDE:  I'll pass the witness, Your Honor.

     10:01AM15            THE COURT:  Okay.  You may step down.

     10:01AM16            We're going to take a break, Ms. Miller, so if you

     10:01AM17  want -- be careful with that microphone.  Good work.  You can

     10:01AM18  stand over there with Ms. Gulde, if you wish.

     10:01AM19            And ladies and gentlemen, thank you very much for

     10:01AM20  your attention to this testimony this morning.  We are going

     10:01AM21  to take a short break.  And then Ms. Miller will be available

     10:02AM22  for cross-examination.  Let's all rise for the jury.  And Mr.

     10:02AM23  Ramirez, will you lead this jury out?

     10:02AM24       (Jury leaves courtroom)

     10:02AM25            THE COURT:  This is the instruction I'm going to
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     10:02AM 1  give in regard to Dr. Niezgoda.  And I think I'll give it

     10:02AM 2  after Ms. Miller's testimony, just so it doesn't break in.

     10:02AM 3  I'm going to give everything except the instruction, this

     10:02AM 4  testimony has no relevance to any issue that you may be called

     10:02AM 5  upon to decide.  But other than that, I'll give the full

     10:03AM 6  instruction.

     10:03AM 7            Also, in regard to this memorandum from Dave Tumey,

     10:03AM 8  regarding the meeting with Dr. Fleischmann, I'm going to

     10:03AM 9  listen to you a little bit more.  I am -- I am wanting to

     10:03AM10  concentrate on your view about this being non-obvious, not

     10:03AM11  that it's prior art.  And so I'm going to talk to you a little

     10:03AM12  bit more about that at the next break.  We're going to be --

     10:03AM13  how much examination will there be in Ms. Miller?  Yes, sir.

     10:03AM14            MR. MCCLANAHAN:  Not too long, but I do have two

     10:03AM15  point, two limine points I need to bring up.

     10:03AM16            THE COURT:  Okay.  That's fine.

     10:03AM17            MR. MCCLANAHAN:  May I do that now?

     10:03AM18            THE COURT:  Sure.

     10:03AM19            MR. MCCLANAHAN:  In her examination, Your Honor --

     10:03AM20  excuse me.  I'm slow moving.  I have a bad back this morning

     10:03AM21  and I'm kind of moving --

     10:03AM22            THE COURT:  That's okay.

     10:03AM23            MR. MCCLANAHAN:  Mr. Babaian was good enough to let

     10:03AM24  me borrow a few Advils, so I appreciate that.

     10:03AM25            One thing she talked about -- and with these slides,
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     10:04AM 1  about good results of the VAC.  And I need to, therefore, ask

     10:04AM 2  her if there have been any bad results with the VAC.  And I

     10:04AM 3  think that door has been opened for those kinds of questions.

     10:04AM 4            MS. GULDE:  Mr. McClanahan.

     10:04AM 5            MR. MCCLANAHAN:  May I finish, please?

     10:04AM 6            THE COURT:  Sure.  And then I'll hear from you.

     10:04AM 7            MS. GULDE:  I just wanted clarification.

     10:04AM 8            THE COURT:  Certainly.

     10:04AM 9            MR. MCCLANAHAN:  And the second point is that she

     10:04AM10  just finished her examination by saying that the people who

     10:04AM11  use the product have told her that they're confused by it, and

     10:04AM12  that sort of thing.  And I need to establish now that the

     10:04AM13  Versatile 1 has been approved by the FDA for negative pressure

     10:04AM14  wound therapy, because that may be part of why they're

     10:04AM15  confused about that.  And they -- the jury needs to understand

     10:04AM16  now that that is part of the story.  I don't need to go into

     10:04AM17  anything more than that except to read the one little

     10:04AM18  paragraph about what the FDA has given permission for BlueSky

     10:04AM19  to say.

     10:04AM20            THE COURT:  Okay.  Ms. Gulde, you wanted a

     10:04AM21  clarification.

     10:04AM22            MS. GULDE:  Yeah.  On the first point, if what Mr.

     10:04AM23  McClanahan is talking about cross-examining her on is just

     10:05AM24  have there ever been -- are you aware of any bad outcomes ever

     10:05AM25  with the VAC, I think that's fair game.  And they asked her
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     10:05AM 1  about that at her deposition.

     10:05AM 2            Is that the scope of what you were talking about,

     10:05AM 3  Mr. McClanahan?

     10:05AM 4            MR. MCCLANAHAN:  That's the intent of it, yes, Your

     10:05AM 5  Honor.

     10:05AM 6            THE COURT:  Okay.

     10:05AM 7            MS. GULDE:  And with regard to the FDA approval

     10:05AM 8  issue, Your Honor, you may have noticed I was very careful in

     10:05AM 9  the way I framed my questions to only ask, have they expressed

     10:05AM10  confusion with regard to two issues.  One, is there any

     10:05AM11  affiliation between the Versatile 1 and KCI?  And she said

     10:05AM12  yes.

     10:05AM13            And two, have they expressed confusion about whether

     10:05AM14  they get the same therapeutic outcomes?  And she said, yes,

     10:05AM15  there had been confusion on that.  I didn't ask anything about

     10:05AM16  FDA approval, or is this an approved or not approved product.

     10:05AM17  I don't -- I don't think that issue is relevant.  I don't

     10:05AM18  think the door was opened on that.

     10:05AM19            THE COURT:  Well, it may not have been opened there.

     10:05AM20  It's been opened before.  And I am -- I'm not going to let you

     10:05AM21  dwell on it, but I'm going to let you talk about it.  And I'll

     10:05AM22  let you also talk about bad results.

     10:05AM23            Thank you, Ms. Gulde.

     10:06AM24            I think the door got opened earlier, Ms. Gulde, not

     10:06AM25  there.  But from the point of view of allowing the point to be
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     10:06AM 1  made, I'm going to do so.

     10:06AM 2            Okay.  And at any rate, we're going to talk -- let

     10:06AM 3  me think some more.  But if you could limit this memo -- this

     10:06AM 4  Dave Tumey memo to Denny Ware.

     10:06AM 5            MR. SADLER:  Just to the -- that's really the only

     10:06AM 6  relevant discussion.

     10:06AM 7            THE COURT:  And the issue of obviousness, not to the

     10:06AM 8  issue of prior art.

     10:06AM 9            MR. SADLER:  Yes, sir.  That's exactly right.

     10:06AM10            THE COURT:  And what's your view on that?

     10:06AM11            MR. MACON:  My view -- my view is, number one,

     10:06AM12  there's nothing in that memo that goes to obviousness.  It

     10:06AM13  doesn't say what he had done.  It talks about him making

     10:06AM14  improvements to it.  So that's a red herring.

     10:06AM15            What we're trying to do is we're trying to get down

     10:06AM16  the slippery slope so we can go into what Dave Tumey said that

     10:06AM17  he saw at Fleischmann's office.  That's what we're trying.

     10:06AM18  That's the reason they took the deposition.  We've been trying

     10:06AM19  to get on the slippery slope and just one little thing led to

     10:06AM20  the other.

     10:07AM21            In that memo there is nothing that would support

     10:07AM22  obviousness.  There's not a line in there where he says he's

     10:07AM23  already invented this.  He's invented the VAC.  There's

     10:07AM24  nothing at all in there.

     10:07AM25            THE COURT:  Well, my inclination is to not to get

                                                                            1693

     10:07AM 1  into the -- into the Dave Tumey testimony by inclination.  I

     10:07AM 2  haven't made a final decision.  It's not to get into the Dave

     10:07AM 3  Tumey testimony about looking at whatever Dr. Fleischmann had

     10:07AM 4  and so forth.  But this is a memo that's in the company files,

     10:07AM 5  and I am seriously considering allowing that.  And there can

     10:07AM 6  be an inference.  And I'm seriously considering allowing it,

     10:07AM 7  so long as it is specified for obviousness, not for prior art.

     10:07AM 8  I understand your concern.  This slope may not slip very far.

     10:07AM 9            MR. MACON:  Your Honor, and I understand that, and

     10:07AM10  I'm not going to speak to what you just said.  I do want to

     10:07AM11  just tell the Court that Mr. Tumey said that he never told Mr.

     10:07AM12  Denny or anyone else at KCI about what Dr. Fleischmann told

     10:08AM13  him.  He never told him what Dr. Fleischmann said about prior

     10:08AM14  art.  He never told anyone anything about that.  So I just

     10:08AM15  want the Court to know that.

     10:08AM16            THE COURT:  I understand.  I understand.

     10:08AM17            MR. SADLER:  None of which is relevant to

     10:08AM18  obviousness.

     10:08AM19            THE COURT:  I understand.

     10:08AM20            MR. MACON:  Well, no, no.  If he starts asking Mr.

     10:08AM21  -- what I would object to is that -- him asking Mr. Ware,

     10:08AM22  well, didn't you know that Dr. Fleischmann had built this

     10:08AM23  device?  And there's no basis for that.

     10:08AM24            THE COURT:  Well, gentlemen, we're going to stick

     10:08AM25  very closely to the memo and not to anything outside the memo.
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     10:08AM 1  So at any rate, I'm -- just to let you know, I'm thinking that

     10:08AM 2  you're going to get -- you're going to get to open that door,

     10:08AM 3  but you're not going to, you know, go beyond what the memo is.

     10:08AM 4            MR. SADLER:  I understand, Your Honor.  And my

     10:08AM 5  intent is to stick to the memo, which describes what Mr. Tumey

     10:08AM 6  observed with -- and examined with his own eyes.

     10:08AM 7            THE COURT:  I understand.  And I understand -- so

     10:09AM 8  long as you talk to Mr. Ware about obviousness, not prior art.

     10:09AM 9            MR. SADLER:  Yes, sir.

     10:09AM10            THE COURT:  It's very clear.  My inclination is to

     10:09AM11  let you do it.  I'm still thinking about it.  But please

     10:09AM12  understand, I'm not going to let you kind of wander around a

     10:09AM13  lot.  So you've done a good job, all of you have, in being

     10:09AM14  very careful about my instructions.  But I'm considering that

     10:09AM15  you can raise that issue for obviousness purposes within

     10:09AM16  the -- within the four corners of the memo.

     10:09AM17            MR. SADLER:  Yes, sir.

     10:09AM18            MR. MACON:  Your Honor, just so I'll make my record,

     10:09AM19  I strongly object to this because I believe that its

     10:09AM20  prejudicial effect far exceeds any possible probative value;

     10:09AM21  that an instruction would just actually bring emphasis to

     10:09AM22  something that has no possible relevance.  There's nothing in

     10:09AM23  there.  And I believe that they're just using this as a device

     10:09AM24  to try to shoehorn in the Dave Tumey testimony.

     10:09AM25            THE COURT:  My -- I'm going to overrule your
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     10:10AM 1  objection.  But Mr. Sadler, remember, this is not a license.

     10:10AM 2            MR. SADLER:  Yes, sir.

     10:10AM 3            THE COURT:  And you've got to stay within the memo,

     10:10AM 4  and what -- not what Mr. Ware talked to Mr. Tumey about, but

     10:10AM 5  what he considered when he read this memo and how he

     10:10AM 6  understood this memo.

     10:10AM 7            MR. SADLER:  Yes, sir.

     10:10AM 8            THE COURT:  Okay.  Okay.  Thank you both so much for

     10:10AM 9  your cogent arguments.

     10:10AM10       (Recess)

     10:24AM11       (Open court, jury present)

     10:24AM12            THE COURT:  Thank you very much.  Please be seated.

     10:24AM13  Ms. Miller, thank you.

     10:24AM14            And Mr. McClanahan, you may proceed.  Thank you,

     10:24AM15  sir.

     10:24AM16            MR. MCCLANAHAN:  Thank you, Your Honor.

     10:24AM17                         CROSS-EXAMINATION

     10:24AM18  BY MR. MCCLANAHAN:

     10:24AM19  Q.  Good morning, Ms. Miller.

     10:24AM20  A.  Good morning.

     10:24AM21  Q.  I'm Randy McClanahan.  I represent BlueSky.  And you and I

     10:24AM22  have never met, have we?

     10:24AM23  A.  No, sir.

     10:24AM24  Q.  Thank you, ma'am.  A couple of questions I wanted to start

     10:24AM25  with.  You told us about the -- well, first of all, let me
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     10:25AM 1  clarify this.  To the extent that the jury is interested in

     10:25AM 2  hearing from people who have had hands on experience with

     10:25AM 3  these products we're talking about, okay, you've told us that

     10:25AM 4  you had a long nursing career.  And I understand that.  In

     10:25AM 5  fact, you have never, yourself, hands on, placed the VAC into

     10:25AM 6  a patient, have you?

     10:25AM 7  A.  That is correct.

     10:25AM 8  Q.  And similarly, you have never had any personal experience

     10:25AM 9  with the Versatile 1?

     10:25AM10  A.  That is also correct.

     10:25AM11  Q.  Okay.  So if the jury were interested in a nurse's

     10:25AM12  perspective, for example, you would not be a person who had

     10:25AM13  had hands on experience with both products.  Is that fair?

     10:25AM14  A.  That's fair, with the VAC, yes.

     10:25AM15  Q.  Thank you.  Now, similarly, we may be hearing testimony

     10:25AM16  from various people about certain patients and whether they

     10:25AM17  did well or didn't do well.  You understand that?

     10:26AM18  A.  Yes, sir.

     10:26AM19  Q.  Thank you.  And you showed us some slides, for example, of

     10:26AM20  a couple of patients who did do well?

     10:26AM21  A.  Yes.

     10:26AM22  Q.  In order for the jury to fully appreciate all of the

     10:26AM23  circumstances of whether a patient does well or doesn't do

     10:26AM24  well under negative pressure wound healing, for example, there

     10:26AM25  are a lot of variables that affect each patient, aren't there?
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     10:26AM 1  A.  That is correct.

     10:26AM 2  Q.  For example, I take it that with a given patient, it might

     10:26AM 3  make a difference whether the patient is diabetic or a smoker

     10:26AM 4  or a drinker?

     10:26AM 5  A.  Yes, sir.

     10:26AM 6  Q.  It might make -- you call -- you call those sorts of

     10:26AM 7  things co-morbidities, don't you?

     10:26AM 8  A.  Yes, sir.

     10:26AM 9  Q.  In other words, things that add to the complexity of a

     10:26AM10  treatment because this is the unique situation for this

     10:26AM11  particular patient?

     10:26AM12  A.  Yes, sir.

     10:26AM13  Q.  They might include such things, I guess, as age and

     10:27AM14  overall health and nutrition and mobility and current

     10:27AM15  medications that they're on, and all of these things, correct?

     10:27AM16  A.  Yes, sir.

     10:27AM17  Q.  Okay.  Now, I want to talk for a minute with you, please,

     10:27AM18  about the effort that KCI makes to educate doctors and nurses.

     10:27AM19  Okay?

     10:27AM20  A.  Yes, sir.

     10:27AM21  Q.  First of all, you mentioned about these seminars that are

     10:27AM22  held at the headquarters near San Antonio, correct?

     10:27AM23  A.  Yes, sir.

     10:27AM24  Q.  And I believe that you, yourself, might have done perhaps

     10:27AM25  80 to 85 of those seminars on the VAC alone in the last year
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     10:27AM 1  period?

     10:27AM 2  A.  Yes, sir.  That's correct.

     10:27AM 3  Q.  Okay.  So -- and at these seminars, these 80 to 85

     10:27AM 4  seminars that you, yourself, did, you all would fly in medical

     10:28AM 5  health professionals, obviously.  I take it an average number

     10:28AM 6  might be around 13, could be as high as 20, people who would

     10:28AM 7  come in for these meetings?

     10:28AM 8  A.  Yes, sir.

     10:28AM 9  Q.  And at the meetings, as you've explained to the jury, KCI

     10:28AM10  would pay for that medical professional's travel expenses?

     10:28AM11  A.  That is correct.

     10:28AM12  Q.  So that, for example, if a doctor or a nurse, such as

     10:28AM13  yourself, were to take time off their busy schedules to come,

     10:28AM14  KCI would pay their air fare, they'd pay their hotel, they'd

     10:28AM15  pay their reasonable meal expenses, and that sort of thing?

     10:28AM16  A.  That is correct.

     10:28AM17  Q.  And I'm not suggesting that is inappropriate.  I just

     10:28AM18  simply want to be clear that you all spend a lot of money, I

     10:28AM19  take it's part of your budget, to do this sort of thing?

     10:28AM20  A.  That is part of what we do to help educate the staff, yes.

     10:28AM21  Q.  Now, additionally -- additionally, as I understand it,

     10:28AM22  there are -- there are a number of sales people out in the

     10:28AM23  United States who are day-to-day involved in trying to sell

     10:29AM24  VAC services or VAC products to users, correct?

     10:29AM25  A.  We have about 900 people out in the field whose job is to
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     10:29AM 1  help educate clinicians as to the benefits of VAC therapy.

     10:29AM 2  Q.  900 people in the field.  So we know that, point number

     10:29AM 3  one, we have all of these seminars that you put on, maybe 900

     10:29AM 4  or so sales people in the field.  And then I think you

     10:29AM 5  mentioned to Ms. Gulde also something about perhaps 500 nurses

     10:29AM 6  that do something, but I didn't quite hear you.  Would you

     10:29AM 7  tell me what that is?

     10:29AM 8  A.  I'm sorry.  That 500 is part of the 900.

     10:29AM 9  Q.  Okay.

     10:29AM10  A.  So, yes.

     10:29AM11  Q.  Let me ask -- Stacey, would you mind putting up for us,

     10:29AM12  please, from the Judge's preliminary instructions, that he

     10:29AM13  gave earlier, Page 20?

     10:29AM14            I'm a little down in my back today, so I'm moving

     10:29AM15  slowly, Ms. Miller.  Forgive me.

     10:29AM16  A.  That's fine.

     10:29AM17  Q.  And Stacey, go to the very last paragraph here.

     10:29AM18            Ms. Miller, I'd like you to read along with me.

     10:30AM19  These are instructions that Judge Furgeson gave to the jury at

     10:30AM20  the beginning of our case.  He said:  When considering the

     10:30AM21  question of whether the invention is obvious, you will be

     10:30AM22  asked to consider what are referred to as objective

     10:30AM23  indications of non-obviousness.  One indication that a

     10:30AM24  patented claim is non-obviousness (sic) is the commercial

     10:30AM25  success -- Stacey, the next page, please.  This whole first
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     10:30AM 1  paragraph.  Thank you -- the commercial success of a product

     10:30AM 2  embodying the claimed invention.

     10:30AM 3            So the topic I want to talk with you about right now

     10:30AM 4  is one that I'm going to call commercial success.  Okay?

     10:30AM 5            Now, Judge Furgeson said the commercial success of

     10:30AM 6  such a product may be relevant to the question of whether that

     10:30AM 7  claimed invention is obvious.  If, however, the commercial

     10:30AM 8  success of the product is not due to the patented features,

     10:30AM 9  but instead, due to advertising, promotions, salesmanship or

     10:30AM10  the like, or to features of the product other than those

     10:31AM11  claimed in the patents, then the commercial success of the

     10:31AM12  product is irrelevant in determining whether the invention in

     10:31AM13  the patents would have been obvious.

     10:31AM14            Now, the point I simply want to make with you right

     10:31AM15  now is that there are a lot of things that KCI has done to

     10:31AM16  make these products successful commercially, correct?

     10:31AM17  A.  I would hesitate to say successful so far, but the

     10:31AM18  outcomes have been very stunning.

     10:31AM19  Q.  Well, for example, you do know that KCI advertises a lot,

     10:31AM20  don't you?

     10:31AM21  A.  Yes, sir.

     10:31AM22  Q.  You do know that KCI puts on promotions, including

     10:31AM23  bringing the people to San Antonio to go through your

     10:31AM24  seminars, correct?

     10:31AM25  A.  Yes.
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     10:31AM 1  Q.  And I'm sure that at those seminars you show them some

     10:31AM 2  slide presentations, such as the ones you showed the jury this

     10:31AM 3  morning, about successful uses of the product, correct?

     10:31AM 4  A.  Yes, sir.

     10:31AM 5  Q.  Do you -- do you ever show them, while they're there, any

     10:31AM 6  slide presentations of unsuccessful uses of the VAC?

     10:32AM 7  A.  Our surgeons that come in and talk to them, to the

     10:32AM 8  surgeons, actually do that.  They really want them to know

     10:32AM 9  that this is a product that has indications.  It has

     10:32AM10  contraindications, and the first point is safety.

     10:32AM11  Q.  Thank you.  So that -- so that the jury will be clear on

     10:32AM12  this then, we know that in addition to there being wonderful,

     10:32AM13  good results -- and we've seen many of them in the trial.  Dr.

     10:32AM14  Argenta had shown us some.  I think maybe Dr. Leininger may

     10:32AM15  have shown some.  I know that you've shown us some.

     10:32AM16            But in addition to times when the product has done

     10:32AM17  everything that you could possibly hope in your wildest dreams

     10:32AM18  it would do, there have been also instances where, for

     10:32AM19  whatever reason, there have been unfavorable outcomes,

     10:32AM20  correct?

     10:32AM21  A.  We deal with the sickest of the sick.  And often times the

     10:32AM22  trauma to the patient or what they have in the way of

     10:32AM23  co-morbidities is just overwhelming to them, and they cannot

     10:32AM24  respond to the therapy.

     10:32AM25  Q.  So the answer is, yes, there have been times when the VAC
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     10:32AM 1  has been used on patients and they have not, as you just said

     10:33AM 2  in your answer, responded to the therapy, correct?

     10:33AM 3  A.  The vast majority have, but there are those that are

     10:33AM 4  overwhelmed.

     10:33AM 5  Q.  Okay.  Now, I take it -- you mentioned earlier that you

     10:33AM 6  had seen a lot of times the VAC had been used, although you

     10:33AM 7  were not hands on with the patient yourself.  But it would not

     10:33AM 8  be -- it would not be correct for us to conclude that each and

     10:33AM 9  every time a VAC has been used, there has been a perfect

     10:33AM10  outcome.  That just wouldn't work in real life?

     10:33AM11  A.  No, sir.  And I think when I talked about one size does

     10:33AM12  not fit all, it's something that we do that really helps

     10:33AM13  augment healing.  But one of the parts of the education piece

     10:33AM14  that we do out in the field, the nurses that are out there, is

     10:33AM15  look at the patients as a consultant and help the doctors say,

     10:33AM16  you know, this one is probably going to give you really good

     10:33AM17  response.  And here we want to make sure that we deal with the

     10:33AM18  infection.  So we really work with them to make sure that if

     10:33AM19  they're using the VAC, that they're going to really have a

     10:33AM20  good benefit for the patient.

     10:33AM21  Q.  Now, one of the -- one of the mindsets that you had going

     10:34AM22  into your job at KCI, which -- and, of course, you have

     10:34AM23  related to the jury things that you say you have heard some of

     10:34AM24  your customers tell you about being confused, correct?

     10:34AM25  A.  Yes, sir.
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     10:34AM 1  Q.  Now, one of the things that your mindset was at KCI, is

     10:34AM 2  that you believed that negative pressure wound therapy, as a

     10:34AM 3  whole field, had been patented by KCI, and it owned the field,

     10:34AM 4  didn't you?

     10:34AM 5  A.  Sir, my understanding of negative pressure wound therapy,

     10:34AM 6  that term was only used in the literature once the VAC came

     10:34AM 7  out, to my knowledge.  And so to me negative pressure wound

     10:34AM 8  therapy was the VAC.  Suction was suction, and negative

     10:34AM 9  pressure wound therapy was the VAC.

     10:34AM10  Q.  At your deposition, for example, on Page 578, at line 12,

     10:34AM11  you were asked a question about an advertisement.  And your

     10:34AM12  answer was:  From a nursing point of view negative pressure

     10:34AM13  wound therapy was a patented, thus to me, protected therapy.

     10:35AM14  And I was just surprised that someone would be saying that

     10:35AM15  it's the same.  And I think it's probably just as simple as

     10:35AM16  that.

     10:35AM17            Now, that's the answer you gave at that time, isn't

     10:35AM18  it?

     10:35AM19  A.  Yes, sir.

     10:35AM20  Q.  Now, I realize you're not a patent expert, and I'm not

     10:35AM21  trying to make you one, nor am I going to ask you any

     10:35AM22  questions about that.  But you would agree with me, I take it,

     10:35AM23  that if in this case the jury determines that, in fact --

     10:35AM24  well, let me ask you this.  Are you aware that Dr. Argenta has

     10:35AM25  testified in this case that he did not invent negative
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     10:35AM 1  pressure wound therapy and didn't patent it?

     10:35AM 2  A.  I'm not aware of any previous testimony, sir.

     10:35AM 3  Q.  If in this case, then the jury concludes that this patent

     10:35AM 4  does not protect the whole world of negative pressure wound

     10:35AM 5  therapy, I take it you would have no personal objection to

     10:35AM 6  other competitors of KCI being in the business, doing whatever

     10:35AM 7  it is that is not protected by the patent.  Is that a fair

     10:36AM 8  conclusion?

     10:36AM 9  A.  I don't know if that's a fair conclusion at all.  That's a

     10:36AM10  good question.

     10:36AM11  Q.  Do you say it's a good question?

     10:36AM12  A.  Big.

     10:36AM13  Q.  Big question.  Well, it is.  And let's pursue that a

     10:36AM14  second.  We've got -- let's say then that we've got -- we've

     10:36AM15  got this whole field called negative pressure wound therapy.

     10:36AM16  And let's say that that field involves applying suction or a

     10:36AM17  negative pressure to wounds.  Okay?  Just assume that with me.

     10:36AM18            Now, assume further with me that Dr. Argenta has

     10:36AM19  admitted in the courtroom that he did not invent that whole

     10:36AM20  world.  Okay?  Are you with me on the assumptions?

     10:36AM21  A.  Having not read his testimony --

     10:36AM22  Q.  That's not what I asked you.  I didn't say, did you read

     10:36AM23  his testimony?  I'm simply saying, will you assume with me

     10:36AM24  that I'm telling you correctly that Dr. Argenta concedes he

     10:36AM25  did not admit -- he did not invent negative pressure wound
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     10:36AM 1  therapy?  Can you follow that assumption so far?

     10:36AM 2  A.  I think so.

     10:36AM 3  Q.  Now, assume with me further that what the jury determines

     10:37AM 4  Dr. Argenta did invent, if anything, was some kind of a

     10:37AM 5  subset, whether it's small or big -- but some subset of the

     10:37AM 6  world of negative pressure wound therapy.  Can you follow that

     10:37AM 7  assumption so far?

     10:37AM 8  A.  Maybe, maybe not.

     10:37AM 9  Q.  Now, if -- would you agree with me that if Dr. Argenta did

     10:37AM10  not invent all the rest of the world of negative pressure

     10:37AM11  wound therapy, he only invented a certain part, that you, as a

     10:37AM12  nurse, as a healer of people, would want other patients to

     10:37AM13  have the benefit of whatever it is that's out there in the

     10:37AM14  world of negative pressure wound therapy, that KCI might not

     10:37AM15  have the exclusive patent on.  You would agree with that,

     10:37AM16  wouldn't you?

     10:37AM17  A.  I think I got lost somewhere during that.

     10:37AM18  Q.  If something is good for a patient in the world of

     10:37AM19  negative pressure wound therapy, and KCI did not invent it,

     10:37AM20  and Dr. Argenta did not invent it, you would not want to see

     10:37AM21  patients not get access to it, would you?

     10:38AM22  A.  I want what's best for my patients.

     10:38AM23  Q.  Absolutely.  Thank you, ma'am.

     10:38AM24            Now, I'd like to show you, again -- Stacey, would

     10:38AM25  you please put up Defendant's 343?  This is one of the
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     10:38AM 1  articles that Ms. Gulde questioned you about, Ms. Miller.  Do

     10:38AM 2  you recall that?

     10:38AM 3  A.  Yes, sir.

     10:38AM 4  Q.  Now, Stacey, look at the -- I want to get the authors

     10:38AM 5  right here.  Thank you very much.

     10:38AM 6            Now, one of the authors on this is Wayne J.

     10:38AM 7  Schroeder, MD, correct?

     10:38AM 8  A.  Yes, sir.

     10:38AM 9  Q.  Do you know that gentleman?

     10:38AM10  A.  I know Dr. Schroeder.

     10:38AM11  Q.  Is he or was he employed by KCI?

     10:38AM12  A.  Yes, he was.

     10:38AM13  Q.  Is he still employed by KCI?

     10:39AM14  A.  No, sir.

     10:39AM15  Q.  How long was he employed by KCI?

     10:39AM16  A.  I don't know his employment history, sir.

     10:39AM17  Q.  What was his job title when he was at KCI, that you knew

     10:39AM18  him?

     10:39AM19  A.  I believe he was our medical director.

     10:39AM20  Q.  He was, as you understand it, the medical director of KCI.

     10:39AM21  So point number one is, whatever this article is, it was

     10:39AM22  written by an individual who was employed -- it was partially

     10:39AM23  written, contributed to, by an individual who was the medical

     10:39AM24  director of KCI, fair?

     10:39AM25  A.  Yes, sir.
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     10:39AM 1  Q.  Now, do you know what states, if any, Wayne Schroeder, MD

     10:39AM 2  is licensed to practice medicine?

     10:39AM 3  A.  No, sir.  I do not.

     10:39AM 4  Q.  Do you know if he has ever so much as treated a single

     10:39AM 5  patient in his whole career?

     10:39AM 6  A.  No, sir.

     10:39AM 7  Q.  Do you know if he is even a doctor?

     10:39AM 8  A.  I have always called him Dr. Schroeder.

     10:39AM 9  Q.  Yes, you've called him Dr. Schroeder because he puts MD

     10:39AM10  after his name.  But, in fact, you don't have personal

     10:39AM11  knowledge of whether he is, in fact, a doctor or not, do you?

     10:39AM12  A.  No, sir.

     10:39AM13  Q.  Stacey, can we go down a little bit further, please?  I'm

     10:40AM14  sorry.  Go to the next page.  And I'd like to highlight in the

     10:40AM15  introduction right here, please.

     10:40AM16            THE COURT:  Let me see.  I may have put this down

     10:40AM17  wrong.  This is 343, not 443?

     10:40AM18            MR. MCCLANAHAN:  Defendant 343, Your Honor.

     10:40AM19            THE COURT:  I'm sorry.  I apologize.

     10:40AM20            MR. MCCLANAHAN:  Thank you.

     10:40AM21  BY MR. MCCLANAHAN:

     10:40AM22  Q.  Now, Ms. Gulde showed you a sentence from the abstract.

     10:40AM23  And I wanted to ask you about this from the introduction.

     10:40AM24  Let's just read this together.  The purpose of this study was

     10:40AM25  to determine if chronic wounds in home health care patients
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     10:40AM 1  heal faster when treated with negative pressure wound therapy

     10:40AM 2  delivered by the VAC -- that's KCI's VAC, San Antonio,

     10:40AM 3  Texas -- than when treated with saline soaked gauze dressings.

     10:40AM 4            So what you're comparing, or what the authors are

     10:40AM 5  comparing here, is they're not comparing the effectiveness of

     10:40AM 6  the VAC to the Versatile 1 that BlueSky makes.  They're

     10:40AM 7  comparing the effectiveness of the VAC to saline soaked gauze

     10:41AM 8  dressings, correct?

     10:41AM 9  A.  That is correct.

     10:41AM10  Q.  And really, all this study tells us, is that based on the

     10:41AM11  way you used to do it, with saline gauze soaked dressings --

     10:41AM12  and, of course, saline is just a sterile watery, liquid

     10:41AM13  substance that you can soak a gauze dressing in and stick it

     10:41AM14  in the wound, and the wound does good or it doesn't.  When

     10:41AM15  compared to that, the VAC obviously is worlds more efficient,

     10:41AM16  and that's what this article is talking about?

     10:41AM17  A.  That was the focus, yes, sir.

     10:41AM18  Q.  Thank you.

     10:41AM19            And Stacey, can we go back to the abstract above?

     10:41AM20  And let's go to the same last sentence that Ms. Gulde read

     10:41AM21  with you, please.  Give me a little bit more, Stacey, please.

     10:41AM22  Thank you.

     10:41AM23            The sentence that Ms. Gulde read:  The study

     10:41AM24  concluded that negative pressure wound therapy is an

     10:42AM25  efficacious and economical treatment modality for a variety of
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     10:42AM 1  chronic wounds.

     10:42AM 2            So that, according to this study, that thing which

     10:42AM 3  is called negative pressure wound therapy is efficacious and

     10:42AM 4  economical -- meaning good and efficient, right?

     10:42AM 5  A.  Yes.  This was done with the VAC, but that is correct.

     10:42AM 6  Q.  Now, the slides that you showed, I remember there were

     10:42AM 7  basically two series.  One was the gentleman with the diabetic

     10:42AM 8  foot, and you told us how moved you were by that particularly

     10:42AM 9  because of your daughter's condition.  We understand that.

     10:42AM10  The other one was the gentleman with the necrotizing fasciitis

     10:42AM11  to his inner thigh.  You recall that?

     10:43AM12  A.  Yes, sir.

     10:43AM13  Q.  Now, at what point along the spectrum -- let's just talk

     10:43AM14  about that second one, the thigh.  At what point along that

     10:43AM15  spectrum did you observe the VAC was discontinued?

     10:43AM16  A.  I stopped following the patient at 21 days when he was

     10:43AM17  discharged to the nursing home.

     10:43AM18  Q.  And what was his condition at that time?

     10:43AM19  A.  The wound that you saw, that very last picture, was the

     10:43AM20  last picture I have of him.

     10:43AM21  Q.  And as it looked to me, I'm trying to remember, the wound

     10:43AM22  appeared to be somewhat open still?

     10:43AM23  A.  Yes, sir.

     10:43AM24  Q.  So the wound had not completely healed?

     10:43AM25  A.  No, sir, but he did continue the VAC in the nursing home.
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     10:43AM 1  Q.  All right.  Insofar as the evidence that the jury has

     10:43AM 2  seen, though, in that particular series, that wound was not

     10:43AM 3  completely healed when the last photograph was taken that the

     10:43AM 4  jury has seen; is that correct?

     10:43AM 5  A.  That is correct.

     10:43AM 6  Q.  Okay.  And I think I've just got one more question.  And

     10:43AM 7  that is, that you mentioned that some of the -- some of your

     10:43AM 8  customers, or these people who come in, had expressed some

     10:44AM 9  confusion about the Versatile 1.  Are you aware, ma'am, that

     10:44AM10  the Food and Drug Administration has stated, the Versatile 1

     10:44AM11  Wound Vacuum system is indicated for patients who would

     10:44AM12  benefit from a suction device, particularly as the device may

     10:44AM13  promote wound healing or for aspiration and removal of

     10:44AM14  surgical fluids, tissue, including bone, gases, bodily fluids

     10:44AM15  or infectious materials from a patient's airway or respiratory

     10:44AM16  support system, either during surgery or at the patient's

     10:44AM17  bedside.  Are you aware that the FDI (sic) has approved those

     10:44AM18  indicated uses for the Versatile 1?

     10:44AM19  A.  Yes, sir.

     10:44AM20            MR. MCCLANAHAN:  Thank you very much, Your Honor.  I

     10:44AM21  pass the witness.

     10:44AM22            THE COURT:  Thank you, Mr. McClanahan.

     10:44AM23            MR. SADLER:  Thank you, sir.  May I proceed?

     10:45AM24            THE COURT:  You may.  Yes, sir.  Thank you, Mr.

     10:45AM25  Sadler.
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     10:45AM 1                         CROSS-EXAMINATION

     10:45AM 2  BY MR. SADLER:

     10:45AM 3  Q.  Ms. Miller, good morning.

     10:45AM 4  A.  Good morning.

     10:45AM 5  Q.  I was listening to your testimony this morning, and I

     10:45AM 6  don't think I even heard you say once the word "Medela."  So

     10:45AM 7  my question for you is you're really not here to talk about my

     10:45AM 8  client, are you?

     10:45AM 9  A.  No, sir.

     10:45AM10            MR. SADLER:  All right.  Thank you, sir.  No further

     10:45AM11  questions.

     10:45AM12            THE COURT:  Thank you very much.

     10:45AM13            Yes, Ms. Gulde.

     10:45AM14                       REDIRECT EXAMINATION

     10:45AM15  BY MS. GULDE:

     10:45AM16  Q.  Just real quick follow-up.  Let me pick up where Mr.

     10:45AM17  McClanahan left off, Ms. Miller.  The patient that the jury

     10:45AM18  saw with the flesh eating bacteria, was the VAC continued to

     10:45AM19  be used on him beyond the photographs that were shown to the

     10:45AM20  jury?

     10:45AM21  A.  Yes, that is correct.

     10:45AM22  Q.  And can you tell the jury what the outcome was?

     10:45AM23  A.  The outcome was, that wound continued to shrink down until

     10:45AM24  the skin had just touched, and then the VAC was --

     10:45AM25  Q.  Was there any discussion about using some kind of surgical
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     10:45AM 1  procedure on that man?

     10:45AM 2  A.  Yes.  Actually, at about the two-week period Dr. Lamb had

     10:45AM 3  asked the patient if he would like to have what they call a --

     10:45AM 4  skin graft.  And what that procedure would have done would

     10:46AM 5  have been -- totally finished that wound and get it closed.

     10:46AM 6  They shave off a thin layer of skin.  They move it over, and

     10:46AM 7  then they put a dressing on top to hold it in place.  And then

     10:46AM 8  that skin incorporates and grows into that and would have

     10:46AM 9  finished that up like that.

     10:46AM10            The patient went into a full-blown panic because all

     10:46AM11  he could think was, if they make one more opening in me, this

     10:46AM12  whole thing is going to start over.  So he refused the

     10:46AM13  procedure and wanted to continue on with the VAC till he was

     10:46AM14  finished.

     10:46AM15  Q.  And again, what happened with -- once he was continued on

     10:46AM16  the VAC?

     10:46AM17  A.  It just continued on to close and shrink down over time,

     10:46AM18  and he was able to go back to work.

     10:46AM19  Q.  Okay.  Another subject that the lawyer talked to you about

     10:46AM20  was the commercial success of the VAC.  And you recall that he

     10:46AM21  put the Court's instruction up there about commercial success.

     10:46AM22  And I take it you had not seen that instruction before?

     10:46AM23  A.  No, sir -- ma'am.  I'm sorry.

     10:46AM24  Q.  Happens to me all the time.

     10:46AM25            Ms. Miller, a simple question for you.  Is the
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     10:46AM 1  commercial success -- is the success of the VAC, is that due

     10:47AM 2  to any advertising or promotion or salesmanship by KCI, or is

     10:47AM 3  it due to the ability of the product, of Dr. Argenta's

     10:47AM 4  invention to grow new tissue and heal wounds?

     10:47AM 5  A.  Doctors and nurses want to use something that is going to

     10:47AM 6  work.  And they get advertisements all the time.  They get

     10:47AM 7  journals and things all the time.  Once you see it work

     10:47AM 8  though, you're going to -- or not work, you're going to decide

     10:47AM 9  on a product, if you're going to use it again.  And what has

     10:47AM10  actually propelled the VAC was the doctors and the nurses

     10:47AM11  saying, oh, my gosh, this makes such a difference.  And we're

     10:47AM12  out there to support them not in a sales role, because no one

     10:47AM13  likes to be sold, but we consult with them.  We really try to

     10:47AM14  help educate what's going on.  And then they make the decision

     10:47AM15  whether to order it again.

     10:47AM16  Q.  And, you know, Ms. Miller, I don't mean to belittle all

     10:47AM17  the efforts that you've talked about on behalf of KCI, but who

     10:47AM18  do you think deserves the credit?  Who gets the credit for the

     10:47AM19  invention that led to the VAC?

     10:47AM20  A.  In my mind, Dr. Argenta and Dr. Morykwas.

     10:48AM21  Q.  And then another question that the lawyer asked you was

     10:48AM22  about, are there times when the VAC doesn't work?  And what

     10:48AM23  was your answer to the jury with regard to that?

     10:48AM24  A.  That we do the best we can, and that it's -- on every

     10:48AM25  aspect.  But sometimes we just can't save everybody.  And that
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     10:48AM 1  the VAC has given so many people a chance to really -- to

     10:48AM 2  really heal or to save their foot.  But unfortunately, we

     10:48AM 3  haven't been able to -- work on every single patient, and that

     10:48AM 4  unfortunately is just a fact of medicine.

     10:48AM 5  Q.  And has that happened thousands of times that the VAC

     10:48AM 6  hasn't worked, to your knowledge?

     10:48AM 7  A.  We've done over, I think, a million patients on the VAC.

     10:48AM 8  I couldn't even guess how many times.  But the vast majority

     10:48AM 9  and the recurring response and statement I get from people,

     10:48AM10  and have seen with my own eyes, is that the majority of people

     10:48AM11  do extremely well on the VAC.

     10:48AM12  Q.  Thank you, Ms. Miller.

     10:48AM13            THE COURT:  Thank you very much.

     10:48AM14            Anything further?

     10:48AM15            MR. MCCLANAHAN:  Nothing.

     10:48AM16            THE COURT:  Ms. Miller, thank you so much.  You may

     10:48AM17  step down.

     10:48AM18            THE WITNESS:  Yes, sir.  Thank you very much.  Thank

     10:48AM19  you.

     10:48AM20            THE COURT:  Ladies and gentlemen, I need to give you

     10:49AM21  just a brief instruction, and then we'll hear from the

     10:49AM22  beginning of the next witness for 10 or 15 minutes, and then

     10:49AM23  we'll take a short recess.

     10:49AM24            You remember last -- the last witness, I believe,

     10:49AM25  last Friday, was Dr. Niezgoda.  Remember, he was the doctor,
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     10:49AM 1  got his picture, he graduated from the Air Force Academy.

     10:49AM 2  That's one way you may remember him.  I remember he said that

     10:49AM 3  it is true you don't get in the Air Force Academy by sending

     10:49AM 4  in a postcard.  I remember that testimony.

     10:49AM 5            At any rate, you may remember that he testified that

     10:49AM 6  he or individuals working on his behalf contacted Medela --

     10:49AM 7  contacted Medela.  We're not talking about BlueSky here.

     10:49AM 8  We're talking about Medela -- in an attempt to obtain Medela

     10:49AM 9  pumps, and that Medela refused Dr. Niezgoda's request.

     10:49AM10            I have determined that that small part of Dr.

     10:50AM11  Niezgoda's testimony was improper, and I am striking it from

     10:50AM12  the record.  Therefore, you are instructed to disregard Dr.

     10:50AM13  Niezgoda's testimony that he contacted Medela in an attempt to

     10:50AM14  obtain Medela pumps.  You must also disregard Dr. Niezgoda's

     10:50AM15  claim that Medela refused to provide him with Medela pumps.

     10:50AM16  You may not consider this testimony for any purpose.  It must

     10:50AM17  be disregarded and ignored.

     10:50AM18            Now, with that, we're ready for your next witness.

     10:50AM19            MR. MACON:  Your Honor, Melanie Cowart will handle

     10:50AM20  the next witness.

     10:50AM21            THE COURT:  Yes, Ms. Cowart, if you would.

     10:50AM22            MS. COWART:  Thank you, Your Honor.  Ladies and

     10:50AM23  gentlemen, we are going to call Dr. Erica Anderson.  And

     10:50AM24  you're going to get a break from these fine lawyers.  They're

     10:50AM25  going to keep their seats for a while.  And you're going to
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     10:50AM 1  watch her on the screen in front of you.

     10:50AM 2            And Your Honor, you might tell them what they're

     10:50AM 3  going to see in terms of the testimony by deposition.

     10:51AM 4            THE COURT:  Sure.  Let me ask you, Ms. Cowart, how

     10:51AM 5  long is this deposition testimony?

     10:51AM 6            MR. BROCK:  16 minutes.

     10:51AM 7            THE COURT:  That's perfect.  Another job well done.

     10:51AM 8  Thank you so much.

     10:51AM 9            MS. COWART:  You're welcome, Your Honor.

     10:51AM10            THE COURT:  We know our three great automation

     10:51AM11  experts here are working overtime, and they're doing a great

     10:51AM12  job, and I appreciate it so much.

     10:51AM13            And ladies and gentlemen, we'll give you pictures

     10:51AM14  for your notebook in a minute.  But when people are deposed or

     10:51AM15  when their deposition is taken, it's in a situation where they

     10:51AM16  might not be available for court for some reason.  They might

     10:51AM17  be some other place, normally the subpoena jurisdiction of a

     10:51AM18  federal court really only, sort of, covers a hundred miles or

     10:51AM19  the distance of -- we get people within our state.

     10:51AM20            But, otherwise, because of convenience, because

     10:52AM21  people might be unavailable, because they might not be subject

     10:52AM22  to subpoena, their depositions are taken.  And their testimony

     10:52AM23  is just exactly like testimony in trial.  It's taken under

     10:52AM24  oath, both sides get to cross-examine the witnesses and get to

     10:52AM25  ask them questions.  And then that testimony can be shown
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     10:52AM 1  here, as it will be right now.  And so this is the testimony

     10:52AM 2  of Erica Anderson.  And we might dim the lights.  And let's go

     10:52AM 3  forward, if you would, Mr. Brock.

     10:52AM 4       (Playing video)

     10:52AM 5        ERICA ANDERSON, MD, PLAINTIFF'S WITNESS, BY VIDEO

     10:52AM 6                            EXAMINATION

             7  BY MR. KINDER:

     10:52AM 8  Q.  Can you please tell us your full name?

     10:52AM 9  A.  Erica Dawn Anderson.

     10:52AM10  Q.  And Dr. Anderson, where do you practice medicine?

     10:52AM11  A.  At the University of Colorado Health Sciences Center.

     10:52AM12  Q.  And what do you do at the University of Colorado Health

     10:52AM13  Sciences Center?

     10:52AM14  A.  I'm a plastic and reconstructive surgeon.

     10:52AM15  Q.  Are you currently licensed to practice medicine in

     10:53AM16  Colorado?

     10:53AM17  A.  I am.

     10:53AM18  Q.  What do you do on a day-to-day basis?

     10:53AM19  A.  Primarily, my practice right now is 90 percent adult and

     10:53AM20  10 percent pediatrics.  And of that 90 percent that is adult,

     10:53AM21  50 percent is breast reconstruction.  And the other 50 percent

     10:53AM22  is a combination of some cosmetic work, as well as wound care,

     10:53AM23  and just general reconstruction.

     10:53AM24  Q.  When you talk about the patients that you see at the wound

     10:53AM25  care clinic, can you give us sort of a picture of the
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     10:53AM 1  different kinds of folks that you provide treatment to?

     10:53AM 2  A.  I see pediatric patients, usually spina bifida patients

     10:53AM 3  that have pressure ulcers or pressure wounds.  So I begin

     10:53AM 4  seeing children very early.  And I'm able to see them out at

     10:53AM 5  that center.  I see postoperative wound patients, women who

     10:53AM 6  have had C-sections and have had infections, to get those

     10:53AM 7  wounds closed, women who had breast reductions and had

     10:53AM 8  infections, elderly people with skin tears and venostasis

     10:53AM 9  ulcers and diabetic foot wounds.

     10:54AM10  Q.  As part of your practice in treating patients with wounds,

     10:54AM11  have you become familiar with KCI's wound VAC system?

     10:54AM12  A.  I have.

     10:54AM13  Q.  Can you tell us a little bit about the kinds of success

     10:54AM14  that you've had with KCI's wound VAC system?

     10:54AM15  A.  I think that for a plastic surgeon the VAC has made the

     10:54AM16  biggest impact in management of pressure sores related to,

     10:54AM17  usually, a paraplegic.  They're able to get the wound to close

     10:54AM18  down, and actually, you can heal a pressure sore almost

     10:54AM19  entirely using the VAC, as opposed to doing a major

     10:54AM20  reconstructive surgery, which, after you do a flap closure for

     10:54AM21  a pressure sore, it requires about four to six weeks in the

     10:54AM22  hospital.  And they are not -- we don't let them sit on that

     10:54AM23  reconstruction for a very long period of time.

     10:54AM24            With the VAC, I've seen -- I've been able to see a

     10:54AM25  patient actually go from having a large wound to being
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     10:55AM 1  completely healed using the VAC the entire time.  And during

     10:55AM 2  that time they had no change in their life.  They went to

     10:55AM 3  work.  They were able to sit in their wheelchair.  They were

     10:55AM 4  able to continue living.

     10:55AM 5  Q.  And when you talk about KCI's wound VAC system, is that a

     10:55AM 6  product that you believe is cost-effective?

     10:55AM 7  A.  I do.

     10:55AM 8  Q.  And why do you believe it is cost-effective?

     10:55AM 9  A.  I think that we can get to a healed wound in a quicker

     10:55AM10  time interval with using the VAC, as opposed to not.

     10:55AM11  Q.  And when you look at the cost-effectiveness of a device

     10:55AM12  like KCI's wound VAC system, do you look at it on a daily cost

     10:55AM13  or the cost over the entire patient's course of treatment?

     10:55AM14  A.  I think it makes more sense, to me, to look at it as --

     10:55AM15  from the time of the wound to the time of healing.  So it's

     10:55AM16  not -- it's not a per-day kind of scenario.

     10:55AM17  Q.  And why do you look at it that way?

     10:55AM18  A.  Because you don't stop paying for that wound until it's

     10:56AM19  healed, until you no longer need some sort of -- either the

     10:56AM20  VAC or another sort of wound care management program.

     10:56AM21  Q.  What is your overall opinion of the effectiveness of KCI's

     10:56AM22  wound VAC system?

     10:56AM23  A.  I think it's very effective.

     10:56AM24  Q.  Now, as part of your work with treating patients with

     10:56AM25  wounds, have you become familiar with a device that is
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     10:56AM 1  distributed by BlueSky Medical called the Versatile 1 system?

     10:56AM 2  A.  Yes.

     10:56AM 3  Q.  How have you become familiar with the BlueSky Medical's

     10:56AM 4  product?

     10:56AM 5  A.  I had a patient that I was treating using the VAC system.

     10:56AM 6  He was at a nursing home, and his VAC got changed by the

     10:56AM 7  physician at the nursing home to the BlueSky system.

     10:56AM 8  Q.  Now, let's talk a little bit about that patient.  Tell us

     10:56AM 9  about that patient.

     10:56AM10  A.  This is a gentleman that had developed a very large wound

     10:56AM11  to his leg after having some trauma to the leg.  He developed

     10:56AM12  a big blood clot underneath the skin, and that blood clot

     10:57AM13  caused the overlying skin to all die.

     10:57AM14  Q.  How big was the wound?

     10:57AM15  A.  At the time that he initially presented, it was basically

     10:57AM16  extended from just below his knee, down to his ankle.  So if

     10:57AM17  you took about a loaf of bread and imagined it on the side of

     10:57AM18  your leg, that would be about the size.

     10:57AM19  Q.  And how deep was the wound?

     10:57AM20  A.  Down to the muscle.  So it involved full thickness skin

     10:57AM21  and all of his what we call subcutaneous tissue, or all the

     10:57AM22  fatty tissue below that.

     10:57AM23  Q.  And tell us a little bit about what happened with this

     10:57AM24  patient on BlueSky's Versatile 1 system.

     10:57AM25  A.  With the VAC therapy, we had gotten him to the point where
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     10:57AM 1  he was ready for a skin graft.  I scheduled him for the

     10:57AM 2  operating room.  Between my preop visit, which was, basically,

     10:57AM 3  ten days before the OR date, everything was ready to go.

     10:57AM 4            When he came to the OR on that day, he came in with

     10:58AM 5  just some gauze dressing on, and the wound had deteriorated to

     10:58AM 6  the point where I did not feel a skin graft would be

     10:58AM 7  successful.

     10:58AM 8  Q.  And why didn't you think a skin graft would be successful?

     10:58AM 9  A.  The wound, instead of being a bright red, very nice, what

     10:58AM10  we call granulation tissue, it was gray.  It had surrounding

     10:58AM11  redness or erythema, and it had a layer of grayness.  The

     10:58AM12  reason that there was a grayness, it's something we refer to

     10:58AM13  as slough.  It had a layer of slough to it.

     10:58AM14  Q.  And what is slough?

     10:58AM15  A.  It's basically bacteria and -- the body always is

     10:58AM16  secreting fluid or secreting something trying to heal this

     10:58AM17  wound.  And it leaves this layer of just not good tissue.

     10:58AM18  It's sort of like a slime.  You can think of it as a slime.

     10:58AM19  Q.  Is this something that you would have expected on this

     10:59AM20  patient?

     10:59AM21  A.  No.

     10:59AM22  Q.  And what was your reaction to the way the wound looked?

     10:59AM23  A.  I was very disappointed.  I think he was probably more

     10:59AM24  disappointed.  I was frustrated.  And I ultimately cancelled

     10:59AM25  him from the OR that day.
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     10:59AM 1  Q.  And why did you cancel him from the operation that day?

     10:59AM 2  A.  I did not think a skin graft would be successful.

     10:59AM 3  Q.  And did you determine that he had been on BlueSky

     10:59AM 4  Medical's Versatile 1 product prior to coming to see you?

     10:59AM 5  A.  I found -- after -- when I saw the wound, I contacted the

     10:59AM 6  nursing home.  I spoke to the charge nurse on his floor.  And

     10:59AM 7  she explained to me that they had changed him to the BlueSky

     10:59AM 8  system the previous Thursday, which would have been four or

     10:59AM 9  five days before my scheduled OR date.

     10:59AM10  Q.  And this conversation you had with the charge nurse, was

     10:59AM11  that an important thing as part of how you were treating the

     10:59AM12  patient and what diagnosis you were going to make and how you

     10:59AM13  were going to follow-up on treatment?

     10:59AM14  A.  Absolutely.

     11:00AM15  Q.  How long had this patient been on BlueSky's Versatile 1

     11:00AM16  system?

     11:00AM17  A.  For four days.

     11:00AM18  Q.  Based on your knowledge of this patient's physical

     11:00AM19  condition and his medical history, had anything changed that

     11:00AM20  would affect this patient's health in that wound other than

     11:00AM21  BlueSky's Versatile 1 system?

     11:00AM22  A.  Not in my opinion.

     11:00AM23  Q.  And why is that?

     11:00AM24  A.  I had followed him long enough to have an understanding of

     11:00AM25  his chronic medical conditions, and there was no change in any
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     11:00AM 1  of those conditions during this time period.

     11:00AM 2  Q.  Were you disappointed in the way this wound had progressed

     11:00AM 3  after the patient was put on the Versatile 1 system?

     11:00AM 4  A.  I was.

     11:00AM 5  Q.  How did you feel about the change from KCI's wound VAC

     11:00AM 6  system to the Versatile 1 system?  Is that something you would

     11:00AM 7  have expected to happen?

     11:00AM 8  A.  I didn't think it should have happened without my

     11:00AM 9  knowledge.

     11:00AM10  Q.  Is it something that caused concern to you?

     11:00AM11  A.  Yes.

     11:00AM12  Q.  And why did it concern you that the patient had been

     11:01AM13  switched from KCI's wound VAC system to the Versatile 1?

     11:01AM14  A.  It concerned me because the wound had deteriorated so

     11:01AM15  significantly.

     11:01AM16  Q.  And is that a bad thing for the patient?

     11:01AM17  A.  Yes.

     11:01AM18  Q.  And why is that a bad thing for the patient?

     11:01AM19  A.  Well, he was supposed to get a skin graft that day, and he

     11:01AM20  didn't.

     11:01AM21  Q.  And did this set the patient back?

     11:01AM22  A.  It did.

     11:01AM23  Q.  How long did it set the patient back?

     11:01AM24  A.  He returned to the operating room a month later for the

     11:01AM25  skin graft procedure.
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     11:01AM 1  Q.  Based on this experience with the Versatile 1 system, what

     11:01AM 2  is your opinion of that product?

     11:01AM 3  A.  I would not choose to use it again.

     11:01AM 4  Q.  Why is that?

     11:01AM 5  A.  Because of the -- the -- the very quick deterioration of a

     11:01AM 6  wound that had been perfect previously.

     11:01AM 7  Q.  What concerns, if any, do you have about the Versatile 1

     11:01AM 8  system based on this experience?

     11:01AM 9  A.  I would question its effectiveness.

     11:02AM10  Q.  And why would you question its effectiveness?

     11:02AM11  A.  Because of the -- because of my experience with it, I saw

     11:02AM12  -- it wasn't just that the wound didn't improve, the wound

     11:02AM13  actually got worse.

     11:02AM14  Q.  Do you believe that the Versatile 1 harmed the patient?

     11:02AM15  A.  It harmed him in the sense that he spent another month

     11:02AM16  with an open wound.

     11:02AM17  Q.  And why is that harmful to the patient?

     11:02AM18  A.  Harmful in the sense that it -- with a break in the

     11:02AM19  integrity of the skin, he is at risk for infection, at risk

     11:02AM20  for further problems related to that wound, and harmful from

     11:02AM21  the psychological aspect of having that chronic wound.

     11:02AM22  Q.  Now, after this patient used the Versatile 1, what did you

     11:02AM23  use to treat him?

     11:02AM24  A.  Through contacting the nursing home, I was able to

     11:03AM25  re-establish the wound VAC system to go back -- the KCI wound
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     11:03AM 1  VAC system to go back onto his leg that day.

     11:03AM 2  Q.  And what was the ultimate result of using KCI's wound VAC

     11:03AM 3  system on this patient?

     11:03AM 4  A.  I was able to take him to the operating room, basically,

     11:03AM 5  the next month for definitive skin grafting.

     11:03AM 6  Q.  So the wound VAC system was able to turn around this bad

     11:03AM 7  result that you had had with the Versatile 1?

     11:03AM 8  A.  It was.

     11:03AM 9  Q.  And is that consistent with what you've seen the wound VAC

     11:03AM10  system do before?

     11:03AM11  A.  Yes.

     11:03AM12                            EXAMINATION

     11:03AM13  BY MR. POWERS:

     11:03AM14  Q.  I'm going to show you what we marked as Deposition Exhibit

     11:03AM15  1126.  How did you -- how did you come to write this letter or

     11:03AM16  type it?  Is this a letter or an email?

     11:03AM17  Q.  It's an email.

     11:03AM18  A.  Okay.  How did you come to write this email?

     11:03AM19  Q.  I -- this was after I had the experience that day with --

     11:03AM20  with the Versatile 1 system.

     11:03AM21  Q.  Okay.  I want to look at the substance of the email.  You

     11:03AM22  describe the wound -- if you look in the second sentence for

     11:03AM23  me -- excuse me -- the second line --

     11:04AM24  A.  Uh-huh.

     11:04AM25  Q.  -- it says, I've been following a very large wound in a

                                                                            1726

                                       Anderson - Video

     11:04AM 1  somewhat debilitated man.

     11:04AM 2  A.  Uh-huh.

     11:04AM 3  Q.  Could you explain what that means, a somewhat debilitated

     11:04AM 4  man?

     11:04AM 5  A.  Obviously, being in a nursing home, in a sense, he's

     11:04AM 6  debilitated.  He's somewhat wheelchair bound, although he can

     11:04AM 7  walk.  But he -- he's weak.  He has some chronic renal

     11:04AM 8  failure.  He's had a kidney transplant.  He has, obviously,

     11:04AM 9  high blood pressure and some cardiac problems, and also is a

     11:04AM10  smoker.

     11:04AM11  Q.  So he's got lots of serious --

     11:04AM12  A.  Yes.

     11:04AM13  Q.  -- ailments?

     11:04AM14  A.  Absolutely.

     11:04AM15  Q.  What is the effect of smoking on skin grafts?

     11:04AM16  A.  We -- we believe that -- we -- everyone believes that

     11:04AM17  smoke interferes with wound healing.

     11:04AM18  Q.  Does it interfere with wound healing before you get to the

     11:04AM19  skin graft point?

     11:04AM20  A.  Uh-huh.

     11:04AM21  Q.  And does it interfere with the skin graft taking?

     11:05AM22  A.  Yes.

     11:05AM23  Q.  Did you ever go see him at the nursing home?

     11:05AM24  A.  I did not.

     11:05AM25  Q.  In other words, you don't -- you don't know -- you don't
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     11:05AM 1  know personally whether he was smoking half a pack a day or

     11:05AM 2  two packs a day?

     11:05AM 3  A.  I don't know that.  The only -- we only have what they

     11:05AM 4  tell us.

     11:05AM 5  Q.  Right.  If we could look -- and just to be clear --

     11:05AM 6  A.  Yeah.

     11:05AM 7  Q.  -- if he was smoking a lot, that could interfere with his

     11:05AM 8  wound healing?

     11:05AM 9  A.  It could.

     11:05AM10  Q.  Was he an elderly gentleman?

     11:05AM11  A.  Medically elderly, yes.  By age, no.

     11:05AM12  Q.  Can you tell me how old he was?

     11:05AM13  A.  54.

     11:05AM14  Q.  When you say he was medically elderly, is that because he

     11:05AM15  had so many medical problems?

     11:05AM16  A.  Uh-huh.  Yes, sorry.

     11:05AM17  Q.  Did you ever see a BlueSky product on him?

     11:05AM18  A.  I did not.

     11:06AM19  Q.  This is your only experience with the BlueSky product?

     11:06AM20  A.  That's correct.

     11:06AM21  Q.  And I take it from your earlier testimony, you weren't

     11:06AM22  present when the Versatile 1 product was applied?

     11:06AM23  A.  I was not.

     11:06AM24  Q.  So you don't have personal knowledge of whether the

     11:06AM25  Versatile 1 product was applied correctly?

                                                                            1728

                                       Anderson - Video

     11:06AM 1  A.  I do not.

     11:06AM 2  Q.  Well, in other words, if we wanted to know whether

     11:06AM 3  somebody had improved after a certain type of therapy, the

     11:06AM 4  best thing we would -- the best evidence would be looking at

     11:06AM 5  the wound and the therapy?

     11:06AM 6  A.  Correct.  Right.

     11:06AM 7  Q.  It's fair to say, isn't it, that based on your experience,

     11:06AM 8  you couldn't tell us whether the BlueSky product would have

     11:06AM 9  caused a good or favorable outcome on some other patient with

     11:06AM10  some other wound?

     11:06AM11  A.  I can't say.

     11:06AM12  Q.  And you can't tell us, based on your single experience,

     11:06AM13  whether the application of the Versatile 1 is typically

     11:07AM14  associated with positive or negative outcomes?

     11:07AM15  A.  I can't.

     11:07AM16                            EXAMINATION

     11:07AM17  BY MR. KINDER:

     11:07AM18  Q.  Now, despite this patient's problems with his renal

     11:07AM19  failure and kidney transplant and smoking and being wheelchair

     11:07AM20  bound and --

     11:07AM21  A.  Uh-huh.

     11:07AM22  Q.  -- all of those kinds of things, how did he respond to

     11:07AM23  KCI's wound VAC system?

     11:07AM24  A.  The wound -- I mean, it improved dramatically.

     11:07AM25  Q.  Pretty amazing results?
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                                       Anderson - Video

     11:07AM 1  A.  Yeah.

     11:07AM 2  Q.  And it's my understanding that he was on the Versatile 1

     11:07AM 3  system for four days?

     11:07AM 4  A.  That's -- yes, that's correct.

     11:07AM 5  Q.  How would you describe the results of him being on the

     11:07AM 6  Versatile 1 system for four days?

     11:07AM 7  A.  The wound changed in appearance from being dense

     11:07AM 8  granulation tissue, ready for -- ready for skin grafting, to

     11:07AM 9  having a layer of slime that was not consistent with

     11:07AM10  successful grafting.

     11:08AM11  Q.  And then after you took the patient off -- and after you

     11:08AM12  ordered the patient not receive the Versatile 1 system

     11:08AM13  treatment anymore and he was put back on KCI's wound VAC

     11:08AM14  system, what happened to his wound?

     11:08AM15  A.  It returned to the -- you know, it returned to the

     11:08AM16  condition of being ready for skin grafting with dense

     11:08AM17  granulation tissue and no -- no slime, no slough.

     11:08AM18  Q.  So amazing results?

     11:08AM19  A.  Uh-huh.  Turned right around.

     11:08AM20       (Video stopped)

     11:08AM21            THE COURT:  Okay.  Ladies and gentlemen, let's take

     11:08AM22  a ten minute recess, and then we will -- we will come back in

     11:08AM23  ten minutes and go till the noon hour.  Everyone please rise

     11:08AM24  for the jury.

     11:09AM25       (Jury leaves courtroom)
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     11:09AM 1            THE COURT:  Okay.  Everyone please be seated.

     11:09AM 2            Trevor, you missed one.  And I don't know if I was

     11:09AM 3  clear about this, but I'm going to have give an instruction on

     11:09AM 4  it.  The Page 30, line 16 to Page 30, line 23 I had marked

     11:09AM 5  that out here.  If I didn't say it, then -- nobody heard me

     11:09AM 6  say it, then Trevor didn't miss it.  I thought I said it

     11:09AM 7  clearly.  Based on this experience with the Versatile 1 system

     11:09AM 8  what is your opinion of the product?  And I said that couldn't

     11:09AM 9  go in.  That was about five lines.  I thought I was pretty

     11:09AM10  clear about that.  Does anybody else have it in their notes?

     11:09AM11            MS. COWART:  Your Honor, I conferred with Ms. Mayor

     11:10AM12  to make sure we had the correct lines marked out before I went

     11:10AM13  and spoke with our --

     11:10AM14            THE COURT:  And I don't doubt you did.  And I'm

     11:10AM15  not -- this is one of those things that happens.

     11:10AM16            MR. ESPEY:  I had it marked out.  Excuse me.

     11:10AM17            THE COURT:  I don't know if Ms. Mayor was in and

     11:10AM18  out.  Was she the only one you conferred with?

     11:10AM19            MS. COWART:  Yes, Your Honor.

     11:10AM20            THE COURT:  Okay.  Well, everybody needs to confer

     11:10AM21  with everybody.  I tried to be very clear about that.  And I'm

     11:10AM22  not casting any aspersions here, but I tried to be very clear.

     11:10AM23  I think we might need to go over again what I marked out on

     11:10AM24  the others, but I'm going to have to give -- I'm going to tell

     11:10AM25  the jury that these clinicians cannot give opinions, general
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     11:10AM 1  opinions about the VAC or the Versatile 1.  What they can

     11:10AM 2  testify to is what they observe and what they see and the

     11:10AM 3  results they see.  And they can testify to that.

     11:10AM 4            But just general opinions about it, because they

     11:10AM 5  themselves have done no studies or anything else, they can

     11:10AM 6  only testify about what they've seen.  So that was -- that's

     11:10AM 7  what I tried to be clear about with my instructions.

     11:11AM 8            MR. SADLER:  May I make a suggestion going forward?

     11:11AM 9  And I think probably what we've all fallen victim to was just

     11:11AM10  the time pressure.  If we could, on a going forward basis,

     11:11AM11  have these objections heard and resolved the evening before so

     11:11AM12  there is adequate time, and not do it in the morning.

     11:11AM13            THE COURT:  Right.

     11:11AM14            MR. MACON:  I agree with you a hundred percent.

     11:11AM15  This was a bad situation.

     11:11AM16            THE COURT:  And I know you guys are doing the best

     11:11AM17  you can.  I'm not critical of anybody.  So at any rate, I'm

     11:11AM18  just going to tell them -- I'm just going to explain to them

     11:11AM19  that opinions -- these clinicians cannot give opinions.  They

     11:11AM20  can talk about what they have seen and what they have

     11:11AM21  observed, but they cannot give opinions, because that's what

     11:11AM22  we have the experts for here.  So at any rate --

     11:11AM23            MR. MACON:  I mean, Your Honor, is that basically

     11:11AM24  what you're going to say?

     11:11AM25            THE COURT:  Yes.
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     11:11AM 1            MR. MACON:  You're not -- I'm just thinking, go back

     11:11AM 2  to specific testimony and it --

     11:11AM 3            THE COURT:  No.  And I'm just going to say, there

     11:11AM 4  was one point in the testimony, and it was -- I'll just tell

     11:11AM 5  you it was my fault.  I didn't catch it.  The lawyers have

     11:11AM 6  asked me to.  I didn't catch it.  Just to make sure there's

     11:12AM 7  nobody casting aspersions on anybody -- that the doctor -- Dr.

     11:12AM 8  Anderson, gave an opinion.  That opinion must be disregarded.

     11:12AM 9  All the rest of her testimony, they can completely consider

     11:12AM10  it, the treatment, what she observed and everything.  But just

     11:12AM11  where she gave an opinion, that's to be disregarded.

     11:12AM12            MR. MACON:  And pursuant to what Mr. Sadler said,

     11:12AM13  there are three videos that we've discussed and narrowed our

     11:12AM14  -- so we'll present those tonight -- those for tomorrow.

     11:12AM15            THE COURT:  Okay.  And by the way, I want to make

     11:12AM16  sure that it's really clear on the record what you objected to

     11:12AM17  because I did this by looking.  But I'm not for sure we have

     11:12AM18  it clear on the record.  I do appreciate how Ms. Mayor did

     11:12AM19  this.  And so tonight we want to make sure that your

     11:12AM20  objections are clearly stated on the record so the appellate

     11:12AM21  court can see what I let come in, what I didn't let come in.

     11:12AM22            MR. SADLER:  Very good.

     11:12AM23            MR. MACON:  Thank you, Your Honor.

     11:12AM24            THE COURT:  Okay.  Thank you.  And you did a great

     11:13AM25  job, Ms. Cowart.  No apology's necessary.  You did what you
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     11:13AM 1  were supposed to do.  The time constraints really hurt us

     11:13AM 2  here.  But you get A plus.  And Trevor, you get A plus.  And

     11:13AM 3  Mr. Espey, you get A plus.  And you too, Mr. Sadler.

     11:13AM 4            MR. SADLER:  Thank you.

     11:13AM 5            THE COURT:  Okay.

     11:13AM 6            MR. MACON:  Do I get my usual F?

     11:13AM 7            THE COURT:  Yeah.  You get a B.

     11:13AM 8            MR. MACON:  That's the best I've ever done, Your

     11:13AM 9  Honor.  If my mother only knew that.

     11:13AM10       (Recess)

     11:13AM11       (Open court, no jury)

     11:20AM12            THE COURT:  Please be seated for a minute.  One

     11:20AM13  thing I wanted to mention.  Everybody seems to be crowding up

     11:20AM14  over on this side of the courtroom.  And it looks like to me

     11:21AM15  people are --

     11:21AM16            MR. SADLER:  We don't have any fans, Your Honor.

     11:21AM17  I've tried.

     11:21AM18            MR. MACON:  You know --

     11:21AM19            THE COURT:  My guess is people are trying to get a

     11:21AM20  good bead on the witnesses, is what I'm guessing.  But if

     11:21AM21  you're -- you know, if you're not having to look at the

     11:21AM22  witness, if you want to sit on the other side of the

     11:21AM23  courtroom, you're welcome to do so.  I didn't know why one

     11:21AM24  side's getting so jammed.  But it -- I think it may have to do

     11:21AM25  with the witness.  But even if you're here in support of KCI,

                                                                            1734

     11:21AM 1  you can sit over on the Medela side of the courtroom.

     11:21AM 2            MR. MACON:  Can they continue to wear their

     11:21AM 3  T-shirts, Your Honor?

     11:21AM 4            THE COURT:  No, T-shirts.  And I want you to know I

     11:21AM 5  have reconsidered, and you get an A plus, too.

     11:21AM 6            MR. MACON:  Thank you, Your Honor.  That's a first.

     11:21AM 7            THE COURT:  Well, I just wanted to let you know

     11:21AM 8  that.

     11:21AM 9            MR. SADLER:  That substantially brings down my

     11:21AM10  grade.

     11:21AM11       (Discussion off the record)

     11:21AM12            THE COURT:  Okay.  I just wanted to mention those

     11:22AM13  two things.  I see that my comment about where you sit did

     11:22AM14  nothing to change this.

     11:22AM15            MR. PARTRIDGE:  The one thing I would point out,

     11:22AM16  Your Honor, I know you received more emails, or at least Kerry

     11:22AM17  did, over the weekend.  We did work out the exhibits that we

     11:22AM18  think have been admitted.  And amongst those many emails is an

     11:22AM19  agreed-upon exhibit list.  And we have also, I think, agreed

     11:22AM20  on the time allocations thus far through the trial, the

     11:22AM21  previous week, which we'd be happy to give you as well.

     11:22AM22            THE COURT:  Okay.  That would be good.  I would like

     11:22AM23  kind of your good copy of that.  And by the way, before you

     11:22AM24  said something -- there was -- oh, in the -- in Dr. Anderson's

     11:23AM25  deposition testimony there was reference to Deposition Exhibit
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     11:23AM 1  1126.  Do you have a trial exhibit number for that?

     11:23AM 2            MR. MACON:  I don't believe that was marked as a

     11:23AM 3  trial exhibit, Your Honor.

     11:23AM 4            THE COURT:  Okay.  It was not marked.  Okay.  If it

     11:23AM 5  was marked, I wanted -- it was an email from Dr. Anderson.

     11:23AM 6  And if it wasn't marked as an exhibit, it wasn't marked as an

     11:23AM 7  exhibit.

     11:23AM 8            MR. MACON:  And following up on what Mr. Partridge

     11:23AM 9  said, you only see the thin tip of the iceberg we're

     11:23AM10  fighting -- they requested a motion in limine on insurance.

     11:23AM11  We agreed to that.

     11:23AM12            MR. SADLER:  In fact, I can hand up an order.

     11:23AM13            MR. MACON:  90 percent of the stuff we agree on.

     11:23AM14  You just see when we're --

     11:23AM15            THE COURT:  Well, no, but you guys are great

     11:23AM16  lawyers, and you've worked really hard.  And you get such good

     11:23AM17  -- and everybody gets an A plus from me.  I want that to be

     11:23AM18  clear, Mr. Macon.

     11:23AM19            MR. MACON:  Sir, I feel like it's some sort of

     11:23AM20  affirmative action for me though.

     11:23AM21            THE COURT:  No way.  Absolutely not.

     11:23AM22            MR. SADLER:  I just worry it's grade inflation, Your

     11:24AM23  Honor.

     11:24AM24            THE COURT:  I appreciate the banter here.  It's very

     11:24AM25  good.
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     11:24AM 1            Okay.  Kevin, I've signed the order on insurance.

     11:24AM 2  And Kevin is not here.  David, would you set that down there

     11:24AM 3  for Kevin to file?

     11:24AM 4            MR. PARTRIDGE:  I don't have a separate copy of the

     11:24AM 5  exhibit list.  It came in by email.

     11:24AM 6            MS. SHOENWALD:  I sent it on to Kevin.

     11:24AM 7            MR. PARTRIDGE:  And if I may just state on the

     11:24AM 8  record so we don't file more paper, Your Honor.  You're

     11:24AM 9  already getting enough of that -- as to our agreed time

     11:24AM10  allocation thus far.

     11:24AM11            THE COURT:  Sure.

     11:24AM12            MR. PARTRIDGE:  11 hours and 54 minutes for the

     11:24AM13  plaintiffs, and 10 hours and 36 minutes for the defendants.

     11:24AM14            THE COURT:  Okay.  Let me -- one minute.  And would

     11:24AM15  you give that back to Mr. Macon?

     11:24AM16            MR. MACON:  I'll trade you.  Daniel, go ahead and

     11:25AM17  line the jury up.

     11:25AM18            COURT SECURITY OFFICER:  Yes, sir.

     11:25AM19       (Discussion off the record)

     11:25AM20            THE COURT:  And do we have the next witness, by

     11:25AM21  the --

     11:25AM22            MR. MACON:  Yes, sir.

     11:25AM23            THE COURT:  Who is the next witness?

     11:25AM24            MR. MACON:  Be Denny Ware.

     11:25AM25            THE COURT:  Okay.  Do you have his picture?
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     11:25AM 1            MR. MACON:  Picture.  Do we have his picture?

     11:25AM 2            THE COURT:  Good.  We'll give that to him as well.

     11:25AM 3            MR. SADLER:  Judge, I think on the -- on the

     11:25AM 4  admitted trial exhibit list, the one we emailed, we just

     11:25AM 5  realized we didn't really set up the document in a manner for

     11:25AM 6  you to sign it.  And maybe over the lunch hour we can just do

     11:25AM 7  up one with a signature and bring it back over, if that would

     11:25AM 8  be acceptable.

     11:25AM 9            THE COURT:  Sure.  That would be --

     11:25AM10            MR. MACON:  Will you take care of it?

     11:25AM11            MR. SADLER:  Yes.

     11:25AM12            MR. MACON:  Okay.

     11:25AM13       (Discussion off the record)

     11:26AM14            THE COURT:  Remind me again, as we're waiting, you

     11:26AM15  had how many hours, Mr. Macon?

     11:26AM16            MR. PARTRIDGE:  It's 11 hours and --

     11:26AM17            THE COURT:  No.  No.  Your total hours, Mr. Macon.

     11:26AM18            MR. MACON:  42, and the defendants get a total of

     11:26AM19  48.

     11:26AM20            THE COURT:  Okay.  48.  And as of -- 19th -- as of

     11:27AM21  what day?

     11:27AM22            MR. MACON:  That was through that last Friday.

     11:27AM23            MR. PARTRIDGE:  The 9th.

     11:27AM24            MR. MACON:  The 9th.

     11:27AM25            THE COURT:  The 9th.  How many hours did you use,
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     11:27AM 1  sir?

     11:27AM 2            MR. MACON:  11 hours and 54 minutes.

     11:27AM 3            THE COURT:  And what about the defendants?

     11:27AM 4            MR. PARTRIDGE:  Defendants, 10 hours and 36 minutes.

     11:27AM 5            THE COURT:  Okay.  Great.  Thank you both so much.

     11:27AM 6  Okay.  I think the jury is lined up here.

     11:27AM 7       (Jury enters courtroom)

     11:28AM 8            THE COURT:  Thank you, ladies and gentlemen.  Please

     11:28AM 9  be seated.  Go ahead and put your pictures in your folder

     11:28AM10  there.  And after you do that, I want to give you one brief

     11:28AM11  instruction.  And then Mr. Macon's ready to call his next

     11:29AM12  witness.  So if you'll go ahead.  And I think you're going to

     11:29AM13  add Dr. Anderson and Mr. Ware to the back of your notebooks.

     11:29AM14            Again, I do appreciate the lawyers working together

     11:29AM15  to have these notebooks and these inserts of the witnesses

     11:29AM16  ready for the notebooks.  It's a very good job by the lawyers

     11:29AM17  in cooperation with each other.  Okay.  It looks like

     11:29AM18  everybody's got that done.

     11:29AM19            Ladies and gentlemen, let me give you just a brief

     11:29AM20  instruction.  We're going to have expert witnesses testify in

     11:29AM21  this case as experts.  That is, they will give opinions about

     11:29AM22  various matters, including the patentability of the VAC and so

     11:29AM23  forth.  You've heard from Dr. Anderson, and you've heard from

     11:29AM24  Dr. Niezgoda, and you're going to hear from other clinicians,

     11:29AM25  people that are in the field, either doctors or nurses, who
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     11:30AM 1  are using these machines.

     11:30AM 2            And they can tell you about the use of these

     11:30AM 3  machines on specific patients.  They can tell you, I used this

     11:30AM 4  machine on a particular patient, and this was the result that

     11:30AM 5  I observed.  They can tell you all about their observations in

     11:30AM 6  regard to those particular patients.

     11:30AM 7            But these witnesses are not able to take from those

     11:30AM 8  observations and give you general opinions about these

     11:30AM 9  machines.  What their testimony is limited to, is their

     11:30AM10  observations.

     11:30AM11            There was one place, and this was my fault, in Dr.

     11:30AM12  Anderson's testimony where she gave an opinion.  It was only

     11:30AM13  about two sentences, but that opinion must be disregarded.

     11:30AM14  Everything else about her testimony you can consider as you

     11:31AM15  believe is appropriate.  But the one statement of an opinion

     11:31AM16  you must disregard.

     11:31AM17            The lawyers have worked very hard with me to get

     11:31AM18  these depositions in order so that they can be shown to you

     11:31AM19  with -- without improper information.  And I appreciate the

     11:31AM20  work of the lawyers and the work of their automation staff.

     11:31AM21  All of them have done a great job on this.  This was my fault.

     11:31AM22  So just remember the one brief statement of opinion by Dr.

     11:31AM23  Anderson cannot be considered.  Everything else she testified

     11:31AM24  to you can consider.

     11:31AM25            And again, I do congratulate the lawyers and their
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     11:31AM 1  automation staff for the remarkable work.  I see lots of

     11:31AM 2  cases, and I will tell you that, without exception, the

     11:31AM 3  lawyers and their whole staffs have just done a magnificent

     11:31AM 4  job in this trial.  And we are all the beneficiaries of it.

     11:32AM 5  So I really do appreciate that.  And I also appreciate the

     11:32AM 6  fact that these lawyers are working at the highest

     11:32AM 7  professional standards because they talk to each other, they

     11:32AM 8  communicate, they try to work through problems together.  And

     11:32AM 9  that makes a big difference for me because it means that I

     11:32AM10  don't have to look at every potential dispute they have

     11:32AM11  because they work through so many of the disputes, do it at

     11:32AM12  the -- at the highest level of professionalism, and I am

     11:32AM13  particularly the benefit at it.  But you, too, are the benefit

     11:32AM14  of it as well.

     11:32AM15            So as I tell you, you're watching the best of the

     11:32AM16  best.  And I can say that because I've done this for 24 years

     11:32AM17  and never did it as well as these lawyers did it.  I'll tell

     11:32AM18  you, they do it really well.  And I've watched trials now for

     11:32AM19  almost 13 years as a judge.  And I'm very proud of how these

     11:33AM20  lawyers have handled themselves, conducted the trial and done

     11:33AM21  their job.  They are the best of the best.

     11:33AM22            Okay.  Mr. Macon, your turn.

     11:33AM23            MR. MACON:  Your Honor, can I take -- I apologize.

     11:33AM24  Can I take just one minute with the other lawyers to see --

     11:33AM25  and just take a minute.
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     11:33AM 1            THE COURT:  Sure.  No problem.  Would you -- do

     11:33AM 2  you -- you don't need me?

     11:33AM 3            MR. MACON:  Yes, just right here.

     11:33AM 4            THE COURT:  Oh, you need me.

     11:33AM 5            MR. MACON:  Yes.  You're essential.

     11:33AM 6            THE COURT:  Okay.  No problem.

     11:33AM 7       (At the bench off the record)

     11:33AM 8            THE COURT:  Well, Mr. Macon made a good point.  And

     11:33AM 9  that was that in some areas Dr. Niezgoda was qualified as an

     11:33AM10  expert.  So where he was allowed to give expert opinion

     11:34AM11  testimony, it was permissible.  I also saw him as a clinician,

     11:34AM12  someone who did treat others.  But where, in fact, he gave an

     11:34AM13  opinion, that was permissible.

     11:34AM14            MR. MACON:  Thank you, Your Honor.

     11:34AM15            THE COURT:  Thank you, Mr. Macon.

     11:34AM16            MR. MACON:  We'd like to call Denny Ware to the

     11:34AM17  stand.

     11:34AM18            THE COURT:  Yes, sir.  Mr. Ware, if you'll come

     11:34AM19  forward, and I'll swear you in.  If you'll stand right up here

     11:34AM20  with Mr. Alonzo.  And you see we finally tried to highlight

     11:34AM21  the problems with the floor.  I hope you saw that, Mr. Ware.

     11:34AM22  I noticed you walked up there without any problem.  Please

     11:34AM23  raise your right hand.

     11:34AM24       (The oath was administered)

     11:34AM25            THE COURT:  Thank you so much.  Please be seated
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     11:34AM 1  right there.

     11:34AM 2            Now, Mr. Ware, if you will, remember to answer all

     11:34AM 3  questions in a loud, clear voice into the microphone.

     11:34AM 4            THE WITNESS:  Yes, sir.

     11:34AM 5            THE COURT:  That's excellent.  Thank you so much.

     11:34AM 6            You may proceed.

     11:34AM 7             DENNERT WARE, PLAINTIFF'S WITNESS, SWORN

     11:34AM 8                        DIRECT EXAMINATION

     11:34AM 9  BY MR. MACON:

     11:34AM10  Q.  Mr. Ware, would you tell the jury your name?

     11:34AM11  A.  My name is Dennert Ware.

     11:35AM12  Q.  And Mr. Ware, are you the chief executive officer and

     11:35AM13  president of Kinetic Concepts?

     11:35AM14  A.  I am.

     11:35AM15  Q.  And have you been -- how long have you handled that

     11:35AM16  office?

     11:35AM17  A.  Since April of 2000, six years.

     11:35AM18  Q.  And would you tell us, what does a chief executive officer

     11:35AM19  do?

     11:35AM20  A.  Well, we're responsible as a CEO to develop the strategy

     11:35AM21  along with the team people, and then execute the business in

     11:35AM22  accordance with that strategy.  In our case we have an

     11:35AM23  executive committee that helps develop the strategy, and we

     11:35AM24  execute it through teams of people.  And I have about 6,000

     11:35AM25  people in the company.
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                                         Ware - Direct

     11:35AM 1  Q.  Okay.  Mr. Ware, I want to talk to you about four things.

     11:35AM 2  I'm going to briefly get some of your personal background that

     11:35AM 3  might relate to this.  And then I'm going to talk to you about

     11:35AM 4  the development of the VAC since you've been with KCI.  I'm

     11:35AM 5  going to talk about your contacts with BlueSky and your

     11:35AM 6  contacts with Medela.  Okay?

     11:35AM 7  A.  Yes, sir.

     11:35AM 8  Q.  Let's talk about you personally.

     11:35AM 9            THE COURT:  And before we do that, let me tell you,

     11:35AM10  we're going to go till about 12:15, and I'll give you a heads

     11:36AM11  up.

     11:36AM12            MR. MACON:  Okay.  In the middle of a sentence, I

     11:36AM13  hope.

     11:36AM14            THE COURT:  Yes, sir.  Thank you, Mr. Macon.

     11:36AM15  BY MR. MACON:

     11:36AM16  Q.  Okay.  I've seen you talk a lot to the blond lady right

     11:36AM17  there.  Are you related to her?

     11:36AM18  A.  That's my wife Suzanne.

     11:36AM19  Q.  And how long you been married?

     11:36AM20  A.  42 years.

     11:36AM21  Q.  How many children do you have?

     11:36AM22  A.  We have five children, one foster child.

     11:36AM23  Q.  And how many grandchildren do you have?

     11:36AM24  A.  We have nine grandchildren.

     11:36AM25  Q.  And is one of the advantages of being a grandfather, is
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                                         Ware - Direct

     11:36AM 1  that you're helping raise some of your grandkids, too?

     11:36AM 2  A.  Well, we do have one grandson who lives with us.  His

     11:36AM 3  mother was in juvenile -- accident delivery, and so they live

     11:36AM 4  with us.

     11:36AM 5  Q.  And how is it to be a father again at a more mature age?

     11:36AM 6  A.  I will admit that I know -- I know my grandson better than

     11:36AM 7  I did my own kids at that age.

     11:36AM 8  Q.  Do you -- have you always -- do you enjoy public speaking?

     11:36AM 9  A.  I do it quite a bit.  I'm not really good at it.  But I

     11:36AM10  enjoy doing it when I can.

     11:36AM11  Q.  And do you from time to time have a stuttering problem?

     11:37AM12  A.  I do.  As a child, I stuttered so badly I could barely say

     11:37AM13  my own name.  It got better as I got older, but I do still

     11:37AM14  have somewhat of an impediment.

     11:37AM15  Q.  By the way, there's a sign on that table that says "speak

     11:37AM16  slowly."  Remember that.

     11:37AM17  A.  Yes.

     11:37AM18  Q.  Where did you go to high school?

     11:37AM19  A.  I went to high school at Grawdarble (phonetic) High School

     11:37AM20  in Indianapolis, Indiana.

     11:37AM21  Q.  And did they honor you as being the distinguished alumni

     11:37AM22  from that high school?

     11:37AM23  A.  They did.  In 1993 I was named distinguished alumni for

     11:37AM24  the year.

     11:37AM25  Q.  Did you graduate from college?
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     11:37AM 1  A.  I did.  I went to Purdue University in Lafayette, Indiana.

     11:37AM 2  Q.  And what did you get your degree in?

     11:37AM 3  A.  Chemical engineering.

     11:37AM 4  Q.  And do you also have a masters of business administration?

     11:37AM 5  A.  I do.

     11:37AM 6  Q.  And where did you get that?

     11:37AM 7  A.  I got that from Indiana University.

     11:37AM 8  Q.  And how old a man are you?

     11:37AM 9  A.  I'm 64.

     11:37AM10  Q.  And for the last --

     11:37AM11            THE COURT:  He's the same age as Paul McCartney.

     11:38AM12            MR. MACON:  Do you still need me?

     11:38AM13            THE COURT:  I'm glad you're keeping up.  I hope

     11:38AM14  everybody's keeping up.  You know, Paul McCartney, when he was

     11:38AM15  25, recorded a song about will you still need me when I'm 64?

     11:38AM16  He is now 64.  And that -- I'm sorry for that --

     11:38AM17            MR. MACON:  No.  The sad thing is that virtually

     11:38AM18  nobody on this jury is old enough to remember that except for

     11:38AM19  the three of us.

     11:38AM20  BY MR. MACON:

     11:38AM21  Q.  Okay.  For the past 34 years have you been involved in the

     11:38AM22  health care industry?

     11:38AM23  A.  I have.

     11:38AM24  Q.  Okay.  And for the 28 years before you came with Kinetic

     11:38AM25  Concepts, were you employed by one company, although they kept
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     11:38AM 1  changing its name?

     11:38AM 2  A.  Yes, I was.

     11:38AM 3  Q.  Let's start off, when you joined that company, what was

     11:38AM 4  the name of the company?

     11:38AM 5  A.  When I joined the company, I joined a company called

     11:38AM 6  DePuy.  It was the oldest orthopedic device company in the

     11:38AM 7  country.

     11:38AM 8  Q.  Now, first, how do you spell DePuy?

     11:38AM 9  A.  That's capital D-E, capital P-U-Y.

     11:38AM10  Q.  Okay.  Now, you said orthopedics.  What did that company

     11:39AM11  do?  What was the main business?

     11:39AM12  A.  DePuy was in the business of making orthopedic devices.

     11:39AM13  These were artificial hips, devices for putting fractures back

     11:39AM14  together and things like that.  During the time I was there,

     11:39AM15  we expanded the line of implants quite a bit.

     11:39AM16  Q.  And then did that company or the parent of that company

     11:39AM17  get acquired by a German company?

     11:39AM18  A.  Yes.  DePuy at that time was owned by a company in

     11:39AM19  Indianapolis called Biodynamics.  They were in the doctor's

     11:39AM20  office blood testing business.  And that whole company was

     11:39AM21  acquired by Berringer Manheim, which was a large privately

     11:39AM22  owned medical company whose headquarters were in Europe.

     11:39AM23  Q.  And did that company ultimately get acquired by another

     11:39AM24  company called Roche?

     11:39AM25  A.  In 1998 they were acquired by Hoffman La Roche, which is a
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     11:39AM 1  very large pharmaceutical company.

     11:39AM 2  Q.  Now, we're not going to go through 28 years of the jobs

     11:39AM 3  you had, but was there one job that you had when you were

     11:40AM 4  employed by this company over 28 years that really gave you

     11:40AM 5  good preparation about what you would do when you came to

     11:40AM 6  Kinetic Concepts?

     11:40AM 7  A.  Yes.  In 1980, I moved from the orthopedic division to the

     11:40AM 8  blood chemistry diagnostic division.  And it was called

     11:40AM 9  Berringer Manheim Corporation.  And at that company we were

     11:40AM10  involved with a lot of blood testing.  The big business at

     11:40AM11  that time was clinical laboratory testing and making the

     11:40AM12  reagents and the equipment for labs to test blood chemistry.

     11:40AM13  If you go to the doctor's office or go to the hospital and

     11:40AM14  they draw blood, they send it to a laboratory.  But we made

     11:40AM15  the products that those laboratories used.

     11:40AM16  Q.  Okay.  And what was the product that this company came out

     11:40AM17  with that was pretty revolutionary?

     11:40AM18  A.  Well, in 1980, we also -- besides my going to that

     11:40AM19  division, they introduced a product for testing glucose, that

     11:40AM20  is sugar, in blood.  You heard Cindy Miller talk about

     11:41AM21  being -- her daughter being a diabetic.  But this product was

     11:41AM22  used for -- so that patients could test their own sugar levels

     11:41AM23  if they were diabetic.

     11:41AM24  Q.  Okay.  Well, let's -- you've talked about Cindy Miller.

     11:41AM25  Do you have some personal experience with diabetes?
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     11:41AM 1  A.  Yes, I'm also a diabetic.

     11:41AM 2  Q.  Let's talk about it.  For a diabetic, why is it important

     11:41AM 3  to know what your glucose level is?

     11:41AM 4  A.  Well, diabetes, as many people know, is a pretty serious

     11:41AM 5  disease.  You can wind up with blindness.  You can wind up

     11:41AM 6  with kidney failure.  You can wind up with some of these

     11:41AM 7  horrible ulcers that you've seen.  And it sometimes also kills

     11:41AM 8  people.

     11:41AM 9            What happens is that the body can't use the glucose

     11:41AM10  that comes as a result of digesting food and goes into your

     11:41AM11  blood system.  And so for diabetics it's really important to

     11:41AM12  know how high your glucose level is.  And it's managed today

     11:42AM13  by combinations of medicine, exercise and diet.  And for

     11:42AM14  diabetics who are in what's called good control, you can

     11:42AM15  manage your disease and tolerate the effects of the disease

     11:42AM16  much better.  In many cases it adds years of life and prevents

     11:42AM17  the blindness, the ulcers, the kidney failure and things like

     11:42AM18  that.

     11:42AM19  Q.  Okay.  Let's go, in 1980, if somebody -- if a diabetic

     11:42AM20  wanted to know what -- their glucose level, how would they

     11:42AM21  determine it?

     11:42AM22  A.  They'd go to the doctor's office.  The doctor would draw

     11:42AM23  blood, or the nurse would draw blood.  They'd send it to a

     11:42AM24  lab.  And a couple of days the results would come back.  The

     11:42AM25  doctor would call the patient and say, here's your glucose
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     11:42AM 1  level at that point in time that we drew your blood.  And if

     11:42AM 2  it was out of control or too high, then they would be told to

     11:42AM 3  maybe change their -- the amount of insulin they were taking.

     11:42AM 4  Maybe they would be reminded that they've got to watch their

     11:42AM 5  diet much better, or they would be challenged to participate

     11:43AM 6  more in whatever exercise program was prescribed.

     11:43AM 7  Q.  But this would be several days after they actually took

     11:43AM 8  the glucose level?

     11:43AM 9  A.  It would be several days, and it would be only a single

     11:43AM10  point in time.  For diabetics your glucose level changes

     11:43AM11  different parts of the day.  And some of that's very

     11:43AM12  important.

     11:43AM13  Q.  So what happened was this new -- and you didn't -- you

     11:43AM14  didn't make this invention, did you?

     11:43AM15  A.  No.

     11:43AM16  Q.  But this invention allowed the diabetics themselves at

     11:43AM17  home to take their own glucose level many times a day, if they

     11:43AM18  wanted to?

     11:43AM19  A.  Some women who are diabetic when they get pregnant -- or

     11:43AM20  there's a thing called gestational diabetes, that the diabetes

     11:43AM21  develops when women are pregnant sometimes.  And for the

     11:43AM22  patients like that you might test your blood glucose up to

     11:43AM23  nine times a day.  But normally, for most diabetics, it's one

     11:43AM24  or two times a day to maybe once a week or so.

     11:43AM25  Q.  And this would let you know right at that point what your
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     11:44AM 1  glucose level was, whether you needed to eat more, exercise

     11:44AM 2  more or take insulin?

     11:44AM 3  A.  Or eat less or eat different things or change your

     11:44AM 4  medicine.  But it allows you to know whether your body is

     11:44AM 5  responding to the treatment protocol that the doctor has asked

     11:44AM 6  and whether you're going to stay in reasonably good health or

     11:44AM 7  whether you're headed for some very serious results of that

     11:44AM 8  disease.

     11:44AM 9  Q.  Was this a great new idea, great invention?

     11:44AM10  A.  It was pretty dramatic.

     11:44AM11  Q.  Okay.  And today is that the -- what generally everybody

     11:44AM12  does?

     11:44AM13  A.  Almost all diabetics, whether they're insulin dependent

     11:44AM14  diabetics -- that is, people who have had diabetes early and

     11:44AM15  are very sick -- or like me, type II diabetics, who developed

     11:44AM16  the disease later on in life and sometimes manage it with oral

     11:44AM17  drugs, sometimes with no drugs, but with diet and exercise.

     11:44AM18  Almost all diabetics, and there are literally millions of

     11:45AM19  diabetics in the U.S. today, have been exposed to it.  And

     11:45AM20  most diabetics use self-blood glucose testing, sugar testing

     11:45AM21  on a regular basis.

     11:45AM22  Q.  It's a great invention.  Right now it's universally used.

     11:45AM23  So I guess it just happened immediately that everybody went

     11:45AM24  there and everybody accepted it; is that right?

     11:45AM25  A.  Well, no.  Sort of like Cindy talked about the VAC, it
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     11:45AM 1  took us a long time to get the use -- of getting the patient

     11:45AM 2  involved in the management of his own disease, through this

     11:45AM 3  technology, for it to be accepted by the medical community.

     11:45AM 4  First, we had to teach the doctors how important it was and

     11:45AM 5  the quality level of the results you got using -- the patient

     11:45AM 6  involved, when they tested their own blood.  And then the

     11:45AM 7  doctor and the patient could work together.

     11:45AM 8            And once you got some of the doctors started to get

     11:45AM 9  interested, then the question was, well, how do you -- how do

     11:46AM10  you get this training to the patients, because it's a lot of

     11:46AM11  work to get them to understand how to do it, to get them to

     11:46AM12  prick their finger -- nobody likes to see their own blood

     11:46AM13  drawn -- do it on a regular basis, and then receive the

     11:46AM14  benefits of it.

     11:46AM15            So what happened is we worked with physicians and

     11:46AM16  got them to start to train nurses.  And today there are

     11:46AM17  something like 15 or 20,000 nurses in the United States alone

     11:46AM18  who are, what's called, diabetic nurse educators.  And we had

     11:46AM19  to build this up from scratch.  And it took an awful lot of

     11:46AM20  work and an awful lot of time.  And it probably took us almost

     11:46AM21  ten years before we had -- we were in a position where most

     11:46AM22  diabetic patients were managed in this way.

     11:46AM23  Q.  Now, did it take a lot of time, a lot of money, to do the

     11:47AM24  education?

     11:47AM25  A.  Well, there's no question about it.  I think one of the
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     11:47AM 1  big differences is that the diabetic nurse educators all work

     11:47AM 2  for the doctors or for the clinics they're in.  But it was

     11:47AM 3  very expensive for us to do as much teaching as we did.

     11:47AM 4  Q.  And -- but would it have worked, would it have gotten

     11:47AM 5  universal approval if you hadn't had a great invention?

     11:47AM 6  A.  Couldn't have happened.

     11:47AM 7  Q.  Now, that's what you did -- that's what you did in

     11:47AM 8  diabetes.  And is that one of the reasons that you were hired,

     11:47AM 9  your introduction of that product and your assistance, was

     11:47AM10  that one of the reasons that you were hired as the chief

     11:47AM11  executive officer of Kinetic Concepts?

     11:47AM12  A.  Well, I think when I interviewed for this position, and I

     11:47AM13  talked with some of the board members, they were particularly

     11:47AM14  interested in the parallels between what we had done at

     11:48AM15  Berringer Manheim in changing the way medicine was practiced,

     11:48AM16  and the probable things that we would have to do at KCI in

     11:48AM17  getting more doctors to be able to treat more patients with a

     11:48AM18  different kind of treatment modality.  It was, again, changing

     11:48AM19  the way medicine was practiced for treating patients who were

     11:48AM20  pretty seriously ill.

     11:48AM21  Q.  Now, we're going to go through it fairly briefly, but are

     11:48AM22  you going to tell the jury about all the efforts and time and

     11:48AM23  money that was spent on educating people and doing research

     11:48AM24  and on generally making the medical community aware of what

     11:48AM25  the VAC can do?
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     11:48AM 1  A.  Well, when I came to this company, it was -- it was really

     11:48AM 2  interesting, because Dr. Leininger had built a company that

     11:48AM 3  was focussed on patients.  He had had a lot of people that

     11:48AM 4  were dedicated to finding ways to improve the quality of life

     11:49AM 5  for patients, particularly when we had a product or a therapy

     11:49AM 6  that could benefit them.

     11:49AM 7            Dr. Argenta had an outstanding invention that really

     11:49AM 8  had the potential for changing the way medicine was practiced

     11:49AM 9  and for creating a tremendous amount of value for patients.

     11:49AM10  And we had some doctors -- several doctors who had been

     11:49AM11  exposed to VAC, who had been treating patients with VAC and

     11:49AM12  who recognized the value that this therapy had.  But the

     11:49AM13  number of patients that were being treated wasn't terribly

     11:49AM14  large.

     11:49AM15            And yet, when I came, one of the first things we did

     11:49AM16  was try to assess how many patients really should be treated

     11:49AM17  with VAC.  And we did some pretty extensive work with an

     11:49AM18  outside company.  And our estimate was there were about a

     11:49AM19  million people a year that ought to be treated with VAC.  And

     11:50AM20  so we had a lot of work to do to find a way to make sure the

     11:50AM21  products were right, to make sure that the doctors knew and

     11:50AM22  appreciated the value of the therapy.

     11:50AM23            And then because nurses spend -- they do most of the

     11:50AM24  work other than the surgical work, but most of the work in

     11:50AM25  caring for patients with serious wounds on a day-to-day basis,
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     11:50AM 1  we had to train an awfully lot of nurses on how to use VAC

     11:50AM 2  effectively.

     11:50AM 3  Q.  Let's go into that detail in just a minute.  But first,

     11:50AM 4  let's set the stage.  Since Dr. Argenta got his patents

     11:50AM 5  issued, has Wake Forest owned those patents?

     11:50AM 6  A.  Wake Forest has always owned the patents.

     11:50AM 7  Q.  And since the -- before the patents were actually issued,

     11:50AM 8  Kinetic Concepts and Wake Forest entered into a license

     11:51AM 9  agreement whereby Kinetic Concepts was the company that had

     11:51AM10  the exclusive right to sell or -- to sell or manufacture those

     11:51AM11  products; is that right?

     11:51AM12  A.  That's correct.

     11:51AM13  Q.  And throughout the life, since the patents have issued,

     11:51AM14  it's always been -- the ownership has always been Wake Forest,

     11:51AM15  and the licensee has always been KCI exclusively; is that

     11:51AM16  correct?

     11:51AM17  A.  That's correct.

     11:51AM18  Q.  Okay.  Now, let's go.  You've got what everybody

     11:51AM19  recognizes is a fantastic invention.  Why can't you just put

     11:51AM20  that in a nice box and send it out?  Why is there resistance

     11:51AM21  when there's a great new idea like this?

     11:51AM22  A.  Well, physicians are trained in medical schools on how to

     11:51AM23  treat patients given what's available at a particular point in

     11:51AM24  time.  As they gain experience in their practice, they develop

     11:51AM25  habits and ways of dealing with patients.  When they do really
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     11:51AM 1  well, they keep using those.  When they have problems, they

     11:52AM 2  try to change them.  But they develop patterns for how they

     11:52AM 3  like to treat patients.  And it's based on their training and

     11:52AM 4  their experience.

     11:52AM 5  Q.  Let's talk about some of the things that you implemented

     11:52AM 6  when you came to Kinetic Concepts.  What about research?  Does

     11:52AM 7  Kinetic Concepts do research both in-house and outside?

     11:52AM 8  A.  We do.  We do really three kinds of research.  We do

     11:52AM 9  research on technologies and trying to understand the

     11:52AM10  physiology, that is, how the body behaves in wound healing, so

     11:52AM11  that we can better understand how to develop protocols and

     11:52AM12  modify our products in order to make them more effective.

     11:52AM13            The second thing we do in terms of research is that

     11:52AM14  we continually develop new products, making improvements

     11:52AM15  either to make it more effective or easier to use, both in the

     11:52AM16  -- in the pump systems and also in the dressings.

     11:53AM17            And the third thing we do is what's called clinical

     11:53AM18  research.  And clinical research is when you go out and you

     11:53AM19  study the effect of a product compared with some other

     11:53AM20  standard.  And that research we do outside.  We have a

     11:53AM21  department inside that designs the studies, that monitors the

     11:53AM22  studies, that builds the relationships with the clinical

     11:53AM23  institutions, that is, the hospitals and other centers, that

     11:53AM24  we then contract with when they're treating patients, to

     11:53AM25  compare our products in a controlled way with a standard of
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     11:53AM 1  care.

     11:53AM 2  Q.  Now, with respect to -- talked about what you do outside.

     11:53AM 3  With respect to inside, where are the KCI primary research and

     11:53AM 4  development facilities located?

     11:53AM 5  A.  We have two.  We have one in southern England, and we have

     11:53AM 6  a large new center here in San Antonio that's out near De

     11:53AM 7  Zavala and Highway 10.

     11:54AM 8  Q.  And how many employees do you have that are devoted

     11:54AM 9  full-time to research and development?

     11:54AM10  A.  Just in the research and development area we have about

     11:54AM11  140 people, and about 20 of those are Ph.D.s.

     11:54AM12  Q.  And how many total employees does Kinetic Concepts now

     11:54AM13  have?

     11:54AM14  A.  We have just under 6,000.

     11:54AM15  Q.  And how many of those are located in San Antonio?

     11:54AM16  A.  About 2,000 in round numbers.

     11:54AM17  Q.  Now, let's talk about -- okay.  Dr. Argenta had the

     11:54AM18  invention.  And has Kinetic Concepts improved on the packaging

     11:54AM19  of that invention and improved on utilizing the aspects of

     11:54AM20  that invention?

     11:54AM21  A.  We have.  We've developed several new modifications

     11:54AM22  addressing -- we call them application specific dressings.  So

     11:54AM23  these are dressings that are designed to fit particular types

     11:54AM24  of wounds, and we have a series of those.

     11:54AM25            We also have taken from the original VAC Classic,
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     11:54AM 1  that Cindy talked about this morning, for non-ambulatory

     11:55AM 2  patients, that is, patients who are bed bound or can't get up

     11:55AM 3  and walk around.

     11:55AM 4            And we introduced, in 2002, a new product called VAC

     11:55AM 5  ATS.  And that's the one that you normally see the pictures

     11:55AM 6  of.  And we had then a second product called Mini VAC, which

     11:55AM 7  was a small battery-operated unit for people who are --

     11:55AM 8  patients who are ambulatory.  That is, you can get up and walk

     11:55AM 9  around.

     11:55AM10            Later, in 2002, we introduced a new version of that

     11:55AM11  called VAC Freedom.  And VAC Freedom today is the main,

     11:55AM12  principal product that we have for patients who live at home.

     11:55AM13  And VAC Instill -- or VAC ATS is the product that we have that

     11:55AM14  you see mostly in the hospitals and in nursing homes.

     11:55AM15  Q.  And you talked about the research.  Do those research

     11:56AM16  result in studies and reports?  Or tell me about what happens

     11:56AM17  when people do these studies and they find the VAC does great

     11:56AM18  things?

     11:56AM19  A.  Well, in the clinical research area what you try to do is

     11:56AM20  supplement all the other data you have and get it published in

     11:56AM21  peer reviewed articles where you have random controlled trials

     11:56AM22  that really are the gold standard for how you evaluate whether

     11:56AM23  a product really makes a difference or not.

     11:56AM24  Q.  Are you proud of the way that the VAC has performed in

     11:56AM25  these various -- these hundreds of studies and papers?

                                                                            1758

                                         Ware - Direct

     11:56AM 1  A.  Well, our clinical results have been very well accepted.

     11:56AM 2  It is a long road to get clinical research.  And in wound care

     11:56AM 3  we have probably done more in terms of random controlled

     11:57AM 4  trials than any company in the industry.  You see it a lot in

     11:57AM 5  pharmaceuticals, but you don't see it very often in wound

     11:57AM 6  care.

     11:57AM 7  Q.  Why was it so important to you and Kinetic Concepts that

     11:57AM 8  we get scientific proof that the VAC is effective and the VAC

     11:57AM 9  works?

     11:57AM10  A.  I think you have a responsibility when you're running a

     11:57AM11  medical device company, that you have the best data available

     11:57AM12  to support what you're doing.  The experience that lots of

     11:57AM13  doctors have had have been very favorable, but we want to make

     11:57AM14  it as definitive as possible.  We're really trying to move the

     11:57AM15  state of the art of clinical data in wound care.

     11:57AM16  Q.  Has the VAC been accepted in the medical schools and in

     11:57AM17  the leading hospitals across this country?

     11:57AM18  A.  I think most medical schools today teach with the VAC to

     11:57AM19  physicians that are training, particularly in plastic surgery

     11:57AM20  and orthopedic surgery.  There you see VAC is used quite a

     11:58AM21  bit.  And most schools today are using the VAC.

     11:58AM22  Q.  Then the last area is education.  I'm not going to spend a

     11:58AM23  lot of time on it because we had Cindy explain in pretty good

     11:58AM24  detail.

     11:58AM25  A.  She has a lot of hands on experience, more than I do, in
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     11:58AM 1  terms of the specific education.

     11:58AM 2  Q.  Well, what's the goal of VAC education?

     11:58AM 3  A.  Well, when you change the way medicine is practiced, it's

     11:58AM 4  awfully important that people see the product, that they see

     11:58AM 5  it in different kinds of applications.  You know, the pictures

     11:58AM 6  we've seen of wounds are pretty broad, with lots of different

     11:58AM 7  kinds of things, lots of different complicating factors.  And

     11:58AM 8  the more you can do to train physicians on how to use it, the

     11:58AM 9  more you can do to train nurses, both in the hospital and in

     11:58AM10  the home care area, the higher the probability that you're

     11:59AM11  going to get excellent care for the patients.

     11:59AM12  Q.  Over the years have KCI -- has KCI trained over 75,000

     11:59AM13  doctors and hundreds of thousands of nurses to use -- on how

     11:59AM14  to use the VAC?

     11:59AM15  A.  We have trained more than 75,000 doctors, more than a

     11:59AM16  hundred thousand nurses on how to use VAC, on a broad set of

     11:59AM17  wounds.

     11:59AM18  Q.  You heard Dr. Jim talk about the fact that Kinetic

     11:59AM19  Concepts has invested over $300 million in research and

     11:59AM20  development.  Was that consistent with what you understand?

     11:59AM21  A.  Research, development and education, yes.

     11:59AM22  Q.  And is it your opinion that it's because of all that money

     11:59AM23  they spent or because of your great leadership or whatever,

     11:59AM24  the reason that the VAC has been so incredibly accepted and so

     11:59AM25  much commercial success?
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     11:59AM 1  A.  Dr. Argenta's patent was phenomenal.  It created a tool

     12:00PM 2  for physicians to treat patients with wounds that, using other

     12:00PM 3  treatment modalities that were available to them, just didn't

     12:00PM 4  work well.  And it's been an important tool for a lot of

     12:00PM 5  physicians to heal an awfully lot of patients.

     12:00PM 6  Q.  If the VAC didn't work, if you had spent 300 million or

     12:00PM 7  600 million or 900 million, would it have been successful?

     12:00PM 8  A.  No.

     12:00PM 9  Q.  Okay.  Let's now go and talk about contact that you've had

     12:00PM10  with BlueSky.  When was it that you first saw a BlueSky

     12:00PM11  Versatile 1?

     12:00PM12  A.  Oh, it was about the end of 2002 at a medical trade show

     12:00PM13  in Las Vegas.

     12:00PM14  Q.  And why were you at a medical trade show?

     12:00PM15  A.  Well, companies go to medical trade shows in order to show

     12:00PM16  physicians and nurses what products they have available.  We

     12:00PM17  participate in a lot of medical trade shows.  And that was one

     12:00PM18  that I was visiting.

     12:01PM19  Q.  Okay.  And did you hear that BlueSky had a booth at that

     12:01PM20  trade show?

     12:01PM21  A.  Yes, sir.

     12:01PM22  Q.  And were you curious about what they were doing?

     12:01PM23  A.  Certainly.

     12:01PM24  Q.  And so did you -- did you walk over to see, and see what

     12:01PM25  they were doing?
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     12:01PM 1  A.  Dennis Noll and I -- Dennis is our general counsel -- and

     12:01PM 2  I were there.  We were walking on the floor, looking at the

     12:01PM 3  other exhibits.  And we did go to the BlueSky booth.

     12:01PM 4  Q.  Well, now, did you come bustling up and say, I demand to

     12:01PM 5  see, and I demand to talk now?

     12:01PM 6  A.  No.  You know, it's pretty common at a trade show to go to

     12:01PM 7  a competitor's booth, but you do it in a pretty discreet way.

     12:01PM 8  We waited until there were no customers at the booth and the

     12:01PM 9  representatives were available.  We introduced ourselves, and

     12:01PM10  I introduced myself, told them who I was and what my position

     12:01PM11  was, and gave them a business card.

     12:01PM12  Q.  Well, now, who was there at that booth?

     12:02PM13  A.  Tim Johnson.

     12:02PM14  Q.  And that's this gentleman sitting over here in the blue

     12:02PM15  shirt?

     12:02PM16  A.  Yes.

     12:02PM17            THE COURT:  Mr. Macon, I may throw you a curve.  I

     12:02PM18  probably need to finish up a little earlier.  So you find a

     12:02PM19  good stopping place and we'll stop.

     12:02PM20            MR. MACON:  About three or four more questions.  And

     12:02PM21  that's lawyers' numbers.

     12:02PM22            THE COURT:  Okay.  That's fine.

     12:02PM23  BY MR. MACON:

     12:02PM24  Q.  So you came and met Mr. Johnson.  And why don't you just

     12:02PM25  tell the jury the best you remember -- you didn't write it
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     12:02PM 1  down, I take it.  Tell the jury -- hi, I'm Denny Ware.

     12:02PM 2  A.  I went to the booth.  I introduced myself.  I asked about

     12:02PM 3  the product that they had, and I asked what they thought about

     12:02PM 4  our patent situation.

     12:02PM 5            Mr. Johnson didn't want to discuss a lot about how

     12:02PM 6  it worked or what the business model was.  And he indicated

     12:02PM 7  that he didn't really know a lot about the patent situation.

     12:03PM 8  And so I asked him who did.  And he said Mr. Weston.  And so I

     12:03PM 9  asked him to have Mr. Weston give me a call.

     12:03PM10  Q.  And were you rude or ugly or loud?

     12:03PM11  A.  Well, I don't think I was.  Generally, when you're in

     12:03PM12  somebody else's booth, you don't get loud or boisterous.  You

     12:03PM13  can't because you've got your own customers all over the floor

     12:03PM14  there.  So you're not going to make a big ruckus in front of

     12:03PM15  your customers.

     12:03PM16  Q.  But were you upset when you saw that BlueSky was trying to

     12:03PM17  sell a product that was copying Dr. Argenta's patent?

     12:03PM18  A.  I think any time you see somebody copying your product and

     12:03PM19  representing it as equivalent to yours, it certainly doesn't

     12:03PM20  make you happy.

     12:03PM21            MR. MACON:  Your Honor, we can take a break.

     12:03PM22            THE COURT:  Thank you, Mr. Ware.  You can go ahead

     12:03PM23  and step down.  Thank you so much, sir.

     12:03PM24            And ladies and gentlemen, we're going to take our

     12:03PM25  noon recess.  We went till about five after noon, so we'll
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     12:03PM 1  come back at 1:35.  Have a good lunch, and I'll see you at

     12:04PM 2  1:35.  Let's all rise for the jury.

     12:04PM 3            Mr. Ramirez, if you'll please lead the jury out.

     12:04PM 4       (Jury leaves courtroom)

     12:10PM 5            THE COURT:  Okay.  Tell me what we're here to talk

     12:12PM 6  about.

     12:12PM 7            MR. SADLER:  This is Dr. Reisetter.  Reisetter is

     12:13PM 8  how it's spelled, but I think he pronounces it Reisetter, the

     12:13PM 9  survey expert.  And what I wanted to -- Your Honor indicated

     12:13PM10  that there was going to be some discussion about survey

     12:13PM11  methodology and some other things.  And so I wanted to hand

     12:13PM12  up -- and I've got copies for Mr. Kinder -- in connection with

     12:13PM13  that.

     12:13PM14            There is a case that we had not brought to Your

     12:13PM15  Honor's attention, that I wanted to bring to your attention.

     12:13PM16  Mr. Kinder now has copies.  This is MasterCard International.

     12:13PM17  It's from Judge -- I believe you pronounce it Cote.  It's

     12:13PM18  actually Denise Cote who was appointed the same year you were,

     12:13PM19  in 1994.

     12:13PM20            This is a trademark case, but the survey that Judge

     12:13PM21  Cote reviewed in her case, and ultimately excluded as

     12:13PM22  unreliable, is -- I think if you look at the chart I put in

     12:14PM23  front of you -- remarkably similar to the proposed survey

     12:14PM24  that's being brought forward in this case.  It was an

     12:14PM25  invitation to participate in an internet survey in both cases.
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     12:14PM 1  In the MasterCard case it was -- they called people and

     12:14PM 2  invited them.  In Dr. Reisetter's case they were solicited by

     12:14PM 3  email.  Both used a non-probability so-called convenience

     12:14PM 4  sample, which does not even pretend to be randomized,

     12:14PM 5  statistically predictable.

     12:14PM 6            In the case of the MasterCard survey, there was some

     12:14PM 7  information about the rate of response, that is, the number of

     12:14PM 8  people who were invited to participate, versus the number of

     12:14PM 9  people who actually did participate.  In that case Judge Cote

     12:14PM10  found that the number of people who ultimately participated

     12:14PM11  was so small in relation to those who were contacted, that

     12:15PM12  that was a serious defect in the survey.

     12:15PM13            In our case, we don't even know.  We know how many

     12:15PM14  doctors and nurses actually participated.  But according to

     12:15PM15  the deposition testimony, it is unknown how many were actually

     12:15PM16  solicited.  There were payments made in both cases, people

     12:15PM17  paid if they would participate in the survey.  In the

     12:15PM18  MasterCard case there was the concession, observation by the

     12:15PM19  Court, that the questions being asked -- and that was a

     12:15PM20  confusion case, whether certain programs had sponsorship of

     12:15PM21  one bank versus another.  The Court observed that there's a

     12:15PM22  lot of additional information that the employees would have at

     12:15PM23  hand in order to make the kind of decisions that were being

     12:15PM24  analyzed by the survey.

     12:15PM25            And here, Dr. Reisetter conceded in his deposition
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     12:15PM 1  the very same things, that these health care providers have a

     12:15PM 2  lot more information available to them than just a quickie

     12:15PM 3  snapshot of some advertisement.

     12:16PM 4            And so, Your Honor, based on this MasterCard case,

     12:16PM 5  we would suggest, again, that this is not proper and

     12:16PM 6  admissible evidence, that if it has any probative value at

     12:16PM 7  all, that that probative value is outweighed under 403 by the

     12:16PM 8  danger of unfair prejudice; that this kind of testimony is

     12:16PM 9  simply unreliable.

     12:16PM10            As I talked about before -- and I recognize that

     12:16PM11  Professor Diamond has made the comments that she made in the

     12:16PM12  reference manual, but that's not a case decision.  This is a

     12:16PM13  case decision.

     12:16PM14            THE COURT:  Well, let me -- first, let me ask, how

     12:16PM15  many people were contacted?  I mean, can somebody tell me

     12:16PM16  that?

     12:16PM17            MR. KINDER:  Your Honor, David Kinder for KCI.  And

     12:16PM18  I'm going to handle this hearing for Dr. Reisetter.

     12:16PM19            THE COURT:  Sure.

     12:16PM20            MR. KINDER:  Your Honor, there are several

     12:16PM21  distinctions between what Dr. Reisetter did and what this case

     12:17PM22  stands for.  And if I could quickly go through those with Your

     12:17PM23  Honor.  And just by way of a little bit of background, Dr.

     12:17PM24  Riesetter is actually in the business of conducting surveys

     12:17PM25  with medical professionals.  That's what he does, handles huge
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     12:17PM 1  pharmaceutical companies when they make multi-million, if not

     12:17PM 2  multi-billion dollar decisions on marketing.  He has practical

     12:17PM 3  experience in conducting surveys.  He uses the exact surveys

     12:17PM 4  for those clients that he used in this case.

     12:17PM 5            When you look at what Dr. Reisetter did, Your Honor,

     12:17PM 6  he used an internet survey.  There were two different groups

     12:17PM 7  that he surveyed.  The first group were physicians.  And what

     12:17PM 8  he did is he went to a company called Delta Marketing

     12:17PM 9  Dynamics.  And they have panels.  A panel is a situation where

     12:17PM10  physicians have been previously contacted and have agreed to

     12:17PM11  serve on a panel when a request goes out for a survey.  It's

     12:18PM12  not a situation like a mall intercept or a telephone call.

     12:18PM13  This is different.  They have actually agreed to serve on a

     12:18PM14  panel.

     12:18PM15            What DMD did is they matched the specialists who

     12:18PM16  used the VAC -- for example, podiatrists, general surgeons,

     12:18PM17  orthopedic surgeons -- so that the percentages of those

     12:18PM18  physicians matched who was contacted.  Those physicians were

     12:18PM19  geographically dispersed across the country.  And so what they

     12:18PM20  did is they would send out an email request to a certain

     12:18PM21  number of physicians who were panel members that fit within

     12:18PM22  each category.

     12:18PM23            Then what would happen is -- and, for example, if I

     12:18PM24  could use you as an example, Your Honor.  You may periodically

     12:18PM25  get emails to participate in a survey.  You respond to the
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     12:18PM 1  email that says, yes, I want to participate.  They may have

     12:18PM 2  sent out a hundred requests for participation.  Say they have

     12:19PM 3  a target number of 50.  The first 50 people that respond

     12:19PM 4  within their criteria are in the survey.  So, for example, if

     12:19PM 5  you are 51 and you hit your mouse a split second after 50,

     12:19PM 6  you're not going to be in the survey.

     12:19PM 7            So this is different than a situation where they

     12:19PM 8  randomly went out and tried to contact a number of physicians,

     12:19PM 9  and a small number applied.  They actually had existing panels

     12:19PM10  who were interested in serving on a survey group, and doctors

     12:19PM11  responded.  So that's one distinction.

     12:19PM12            Now, there's a second group of folks that were

     12:19PM13  surveyed, and those are wound care nurses.  And I know we've

     12:19PM14  talked about physicians and nurses who deal in wound care.

     12:19PM15  What Dr. Reisetter did is he made the decision, and you can

     12:19PM16  hear his testimony, that nurses -- there are a whole lot of

     12:20PM17  them in the United States.  And only a small amount of them

     12:20PM18  actually participate in wound care.  Because a lot of them

     12:20PM19  work on an acute floor or in an ER room or somewhere else, a

     12:20PM20  doctor's office.

     12:20PM21            He thought the best way to handle this was to go get

     12:20PM22  nurses that were certified in wound care.  So he obtained a

     12:20PM23  list of nurses who were certified in wound care from the WOCN,

     12:20PM24  which is the Wound Ostomy Continence Nurse group, which is a

     12:20PM25  professional organization, that nurses who specialize in wound
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     12:20PM 1  care belong to.

     12:20PM 2            DMD then contacted these nurses who were

     12:20PM 3  specialists, made the same type of arrangement, where they

     12:20PM 4  would serve on a panel for a survey.  And then when the

     12:20PM 5  request went out for the survey, the nurses would respond.

     12:20PM 6            So this is a totally different situation from,

     12:20PM 7  say -- for example, they call you on a phonecall and just say,

     12:20PM 8  do you want to participate or not?  They actually set up

     12:21PM 9  panels where the participants elected to be in the survey.

     12:21PM10  They were geographically dispersed, as Diamond requires.  And

     12:21PM11  they participated in the survey and gave their answers.

     12:21PM12            THE COURT:  Let me ask, why do they -- why is the

     12:21PM13  survey cut off?  In other words, why is it that -- I guess in

     12:21PM14  this situation we had 75 physicians, the 76th -- I mean, why

     12:21PM15  wouldn't you just hear from all the physicians?  If you want

     12:21PM16  to just --

     12:21PM17            MR. MACON:  And, Your Honor, you can -- Dr.

     12:21PM18  Reisetter can answer that question.  But you set up a survey

     12:21PM19  so you have a target number, whether it's -- that has

     12:21PM20  significance, whether it's 75 or 100 or 150.  You pick the

     12:21PM21  number so that it has significance.  And all surveys are done

     12:21PM22  that way.  You do a cutoff once you have the number of

     12:21PM23  participants that you need to make your survey effective.

     12:21PM24            THE COURT:  Is it important to know the universe of

     12:21PM25  people you're contacting?  In other words, how do we arrive,
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     12:22PM 1  for example, at the 75 figure?  And maybe the doctor needs to

     12:22PM 2  tell me that.

     12:22PM 3            MR. KINDER:  And we can put him on the stand to tell

     12:22PM 4  you.  But there is significance of that, Your Honor, to folks

     12:22PM 5  that take surveys.

     12:22PM 6            THE COURT:  Let's do this, let me ask the doctor to

     12:22PM 7  come up.  Let's put him on the stand.  Let me talk to you for

     12:22PM 8  a minute, Doctor.  Come on over here.  I'll just swear you in.

     12:22PM 9  We'll have to swear you in again when the jury gets here.  But

     12:22PM10  just so I can have your testimony.  Please raise your right

     12:22PM11  hand.

     12:22PM12       (The oath was administered)

     12:22PM13            THE COURT:  Please be seated.  Let's you and I talk

     12:22PM14  a little bit, Doctor.

     12:22PM15            THE WITNESS:  Sure.

     12:22PM16            THE COURT:  It may be that these lawyers will want

     12:22PM17  to chime in.  Do help me with this.  I participate on a

     12:22PM18  judiciary committee, and we do a lot of surveying on that

     12:22PM19  committee.  And we're always looking to get, at least when we

     12:22PM20  do the surveying, of judges and so forth, we're looking to get

     12:22PM21  -- we have a particular -- 1,200 judges.  And we're looking to

     12:22PM22  get back normally a response of 25 percent, or something that

     12:23PM23  we think is pretty good.  So do you know what your total

     12:23PM24  universe of contacts are in this kind of survey?

     12:23PM25            THE WITNESS:  We can take the physician one and the
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     12:23PM 1  nurse one separately.

     12:23PM 2            THE COURT:  Okay.  Let's do that.

     12:23PM 3            THE WITNESS:  The physician one would be the

     12:23PM 4  universe of all physicians who take care of wound patients.

     12:23PM 5  Unfortunately, there's no list that exists of all physicians

     12:23PM 6  that have treated, for example, three patients within the last

     12:23PM 7  month.  So I have no idea what the entire -- nobody has any

     12:23PM 8  idea what the entire universe of those physicians are.

     12:23PM 9            THE COURT:  Do you know the universe that you

     12:23PM10  contacted?

     12:23PM11            THE WITNESS:  Yes.

     12:23PM12            THE COURT:  What was that?

     12:23PM13            THE WITNESS:  What we did is we have a panel at DMD

     12:23PM14  of all the physicians that have agreed to participate.  Then

     12:23PM15  we talked to people at KCI and said, who prescribes these

     12:23PM16  products?  Because if 25 percent of the people that prescribe

     12:23PM17  these products are general surgeons, I wanted 25 percent of

     12:23PM18  them in my sample.

     12:23PM19            So I set a target of 75.  And we can talk about

     12:24PM20  sample size a little bit.  But I set a target of 75.  And I

     12:24PM21  put 25, or whatever that number was, from that group.  And I

     12:24PM22  figured out how many people I need to recruit from this panel

     12:24PM23  of hundreds, if not thousands, of physicians that DMD has.

     12:24PM24  Then we asked them if they would be interested in

     12:24PM25  participating.  They click on the website, enter the user name
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     12:24PM 1  and password, and take the survey from there.  So that's how

     12:24PM 2  we selected it.

     12:24PM 3            We had hundreds of physicians to choose from.  Some

     12:24PM 4  of them didn't qualify just because they didn't see enough

     12:24PM 5  wound care patients or wound patients over the last month.

     12:24PM 6            THE COURT:  So these people have to come on -- in

     12:24PM 7  the survey, tell you how many times they dealt with wound

     12:24PM 8  patients over the last month, for example?

     12:24PM 9            THE WITNESS:  Yes.  That's called a screening

     12:24PM10  question, yes.

     12:24PM11            THE COURT:  And so I understand, how did you pick

     12:24PM12  the number 75?  And what is inside that number?  How many

     12:24PM13  general surgeons or plastic surgeons?  So tell me how did

     12:25PM14  that.

     12:25PM15            THE WITNESS:  We chose 75 for several different

     12:25PM16  reasons.  There's two ways that you can really look at it, at

     12:25PM17  selecting the sample size.  One of them is probability based

     12:25PM18  sampling, which, unfortunately, since we don't know the

     12:25PM19  universe, we're not able to do.

     12:25PM20            The other is, what do I need in statistics -- for

     12:25PM21  the statistical methods that I'm going to use, in order to

     12:25PM22  make the analysis that I need to make?  So, for example, if

     12:25PM23  I'm going to compare men versus women and say, is there any

     12:25PM24  differences between men versus women?  Statistics tell me I

     12:25PM25  need to have at least 30 in each one of those two groups, so
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     12:25PM 1  that I compare those two groups.  I didn't make any

     12:25PM 2  cross-group comparisons.  All I did was say, 75 percent of the

     12:25PM 3  people believed this, or 25 percent of the people believed

     12:25PM 4  this.  Because of that, the minimum I would have needed was --

     12:25PM 5  according to the central limit theorem -- they call that.  The

     12:25PM 6  minimum that I would have needed --

     12:25PM 7            THE COURT:  According to the what?

     12:25PM 8            THE WITNESS:  It's called the central limit theorem.

     12:25PM 9  I'm sorry.

     12:25PM10            THE COURT:  Okay.  Could you tell me in layman's

     12:25PM11  terms what the central limit theorem is?

     12:26PM12            THE WITNESS:  Sure.  All the statistics that are

     12:26PM13  used, the high level statistics that are used, are based on

     12:26PM14  the mean.  And your mean is pretty meaningless until at least

     12:26PM15  you get 30 in your sample.  It'll be too broad.  It might be

     12:26PM16  too low or too high.  You get 30 in your sample, they call it

     12:26PM17  firming up the mean.  And you can start making cross-group

     12:26PM18  comparisons that way.

     12:26PM19            I didn't want to do 30.  I don't feel comfortable

     12:26PM20  only doing 30.  But there's limitations on the top end of how

     12:26PM21  many you can do as well.  We were comfortable, and I'm

     12:26PM22  comfortable with the fact that if we did 75, that it's a good

     12:26PM23  representation.  And since we weren't doing any -- we're not

     12:26PM24  doing any cross-group comparisons, that that would be an

     12:26PM25  appropriate number.
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     12:26PM 1            THE COURT:  So that was in the physicians.  How did

     12:26PM 2  you get the nurses?

     12:26PM 3            THE WITNESS:  Yes.  We were shooting for 75 nurses

     12:26PM 4  in each group.  And unfortunately, when we realized that of

     12:26PM 5  all the nurses out there, the ones that are certified are

     12:26PM 6  maybe between three and five thousand -- again, there's not a

     12:26PM 7  complete universe there either.  And we were only able to get

     12:27PM 8  our hands on a list of between six and seven hundred nurses, I

     12:27PM 9  had to take my sample size down to 60 because I was afraid I

     12:27PM10  wouldn't be able to get enough people to participate.  And if

     12:27PM11  you remember, there was -- originally there was two studies,

     12:27PM12  each with 60 nurses in it.

     12:27PM13            And once we decided to do that -- or I was asked to

     12:27PM14  do that second study, I had to take the first one down to 60

     12:27PM15  to make sure that I was able to get enough to participate in

     12:27PM16  the second study.  So I still had twice what the central limit

     12:27PM17  theorem tells me I need, but it's -- it would have been nice

     12:27PM18  to have 75.

     12:27PM19            THE COURT:  Okay.  And just recall for me, you --

     12:27PM20  these studies are conducted for business plans, you know,

     12:27PM21  advertising models and so forth.  How many times -- I know

     12:28PM22  it's in your materials.  How many times have you done this?

     12:28PM23            THE WITNESS:  We probably have 30 active projects

     12:28PM24  going on at MME right now.  And ten of them have some sort of

     12:28PM25  research associated with them.  And I would say about half of
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     12:28PM 1  those are this kind of internet-based survey with physicians.

     12:28PM 2            And the reason the companies feel comfortable doing

     12:28PM 3  this is, as Diamond says, as long as you randomly select --

     12:28PM 4  like, I decided I need, for example, 25 general surgeons.  As

     12:28PM 5  long as I take the panel and generally select the people I'm

     12:28PM 6  going to -- or randomly select the people I'm going to invite

     12:28PM 7  to participate to fill those 25 doctors, you get a good enough

     12:28PM 8  representation across the country that it gives you a good

     12:28PM 9  idea that you can make business decisions upon.

     12:28PM10            THE COURT:  And just recall for me then your final

     12:28PM11  opinions.

     12:28PM12            THE WITNESS:  My final opinions?

     12:28PM13            THE COURT:  Of these surveys.

     12:28PM14            THE WITNESS:  Based on the surveys, the nurses and

     12:29PM15  the physicians -- yes, the nurses and the physicians were

     12:29PM16  misled, a significant number of them, into believing that they

     12:29PM17  provided the same therapy.

     12:29PM18            THE COURT:  Tell me what your -- just help me again.

     12:29PM19  What was your instrument?  I mean, how many questions, so

     12:29PM20  forth?

     12:29PM21            THE WITNESS:  There were about less than 20.  It was

     12:29PM22  -- it was really not a complex survey.  We go through the

     12:29PM23  screening questions, two or three screening questions.  Do you

     12:29PM24  take care of patients?  Are you the one that decides whether

     12:29PM25  or not -- or what product is being used?  How many patients
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     12:29PM 1  have you treated for wound care over the last month?

     12:29PM 2            Once they enter through that and make it through the

     12:29PM 3  screening process, we ask them a list of demographic

     12:29PM 4  questions.  How old are you?  How long have you been in

     12:29PM 5  practice?  Those kinds of things.

     12:29PM 6            When we get down to the meat of the research, we

     12:29PM 7  asked them very few questions.  One, we showed them the ad.

     12:29PM 8  And we said, what's the main message of this ad?  And what

     12:29PM 9  does that main message mean to you?  And then we showed it to

     12:30PM10  them again and said, what other messages are important in this

     12:30PM11  ad?  What's the second message?  And what does that mean to

     12:30PM12  you?

     12:30PM13            And then we did what we call content analysis to try

     12:30PM14  and cluster those into groups.  Was it efficacy?  Was it

     12:30PM15  safety?  Was it, this is convenient, whatever it is.  And what

     12:30PM16  we found is that a significant number of the nurses and

     12:30PM17  physicians said, this message of cost-effectiveness or cost

     12:30PM18  savings is one of the main messages here.  That's what they're

     12:30PM19  trying to convey to me.  And since I personally believe that

     12:30PM20  that statement is not true, then that would be false from my

     12:30PM21  perspective, but it would be misleading, as well, to them.

     12:30PM22            Then we asked them several questions.  And it's my

     12:30PM23  understanding that most of the questions from here on out are

     12:30PM24  about FDA clearance and some of the issues that we're not

     12:30PM25  going to be talking about.  But the significant question that
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     12:30PM 1  we asked towards the end of the survey, applicable to this,

     12:30PM 2  is, based on these advertisements, do you believe the products

     12:31PM 3  provide the same therapy, had the same outcomes basically?

     12:31PM 4  And a significant number of the nurses and physicians again

     12:31PM 5  stated that they believed that they did have the same outcomes

     12:31PM 6  based on the comparative nature of the ads.

     12:31PM 7            THE COURT:  Okay.  You know, I've got so much paper

     12:31PM 8  here.  Can someone hand me the doctor's report?

     12:31PM 9            MR. SADLER:  Which one?  There are several.

     12:31PM10            THE COURT:  Well, all of them.  Just let me look at

     12:31PM11  all of them for a minute.  I know you -- if you've got them

     12:31PM12  there?

     12:31PM13            MR. MACON:  We've got them.  Your Honor, there's a

     12:31PM14  main report, and then I believe there are five rebuttal and

     12:31PM15  reply reports.  There's a main report which is relatively

     12:31PM16  short.

     12:31PM17            THE COURT:  Let me -- thank you for that.  Let me --

     12:31PM18  Mr. Kinder can just show them to me here.

     12:31PM19            MR. KINDER:  Yes, Your Honor.

     12:31PM20            MR. MACON:  And as he said, and I'm sure you

     12:31PM21  understand, originally he was talking about the FDA issue, the

     12:31PM22  CMS issue, issues that have been taken out of the case now.

     12:32PM23  And so he's down to -- down to two specific issues.

     12:32PM24            THE COURT:  Right.

     12:32PM25            MR. KINDER:  Your Honor, may I approach?
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     12:32PM 1            THE COURT:  Sure, Mr. Kinder.  Hand it to Mr.

     12:32PM 2  Babaian here.  Let me just take a quick look.

     12:32PM 3            MR. KINDER:  And, Your Honor, if I may explain, I

     12:32PM 4  handed you two reports.  The first report is the main report

     12:32PM 5  of Dr. Reisetter on his survey results.  And that includes the

     12:32PM 6  survey instrument, the ads that were tested and the responses

     12:32PM 7  of the individual participants to the survey.

     12:32PM 8            The second report is the supplemental report that

     12:32PM 9  brings up to date with some additional nurse respondents who

     12:32PM10  were part of the survey.

     12:32PM11            THE COURT:  Okay.

     12:32PM12            MR. KINDER:  And so, taken together, those are the

     12:32PM13  original report of Dr. Reisetter and the cases that relates to

     12:32PM14  the surveys that he did on the ads?

     12:32PM15            THE COURT:  Great.  Thank you very much, Mr. Kinder.

     12:32PM16  If y'all would just give me one second.

     12:32PM17       (Pause)

     12:37PM18            THE COURT:  When you say that this is a proper

     12:37PM19  statistical method, tell me just a little bit about that.

     12:37PM20  Recognized -- I know Dr. Diamond talk about it in her piece.

     12:37PM21  How is it -- just give me some information about that.

     12:37PM22            THE WITNESS:  It would have, I guess, more to do

     12:37PM23  with the research methods as opposed to the statistics.  We

     12:37PM24  really didn't use a lot of high level statistics on this.  But

     12:38PM25  the research methods are pretty common for what's being done
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     12:38PM 1  with physicians and nurses.

     12:38PM 2            The web based survey, for example, is extremely

     12:38PM 3  common.  Everything that we do when we're interviewing

     12:38PM 4  physicians and asking them yes and no questions, lots of

     12:38PM 5  physicians -- yes or no or multiple-choice questions, we do it

     12:38PM 6  all web based.  Physicians like that because they can take it

     12:38PM 7  at night.  You don't have to get them on the phone and

     12:38PM 8  interrupt them.  We think we get better data that way.  And

     12:38PM 9  it's very quick and it's very convenient.

     12:38PM10            You have to use panels.  One, because, again, of

     12:38PM11  speed.  And two, these companies, like DMD, who have been

     12:38PM12  doing this for 20 or 25 years, have such a pool of physicians

     12:38PM13  to randomly select from -- again, it's not the whole universe,

     12:38PM14  but they've got hundreds, if not thousands, of names every

     12:38PM15  subspecialty, pharmacy, everything.  And I can randomly select

     12:38PM16  from that group.  So I can extrapolate to that group, but I

     12:38PM17  can't extrapolate to the whole population.

     12:38PM18            THE COURT:  When you say research based, not

     12:39PM19  statistics based, tell me -- help me make the differentiation.

     12:39PM20            THE WITNESS:  Okay.  There's proper research

     12:39PM21  methods, like the order of the questions, how you decide who

     12:39PM22  gets the survey.  It's the technical pieces of the decision

     12:39PM23  making of putting the survey together and getting it out.

     12:39PM24  What do you want to say?  Who do you want to see it?  How many

     12:39PM25  do we need?  Those kinds of things.
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     12:39PM 1            And then the statistics are, am I going to use

     12:39PM 2  progression analysis?  Am I going to use -- am I going to just

     12:39PM 3  report means.  So there's two different pieces to it.  So

     12:39PM 4  that's what Ph.D.s do, is they get schooling on research

     12:39PM 5  methods, and they get schooling on statistics, and we put the

     12:39PM 6  two together.

     12:39PM 7            THE COURT:  Well, of course, I'm not a statistician

     12:39PM 8  or a researcher.  How long have you been doing this?

     12:39PM 9            THE WITNESS:  I got my Ph.D. -- I've had my Ph.D.

     12:39PM10  for about five years now.  And I work for a company called

     12:40PM11  Medical Marketing and Economics.  We've been doing research in

     12:40PM12  the industry for that long.  My first publication as a

     12:40PM13  graduate student was in the late '90s, '97, '96, somewhere in

     12:40PM14  there.  So I've been involved in research methods since I

     12:40PM15  started grad school in 1993 on my Ph.D. level.

     12:40PM16            I've also done -- I've also got a masters in

     12:40PM17  business administration.  We did some research methods and

     12:40PM18  small research.  I wouldn't want anything I did in the '80s

     12:40PM19  published.  But I've been doing this off and on my whole

     12:40PM20  career.  I started as a pharmacist in 1985.  But really

     12:40PM21  started doing it from a Ph.D. standpoint, graduate standpoint

     12:40PM22  and research since 1993.

     12:40PM23            THE COURT:  Well, you know, one of the problems I

     12:40PM24  have to look at is reliability.

     12:40PM25            THE WITNESS:  Certainly.
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     12:40PM 1            THE COURT:  How do you -- how do you determine

     12:40PM 2  reliability of surveys like this?

     12:41PM 3            THE WITNESS:  What you do -- and Diamond does a nice

     12:41PM 4  job of lining this out.  It goes to bias.  What are you doing

     12:41PM 5  to reduce bias?  And you do things like make sure you get a

     12:41PM 6  geographic representation all the way across the United

     12:41PM 7  States.  If I just did a poll of 30 people in the closest

     12:41PM 8  mall, that wouldn't tell me anything about opinions in this

     12:41PM 9  courthouse or opinions in Dallas.  So you have to get a

     12:41PM10  randomly selected group of people all the way across the

     12:41PM11  nation.  You have to make sure that the population that's

     12:41PM12  taking your test as closely represents the whole population as

     12:41PM13  much as possible.

     12:41PM14            So you do things like stratify, we call it, by

     12:41PM15  physician type.  If 25 percent of the physicians that write

     12:41PM16  for these products are general surgeons, then 25 percent of my

     12:41PM17  sample ought to be general surgeons.  So you can do things

     12:41PM18  like that to decrease the bias.  And that's what increases

     12:41PM19  your reliability.  And as you said, I can't put -- I could

     12:41PM20  calculate confidence intervals around there.  I didn't because

     12:42PM21  she told me not to but --

     12:42PM22            THE COURT:  Because I told you?

     12:42PM23            THE WITNESS:  Because she told me not to.  She says

     12:42PM24  when -- you don't do probability based sampling.  When you

     12:42PM25  don't know what your whole population is, don't calculate your
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     12:42PM 1  confidence intervals and put them in a report because that

     12:42PM 2  would be improper.  That's extremely conservative from a

     12:42PM 3  research methodology standpoint, but I respect that.  And I

     12:42PM 4  didn't calculate it, and I didn't put them in.

     12:42PM 5            THE COURT:  When you talk about "she" --

     12:42PM 6            THE WITNESS:  I am sorry.  Sherry Diamond.

     12:42PM 7            THE COURT:  Okay.  Dr. Diamond.

     12:42PM 8            THE WITNESS:  Yeah, Dr. Diamond.

     12:42PM 9            THE COURT:  So you used her approach in this manual

     12:42PM10  to do your work.  Is that what you're telling me?

     12:42PM11            THE WITNESS:  The way I did it is, there's lots of

     12:42PM12  books on my shelf on survey methodology and research methods.

     12:42PM13  And so there's kind of a general accepted way that you do

     12:42PM14  these things, how you select the samples and who gets the

     12:42PM15  report and how you go about getting this survey in their

     12:42PM16  hands.

     12:42PM17            So I put it together.  I showed it to a couple of my

     12:43PM18  colleagues who are also Ph.D. trained guys.  Two of them are

     12:43PM19  pharmacists as well.  Had them look at it for flow.  They call

     12:43PM20  it face validity.  And I also gave it to David Stewart who is

     12:43PM21  a professor at University of Southern California.  He, I

     12:43PM22  believe, is the retired dean over there and has a Ph.D. in

     12:43PM23  consumer behavior and very well respected on the consumer

     12:43PM24  side.  So I had him validate it, too, for face validity,

     12:43PM25  before I ever -- took it back, and then I looked at Diamond,
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     12:43PM 1  and said, am I consistent with Diamond?  And that was really

     12:43PM 2  the only thing that I probably would have done differently

     12:43PM 3  after looking at Diamond, is not reporting those confidence

     12:43PM 4  intervals, because I think -- I think it's an appropriate

     12:43PM 5  thing to do given our population, but I respect her opinion.

     12:43PM 6            THE COURT:  And so what would you have done?  How

     12:43PM 7  would you have reported the confidence levels?

     12:43PM 8            THE WITNESS:  What you do in academic literature is

     12:43PM 9  you would report the confidence intervals.  And then in the

     12:44PM10  limitations -- this is the nice thing about academic research,

     12:44PM11  is you get to have a list of limitations on the back end.  And

     12:44PM12  you would say that, I cannot with a hundred percent confidence

     12:44PM13  generalize this to the entire population, but here's what I

     12:44PM14  did to limit my bias, so that you can depend on my number.

     12:44PM15            THE COURT:  And so you can't give us a -- kind of a

     12:44PM16  reliability factor of, you know, 20 percent or 50 percent or

     12:44PM17  100 percent?

     12:44PM18            THE WITNESS:  I mean, I could tell you what the

     12:44PM19  calculated confidence intervals are, but I didn't report them.

     12:44PM20            THE COURT:  So you can't report this with a hundred

     12:44PM21  percent confidence, correct?

     12:44PM22            THE WITNESS:  No.  And the way this works is if

     12:44PM23  you've got a 95 percent confidence interval, what that tells

     12:44PM24  the reader is that if I did this same sample the same way you

     12:44PM25  did it a hundred times, 95 of the 100 times here's the range
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     12:44PM 1  around your number that you would expect to find.  Okay.

     12:45PM 2  That's a calculated statistical confidence interval.  She

     12:45PM 3  says, don't do that in this instance.

     12:45PM 4            But that doesn't mean that that range doesn't exist.

     12:45PM 5  I don't know if I -- for example, if I found that it was 75

     12:45PM 6  percent of physicians, I don't know if it would be 76 next

     12:45PM 7  time or 74 next time.  But given my experience and given what

     12:45PM 8  I know about research methods, I know it would be pretty close

     12:45PM 9  because we did the random selection, the things that she talks

     12:45PM10  about to reduce bias, to get what she cites, I believe, as a

     12:45PM11  rough indicater of what's going on in the marketplace.

     12:45PM12            THE COURT:  Tell me a little bit more about this

     12:45PM13  Delta Marketing Dynamics.  Tell me about that.

     12:45PM14            THE WITNESS:  Okay.  They are a company that

     12:45PM15  specializes in helping companies like me, like us, perform

     12:46PM16  this research.  They're not Ph.D. researchers, but they gather

     12:46PM17  information and gather data and gather names and panels of

     12:46PM18  people that are willing to participate in the research.  I

     12:46PM19  have been working with them for about five years.  Our senior

     12:46PM20  partner has been working with them probably a little over 20

     12:46PM21  years and knows the founding father of Delta Marketing

     12:46PM22  Dynamics.  He has 20 years of experience with them.  He

     12:46PM23  unfortunately passed away, but we're working with his son.

     12:46PM24  But we've worked with them extensively to identify the

     12:46PM25  physicians that we need to -- or nurses or pharmacists that we
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     12:46PM 1  need to include in these studies.

     12:46PM 2            I work with a lady by the name of Patty Trainer over

     12:46PM 3  there, and I found her to be really helpful.  She's got a

     12:46PM 4  masters in psychology.  And she's really good, if I tell her

     12:46PM 5  to -- that I need the stratification technique, that I just

     12:46PM 6  described earlier of 25 percent general surgeons, she's really

     12:46PM 7  good at being able to get that for me.

     12:46PM 8            And then they conduct also -- I'm sorry.  They

     12:46PM 9  conduct the research, too.  They house the computer that

     12:47PM10  collects the data from those web-based surveys.

     12:47PM11            THE COURT:  Beyond this paragraph you have for Delta

     12:47PM12  Marketing Dynamics, I'm sure there's a more extensive

     12:47PM13  description of what they do, correct?  Just to tell -- they

     12:47PM14  conduct field research.  And so what they -- what they do is

     12:47PM15  -- how do they compile their extensive list of health care

     12:47PM16  providers?

     12:47PM17            THE WITNESS:  There's several ways you can do it.

     12:47PM18  And one of the main ways that they do, it's exactly what we

     12:47PM19  did with the wound care, which is go find the people at

     12:47PM20  associations.  You can buy association lists.  American

     12:47PM21  Pharmacy Association has a pretty comprehensive list, not an

     12:47PM22  entire list, but they have a pretty good list of the

     12:47PM23  pharmacists in the country.  You can go to the state

     12:48PM24  associations and get lists.  In over 20 years they've been

     12:48PM25  able to maintain this database and know and talk and
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     12:48PM 1  communicate with these people to keep them on panels.

     12:48PM 2            So their hope is to have several hundred of each

     12:48PM 3  different specialty and subspecialty available, that of all --

     12:48PM 4  they've got their information on file, all agreed to

     12:48PM 5  participate in these surveys, and have easy access for people

     12:48PM 6  like us to do this research.

     12:48PM 7            THE COURT:  Okay.  Mr. Kinder, you wish to ask -- is

     12:48PM 8  it Dr. Reisetter?

     12:48PM 9            THE WITNESS:  Reisetter.

     12:48PM10            THE COURT:  Reisetter.  Dr. Reisetter.  Do you want

     12:48PM11  to ask Mr. Reisetter some questions?

     12:48PM12            MR. KINDER:  Sure, Your Honor.  And I think the

     12:48PM13  easiest way to remember his name because I mispronounced it

     12:48PM14  for about a year, is it rhymes with easter, but it has an R in

     12:48PM15  it.  And so it's Reisetter.

     12:48PM16            THE COURT:  That's excellent.  Thank you.

     12:48PM17  BY MR. KINDER:

     12:48PM18  Q.  Dr. Reisetter, just a couple of questions.  I think we've

     12:48PM19  covered a lot of the information.  And just a few, sort of

     12:48PM20  clarifications.  Can you please tell the Judge who some of

     12:49PM21  your clients are at MME?

     12:49PM22  A.  The pharmaceutical industry is our largest -- and medical

     12:49PM23  industry health care industry is our largest client base.

     12:49PM24  It's people like Pfizer, Eli Lilly, Schering Plough, Bayer.

     12:49PM25  We do a lot of work for those people.
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     12:49PM 1  Q.  Now, it's my understanding you can't tell us specific

     12:49PM 2  products you've worked on because of confidentiality

     12:49PM 3  agreements.  But if you could tell us product categories where

     12:49PM 4  you've done research just like this for your customers?

     12:49PM 5  A.  What I tell people is that on television at night when you

     12:49PM 6  see those ads for prescription drugs, you see them for sleep,

     12:49PM 7  we worked with a drug in that class.  Asthma, we've worked

     12:49PM 8  with a drug in that class.  All the classes of drugs that you

     12:49PM 9  see on television, we've worked in all those.  There's

     12:49PM10  probably not a therapeutic class that we haven't worked on of

     12:49PM11  the top 25 or 30.

     12:49PM12  Q.  And when you talk about working with these customers, are

     12:49PM13  you doing surveys like the one you did in this case?

     12:49PM14  A.  Yes.

     12:49PM15  Q.  And give us -- I think you said that currently you're

     12:50PM16  working on about 30 projects and you have ten of these going

     12:50PM17  on.  Is that all that y'all do, or is it more than that?

     12:50PM18  A.  Well, we also -- a small segment, like 15 percent of our

     12:50PM19  business right now, is litigation support, too.  But between

     12:50PM20  litigation support and market research, market strategy,

     12:50PM21  pricing research and pricing strategy, that's pretty

     12:50PM22  comprehensive list of what we do.

     12:50PM23            THE COURT:  And so when you say marketing

     12:50PM24  strategies, in other words, you will contact -- I guess, give

     12:50PM25  me an example of marketing sort of questionnaire or whatever.
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     12:50PM 1            THE WITNESS:  Sure.  Yeah.  What we'll do -- and it

     12:50PM 2  goes back to what we were saying earlier.  We -- if -- you

     12:50PM 3  need to know what message resonates, for example.  That's one

     12:50PM 4  of the pieces that you might need to know.  So you test

     12:50PM 5  messages.  And you'd show an ad to a hundred physicians.  And

     12:50PM 6  then you'd collect the data on that.  That would be market

     12:50PM 7  research.

     12:50PM 8            And then once you collect that data and put it

     12:50PM 9  together with all these other pieces of market research you've

     12:50PM10  put together, at some point you have to make a decision about

     12:51PM11  what your strategy is going to be.  I'm going to call on

     12:51PM12  doctors.  We're going to give them this message.  This is how

     12:51PM13  often we're going to give it to them.  So we help them not

     12:51PM14  only do the research to get to the solutions, but we help them

     12:51PM15  through that process and give them solutions.

     12:51PM16            THE COURT:  Okay.  And you do this as a general

     12:51PM17  matter in your business supporting these companies and their

     12:51PM18  marketing efforts and other efforts?

     12:51PM19            THE WITNESS:  Yes.  We're consultants for their

     12:51PM20  marketing departments and their pricing departments.

     12:51PM21            THE COURT:  Okay.  Go ahead, Mr. Kinder.

     12:51PM22  BY MR. KINDER:

     12:51PM23  Q.  You were talking about confidence levels.  And I know that

     12:51PM24  Dr. Diamond talks about in her article that you shouldn't do

     12:51PM25  those in litigation-based surveys.  Is that something that's
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     12:51PM 1  relatively easy to do?

     12:51PM 2  A.  Yes.

     12:51PM 3  Q.  So if the Judge wanted you to do that, you could do it?

     12:51PM 4  A.  Be happy to.

     12:51PM 5  Q.  Another question, when you talk about DMD, does DMD

     12:51PM 6  specialize in health care marketing research?

     12:51PM 7  A.  Yes.  They started off in pharmacy and worked from there.

     12:51PM 8  But yes, they specialize in health care.

     12:51PM 9            MR. KINDER:  Your Honor, I think you've covered the

     12:52PM10  topics that you set out in the original hearing that you

     12:52PM11  wanted to cover.

     12:52PM12            THE COURT:  Let me see what Mr. Sadler wants to add

     12:52PM13  here.

     12:52PM14            MR. SADLER:  Yes, Your Honor.

     12:52PM15  BY MR. SADLER:

     12:52PM16  Q.  Dr. Reisetter, in this kind of survey you're doing, when

     12:52PM17  you're trying to determine the effect of some information on

     12:52PM18  these people, use of a control group is important; isn't that

     12:52PM19  right?

     12:52PM20  A.  Use of a control to control for previous conditions, as

     12:52PM21  Diamond puts it, is necessary.  And there's a couple of

     12:52PM22  different ways to do that kind of control.

     12:52PM23  Q.  All right.  And in this, you did not use -- and I'm

     12:52PM24  quoting the words from your deposition.  You did not use an

     12:52PM25  experimental design control group, did you?
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     12:52PM 1  A.  We did not use a control group.  We used what we call a

     12:52PM 2  control question.  There's a couple of different ways you can

     12:52PM 3  control for previous impressions.

     12:52PM 4  Q.  You did not use a control group?

     12:52PM 5  A.  I did not, by design, use a control group, yes.

     12:52PM 6  Q.  All right.  And in the questions that you asked for most

     12:52PM 7  of the survey, it was yes or no.  You did not provide a no

     12:53PM 8  opinion option for most of the survey, right?

     12:53PM 9  A.  I chose -- because I was --

     12:53PM10  Q.  Sir, it will go a lot faster.  You didn't offer that no

     12:53PM11  opinion option, did you?

     12:53PM12  A.  I chose not to offer that.

     12:53PM13  Q.  Okay.  But I think you told us candidly in your deposition

     12:53PM14  that if you had offered the no opinion option, that would have

     12:53PM15  changed the percentages that you reported, right, sir?

     12:53PM16  A.  It would have changed the percentages but wouldn't have

     12:53PM17  necessarily made them more valid.

     12:53PM18  Q.  I understand.

     12:53PM19            Now, on the -- I think you have told us, and I want

     12:53PM20  to be real clear, of the -- we have 75 physicians and 60

     12:53PM21  nurses.  That's who actually participated in this

     12:53PM22  internet-based survey, right?

     12:53PM23  A.  Yes.

     12:53PM24  Q.  And I think you told us candidly in your deposition that

     12:53PM25  you couldn't locate a peer reviewed article about the use of
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     12:53PM 1  internet-based surveys, right?

     12:53PM 2  A.  I have -- I have looked to try and find -- although

     12:53PM 3  Diamond talks about the use of web-based surveys and its

     12:53PM 4  appropriateness in litigation.  So yes, in the peer reviewed

     12:54PM 5  literature that I've looked at, you're right.  But I know that

     12:54PM 6  it is appropriate for litigation because Diamond talks about

     12:54PM 7  it.

     12:54PM 8  Q.  All right.  And so as far as how representative -- you

     12:54PM 9  talked about the panel and these groups, and there's hundreds

     12:54PM10  or even thousands of members.  You don't know how

     12:54PM11  representative these 75 physicians or 60 nurses are, do you?

     12:54PM12  There's no way for you to know that.

     12:54PM13  A.  As I said, there's no way to identify the population so

     12:54PM14  Diamond says use panels.

     12:54PM15  Q.  And the panels are people who have -- I take it they have

     12:54PM16  self-selected.  That is, they said, hey, I'm available.  I'm

     12:54PM17  willing to participate if you guys want to survey me about

     12:54PM18  something, right?

     12:54PM19  A.  That is true.

     12:54PM20  Q.  And that right there is an element of bias, isn't it?

     12:54PM21  A.  It can be.  It can be.  But fortunately, we get really,

     12:54PM22  really good results doing that in my industry.  And companies

     12:54PM23  make multi-million, if not multi-billion dollar decisions

     12:54PM24  based on the rough indicater of what's going on in the market

     12:55PM25  that that provides.
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     12:55PM 1  Q.  People volunteering, self-selecting for participation in a

     12:55PM 2  survey, that's a form of bias, isn't it?

     12:55PM 3  A.  It can be.  It can be.

     12:55PM 4  Q.  And that's the process that started what ultimately led to

     12:55PM 5  your selection of 75 doctors and 60 nurses.  These are people

     12:55PM 6  who at some point said, I volunteer.  Call me if you want me

     12:55PM 7  in a survey?

     12:55PM 8  A.  It is a panel.  It is a panel.  And as I said, they're

     12:55PM 9  appropriate for this kind of research.

     12:55PM10  Q.  And if I understood you right when you were going through

     12:55PM11  the process, you said, as people pass the screening questions

     12:55PM12  and then they log on the internet, once that 75th person

     12:55PM13  reaches it, then no more can participate, whether they might

     12:55PM14  be appropriate candidates or not; is that right?

     12:55PM15  A.  Yes.  You determine what your sample size is.  And as soon

     12:55PM16  as you get to that point, for budgetary reasons and all sorts

     12:55PM17  of reasons, you cut it off.

     12:55PM18  Q.  All right.  Two more questions.  You asked these folks --

     12:55PM19  your sort of $64,000 question was, would you expect the

     12:56PM20  BlueSky device to have features that are, in essence, similar

     12:56PM21  to the VAC?  That was sort of your penultimate question,

     12:56PM22  wasn't it?  You would expect them to have features similar?

     12:56PM23  A.  I don't think the question had anything to do with

     12:56PM24  features.  It had to do with outcomes.

     12:56PM25  Q.  You would expect it to have the same outcome, right?
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     12:56PM 1  A.  Yes.

     12:56PM 2  Q.  You asked about their expectations, didn't you, in a

     12:56PM 3  number of ways?

     12:56PM 4  A.  Yes, we did.

     12:56PM 5  Q.  But you did not ask any question along the lines of,

     12:56PM 6  knowing this information, or based on this information I've

     12:56PM 7  shown you, would that change your decision or change your mind

     12:56PM 8  about which of these two products to select?  You didn't ask a

     12:56PM 9  question like that, did you?

     12:56PM10  A.  When asked to do this research, that was not part of the

     12:56PM11  original research questions.  So that is not something that we

     12:56PM12  asked.

     12:56PM13  Q.  Well, you never asked any question that said, okay,

     12:56PM14  doctor, okay, nurse, now that I've shown you this stuff, does

     12:56PM15  that change your mind on which product you want to use?  You

     12:56PM16  didn't ask that question.

     12:56PM17  A.  We would ask them their expectations.  We did not follow

     12:56PM18  them to their purchase decision and find out what they

     12:57PM19  ultimately did.

     12:57PM20  Q.  All right.  And last question.

     12:57PM21  A.  And --

     12:57PM22  Q.  Go ahead.  I didn't mean to --

     12:57PM23  A.  And one of the reasons we don't do this in this research

     12:57PM24  because it's well-known in social science that behavioral

     12:57PM25  intent has nothing to do with behavior.  For example, if you
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     12:57PM 1  asked somebody how many people are going to quit smoking this

     12:57PM 2  year?  And then at the end of the year how many people quit

     12:57PM 3  smoking, it would be drastically different.  So I wouldn't

     12:57PM 4  want to put a lot of weight on a behavioral intent question

     12:57PM 5  like that.

     12:57PM 6  Q.  We've been provided, and I gave my only copy to the Judge,

     12:57PM 7  a demonstrative exhibit that I think is proposed to be used

     12:57PM 8  with you, which sets forth a certain percentage calculated out

     12:57PM 9  to the tenth decimal point of nurses were misled and a certain

     12:57PM10  percentage where doctors were misled.  And I need to ask you

     12:57PM11  this question.  Isn't it true, sir, that if we went out and

     12:57PM12  did your same exact survey today, did it the exact same way,

     12:57PM13  we have no idea what percentages you would come up with,

     12:57PM14  right?

     12:57PM15  A.  You would not know what the exact number of your next --

     12:57PM16  of your next survey would be.  There's no way of calculating

     12:58PM17  that.  Even if you did calculate confidence intervals, it

     12:58PM18  doesn't tell me what my next one's going to be.  It's going to

     12:58PM19  be 75 percent, 76 percent, 74.  But if you decrease the biases

     12:58PM20  upfront, you can emulate the population.

     12:58PM21  Q.  Sir, as a scientist, you can't tell us with any confidence

     12:58PM22  whether the number, instead of 73.3, might be 70, might be 67,

     12:58PM23  maybe 89?  You just can't tell us that beyond just speculating

     12:58PM24  company, can you?

     12:58PM25  A.  I'm confident that the numbers would be very similar.
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     12:58PM 1  Q.  Very similar?

     12:58PM 2  A.  I think that they would be similar, yes.

     12:58PM 3  Q.  Can you provide us with any kind of mathematical range so

     12:58PM 4  that we understand for purposes of the rule of evidence in the

     12:58PM 5  United States District Court what pretty close or very similar

     12:58PM 6  means?

     12:58PM 7  A.  I was told not to calculate -- report them for this

     12:58PM 8  report.  Again, if somebody wants me to calculate them for

     12:58PM 9  this report, I'd be happy to do it.

     12:58PM10            MR. SADLER:  I don't have any other questions, Your

     12:58PM11  Honor.

     12:58PM12            MR. KINDER:  Your Honor, I've just got a few

     12:58PM13  follow-up questions.

     12:58PM14            THE COURT:  Yes.

     12:58PM15  BY MR. KINDER:

     12:59PM16  Q.  Dr. Reisetter, Mr. Sadler made a big deal about four

     12:59PM17  things.  I want to talk about each one of those four things.

     12:59PM18  Self-selection:  In every survey isn't there an element of

     12:59PM19  self-selection?

     12:59PM20  A.  Yes, there is.  And in fact, face-to-face surveys have

     12:59PM21  more self-selection, bias than web-based surveys.  It's in all

     12:59PM22  of them.

     12:59PM23  Q.  Let me give you an example.  I get surveys all the time.

     12:59PM24  I self-select I don't want to participate.  You go to a mall,

     12:59PM25  someone asked you, do you want to be part of a survey?  Isn't
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     12:59PM 1  self-selection going on in every single survey?

     12:59PM 2  A.  It's something that researchers report as a limitation and

     12:59PM 3  they deal with.  There are things that you can do to decrease

     12:59PM 4  that bias.  But, yes, all surveys have self-selection bias.

     12:59PM 5  Q.  Now, also, Mr. Sadler talked about a no opinion response.

     12:59PM 6  And I know there's research that we can talk about later that

     12:59PM 7  says is it's okay to have a no opinion response.  But let's

      1:00PM 8  talk about the two questions that are going to be presented to

      1:00PM 9  the jury.  The first one relates to cost-effectiveness.

      1:00PM10            Now, it's my understanding that a no opinion

      1:00PM11  response relates to a closed-ended question where you have

      1:00PM12  yes, no and no opinion.  On the cost-effectiveness was that a

      1:00PM13  closed-ended question or was it an open-ended question where

      1:00PM14  you just write down what you think?

      1:00PM15  A.  That was an open-ended question, as such that the concept

      1:00PM16  of no opinion would not apply.

      1:00PM17  Q.  And when you talk about the second question you dealt

      1:00PM18  with, which is a question of whether they were the same

      1:00PM19  clinically -- had the same clinical outcomes, you had a yes

      1:00PM20  and a no response?

      1:00PM21  A.  That is correct.

      1:00PM22  Q.  Is there research that says it's appropriate to use yes

      1:00PM23  and no responses?

      1:00PM24  A.  Absolutely.  In fact, Diamond says it's appropriate to do

      1:00PM25  it either way.  There are references also in the literature --
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      1:00PM 1  public opinion quarterly has one on social science research,

      1:00PM 2  that the more educated the person that you're surveying is,

      1:00PM 3  the less likely the inclusion of a no opinion would change

      1:01PM 4  their answer.  So the other thing you need to look at is what

      1:01PM 5  we asked.  We didn't ask whether they had an opinion.  We

      1:01PM 6  asked whether they had an expectation.

      1:01PM 7            So it's a conscious decision, when we're dealing

      1:01PM 8  with physicians, not to include that because what happens is

      1:01PM 9  sometimes survey participants click that they don't have an

      1:01PM10  opinion when they actually do.  And if that's the case, then

      1:01PM11  I'm underreporting the number and it's lower than it should

      1:01PM12  be.  I believe that when you're dealing with physicians, that

      1:01PM13  by not including no opinions or no comment or whatever it

      1:01PM14  might be, that it's less accurate.

      1:01PM15  Q.  And that's also supported by Diamond's article?

      1:01PM16  A.  She talks about the fact that it would -- that it may sway

      1:01PM17  either way.  In fact, what she says is, let's say I -- if I

      1:01PM18  had a survey go out.  And 80 percent of the people said yes

      1:01PM19  and 20 percent of the people said no, I add yes, no, no

      1:01PM20  opinion, and it went down to 60 percent said yes, 40 percent

      1:02PM21  said no -- or she's -- I'm sorry.  What she would say is the

      1:02PM22  same proportion that said yes, 80 percent, would probably say

      1:02PM23  yes if they had an opinion.  So you take out the no opinion

      1:02PM24  and just calculate the yes, no, you're still at 80 percent.

      1:02PM25  That's what she says.
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      1:02PM 1  Q.  And so it's appropriate to use the closed-ended yes, no

      1:02PM 2  question?

      1:02PM 3  A.  Yes.

      1:02PM 4  Q.  Now, the final thing I want to talk about is -- and I know

      1:02PM 5  that we've had a lot of discussion about the use of a control

      1:02PM 6  group versus a control question.  Can you explain to us what a

      1:02PM 7  control group is?

      1:02PM 8  A.  Control group, it's the classic placebo controlled group

      1:02PM 9  that they use for drugs.  The sugar pill worked just as well

      1:02PM10  as the drug I'm trying to check.  Sometimes that's appropriate

      1:02PM11  in social science research, and sometimes it's not.  It

      1:02PM12  depends on what you're doing.  I've seen it used a lot in

      1:02PM13  trademark where somebody's logo was saying -- to drive

      1:02PM14  business away from somebody else.  So you should show them an

      1:02PM15  ad with that logo and without that logo and see whether or not

      1:03PM16  the logo itself is affecting what's going on.

      1:03PM17            When Diamond's talking in her article about using a

      1:03PM18  control group, she's talking about it in the context of survey

      1:03PM19  litigation, of controlling for prior knowledge.  I couldn't

      1:03PM20  figure out a way to pull out a part of that ad and test it

      1:03PM21  because what I asked them was, here's the ad, what does it

      1:03PM22  mean to you?  I didn't know how to pull out a piece of that

      1:03PM23  ad, it wasn't about a logo or a trademark, that made any

      1:03PM24  sense.  So I chose not to do that.

      1:03PM25            But the way that we controlled for prior impressions
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      1:03PM 1  was to ask them upfront, are you familiar with these products?

      1:03PM 2  What do you know about the products?  Do you know if they're

      1:03PM 3  making any comparisons.  And then we looked through those

      1:03PM 4  open-ended questions to make sure that we felt that there

      1:03PM 5  weren't any prior impressions that would drastically affect

      1:03PM 6  the results.  And, in fact, so few people, particularly the

      1:04PM 7  physicians, were aware of the BlueSky product, it wasn't a

      1:04PM 8  problem at all.

      1:04PM 9  Q.  Now, let me -- if we could pull up Exhibit 662, Page 259,

      1:04PM10  please, Trevor, which is the Diamond article.  And it's the

      1:04PM11  last sentence above the footnote.

      1:04PM12            And, Your Honor, I don't know if you have a copy

      1:04PM13  of -- I've got a copy of the article here.

      1:04PM14            THE COURT:  I do have the article.

      1:04PM15  BY MR. KINDER:

      1:04PM16  Q.  Okay.  If you'll notice at the -- on Page 259 of the

      1:04PM17  article, which is V00168969.  And if you'll highlight the

      1:04PM18  first sentence of the paragraph.  No, of the -- at the top,

      1:04PM19  above the footnote, the last sentence before the footnote.

      1:04PM20  That talks about that a more common use of control methodology

      1:04PM21  is a control question.  And that's in comparison to a control

      1:04PM22  group, isn't it?

      1:04PM23  A.  Yes.

      1:04PM24  Q.  Now -- so it's Dr. Diamond's opinion that a control

      1:04PM25  question is used more frequently than control groups?
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      1:05PM 1  A.  Yes.

      1:05PM 2  Q.  And when you do your research -- and let's talk about the

      1:05PM 3  companies.  When you're doing research for companies, are they

      1:05PM 4  making big decisions on products?

      1:05PM 5  A.  Yeah, absolutely.

      1:05PM 6  Q.  What kinds -- numbers?

      1:05PM 7  A.  Hundreds of millions.

      1:05PM 8  Q.  So you actually do research on a day-to-day basis where

      1:05PM 9  companies are betting hundreds of millions of dollars on

      1:05PM10  marketing?

      1:05PM11  A.  Yes.

      1:05PM12  Q.  So you don't just sit in a university and opine about what

      1:05PM13  people ought to do.  You actually do stuff?

      1:05PM14  A.  Yes.  I do both of it, yes.

      1:05PM15  Q.  Okay.  Excuse me.  You do sit in a university and opine a

      1:05PM16  little bit.

      1:05PM17            Do you use the same methodology that you used in

      1:05PM18  your survey in this case with companies that are making

      1:05PM19  hundreds of millions of dollars worth of decisions or

      1:05PM20  multi-billion dollar decisions?

      1:05PM21  A.  Absolutely.  We would control for impressions exactly like

      1:05PM22  this, using a control question.  We would do a web-based

      1:05PM23  survey.  We would use the same research survey methodologies

      1:05PM24  that are outlined in several different books on the topic.

      1:06PM25  Q.  Do you have confidence personally in your survey that you
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      1:06PM 1  did?

      1:06PM 2  A.  Yes.

      1:06PM 3  Q.  When you do surveys for these companies that are making

      1:06PM 4  multi-billion dollar decisions using the same methodology, do

      1:06PM 5  they have confidence in what you say?

      1:06PM 6  A.  Given our business growth, yes.

      1:06PM 7            MR. KINDER:  That's all I have, Your Honor.

      1:06PM 8            THE COURT:  You know, this -- Dr. Reisetter, you can

      1:06PM 9  go ahead and step down.  Thank you.

      1:06PM10            This is a really -- I'm going to, as a part of this

      1:06PM11  case, I'll write an opinion on this.  I see another good --

      1:06PM12  another judge, a good judge has written an opinion on it.  I

      1:06PM13  think from what I read from Dr. Diamond -- and really, this is

      1:06PM14  the Reference Manual on Scientific Evidence, Second Edition

      1:06PM15  from Phillip Judicial Center, is just kind of our bible.  If

      1:06PM16  Dr. Diamond's wrong, then we need to, you know, redo this

      1:07PM17  book.  Because I really think that Dr. Reisetter has pretty

      1:07PM18  much followed Dr. Diamond's approach.

      1:07PM19            I realize that there can be real questions about

      1:07PM20  this.  And I mean, it's -- for judges with general knowledge,

      1:07PM21  not knowledge of statistics or anything else, certainly not

      1:07PM22  the detailed knowledge that it would take, I realize that this

      1:07PM23  is a very difficult question.  I'm going to let the doctor

      1:07PM24  testify.  Your objections are heard.

      1:07PM25            And I will tell you, I will write on it.  This is
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      1:07PM 1  just another reason why this case is going to the Federal

      1:07PM 2  Circuit.  And I hope they'll write on it, because some

      1:07PM 3  authoritative court -- and I am not saying Judge Cote is not

      1:08PM 4  authoritative.  But I'm not authoritative.  Some court that

      1:08PM 5  has precedential value, like the Federal Circuit, needs to

      1:08PM 6  write on it.

      1:08PM 7            MR. SADLER:  Judge, may I say one thing?

      1:08PM 8            THE COURT:  Sure.

      1:08PM 9            MR. SADLER:  And I'm not arguing with your ruling,

      1:08PM10  and I understand that.  The one thing from Dr. Diamond, Ms.

      1:08PM11  Diamond, whatever she is, that I didn't hear, I think there is

      1:08PM12  a passage in there that says, all right.  If this kind of

      1:08PM13  stuff is going to be used in the litigation context, there has

      1:08PM14  to be special precautions laid out by the expert.  I didn't

      1:08PM15  hear it at the deposition.  I didn't hear it right now.

      1:08PM16            What I heard was actually a confirmation of the

      1:08PM17  opposite, which is, if I was going to do this for Proctor &

      1:08PM18  Gamble, I'd do it the exact same way.  If I was going to do

      1:08PM19  this for Roche, I'd do it the exact same way.  That's why

      1:08PM20  under Daubert, 403 is really the other piece of a good Daubert

      1:09PM21  objection, which is, this is going to come across as science,

      1:09PM22  not guesswork.  Those percentages are going to come across as

      1:09PM23  73.3 percent of physicians all across this great land of ours

      1:09PM24  would be misled by that.  And he's admitted that that's not

      1:09PM25  right.  And it's so misleading to the jury.
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      1:09PM 1            And so that's why it's not just Rule 702.  It's Rule

      1:09PM 2  403.  And every defect that Judge Cote pointed out in the

      1:09PM 3  MasterCard opinion I think is in this survey.  That's the

      1:09PM 4  basis for our objection.

      1:09PM 5            THE COURT:  And I understand.  I appreciate it.  And

      1:09PM 6  as I say, we will write on it.  And I may even give some

      1:09PM 7  instruction on it.  I think it would be incorrect to say --

      1:09PM 8  and I don't think Dr. Reisetter will say it.  But I think it

      1:09PM 9  would be incorrect to say that, you know, I could say with all

      1:09PM10  assurance that we'd get this exact same response every time.

      1:09PM11  I mean, we all know there's going to be some error in surveys

      1:10PM12  like this.

      1:10PM13            He can say, as he said, that I believe we've done

      1:10PM14  this survey in an appropriate way from a statistical basis and

      1:10PM15  research basis; that I have a good degree of confidence in

      1:10PM16  these numbers and they would be replicated on other surveys of

      1:10PM17  this kind.

      1:10PM18            You know, I think this is that -- sort of the edge

      1:10PM19  of the Daubert problem.  And I think they fit enough under

      1:10PM20  what Dr. Diamond says, I'm going to let them testify to it.

      1:10PM21  I'll also give you an opinion on it so you'll have it and so

      1:10PM22  that the circuit will have it.  I am concerned about how the

      1:11PM23  testimony -- about talking in great confidence about this, as

      1:11PM24  to indicate that this has the same kind of -- you have the

      1:11PM25  same kind of ability to replicate this as you do in scientific
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      1:11PM 1  studies.  And I would be really concerned if somebody said,

      1:11PM 2  well, this is just -- I mean, we can replicate this just like

      1:11PM 3  you can replicate, you know, a random controlled test sample

      1:11PM 4  in a -- for a pharmaceutical product or something.  I mean,

      1:11PM 5  this is not -- this is really not that kind of science.

      1:11PM 6            And so I'm going to talk -- I may just talk to the

      1:11PM 7  jury about that a little bit myself and just say, you know,

      1:11PM 8  this is a -- it is a less -- it's less exact than science,

      1:12PM 9  than what we would consider to be biological or chemical

      1:12PM10  science.  It is less exact than that.  And they have to

      1:12PM11  understand that.  And I would think that you would want to not

      1:12PM12  get -- suffer an instruction from me.  You'd want to make sure

      1:12PM13  that's very clear.

      1:12PM14            MR. MACON:  Your Honor, to avoid your instructions,

      1:12PM15  we will make it so soft --

      1:12PM16            THE COURT:  Okay.  But, you know, to be talking

      1:12PM17  about this as, you know, well, we're just -- we're in an area

      1:12PM18  of pure science here, would be a terrible mistake, and I think

      1:12PM19  would invite an instruction from me.

      1:12PM20            And Dr. Reisetter, you have to be careful about

      1:12PM21  that, not to overstate your situation here because I think it

      1:12PM22  can be overstated, and a jury can give more reliance on it

      1:13PM23  than is appropriate.  So I hear what you're saying, Mr.

      1:13PM24  Sadler.  You've done a good job.

      1:13PM25            If you'll hand this back to Mr. Kinder.  As I say,

                                                                            1804

      1:13PM 1  we'll write on it.  It's -- I just think it comes in under Dr.

      1:13PM 2  Diamond's analogies -- analysis.  And I hope that -- since I

      1:13PM 3  know you all will appeal this, I hope the Federal Circuit will

      1:13PM 4  find this as one of the areas to write on.

      1:13PM 5            MR. SADLER:  I think that just leaves us with there

      1:13PM 6  are five exhibit issues with Dr. Reisetter.  A couple of those

      1:13PM 7  may be worked out.  I understand --

      1:13PM 8            THE COURT:  Okay.  Tell me -- and when is Dr.

      1:13PM 9  Reisetter going to testify?

      1:13PM10            MR. MACON:  We expect him to come on this afternoon.

      1:13PM11            THE COURT:  Let me do this.  Let's all take a quick

      1:13PM12  break.  We've got 20 minutes for lunch.  And then I'll take a

      1:13PM13  little bit longer break, and we'll deal with it.

      1:13PM14            MR. SADLER:  And we can handle it then.

      1:13PM15            MR. MACON:  And, Your Honor, when we get back, we

      1:13PM16  have one issue that will take about two or three minutes that

      1:14PM17  Mr. Partridge and Mr. McClanahan need to talk to you about

      1:14PM18  before Mr. Denny gets back on.  It'll take real quick.

      1:14PM19            THE COURT:  Okay.  Well, I just -- I just believe

      1:14PM20  that nourishment, it'll keep me going.  It may not -- if you

      1:14PM21  guys get a chance -- and, you know, I'll give you a little

      1:14PM22  leeway if we take 25 minutes.  That'll be fine, too.  Okay.

      1:14PM23  We're going to get a bite to eat.

      1:14PM24       (Recess)

      1:30PM25       (Open court, jury present)
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      1:49PM 1            THE COURT:  Thank you, ladies and gentlemen.  Please

      1:49PM 2  be seated.  I told the ladies and gentlemen of the jury that I

      1:49PM 3  kept the lawyers over the lunch hour and they ended up getting

      1:49PM 4  about 15 or 20 minutes for lunch.  And the jury said that was

      1:49PM 5  just fine.  They would -- they were very comfortable, and they

      1:49PM 6  were enjoying visiting with each other, so it was okay.  They

      1:49PM 7  did not object.  I just wanted you to know that.  Okay.

      1:49PM 8  That's good to know.

      1:49PM 9            And now we are -- we're ready to continue Mr. Ware's

      1:49PM10  direct examination.

      1:49PM11            MR. MACON:  Sounds good to me, Your Honor.

      1:49PM12            THE COURT:  Excellent.  Thank you, Mr. Ware.

      1:50PM13            Okay.  Mr. Macon, you may continue.

      1:50PM14  BY MR. MACON:

      1:50PM15  Q.  Mr. Ware, to bring everybody back in context after our

      1:50PM16  long leisurely lunch, you recall we were talking about you

      1:50PM17  went to a trade show.  You saw BlueSky.  You told Mr. Johnson

      1:50PM18  to have Mr. Weston call you.  And you'd just said that,

      1:50PM19  although you were certainly polite to Mr. Johnson, that you

      1:50PM20  were upset that BlueSky was copying Argenta's patent?

      1:50PM21  A.  That's correct.

      1:50PM22  Q.  Why were you upset?

      1:50PM23  A.  Well, I don't think it's fair for somebody to go out and

      1:50PM24  copy a patent that Dr. Argenta had developed, been granted the

      1:50PM25  patent.  I don't think it's fair that they went out and told
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      1:50PM 1  the world that they're doing exactly what we're doing after

      1:50PM 2  they didn't have any clinical data to support that.  I don't

      1:50PM 3  think it's right.

      1:51PM 4  Q.  Well, has KCI and have patients been injured by the

      1:51PM 5  copying of Argenta's patents and by the false representation

      1:51PM 6  and false advertising?

      1:51PM 7  A.  I think we have been damaged by it.  I think the patients

      1:51PM 8  have been damaged by it, in a couple of ways.  First, I think

      1:51PM 9  we've been damaged because when a doctor uses a treatment on a

      1:51PM10  patient where they claim it's exactly like ours, if that

      1:51PM11  doesn't work, if they have a problem with it, then the

      1:51PM12  reputation of the company, the reputation of the therapy, the

      1:51PM13  reputation of Dr. Argenta's work suffers as a result of it,

      1:51PM14  and the patients suffer at the same time.

      1:51PM15            If a patient is given another product that

      1:51PM16  infringes, then we obviously lose some revenue, but the

      1:52PM17  patient doesn't get the treatment that the doctor thought that

      1:52PM18  they should have gotten when they ordered a VAC product.

      1:52PM19            So I think that in cases where the other product is

      1:52PM20  is being used, it isn't fair, it isn't right, we get damaged

      1:52PM21  and the patients get damaged.

      1:52PM22  Q.  Okay.  Now, I understand the second part, that is, if a

      1:52PM23  doctor doesn't know they infringe or doesn't know that they're

      1:52PM24  not the same, and he says, okay, I'm going to put you on the

      1:52PM25  BlueSky product rather than the KCI product, the KCI wound
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      1:52PM 1  VAC, I understand how KCI's lost sales.  I understand how a

      1:52PM 2  patient gets a product that doesn't have the support.

      1:52PM 3            But let's talk about what you said first.  If

      1:52PM 4  somebody -- you're talking about a damage to the reputation of

      1:52PM 5  the wound VAC.  How does -- how does that injure KCI and how

      1:52PM 6  does that injure patients?

      1:52PM 7  A.  Probably the most important piece.  And that is, when

      1:53PM 8  doctors are starting to use a new therapy, particularly when

      1:53PM 9  it's one that is good, that works, that helps patients, if

      1:53PM10  they try one and they use another product, it doesn't work,

      1:53PM11  they don't use it again, then what happens to the patients

      1:53PM12  that don't get treated in the future?  And what therapies are

      1:53PM13  available to them?

      1:53PM14  Q.  So a damage to the whole wound VAC reputation hurts

      1:53PM15  Kinetic Concepts, lost sales, but hurts patients because they

      1:53PM16  never see that?

      1:53PM17  A.  I believe that's correct.

      1:53PM18  Q.  Now, why is there still a problem with the -- with the VAC

      1:53PM19  therapy?  We've heard doctor after doctor saying this is the

      1:53PM20  greatest thing ever.  Hasn't KCI saturated the market and

      1:53PM21  doesn't everybody use the VAC now?

      1:53PM22  A.  No.  We've been working very hard on this certainly for

      1:53PM23  five years before I came and for the six years I've been

      1:53PM24  there.  A lot of patients are being treated.  Today there are

      1:54PM25  about 25,000 patients being treated on a daily basis.
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      1:54PM 1  Q.  That's in the United States?

      1:54PM 2  A.  In the United States.  We think that probably about

      1:54PM 3  325,000 patients were treated last year in the United States

      1:54PM 4  by physicians using the VAC.  That's a lot of patients, and

      1:54PM 5  we're awfully happy that we're able to do that.  But we also

      1:54PM 6  believe that there's between a million and a million, four

      1:54PM 7  hundred thousand patients in the United States each year that

      1:54PM 8  should be treated with VAC.

      1:54PM 9            So we've got a lot of doctors who have accepted the

      1:54PM10  therapy.  We have a lot of nurses that we've trained.  But

      1:54PM11  there are still a lot of patients who aren't being treated.

      1:54PM12  And these wounds that you've seen aren't wounds where you just

      1:54PM13  go out and scratch your knee.  These are wounds that are real

      1:54PM14  serious.  They're complicated.  They don't heal well, and

      1:55PM15  people suffer.

      1:55PM16  Q.  Well, is there a need for Kinetic Concepts, working with

      1:55PM17  Wake Forest and Dr. Argenta, to continue to do research, to

      1:55PM18  develop new ways of using the VAC, to educate additional

      1:55PM19  people?

      1:55PM20  A.  We spend more money each year on clinical research than we

      1:55PM21  did the year before.  We continue to grow our R&D efforts to

      1:55PM22  understand better the mechanisms of action.  We continue to

      1:55PM23  evolve new products that are easier to use, that are more

      1:55PM24  application specific.  We have continued to grow that.  We

      1:55PM25  expect to continue growing it.  There is an awfully lot of
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      1:55PM 1  money spent on the R&D effort and the clinical research

      1:55PM 2  effort.

      1:55PM 3            And we continue to grow the number of clinical

      1:55PM 4  consultants that we have in the field, working with nurses,

      1:55PM 5  working with doctors and educating them on how to deal with

      1:55PM 6  these complicated wounds.

      1:56PM 7  Q.  And is one of the ways you're able to spend that money is

      1:56PM 8  because Wake Forest, Dr. Argenta have the patent protection?

      1:56PM 9            MR. MCCLANAHAN:  Excuse me, Your Honor.  We need to

      1:56PM10  object to the leading.

      1:56PM11            THE COURT:  I'll sustain that objection.

      1:56PM12            MR. MACON:  Thank you.

      1:56PM13  BY MR. MACON:

      1:56PM14  Q.  What impact does the patent protection that Dr. Argenta

      1:56PM15  and Wake Forest obtained, what impact does that have on

      1:56PM16  Kinetic Concepts' ability to spend the money for research and

      1:56PM17  development?

      1:56PM18  A.  The reason the patent system exists is so that when you

      1:56PM19  have a new product for which a patent has been granted, it

      1:56PM20  gives you the opportunity to go into the marketplace and price

      1:56PM21  it appropriately.  And by pricing where we have, we've been

      1:56PM22  able to generate the kind of investments that we've had to do

      1:56PM23  in order to be able to make this therapy available for more

      1:57PM24  patients.

      1:57PM25            If you didn't have the patents, it would be much,
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      1:57PM 1  much more difficult to make those investments.  When you're

      1:57PM 2  competing, if somebody is competing with you with a product

      1:57PM 3  they say is the same as yours in terms of effectiveness, and

      1:57PM 4  they're not spending money on R&D, they're not spending money

      1:57PM 5  on clinical research, they're not spending money on the kind

      1:57PM 6  of clinical support that we give, you've got an unlevel table

      1:57PM 7  to play on.  And that makes it very, very difficult.

      1:57PM 8  Q.  Now, can you -- you've said Kinetic Concepts and Wake

      1:57PM 9  Forest and Dr. Argenta have been injured.  Can you measure

      1:57PM10  that now, you personally?

      1:57PM11  A.  It is very difficult for us, inside the company, to do

      1:57PM12  that.  And the reason it's difficult is there is a court order

      1:57PM13  that doesn't allow me to have access to their financial data.

      1:57PM14  They're a private company.  We're a public company.  Much more

      1:58PM15  of our data is available to all the public.  So we certainly

      1:58PM16  watch to see which accounts they come into.  And we don't

      1:58PM17  catch them all, but we understand some of the accounts that

      1:58PM18  they get into.

      1:58PM19            But we don't have the ability to assess within those

      1:58PM20  accounts how many patients they're getting and how many

      1:58PM21  patients we're getting.  But we have hired an expert who will

      1:58PM22  testify later.  The experts have access to this data.  And

      1:58PM23  that's the way the system works.  I haven't had access to it

      1:58PM24  yet.  And, therefore, for us to get precision on the -- on the

      1:58PM25  actual amount of damages is really impossible.
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      1:58PM 1            MR. MACON:  Your Honor, would this be appropriate

      1:58PM 2  for the Court to explain to the jury about how there is a

      1:58PM 3  protective order in place that keeps each party from seeing

      1:58PM 4  the confidential financial information of the others at this

      1:58PM 5  point?

      1:58PM 6            THE COURT:  I do believe we've mentioned this once

      1:58PM 7  or twice.  I think you probably heard it in earlier testimony.

      1:59PM 8  But because the information from both companies has

      1:59PM 9  confidentiality -- or has a confidentiality role to play for

      1:59PM10  the -- for the parties, and really is what we consider

      1:59PM11  proprietary, I entered protective orders that said that the

      1:59PM12  principals, like Mr. Weston and Mr. Ware -- the principals

      1:59PM13  could not see some of the financial data and other information

      1:59PM14  that the other company had.  It only went to the lawyers and

      1:59PM15  the experts.

      1:59PM16            So Mr. Ware and Mr. Weston, just for two examples,

      1:59PM17  have not been able to see the information that the other

      1:59PM18  parties produced in regard to things like financial data or

      1:59PM19  sales data or sales customers or so forth.  But that has been

      2:00PM20  made available to the lawyers and the experts who will talk

      2:00PM21  about that later in this trial.

      2:00PM22            Thank you.

      2:00PM23            MR. MACON:  Thank you, Your Honor.

      2:00PM24  BY MR. MACON:

      2:00PM25  Q.  Mr. Ware, is it possible for you to make any estimate of
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      2:00PM 1  how much Wake Forest and Kinetic Concepts have been damaged

      2:00PM 2  without seeing that information?

      2:00PM 3  A.  No, it's not possible.

      2:00PM 4  Q.  Now, Mr. Ware, hasn't the -- haven't the revenues of

      2:00PM 5  Kinetic Concepts and the VAC continued to grow?

      2:00PM 6  A.  Yes, they have.

      2:00PM 7  Q.  How do you believe then that Wake Forest and Kinetic

      2:00PM 8  Concepts have been damaged if the revenues, if the sales

      2:00PM 9  continued to grow?

      2:00PM10  A.  Well, it's difficult to quantify.  But we monitor, as well

      2:00PM11  as we can, our own trends in revenue.  We try to predict where

      2:00PM12  those trends should be going.  And what we have seen is a

      2:00PM13  change in the growth rate since BlueSky has been in the

      2:01PM14  market.  It hasn't been a horribly significant number, but it

      2:01PM15  is detectable, in that you see changes in those trends.  And

      2:01PM16  you can't tell for sure exactly how much of it is due to what

      2:01PM17  caused one or the other.  But you can see changes that most

      2:01PM18  likely are related.

      2:01PM19  Q.  Now, Mr. Ware, haven't you told investors that you didn't

      2:01PM20  see any substantial impact by BlueSky?

      2:01PM21  A.  Yes.

      2:01PM22  Q.  And would you explain that?

      2:01PM23  A.  We're required under the laws of being a public company to

      2:01PM24  report to the investors every quarter our financial results.

      2:01PM25  And we give guidance every year.  And guidance is our estimate
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      2:01PM 1  of what revenue will be going forward.  We make those

      2:01PM 2  estimates.  We give ranges around where the revenues should

      2:02PM 3  be.  And we are required and do report our actual results.

      2:02PM 4            Because you don't have access to the other side's

      2:02PM 5  financial data, all you can do is project where you think

      2:02PM 6  those numbers are likely to be, and report those.  We have

      2:02PM 7  reported on a regular basis because we see them in the

      2:02PM 8  marketplace.  We have reported that we've taken appropriate

      2:02PM 9  legal action, and that we'll keep people posted as things

      2:02PM10  develop.  But when you look at the amount of revenue that

      2:02PM11  they're actually taking, it's impossible to really put an

      2:02PM12  estimate on it.

      2:02PM13  Q.  Well, what were -- if you didn't know how much economic

      2:02PM14  damage that BlueSky and Medela had inflicted upon Wake Forest

      2:02PM15  and you, why -- what were your primary reasons for filing this

      2:03PM16  lawsuit?

      2:03PM17  A.  Well, we filed the lawsuit because we believe they were

      2:03PM18  infringing.  We believe that they were misleading doctors and

      2:03PM19  nurses, and had the potential to damage patients.  And we

      2:03PM20  thought that wasn't fair and it wasn't right.

      2:03PM21  Q.  Do you have an obligation to Wake Forest and to Dr.

      2:03PM22  Argenta to protect their patents?

      2:03PM23  A.  We do have an obligation to defend those patents, and

      2:03PM24  we've taken that very seriously.

      2:03PM25  Q.  Do you believe that you have an obligation to stop someone
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      2:03PM 1  who's false advertising or unfairly competing against you?

      2:03PM 2  A.  I think that I have an obligation not only to Wake Forest.

      2:03PM 3  I have an obligation to our shareholders.  I have an

      2:03PM 4  obligation to our board of directors to do those things.

      2:03PM 5  Q.  Now, there's been some talk about BlueSky unfairly

      2:03PM 6  competing.  What are the things you believe BlueSky has done

      2:03PM 7  that you consider to be wrong?

      2:03PM 8  A.  Well, one, I think they're violating the patents.  And

      2:04PM 9  two, I think that they're telling people that their therapy

      2:04PM10  does what our therapy does, and they don't have any clinical

      2:04PM11  data to support that.

      2:04PM12  Q.  Do you think it's fair for BlueSky to try to piggyback on

      2:04PM13  the investment of time and money that KCI and Wake Forest have

      2:04PM14  made?

      2:04PM15  A.  I don't think it's fair, and I don't think it's right.

      2:04PM16  Q.  Now, Mr. Ware, have you -- have you said that if BlueSky

      2:04PM17  wouldn't stop infringing and wouldn't stop unfairly competing,

      2:04PM18  that you don't think they should be in the business?

      2:04PM19  A.  I have said that I don't think it's right that they're

      2:04PM20  infringing.  I don't think it's right that they're

      2:04PM21  misrepresenting their product.  And I think that if that's

      2:04PM22  what they're doing, they shouldn't be in the business of

      2:04PM23  negative pressure wound therapy, saying they're the same as we

      2:04PM24  are.

      2:04PM25  Q.  Now, we've talked about BlueSky.  Let's talk about Medela.
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      2:05PM 1  Do you remember that in opening argument, that the lawyer for

      2:05PM 2  Medela put his finger out at you and said -- don't put that

      2:05PM 3  up, Trevor.  Just a second.  He pointed his finger at you and

      2:05PM 4  said he was going to show an email that you sent -- that you

      2:05PM 5  sent out of the blue, and he'd show everybody what your

      2:05PM 6  purposes were, what your intent was.  You remember seeing

      2:05PM 7  that?

      2:05PM 8  A.  I do recall that.

      2:05PM 9  Q.  Okay.  Now, let's -- first, let's put up, now, Plaintiff's

      2:05PM10  Exhibit 519.  And is this an email that you sent to Mr. Tanner

      2:05PM11  on May 7, 2002?

      2:05PM12  A.  Yes, it is.

      2:05PM13  Q.  Now, we'll go over this in detail.  But first, did you

      2:05PM14  have any intention of threatening or intimidating Mr. Tanner

      2:05PM15  by this email?

      2:05PM16  A.  No, I did not.

      2:05PM17  Q.  Okay.  Well, let's -- now, let's go back in history so we

      2:05PM18  can understand the timeframe and see about the relationship

      2:05PM19  that led up to this and see if this came out of the blue.

      2:06PM20            Now, let me -- I'm going to -- put up a blank time

      2:06PM21  line right now, Trevor.

      2:06PM22            Did you -- when did you first hear from Medela?

      2:06PM23  A.  Sometime in June in 2001.

      2:06PM24  Q.  And was the purpose to set up a meeting that was held

      2:06PM25  about July 16, 2001?

                                                                            1816

                                         Ware - Direct

      2:06PM 1  A.  Yes, it was.

      2:06PM 2  Q.  Now, who contacted you from Medela?

      2:06PM 3  A.  Urs Tanner who is the CEO of Medela in Switzerland.

      2:06PM 4  Q.  And what did Mr. Tanner say?

      2:06PM 5  A.  He asked if he could have a meeting to discuss whether we

      2:06PM 6  might consider using Medela as a supplier of pumps.

      2:06PM 7  Q.  And did he offer to come to San Antonio?

      2:06PM 8  A.  He did.

      2:06PM 9  Q.  So if he offered to come to San Antonio, what did you tell

      2:06PM10  him?

      2:06PM11  A.  I invited him to come, and we scheduled that meeting.

      2:06PM12  Q.  Okay.  And what was your reason -- company out of

      2:07PM13  Switzerland called you up and said they wanted to see if they

      2:07PM14  could sell you pumps.  What was your reason for having that

      2:07PM15  meeting?

      2:07PM16  A.  Medela had a lot of experience in building pumps,

      2:07PM17  particularly their breast pumps, as we've heard earlier.  They

      2:07PM18  had a sizeable organization and a lot of experience.  And I

      2:07PM19  believed that they had a fair amount of technology in this

      2:07PM20  area.

      2:07PM21            We were still relatively new and relatively small in

      2:07PM22  developing the VAC business.  And we were interested, as we go

      2:07PM23  forward, in making sure that we could provide in the future

      2:07PM24  the best designs and the lowest cost pumps that we could get.

      2:07PM25  And, therefore, we wanted to consider whether we should
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      2:07PM 1  continue manufacturing these ourselves or whether we should go

      2:07PM 2  to an outside source where they had more experience and more

      2:07PM 3  capability than we did and buy them from the outside.

      2:08PM 4  Q.  So July 16 happens.  You have a meeting in San Antonio.

      2:08PM 5  Each of you tell each other something about the business.  Did

      2:08PM 6  much else happen in that meeting?

      2:08PM 7  A.  No.  It was essentially, we got to know them, who they

      2:08PM 8  were.  They got to know who we are.  We talked a little bit

      2:08PM 9  about their business and a little bit about our business.

      2:08PM10  Q.  Okay.  Then did Mr. Tanner invite you to come to the Swiss

      2:08PM11  headquarters of Medela?

      2:08PM12  A.  Yes, he did.

      2:08PM13  Q.  And were you and Sue going to be in Switzerland on other

      2:08PM14  business at that time?

      2:08PM15  A.  We were.

      2:08PM16  Q.  And so did you -- did you stop by their plant in about

      2:08PM17  November of 2001?

      2:08PM18  A.  Yes.  Their main headquarters are in Baar, Switzerland.

      2:08PM19  It's near Zurich.  And we visited there.

      2:08PM20  Q.  And did you -- other than getting the guided tour, is that

      2:08PM21  about all that happened at that meeting?

      2:08PM22  A.  We took a tour of their facility there, and we talked a

      2:09PM23  little bit about R&D capability.  And their R&D work was

      2:09PM24  actually done not by their company, but by another company

      2:09PM25  that was owned by the same person.
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      2:09PM 1  Q.  Okay.  And then did Mr. Tanner then suggest that you have

      2:09PM 2  a third meeting and have this one at the U.S. Medela

      2:09PM 3  headquarters near Chicago in McHenry, Illinois?

      2:09PM 4  A.  Yes.  We arranged for that meeting, and that meeting did

      2:09PM 5  take place.

      2:09PM 6  Q.  Now, did this meeting -- did they ask you -- did Mr.

      2:09PM 7  Tanner ask you to bring up more people to this meeting?

      2:09PM 8  A.  Yes.  This was to be a much more definitive meeting.  And

      2:09PM 9  so we brought a total of six people up from San Antonio to

      2:09PM10  McHenry.

      2:09PM11  Q.  And did you have a general meeting, or did you break up

      2:09PM12  into smaller groups?

      2:09PM13  A.  Well, we started out in a single room, but then we broke

      2:09PM14  up into smaller groups.

      2:09PM15  Q.  Okay.  And were you in the group that talked about the

      2:09PM16  technical part?

      2:09PM17  A.  No, I was not.

      2:09PM18  Q.  Okay.  And at the end of that meeting, what was to happen

      2:10PM19  next?  Were you going to evaluate?

      2:10PM20  A.  Well, two things.  We now had a chance to see their

      2:10PM21  facilities in Europe and their facilities in North America.

      2:10PM22  We had asked them for a quote, that is, for them to send us a

      2:10PM23  formal offer to sell us pumps, tell us how much they would

      2:10PM24  cost and what the configuration would look like.  And they

      2:10PM25  agreed to send that quote.
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      2:10PM 1  Q.  Okay.  And shortly after that -- that meeting was held

      2:10PM 2  January 28th, 2002, right?

      2:10PM 3  A.  I believe that's correct.

      2:10PM 4  Q.  And then about a month later did Mr. Tanner send you an

      2:10PM 5  email asking what the status was?  And that's P18, Trevor.

      2:10PM 6  A.  Yes.  He did send me an email.  He said, I'm following up

      2:10PM 7  and wondered what you're thinking about.

      2:10PM 8  Q.  Okay.  Let's see.  Trevor, is it coming up or -- okay.

      2:11PM 9  Trevor, let's look at the bottom.  Exactly.

      2:11PM10            Okay.  On February 27, he wrote:  Dear Denny, I

      2:11PM11  wanted to follow up with you and see whether or not you've

      2:11PM12  come to a decision.  I'm looking forward to your feedback.

      2:11PM13  Warm regards, Urs.

      2:11PM14            At this time did you believe that you and Mr. Tanner

      2:11PM15  are getting along?

      2:11PM16  A.  I think so.

      2:11PM17  Q.  At this time did you believe that Mr. Tanner and the

      2:11PM18  people from Medela were being open with you?

      2:11PM19  A.  I think so.

      2:11PM20  Q.  Then -- and then within about a week did you follow up and

      2:11PM21  respond to Mr. Tanner?  That's on March 8, 2002.

      2:11PM22  A.  Yes.  About a week later I sent him an email back saying

      2:11PM23  that we were still evaluating it.  We had a bunch of issues

      2:11PM24  going on in terms of things that we were doing within the

      2:11PM25  company.  And I don't remember exactly when, but we got the
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      2:12PM 1  quote and --

      2:12PM 2  Q.  Wait a minute.  Let's slow down and stop on this one.

      2:12PM 3  Okay.  So you sent him a nice email back saying, we'll get

      2:12PM 4  back to you as soon as we do our evaluation?

      2:12PM 5  A.  Yes.

      2:12PM 6  Q.  Okay.  And from -- were March and April pretty busy months

      2:12PM 7  for KCI?

      2:12PM 8  A.  Yes, sir.

      2:12PM 9  Q.  And did you have a lot of things going on?

      2:12PM10  A.  We did.

      2:12PM11  Q.  Okay.  Then on May 7, 2002, did you write him the email

      2:12PM12  which the lawyer for Medela thought was so threatening?

      2:12PM13  A.  I did.

      2:12PM14  Q.  Okay.  Let's pull that up.  And that's P159.  And let's --

      2:12PM15  Trevor, if you'll start with the first paragraph so we can go

      2:12PM16  over it and see how -- you start out:  I must apologize for

      2:12PM17  not getting back to you sooner.

      2:12PM18            Is that -- is that a way to start a threat, in your

      2:12PM19  mind?

      2:12PM20  A.  No, I don't think so.

      2:13PM21            THE COURT:  Excuse me.  This is an email, correct?

      2:13PM22            MR. MACON:  I'm sorry.  This is an email from Denny

      2:13PM23  Ware to Urs Tanner dated May 7, 2002.  And it's Plaintiff's

      2:13PM24  Exhibit 519.

      2:13PM25            THE COURT:  Thank you very much.
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      2:13PM 1  BY MR. MACON:

      2:13PM 2  Q.  We appreciated very much the opportunity to visit with you

      2:13PM 3  in Chicago, and originally thought we would get back to you

      2:13PM 4  sooner than we have.  We have been incredibly busy here in San

      2:13PM 5  Antonio in the last few months with operational and mid-term

      2:13PM 6  strategic efforts, which have been more urgent than issues and

      2:13PM 7  opportunities such as those we discussed in Chicago.

      2:13PM 8            Was that true?

      2:13PM 9  A.  Yes, sir.

      2:13PM10  Q.  Was any part of it threatening or intimidating?

      2:13PM11  A.  No.

      2:13PM12  Q.  To give you a quick update, we have taken major steps in

      2:13PM13  the last few months to improve our product portfolio, patent

      2:13PM14  estate and market position.

      2:13PM15            Okay.  Let's break those down.  And first, why were

      2:13PM16  you telling Mr. Tanner about your product portfolio, about --

      2:13PM17  if you see, you're talking about the new VAC ATS coming out?

      2:14PM18  A.  Yes.

      2:14PM19  Q.  Why are you telling him about your new products?

      2:14PM20  A.  Well, for two reasons.  First of all, we had -- we were

      2:14PM21  just in the process -- we had just finished the development of

      2:14PM22  VAC ATS.  We had two other products that we were working on.

      2:14PM23  We had pretty well decided that these were the next generation

      2:14PM24  of products we were going to take to the marketplace.  And we

      2:14PM25  were well prepared to manufacture those ourselves.  So that in
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      2:14PM 1  the short-term I didn't really have a need for immediate help

      2:14PM 2  in production.

      2:14PM 3            The second reason we told them is that as a

      2:14PM 4  potential supplier to us, they would like -- I think they

      2:14PM 5  would like to know that we do have a product flow, that we are

      2:14PM 6  in a good position, that we are active in the marketplace, and

      2:15PM 7  that if we wound up doing business together, they would know

      2:15PM 8  that they were with a company that had a good likelihood of

      2:15PM 9  having a long-term business opportunity.

      2:15PM10  Q.  Let me just toss up a third.  Were y'all at all proud

      2:15PM11  about what you had just done?

      2:15PM12  A.  Well, you know, we had VAC for a long time, the VAC

      2:15PM13  Classic and the Mini VAC.  And people had worked awfully hard

      2:15PM14  inside to develop the next generations.  And this was -- these

      2:15PM15  were the first two major products that we had brought out

      2:15PM16  since I had been there.  And I think that all of us were quite

      2:15PM17  proud of the fact that we got them done.  We got them done on

      2:15PM18  time, and they were working very well.

      2:15PM19  Q.  You say you were also -- you were going to tell him about

      2:15PM20  your patent estate.  Now, why are you telling Mr. Tanner about

      2:15PM21  your patent estate?

      2:15PM22  A.  Well, after the meeting and our discussions, Dennis Noll,

      2:15PM23  who was our general counsel, was in the technical meetings,

      2:15PM24  and he told me that they had had a strong interest in our

      2:16PM25  patents.  So I thought they were interested.
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      2:16PM 1  Q.  And then third, it says:  I'm going to tell you about our

      2:16PM 2  market position.  Why were you telling them about the market

      2:16PM 3  position?

      2:16PM 4  A.  Well, again, our market position was robust, and it was

      2:16PM 5  growing, and we had a long way to go.  When you have a

      2:16PM 6  partnership, a strategic partnership between two companies

      2:16PM 7  when you're supplying product for a major part of the

      2:16PM 8  business, it requires an investment on both sides.  And if

      2:16PM 9  you're going to invest in a business opportunity, you sort of

      2:16PM10  want to know that there's an opportunity ahead of you; that

      2:16PM11  it's likely to pay off in the long run, and it's one of the

      2:16PM12  reasons why if you're going to talk to somebody about a

      2:16PM13  long-term relationship, you want to make sure that they

      2:16PM14  understand that there is an opportunity for them to make money

      2:16PM15  in the long haul.

      2:16PM16  Q.  Trevor, can you highlight the last sentence of that

      2:16PM17  paragraph?  Go a little further down.  I apologize.  No.  I'm

      2:17PM18  in the wrong paragraph.  It's the -- yeah, that paragraph.

      2:17PM19  Just go to the bottom part of that paragraph.  There we go.

      2:17PM20  "Taken together."

      2:17PM21            And you told him:  Taken together, these actions put

      2:17PM22  KCI in a much stronger position with respect to the VAC

      2:17PM23  opportunity.  What did you mean by that?

      2:17PM24  A.  Well, we think that we have a good business developing,

      2:17PM25  we're going to be there for a long time, and if we wind up in
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      2:17PM 1  a strategic partnership, it's a good opportunity for both of

      2:17PM 2  us.

      2:17PM 3  Q.  And at this time did you have any reason to believe that

      2:17PM 4  Medela was trying to set up something to compete with you?

      2:17PM 5  A.  No.  We had no idea.

      2:17PM 6  Q.  At this time did you have any reason to believe that

      2:17PM 7  Medela was intending to get around Dr. Argenta's patents?

      2:17PM 8  A.  No.

      2:17PM 9  Q.  Let's go to the next paragraph.

      2:17PM10            I still believe that there may be an opportunity for

      2:17PM11  us to find a way to do business together in the future.  What

      2:18PM12  did you mean by that, Denny?

      2:18PM13  A.  Well, when we went up to talk with them, we didn't set up

      2:18PM14  a timeframe around when we might start a relationship.  We

      2:18PM15  were looking for what the possibilities were.  It was clear

      2:18PM16  that in the -- in the short-term, that probably wasn't going

      2:18PM17  to happen.  But for future generations, that possibility was

      2:18PM18  still open.  And all I wanted to say was, in the short-term,

      2:18PM19  it don't look like it's going to happen.  In the long-term,

      2:18PM20  there's still the opportunity if the conditions are right.

      2:18PM21  Q.  We are making good progress on the products and processes

      2:18PM22  for our immediate plans, but we remain open with respect to

      2:18PM23  future opportunities.

      2:18PM24            You were looking forward to perhaps working on the

      2:18PM25  future?

                                                                            1825

                                         Ware - Direct

      2:18PM 1  A.  I certainly was open to the possibility.

      2:18PM 2  Q.  While I recognize that this is not a direction that helps

      2:18PM 3  you in the short-term, it is my desire to keep the

      2:18PM 4  communications between us open.

      2:18PM 5            Why did you want to keep the lines between you open?

      2:18PM 6  A.  It's awfully difficult to predict with certainty what the

      2:19PM 7  future is going to bring.  You're always better off leaving

      2:19PM 8  those communications open and seeing what happens.  It doesn't

      2:19PM 9  mean you necessarily have to go somewhere.  But you sure

      2:19PM10  wouldn't want to shut that off and then find out you made a

      2:19PM11  mistake because they came out with a new technology that would

      2:19PM12  be helpful to you.  You had already closed the door.  It

      2:19PM13  doesn't make sense.

      2:19PM14  Q.  As a side note, you may want to discuss our expanding

      2:19PM15  patent position, our strategic direction with Fred Rush, whom

      2:19PM16  you met when we were with you.

      2:19PM17            Now, why did you tell him that?

      2:19PM18  A.  Well, Fred Rush is the vice president of corporate

      2:19PM19  development.  He is one of the people who has the most

      2:19PM20  influence in our company in maintaining and developing and

      2:19PM21  maintaining strategic relationships with other companies.

      2:19PM22  Q.  If you were trying to scare somebody, would you tell them

      2:19PM23  to call Fred Rush?

      2:19PM24  A.  Well, Fred Rush isn't the most handsome guy in the world.

      2:19PM25  But he's certainly not a scary guy.  He's a very experienced
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      2:19PM 1  businessman, and he's the person that can -- you'd want to

      2:20PM 2  have somebody have a relationship with.

      2:20PM 3  Q.  I look forward to the chance to discuss our mutual

      2:20PM 4  interest further, hopefully sooner rather than later.  Best

      2:20PM 5  regards, Denny.

      2:20PM 6            Was this a threatening letter?

      2:20PM 7  A.  I don't think so.

      2:20PM 8  Q.  Did you have any reason at this time to know that Medela

      2:20PM 9  was out trying to compete with the Argenta parents?

      2:20PM10  A.  No.

      2:20PM11  Q.  And then let's go and see how Mr. Tanner reacted to this

      2:20PM12  letter.  If you'll turn to the next page.

      2:20PM13            MR. MACON:  I'm still on Exhibit 519, Your Honor?

      2:20PM14            THE COURT:  Okay.

      2:20PM15  BY MR. MACON:

      2:20PM16  Q.  In fact, the very next day, on May 8, 2002, Mr. Tanner

      2:20PM17  responded to your email.  And did he sound like he felt

      2:20PM18  threatened or upset?

      2:20PM19  A.  I don't think so.

      2:20PM20  Q.  Dear Denny, thank you for getting back to me.  Kindly let

      2:20PM21  me know when you are ready to discuss concrete steps and/or

      2:20PM22  projects.  Best regards, Urs.

      2:20PM23            At this time did you believe that you and Medela

      2:21PM24  were friends -- were friends or business acquaintances?

      2:21PM25  A.  Yes.  I think that, certainly, we weren't going to do
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      2:21PM 1  something in the short haul, but I thought that the

      2:21PM 2  relationship was well established for the potential for future

      2:21PM 3  business.

      2:21PM 4  Q.  But as a matter of fact -- at that time did you think that

      2:21PM 5  Medela had been straight with you?

      2:21PM 6  A.  I thought so.

      2:21PM 7  Q.  Well, let's go back to our time line and let me ask you a

      2:21PM 8  few questions.  At the July 16, 2001 meeting had you seen

      2:21PM 9  Plaintiff's Exhibit 173, where Medela said that their first

      2:21PM10  goal was to investigate KCI's business plans and their patents

      2:21PM11  position?

      2:21PM12  A.  No.

      2:21PM13  Q.  Do you feel that it would have been straightforward to

      2:21PM14  have told you that they were looking to get around Dr.

      2:22PM15  Argenta's patents?

      2:22PM16  A.  I think that would have been appropriate.

      2:22PM17  Q.  When you had your meeting in November of 2001 in

      2:22PM18  Switzerland, at that meeting did Mr. Tanner tell you that

      2:22PM19  Richard Weston had -- was preparing a strategy and tactics to

      2:22PM20  get around the VAC, looking for prior art to defeat Dr.

      2:22PM21  Argenta's patents?

      2:22PM22  A.  No.

      2:22PM23  Q.  When you had the meeting on January 28, 2002, did Mr.

      2:22PM24  Tanner tell you that within a few days, Richard Weston was

      2:22PM25  going to circulate a business plan for Medela to fund a new
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      2:22PM 1  business that would relabel Medela pumps and sell them for

      2:22PM 2  negative pressure wound therapy?

      2:22PM 3  A.  No.

      2:22PM 4  Q.  Mr. Tanner sent you an email on February 27, 2002.  When

      2:23PM 5  he sent you that email, did he notify you that on the very

      2:23PM 6  next day Richard Weston was going to be given a very generous

      2:23PM 7  severance and was going to launch a new business with the

      2:23PM 8  money from Medela and using relabeled Medela pumps to get

      2:23PM 9  around Dr. Argenta's patents?

      2:23PM10  A.  No.

      2:23PM11  Q.  When Mr. Tanner wrote you back in May 8, 2002, did he

      2:23PM12  mention that at that very time Mr. Weston, with Medela's

      2:23PM13  assistance, had set up a new company and was about to launch a

      2:23PM14  company that would go directly infringing Dr. Argenta's

      2:24PM15  patents?

      2:24PM16  A.  No, he didn't.

      2:24PM17  Q.  Do you feel that Medela has been straight and fair with

      2:24PM18  you?

      2:24PM19  A.  I don't think so.

      2:24PM20            MR. MACON:  I'll pass the witness.

      2:24PM21            THE COURT:  Thank you, Mr. Macon.  We've been going

      2:24PM22  about -- let me see here.  About 35 minutes.  Do you need a

      2:24PM23  short break or --

      2:24PM24            MR. MCCLANAHAN:  I'm ready to start.  Let me

      2:24PM25  straighten up and get over there.

                                                                            1829

                                         Ware - Direct

      2:24PM 1            THE COURT:  I understand you have a back issue, Mr.

      2:24PM 2  McClanahan.  But we appreciate your hanging in here.

      2:24PM 3            MR. MCCLANAHAN:  I'm fine to go.

      2:24PM 4                         CROSS-EXAMINATION

      2:24PM 5  BY MR. MCCLANAHAN:

      2:24PM 6  Q.  Mr. Ware, how are you, sir?

      2:24PM 7  A.  Fine.  Thank you.

      2:24PM 8  Q.  Just to get the context here, I noticed a second ago you

      2:24PM 9  said -- you were talking about one of your subordinates, Fred

      2:24PM10  Rush.

      2:24PM11  A.  Yes.

      2:24PM12  Q.  You said, Fred Rush is a very experienced businessman.

      2:25PM13  And I wrote that down because I was thinking, here's a guy

      2:25PM14  that works for you.  So I think we could all start by assuming

      2:25PM15  that you certainly are also a very experienced businessman,

      2:25PM16  couldn't we?

      2:25PM17  A.  I have certain experiences, certainly.

      2:25PM18  Q.  And we know, for example -- we've heard about how Dr.

      2:25PM19  Leininger started the company.  And he's told us about that.

      2:25PM20  A.  Yes.

      2:25PM21  Q.  And we've also heard about how at one point he decided to

      2:25PM22  move out of the running of the company and let a pro come in

      2:25PM23  to run the company.  And that would have been, I guess, one of

      2:25PM24  your predecessors?

      2:25PM25  A.  Certainly.
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      2:25PM 1  Q.  And then when that predecessor finished building the

      2:25PM 2  company up, he was replaced by you.  And that would be in

      2:25PM 3  about what year?

      2:25PM 4  A.  Well, I joined the company in 2000.

      2:25PM 5  Q.  2000.  Okay.  So that -- so that all of the startup, leg

      2:25PM 6  work that had been done by Dr. Leininger and his people for --

      2:25PM 7  how many years before you came, roughly?

      2:26PM 8  A.  Well, let's see.  The company was founded in '76.  And

      2:26PM 9  there were, I think, in the history of the company, four or

      2:26PM10  five CEOs.  And I came in 2000.  So it was 24 years old.

      2:26PM11  Q.  So Dr. Leininger and his folks had been working with the

      2:26PM12  company about 24 years, about maybe -- I'm going to round it

      2:26PM13  off to 25 because I can think of that round term.  And

      2:26PM14  then -- and then now you come in as a very experienced, savvy

      2:26PM15  businessman to take this successful company to a new level.

      2:26PM16  That basically is what was going on?

      2:26PM17  A.  The -- my predecessor had retired, and they wanted to

      2:26PM18  replace him.  That's correct.

      2:26PM19  Q.  Yes.  So you made some statements to the jury about

      2:26PM20  several things.  We're going to cover them one by one.  But

      2:26PM21  first of all, so that the jury can evaluate what your interest

      2:26PM22  is in all of this, okay, because you understand that they need

      2:26PM23  to consider the stake that each witness has in what's going on

      2:27PM24  so that they can say to themselves, does this gentleman or

      2:27PM25  lady have a bias or not?  You understand that's part of what

                                                                            1831

                                         Ware - Cross

      2:27PM 1  they do?

      2:27PM 2  A.  Yes.

      2:27PM 3  Q.  Now, in your situation, as I understand it, you have a

      2:27PM 4  base salary, correct?

      2:27PM 5  A.  I do.

      2:27PM 6  Q.  And again, I'm not trying to pry details, but I do want to

      2:27PM 7  establish the significance of your interest in this.  In --

      2:27PM 8  let's see.  In 2005, for example, the last full year we had,

      2:27PM 9  what was your base salary?

      2:27PM10            MR. MACON:  Excuse me, Your Honor.  We've been

      2:27PM11  specific -- there's been a specific ruling on this very issue.

      2:27PM12  I presented to the Court a specific ruling in writing, signed

      2:27PM13  by the Court.

      2:27PM14            THE COURT:  Okay.  Come over here a minute, if you

      2:27PM15  could.  Let's talk for a second.

      2:27PM16            I'm not going to hook you up, Chris.  Let me just

      2:27PM17  talk to the lawyers a minute.

      2:28PM18       (At the bench off the record)

      2:29PM19            THE COURT:  Mr. McClanahan, thank you.

      2:29PM20            MR. MCCLANAHAN:  Yes, sir.

      2:29PM21            THE COURT:  Just keep that in reserve.  Okay.  Mr.

      2:29PM22  McClanahan, we're going to take about another 15 minutes, and

      2:29PM23  then we're going to switch out our court reporters, so just to

      2:30PM24  give you an idea of the time.

      2:30PM25            MR. MCCLANAHAN:  Sure, Your Honor.  Thank you.
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      2:30PM 1  BY MR. MCCLANAHAN:

      2:30PM 2  Q.  Mr. Ware, I'm not going to talk about the dollars, but I

      2:30PM 3  want to talk about the concept.  Okay?

      2:30PM 4  A.  Certainly.

      2:30PM 5  Q.  Now, your compensation for KCI is you began with a base

      2:30PM 6  salary?

      2:30PM 7  A.  I did.

      2:30PM 8  Q.  And then on top of that you get a 50 percent -- what's

      2:30PM 9  called a 50 percent on target performance bonus?

      2:30PM10  A.  That's correct.

      2:30PM11  Q.  And then in addition to that, you also get from time to

      2:30PM12  time options, stock options in the company that will vest over

      2:30PM13  a certain period of time?

      2:30PM14  A.  That's correct.

      2:30PM15  Q.  Now, last year did you meet your performance bonus?

      2:30PM16  A.  Yes.

      2:30PM17  Q.  Have you met your performance bonus every year since

      2:30PM18  you've been at the company?

      2:30PM19  A.  Yes, I have.

      2:30PM20  Q.  Okay.  So -- and you've had, I take it, the same

      2:30PM21  compensation kind of a deal.  You may have gotten raises, but

      2:31PM22  it's been the same base performance, stock option thing?

      2:31PM23  A.  Almost.

      2:31PM24  Q.  Okay.  So one thing then that we do know, regardless of

      2:31PM25  the numbers involved, is that each of the years that you have
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      2:31PM 1  been at the helm of KCI, the head businessman, if you will,

      2:31PM 2  you have -- you have met your performance goals so that you

      2:31PM 3  have received your performance bonus, and you have received

      2:31PM 4  significant numbers of shares of stock and stock options in

      2:31PM 5  KCI; is that correct?

      2:31PM 6  A.  It's almost correct, Mr. McClanahan.  I have received a

      2:31PM 7  salary and a bonus every year.  I was given a grant of options

      2:31PM 8  when I first came.  I didn't get any more grants of options

      2:31PM 9  until 2005.

      2:31PM10  Q.  Okay.  And from time to time, when you get stock, a stock

      2:31PM11  option, for example, you have exercised those options.  That

      2:31PM12  is, you've sold the shares of stock and taken the money from

      2:31PM13  them?

      2:31PM14  A.  I have sold some of those, but not all of them.

      2:31PM15  Q.  Okay.  So you would agree with me, I take it, that you do

      2:32PM16  have a direct financial interest in KCI's continuing to do

      2:32PM17  well?

      2:32PM18  A.  Yes, I do.

      2:32PM19  Q.  Okay.  Now, the next topic that I want to ask you a little

      2:32PM20  bit about is you talked a little bit about -- about the day

      2:32PM21  that you came up to the BlueSky booth.  And you said that Mr.

      2:32PM22  Tim Johnson was there?

      2:32PM23  A.  Yes.

      2:32PM24  Q.  When was that?

      2:32PM25  A.  You know, I don't remember the exact date.  But I think it
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      2:32PM 1  was in late '02 or early '03.

      2:32PM 2  Q.  Describe for me the equipment that he had at that booth.

      2:32PM 3  A.  I believe he had one or two pumps and some dressings.

      2:32PM 4  Q.  Pumps and dressings.  Now, what kind of dressings did he

      2:32PM 5  have?

      2:32PM 6  A.  I don't recall which ones, but they could have been any of

      2:32PM 7  the ones that were available at that time.

      2:32PM 8  Q.  Because I noticed -- I noticed that what you said, and I

      2:33PM 9  was very careful to write the words down, in your testimony

      2:33PM10  earlier, just before the lunch break, you were answering Mr.

      2:33PM11  Macon's question, and you said, BlueSky was trying to sell a

      2:33PM12  product that was copying Dr. Argenta's patent.  Now, you

      2:33PM13  understand, I take it, that a pump by itself does not copy Dr.

      2:33PM14  Argenta's patent, don't you?

      2:33PM15  A.  Yes, sir, I do.

      2:33PM16  Q.  You understand that a pump with tubes attached to it don't

      2:33PM17  copy his patents?

      2:33PM18  A.  I do.

      2:33PM19  Q.  You understand that a pump with tubes and a canister

      2:33PM20  attached to it don't copy Dr. Argenta's patents?

      2:33PM21  A.  I do.

      2:33PM22  Q.  By the way, you were in the courtroom today when Cindy

      2:33PM23  Miller testified.  And I know that Cindy works for you at the

      2:33PM24  company, or for your company?

      2:33PM25  A.  Yes.
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      2:33PM 1  Q.  Were you -- were you surprised to hear that Cindy Miller

      2:33PM 2  at one time believed that these patents covered the whole

      2:33PM 3  field of negative pressure wound therapy?

      2:33PM 4  A.  No, I was not surprised at that.

      2:34PM 5  Q.  In fact, part of the culture that you teach at KCI is that

      2:34PM 6  anybody who gets in the business, that gets close to what you

      2:34PM 7  all do, negative pressure wound therapy or what you said was

      2:34PM 8  at the booth that Mr. Johnson had, a pump, some tubes,

      2:34PM 9  canister, whatever turns out was actually there, you believed

      2:34PM10  that your job is to try to stop that company because that

      2:34PM11  might be seen as copying Dr. Argenta's patent.  That's part of

      2:34PM12  what you do as a businessman, isn't it?

      2:34PM13  A.  No, sir.  That's not correct.

      2:34PM14  Q.  Now, in fact, you said several things about BlueSky as

      2:34PM15  being -- as being true and fair.  And you talked about

      2:34PM16  whatever BlueSky did or didn't do as being fair or right, I

      2:34PM17  think it was.  Let me ask you this.  Let's take, for example,

      2:34PM18  whatever it is that Dr. Chariker did with his Chariker-Jeter

      2:34PM19  technique, back in the '80s, okay, or the '70s or whenever it

      2:34PM20  was.

      2:34PM21            Now, you recognize from the testimony that we've

      2:35PM22  heard in this case before that whatever that is, existed

      2:35PM23  before Dr. Argenta's patent.  You do agree with that?

      2:35PM24  A.  I do.

      2:35PM25  Q.  And you do agree, I take it, that it would not be fair or
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      2:35PM 1  right for KCI to come in and try to prevent Dr. Chariker and

      2:35PM 2  Dr. Jeter from doing whatever it is they said they were doing

      2:35PM 3  at that time, would it?

      2:35PM 4  A.  No.  I think that you're quite correct there.

      2:35PM 5  Q.  So we do agree then that -- that if someone, some member

      2:35PM 6  of the jury, someone in the audience, his Honor, me,

      2:35PM 7  anybody -- if someone wants to do whatever it is that Chariker

      2:35PM 8  and Jeter did before Dr. Argenta's patent, it would not be

      2:35PM 9  fair or right for KCI to try to prevent that, would it?

      2:35PM10  A.  Correct.

      2:35PM11  Q.  It would be improper, I take it, for KCI to try to claim

      2:36PM12  that it -- its patent is bigger than it really is.  That would

      2:36PM13  be improper, wouldn't it?

      2:36PM14  A.  I don't believe we do that.

      2:36PM15  Q.  You know, it's -- and I'm not quarreling with you.  Do you

      2:36PM16  agree that it's the jury's job to decide whether or not you do

      2:36PM17  that, and not your job?

      2:36PM18  A.  Certainly.

      2:36PM19  Q.  Now, you said, for example, that the patent system is

      2:36PM20  important because it lets you charge appropriately for your

      2:36PM21  products, meaning that if somebody has a valid patent, and

      2:36PM22  they make a product, that under the protection of the U.S. law

      2:36PM23  they can charge more for that product during the term of the

      2:36PM24  patent, and that's what you were talking about on that,

      2:36PM25  correct?
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      2:36PM 1  A.  Yes.  I believe that if you have a patent, you can set the

      2:36PM 2  price consistent with what the market wants to pay.

      2:36PM 3  Q.  Similarly, similarly, if you have a patent but you try to

      2:36PM 4  claim more than the patent protects, and you try to charge

      2:37PM 5  higher prices for more than the patent protects, that would be

      2:37PM 6  improper to do, wouldn't it?

      2:37PM 7  A.  I think that you then have to rely on market pricing, yes.

      2:37PM 8  Q.  And insofar as the market is concerned, you do understand,

      2:37PM 9  don't you, sir, that customers of KCI -- because we've got the

      2:37PM10  papers I can show you after the break about sales meetings --

      2:37PM11  that customers of KCI have suggested that one of the issues

      2:37PM12  they have is that the product is so expensive?

      2:37PM13  A.  I think that that is true.  I think that happens in almost

      2:37PM14  every kind of business.

      2:37PM15  Q.  And I'm not -- we're not concerned about any other kind of

      2:37PM16  business with this jury in this case today.  My question to

      2:37PM17  you is simply this, as the chief executive officer of KCI, you

      2:37PM18  would agree with me that it's a true statement that many KCI

      2:37PM19  customers complain that the price is so high?

      2:38PM20  A.  I believe that the purpose of a company is to go out and

      2:38PM21  make sure you're overcoming objections and showing the value

      2:38PM22  for what you sell, yes.

      2:38PM23  Q.  Now, there has also been testimony before that BlueSky is

      2:38PM24  now approved for Medicare reimbursement.  Do you recall that?

      2:38PM25  A.  Yes.
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      2:38PM 1  Q.  Approved for negative pressure wound therapy reimbursement

      2:38PM 2  for Medicare?

      2:38PM 3  A.  That's correct.

      2:38PM 4  Q.  Now, when that has happened, the -- one of the effects of

      2:38PM 5  that is that -- is that now the pricing structure has changed

      2:38PM 6  somewhat?

      2:38PM 7  A.  Yes, it is.

      2:38PM 8  Q.  But even with that -- even with that, it's true, isn't it,

      2:38PM 9  that Kinetic Concepts, Incorporated increased profits nearly

      2:38PM10  27 percent in 2005 over the previous year?

      2:38PM11  A.  Yes, that's true.  We had considerably more patients that

      2:38PM12  were being treated than in 2004.

      2:38PM13  Q.  Now -- and, in fact, the increase of your profits in your

      2:39PM14  company was due mainly to the VAC technology rather than the

      2:39PM15  bed technology, wasn't it?

      2:39PM16  A.  Yes, it was.

      2:39PM17  Q.  I believe, for example, the VAC, vacuum assisted closure,

      2:39PM18  led revenue growth with 28 -- 29.8 percent increase in rentals

      2:39PM19  and sales, and that made up 75 percent of KCI's revenue in

      2:39PM20  2005, compared to two and a half percent or so from the bed

      2:39PM21  business?

      2:39PM22  A.  That's correct.

      2:39PM23  Q.  Now -- so every year since you have been to work at KCI as

      2:39PM24  the head businessman, KCI's profits have gone up, haven't

      2:39PM25  they?
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      2:39PM 1  A.  Every year that I've been there our business has grown,

      2:39PM 2  more patients have been served with VAC, and that revenue has

      2:40PM 3  increased, yes.

      2:40PM 4  Q.  And so if your profits -- if your profits were up 27

      2:40PM 5  percent in 2005 over the prior year, are they also up on a

      2:40PM 6  quarterly basis so far this year?

      2:40PM 7  A.  They are up this year.

      2:40PM 8  Q.  So even until the date of this trial right now KCI is

      2:40PM 9  still doing quite well with its VAC business, isn't it?

      2:40PM10  A.  Yes, we are.

      2:40PM11  Q.  Mr. Macon asked you some questions about whether it would

      2:40PM12  be appropriate for Medela to tell you that they had been

      2:40PM13  trying to get around the patent if, in fact, that's what they

      2:40PM14  were doing.

      2:40PM15            Let me ask you this.  Do you guys hold workshops

      2:40PM16  in-house for your executives at KCI where you try to predict

      2:40PM17  whether or not there are ways to get around your patents?

      2:41PM18  A.  We do.

      2:41PM19  Q.  Tell us about those workshops.  How do they work?

      2:41PM20  A.  Well, I think any -- every time you have a product that

      2:41PM21  you have out there, you want to understand where your strength

      2:41PM22  is.

      2:41PM23  Q.  And so do you -- do you bring in your management team and

      2:41PM24  assign people play-like jobs, for example, to try to

      2:41PM25  hypothesize ways to get around the patents?
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      2:41PM 1  A.  You could.

      2:41PM 2  Q.  Do you?

      2:41PM 3  A.  I don't recall any such meetings.

      2:41PM 4  Q.  You don't recall ever having some kind of a workshop

      2:41PM 5  in-house where people are given job tasks to try to find out

      2:41PM 6  ways to -- for example, what a competitor might do?

      2:41PM 7  A.  No.

      2:41PM 8  Q.  Okay.

      2:42PM 9            THE COURT:  If this is a good time for a break --

      2:42PM10            MR. MCCLANAHAN:  It is.

      2:42PM11            THE COURT:  -- would this work okay?

      2:42PM12            MR. MCCLANAHAN:  Yes, sir, it is.

      2:42PM13            THE COURT:  Okay.  Thank you, Mr. Ware.  You can go

      2:42PM14  ahead and step down.  That old microphone is catching you

      2:42PM15  there.

      2:42PM16            We'll take a recess.  Let's come back at 3:00,

      2:42PM17  ladies and gentlemen.  And we will probably have one more

      2:42PM18  break this afternoon and go from there.  Thank you so much for

      2:42PM19  your good attendance -- I mean, your good attention to detail.

      2:42PM20            Mr. Ramirez, please lead this good jury out.

      2:43PM21       (Jury leaves courtroom)

      2:43PM22            THE COURT:  Okay.  Please be seated.  You have how

      2:43PM23  many exhibits for me to look at in regard to some of the

      2:43PM24  expert testimony?  If you have those exhibits, I could take a

      2:43PM25  look at them, and then we'll probably have a chance to talk
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      2:43PM 1  about them again at the next break.

      2:43PM 2            MR. SADLER:  Your Honor, I think we do have those

      2:43PM 3  for Dr. Reisetter.

      2:43PM 4            THE COURT:  I'm not going to talk about them.  I

      2:43PM 5  just want to see the exhibits.

      2:43PM 6            MR. MACON:  Mr. Kinder stepped out.

      2:43PM 7            THE COURT:  That's fine.  Mr. Kinder's fine.

      2:43PM 8       (Discussion off the record)

      2:44PM 9            THE COURT:  We're not going to argue, Mr. Kinder I'm

      2:44PM10  just going to look at these exhibits right now.

      2:44PM11       (Discussion off the record)
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   3:13PM 1               (Change of court reporters.)

   3:26PM 2               THE COURT:  Thank you.  Please be seated.  Yes, sir.

   3:26PM 3     Mr. McClanahan, please proceed.

   3:26PM 4               MR. MCCLANAHAN:  Stacy, could you please put up 45?

   3:26PM 5     BY MR. MCCLANAHAN:

   3:26PM 6     Q.  Mr. Ware, this is a document from KCI's USA National Sales

   3:26PM 7     Meeting, 2001.  That would be at a time when you were at KCI,

   3:27PM 8     correct?

   3:27PM 9     A.  Yes, sir.

   3:27PM10     Q.  And if you would turn to, let's see --

   3:27PM11               MR. MCCLANAHAN:  Stacy, turn to page V44097, please.

   3:27PM12     BY MR. MCCLANAHAN:

   3:27PM13     Q.  And one of the things that was presented -- by the way,

   3:27PM14     who attended the national sales meeting?  Would that be the

   3:27PM15     people that Cindy Miller told us today were the salespeople?

   3:27PM16     A.  It would be the salespeople, sales management, some of the

   3:27PM17     marketing people from inside of San Antonio normally would

   3:27PM18     attend that meeting.

   3:27PM19     Q.  All right.

   3:27PM20               MR. MCCLANAHAN:  Stacy, can I see the previous page

   3:27PM21     to this one, 96?

   3:27PM22     BY MR. MCCLANAHAN:

   3:27PM23     Q.  This question hypothetically presented:  Why all the fuss?

   3:27PM24     Choose the right answer.  We love to harass our customers.  We

   3:27PM25     want to fleece our customers of all the money we can.  We want
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   3:27PM 1     to upset customers so they move as quickly as possible to the

   3:27PM 2     next best thing that comes along.  Obviously, all of which are

   3:28PM 3     silly answers.

   3:28PM 4               The right answer, D, obligated to enforce these

   3:28PM 5     patents.  Now, the position that you mentioned to the jury

   3:28PM 6     earlier today is that as the licensee of Wake Forest, you feel

   3:28PM 7     an obligation to enforce these patents, right?

   3:28PM 8     A.  Yes, sir.

   3:28PM 9               MR. MCCLANAHAN:  And now the next page, Stacy.

   3:28PM10     BY MR. MCCLANAHAN:

   3:28PM11     Q.  And what was presented to all of these people at this

   3:28PM12     national convention of yours was that any wound healing system

   3:28PM13     applying negative pressure in the bed of a wound covered with

   3:28PM14     a sealed dressing, you claimed was part of -- or your company

   3:28PM15     claimed was patented.

   3:28PM16               That's what was taught at this national meeting to

   3:28PM17     all of the salespeople, wasn't it?

   3:28PM18     A.  Yes, sir.  In a way, that is correct.

   3:28PM19     Q.  Now, we do know for sure a couple of things in this case.

   3:28PM20     We do know that even Dr. Argenta concedes he did not invent

   3:28PM21     negative pressure wound therapy, correct?

   3:29PM22     A.  Depending on how you define negative pressure wound

   3:29PM23     therapy, that could be correct.  We have used negative

   3:29PM24     pressure wound therapy as a substitute for VAC pretty

   3:29PM25     universally until BlueSky came in.
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   3:29PM 1     Q.  So you would agree with me that Dr. Argenta has conceded

   3:29PM 2     that he did not invent negative pressure wound therapy, or are

   3:29PM 3     you going to argue about that?

   3:29PM 4     A.  Well, I don't want to argue about it.

   3:29PM 5     Q.  So you would agree that he has conceded that, wouldn't

   3:29PM 6     you?

   3:29PM 7     A.  No, I don't think so.

   3:29PM 8     Q.  Okay.  You will not agree that Dr. Argenta, you think

   3:29PM 9     maybe Dr. Argenta really did invent negative pressure wound

   3:29PM10     therapy, I take it?

   3:29PM11     A.  I believe that Dr. Argenta created an invention that we

   3:29PM12     call VAC or wound VAC, and that the generic term negative

   3:29PM13     pressure wound therapy existed predominantly or completely in

   3:29PM14     the trade until -- until BlueSky came into the marketplace.

   3:29PM15     Q.  Now, let's assume, for example, that in this case the jury

   3:30PM16     determines that the Chariker-Jeter approach, for example,

   3:30PM17     which clearly came before Argenta's patent, let's say the jury

   3:30PM18     concludes that the Chariker-Jeter approach was a wound healing

   3:30PM19     system, that it applied a negative pressure in the bed of a

   3:30PM20     wound and that it was covered with a sealed dressing.

   3:30PM21               Whether you agree with that or not, just assume that

   3:30PM22     the jury thinks that is what happened.  At your national

   3:30PM23     conference, the contention would have been made that that very

   3:30PM24     thing is protected by the patent; that's what you were

   3:30PM25     teaching the people who worked for your company?
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   3:30PM 1     A.  I think, at that time, that was correct.

   3:30PM 2     Q.  Now, you are the one -- I mean, you know we have heard

   3:30PM 3     about the slogan the buck stops here with the president of the

   3:30PM 4     United States from time to time.

   3:30PM 5               You are the one who made the decision to file this

   3:30PM 6     lawsuit, aren't you?

   3:30PM 7     A.  Yes, I am.

   3:30PM 8     Q.  And you decided to file this lawsuit when you learned that

   3:31PM 9     BlueSky was out doing what they were doing?

   3:31PM10     A.  That is correct.

   3:31PM11     Q.  I take it that would have been at the time that you went

   3:31PM12     to the trade show and met Mr. Johnson?

   3:31PM13     A.  Well, I think we filed the lawsuit in late '03, so some

   3:31PM14     time between then and '03 is when we filed the lawsuit.

   3:31PM15     Q.  Okay.  So --

   3:31PM16     A.  When we made the decision.

   3:31PM17     Q.  Just so we understand, then, I am just going to call it

   3:31PM18     the culture of what is covered by the patent, insofar as KCI's

   3:31PM19     mindset is concerned.

   3:31PM20               We heard that Cindy Miller was of the view or was

   3:31PM21     informed that everything that was negative pressure wound

   3:31PM22     therapy was covered by the patent until she heard a question

   3:31PM23     from me to the contrary today, and we heard Dr. Argenta, that

   3:31PM24     he did not invent the concept of negative pressure wound

   3:31PM25     therapy, and we see that at the national conference KCI is
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   3:32PM 1     teaching people that any wound healing system applying

   3:32PM 2     negative pressure in the bed of the wound covered with a

   3:32PM 3     sealed dressing is protected by the patent.

   3:32PM 4               And if that is not true, if the jury finds that the

   3:32PM 5     patent is not that broad, for whatever reason, then KCI would

   3:32PM 6     be teaching that it has a patent on things it doesn't have,

   3:32PM 7     wouldn't it?

   3:32PM 8     A.  Well, I think if the jury found that, we wouldn't be

   3:32PM 9     saying that in the future.

   3:32PM10     Q.  By the way, you know who Wayne Schroeder is, don't you?

   3:32PM11     A.  Yes, I do.

   3:32PM12     Q.  We saw his name on the article earlier, Wayne Schroeder,

   3:32PM13     MD, and he was the medical director of KCI for a while?

   3:32PM14     A.  Yes, he was.

   3:32PM15     Q.  How long was he with you as medical director?

   3:32PM16     A.  He was medical director long before I came.

   3:32PM17     Q.  You, in fact, are aware that he has never practiced

   3:33PM18     medicine anywhere in the world; is that true?

   3:33PM19     A.  That is true.

   3:33PM20     Q.  So KCI had a medical director for years who never, in

   3:33PM21     fact, practiced medicine anywhere in the world?

   3:33PM22     A.  I believe he graduated from a medical school.

   3:33PM23     Q.  And -- well, the fact that he used MD after his name, as

   3:33PM24     you understand it, is that because he is a medical doctor or

   3:33PM25     because he was medical director of KCI?
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   3:33PM 1     A.  It is because he had an MD degree from a medical school.

   3:33PM 2     Q.  And what medical school was that?

   3:33PM 3     A.  I don't know of his medical school.

   3:33PM 4     Q.  Now, when you had the meeting at -- or when you went up to

   3:33PM 5     the booth at the Las Vegas trade show --

   3:33PM 6     A.  Yes.

   3:33PM 7     Q.  -- and saw Mr. Johnson, you had a conversation with him in

   3:33PM 8     which you mentioned about the patents and essentially you

   3:33PM 9     asked how they thought that their patents didn't apply -- that

   3:34PM10     your patents didn't apply to them, correct?

   3:34PM11     A.  Yes.

   3:34PM12     Q.  And Mr. Johnson informed you that Richard Weston had done

   3:34PM13     a lot of work on that and that, in his opinion, he did not

   3:34PM14     infringe your patents, correct?

   3:34PM15     A.  Yes.

   3:34PM16     Q.  So from the very jump gun, the very first time you laid

   3:34PM17     eyes on that BlueSky thing, whatever it was at that show, it

   3:34PM18     was very clear that BlueSky was saying that their view was

   3:34PM19     that what they did was not infringing your patent; is that

   3:34PM20     correct?

   3:34PM21     A.  I think that that would be a logical conclusion.

   3:34PM22     Q.  Okay.  Now, just a little bit more about damages real

   3:34PM23     quick.

   3:34PM24               MR. MCCLANAHAN:  Stacy, may we see D205 for a

   3:34PM25     second?
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   3:34PM 1     BY MR. MCCLANAHAN:

   3:34PM 2     Q.  This is a chart that KCI apparently prepared, VAC market

   3:35PM 3     penetration by care setting, measured by revenue, and covers

   3:35PM 4     the time period from roughly 2000 through 2004.

   3:35PM 5               And it shows that in the acute area, the extended

   3:35PM 6     area, the home area, and the total area, VAC market

   3:35PM 7     penetration was increasing pretty much consistently throughout

   3:35PM 8     that whole period, didn't it?

   3:35PM 9     A.  Yes, sir.  Except for one thing, Mr. McClanahan.  I think

   3:35PM10     you said in terms of revenue, and I think it is in terms of --

   3:35PM11     Q.  Market penetration?

   3:35PM12     A.  -- of number of patients divided by the total population.

   3:35PM13     Q.  Well, I was simply looking at the slide which is entitled

   3:35PM14     VAC market penetration by care setting, measured in revenue.

   3:35PM15     That's where I was getting that from.

   3:35PM16     A.  Okay.  Well, that --

   3:35PM17     Q.  At any rate, whatever it is, whether we are talking about

   3:35PM18     market share, whether we are talking about revenue, the

   3:36PM19     numbers are going up like a great stock market line here,

   3:36PM20     aren't they?

   3:36PM21     A.  Yes.  They continue to increase.

   3:36PM22               THE COURT:  Can I ask a question?  You say it was

   3:36PM23     the number of patients divided by --

   3:36PM24               THE WITNESS:  By the total number of patients that

   3:36PM25     we thought could likely be -- would likely need VAC therapy.
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   3:36PM 1               THE COURT:  Okay.  Thank you.

   3:36PM 2     BY MR. MCCLANAHAN:

   3:36PM 3     Q.  And further, to follow up the question that Mr. Macon gave

   3:36PM 4     you, you, from time to time, make statements to members of the

   3:36PM 5     investment community?

   3:36PM 6     A.  Yes, we do.

   3:36PM 7     Q.  Because, after all, your stock is traded on the stock

   3:36PM 8     exchanges, and so you keep up with people who track that,

   3:36PM 9     correct?

   3:36PM10     A.  Yes.

   3:36PM11     Q.  Now, one of the things that you told those people -- and

   3:36PM12     by the way, you understand that under the rules and

   3:36PM13     regulations of the Securities and Exchange Commission of the

   3:36PM14     United States, you are required to make truthful statements to

   3:36PM15     the stock analysts and to the stockholders and to the

   3:36PM16     investment community?

   3:36PM17     A.  Absolutely.

   3:36PM18     Q.  And one of the truthful statements that you made was that

   3:36PM19     you said as recently as the latter part of 2005 that KCI was

   3:37PM20     experiencing strong growth in revenue, correct?

   3:37PM21     A.  Yes.

   3:37PM22     Q.  And, in fact, you said that you had experienced either 20

   3:37PM23     or 22 consecutive quarters, quarters of revenue growth?

   3:37PM24     A.  That is correct.

   3:37PM25     Q.  Now, a quarter, of course, is a quarter of a year, three
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   3:37PM 1     months.  So when you say, when you told the investment

   3:37PM 2     community 20 or 22 quarters, you were saying to the members of

   3:37PM 3     the public:  Things are going so good at KCI that for the last

   3:37PM 4     four to four and a half years we have experienced constant

   3:37PM 5     growth?

   3:37PM 6     A.  Yes, we have.

   3:37PM 7     Q.  Now, one of the things that you told Mr. Tanner of Medela

   3:38PM 8     was that you wanted BlueSky out of the business, right?

   3:38PM 9     A.  Yes.

   3:38PM10     Q.  And you would like to see today BlueSky out of business?

   3:38PM11     A.  If they are infringing the patents, I would like to see

   3:38PM12     them out of that part of the business, certainly.

   3:38PM13     Q.  And if they are not infringing the patents, if they are,

   3:38PM14     instead, practicing Chariker-Jeter, for example, and that is

   3:38PM15     not patented, for example, then you would have no objection to

   3:38PM16     their staying in business?

   3:38PM17     A.  If -- certainly, if they are not infringing and they are

   3:38PM18     not claiming that they are doing exactly what we are, then

   3:38PM19     they ought to be out there working.

   3:38PM20     Q.  And similarly, would you agree that if, for some reason,

   3:38PM21     the patents that you are seeking to enforce in this case are

   3:38PM22     not valid, that they ought to be declared invalid, you would

   3:38PM23     expect that, wouldn't you?

   3:38PM24     A.  I believe those patents are valid.

   3:39PM25     Q.  I understand you do, but that's not my question to you,
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   3:39PM 1     sir.

   3:39PM 2               My question to you is:  If you are out here

   3:39PM 3     promoting to the world that you have got patents and that you

   3:39PM 4     are entitled to charge whatever you want to for the term of

   3:39PM 5     those patents, because you have got those patents, then

   3:39PM 6     certainly it would be fair that if those patents are really

   3:39PM 7     not valid, for whatever reason, whether it is prior art,

   3:39PM 8     whether it is obviousness, whether it is anticipation, all of

   3:39PM 9     those reasons the judge talked about in his preliminary

   3:39PM10     instructions, if for any of those reasons these patents are

   3:39PM11     not valid, you would expect them to be struck down so that

   3:39PM12     your company could not charge more than the market would bear,

   3:39PM13     correct?

   3:39PM14     A.  Well, sir, I don't want to be argumentative with you, but

   3:39PM15     I am not sure I understand your proposition.  I think we are

   3:39PM16     charging what the market does bear, and that's how we are in

   3:39PM17     business and that's how we will be in business in the future.

   3:39PM18     Q.  You are charging what the market bears under the

   3:39PM19     assumption that you have a valid patent?  Because you

   3:40PM20     understand if these patents were removed and found not to be

   3:40PM21     valid, for any reason, the market would not go along with what

   3:40PM22     you want to charge for this product?

   3:40PM23     A.  Well, I think in a free-market society, if you have

   3:40PM24     multiple players in a market, the price is determined by the

   3:40PM25     multiple players and what the customer preference is.
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   3:40PM 1     Q.  And with regard to that free market society, by the way,

   3:40PM 2     you have got competitors at KCI other than BlueSky, don't you?

   3:40PM 3     A.  Yes, we do.

   3:40PM 4     Q.  For example, Smith & Nephew is a competitor.

   3:40PM 5     A.  Yes.

   3:40PM 6     Q.  In the market for advanced wound care?

   3:40PM 7     A.  Yes.

   3:40PM 8     Q.  If the jury says:  Okay.  Well, let's think about this.

   3:40PM 9     The market we will think about is the market for advanced

   3:40PM10     wound care, and who are the players?

   3:40PM11               We know we have KCI and we have got BlueSky over

   3:40PM12     here, we have got Smith & Nephew, you just said; Johnson &

   3:40PM13     Johnson is a player in that market?

   3:40PM14     A.  Certainly.

   3:40PM15     Q.  3M is a player in that market?

   3:41PM16     A.  Yes.  All big companies.

   3:41PM17     Q.  Coloplast is a player in that market?

   3:41PM18     A.  Certainly.

   3:41PM19     Q.  ConvaTec is a player in that market?

   3:41PM20     A.  ConvaTec, a division of Bristol Myers Squibb, yes.

   3:41PM21     Q.  These are all competitors in the advanced wound care

   3:41PM22     market?

   3:41PM23     A.  That is correct.

   3:41PM24               MR. MCCLANAHAN:  Stacy, may we see D209, please.

   3:41PM25     BY MR. MCCLANAHAN:
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   3:41PM 1     Q.  Now, this is a document called the third annual customer

   3:41PM 2     delight survey.

   3:41PM 3               What is the customer delight survey?

   3:41PM 4     A.  It is a customer satisfaction program we have.

   3:41PM 5     Q.  Customer satisfaction survey.  Something you all do

   3:42PM 6     in-house?

   3:42PM 7     A.  Yes.

   3:42PM 8               MR. MCCLANAHAN:  And, Stacy, go to the next page,

   3:42PM 9     3482, please.

   3:42PM10               THE COURT:  And give me this exhibit again, sir.

   3:42PM11               MR. MCCLANAHAN:  Yes, Your Honor.  It is D209.

   3:42PM12               THE COURT:  Okay.  It is a customer survey?

   3:42PM13               MR. MCCLANAHAN:  Yes, sir.

   3:42PM14               THE COURT:  Thank you.

   3:42PM15               MR. MCCLANAHAN:  Yes, sir.

   3:42PM16     BY MR. MCCLANAHAN:

   3:42PM17     Q.  Among the weaknesses that your company noted in this were

   3:42PM18     that -- here is the first bullet point, price is too high.

   3:42PM19     Correct?

   3:42PM20     A.  That's what it says, yes.

   3:42PM21     Q.  And down here next to the last bullet point, limited

   3:42PM22     randomized control trial data, correct?

   3:42PM23     A.  Yes.

   3:42PM24     Q.  And -- in other words, I believe you mentioned earlier to

   3:42PM25     Mr. Macon about all of these studies and that sort of thing
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   3:42PM 1     that have been done on the VAC.

   3:42PM 2               Whatever they have been, your customers have said

   3:42PM 3     one of the weaknesses is limited randomized control trial

   3:42PM 4     data, correct?

   3:42PM 5     A.  That is correct.

   3:43PM 6     Q.  And they have also said a weakness is that your product

   3:43PM 7     reliability is inconsistent?

   3:43PM 8     A.  That is correct.

   3:43PM 9     Q.  That's what was said in the third annual customer delight

   3:43PM10     survey, correct?  Sir?

   3:43PM11     A.  Certainly.  And what you normally try to do is make sure

   3:43PM12     you understand all of the weaknesses you have, so those are

   3:43PM13     the ones you go to work on.  And some portion of customers

   3:43PM14     think very -- excuse me -- very highly of you, other

   3:43PM15     customers, who may not be as familiar with you, may have other

   3:43PM16     opinions, and you try to make sure you get the worst ones, get

   3:43PM17     those under control and bring up the whole average.

   3:43PM18     Q.  Of course, sir.  And I am not suggesting anything to the

   3:43PM19     contrary.  What I am suggesting is that you have told this

   3:43PM20     jury that, in your view, you have been -- your company has

   3:43PM21     been greatly damaged by whatever it is that BlueSky is doing,

   3:43PM22     that you think they are doing wrong, but yet there are other

   3:44PM23     factors at work at KCI that might affect the buying tendencies

   3:44PM24     of your customers, aren't there?

   3:44PM25     A.  Certainly.
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   3:44PM 1     Q.  I mean, BlueSky is not all -- is not the only thing that

   3:44PM 2     might make somebody not want to buy or rent a KCI VAC?

   3:44PM 3     A.  That's possible.

   3:44PM 4               MR. MCCLANAHAN:  Stacy, may we please look at page

   3:44PM 5     V83483.

   3:44PM 6     BY MR. MCCLANAHAN:

   3:44PM 7     Q.  KCI's vulnerabilities.  Again, this is still part of that

   3:44PM 8     third annual customer delight survey.  First bullet point,

   3:44PM 9     cost effectiveness not adequately demonstrated.

   3:44PM10               Cost effectiveness.  Now, didn't you say -- didn't

   3:44PM11     somebody say, maybe Mr. Macon in his opening statement, or a

   3:44PM12     witness earlier said that one of the criticisms you all had

   3:44PM13     made of one of the BlueSky's advertisements has to do

   3:44PM14     something about cost effectiveness?

   3:44PM15     A.  Correct.

   3:44PM16     Q.  But yet here in your own in-house customer delight survey,

   3:45PM17     you all note that one of KCI's vulnerabilities is cost

   3:45PM18     effectiveness has not been adequately demonstrated.

   3:45PM19               You all had not yet demonstrated the cost

   3:45PM20     effectiveness of your own product, had you?

   3:45PM21     A.  Well, actually, we have done a pretty good job of

   3:45PM22     demonstrating that.  Remember, we were going from comparing

   3:45PM23     products that were very, very expensive to comparing products

   3:45PM24     that were much more expensive on a per-day or per-unit cost.

   3:45PM25               What you really have to look at in cost
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   3:45PM 1     effectiveness is changing the way the customers recognize

   3:45PM 2     cost.  And when you have treatment periods that are reduced

   3:45PM 3     dramatically and when the total cost of treating a patient has

   3:45PM 4     multiple components to it, the physician costs, the nursing

   3:45PM 5     costs, and the supply costs, and the supply costs is a

   3:45PM 6     relatively small part of the total, the overall cost

   3:46PM 7     effectiveness can be dramatically changed when using VAC, but

   3:46PM 8     it is a different way of looking at it.

   3:46PM 9               And certainly, as we go out and sell, we have to be

   3:46PM10     able to change the way you think -- that people think about

   3:46PM11     costs and the way you collect costs to do that kind of

   3:46PM12     analysis, and it is an area that we continually strengthen,

   3:46PM13     continually work on, because it is changing the way not only

   3:46PM14     you practice medicine but it is changing the way people look

   3:46PM15     at the total costs of healing these wounds.

   3:46PM16     Q.  Are you through?

   3:46PM17     A.  I am.

   3:46PM18     Q.  Second bullet point under KCI's vulnerabilities.  KCI has

   3:46PM19     complex business processes which create customer

   3:46PM20     dissatisfaction with ease of doing business.

   3:46PM21               That was cited in your own company's report as a

   3:46PM22     vulnerability, wasn't it?

   3:46PM23     A.  Certainly.

   3:46PM24     Q.  Another point, the fourth one:  All customers want faster

   3:46PM25     callbacks from all services, medical, advantage center,
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   3:46PM 1     service, sales, et cetera.  VAC disposables are not available

   3:47PM 2     through distribution centers, et cetera.

   3:47PM 3               There were a number of reasons why, for whatever

   3:47PM 4     reason, somebody might not want to use the VAC.  It could be

   3:47PM 5     price, it could be customer service, it could be a lot of

   3:47PM 6     things?  Fair?

   3:47PM 7     A.  Yes.  And when doctors feel they need negative pressure

   3:47PM 8     wound therapy, then they usually go to VAC.

   3:47PM 9     Q.  Just so we all know, of course, you are not a doctor; you

   3:47PM10     are a civil engineer and a businessman?

   3:47PM11     A.  Chemical engineer.

   3:47PM12     Q.  Chemical engineer.  Thank you very much.  Yes, sir.  You

   3:47PM13     did say that.  I apologize.

   3:47PM14               And I think perhaps the last question I want to ask

   3:48PM15     of you is that, as the head of KCI, you mentioned -- you

   3:48PM16     mentioned that because of the judge's protective order, you

   3:48PM17     weren't able to see some of BlueSky's internal pricing

   3:48PM18     documents or some of Medela's or whatever it is, but you do

   3:48PM19     have access to your own internal documents?  You are the head

   3:48PM20     guy at your company?

   3:48PM21     A.  I do.

   3:48PM22     Q.  And as I understand it, at least certainly when your

   3:48PM23     deposition was taken, you were not able to name us one single

   3:48PM24     account holder, one single customer, account holder, who

   3:48PM25     had -- who you had lost because of BlueSky?
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   3:48PM 1     A.  Correct.

   3:48PM 2               MR. MCCLANAHAN:  Thank you, Your Honor.  I will pass

   3:48PM 3     the witness.

   3:48PM 4               THE COURT:  Thank you very much.

   3:48PM 5               Thank you, Mr. McClanahan.

   3:48PM 6               MR. SADLER:  May I proceed?

   3:48PM 7               THE COURT:  You may, Mr. Sadler.  Yes, sir.

   3:49PM 8               MR. SADLER:  We will set something up here.  If I

   3:49PM 9     may have a moment to do that.  If my colleague will help me

   3:49PM10     out.

   3:49PM11               Would it be okay to put it right here, the flip

   3:49PM12     chart?

   3:49PM13               THE COURT:  Sure.  That is fine.

   3:49PM14                            *-*-*-*-*-*-*-*

   3:49PM15                           CROSS EXAMINATION

   3:49PM16     BY MR. SADLER:

   3:49PM17     Q.  You and I have met before, have we not?

   3:49PM18     A.  Yes, we have.

   3:49PM19     Q.  On a number of occasions?

   3:49PM20     A.  Yes, we have.

   3:49PM21     Q.  It is good to see you again.  Now, Mr. McClanahan was

   3:49PM22     visiting with you about these -- this issue of damages, and I

   3:49PM23     wanted to go further into that for just a minute.

   3:49PM24               You don't know what the damage number is, but I

   3:49PM25     think my sense from your comments to the jury is, whatever
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   3:49PM 1     they are, they are not really significant in the grand scheme

   3:50PM 2     of things, compared to the kind of revenue you are making; is

   3:50PM 3     that fair?

   3:50PM 4     A.  The damages are certainly less than our revenue numbers.

   3:50PM 5     Q.  I mean, for example, last year you had almost $720 million

   3:50PM 6     in VAC revenue, so it is going to be a surprise to you if some

   3:50PM 7     expert comes in and says it could have been twice that, right?

   3:50PM 8     A.  I would think that would not be used.

   3:50PM 9     Q.  Okay.  This case really isn't about the money.  I think

   3:50PM10     you have said that and I think Dr. Leininger said that.  Fair?

   3:50PM11     A.  I think it is about the infringement.  I think that there

   3:50PM12     is a component that is about the money, but it is a pretty

   3:50PM13     broad set of cases.

   3:50PM14     Q.  You are leaving one thing out, sir.  Do you know what that

   3:50PM15     is?

   3:50PM16     A.  No.

   3:50PM17     Q.  Isn't this case also about the validity of the patents

   3:50PM18     that you and Wake Forest are suing on?  Isn't that an issue in

   3:50PM19     this case?

   3:50PM20     A.  I think it is.

   3:50PM21     Q.  And I think you would agree with me that these patents,

   3:50PM22     the patents you have under license, they are an extremely

   3:51PM23     valuable asset to your company, are they not?

   3:51PM24     A.  They are.

   3:51PM25     Q.  They are.  It wouldn't be an exaggeration, given these
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   3:51PM 1     kinds of revenue numbers, to call them the crown jewel in

   3:51PM 2     terms of an asset for your company?

   3:51PM 3     A.  I think they are very important.

   3:51PM 4     Q.  And I think you would agree with me that to protect that

   3:51PM 5     asset, if you went out and you found somebody using your

   3:51PM 6     technology, you would go after them, wouldn't you?

   3:51PM 7     A.  I think if somebody were infringing our patents, I would.

   3:51PM 8     Q.  If somebody were out there using your VAC technology and

   3:51PM 9     you found out about it, you would go after them with a

   3:51PM10     lawsuit, just like you have done in this case, wouldn't you?

   3:51PM11     A.  Yes.  I think so.

   3:51PM12     Q.  Absolutely.  Now, one of the things about going after

   3:51PM13     somebody who you think is using your technology, if you file a

   3:51PM14     lawsuit against them, they get to bring in the issue of the

   3:51PM15     validity of your patents?  You know that's the way it works,

   3:52PM16     right?

   3:52PM17     A.  I think that is correct.

   3:52PM18     Q.  And, in fact, one of the things that can happen is an

   3:52PM19     issue can arise in the case where we say:  Well, you know

   3:52PM20     what?  If this technology that you say is covered by this

   3:52PM21     patent, if it were obvious to someone, obvious to someone who

   3:52PM22     was skilled in the art, that might undermine your patent,

   3:52PM23     wouldn't it?

   3:52PM24     A.  I am not sure.

   3:52PM25     Q.  Well, you were here when the judge read his preliminary
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   3:52PM 1     instructions, were you not?

   3:52PM 2     A.  Yes.

   3:52PM 3     Q.  And you were paying close attention, as we all were, I am

   3:52PM 4     sure?

   3:52PM 5     A.  I tried to.

   3:52PM 6     Q.  Well, and you recall there came a point when the judge

   3:52PM 7     talked to the jury about this issue of obviousness; you

   3:52PM 8     remember that coming up, don't you?

   3:52PM 9     A.  Not specifically, but I am sure --

   3:52PM10     Q.  Well, I am sure you remember the Court telling all of us

   3:52PM11     that a patent claim is invalid if the claimed invention would

   3:52PM12     have been obvious to a person who had an ordinary level of

   3:52PM13     skill in the field of invention.

   3:52PM14               You remember those words, don't you?

   3:52PM15     A.  Uh-huh.

   3:52PM16     Q.  You do?

   3:53PM17     A.  I don't remember them, but I don't doubt that that is

   3:53PM18     exactly what he said.

   3:53PM19     Q.  And you know in this case that my client, Medela, we are

   3:53PM20     claiming that these patents, Wake Forest patents, that you

   3:53PM21     have a license to, we are claiming that they are invalid.  You

   3:53PM22     understand that?

   3:53PM23     A.  Yes.

   3:53PM24     Q.  And you realize that you have put these patents at risk

   3:53PM25     for being invalidated by this jury; you understand you have
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   3:53PM 1     done that by bringing this lawsuit?

   3:53PM 2     A.  I understand that's a possibility.

   3:53PM 3     Q.  And it was so important to you to keep my client, Medela,

   3:53PM 4     away from this whole wound care business that you have put the

   3:53PM 5     patent portfolio of your company at risk, right, sir?

   3:53PM 6     A.  I assume so.

   3:53PM 7     Q.  So let's talk about that.  Patent technology, your

   3:53PM 8     company, basically, it is a technology company.  You would

   3:54PM 9     agree with that?  Technology is important?

   3:54PM10     A.  Yes.

   3:54PM11     Q.  And from time to time, you have got to go out and find new

   3:54PM12     technology and bring it into the company, right?

   3:54PM13     A.  Yes.

   3:54PM14     Q.  I mean, that is basically what I think you all have told

   3:54PM15     the jury here is that, you know, the whole bed technology

   3:54PM16     thing was sort of running its course and you came upon this

   3:54PM17     new technology and you ran with it, right?

   3:54PM18     A.  Yes.

   3:54PM19     Q.  So finding new technology, you would agree with me, that's

   3:54PM20     important to your company, right, sir?

   3:54PM21     A.  Yes.

   3:54PM22     Q.  And from time to time, you run across inventors who have

   3:54PM23     ideas about new technology, don't you?

   3:54PM24     A.  Yes.

   3:54PM25     Q.  And, in fact, you yourself met one a few years ago, a
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   3:54PM 1     gentleman by the name of Dr. Wilhelm Fleischmann.  You know

   3:54PM 2     who I am talking about?

   3:54PM 3     A.  Yes.

   3:54PM 4               MR. MACON:  May we approach for just a moment, Your

   3:54PM 5     Honor?

   3:54PM 6               THE COURT:  Okay.  Karl, are you able to move over

   3:55PM 7     here?  If not -- let me see if we can handle it over here,

   3:55PM 8     Karl, and see if we need you on the record.

   3:55PM 9               Well, let's do this, ladies and gentlemen.  Let's

   3:55PM10     just take a short recess.  This will be a very short recess.

   3:55PM11               All rise for the jury.

   3:55PM12               I think you can step down.  If we need you, we will

   3:55PM13     call you back, but you can step down.

   3:55PM14               (Jury leaves courtroom.)

   3:56PM15               THE COURT:  Everyone be seated.  Thank you.

   3:56PM16               Okay.  Yes.  Now you can speak, Mr. Macon.

   3:56PM17               MR. MACON:  Your Honor, I would like to object both

   3:56PM18     as to the immediate area that we are going into, and to areas

   3:56PM19     that we are about to go into, based upon documents that have

   3:56PM20     been produced to us, that they are going into next.

   3:56PM21               First, I would like to object to going into the area

   3:56PM22     of Dr. Fleischmann.  It has no basis whatsoever in this case.

   3:56PM23     There is no way -- it is a slippery slope, I told you, and now

   3:56PM24     we have Dr. Fleischmann's license agreement.  We have Dr.

   3:56PM25     Fleischmann's letters.  We have -- we are going off on that.
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   3:57PM 1               There is no way that he can deal with this, that it

   3:57PM 2     is obvious.  In the first place, to be obvious to something,

   3:57PM 3     it has to be obvious as to prior art.  We are going off -- and

   3:57PM 4     we haven't talked about this, and this is not a man who is

   3:57PM 5     expert in prior art, and so we are going off into an area that

   3:57PM 6     is highly prejudicial and has no possible basis.

   3:57PM 7               There is no claim, there has been no claim in this

   3:57PM 8     case that anything that Fleischmann did was obvious.  There

   3:57PM 9     has been no claim, nothing filed that said Dr. Fleischmann had

   3:57PM10     any prior art that is cognizable by this Court.

   3:57PM11               And so we should not go into it.  There is no place

   3:57PM12     to go, and he is taking the opening you gave him, and now we

   3:57PM13     are going to go and talk about Fleischmann and spend the whole

   3:57PM14     day or week talking about Dr. Fleischmann.

   3:57PM15               THE COURT:  Let me ask -- well, my plan --

   3:57PM16               MR. MACON:  I have some other issues, but that is on

   3:57PM17     Fleischmann.

   3:57PM18               THE COURT:  Your position is that unless there is

   3:57PM19     prior art, there is not obviousness?

   3:58PM20               MR. MACON:  Exactly, Your Honor.  There has to be --

   3:58PM21               THE COURT:  Okay.

   3:58PM22               MR. MACON:  -- if there is not any prior art.

   3:58PM23               THE COURT:  Okay.

   3:58PM24               MR. SADLER:  Judge, I intend to adhere strictly to

   3:58PM25     what you talked about, which is the confines of Defendant's
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   3:58PM 1     Exhibit 405, which is the memo Mr. Tumey wrote to Mr. Ware

   3:58PM 2     describing the use of VAC-like, similar VAC technology by Dr.

   3:58PM 3     Fleischmann.

   3:58PM 4               I am not departing from that.  The license agreement

   3:58PM 5     refers to Dr. Fleischmann doing additional work in the area of

   3:58PM 6     negative pressure.  He can establish from his own personal

   3:58PM 7     knowledge that Dr. Fleischmann is a person of skill, he knows

   3:58PM 8     him to be a person of skill.

   3:58PM 9               So we are all sticking to the question of

   3:58PM10     obviousness and whether Dr. Fleischmann was doing something

   3:58PM11     that was, if not similar to, was right almost identical to the

   3:58PM12     VAC technology.

   3:58PM13               And Mr. Ware has already testified that if they

   3:59PM14     found somebody out there who was using their VAC technology

   3:59PM15     without their permission, they would aggressively pursue such

   3:59PM16     a person, and I am about to show that not only did they not

   3:59PM17     aggressively pursue Dr. Fleischmann, they quickly brought him

   3:59PM18     into the fold.

   3:59PM19               But that is where we are going.  I am sure Mr. Macon

   3:59PM20     appreciates the opportunity to have Mr. Ware hear the rest of

   3:59PM21     my cross-examination, but that is where we are going.

   3:59PM22               MR. MACON:  Your Honor --

   3:59PM23               THE COURT:  Okay.

   3:59PM24               MR. MACON:  -- he has completely ignored the fact

   3:59PM25     that there is no prior art we are tying it to.  This is an
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   3:59PM 1     attempt to confuse the jury.  There is no possible basis.  You

   3:59PM 2     need prior art to tie this obviousness to.  There is no prior

   3:59PM 3     art for him to tie it to.  There is to basis, no factual basis

   3:59PM 4     for him to tie it to, and he knows it, and he is just taking

   3:59PM 5     what you are doing and he is going to start reading sections

   3:59PM 6     out of the license agreement.

   3:59PM 7               Let's go specifically to what he is saying.  He is

   3:59PM 8     saying:  Well, Dr. Fleischmann was doing this technology.

   3:59PM 9     Well, there is no evidence of that whatsoever, and he knows

   4:00PM10     it.  There is no evidence -- Dr. Fleischmann is a long-time

   4:00PM11     user of the VAC, and he has been using the VAC for ten years,

   4:00PM12     and so the first time Mr. Ware brought him, he was a long-time

   4:00PM13     VAC user.

   4:00PM14               This is a total red herring and there is no basis

   4:00PM15     for it.  There is no basis for pursuing obviousness without

   4:00PM16     any prior art.

   4:00PM17               MR. SADLER:  The evidence is in Defendant's Exhibit

   4:00PM18     405, which is their memo, which establishes that he was doing

   4:00PM19     things, and we can look at -- the words are right there, very

   4:00PM20     similar to VAC technology, an active vacuum sealing device.

   4:00PM21     The factors are level of skill.  The factor and the facts we

   4:00PM22     are trying to get at is others had invented this and done this

   4:00PM23     before.

   4:00PM24               And just this afternoon, what we have heard in this

   4:00PM25     courtroom is that Dr. Argenta, it was -- I wrote this down.
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   4:00PM 1     It was phenomenal.  It was fantastic.  It was the first time

   4:01PM 2     to grow new tissue.

   4:01PM 3               Your Honor, they are the ones opening the door to

   4:01PM 4     this by making these extravagant claims beyond just the patent

   4:01PM 5     that Dr. Argenta, that his invention was something nobody had

   4:01PM 6     done before, nobody had known before, and right here, we have

   4:01PM 7     in a document created by one of their directors sent to Mr.

   4:01PM 8     Ware which establishes that there was already someone in 2001

   4:01PM 9     who had been doing this VAC-like technology.

   4:01PM10               And, again, Mr. Ware has already committed himself

   4:01PM11     to the idea that if there was somebody out there doing

   4:01PM12     VAC-like technology, they would have gone after him.  Well, he

   4:01PM13     didn't go after Dr. Fleischmann.

   4:01PM14               The evidence shows that they signed him up to a

   4:01PM15     license agreement, signed him up to a confidentiality

   4:01PM16     agreement, and they have been paying him money, and they have

   4:01PM17     been doing it because he is a gentleman skilled in this area.

   4:01PM18               MR. MACON:  Your Honor, it is seldom you see

   4:01PM19     something this disingenuous.  Here we have three areas, three

   4:02PM20     areas.  If you will leave that up.  Three areas, they say; he

   4:02PM21     is working on; we think we can work with him and develop these

   4:02PM22     things, and one of the things was, they used VAC technology

   4:02PM23     and he had an idea; he had an idea for using, taking VAC

   4:02PM24     technology and using it with a device to insert liquid.  He

   4:02PM25     was using the VAC.
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   4:02PM 1               He wasn't violating.  He was using the VAC, and it

   4:02PM 2     is beyond belief that they would try to stretch that to say he

   4:02PM 3     was violating somebody's patent.

   4:02PM 4               He was using the VAC.  He came to them and he said:

   4:02PM 5     Hey, I have got an idea on how I can improve the VAC.  As a

   4:02PM 6     matter of fact, he did, and that idea has been licensed and he

   4:02PM 7     got a patent on it.

   4:02PM 8               But let's come back to the basic issue.  The basic

   4:02PM 9     issue is, he claims he is doing this for obviousness, but he

   4:02PM10     can't point out the other prior art.  There is no other prior

   4:02PM11     art he can point out to.  He -- and he is not.

   4:02PM12               And so, Your Honor, this is highly prejudicial.  It

   4:02PM13     is an attempt to totally confuse the jury, and it is not

   4:02PM14     really -- it is not telling it the way it is.

   4:03PM15               THE COURT:  Okay.

   4:03PM16               MR. SADLER:  May I say just one thing, Your Honor?

   4:03PM17               THE COURT:  Sure.

   4:03PM18               MR. SADLER:  Because I am not a patent lawyer, but

   4:03PM19     here is what we have.  They have told this jury, again, they

   4:03PM20     have told this jury that this invention wasn't just patented,

   4:03PM21     but it was something that had never been done before.  And

   4:03PM22     right now, we have right in front of us evidence out of their

   4:03PM23     own company documents that shows, yes, somebody else was doing

   4:03PM24     something like this before.

   4:03PM25               And I think it is horribly unfair to let these
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   4:03PM 1     people continue this charade with the jury about, this is

   4:03PM 2     brand-new, nobody had ever done it before, when we know just

   4:03PM 3     by reading these documents, we know from Mr. Tumey's

   4:03PM 4     deposition testimony, Dr. Fleischmann wasn't using the VAC.

   4:03PM 5               Read Mr. Tumey's deposition.  He doesn't describe

   4:04PM 6     Dr. Fleischmann using the KCI VAC.  He describes Dr.

   4:04PM 7     Fleischmann using a gizmo that Dr. Fleischmann came up with on

   4:04PM 8     his own, his words, independent of KCI.

   4:04PM 9               THE COURT:  Let me ask you a question.  This seems

   4:04PM10     to be an undated memo, but you all agree --

   4:04PM11               MR. MACON:  We believe it is March of 2001, which is

   4:04PM12     ten years after the patent application was filed by Dr.

   4:04PM13     Argenta.  In order to show obviousness, you have got to show

   4:04PM14     that Fleischmann was doing it before.  This is a document ten

   4:04PM15     years later.  It cannot possibly show obviousness.

   4:04PM16               THE COURT:  Well, it seems to me, I -- you know, I

   4:04PM17     don't know if this can show obviousness or not.  I mean, you

   4:04PM18     have certain inferences that arise, but it would seem to me

   4:04PM19     Mr. Ware -- I mean, this is an internal memo of KCI to Mr.

   4:05PM20     Ware, CEO.

   4:05PM21               Mr. Ware certainly is going to be aware of Dr.

   4:05PM22     Fleischmann.  He is going to be aware of what his technology

   4:05PM23     was, how similar it was.  He is the best person probably in

   4:05PM24     all of KCI to address the issue of whether or not the VAC

   4:05PM25     technology that Dr. Fleischmann had, whether that had any
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   4:05PM 1     relationship to the VAC machine.

   4:05PM 2               Because of this -- and we are not going to get into

   4:05PM 3     this issue of, you know, the article, what Mr. Tumey and Mr.

   4:05PM 4     Fleischmann may have talked about.  We are not going to get

   4:06PM 5     into any of that stuff.

   4:06PM 6               MR. SADLER:  Correct.  I was not going to ask that.

   4:06PM 7               THE COURT:  But I think this document comes right

   4:06PM 8     out of the files.

   4:06PM 9               MR. MACON:  It does.  It comes out of the files --

   4:06PM10               THE COURT:  And my view is, you can talk about the

   4:06PM11     inferences here, but let me just say -- so I am going to let

   4:06PM12     you do it, over the objection.  I have heard the objection

   4:06PM13     very cogently, thoughtfully stated.

   4:06PM14               MR. MACON:  B plus?

   4:06PM15               THE COURT:  A-plus, A-plus objection, but --

   4:06PM16               MR. MACON:  Same result.

   4:06PM17               THE COURT:  Couldn't have been -- no lawyer could

   4:06PM18     have done a better objection than that.

   4:06PM19               MR. MACON:  Same result.

   4:06PM20               THE COURT:  Right.  But same result, that's true.

   4:06PM21     But now, just remember, there are certain parameters here, and

   4:06PM22     so you have to be really careful getting into it, and the -- I

   4:06PM23     mean, you can -- it may be more argument than

   4:06PM24     cross-examination about:  Why didn't you sue Dr. Fleischmann?

   4:06PM25     So you are going to have to be careful about that.
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   4:06PM 1               In other words, I think that may be more argument

   4:07PM 2     when we end this case than it is cross-examination, because it

   4:07PM 3     is going to be -- I mean, you can put the issue out there, but

   4:07PM 4     it becomes very argumentative almost immediately.  So do you

   4:07PM 5     understand what I am saying?

   4:07PM 6               MR. SADLER:  I do.

   4:07PM 7               THE COURT:  Okay.  So I am going to let you get into

   4:07PM 8     it.  You know, you are a good lawyer.  You haven't, you know,

   4:07PM 9     gotten out into the ruts, in the weeds or whatever, and I am

   4:07PM10     going to assume that you are not going to do so here.

   4:07PM11               MR. SADLER:  Yes, sir.

   4:07PM12               MR. MACON:  Your Honor, of course, I have already

   4:07PM13     objected.  There are two other documents here, that while we

   4:07PM14     are here, can I quickly go over them?

   4:07PM15               THE COURT:  Sure.

   4:07PM16               MR. MACON:  Okay.  One is Exhibit 406, which is a

   4:07PM17     November 4, 2002 memo from Mr. Bridi.  Do you recall Mr. Bridi

   4:07PM18     is an in-house lawyer?

   4:07PM19               THE COURT:  Yes, I do.

   4:07PM20               MR. MACON:  And this is a legal analysis that Mr.

   4:07PM21     Bridi did.  We did produce it and it was my error, and we sent

   4:07PM22     that -- we sent a letter yesterday when we saw it; we sent a

   4:07PM23     letter asking to have it back.

   4:08PM24               We produced it in connection with all of the

   4:08PM25     Fleischmann documents, and it was in the Fleischmann file and

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        1872

   4:08PM 1     we should have pulled it, and it was my fault, and it was

   4:08PM 2     inadvertently produced, and we believe that it clearly is

   4:08PM 3     showing legal analysis.

   4:08PM 4               THE COURT:  Is Mr. Bridi just -- it looks like it is

   4:08PM 5     more kind of a memo to himself?

   4:08PM 6               MR. MACON:  It is a memo to himself discussing legal

   4:08PM 7     issues.  You can see he is discussing legal issues; in the

   4:08PM 8     same way they couldn't ask Mr. Bridi what his thoughts were,

   4:08PM 9     they shouldn't be able to show --

   4:08PM10               THE COURT:  He does note confidential privilege on

   4:08PM11     the document.  Yes, sir.

   4:08PM12               MR. SADLER:  Here is why we are into this, Your

   4:08PM13     Honor, and this is a fine time to bring this up.  We have got

   4:08PM14     this really -- I am trying to find the right adjective for it.

   4:08PM15     It is not crazed.  It is not insane.  It is odd, this constant

   4:08PM16     and repetitive argument and questioning about getting around

   4:08PM17     patents, going around patents, designing around patents.

   4:08PM18               There is no such claim in this case, but I bet we

   4:09PM19     have heard that 150 times since we started this case, so I

   4:09PM20     need to address it.

   4:09PM21               This document was produced.  On its face, I don't

   4:09PM22     concede that it is privileged.  He is doing an analysis of a

   4:09PM23     patent that relates to some of the work that they are planning

   4:09PM24     on doing with Dr. Fleischmann.

   4:09PM25               The relevance of this is the same activity, the same
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   4:09PM 1     activity that they are criticizing us for, this go around, get

   4:09PM 2     around, design around, they are doing it.  And this -- I can

   4:09PM 3     certainly ask him if the concern about the document -- I can

   4:09PM 4     ask him:  Isn't it true, sir, that you have lawyers in-house

   4:09PM 5     who as part of their job look at ways to design around or get

   4:09PM 6     around patents?

   4:09PM 7               And if he says, "Yes, that's true," I don't need to

   4:09PM 8     use the document.

   4:09PM 9               THE COURT:  Well --

   4:09PM10               MR. SADLER:  If he says, "No," then I do think I am

   4:09PM11     entitled to use that document.

   4:09PM12               THE COURT:  Well, let me say.  First, you can ask

   4:09PM13     the question, but if he says no -- if we have to, when you

   4:10PM14     have your case in chief -- I mean, I consider it -- maybe you

   4:10PM15     are not getting into it on this patent, but you might have an

   4:10PM16     opportunity, I would consider this, calling Mr. Bridi and

   4:10PM17     talking to him about whether he ever designs around issues for

   4:10PM18     patents, but --

   4:10PM19               MR. MACON:  If he says yes --

   4:10PM20               MR. SADLER:  Then that's the end of it.

   4:10PM21               THE COURT:  Then that's it.

   4:10PM22               MR. MACON:  That's fair.

   4:10PM23               THE COURT:  Okay.  Okay.

   4:10PM24               MR. SADLER:  I am so concerned they will say

   4:10PM25     something different than their documents.  That's why I feel

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        1874

   4:10PM 1     like I have to --

   4:10PM 2               THE COURT:  Well, you will get a chance down the

   4:10PM 3     line, but not with Mr. Ware.  In other words, you can ask Mr.

   4:10PM 4     Ware the question --

   4:10PM 5               MR. SADLER:  Yes.

   4:10PM 6               THE COURT:  -- but you can't use this document with

   4:10PM 7     Mr. Ware.

   4:10PM 8               MR. SADLER:  Understood.

   4:10PM 9               MR. MACON:  And assume, if Mr. Ware says yes, can we

   4:10PM10     have the document back and --

   4:10PM11               THE COURT:  Well, you can have the document back.

   4:10PM12     We know what it says.  I mean, it could -- depending on where

   4:10PM13     this case ends up, it could make Mr. Bridi a potential very

   4:10PM14     brief witness.

   4:10PM15               MR. SADLER:  He is already on either a will-call or

   4:10PM16     a may-call list.

   4:10PM17               THE COURT:  Okay.

   4:10PM18               MR. SADLER:  And he has testified as the corporate

   4:10PM19     rep in this case.

   4:11PM20               THE COURT:  Okay.

   4:11PM21               MR. MACON:  Now can we go to 410?

   4:11PM22               THE COURT:  Basically, I am tentatively ruling that

   4:11PM23     this is a privileged document, but it could -- it could get

   4:11PM24     opened up; because of the way the issues are coming, it could

   4:11PM25     get opened up with Mr. Bridi, but not with Mr. Ware.
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   4:11PM 1               MR. MACON:  Okay.  I understand.

   4:11PM 2               MR. SADLER:  And I can ask Mr. Ware the question?

   4:11PM 3               THE COURT:  You can.  All right.  Would you give

   4:11PM 4     that back to our good friend?

   4:11PM 5               MR. MACON:  This exhibit -- which is it 410?  I'm

   4:11PM 6     sorry, Your Honor.

   4:11PM 7               THE COURT:  Yes, it is 410.

   4:11PM 8               MR. MACON:  410 is a piece of prior art that Mr.

   4:11PM 9     Toomey provided us.  And my objection, number one, my

   4:11PM10     objection is, I am sure Mr. Ware had never seen it before, but

   4:11PM11     that is fair game.  He can certainly ask that.  But it has Mr.

   4:11PM12     Tumey's language on it.

   4:11PM13               Mr. Tumey saves certain documents, for whatever

   4:11PM14     reason, from KCI -- for whatever reason, I don't know -- and

   4:11PM15     he put his own notes on there, and those notes are prejudicial

   4:11PM16     and they don't have anyplace -- if he wants to ask Mr. Ware,

   4:12PM17     "Have you seen this prior art?" that's fair.  But it is not

   4:12PM18     fair to say -- to hand that back to the jury with Mr. Tumey's

   4:12PM19     handwritten notes on there.

   4:12PM20               MR. SADLER:  I will say those are notes he testified

   4:12PM21     in his deposition he made while he was employed with the

   4:12PM22     company.

   4:12PM23               THE COURT:  I would --

   4:12PM24               MR. MACON:  He also said -- I'm sorry.

   4:12PM25               THE COURT:  At least at this point, I will redact
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   4:12PM 1     them, at this point.  You know, we may -- this may -- this may

   4:12PM 2     play out with the experts and so forth, but at this point with

   4:12PM 3     this witness, redact them.  Can that be done?

   4:12PM 4               MR. SADLER:  Let me see if we have a clean copy.  I

   4:12PM 5     think we have a clean copy out of that.

   4:12PM 6               MR. MACON:  Thank you, Your Honor.

   4:12PM 7               THE COURT:  Okay.

   4:12PM 8               MR. SADLER:  I will use that.

   4:12PM 9               THE COURT:  It is ten till.  I will give you guys

   4:12PM10     ten minutes, and then we will go to 5:00 o'clock, and I have

   4:12PM11     got two hearings thereafter, and then you guys are here with

   4:12PM12     me for the evening.

   4:12PM13               MR. MACON:  Okay.  What time do you want us here?

   4:12PM14     6:00, 5:30?

   4:12PM15               THE COURT:  Yes.  I think 6:00 will work fine.

   4:12PM16               MR. MACON:  Okay.

   4:12PM17               MR. SADLER:  We have to come in the underneath door?

   4:12PM18               THE COURT:  Daniel -- we probably don't have anybody

   4:12PM19     out front.  Yes.  We will have people meet you downstairs at

   4:13PM20     6:00 o'clock.

   4:13PM21               MR. MACON:  Good.  Thank you, Your Honor.

   4:13PM22               MR. SADLER:  So we are taking a ten-minute break

   4:13PM23     right now?

   4:13PM24               THE COURT:  Ten-minute break right now.

   4:13PM25               MR. SADLER:  Thank you very much.
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   4:14PM 1               (Brief recess.)

   4:14PM 2               (Jury enters courtroom.)

   4:27PM 3               THE COURT:  Okay.  Thank you, one and all.  You may

   4:27PM 4     be seated.

   4:27PM 5               Mr. Sadler, you may continue.

   4:27PM 6               MR. SADLER:  Thank you.

   4:27PM 7     BY MR. SADLER:

   4:27PM 8     Q.  Ready, Mr. Ware?

   4:27PM 9     A.  I am.

   4:27PM10     Q.  We were about to talk about Dr. Fleischmann, and I want to

   4:27PM11     go back to where we were before the interruption.

   4:27PM12               You know who Wilhelm Fleischmann is, Dr. Wilhelm

   4:27PM13     Fleischmann?

   4:27PM14     A.  I do.

   4:27PM15     Q.  He is a doctor in Europe that has been practicing for many

   4:27PM16     years in the wound care business?

   4:27PM17     A.  Yes.

   4:27PM18     Q.  You know that.  All right.  I want to come back to him in

   4:27PM19     just a moment.  Now I want to take a little detour with you.

   4:27PM20               I wrote down as I was listening to you and Ms.

   4:27PM21     Miller talk about Dr. Argenta's invention, and I believe you

   4:27PM22     used words like "phenomenal," right?

   4:28PM23     A.  I think he has been very successful.

   4:28PM24     Q.  And I also wrote down that you said it was a fantastic

   4:28PM25     invention, right?
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   4:28PM 1     A.  I think it did a tremendous amount of good for patients,

   4:28PM 2     yes.

   4:28PM 3     Q.  And I believe in Ms. Miller's discussion with Ms. Gulde,

   4:28PM 4     one of the new things that she pointed out is this idea of

   4:28PM 5     growing new tissue; that's one of the revolutionary things

   4:28PM 6     that you all have touted, right?

   4:28PM 7     A.  I think it does promote granulation tissue formation.

   4:28PM 8     Q.  And that's one of the new, revolutionary things that you

   4:28PM 9     all have touted about this invention, right, sir?

   4:28PM10     A.  It is something that certainly we talked about.  I am not

   4:28PM11     sure what you mean by "touted," but we certainly talked about

   4:28PM12     it.

   4:28PM13     Q.  Well, you all are claiming that that is new, right?  Or

   4:28PM14     not right?

   4:28PM15     A.  I think we are claiming that it does a very good job of

   4:28PM16     doing that.

   4:28PM17     Q.  And that that is new, right?  Isn't that what you are

   4:29PM18     claiming?

   4:29PM19     A.  I am not sure I understand exactly your meaning.

   4:29PM20     Q.  Well, you know what "new" means, right?  Not old, not

   4:29PM21     having been done before?

   4:29PM22     A.  Yes.

   4:29PM23     Q.  Okay.  So haven't you all been telling this jury, that

   4:29PM24     doctors -- Dr. Argenta's invention and the things that it

   4:29PM25     involves, the things that it does, all of the wound healing
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   4:29PM 1     and the granulation and vacuum, sealing and all of that, that

   4:29PM 2     that was new, never been done before?  Isn't that what you

   4:29PM 3     have been telling this jury?

   4:29PM 4     A.  No.  I don't think so.

   4:29PM 5     Q.  Really?  Let's look at Ware Number 1, please.  What we are

   4:29PM 6     looking at here is from the trial transcript, Mr. Macon's

   4:29PM 7     opening statement, and this is just an example.  Dr. Argenta

   4:29PM 8     and Morykwas found, and what had never been found before, was

   4:30PM 9     suction used to pull together, so on and so forth.

   4:30PM10               Do you remember him saying that in this case?

   4:30PM11     A.  I see it on the board.  I don't know the exact words.

   4:30PM12     Q.  You don't remember Mr. Macon saying that?

   4:30PM13     A.  I think what we have been telling people is that we have

   4:30PM14     Dr. Argenta's invention and that some of the effects that

   4:30PM15     occur from that is that you get very good granulation tissue

   4:30PM16     formation and that is very effective in treating patients.

   4:30PM17     Q.  Well, my question is, this was just -- I realize we have

   4:30PM18     had a break and all of that, and I understand, but does this

   4:30PM19     surprise you that Mr. Macon told us in opening statement that

   4:30PM20     what Argenta and Morykwas had found had never been found

   4:30PM21     before?

   4:30PM22               Is that now coming as a surprise to you?

   4:30PM23     A.  I think that in total, what the invention was was new, and

   4:31PM24     I think that when you talk about what has been done before,

   4:31PM25     when it all comes together, that's probably correct.
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   4:31PM 1     Q.  Well, let's look at Ware Number 2.  And here is another

   4:31PM 2     from the trial transcript.  Mr. Macon telling this jury:  You

   4:31PM 3     are going to find that this is innovation that was

   4:31PM 4     unprecedented in the wound care business.

   4:31PM 5               Do you see that?

   4:31PM 6     A.  I think that is correct.

   4:31PM 7     Q.  Innovation that was unprecedented.  Unprecedented means

   4:31PM 8     nobody had done that before?

   4:31PM 9     A.  Nobody had had the results that this invention had

   4:31PM10     provided for patients.

   4:31PM11     Q.  So what you, through your lawyers, are telling the jury,

   4:31PM12     telling the investing public, telling this Court is that what

   4:31PM13     Dr. Argenta invented was something that nobody had done

   4:32PM14     before.

   4:32PM15               Isn't that what you are telling us?

   4:32PM16     A.  Yes.

   4:32PM17     Q.  Okay.  Well, then let's go back to Dr. Fleischmann.  Now,

   4:32PM18     Dr. Fleischmann, I think you have already told us, you know he

   4:32PM19     has been active in this area of negative pressure to treat

   4:32PM20     wounds; you know that?

   4:32PM21     A.  I know that he has been a VAC user for some time, yes.

   4:32PM22     Q.  Well, that wasn't my question.  You were asked this very

   4:32PM23     question before under oath and the question was:  And you know

   4:32PM24     Dr. Fleischmann has been active in the area of negative

   4:32PM25     pressure for healing wounds going all the way back to 1987.
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   4:32PM 1     You know that, don't you?

   4:32PM 2               Do you recall what your answer was?

   4:32PM 3               MR. MACON:  --

   4:32PM 4     A.  Yes.  I do recall my answer.

   4:32PM 5     Q.  This is from your deposition that was taken during the

   4:32PM 6     trial.

   4:32PM 7               THE COURT:  Okay.

   4:32PM 8               MR. MACON:  May I ask --

   4:32PM 9               THE COURT:  Okay.  Go ahead.

   4:32PM10               MR. MACON:  Let me ask in the future when he flashes

   4:32PM11     these little squibbs up here or when he cites it, if he could

   4:33PM12     tell us the page, so we can just see it.

   4:33PM13               THE COURT:  Okay.  This would be the trial

   4:33PM14     transcript.  So if you -- some of this is apparently prior

   4:33PM15     transcript of this trial, so if you will tell us the page.

   4:33PM16               MR. SADLER:  This is page 3 and 4, starting at line

   4:33PM17     24 of page 3 of Mr. Ware's trial deposition transcript.

   4:33PM18               THE COURT:  Okay.  And tell us the line, please.

   4:33PM19               MR. SADLER:  Starting at line 24 on page 3 of Mr.

   4:33PM20     Ware's trial deposition transcript.  And going on to page 4,

   4:33PM21     line 2 of Mr. Ware's trial deposition transcript.

   4:33PM22     BY MR. SADLER:

   4:33PM23     Q.  Are you with me, sir?

   4:33PM24     A.  Yes, sir.  I am.

   4:33PM25     Q.  All right.  Let's ask the question.  Okay.  Well, let's
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   4:33PM 1     see.  Are we going to put it up there?  Ah.  There we go.  If

   4:33PM 2     we could highlight line 24.  Right there, with the question.

   4:33PM 3               All right.  And you know Dr. Fleischmann has been

   4:33PM 4     active in the area of negative pressure for healing wounds

   4:34PM 5     going all the way back to 1987.  You know that, don't you?

   4:34PM 6               And do you see your answer?

   4:34PM 7     A.  I say:  I have heard that.  Now --

   4:34PM 8     Q.  All right.  So, you not only know that, but you have met

   4:34PM 9     with Dr. Fleischmann yourself personally a number of times

   4:34PM10     over the past several years?

   4:34PM11     A.  I have.

   4:34PM12     Q.  As recently as just a couple of months ago, you visited

   4:34PM13     with him; you and your wife visited with him in Europe, right?

   4:34PM14     A.  Correct.

   4:34PM15     Q.  And Dr. Fleischmann is under license to your company; you

   4:34PM16     have a license agreement with him?

   4:34PM17     A.  Yes.

   4:34PM18     Q.  And, in fact, if we could pull that up, which is 270, and

   4:34PM19     go to paragraph 12.

   4:34PM20               First of all, let's go to the end, so we all know

   4:34PM21     what we are talking about.  This is Defendant's Exhibit 270,

   4:34PM22     and if we could go to the very last page.

   4:34PM23               Now, I'm sorry.  There is a signature page.  There

   4:35PM24     it is.  You know about this.  We have talked about this

   4:35PM25     before.  You know your company has a license agreement with
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   4:35PM 1     Dr. Fleischmann?

   4:35PM 2     A.  Yes.

   4:35PM 3     Q.  And you all pay him money under this license agreement?

   4:35PM 4     A.  That is correct.

   4:35PM 5     Q.  Paid him a little over $120,000 just this year?

   4:35PM 6     A.  That is correct.

   4:35PM 7     Q.  All right.  And this was signed back in 2001 by Dennis

   4:35PM 8     Noll.  You know who Mr. Noll is.  Well, he was here the other

   4:35PM 9     day.  You know who Dennis Noll is?

   4:35PM10     A.  Yes.

   4:35PM11     Q.  All right.  And Dr. Fleischmann.  Okay.  Let's go back to

   4:35PM12     paragraph 12.  Great.  And if we can highlight that.

   4:35PM13               And you know that part of your arrangement with Dr.

   4:35PM14     Fleischmann, since he has been active in this area of negative

   4:35PM15     pressure, healing of wounds, that if he comes up with any

   4:35PM16     additional patent rights using -- right there in the third

   4:35PM17     line, if we could highlight that -- subatmospheric pressure to

   4:36PM18     heal wounds.  Do you see where I am reading?

   4:36PM19     A.  Yes.

   4:36PM20     Q.  Subatmospheric pressure to heal wounds.  That's what the

   4:36PM21     VAC does.  That is negative pressure to heal wounds, right?

   4:36PM22     A.  Yes.

   4:36PM23     Q.  Okay.  And so you all had a license that covers this, so

   4:36PM24     if he comes up with new ideas, you had an arrangement with

   4:36PM25     him?
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   4:36PM 1     A.  Yes.

   4:36PM 2     Q.  Right?  Okay.  That's fine.  And so Dr. Fleischmann isn't

   4:36PM 3     just anybody.  I mean, he is an inventor who has been active

   4:36PM 4     in this area for many years that you know and you have met

   4:36PM 5     with personally, right?

   4:36PM 6     A.  Yes.  I do know him.  I have met with him.  And I know

   4:36PM 7     that he has been a physician who practices in the

   4:36PM 8     wound-healing area.  I am not sure how far back he practiced

   4:36PM 9     or didn't.  But, yes, I know him.

   4:36PM10     Q.  Yes, sir.  And, in fact, in about 2001 -- we can take that

   4:36PM11     down.

   4:36PM12               In 2001, you sent your director of research and

   4:36PM13     development for VAC, a fellow by the name of Mr. Tumey, you

   4:36PM14     sent him over to Europe to meet with Dr. Fleischmann, didn't

   4:37PM15     you?

   4:37PM16     A.  I did.

   4:37PM17     Q.  And it was a matter of some great interest and urgency to

   4:37PM18     you at the time, wasn't it?

   4:37PM19     A.  Yes, it was.

   4:37PM20     Q.  And Mr. Tumey went and he met with Dr. Fleischmann?

   4:37PM21     A.  Yes.

   4:37PM22     Q.  And I am sure you know, because Mr. Tumey, you recall,

   4:37PM23     wrote a memo to you about his trip?

   4:37PM24     A.  Yes.

   4:37PM25     Q.  And if we could pull up Defendant's 405.  And you know
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   4:37PM 1     that Mr. Tumey talked with Mr. Fleischmann -- and we are not

   4:37PM 2     going to go into the details necessarily, but he talked to Dr.

   4:37PM 3     Fleischmann about three different things that Dr. Fleischmann,

   4:37PM 4     the inventor, was working on, three different areas.

   4:37PM 5               You know what I am talking about?

   4:37PM 6     A.  That is correct.

   4:37PM 7     Q.  Okay.  And if we could highlight, if we could, just the

   4:37PM 8     number 2, if we could highlight that.

   4:37PM 9               Now, what happened when Mr. Tumey came back, he

   4:37PM10     wrote you this memo telling you that one of the things he

   4:37PM11     found that Dr. Fleischmann had been working on was something

   4:38PM12     Dr. Fleischmann called the InstillMat.

   4:38PM13               Do you know what I am talking about?

   4:38PM14     A.  Yes, I do.

   4:38PM15     Q.  That eventually, after the license agreement and

   4:38PM16     investments and a bunch of stuff, that became eventually one

   4:38PM17     of your products?

   4:38PM18     A.  The concept of the InstillMat or instill function we built

   4:38PM19     a product around, correct.

   4:38PM20     Q.  Right, sir.  But back here in 2001, you are not making an

   4:38PM21     InstillMat?  That's not your product?

   4:38PM22     A.  That is correct.

   4:38PM23     Q.  And what Mr. Tumey was telling you -- in fact, let's go

   4:38PM24     back, if we could, to the top line of this document.  I want

   4:38PM25     to go back to that.  There we go.
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   4:38PM 1               So that we know -- a little bit higher.  There we

   4:38PM 2     go.  So there we are, David Tumey writing to you, Denny Ware,

   4:38PM 3     about his trip, right, sir?

   4:38PM 4     A.  Yes.

   4:38PM 5     Q.  Okay.  Now, let's go back down to that paragraph we were

   4:38PM 6     looking at.  And one of the things he tells you is he tells

   4:39PM 7     you about what Dr. Fleischmann has been doing in this area of

   4:39PM 8     using vacuum or negative pressure, right, sir?

   4:39PM 9     A.  What he is telling me about is a prototype that Dr.

   4:39PM10     Fleischmann had where he was adding instill features to treat

   4:39PM11     certain kinds of wounds that he had been treating with VAC,

   4:39PM12     yes.

   4:39PM13     Q.  That's right.  Dr. Fleischmann had come up with a device

   4:39PM14     that took negative pressure to heal wounds and he also figured

   4:39PM15     out a way that he could stop the negative pressure for periods

   4:39PM16     of time and add medicine and then he could restart the

   4:39PM17     negative pressure.

   4:39PM18               That's what his gizmo was, right?

   4:39PM19     A.  Would you please restate that?  Because I am not sure I

   4:39PM20     heard it correctly.

   4:39PM21     Q.  Okay.  Well, yes.  Dr. Fleischmann's device, this one that

   4:39PM22     is being described -- and there is some more information that

   4:39PM23     we are going to talk about in a minute.

   4:39PM24               What Dr. Fleischmann had come up with is that he was

   4:39PM25     using negative pressure to seal a wound to provide healing and
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   4:40PM 1     at the same time providing a mechanism for administering

   4:40PM 2     directly medicine to the wound?  That's basically what he was

   4:40PM 3     doing, right?

   4:40PM 4     A.  I think that is approximately correct.

   4:40PM 5     Q.  Right.  So, in fact, if we look here, what Mr. Tumey, your

   4:40PM 6     head of R & D is telling you, is that this device Dr.

   4:40PM 7     Fleischmann had come up with, first of all, it uses active

   4:40PM 8     vacuum sealing.

   4:40PM 9               Do you see that, active vacuum sealing?

   4:40PM10     A.  Yes.

   4:40PM11     Q.  And that's one of the things that your VAC does?  It

   4:40PM12     provides a vacuum, the negative pressure?

   4:40PM13     A.  Yes.  Correct.

   4:40PM14     Q.  And it seals the wound?  That's how it works, right?

   4:40PM15     A.  Yes.

   4:40PM16     Q.  And then it also has provisions to -- do you see that --

   4:40PM17     intermittently instill medications, and that's where you stop

   4:40PM18     the vacuum, put the medicine in and restart the vacuum, right,

   4:41PM19     sir?

   4:41PM20     A.  That is correct.

   4:41PM21     Q.  And this intermittent vacuum function, that is something

   4:41PM22     that your device does, one of them, isn't it?

   4:41PM23     A.  Yes.

   4:41PM24     Q.  And, in fact, if it weren't obvious what Mr. Tumey -- and

   4:41PM25     Mr. Tumey, right, was head of R & D for your VAC product line,
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   4:41PM 1     wasn't he?

   4:41PM 2     A.  That is correct.

   4:41PM 3     Q.  So a man who would know and understand VAC technology,

   4:41PM 4     right?  Presumably?

   4:41PM 5     A.  Some of it, certainly.

   4:41PM 6     Q.  Do you -- were you underconfident that your head of R & D

   4:41PM 7     for VAC had a grasp of your VAC technology?

   4:41PM 8     A.  I think he understood most of it pretty well.

   4:41PM 9     Q.  Okay.  And so his conclusion, understanding most of it

   4:41PM10     pretty well, is that this device that Dr. Fleischmann had come

   4:41PM11     up with was very similar to a combination of your VAC

   4:41PM12     technology and a wet dressing?  That's what he wrote to you?

   4:41PM13     A.  Certainly.  He had been using VAC.

   4:41PM14     Q.  Well, sir, you know he wasn't using your VAC?  You know

   4:42PM15     that?

   4:42PM16     A.  No.  I don't know that.

   4:42PM17     Q.  Really?  Well, let's look at the second page of this

   4:42PM18     document, if we could.

   4:42PM19               Don't you know, sir, that Mr. Tumey described to you

   4:42PM20     in this memo a device that Dr. Fleischmann had built from

   4:42PM21     scratch, basically from the ground up?  Don't you know that?

   4:42PM22     A.  I think he had a prototype built, yes.

   4:42PM23     Q.  And he didn't build it by buying a VAC from you; you know

   4:42PM24     that?

   4:42PM25     A.  That's right.
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   4:42PM 1     Q.  In fact, this is the description of it.  It is a prototype

   4:42PM 2     designed and manufactured not by KCI but by somebody else,

   4:42PM 3     right, sir?  Do you see that?

   4:42PM 4     A.  Uh-huh.

   4:42PM 5     Q.  And it was housed in a box that coincidentally was similar

   4:42PM 6     to a box that your device was housed in?

   4:42PM 7     A.  Yes.

   4:42PM 8     Q.  That's one of the things he told you.  And it was powered

   4:42PM 9     by air pressure.  He told you that, right?

   4:42PM10     A.  Uh-huh.

   4:42PM11     Q.  Used a Venturi system to create an internal source of

   4:42PM12     vacuum --

   4:42PM13     A.  Right.

   4:42PM14     Q.  -- is one of the things he told you?  If we go on, it

   4:42PM15     talks about how the medicine is transmitted into there.  And

   4:43PM16     if we go down to H, the vacuum pressures and durations can be

   4:43PM17     adjusted, right, sir?

   4:43PM18     A.  Uh-huh.

   4:43PM19     Q.  You need to answer out loud.

   4:43PM20     A.  Yes.

   4:43PM21     Q.  And your device, one of the things about your device is

   4:43PM22     that you can raise and lower the pressure or turn the pressure

   4:43PM23     off and turn it back on, right, sir?

   4:43PM24     A.  Right.

   4:43PM25     Q.  And that's the kind of device Mr. Tumey found when he went
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   4:43PM 1     over to talk to Dr. Fleischmann?

   4:43PM 2     A.  Uh-huh.

   4:43PM 3     Q.  And, in fact, one of the things that your devices have is

   4:43PM 4     they have an alarm, right?  Let you know when something is

   4:43PM 5     wrong, right, sir?

   4:43PM 6     A.  Right.

   4:43PM 7     Q.  And, in fact, Dr. Fleischmann had figured out how to do an

   4:43PM 8     alarm different than yours, but to do an alarm, hadn't he,

   4:43PM 9     sir?

   4:43PM10     A.  Certainly.

   4:43PM11     Q.  And so here was Dr. Fleischmann who, according to -- if we

   4:43PM12     could go back to the first page, highlight paragraph 2 -- was

   4:43PM13     using a device that he had come up with, at least half of

   4:44PM14     which was your VAC technology, just like it?

   4:44PM15     A.  Uh-huh.

   4:44PM16     Q.  Right, sir?

   4:44PM17     A.  Right.

   4:44PM18     Q.  And so I assume once you heard from Mr. Tumey about this,

   4:44PM19     you immediately instructed the lawyers to begin an action

   4:44PM20     against Dr. Fleischmann to stop him from using your

   4:44PM21     technology?

   4:44PM22     A.  No.  I don't think that is correct.

   4:44PM23     Q.  That's right.  You didn't do that?

   4:44PM24     A.  That's right.

   4:44PM25     Q.  What you did do is you first had your people propose to
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   4:44PM 1     Dr. Fleischmann a confidentiality agreement, right, sir?

   4:44PM 2     A.  Most likely.

   4:44PM 3     Q.  And then when that wasn't signed, then you went straight

   4:44PM 4     to the license agreement, right, sir?

   4:44PM 5     A.  I don't know that he -- the development of that, but it is

   4:44PM 6     possible.

   4:44PM 7     Q.  That certainly would be your expectation, wouldn't it?

   4:44PM 8     A.  Certainly.  If he had an additional feature that you

   4:44PM 9     wanted to incorporate as adjunctive or as a part of a VAC and

   4:44PM10     he had a new idea to add, we would want to do that.

   4:45PM11     Q.  So we know, at least with regard to Dr. Fleischmann, here

   4:45PM12     is somebody who just happens to have come up with a device

   4:45PM13     that does a lot of things just like yours, but you have never

   4:45PM14     sued him for patent infringement, have you?

   4:45PM15     A.  No.  He came to us and he said:  I have an invention.  I

   4:45PM16     would like you to take a look at it.  He had been a VAC user

   4:45PM17     and we took a look at it.

   4:45PM18     Q.  And you know he had come up with this on his own without

   4:45PM19     any help from you, without any help from Argenta, without any

   4:45PM20     help from Morykwas?

   4:45PM21     A.  He was a user of VAC.

   4:45PM22     Q.  That's not my question, sir.  You know that Dr.

   4:45PM23     Fleischmann came up with this machine we have been talking

   4:45PM24     about, and you and Morykwas and Argenta didn't have anything

   4:45PM25     to do with it?
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   4:45PM 1               He did it on his own, didn't he?

   4:45PM 2     A.  For that prototype, yes.

   4:46PM 3               MR. SADLER:  If we could pull up, please, 407, if

   4:46PM 4     that's the correct one.  Last page, please.  Defendant's 407.

   4:46PM 5     BY MR. SADLER:

   4:46PM 6     Q.  Now, we have talked a little bit about Mr. Tumey, and you

   4:46PM 7     know, I assume that one of the things that Mr. Tumey, as head

   4:46PM 8     of R & D, would do is he would collect information, published

   4:46PM 9     articles, things about negative pressure and studies like

   4:46PM10     that?

   4:46PM11               That was just part of his job to collect that kind

   4:46PM12     of information?  You know that?

   4:46PM13     A.  No.  I don't know that.

   4:46PM14     Q.  Well, you wouldn't expect your head of R & D to take an

   4:46PM15     interest in and collect and want to read about what other

   4:46PM16     companies, other scientists, other inventors were doing in the

   4:46PM17     area of negative pressure wound therapy?

   4:47PM18     A.  I would hope that he would.

   4:47PM19     Q.  So if he was doing his job, that's one of the things he

   4:47PM20     would have done?

   4:47PM21     A.  Uh-huh.

   4:47PM22     Q.  You need to answer out loud, sir.

   4:47PM23     A.  Yes.

   4:47PM24     Q.  And what we have is an example -- in Defendant's Exhibit

   4:47PM25     407 is a page that I am sure you know Mr. Tumey provided in

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        1893

   4:47PM 1     the course of his deposition, and we are going to take a look

   4:47PM 2     at this.

   4:47PM 3               MR. SADLER:  If we could highlight the very top, so

   4:47PM 4     we see the heading, please.

   4:47PM 5     BY MR. SADLER:

   4:47PM 6     Q.  And this is a document that came from your company's

   4:47PM 7     files, and you can see there it is dated in 1979.  Do you see

   4:47PM 8     that, sir?

   4:47PM 9     A.  I do.

   4:47PM10     Q.  And it is by a gentleman by the name of Svedman.  Do you

   4:47PM11     see that?

   4:47PM12     A.  Yes.

   4:47PM13     Q.  You have never heard that name before?

   4:47PM14     A.  No, I haven't.

   4:47PM15     Q.  And if we now look -- if we could go to the first

   4:47PM16     paragraph of the document, do you understand that this Mr.

   4:47PM17     Svedman was someone who was active in the area of negative

   4:47PM18     pressure devices?

   4:47PM19     A.  I don't him.

   4:47PM20     Q.  You never heard of him?

   4:47PM21     A.  No.

   4:48PM22               MR. SADLER:  May I have just a moment, Your Honor?

   4:48PM23               THE COURT:  You may.

   4:48PM24     BY MR. SADLER:

   4:48PM25     Q.  All right.  If we could take a look at this.  This paper
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   4:48PM 1     that Mr. Svedman wrote back in the seventies that found its

   4:48PM 2     way into your company's files --

   4:48PM 3               MR. MACON:  Your Honor, I am going to have to

   4:48PM 4     object.  This is the second time --

   4:48PM 5               THE COURT:  Well, let me say --

   4:48PM 6               MR. MACON:  That is a misstatement.

   4:48PM 7               THE COURT:  Let me say this, ladies and gentlemen.

   4:48PM 8     I -- Mr. Tumey, there is no evidence that Mr. Tumey ever

   4:48PM 9     shared this information with anybody at KCI.  And Mr. Tumey

   4:48PM10     had his own set of files that he kept, but there is no

   4:48PM11     evidence, that I know of, that Mr. Tumey ever shared this

   4:48PM12     information with anybody else.

   4:49PM13               So there is no -- at least I don't have any

   4:49PM14     information that Mr. Ware or anybody else was aware of this

   4:49PM15     particular document or instrument, just for your information.

   4:49PM16               Now, that doesn't mean that Mr. Sadler can't ask

   4:49PM17     questions about it, but realize, of course, that we are going

   4:49PM18     to be somewhat circumscribed in how we can proceed with Mr.

   4:49PM19     Ware, because he is not a patent attorney.  He doesn't know --

   4:49PM20     he is at least not trained in patent law, and so there may be

   4:49PM21     some difficulty in him responding to all of the questions

   4:49PM22     here.

   4:49PM23               I just have to listen to each question.  I will make

   4:49PM24     a decision as to whether or not Mr. Ware can respond, and we

   4:49PM25     will just go a step at a time, but there -- as far as I know,
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   4:49PM 1     Mr. Sadler, there is no information that Mr. Ware had this,

   4:49PM 2     had access to this out of Mr. Tumey's files.

   4:49PM 3               MR. SADLER:  That is correct, and I will clarify

   4:50PM 4     that.

   4:50PM 5     BY MR. SADLER:

   4:50PM 6     Q.  It is clear, you never talked to Mr. Tumey -- or is it

   4:50PM 7     clear?  You can clear it up for us right now.

   4:50PM 8               You never talked to Mr. Tumey about what specific

   4:50PM 9     files he was keeping related to negative pressure research,

   4:50PM10     right, sir?

   4:50PM11     A.  I had no idea what files he was keeping.

   4:50PM12     Q.  Okay.  And that's fair.  So you are seeing this for the

   4:50PM13     first time, I assume?

   4:50PM14     A.  That is correct.

   4:50PM15     Q.  Or did you see it earlier today?

   4:50PM16     A.  No.

   4:50PM17     Q.  All right.  And would it concern you if Mr. Tumey had in

   4:50PM18     his files a document showing that as far back as 1979 there

   4:50PM19     was a medical researcher that was using negative pressure to

   4:50PM20     seal wounds, to heal them and to grow tissue?  Would that

   4:50PM21     concern you?

   4:50PM22     A.  Well, it might or it might not.

   4:50PM23     Q.  Okay.

   4:50PM24     A.  I am not a patent attorney, nor have I reviewed the file,

   4:50PM25     so I am not in a position where I could comment on any
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   4:50PM 1     relevancy.

   4:51PM 2     Q.  Certainly.  Let's look at this.  In the third line, this

   4:51PM 3     talks about a particular kind of dressing that uses a

   4:51PM 4     fluid-absorbent open cell material made of crossing fibers.

   4:51PM 5     Do you see that?

   4:51PM 6     A.  I do.

   4:51PM 7     Q.  Does that sound familiar to anything that is involved with

   4:51PM 8     your product?  Open cell material, does that sound familiar?

   4:51PM 9     A.  Not a fluid-absorbent.

   4:51PM10     Q.  Okay.  And then it talks later about plastic tubes passing

   4:51PM11     into the edges of the sheet.  Is that something involved in

   4:51PM12     the dressing that you use for your VAC therapy, tubes going

   4:51PM13     into the dressing?

   4:51PM14     A.  We certainly use plastic tubes.

   4:51PM15     Q.  All right.  And if we look a little bit further down, it

   4:51PM16     talks about, the third line from the bottom, an overlap of a

   4:51PM17     dressing and using Vaseline to seal the plastic coating to the

   4:51PM18     skin.  Do you see that?

   4:51PM19               And dressing is held in place by a compress and

   4:51PM20     elastic bandage?  And you would agree with me the idea of a

   4:52PM21     bandage that seals the wound and holds it down, that sounds

   4:52PM22     like something pretty close to what -- parts involved in your

   4:52PM23     device, isn't it?

   4:52PM24     A.  You know, you are getting in an area that I am not sure I

   4:52PM25     am qualified to answer that.
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   4:52PM 1     Q.  That's fair.  I understand.  Let's go to next paragraph,

   4:52PM 2     please.

   4:52PM 3               And if you see there in the middle, third line down,

   4:52PM 4     it talks about the use of a suction force.  Do you see that?

   4:52PM 5     Right there in the middle.  If we could highlight that third

   4:52PM 6     line down.

   4:52PM 7               And, of course, the suction force, negative

   4:52PM 8     pressure, that's what your VAC uses, right, sir?

   4:52PM 9     A.  It does.

   4:52PM10     Q.  And then if we look down at the bottom of the paragraph,

   4:52PM11     it talks about a stimulating effect of cellular synthetic

   4:52PM12     material on granulation tissue formation.  Do you see that,

   4:52PM13     sir?

   4:52PM14     A.  I do.

   4:52PM15     Q.  You have heard a lot of talk in this case so far about

   4:53PM16     this whole idea of promoting granulation tissue, haven't you?

   4:53PM17     A.  I have.

   4:53PM18     Q.  There has been a lot of discussion about that?

   4:53PM19     A.  Certainly.

   4:53PM20     Q.  And this is being discussed in this paper in 1979,

   4:53PM21     apparently, right, sir?

   4:53PM22     A.  And I am not sure what the context is there.

   4:53PM23     Q.  All right.  That's all for that.  The next thing I need to

   4:53PM24     talk to you about is something that has been mentioned --

   4:53PM25               MR. SADLER:  May I step around, Your Honor?
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   4:53PM 1               THE COURT:  You may.

   4:53PM 2     BY MR. SADLER:

   4:53PM 3     Q.  Something that has been mentioned -- I lost count -- maybe

   4:53PM 4     50 times in this case.  Do you know what that is?

   4:53PM 5     A.  No.  Not yet.

   4:53PM 6     Q.  All right.  Well, I am going to tell you.  I am going to

   4:53PM 7     draw this box and I am going to label this thing a patent.

   4:53PM 8     You have seen a patent.

   4:53PM 9               It comes in a document that is pretty much a

   4:53PM10     rectangle, right, sir?

   4:53PM11     A.  Yes.

   4:53PM12     Q.  And it has lots of words.  We have seen the 643 and the

   4:53PM13     081, and it spells out everything it covers.  Right, sir?

   4:54PM14     A.  Yes.

   4:54PM15     Q.  And you would agree with me that if someone is going

   4:54PM16     around doing something that falls right in here on top of

   4:54PM17     these claims, you would think of that as infringement, right,

   4:54PM18     sir?

   4:54PM19     A.  It could be pretty close to it anyway.

   4:54PM20     Q.  It seems like if you are doing things that are spelled out

   4:54PM21     right in here, if that is not infringement, it ought to be,

   4:54PM22     right?

   4:54PM23     A.  In general terms, that sounds pretty close.

   4:54PM24     Q.  But I think you would agree with me, sir, just at the

   4:54PM25     conceptual level, that if instead of doing something that is
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   4:54PM 1     described in here, if somebody comes over here and does

   4:54PM 2     something, we will just put sort of A for activity, if that is

   4:54PM 3     outside of the patent, it doesn't sound like infringement,

   4:54PM 4     does it?

   4:54PM 5     A.  No.

   4:54PM 6     Q.  And if they come over here, and they do something over

   4:54PM 7     here, that's probably not infringement either, is it?

   4:54PM 8     A.  It doesn't sound like it.

   4:54PM 9     Q.  If you stay outside of the patent, you are probably not

   4:55PM10     infringing, are you?

   4:55PM11     A.  That is correct.

   4:55PM12     Q.  And if we come down here and do something, or if we come

   4:55PM13     down over here and do something, either way, if we stay

   4:55PM14     outside of this patent, you would agree with me, we are not

   4:55PM15     infringing?

   4:55PM16     A.  That looks reasonable so far.

   4:55PM17     Q.  And you would agree with me that one of the ways to stay

   4:55PM18     around -- stay outside of this patent -- let's assume this

   4:55PM19     patent covers a medical device.  How about that?

   4:55PM20     A.  Okay.

   4:55PM21     Q.  -- is to design your medical device in a way that it falls

   4:55PM22     out here, out here, out here or out here.  Right, sir?

   4:55PM23     A.  I think that would be a reasonable way to do it.

   4:55PM24     Q.  And one way we would describe doing that is designing

   4:55PM25     around the patent, right, sir?
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   4:55PM 1     A.  Yes.

   4:55PM 2     Q.  And, in fact, it is common -- I think we have discussed

   4:55PM 3     this perhaps a little bit with Dr. Leininger, that it is a

   4:55PM 4     common business practice that if you want to stay out of the

   4:55PM 5     courtroom, if you want to stay out of patent lawsuits, but you

   4:56PM 6     want to put a device on the market, one of the things you can

   4:56PM 7     do is figure out a way to stay out here and design around

   4:56PM 8     somebody's patent, right?

   4:56PM 9     A.  Yes.

   4:56PM10     Q.  And, in fact, I am sure there have been occasions when you

   4:56PM11     have tasked or someone on your behalf has tasked Mr. Bridi or

   4:56PM12     Mr. Noll to take a look at someone else's patent and figure

   4:56PM13     out if there is a way to design around it?  That's happened?

   4:56PM14     A.  I think we probably have asked lawyers to look at what are

   4:56PM15     the claims of a patent and to tell us what is covered and what

   4:56PM16     is not covered.

   4:56PM17     Q.  And by what is covered and what is not covered would

   4:56PM18     inform you if you needed to change the design of a product to

   4:56PM19     go around the patent, right, sir?

   4:56PM20     A.  To design and use, absolutely.

   4:56PM21     Q.  And, in fact, you would agree with me that if what you are

   4:56PM22     doing is designing around the patent, or going around the

   4:57PM23     patent, or getting around a patent, whatever you are doing,

   4:57PM24     you are not infringing, are you, sir?

   4:57PM25     A.  If you are not doing what the claims call for, then you
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   4:57PM 1     are not infringing, I think.

   4:57PM 2     Q.  That's right, sir.  So if you are here, and you want to

   4:57PM 3     start out with a business and you go around this way or you go

   4:57PM 4     around that way, whatever you are doing, you are not

   4:57PM 5     infringing, right, sir?

   4:57PM 6     A.  As long as you stay outside.

   4:57PM 7     Q.  That's right, sir.  So you would agree with me that this

   4:57PM 8     whole idea that there is something wrong, there is something

   4:57PM 9     nefarious, there is something conspiratorial, there is

   4:57PM10     something evil about getting around, designing around or going

   4:57PM11     around the patent, that's just not true?  That's what you are

   4:57PM12     supposed to be doing, right?

   4:57PM13     A.  You shouldn't be selling -- you shouldn't be infringing,

   4:57PM14     for sure.

   4:57PM15     Q.  You shouldn't be infringing.  What you should be doing is

   4:57PM16     not going head on into this patent; you should be going around

   4:57PM17     it, right, sir?

   4:58PM18     A.  If you are going to sell a product.

   4:58PM19               THE COURT:  Do you need the easel anymore?

   4:58PM20               MR. SADLER:  No, Your Honor.

   4:58PM21               THE COURT:  Let one of your good friends help you

   4:58PM22     out here.

   4:58PM23               MR. SADLER:  Perhaps Mr. Partridge can make himself

   4:58PM24     useful.

   4:58PM25               THE COURT:  Okay.
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   4:58PM 1     BY MR. SADLER:

   4:58PM 2     Q.  Now, I need to talk to you just a few minutes about these

   4:58PM 3     meetings that you had with my client, Medela.

   4:58PM 4               MR. SADLER:  And if we could put up the graphic that

   4:58PM 5     Mr. Macon used.

   4:58PM 6     BY MR. SADLER:

   4:58PM 7     Q.  And let's all take a look at that.  Okay.  Now, as I

   4:58PM 8     understand it, there were three meetings, right, sir?

   4:58PM 9     A.  That is correct.

   4:58PM10     Q.  The first one is you invite them to San Antonio, and they

   4:58PM11     come and you have kind of a general discussion, right, sir?

   4:59PM12     A.  Right.  They asked if they could come, but, yes.

   4:59PM13     Q.  Well, sure.  And you invited them and they came?

   4:59PM14     A.  Sure.

   4:59PM15     Q.  And then this general discussion led next to you going to

   4:59PM16     one of their facilities in Europe, right?

   4:59PM17     A.  Yes.

   4:59PM18     Q.  And then going to their facility here in the United States

   4:59PM19     at McHenry?

   4:59PM20     A.  Yes.

   4:59PM21     Q.  And I assume that in preparing for the meeting in San

   4:59PM22     Antonio, you gathered your team and had a discussion about:

   4:59PM23     What do we want to accomplish?  What do we want to ask these

   4:59PM24     guys?  What do we want to find out?  Right, sir?

   4:59PM25     A.  No.  I don't think we had a prep meeting like that,
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   4:59PM 1     certainly not a formal one.

   4:59PM 2     Q.  Well, did you just give absolutely no thought to what you

   4:59PM 3     wanted to accomplish, what you wanted to ask, what you wanted

   4:59PM 4     to find out?

   4:59PM 5     A.  No.  They were coming to tell us what they wanted to do.

   4:59PM 6     Q.  So you basically, you and -- remind me, who was there with

   4:59PM 7     you?

   4:59PM 8     A.  I think it was Fred Rush and maybe Frank Elizario.

   5:00PM 9     Q.  And remind me, Mr. Elizario, he is a lawyer?

   5:00PM10     A.  No.  He was a businessperson.

   5:00PM11     Q.  Businessperson.  And Mr. Rush is your number two man at

   5:00PM12     the company?

   5:00PM13     A.  Yes.

   5:00PM14     Q.  So you and your number two man in the company and this

   5:00PM15     other businessman, you walk into this meeting with my client

   5:00PM16     stone cold, having not given one thought or whispered one word

   5:00PM17     about what you want to find out or accomplish?

   5:00PM18     A.  I doubt that it was no words, and I also don't think we

   5:00PM19     had a very formal prep for it.

   5:00PM20     Q.  Well, what about the meeting in Switzerland?  Did you talk

   5:00PM21     internally among your colleagues, the number two man or

   5:00PM22     anybody else about:  I am going to be over there in

   5:00PM23     Switzerland, and I am going to see Mr. Tanner.  What kind of

   5:00PM24     questions should I ask?  What should I be looking for?  Did

   5:00PM25     you have any discussion like that?
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   5:00PM 1     A.  No.

   5:00PM 2     Q.  Just walked in stone cold, just like the first meeting?

   5:00PM 3     A.  No.  I was interested in seeing what his plant looked like

   5:00PM 4     and I was interested in seeing what his R & D capabilities

   5:01PM 5     were, and we didn't have a lot of prep getting ready for it.

   5:01PM 6     Q.  Now, after that first meeting, I assume after the meeting

   5:01PM 7     in San Antonio, you did have a chance to talk with Mr. Rush or

   5:01PM 8     Mr. Elizario about what you heard, right?

   5:01PM 9     A.  Pretty limited, if we did.

   5:01PM10     Q.  And I assume after you had the meeting in Switzerland --

   5:01PM11     and you toured a facility, right, sir?  Right?

   5:01PM12     A.  Yes.

   5:01PM13     Q.  Okay.

   5:01PM14     A.  You have to remember, it was a holiday and there was

   5:01PM15     nobody there other than --

   5:01PM16     Q.  Sure.  You toured the facility.  And at some point, you

   5:01PM17     came back, and I assume you discussed with your colleagues

   5:01PM18     what you saw, what you thought, what it might mean?  Didn't

   5:01PM19     you have discussions like that?

   5:01PM20     A.  Not any very extensive one.

   5:01PM21     Q.  Really?  And yet despite the fact that you go into these

   5:01PM22     two meetings cold, with no plan, and you don't talk about them

   5:01PM23     very much after they are over, you find yourself at a third

   5:02PM24     meeting.  Right, sir?

   5:02PM25     A.  Yes.
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   5:02PM 1     Q.  Now, let me take a wild guess.  In advance of the third

   5:02PM 2     meeting, you did not have any discussions with your colleagues

   5:02PM 3     in advance?

   5:02PM 4     A.  Well, I think when we had taken six people up there, we

   5:02PM 5     probably did.

   5:02PM 6     Q.  Oh.  Okay.  And so you probably talked about, what do we

   5:02PM 7     want to accomplish?  What do we want to ask?  What do we want

   5:02PM 8     to find out?  Right, sir?

   5:02PM 9     A.  Yes.

   5:02PM10     Q.  And I assume when you got to the meeting in McHenry, the

   5:02PM11     first thing you told the assembled group from Medela is:  I

   5:02PM12     want you guys to understand, here is what my people and I have

   5:02PM13     been talking about, what we want to accomplish from this

   5:02PM14     meeting.  Here are the questions we want to ask you.  Here are

   5:02PM15     our thoughts?

   5:02PM16               You kind of laid that all out for them?

   5:02PM17     A.  I think that when we went up, we said -- I don't remember

   5:02PM18     any specific words, but we said:  Let's talk about why we are

   5:02PM19     here.  Do you want to consider supplying to us?  Please

   5:02PM20     explain to us a little bit more about your company and what

   5:03PM21     you can do.

   5:03PM22     Q.  It is fair to say -- you are an intelligent businessman --

   5:03PM23     that when you are meeting with people that you may want to do

   5:03PM24     a contract with, you may want to establish a relationship, you

   5:03PM25     are having all kinds of internal thoughts or discussions about
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   5:03PM 1     what might be the right strategy, what tactics you might want

   5:03PM 2     to pursue, what areas of business you might want to do?

   5:03PM 3     Right, sir?  You had those thoughts?

   5:03PM 4     A.  Well, I think certainly we wanted to know if this was a

   5:03PM 5     company that had the capability to produce for us.  Did they

   5:03PM 6     have the quality systems in place?  And did they have the

   5:03PM 7     capability to design product for us?

   5:03PM 8     Q.  And you don't make a habit in those meetings of telling

   5:03PM 9     the people across the table every internal discussion, every

   5:03PM10     internal comment you have had with your colleagues.  You don't

   5:03PM11     do that?

   5:03PM12     A.  Of course not.

   5:03PM13     Q.  Of course not.  All right.  So all of this goes on.  We

   5:03PM14     have these three meetings.  And as Mr. Macon points out, there

   5:03PM15     are a few things that happened along the way, so let's talk

   5:04PM16     about that.

   5:04PM17               Let's look first at Plaintiff's Exhibit 173, if we

   5:04PM18     could, because I don't remember him putting that up, but

   5:04PM19     that's the first document below the line.  So let's -- if we

   5:04PM20     could --

   5:04PM21               All right.  So this is the document, Plaintiff's

   5:04PM22     Exhibit 173, and this looks like it is an e-mail from Mr.

   5:04PM23     Weston to Mr. Tanner in advance of this meeting.  Do you see

   5:04PM24     that, sir?

   5:04PM25     A.  Yes.

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        1907

   5:04PM 1     Q.  Okay.  And if we could go to the next page.  Is that where

   5:04PM 2     we have some more -- ah, yes.  That is the information.  Okay.

   5:04PM 3     So let's, if we could, highlight that first section of

   5:04PM 4     information, Objectives.

   5:04PM 5               Now, if you -- I understand you didn't, but just

   5:04PM 6     indulge me for a moment.  If you had taken the time to prepare

   5:04PM 7     an internal memo or e-mail to Mr. Rush setting out what the

   5:04PM 8     objectives were that you wanted to accomplish for this first

   5:05PM 9     meeting, I assume that is not something you would have just

   5:05PM10     handed over to Mr. Tanner.  Right, sir?  You are not in the

   5:05PM11     habit of doing that?

   5:05PM12     A.  Probably not.

   5:05PM13     Q.  Probably not.  Okay.  And so we see here the objectives

   5:05PM14     and we see introduce the group, get to know KCI, find out

   5:05PM15     about their strategy, check for opportunities and willingness

   5:05PM16     for friendly cooperation and establish working relationship.

   5:05PM17               That's sort of what you all talked about, right,

   5:05PM18     sir?

   5:05PM19     A.  Yeah.  I am not sure I would have gone after intellectual

   5:05PM20     property position as much, but some of those things you would

   5:05PM21     do.

   5:05PM22     Q.  Now, I think we covered this with Dr. Leininger.  There is

   5:05PM23     nothing secret about an issued patent, right?

   5:05PM24     A.  Pardon?

   5:05PM25     Q.  There is nothing secret about a patent that has been
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   5:05PM 1     issued?

   5:05PM 2     A.  Once it is issued, absolutely not.

   5:05PM 3     Q.  That's right.  So by telling them, if that is what they

   5:05PM 4     asked you about, that you had issued patents out there, or the

   5:05PM 5     license to patents, you weren't giving away any company

   5:06PM 6     secrets, were you?

   5:06PM 7     A.  Not if they are issued, no.

   5:06PM 8     Q.  That's right.  That's right.  Now, let's go to the next

   5:06PM 9     one, if we could.

   5:06PM10               And you see there, Medela's preferred option,

   5:06PM11     friendly coexistence and cooperation.  Anything wrong or

   5:06PM12     troublesome or bothersome about the idea of a preferred option

   5:06PM13     being a friendly coexistence and cooperation?

   5:06PM14     A.  No.  I think it is a good thing.

   5:06PM15     Q.  Okay.  Let's go back to the time line, then, and let's go

   5:06PM16     to this next item that Mr. Macon asked you about, which is

   5:06PM17     this November 26, 2001.  And it looks like there is an exhibit

   5:06PM18     that goes along with it that we didn't see.

   5:06PM19               Let's pull that up, Defendant's Exhibit 124.  And

   5:06PM20     this is from November 2001.  And, again, I assume that in

   5:06PM21     advance of the meeting in Switzerland, you didn't bring any

   5:07PM22     internal memos yourself to share with Mr. Tanner, and he

   5:07PM23     didn't bring any internal memos of his to share with you; is

   5:07PM24     that right?

   5:07PM25     A.  That is correct.
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   5:07PM 1     Q.  Okay.  So let's go to the next page.  Talking about a

   5:07PM 2     summary of options.

   5:07PM 3               And if we could highlight the first two paragraphs,

   5:07PM 4     please.

   5:07PM 5               Now, there is that statement again, moving around

   5:07PM 6     the patent of KCI.  Do you see that?  Do you see that in the

   5:07PM 7     first top line, moving around the patent of KCI?

   5:07PM 8     A.  Yes, sir.

   5:07PM 9     Q.  Now, I assume that if Medela or anybody else found a way

   5:07PM10     to be in business, just like we drew, went around your patent,

   5:07PM11     didn't charge right through it, you wouldn't have any problem

   5:07PM12     with that, would you, sir?

   5:07PM13     A.  Well, I would have a problem with it if we were going to

   5:07PM14     talk about a friendly cooperation, and that's what they were

   5:07PM15     doing, I would have a problem with it.

   5:08PM16     Q.  Let's go back to the time line.  First of all -- well,

   5:08PM17     actually, have you read this document before?  Mr. Macon was

   5:08PM18     asking you about it, so I assume you read it.

   5:08PM19     A.  I may have seen it.  I don't recall reading it in detail.

   5:08PM20     Q.  Okay.  Let's go back to the time line.  And so, really, if

   5:08PM21     what Medela was talking about in this November 26, 2001 e-mail

   5:08PM22     was discussing whether they wanted to either do a deal with

   5:08PM23     you or pursue some strategy that involved going around your

   5:08PM24     patent, going around, as we already talked about, that's not

   5:08PM25     infringing, is it?

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        1910

   5:08PM 1     A.  No.

   5:08PM 2     Q.  All right.  So I think perhaps we need to do something

   5:08PM 3     with this time line to kind of -- ah -- noninfringement.

   5:08PM 4               Okay.  Now, the next thing Mr. Macon asked you about

   5:08PM 5     is this April 5th, 2002 document, which looks like it is

   5:08PM 6     another defendant's exhibit.  Can we go to that?  We didn't

   5:09PM 7     see that, 115.

   5:09PM 8               He asked you about it, so I assume you have seen it.

   5:09PM 9     Have you ever read this before?  Defendant's 115.  You may

   5:09PM10     have seen it.  I put it up in opening statement.

   5:09PM11     A.  Yes.  I am sure I have seen it, but I don't think I have

   5:09PM12     read it in detail.

   5:09PM13     Q.  Okay.  And what apparently jumps out, and maybe it jumps

   5:09PM14     out at you, right under, "Hello Richard," it says "Medela will

   5:09PM15     neither" -- if we could highlight that.  "Medela will neither

   5:09PM16     go into a head-to-head situation with KCI, resulting in

   5:09PM17     litigation, nor provide financial resources for such a

   5:09PM18     business."

   5:09PM19               Do you see that, sir.

   5:09PM20     A.  I do.

   5:09PM21     Q.  So if Mr. Tanner had decided as of February 5th that he

   5:09PM22     was not going to go into a head-to-head situation with you, I

   5:09PM23     assume you don't have any problem with that, do you?

   5:09PM24     A.  No.

   5:09PM25     Q.  And I assume you don't have any problem with the idea of
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   5:09PM 1     Mr. Tanner saying:  I am not going to even fund such a

   5:09PM 2     business?

   5:09PM 3               That's okay with you, isn't it?

   5:09PM 4     A.  If he doesn't.

   5:10PM 5     Q.  So let's go back to the time line, then.  And I think we

   5:10PM 6     need to fill in now, you know, the fact that Mr. Weston

   5:10PM 7     proposes, but Mr. Tanner rejects.

   5:10PM 8               Now, the next thing I think he asked you about is

   5:10PM 9     this 2/28/02, Mr. Weston receives this severance.  Do you see

   5:10PM10     that?

   5:10PM11     A.  Yes.

   5:10PM12     Q.  Now, weren't you here the day that I talked to Mr. Weston

   5:10PM13     and we very painstakingly went down exactly how much money he

   5:10PM14     got and when he got it and what was withheld for taxes and

   5:10PM15     when?  You were here for all of that?

   5:10PM16     A.  I was.

   5:10PM17     Q.  So you know that Medela didn't hand Mr. Weston $400,000 on

   5:10PM18     February 28, 2002?  You know that?

   5:10PM19     A.  I don't think you handed him $400,000 on that date.

   5:10PM20     Q.  Or anything close to that, right, sir?

   5:10PM21     A.  On that date.

   5:10PM22     Q.  Right?

   5:10PM23     A.  Correct.

   5:10PM24     Q.  You know Mr. Weston, we spelled it all out, we are not

   5:11PM25     going to repeat it, he got some money in 2002, he got a couple
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   5:11PM 1     of months pay in 2003, and he got some more money in 2004, and

   5:11PM 2     all of which, of course, was subject to the taxes and all of

   5:11PM 3     that other stuff?  You saw all of that?

   5:11PM 4     A.  Yes.

   5:11PM 5     Q.  All right, sir?  Okay.  So I think perhaps we need to sort

   5:11PM 6     of clarify, really, what happened.  He got a severance, but it

   5:11PM 7     wasn't just handed to him in a suitcase that day.  He got paid

   5:11PM 8     over time, right, sir?

   5:11PM 9     A.  I believe he did.

   5:11PM10     Q.  And, in fact, this whole idea of severance, there is

   5:11PM11     nothing criminal or evil about the idea of an executive

   5:11PM12     getting severance when he leaves a company?

   5:11PM13     A.  No.

   5:11PM14     Q.  In fact, if -- and I am not saying it will happen, but if

   5:11PM15     there should come a time that you leave KCI, it is built in

   5:11PM16     that you are going to get a severance payment, right, sir?

   5:11PM17     A.  Certainly could.

   5:11PM18     Q.  Well, I mean, isn't that -- it is not certainly could.  If

   5:11PM19     you leave KCI, unless you are dismissed because you did

   5:12PM20     something wrong, they are going to owe you severance; is that

   5:12PM21     right, sir?

   5:12PM22     A.  I believe that may be correct.

   5:12PM23     Q.  And that's fair.  You have put in some long years for the

   5:12PM24     company and done a good job and severance is fair, isn't it?

   5:12PM25     A.  Sometimes it is.
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   5:12PM 1     Q.  And would you expect, in order to get this severance, that

   5:12PM 2     KCI could dictate to you how you could spend the money?  Would

   5:12PM 3     you think that was fair?

   5:12PM 4     A.  No.

   5:12PM 5     Q.  I didn't think so.  And I think there was a suggestion, if

   5:12PM 6     we could go on, that right away, right there on February 28,

   5:12PM 7     Mr. Weston launched his new business.

   5:12PM 8               But you were here when Mr. Weston testified that it

   5:12PM 9     wasn't until April that he even incorporated BlueSky.  Don't

   5:12PM10     you remember that?

   5:12PM11     A.  I think that's right.

   5:12PM12     Q.  All right.  So we need to sort of clarify that.  And I am

   5:12PM13     pretty sure, and we had to clarify he really resigned on

   5:12PM14     the -- and I think we need to clarify that BlueSky only

   5:12PM15     incorporated in April, and I think last we need to clarify,

   5:13PM16     because I think the suggestion was made in the question to you

   5:13PM17     that right away, February 28, BlueSky is formed and he starts

   5:13PM18     taking delivery on pumps, and you know that's not true?

   5:13PM19     A.  I don't know when he got his pumps.

   5:13PM20     Q.  Well, sir, weren't you here -- let's put up Defendant's

   5:13PM21     117.

   5:13PM22               Don't you know that it wasn't until July that

   5:13PM23     BlueSky and Medela signed the purchase agreement for pumps?

   5:13PM24     A.  I don't remember the date, but I certainly don't doubt it.

   5:13PM25     Q.  Well, here, we can highlight the date.  July the 9th.
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   5:13PM 1     There it is.  And I think we have already established that you

   5:13PM 2     don't have a patent directly or under license that covers a

   5:13PM 3     pump like what my client makes?  Right, sir?

   5:13PM 4     A.  Correct.

   5:13PM 5     Q.  Okay.  So let's go back to the time line, and I think we

   5:13PM 6     are through.  So instead of all of this stuff happening on

   5:13PM 7     February 28, this money being handed out and launching new

   5:14PM 8     business and pumps being sold and all of that, if we could add

   5:14PM 9     the last date, what we really have is what we talked about, is

   5:14PM10     that Mr. Weston resigns, his contractual severance is paid out

   5:14PM11     over three years, he incorporates later and he starts buying

   5:14PM12     pumps, and that's the way it happened.

   5:14PM13               You've heard that testimony?

   5:14PM14     A.  I heard that.

   5:14PM15     Q.  Now, we need to come back to your e-mail, Plaintiff's 519.

   5:14PM16     Before we do that, I want to look at this time line.  So you

   5:14PM17     have three meetings, and the last meeting is there on January

   5:14PM18     28th.  Right, sir?

   5:14PM19     A.  Yes.

   5:14PM20     Q.  And it is true, isn't it, that at least at one of these

   5:14PM21     earlier meetings, you made a point of telling Mr. Tanner and

   5:14PM22     the Medela people that you guys had a patent portfolio you

   5:14PM23     were proud of and you would defend it, if you needed to.

   5:14PM24     Didn't you tell him that?

   5:14PM25     A.  We could have.  I don't know.
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   5:14PM 1     Q.  Didn't you refer in one of these meetings to patents as

   5:15PM 2     the crown jewels of the company?

   5:15PM 3     A.  I don't know if I did or not.  I don't recall that

   5:15PM 4     meeting, that conversation, but it could have occurred with

   5:15PM 5     one of the other groups at McHenry.

   5:15PM 6     Q.  So whatever the case, we have these three meetings, and

   5:15PM 7     then about a month goes by, and it is Mr. Tanner e-mailing you

   5:15PM 8     and asking:  Is anything happening?  Right?

   5:15PM 9     A.  Uh-huh.

   5:15PM10     Q.  And then you get back to him and say you are thinking

   5:15PM11     about it.  And then about two months go by, and there is no

   5:15PM12     communication.  Right, sir?

   5:15PM13     A.  Yes.  And I am not -- I don't recall when the pump arrived

   5:15PM14     or when we had a chance to evaluate that, but it was about six

   5:15PM15     weeks after my communcation to him that --

   5:15PM16     Q.  So you tell Mr. Tanner on March the 8th:  We are thinking

   5:15PM17     about it.  And then the next thing that happens is on May the

   5:15PM18     7th, you send him this e-mail?

   5:15PM19     A.  Yes.

   5:15PM20     Q.  All right, sir?  So after two months go by and he hadn't

   5:15PM21     heard anything from you, let's look again at what you said.

   5:15PM22               Let's pull up Plaintiff's 519, and if we could

   5:16PM23     highlight the first paragraph.

   5:16PM24               Now, I am not being critical, Mr. Ware, but it is

   5:16PM25     fair to say, one of the main points of paragraph 1 is:  I have
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   5:16PM 1     been busy doing other things that are more important than you,

   5:16PM 2     Mr. Tanner, and that's why I am taking a while to get back to

   5:16PM 3     you.

   5:16PM 4               Isn't that basically what you are saying?

   5:16PM 5     A.  I think that that is a way you could read it.

   5:16PM 6     Q.  And if I were to engage in business discussions with you

   5:16PM 7     and I left you hanging for a couple of months, and then I

   5:16PM 8     wrote you a letter that began with:  You know, Mr. Ware, I

   5:16PM 9     have been really busy with things far more important than you,

   5:16PM10     don't you think you would be a little annoyed with me?

   5:16PM11     A.  Particularly if I didn't explain what some of them were.

   5:16PM12     Q.  Yes.  Particularly.  More urgent.  Let's go to the next

   5:16PM13     paragraph.

   5:17PM14               Now, I don't see in this paragraph where you tell

   5:17PM15     him:  We have evaluated your quote, we have evaluated your

   5:17PM16     pumps, and we have concluded that the particular pumps that

   5:17PM17     you have to offer do not suit our product line.

   5:17PM18               I really don't see those statements in there.  Do

   5:17PM19     you?

   5:17PM20     A.  No.

   5:17PM21     Q.  But that was what the three meetings were all about is to

   5:17PM22     evaluate Medela's product line, their pumps, to see if they

   5:17PM23     had something you could use, right, sir?

   5:17PM24     A.  Uh-huh.

   5:17PM25     Q.  Yes?
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   5:17PM 1     A.  Yes.

   5:17PM 2     Q.  But instead, what you tell him, right there in the second

   5:17PM 3     line, is you have been taking major steps on your patent

   5:17PM 4     estate.  Do you see that?  Patent estate.  And your patent

   5:17PM 5     estate are those crown jewels we have been talking about,

   5:17PM 6     right?

   5:17PM 7     A.  Yes, they are.

   5:17PM 8     Q.  And you wanted him to know that you have been taking some

   5:17PM 9     major steps on your patent estate, right?

   5:17PM10     A.  That we are acquiring new technology in patents --

   5:18PM11     Q.  Absolutely.  And, in fact, if we go down, about the fifth

   5:18PM12     line from the bottom, in case he missed it in the first

   5:18PM13     sentence, you say again:  We have continued to strengthen the

   5:18PM14     patent estate, with 24 additional patents pending.

   5:18PM15               You wanted Mr. Tanner, in case he was not paying

   5:18PM16     attention when he started reading, you wanted him to focus on

   5:18PM17     the fact that you had a patent estate that you had been very

   5:18PM18     busy working on.  Right, sir?

   5:18PM19     A.  We had product patents and we were working hard in the

   5:18PM20     market, that is correct.

   5:18PM21     Q.  And you wanted him to know that KCI was in a much stronger

   5:18PM22     position.  That's what you wrote.  Right, sir?

   5:18PM23     A.  I did.

   5:18PM24     Q.  And let's go to the last paragraph.  And you tell him

   5:18PM25     here:  Well, we might do something in the future.  But you
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   5:18PM 1     would agree with me, you are really not very specific about

   5:18PM 2     what.  Right?

   5:19PM 3     A.  That is correct.

   5:19PM 4     Q.  But, again, in case he missed it the first two times, you

   5:19PM 5     close by telling him that if he wants to know even more about

   5:19PM 6     your patent position -- and I guess you see that patent

   5:19PM 7     position, is that the same thing as your patent estate?

   5:19PM 8     A.  Essentially, yes.

   5:19PM 9     Q.  Yes.  -- that he can call your number two man --

   5:19PM10     A.  Yes.

   5:19PM11     Q.  -- and get more information?  Right, sir?

   5:19PM12     A.  Right.

   5:19PM13     Q.  The whole purpose of your e-mail is to tell Mr. Tanner:

   5:19PM14     Mr. Tanner, if you are even thinking about getting anywhere

   5:19PM15     near this wound-healing business, I have got more patents than

   5:19PM16     you can count, and you better back off.

   5:19PM17               Isn't that what you were trying to tell him?

   5:19PM18     A.  No, it is not.

   5:19PM19     Q.  Are you sure about that, Mr. Ware?

         20     A.  Yes.

   5:19PM21               THE COURT:  Mr. Sadler, how much time will you need

   5:20PM22     with Mr. Ware?  And I know, for example, if you say, "I need

   5:20PM23     more than ten or fifteen minutes," we will go ahead and come

   5:20PM24     back, but if you think you can finish up --

   5:20PM25               MR. SADLER:  I do, Your Honor.  I do need a little
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   5:20PM 1     bit more than that, so if we could finish up in the morning.

   5:20PM 2               THE COURT:  Okay.  Okay.  That will be fine.

   5:20PM 3               Okay.  Mr. Ware, thank you so much.  You may step

   5:20PM 4     down.  That microphone catches people every time.

   5:20PM 5               Ladies and gentlemen, you have been very attentive

   5:20PM 6     and you have come back from a week off fully committed and

   5:20PM 7     very dedicated to your work, and we all appreciate it very

   5:20PM 8     much.

   5:20PM 9               We will start back up at 9:00 o'clock in the

   5:20PM10     morning.  You were right on time today.  Thank you for that,

   5:20PM11     and I know you will be right on time tomorrow, so we will see

   5:20PM12     you at 9:00 o'clock.

   5:20PM13               And everyone rise for the jury, as they have already

   5:20PM14     done.  And, yes, sir, Mr. Ramirez, please lead the jury out.

   5:20PM15               (Jury leaves courtroom.)

   5:21PM16               THE COURT:  Okay.  We will be in recess.  Lawyers,

   5:21PM17     if you will be at the back, back door at 6:00 o'clock.  I will

   5:21PM18     see you then.

   5:21PM19               MR. SADLER:  Thank you, sir.

   5:21PM20               THE COURT:  Thank you, sir.

   5:21PM21               MR. PARTRIDGE:  Your Honor --

   5:21PM22               THE COURT:  Yes.

   5:21PM23               MR. PARTRIDGE:  -- if I may.  I don't know if this

   5:21PM24     will help you or not, but one of the issues we will be

   5:21PM25     discussing are the limines, and we have a very short
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   5:21PM 1     supplemental that might be helpful.

   5:21PM 2               THE COURT:  Sure.  If you would, give it to David.

   5:21PM 3               MR. MACON:  I don't know what he is giving, Your

   5:21PM 4     Honor.

   5:21PM 5               THE COURT:  Well, yes.

   5:21PM 6               MR. MACON:  I don't have any idea.

   5:21PM 7               THE COURT:  Give a copy to Mr. Macon there.

   5:21PM 8               Okay.  I will see everybody at 6:00 o'clock.  And if

   5:21PM 9     you all, just, if you would, just give me edges of the tables,

   5:21PM10     because I have hearings on two other matters.

   5:21PM11               MR. MACON:  We will clear out, Your Honor.

   5:21PM12               THE COURT:  Don't worry about -- you know, just kind

   5:21PM13     of straighten up and just give me those edges, if you will.

   5:22PM14     Thank you so much.

   6:21PM15               (Recess.)

   6:22PM16               THE COURT:  Okay.  Now, let me -- let's see.  Do we

   6:26PM17     have our automation people or do we need our automation

   6:26PM18     people?

   6:26PM19               MR. MACON:  We don't have them, so if we need them,

   6:26PM20     we are in trouble.

   6:26PM21               MR. MCCLANAHAN:  We have one thing we may want to

   6:26PM22     put up, and if Mr. Macon and his team want to put up

   6:26PM23     something, I am sure we can try to do that as well.

   6:26PM24               THE COURT:  I mean, I am glad for our automation

   6:26PM25     people to stay.  Kelly, are you here for the duration, so you
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   6:26PM 1     don't care?

   6:26PM 2               TECHNICIAN:  Correct.

   6:26PM 3               THE COURT:  Okay.  That's good.  Then I mean, I know

   6:26PM 4     you care, but at any rate --

   6:26PM 5               MR. MCCLANAHAN:  I would only point out, Your Honor,

   6:26PM 6     I have worked with Kelly for years and years, and I have yet

   6:26PM 7     to see the man sleep, so he seems to be a 24-hour guy.

   6:26PM 8               THE COURT:  Sounds like Ms. Gulde.  I see all of

   6:26PM 9     those e-mails at 1:00 o'clock in the morning from her.  So at

   6:26PM10     any rate, at least there are two of you in this courtroom.

   6:26PM11               Okay.  Tell me what you want to talk about and --

   6:27PM12               Okay.  Ms. Cowart, do you want to go first, and what

   6:27PM13     do you want to talk about?

   6:27PM14               MS. COWART:  Your Honor, we have three more

   6:27PM15     narratives that have been handed to you, one for Shannon

   6:27PM16     Banes, one for Dr. Michael Miller and one for Brian

   6:27PM17     Leszkiewicz.

   6:27PM18               The narrative for Shannon Banes concerns an incident

   6:27PM19     where Mr. Tim Johnson visited a KCI booth at a conference, and

   6:27PM20     according to Ms. Banes, he pocketed the phone that was at the

   6:27PM21     booth that was a part of the KCI display.

   6:27PM22               And so since there has been so much discussion about

   6:27PM23     Mr. Ware visiting the BlueSky booth, we feel it is only fair

   6:27PM24     that we be allowed to talk about the defendants visiting our

   6:28PM25     booth, so that's the Shannon Banes narrative.
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   6:28PM 1               The Michael Miller narrative, Mr. Miller is a -- he

   6:28PM 2     was a physician who was used by BlueSky in support of their

   6:28PM 3     product, and we have some narrative of him where we ask him

   6:28PM 4     questions and, in particular, I am sure that the defendants

   6:28PM 5     are objecting to the part where we talk about him losing his

   6:28PM 6     medical license, so --

   6:28PM 7               But the discussion there is just to talk about bias

   6:28PM 8     and to give the jury a sense of who this person is that they

   6:28PM 9     are going to be saying supports their medical basis for their

   6:28PM10     products.

   6:28PM11               And then lastly, we have Brian Leszkiewicz.  Mr.

   6:28PM12     Leszkiewicz was a former Medela employee, and then he went to

   6:29PM13     work for BlueSky and then he eventually started his own

   6:29PM14     company, Advoco, and we would like to be able to put on his

   6:29PM15     deposition testimony concerning the relationship between

   6:29PM16     BlueSky and Medela.

   6:29PM17               The primary objection, I believe, that the

   6:29PM18     defendants have in connection with that deposition excerpt

   6:29PM19     relates to this exhibit.  If I may hand it up to you.

   6:29PM20               THE COURT:  Sure.

   6:29PM21               MR. SADLER:  Do you have the testimony for him on

   6:29PM22     that?

   6:29PM23               THE COURT:  I do have the testimony of Mr.

   6:29PM24     Leszkiewicz.

   6:29PM25               MR. SADLER:  Great.
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   6:29PM 1               MS. COWART:  And Plaintiff's Exhibit 189, it is an

   6:29PM 2     e-mail between Mr. Beat Moser and Mr. Leszkiewicz, where it

   6:29PM 3     indicates that if hospitals in the United States are going to

   6:29PM 4     purchase the pump, they are to be told that it is not suitable

   6:29PM 5     for wound healing, and I believe that the defendants are

   6:29PM 6     objecting because they seem to believe that that falls within

   6:30PM 7     the motion in limine concerning the European situation or the

   6:30PM 8     lawsuits.

   6:30PM 9               And as I recall, and I have here the motion in

   6:30PM10     limine, it specifically said that if the unsuitability related

   6:30PM11     to the distribution of pumps in the United States, then we

   6:30PM12     could use the information.  We just couldn't use anything that

   6:30PM13     referred or reflected that there was some type of European

   6:30PM14     litigation.

   6:30PM15               So, Your Honor, we are respectfully requesting the

   6:30PM16     opportunity to play those three excerpts and to use that

   6:30PM17     particular exhibit when we play the excerpt of Mr.

   6:30PM18     Leszkiewicz.

   6:30PM19               THE COURT:  Okay.  Thank you.  Now, before we go

   6:30PM20     into that, I want to make sure that the defendants have their

   6:30PM21     objections to my rulings in regard to Erica Anderson -- was it

   6:31PM22     Thomas Condor?

   6:31PM23               MR. MACON:  Yes, Your Honor.

   6:31PM24               THE COURT:  And Matthew Dairman.  And you have -- I

   6:31PM25     have marked on these three excerpts, final narratives you have
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   6:31PM 1     given me, but I want to know how I can best make sure you have

   6:31PM 2     preserved your record.

   6:31PM 3               I don't know if it may be just submitting this,

   6:31PM 4     submitting this into the record with my statements of what I

   6:31PM 5     have -- what objections I have granted.  However you want to

   6:31PM 6     do it.  I just want to make sure I don't -- I haven't been an

   6:31PM 7     appellate lawyer in a long time.  I just want to make sure you

   6:31PM 8     have your record.

   6:31PM 9               MS. MAYOR:  Okay.  We can go off of the transcript

   6:31PM10     and try to convert that into something and get it filed the

   6:31PM11     first thing tomorrow morning.

   6:31PM12               MR. ESPEY:  I think if we just -- I mean, the

   6:32PM13     important thing is the objections that are on there that

   6:32PM14     weren't granted or overruled --

   6:32PM15               THE COURT:  Right.

   6:32PM16               MR. ESPEY:  -- is that just gets filed, submitted

   6:32PM17     with your statement that you have overruled it.  I think that

   6:32PM18     accomplishes our point.

   6:32PM19               THE COURT:  It is fine with me, and we can do it

   6:32PM20     through Mr. Frye and we make these --

   6:32PM21               MS. MAYOR:  That's fine.

   6:32PM22               THE COURT:  -- Court exhibits.  Well, I have written

   6:32PM23     on all of these, so if you want to be -- do you have a clean

   6:32PM24     copy?

   6:32PM25               MS. MAYOR:  I don't with me.
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   6:32PM 1               THE COURT:  Okay.  If you want to bring a clean copy

   6:32PM 2     in the morning, say around 8:15, I will come here and just

   6:32PM 3     meet you at 8:15, and I will tell you what -- the objections I

   6:32PM 4     have granted and all the rest are overruled, and they will be

   6:32PM 5     signified by the shaded area in the narratives.

   6:32PM 6               Will that work for you guys?

   6:32PM 7               MS. MAYOR:  That's fine.

   6:33PM 8               MR. SADLER:  Yes, sir.

   6:33PM 9               THE COURT:  Okay.  Great.  And, Kevin, you will put

   6:33PM10     that as -- we will start a Court exhibit file, Kevin.  Those

   6:33PM11     will be Court's 1, 2, 3 and so forth and so on.

   6:33PM12               So that will work for you too, Mr. Espey?

   6:33PM13               MR. ESPEY:  Yes, sir.

   6:33PM14               THE COURT:  Okay.  Great.

   6:33PM15               Okay.  Now, with that understood --

   6:33PM16               MR. SADLER:  I thought we might take these up in

   6:33PM17     reverse order.  The Leszkiewicz issue is one I can speak to,

   6:33PM18     and I think Mr. Espey has the other two.

   6:33PM19               THE COURT:  Sure.  That's fine.

   6:33PM20               MR. SADLER:  And I understand from Ms. Cowart, Your

   6:33PM21     Honor has the portion of the Leszkiewicz deposition that we

   6:33PM22     asserted objections to.

   6:33PM23               THE COURT:  Right.  Let me -- can I just read these

   6:33PM24     a second?

   6:33PM25               MR. SADLER:  Absolutely.  The first begins at 152.
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   6:33PM 1               THE COURT:  Let's see.  Well, let me -- I am

   6:33PM 2     looking -- there is a shaded area.  I don't know who is

   6:33PM 3     objecting to this.  Page 27, line 7 to 27, line 15.  There is

   6:33PM 4     just a shaded, saying:  Why did Medela tell you -- fired, lack

   6:34PM 5     of trust --

   6:34PM 6               MR. SADLER:  I don't think we are asserting an

   6:34PM 7     objection to that.

   6:34PM 8               MS. COWART:  Your Honor, that's a Medela

   6:34PM 9     designation.  When we sent them our narratives, they asked us

   6:34PM10     to add certain portions, and so that was a portion that they

   6:34PM11     asked that we add, and we included it.

   6:34PM12               THE COURT:  Oh.  Okay.

   6:34PM13               MR. SADLER:  So it is not an objection.

   6:34PM14               THE COURT:  Okay.

   6:34PM15               MR. SADLER:  I think the first point, page 6 of the

   6:34PM16     document, which starts about the middle of the page, there is

   6:34PM17     a designation at line 152, and then continues to about page 8

   6:34PM18     of the document, and it is the discussion of the same issue.

   6:34PM19               THE COURT:  I will just start with 152, line 5 and

   6:34PM20     then let me just read down.

   6:34PM21               MR. SADLER:  Please, because it all relates to the

   6:34PM22     same --

   6:34PM23               THE COURT:  Okay.  Hold on a minute.

   6:36PM24               MR. SADLER:  Yes, sir.

   6:37PM25               THE COURT:  Can I ask a question?
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   6:37PM 1               MR. SADLER:  Yes.

   6:37PM 2               THE COURT:  It may be a lack of understanding.  I

   6:37PM 3     thought the VAC machine had a pump built into it.  I mean, how

   6:37PM 4     would you end up using the Medela pump with the VAC when the

   6:37PM 5     VAC is -- isn't it self-contained with the pump?

   6:37PM 6               MR. SADLER:  There is a pump component of KCI's,

   6:37PM 7     what they call therapy unit.

   6:37PM 8               MS. COWART:  It is the dressings.

   6:37PM 9               MR. MACON:  Someone was using --

   6:37PM10               MS. COWART:  The pump with the VAC dressings, with

   6:37PM11     KCI's dressings.

   6:37PM12               THE COURT:  Oh.  But not with -- they weren't using

   6:37PM13     it with the VAC machine itself?

   6:37PM14               MS. COWART:  That is correct.

   6:37PM15               THE COURT:  Okay.  That answers that.  Okay.

   6:37PM16               Okay.  Go ahead now.  What is the problem?

   6:37PM17               MR. SADLER:  Yes.  You have to read the deposition

   6:37PM18     testimony in conjunction with the document which you have, and

   6:38PM19     this does bring back into the case the European litigation.

   6:38PM20     The timing of the document, Plaintiff's Exhibit 189, actually

   6:38PM21     falls -- is sandwiched in between -- you will recall there

   6:38PM22     were three different pieces of European litigation that falls

   6:38PM23     after the first two and before the third.

   6:38PM24               And the instructions, as the document Plaintiff's

   6:38PM25     189 talks about, the sequence of events is Mr. Leszkiewicz
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   6:38PM 1     here in the United States asks for direction from Mr. Moser.

   6:38PM 2     Mr. Moser, in turn, looks for direction from Mr. Tanner.  Mr.

   6:38PM 3     Tanner gives direction that we need to give these limitations

   6:38PM 4     that are described in Plaintiff's 189.

   6:38PM 5               The only reason that that comes up is because of the

   6:38PM 6     agreements that were made as a result of the European

   6:38PM 7     litigation.

   6:38PM 8               Mr. Moser testified in his deposition that no such

   6:38PM 9     letters actually ever were sent out, but the only reason Mr.

   6:38PM10     Leszkiewicz was getting this information from Mr. Moser as a

   6:39PM11     result of conversations with Mr. Tanner is because of the

   6:39PM12     litigation that had gone on in Europe.

   6:39PM13               So the only way we would be able to explain, well,

   6:39PM14     why was Mr. Moser talking to Mr. Leszkiewicz about this

   6:39PM15     subject of sending out letters, saying that the Vario is not

   6:39PM16     recommended for VAC and not suitable for wound healing, the

   6:39PM17     only way we would be able to explain that is because of the

   6:39PM18     agreements that resulted from the European litigation, and so

   6:39PM19     that is why we are asking that this testimony that is at

   6:39PM20     150 -- pages 152 and really going through pages 157 of Mr.

   6:39PM21     Leszkiewicz's deposition, our objection under 402 and 403 and

   6:39PM22     408 and the Court's limine order.

   6:39PM23               THE COURT:  Okay.  Thanks.

   6:39PM24               Now, Ms. Cowart.

   6:39PM25               MS. COWART:  Your Honor, I appreciate Mr. Sadler's
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   6:39PM 1     dilemma, but there are a lot of things in this lawsuit that

   6:39PM 2     stem from that European litigation situation that the jury is

   6:40PM 3     not getting to hear about, like the meetings that occurred

   6:40PM 4     between Medela and KCI in San Antonio and McHenry and

   6:40PM 5     Switzerland.

   6:40PM 6               Those all relate to that too, and no one is asking

   6:40PM 7     that they be allowed to explain that that is the reason why

   6:40PM 8     Mr. Tanner contacted Mr. Ware and asked him to meet.

   6:40PM 9               This particular e-mail that you have in front of you

   6:40PM10     does not in any way indicate that it is -- concerns European

   6:40PM11     litigation.  And specifically in Mr. Leszkiewicz's testimony,

   6:40PM12     he testifies that he is talking to someone in Indiana, and the

   6:40PM13     last time I checked, that is in the continental United States.

   6:40PM14               And I recall Mr. Sadler previously, when he was

   6:40PM15     arguing about the European litigation situation, indicating

   6:40PM16     that it needed to be brought in, because you needed to hear

   6:40PM17     about all of the different regulations over in Europe, but,

   6:40PM18     again, we are talking about someone who wanted to purchase the

   6:41PM19     Vario pump in Indiana and to be able to distribute it in the

   6:41PM20     United States.

   6:41PM21               And Mr. Moser is responding saying, you have to tell

   6:41PM22     people in the United States that it is not suitable for wound

   6:41PM23     healing.

   6:41PM24               And this goes directly to our conspiracy claims and

   6:41PM25     our unfair competition claims, Your Honor, and we should be
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   6:41PM 1     allowed to bring that in.

   6:41PM 2               And, again, when the Court entered the limine order,

   6:41PM 3     it specifically indicated that if the material was discussing

   6:41PM 4     something that was occurring in the U.S., then we could use

   6:41PM 5     it, and that is what this is doing.

   6:41PM 6               THE COURT:  Do you -- I mean, did Mr. Leszkiewicz,

   6:41PM 7     did he actually say or did -- somebody said that the reason we

   6:41PM 8     are telling people they can't use our pump for vacuum

   6:41PM 9     treatment is that it is because of the European settlement?

   6:42PM10     Is that --

   6:42PM11               MS. COWART:  Well, that is not in Mr. Leszkiewicz's

   6:42PM12     testimony, Your Honor.  He says that he received the e-mail

   6:42PM13     from Mr. Moser and it was his understanding that that's how

   6:42PM14     they were supposed to handle the sale of the Vario pumps in

   6:42PM15     the United States.

   6:42PM16               THE COURT:  And I understand.  I mean, is there some

   6:42PM17     explanation from some other Medela employee that says the

   6:42PM18     reason we said this was because we were bound by the European

   6:42PM19     settlement?

   6:42PM20               I mean, what I am concerned about, frankly, is that

   6:42PM21     this opens the door and I have got to let them explain why

   6:42PM22     they wrote this, and then once I let them explain, if that is

   6:42PM23     the explanation, then I am dealing with the European

   6:42PM24     litigation.

   6:42PM25               MS. COWART:  I understand, Your Honor, but it seems
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   6:42PM 1     to me that they are hard pressed to make that argument when we

   6:42PM 2     wrote them a letter and ask them to ask BlueSky not to sell

   6:42PM 3     the pump in the United States as a result of their agreements

   6:43PM 4     in Europe, and they basically said they weren't going to do

   6:43PM 5     that, because it didn't apply.

   6:43PM 6               So it seems to me that they are speaking out of both

   6:43PM 7     sides of their mouths.  Either it applies or it doesn't.  And

   6:43PM 8     if we are talking about the United States, then European

   6:43PM 9     regulations don't apply in the United States.  They are saying

   6:43PM10     that the pump isn't suitable for wound healing.  It doesn't

   6:43PM11     matter if it is Africa, Asia, Europe or the United States.

   6:43PM12     And I think that is what this is saying.

   6:43PM13               THE COURT:  Well, I hear what you are saying.  Let

   6:43PM14     me say, I can see a differentiation between how they relate to

   6:43PM15     BlueSky.  I mean, I understand you all don't see -- neither

   6:43PM16     one of you see the implications from the other.

   6:43PM17               My whole problem is, is if the explanation for this

   6:43PM18     letter is we were trying to comply with the European

   6:43PM19     settlements, then I am -- then I mean, I have got to let them

   6:44PM20     get into it.  I mean, if that is -- did that ever come up

   6:44PM21     in -- I mean --

   6:44PM22               MR. SADLER:  I thought I said Mr. Moser testified in

   6:44PM23     his deposition -- and, of course, he hasn't testified yet --

   6:44PM24     that the whole reason that Mr. Leszkiewicz was looking to Mr.

   6:44PM25     Moser for guidance --
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   6:44PM 1               THE COURT:  But he said -- Mr. Moser said that in

   6:44PM 2     his deposition?

   6:44PM 3               MR. MACON:  No, no.

   6:44PM 4               MR. SADLER:  We can get the deposition testimony,

   6:44PM 5     since we are all relying on memory, but, Your Honor --

   6:44PM 6               THE COURT:  If he testified in his deposition that

   6:44PM 7     was the reason, then I can't let it in.

   6:44PM 8               MR. MACON:  Let's get his -- go ahead.

   6:44PM 9               THE COURT:  But I am hearing -- I mean, it really is

   6:44PM10     getting hard for me, because somebody is saying, yes, he

   6:44PM11     testified.  Somebody said, no, he didn't.

   6:44PM12               MR. MACON:  Let's look at it.  It has been a long

   6:44PM13     time.  I may be wrong.

   6:44PM14               THE COURT:  Okay.  Can anybody find anything?

   6:44PM15               MR. SADLER:  I think perhaps Mr. Powers is

   6:44PM16     attempting to locate that.

   6:44PM17               THE COURT:  Can that be blown up?

   6:44PM18               MR. MCCLANAHAN:  And put in a different color.

   6:44PM19               MR. SADLER:  It is hard to see.

   6:44PM20               THE COURT:  And, of course, we don't have our --

   6:45PM21               COURTROOM DEPUTY:  Do you want me to dim the lights?

   6:45PM22               THE COURT:  Yes.  Can you dim the lights?  That will

   6:45PM23     help some.

   6:45PM24               Okay.  Here is Mr. Moser.  Can you find the place in

   6:45PM25     this -- okay.  Well, that introduces the subject.  Hold a
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   6:45PM 1     minute.

   6:45PM 2               MR. SADLER:  Yes.  Stop there.

   6:45PM 3               MR. MACON:  It could be --

   6:45PM 4               MR. SADLER:  And there is the reference to the

   6:45PM 5     European situation.

   6:45PM 6               MR. MACON:  It is not very definite, Your Honor.  It

   6:45PM 7     seems to me -- Your Honor, that is not -- he doesn't say

   6:46PM 8     that's the reason.  He says it could be.

   6:46PM 9               THE COURT:  Okay.  I see what they say there.

   6:46PM10               MR. SADLER:  The problem here, Your Honor, is you

   6:46PM11     ultimately settled the debate about the scope of the European

   6:46PM12     agreements.  But all throughout this time, of course, Medela

   6:46PM13     was having to deal with the situation of, there are these

   6:46PM14     settlements.  There are these agreements.  What is the scope

   6:46PM15     of them?  Do they apply in Europe, Asia, Africa and all of the

   6:46PM16     other countries Ms. Cowart listed?

   6:46PM17               And so the only reason that there is a discussion

   6:46PM18     about selling these with limitation or telling people that

   6:46PM19     they can or can't be used with something is because, as I

   6:46PM20     said, we are in the middle of this sequence of the European

   6:46PM21     litigation.

   6:46PM22               And I really think Your Honor has been absolutely

   6:46PM23     correct up to this point in time, is the European litigation,

   6:46PM24     what it meant, what it covered, what the agreements covered or

   6:47PM25     didn't cover, all of that needs to stay out.
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   6:47PM 1               THE COURT:  Well, I appreciate that.

   6:47PM 2               Go ahead and turn the lights on, Kevin.

   6:47PM 3               Let me tell you, I realize it says it could be.  It

   6:47PM 4     didn't say it was.  I am really nervous about the European

   6:47PM 5     litigation.  I am going to limine that out.

   6:47PM 6               MR. SADLER:  Thank you.

   6:47PM 7               THE COURT:  That will be my ruling on that.

   6:47PM 8               MS. COWART:  Thank you, Your Honor.

   6:47PM 9               THE COURT:  And you got your objection.  Okay.

   6:47PM10               MR. SADLER:  Thank you, Your Honor.

   6:47PM11               THE COURT:  Thank you.  Now, I want to make sure, I

   6:47PM12     am limining out in Brian Leszkiewicz's testimony the --

   6:47PM13     Plaintiff's Exhibit 189 that talks about telling hospitals

   6:47PM14     that the Medela Vario pump is not for VAC therapy.  I am

   6:47PM15     limining that out and I am limining out the testimony of Mr.

   6:47PM16     Leszkiewicz about that matter.

   6:48PM17               MR. SADLER:  And it appears to me that that

   6:48PM18     testimony, again, so we are clear for the editing, begins at

   6:48PM19     page 151, line 22 -- that's when he showed the exhibit -- and

   6:48PM20     continues to page 157, line 16.

   6:48PM21               Would you double-check, Mr. Powers?

   6:48PM22               But I believe that is correct, in terms of --

   6:48PM23               THE COURT:  That appears to be correct to me.

   6:48PM24               MR. SADLER:  Yes.  Okay.  Thank you.

   6:48PM25               THE COURT:  Okay.  Now, Mr. -- if you will come up
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   6:48PM 1     here, Mr. Espey.

   6:48PM 2               MR. ESPEY:  Your Honor, do you have the testimony

   6:48PM 3     for Shannon Banes?

   6:48PM 4               THE COURT:  I do.

   6:48PM 5               MR. ESPEY:  Okay.  Essentially, there were two

   6:48PM 6     sections that we are objecting to.  Ms. Cowart is right that

   6:48PM 7     what we are objecting to is what Mr. Johnson did, according to

   6:49PM 8     Ms. Banes, at this trade show.

   6:49PM 9               We know from -- and our objections are relevance and

   6:49PM10     prejudice.  It has to do with whether or not he picked up some

   6:49PM11     foam and he ultimately returned it to them, but he might have

   6:49PM12     done so in a sneaky manner.

   6:49PM13               Nothing in this case involves foam.  There is no

   6:49PM14     allegation that BlueSky has stolen any foam or is unfairly

   6:49PM15     competing by use of foam.

   6:49PM16               THE COURT:  Okay.  Let me see here.  Okay.  This

   6:51PM17     basically goes from 37-14, but I have got all the way through

   6:52PM18     56-18, correct?

   6:52PM19               MR. ESPEY:  Yes, Your Honor.

   6:52PM20               THE COURT:  Anything else?  I mean, that's what I

   6:52PM21     read about the foam.

   6:52PM22               MR. ESPEY:  That's it.

   6:52PM23               THE COURT:  Okay.  Let me tell you, I appreciate the

   6:52PM24     arguments here.  I know -- I can understand the arguments.

   6:52PM25     Let me say that I am going to allow 37-14 through 40-5 -- page
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   6:52PM 1     40, line 5.

   6:52PM 2               But when Ms. Banes talks about it was sneaky and

   6:52PM 3     unethical, I think that is a comment that is unnecessary, and

   6:52PM 4     so I am going to strike 55, page 55, line 2 through 55, line

   6:52PM 5     17, and then 56, page 56, line 6 through 56, line 18, where

   6:52PM 6     they talk about the customer and that she was outraged.

   6:53PM 7               So I am going to strike those, but everything else

   6:53PM 8     is allowed.  In other words, the commentary about it is

   6:53PM 9     stricken, but the fact of it is allowed.  Okay.

   6:53PM10               MR. ESPEY:  Thank you, Your Honor.

   6:53PM11               THE COURT:  Thank you, Mr. Espey.  Now, Mr. Espey,

   6:53PM12     you want to talk about Michael Miller?

   6:53PM13               MR. ESPEY:  Yes.  I think Ms. Cowart said that they

   6:53PM14     want the evidence in of the loss of licensure to show bias or

   6:53PM15     essentially to impeach him.

   6:53PM16               THE COURT:  Hold on a minute.  Let me just get to

   6:53PM17     where that is.

   6:54PM18               THE COURT:  Okay.  This is basically, it looks like,

   6:54PM19     page 202, line 15 through 207, line 5.

   6:54PM20               MR. ESPEY:  Yes, Your Honor.

   6:54PM21               THE COURT:  Now, just to help me again --

   6:54PM22               MR. ESPEY:  Yes, Your Honor.

   6:54PM23               THE COURT:  -- tell me, Dr. -- I mean, this looks

   6:54PM24     probative to me.  I realize it has some prejudice to it, but

   6:54PM25     tell me --
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   6:54PM 1               MR. ESPEY:  Dr. Miller did some presentations that

   6:54PM 2     BlueSky paid for, and he was also a member of KCI's speaker's

   6:54PM 3     bureau, apparently.  But, you know, other than that kind of a

   6:54PM 4     connection with the company, he is not a BlueSky employee.  He

   6:54PM 5     is -- you know, he is a doctor who has done presentations that

   6:54PM 6     BlueSky has made payments for, and he has also done things for

   6:54PM 7     KCI.  He doesn't -- you know, I just don't know what the

   6:54PM 8     relevance of his loss of licensure is.

   6:55PM 9               THE COURT:  Well, okay.  Let me get Ms. Cowart to

   6:55PM10     talk to me about it.  You can stay right there, Mr. Espey.

   6:55PM11               MS. COWART:  Your Honor, Dr. Miller is the only

   6:55PM12     doctor that BlueSky ever employed to talk about the efficacy

   6:55PM13     of their product.  And so all of this information -- and in

   6:55PM14     addition to the fact that he, I believe, either is or was a

   6:55PM15     shareholder in BlueSky, and so all of this information goes to

   6:55PM16     bias, and it allows us to impeach any testimony or any

   6:55PM17     evidence that BlueSky intends to put on in connection with Dr.

   6:55PM18     Miller.

   6:55PM19               THE COURT:  Well, is this -- what I have here, this

   6:55PM20     is what you want to put on in your case in chief, these

   6:55PM21     several pages?

   6:55PM22               MS. COWART:  Yes, Your Honor.

   6:55PM23               THE COURT:  That's it?  And basically, what else are

   6:55PM24     you putting in here about Dr. Miller?

   6:55PM25               MS. COWART:  Nothing else.  We sent this to Medela
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   6:56PM 1     and to BlueSky.  They did not add anything, and so this is all

   6:56PM 2     that we want to put in in our case in chief.

   6:56PM 3               THE COURT:  And I haven't read it all.  Tell me what

   6:56PM 4     else besides his loss of license.

   6:56PM 5               MS. COWART:  It goes through his connection with

   6:56PM 6     BlueSky and the work that he did for BlueSky, and his -- I

   6:56PM 7     believe his use of the BlueSky Versatile 1.

   6:56PM 8               MR. ESPEY:  Actually, I don't think it does.  At

   6:56PM 9     least in these three pages, it doesn't talk about his

   6:56PM10     connection to BlueSky.  It says he met with Richard Weston,

   6:56PM11     and it doesn't talk about his work with the Versatile 1.

   6:56PM12               MS. COWART:  It talks about his knowledge of the

   6:56PM13     Chariker-Jeter kit, Your Honor, and his knowledge of whether

   6:56PM14     or not there are any clinical studies related to

   6:56PM15     Chariker-Jeter.

   6:56PM16               THE COURT:  Well, let me just read it then here.

   6:56PM17     Hold on a minute.

   6:58PM18               Okay.  Let me make sure, is there anything besides

   6:58PM19     this?  What have you done for BlueSky in the past two years?

   6:58PM20               I have put on educational programs on behalf of

   6:58PM21     several of their distributors and also have been sponsored at

   6:58PM22     two conferences to present scientific poster exhibits.  That's

   6:58PM23     it?  That's what -- that's his BlueSky connection?

   6:58PM24               MS. COWART:  That's his BlueSky connection in his

   6:58PM25     depo testimony, Your Honor, and then they have numerous
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   6:58PM 1     documents that have Dr. Miller's name on them that are case

   6:58PM 2     studies that they have -- that they have used.

   6:58PM 3               THE COURT:  Okay.  In some ways, you are trying to

   6:58PM 4     anticipate.

   6:59PM 5               MS. COWART:  Yes.

   6:59PM 6               THE COURT:  Is that what you are trying to do?

   6:59PM 7               MS. COWART:  That is correct, Your Honor.

   6:59PM 8               THE COURT:  Let me tell you what basically I am

   6:59PM 9     going to do here.  I see this more as rebuttal, and I think if

   6:59PM10     they do anything with Dr. Miller, you can have at it.

   6:59PM11               MS. COWART:  Okay.

   6:59PM12               THE COURT:  But in other words, I am telling you

   6:59PM13     right now, until they in some way raise Dr. Miller up -- and

   6:59PM14     even if they do it during your -- for example, if it turns out

   6:59PM15     somebody in your case in chief starts talking about Dr. Miller

   6:59PM16     and we had this great doctor and so forth and so on, or wants

   6:59PM17     to point to his studies or his work or whatever, you can have

   6:59PM18     at it.  I see it as rebuttal, but they are going to have to

   6:59PM19     raise the issue first.

   6:59PM20               MS. COWART:  Okay.

   6:59PM21               THE COURT:  But if they do, I will just tell you,

   6:59PM22     Mr. Espey, if you guys are bragging on Dr. Miller or even

   6:59PM23     bringing him up, this is all coming in.

   6:59PM24               MR. ESPEY:  Yes, sir.

   6:59PM25               THE COURT:  Okay?
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   6:59PM 1               MS. COWART:  Thank you, Your Honor.

   6:59PM 2               THE COURT:  It is rebuttal, but you can get it all

   7:00PM 3     in if they are bragging on him.  Or if they bring him up, they

   7:00PM 4     even talk about him in passing.

   7:00PM 5               MS. COWART:  Thank you, Your Honor.

   7:00PM 6               THE COURT:  You're welcome.

   7:00PM 7               MR. MACON:  Your Honor, may I ask a favor and ask if

   7:00PM 8     Kevin or somebody could allow Ms. Cowart out?  She hasn't

   7:00PM 9     slept in about 36 hours.  If I don't get her some sleep, I am

   7:00PM10     going to be --

   7:00PM11               THE COURT:  Ms. Cowart, you and -- you and Ms. Gulde

   7:00PM12     are going to have to take over a new license, a new license in

   7:00PM13     life here, but we will get you out the back way.

   7:00PM14               MS. COWART:  Thank you.

   7:00PM15               THE COURT:  Go get a good night's sleep.

   7:00PM16               MR. MCCLANAHAN:  Mr. Moser would like to

   7:00PM17     accompany --

   7:00PM18               THE COURT:  Mr. Moser can do so.

   7:00PM19               MR. MOSER:  Thank you.

   7:00PM20               MR. MCCLANAHAN:  At least as far as the elevator.

   7:00PM21               THE COURT:  You both have a nice evening.

   7:00PM22               MS. COWART:  Thank you, Your Honor.

   7:00PM23               MR. MOSER:  Thank you, Your Honor.

   7:00PM24               THE COURT:  Get some good sleep.

   7:00PM25               Okay.  We have got that, and now we are ready for
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     08:01AM  1       (June 20, 2006.)

     08:58AM  2            THE COURT:  I know I'm a little early, just a tad.

     08:58AM  3   Mr. Partridge, I understand you were here at twenty until

     08:58AM  4   nine, please be seated, and I apologize.  I forget I had to

     08:58AM  5   speak to the leadership seminar for the probation pretrial

     08:59AM  6   services officers.  You understand that's where I was.  Have

     08:59AM  7   you and Mr. Frye worked out how you want to do the filing and

     08:59AM  8   so forth?

     08:59AM  9            MR. PARTRIDGE:  The issue was the deposition cuts

     08:59AM 10   yesterday and the objections and getting them on the record.

     08:59AM 11            THE COURT:  Right.

     08:59AM 12            MR. PARTRIDGE:  And we could do that, if you wanted

     08:59AM 13   to bring the jury in when they get here, we could do it over a

     08:59AM 14   break or we could do it now.  All I brought, Your Honor, was

     08:59AM 15   the -- was another set of the papers that Amanda Mayor gave

     08:59AM 16   you yesterday and you were going to go through yesterday and

     08:59AM 17   mark where you had overruled and where you had sustained and

     08:59AM 18   we were just going to submit that into the record as Court

     08:59AM 19   Exhibit 1, 2, and 3.  We're fine with that.

     08:59AM 20            THE COURT:  That's perfect.  In fact, give those to,

     08:59AM 21   if you would, to Mr. Frye and Ms. Schonwald.  Kevin will mark

     08:59AM 22   them and then what I will do before we are finished here, I

     09:00AM 23   will make a notation on the shaded areas what was granted and

     09:00AM 24   what was overruled.

     09:00AM 25            MR. PARTRIDGE:  Correct, Your Honor.  And the one
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     09:00AM  1   tricky part of that is page -- on Anderson, page 30, line 16

     09:00AM  2   through 23.  That's the part that was played --

     09:00AM  3            THE COURT:  Right.

     09:00AM  4            MR. PARTRIDGE:  That you had sustained our objections

     09:00AM  5   and how you want to deal with that.

     09:00AM  6            THE COURT:  I gave an instruction on that and I'll

     09:00AM  7   mark it here as well.

     09:00AM  8            MS. COWART:  Are you going to do Leskiewicz, Miller

     09:00AM  9   and Banes as well?  I assume you brought the three --

     09:00AM 10            MR. PARTRIDGE:  From yesterday I did.  I didn't bring

     09:00AM 11   the other three.

     09:00AM 12            THE COURT:  From last night, I think -- I'll -- I

     09:00AM 13   think -- Let me see.

     09:00AM 14            MS. COWART:  I handed three up to Your Honor but I

     09:00AM 15   didn't know if you had marked on them.

     09:00AM 16            THE COURT:  I had not.  But I will mark on Miller,

     09:00AM 17   Leszkiewicz and --

     09:00AM 18            MR. MACON:  Banes.

     09:00AM 19            MS. COWART:  And Banes.

     09:00AM 20            THE COURT:  And Banes.  So, Kevin, mark Miller,

     09:01AM 21   Leszkiewicz and Banes 4, 5, and 6.  I'll get those done.

     09:01AM 22            MS. COWART:  Thank you, Your Honor.

     09:01AM 23            THE COURT:  Thank you all so much.  Yes,

     09:01AM 24   Mr. McClanahan.

     09:01AM 25            MR. McCLANAHAN:  One issue, Your Honor.  As we're
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     09:01AM  1   approaching the damage part of the case, Mr. Weston is still

     09:01AM  2   being denied by the other lawyers access to some of the

     09:01AM  3   attorney's eyes only on the expert reports, he needs to read

     09:01AM  4   those reports so he can help us prepare or defense for this.

     09:01AM  5   I would ask the Court to lift Mr. Weston from the Court's

     09:01AM  6   protective order, for purposes of this trial only.  Obviously,

     09:01AM  7   not to be used outside.  But it seems to me that a party has a

     09:01AM  8   constitutional right to access to materials once we're in

     09:01AM  9   court.

     09:01AM 10            THE COURT:  Well, let me tell you, we will take that

     09:01AM 11   up, but I think I'm going to release both sides to the

     09:01AM 12   information.

     09:01AM 13            MR. MACON:  Your Honor, if I may, I think

     09:01AM 14   Mr. Partridge and I are in agreement on this.  We would -- we

     09:01AM 15   would request that it -- that the -- the protective order not

     09:01AM 16   be totally released but rather anything that comes in in open

     09:02AM 17   court we certainly -- we understand as being -- is being taken

     09:02AM 18   out -- is out from under it.  There's still documents and

     09:02AM 19   information that were claimed -- they are under the protective

     09:02AM 20   order that are not part of the reports and may not come in at

     09:02AM 21   all and we don't see any reason to be lifted on that.

     09:02AM 22            THE COURT:  I would ask you all to work on this but

     09:02AM 23   at some point I'm going to give both sides an opportunity,

     09:02AM 24   both principles on both sides an opportunity to see enough of

     09:02AM 25   the information that they can assist in preparation -- in
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     09:02AM  1   trial preparation, so forth.  But what I want you to do,

     09:02AM  2   unless we're working late tonight or over this weekend, I want

     09:02AM  3   there to be a decision made about that and -- and I -- just

     09:02AM  4   because it comes into court is not going to be the only test.

     09:02AM  5            MR. MACON:  Okay.

     09:02AM  6            THE COURT:  Okay?

     09:02AM  7            MR. MACON:  Okay, Your Honor.  I will at least say

     09:02AM  8   that with Medela we are 98% done.  We've just got a few

     09:02AM  9   tweaks.

     09:02AM 10            THE COURT:  Okay.  I'm willing to work it out.  If

     09:03AM 11   you can't, then, you know, we will be here at 7:00 o'clock

     09:03AM 12   Thursday morning to work it out.

     09:03AM 13            MR. MACON:  I don't think we'll have to do that.  We

     09:03AM 14   are planning to put our expert on either late today or

     09:03AM 15   tomorrow and I don't think there's going to be any problem

     09:03AM 16   with with that expert.

     09:03AM 17            THE COURT:  Whatever experts you're putting on today

     09:03AM 18   and tomorrow, all that information is released to all the --

     09:03AM 19   all the expert reports and information that's part of the

     09:03AM 20   expert reports is released to Mr. Weston and released to the

     09:03AM 21   Medela people.

     09:03AM 22            MR. MACON:  Without -- for the purposes of this

     09:03AM 23   trial.

     09:03AM 24            THE COURT:  Right.  For the purposes of this trial.

     09:03AM 25   Not to be used outside this trial.
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     09:03AM  1            MR. MACON:  I understand, Your Honor.

     09:03AM  2            MR. McCLANAHAN:  Thank you, Your Honor.

     09:03AM  3            THE COURT:  Okay.  Great.  Thank you all very much.

     09:03AM  4   Let's line the jury up and  -- Now, how much more time are you

     09:03AM  5   going to need, do you think?

     09:03AM  6            MR. SADLER:  Very little, actually.

     09:03AM  7            THE COURT:  Okay.  Okay.  And you have much redirect?

     09:03AM  8            MR. MACON:  If he does very little, I'm guessing

     09:04AM  9   twenty minutes.

     09:04AM 10            THE COURT:  Okay.  Perfect.

     09:05AM 11       (Jury in.)

     09:05AM 12            THE COURT:  Thank you so much, Mr. Miller.  Thank

     09:05AM 13   you, ladies and gentlemen.  And, Mr. Ware.  I think we're

     09:05AM 14   nearing the end of your testimony here.  Good morning.

     09:05AM 15            THE WITNESS:  Good morning, sir.

     09:05AM 16            THE COURT:  Okay.  Mr. Sadler.

     09:05AM 17            MR. SADLER:  Yes.  Good morning, Your Honor.  On

     09:06AM 18   flex, I believe I have concluded my questioning of Mr. Ware.

     09:06AM 19            THE COURT:  Okay.  I'm glad I gave the evening to

     09:06AM 20   reflect.  Yes --

     09:06AM 21            MR. MACON:  I wish you gave me more time to reflect,

     09:06AM 22   Your Honor.

     09:06AM 23                       REDIRECT EXAMINATION

     09:06AM 24   BY MR. MACON:

     09:06AM 25   Q.  Good morning, Mr. Ware.
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     09:06AM  1   A.  Good morning.

     09:06AM  2   Q.  I'm sorry.  I've already done something wrong?

     09:06AM  3            THE COURT:  We've got to push the buttons, the magic

     09:06AM  4   buttons.

     09:06AM  5            MR. MACON:  They won't let me do that, Your Honor.

     09:06AM  6            THE COURT:  I think that's a wise decision.

     09:06AM  7   BY MR. MACON:

     09:06AM  8   Q.  Mr. Ware, I'm going to go over six areas to try to get a

     09:06AM  9   little clarification and there are a number of areas where

     09:06AM 10   there's some confusion and I don't think it's your fault, but

     09:06AM 11   there's one area where there's confusion and it's your fault.

     09:06AM 12   I'm going to talk to you about it first.  Mr. Ware, do you

     09:06AM 13   believe that Dr. Argenta's invention was novel and

     09:06AM 14   revolutionary?

     09:06AM 15   A.  I do.

     09:06AM 16   Q.  Why do you believe that?

     09:06AM 17   A.  Well, before Dr. Argenta's invention, we didn't have the

     09:07AM 18   ability to take a product to physicians to deal with some of

     09:07AM 19   these very complicated wounds that the VAC has been able to

     09:07AM 20   use very effectively in and with this invention, which was

     09:07AM 21   new, we have a new product, a new therapy available to

     09:07AM 22   physicians to treat people with very complicated hard to heal

     09:07AM 23   wounds.

     09:07AM 24   Q.  Now, Mr. Ware, you may remember, I asked you that question

     09:07AM 25   on more than one case and let's just go to page 1754, lines 7
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     09:07AM  1   through 9.  I asked you similar versions of that.  And, let's

     09:07AM  2   see, at that point you said it was an outstanding invention

     09:07AM  3   that really had the potential for changing the way medicine

     09:07AM  4   was practiced and creating a tremendous amount of value for

     09:07AM  5   patients.  On several occasions you talked about this was

     09:07AM  6   something new, hadn't been done before.  Do you remember that?

     09:07AM  7   A.  Yes, sir, I do.

     09:07AM  8   Q.  Okay.  But yesterday at 4:30, you answered the question

     09:07AM  9   and I didn't understand you.  Let's -- you may remember the

     09:08AM 10   Medela lawyer was up here and doing some things.  But let's

     09:08AM 11   look at this question, and that's pages 1879 lines 20 and

     09:08AM 12   it's -- it's a confusing question, but let me try to read it

     09:08AM 13   through.  Okay.  So, haven't you all been telling the jury

     09:08AM 14   that Dr.  -- Dr. Argenta's invention and the things it

     09:08AM 15   involved, the things it does, all the wound healing and the

     09:08AM 16   granulation and vacuum sealing and all that, that that was

     09:08AM 17   new, never been done before, isn't that what you've been

     09:08AM 18   telling this jury.  And your answer was, no, I don't think so.

     09:08AM 19            Now, I don't understand that answer.

     09:08AM 20   A.  I don't, either.  I was tired yesterday afternoon.  It was

     09:08AM 21   obviously a long day for me.  I wasn't thinking clearly and I

     09:08AM 22   made a mistake, and, I'm sorry, that isn't what I believe,

     09:08AM 23   that isn't what I think.

     09:08AM 24   Q.  And to show that, just to -- just one page letter, one

     09:09AM 25   page later, you answered it the way you've answered it all day
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     09:09AM  1   and that's -- Let's now go to page 18 -- you're already there.

     09:09AM  2   So, when you were asked the question just seconds later, you

     09:09AM  3   were asked:  So, what through your lawyers are telling the

     09:09AM  4   jury, telling the investing public, telling this Court is that

     09:09AM  5   Dr. Argenta invented something that nobody had done before.

     09:09AM  6   Isn't that what you are telling us?  What's your answer?

     09:09AM  7   A.  Yes.

     09:09AM  8   Q.  And that is your answer and belief, isn't it?

     09:09AM  9   A.  Yes, it is.

     09:09AM 10   Q.  Let's -- Let's go to some confusion about Dr. Fleischmann

     09:09AM 11   and you remember he's the German doctor and there were some

     09:09AM 12   questions to you that said why didn't -- why didn't you sue

     09:09AM 13   Dr. Fleischmann the way that you sued BlueSky and Medela.  Do

     09:09AM 14   you remember those questions?

     09:09AM 15   A.  Yes, I do.

     09:09AM 16   Q.  Well, first, let's talk about it.  Did Dr. Fleischmann

     09:10AM 17   ever put a product on the market to compete with the VAC?

     09:10AM 18   A.  No, he did not.

     09:10AM 19   Q.  Did Dr. Fleischmann ever lie to you and say he that was

     09:10AM 20   interested in being a supplier and in the meantime trying to

     09:10AM 21   infringe your patent?

     09:10AM 22   A.  No, he did not.

     09:10AM 23   Q.  Did Dr. Fleischmann, in fact, come to you, openly, and

     09:10AM 24   said that he thought he could help with the VAC and provide a

     09:10AM 25   new therapy for people using the VAC?
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     09:10AM  1            MR. McCLANAHAN:  Objection.  Leading, Your Honor.

     09:10AM  2            MR. MACON:  Your Honor, he'scorrect.  I messed up

     09:10AM  3   again and I apologize.

     09:10AM  4            THE COURT:  Well, one of the first times, Mr. Macon.

     09:10AM  5            MR. MACON:  Within the first five minutes today.

     09:10AM  6            THE COURT:  At least for today.  I'll sustain and you

     09:10AM  7   can rephrase.

     09:10AM  8   BY MR. MACON:

     09:10AM  9   Q.  What did Dr. Fleischmann do about -- about the VAC and

     09:10AM 10   this sort of thing?

     09:10AM 11   A.  He had been using VAC.  He had patients that needed more

     09:11AM 12   than just VAC that had infections.  He had worked on a -- on

     09:11AM 13   an idea to -- or was working on an idea to be able to infuse

     09:11AM 14   fluids into a wound, antibiotics, things like that, and then

     09:11AM 15   take it back out in order to treat these particular wounds and

     09:11AM 16   he came to us and said would we be willing to work with him on

     09:11AM 17   continuing the development of that invention.

     09:11AM 18   Q.  And when Dr. Fleischmann or any doctor inventor comes to

     09:11AM 19   you and says we've got an idea to help the VAC, would you be

     09:11AM 20   willing to work with us, do you usually sue them?

     09:11AM 21   A.  No, we usually work with them.  It makes sense.

     09:11AM 22   Q.  In fact, did Dr. Fleischmann's invention make sense?

     09:11AM 23   A.  Yes, it did.

     09:11AM 24   Q.  Has KCI come out with a product incorporating

     09:11AM 25   Dr. Fleischmann's invention?
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     09:11AM  1   A.  Yes, we have.

     09:12AM  2   Q.  And does Dr. Fleischmann get paid royalties?

     09:12AM  3   A.  Yes, he does.

     09:12AM  4   Q.  Do you think Dr. Fleischmann and BlueSky are in the same

     09:12AM  5   boat?

     09:12AM  6   A.  No, it's two different kinds of circumstances.

     09:12AM  7   Q.  Let's talk about the other thing said about

     09:12AM  8   Dr. Fleischmann.  You remember there was a lot of talk,

     09:12AM  9   Dr. Fleischmann built this on his own, he built a prototype

     09:12AM 10   without help from Dr. Argenta or KCI.  Do you remember that

     09:12AM 11   discussion?

     09:12AM 12   A.  Yes.

     09:12AM 13   Q.  And that wases based upon a report that was sent to you

     09:12AM 14   and what year was that report sent to you about

     09:12AM 15   Dr. Fleischmann's prototype?

     09:12AM 16   A.  That was 2001.

     09:12AM 17   Q.  2001?

     09:12AM 18   A.  Yes.

     09:12AM 19   Q.  And when did Dr. Argenta file his patent application?

     09:12AM 20   A.  That was 1991.

     09:12AM 21   Q.  Ten years before?

     09:12AM 22   A.  Correct.

     09:12AM 23   Q.  And since 1997, had Dr. Argenta's patent been published

     09:12AM 24   and open to the world?

     09:12AM 25   A.  Yes.  That's correct.
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     09:12AM  1   Q.  And does Dr. Argenta's patent describe what he did and how

     09:13AM  2   he did it?

     09:13AM  3   A.  Yes.

     09:13AM  4   Q.  In addition to the patent being available to

     09:13AM  5   Dr. Fleischmann, had the VAC been on the market since 1995?

     09:13AM  6   A.  Yes, it had.

     09:13AM  7   Q.  And you've said -- was Dr. Fleischmann a big user of VAC?

     09:13AM  8   A.  I think he was.

     09:13AM  9   Q.  Well, does it surprise you that ten years after

     09:13AM 10   Dr. Argenta, seven years or six or seven years after the VAC

     09:13AM 11   itself had been on the market, years after the patent was

     09:13AM 12   available for everybody to see, did it surprise you at that

     09:13AM 13   point Dr. Fleischmann could build a prototype that was similar

     09:13AM 14   to that?

     09:13AM 15   A.  No, I think that would be a reasonable thing to do.

     09:13AM 16   Q.  To you does that mean this was obvious in 1991?

     09:13AM 17   A.  I don't think it has anything to do with 1991.

     09:13AM 18   Q.  Okay.  Let's -- Let's go to the customer complaints and

     09:13AM 19   there were certain things that I am surprised were left out.

     09:13AM 20            MR. MACON:  That's defendant's exhibit 209, Trevor.

     09:14AM 21   BY MR. MACON:

     09:14AM 22   Q.  And you'll recall that the lawyer for BlueSky went through

     09:14AM 23   there and said, boy, KCI really does a bad job.  But would you

     09:14AM 24   tell the jury why KCI tries to find out any complaints that

     09:14AM 25   customers have?

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2004

     09:14AM  1   A.  Well, I think in business in general you want to know what

     09:14AM  2   you're doing well and what you're not doing well and so we do

     09:14AM  3   a lot of customer survey work and we ask questions about what

     09:14AM  4   we're doing right, what we're doing wrong.  What you try to do

     09:14AM  5   is fix the things that you're doing wrong and build on the

     09:14AM  6   things that you're doing right.

     09:14AM  7   Q.  I notice that the lawyer didn't show you the first page

     09:14AM  8   which had the date on it.  When was this done?

     09:14AM  9   A.  That particular report was part of the study done in 2003.

     09:14AM 10   Q.  And since 2003 has Kinetic Concepts continued to work to

     09:14AM 11   improve the things they were doing right?

     09:14AM 12   A.  We continue to do that work to strengthen things we do

     09:14AM 13   right, correct the things we do wrong, and we continue to

     09:15AM 14   monitor that progress.

     09:15AM 15   Q.  Well, I notice when the lawyer was going through it, he

     09:15AM 16   went over all the weaknesses that one or more customers had

     09:15AM 17   made complaints about but he didn't talk about the strengths

     09:15AM 18   that customers have talked to Kinetic Concepts about.  Let's

     09:15AM 19   just talk about a few of them.  It talks about VAC awareness,

     09:15AM 20   product evaluation and the usage are growing.  Why is that

     09:15AM 21   important to Kinetic Concepts?

     09:15AM 22   A.  Well, when we started out we didn't have a lot of product

     09:15AM 23   awareness and among doctors who treated these patients and

     09:15AM 24   we've continually spent a lot of time and effort developing

     09:15AM 25   awareness within the physician and nurse community and we've
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     09:15AM  1   done a lot of work to evaluate our products with clinical

     09:15AM  2   studies and other clinical reports and the usage of VAC has

     09:15AM  3   continued to grow.  Physicians are -- have continued to use it

     09:15AM  4   as we've talked about quite a bit yesterday over the last at

     09:16AM  5   least six years.

     09:16AM  6   Q.  Going to the third one.  Strong belief in clinical

     09:16AM  7   efficacy.  It works.  Do you believe that the success of the

     09:16AM  8   VAC is due to salesmanship or because Dr. Argenta's invention

     09:16AM  9   works?

     09:16AM 10   A.  This therapy, this product, the VAC that was the result of

     09:16AM 11   the invention, is being accepted by physicians and it's

     09:16AM 12   accepted by physicians because it helps them treat their

     09:16AM 13   patients effectively.

     09:16AM 14   Q.  And the next two talk about value placed on inservicing

     09:16AM 15   and clinical education.  Thats where you have the nurses

     09:16AM 16   actually go out, help train nurses and doctors and train them

     09:16AM 17   how you work the VAC.  Is that right?

     09:16AM 18   A.  Right.  If you remember Cindy Miller talking yesterday

     09:16AM 19   about the inserving she did in hospitals, that plus all the

     09:16AM 20   education of the 500 nurses that we do have is well received

     09:16AM 21   and it's very effective in helping them.

     09:17AM 22   Q.  It says that your customers think that the -- that your

     09:17AM 23   account executives and your clinical support is professional

     09:17AM 24   and clinically focused.  Is that what I hope to obtain?

     09:17AM 25   A.  Well, that's awfully important and they are well received
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     09:17AM  1   because the people who go out there are received as

     09:17AM  2   professionals by their peers and nurses and by the doctors and

     09:17AM  3   they do a great job of representing a product that has high

     09:17AM  4   value to them and it's a -- it's done in a way that they

     09:17AM  5   believe is professionally sound and comfortable for the

     09:17AM  6   physicians and nurses to work with.

     09:17AM  7   Q.  Let's just go to the last point.  Your customers view

     09:17AM  8   Kinetic Concepts as a high integrity company.  Is that one of

     09:17AM  9   your core values?

     09:17AM 10   A.  Well, integrity is a core value within the company, but

     09:17AM 11   it's so important in health care particularly that you act

     09:17AM 12   responsibly and that you do have a tremendous amount of

     09:18AM 13   integrity when you're out representing to the professional

     09:18AM 14   community the products and services that I offer.

     09:18AM 15   Q.  Let's go to the next page and let's look at another one of

     09:18AM 16   those things that was omitted when we went through it.  When

     09:18AM 17   the lawyers for BlueSky was there, he didn't -- he didn't go

     09:18AM 18   to this sixth vunerability and it says potential competitors

     09:18AM 19   may use the VAC clinical information to attempt to support

     09:18AM 20   their product.

     09:18AM 21            Now, is that exactly what BlueSky has done?

     09:18AM 22   A.  That's exactly what BlueSky has done.  And they've used

     09:18AM 23   our -- our information about our product and represented it as

     09:18AM 24   results that should or could occur with their product and they

     09:18AM 25   don't have the support to demonstrate that.
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     09:18AM  1   Q.  They don't have any clinical trial studies, do they?

     09:18AM  2   A.  That's correct.

     09:18AM  3   Q.  Do you think that's fair?

     09:18AM  4   A.  I don't think it's fair and I don't think it's right.

     09:19AM  5   Q.  Okay.  Let's just briefly go to the timeline and let's --

     09:19AM  6   I want to let you finish some of your answers that you started

     09:19AM  7   yesterday.

     09:19AM  8            MR. MACON:  Go to the timeline.  That's -- I never do

     09:19AM  9   understand computers why it takes them so long sometimes and

     09:19AM 10   fast sometimes.

     09:19AM 11            THE COURT:  Well, Mr. Brock and Mr. Roberts and

     09:19AM 12   Ms. Manella have exceeded all expectations.

     09:19AM 13            MR. MACON:  Absolutely.

     09:19AM 14            THE COURT:  Don't you agree?

     09:19AM 15            MR. MACON:  Okay.  Here we go.

     09:19AM 16   BY MR. MACON:

     09:19AM 17   Q.  And let's -- Let's take just a minute and look.  You

     09:19AM 18   recall that what we originally did was we went through the

     09:20AM 19   timeline of the meetings and the communications that you had

     09:20AM 20   with Medela and at the top these were the things that I knew.

     09:20AM 21   At the bottom, these were the things that were going on at

     09:20AM 22   Medela that nobody told I about and -- and let's -- Let's

     09:20AM 23   start up and let's put exhibit -- Plaintiff's Exhibit 173 up,

     09:20AM 24   please.  What we're going to do, we'll go there and we'll come

     09:20AM 25   back to the timeline real quickly.
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     09:20AM  1            MR. MACON:  Plaintiff's Exhibit 173.

     09:20AM  2   BY MR. MACON:

     09:20AM  3   Q.  Okay.  Now, let me -- Let me preface this because you were

     09:20AM  4   asked the question of would you -- would you give somebody a

     09:20AM  5   secret internal memo, would you -- would you give somebody

     09:21AM  6   else who wasn't a part of your company an internal memo.  Let

     09:21AM  7   me sort of rephrase the question.  Mr. Ware, would you go to a

     09:21AM  8   meeting and lie to the people in the meeting about what your

     09:21AM  9   true purposes were?

     09:21AM 10   A.  No.  That wouldn't be the right thing to do.

     09:21AM 11   Q.  And would you go to a meeting and lie to them about what

     09:21AM 12   your objectives were in that meeting?

     09:21AM 13   A.  Yeah.  I wouldn't do it.  That's not the right thing to

     09:21AM 14   do.

     09:21AM 15   Q.  And, Mr. Ware, would you say you're pretty

     09:21AM 16   straightforward?

     09:21AM 17   A.  I think I'm pretty straightforward.

     09:21AM 18   Q.  Now, let's go and look at the objectives.  Now, were you

     09:21AM 19   ever told that the goals of Medela in this meeting were to

     09:21AM 20   find out as much about your strategy and your intellectual

     09:21AM 21   property position?  Were you told that was their goal?

     09:21AM 22   A.  No.

     09:21AM 23   Q.  And when you found out that at that meeting they asked a

     09:21AM 24   lot of questions about your patents, didn't they?

     09:21AM 25   A.  Well, that's what I found out later, yes.
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     09:22AM  1   Q.  And you were asked the question, well, patents that are

     09:22AM  2   issued, that's public knowledge.  But that's not what this is

     09:22AM  3   limited to, is it?

     09:22AM  4   A.  Patents that are issued are public information but they

     09:22AM  5   also, at least in this document, express a strong interest in

     09:22AM  6   understanding patents we were thinking about, patents we were

     09:22AM  7   working on or patents that were pending.

     09:22AM  8   Q.  And that was not something that was -- that was publicly

     09:22AM  9   known, was it?

     09:22AM 10   A.  No.

     09:22AM 11   Q.  Have you ever gone to a meeting and tried to find out the

     09:22AM 12   confidential information to the other party of the meeting

     09:22AM 13   without telling them that's what you're trying to do?

     09:22AM 14   A.  No, that you wouldn't -- you just wouldn't do.

     09:22AM 15   Q.  And then let's look at discussion point 4.  Here it talks

     09:22AM 16   about what else does Kinetic Concepts have, what other patents

     09:22AM 17   known or not known.  So, they were trying to find out about

     09:22AM 18   patents that were public record, other intellectual

     09:23AM 19   properties.  What are the differences between the 982 and the

     09:23AM 20   Wake Forest patent.  And then did they tell you at this

     09:23AM 21   meeting that they were planning to launch a new pump to

     09:23AM 22   compete in the negative pressure wound therapy market?

     09:23AM 23   A.  No, they did not.

     09:23AM 24   Q.  Now, there was some talk about, well, it's okay to have

     09:23AM 25   your lawyers look and see if something infringes or doesn't
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     09:23AM  1   infringe and you said that's fine.  Correct?

     09:23AM  2   A.  Yes.

     09:23AM  3   Q.  As a matter of fact, if we look at exhibit -- Plaintiff's

     09:23AM  4   Exhibit 204, let's see if that's what their goal was, if it

     09:23AM  5   was to see what infringes or not or see if they wanted to

     09:23AM  6   actually infringe.  You see what -- what they're strategy is?

     09:23AM  7   It's strategies and tactics or VAC.  Is VAC the name of your

     09:23AM  8   product?

     09:23AM  9   A.  Yes, it is.

     09:23AM 10   Q.  It wasn't let's figure out what we can do to put in

     09:24AM 11   another type of product.  It was how do we -- what are our

     09:24AM 12   strategy and tactics.

     09:24AM 13            MR. SADLER:  Excuse me, Your Honor.

     09:24AM 14            THE COURT:  Yes.

     09:24AM 15            MR. MACON:  We need to go back to question and answer

     09:24AM 16   and not argument.

     09:24AM 17            MR. MACON:  Thank you, sir.

     09:24AM 18            THE COURT:  Sustained.

     09:24AM 19   BY MR. MACON:

     09:24AM 20   Q.  What was the title of this?

     09:24AM 21   A.  Strategy and Tactics for VAC.

     09:24AM 22   Q.  And what is VAC?

     09:24AM 23   A.  VAC is our product.

     09:24AM 24   Q.  Thank you.  Now, let's -- Let's go to -- There are two

     09:24AM 25   other areas and I will let you off in ordeal.  As they came
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     09:24AM  1   down -- as we came down to these --

     09:24AM  2            MR. MACON:  I'm sorry, Trevor keep that up.  I was

     09:24AM  3   fading.

     09:24AM  4   BY MR. MACON:

     09:24AM  5   Q.  There was some talk about the fact that Medela had said,

     09:24AM  6   no, we're not going to fund this new business.  Do you

     09:24AM  7   remember that?

     09:24AM  8   A.  Yes.

     09:24AM  9   Q.  As a matter of fact, were you aware that from this case

     09:25AM 10   that Medela actually provided over $400,000 to Mr. Weston?

     09:25AM 11   A.  That was his severance program, yes, sir.

     09:25AM 12   Q.  Are you aware about Mr. Weston getting a very special deal

     09:25AM 13   on cost of goods, on costs of the pumps from plaintiff?

     09:25AM 14   A.  He had favorable terms for his pumps both in price and in

     09:25AM 15   payment periods.

     09:25AM 16   Q.  Do you believe they totally rejected his proposal?

     09:25AM 17   A.  I don't think so.

     09:25AM 18   Q.  There was some talk about what is negative pressure wound

     09:25AM 19   therapy.  Prior to the fact -- to the beginning of the time

     09:25AM 20   that BlueSky began their program, negative pressure wound

     09:25AM 21   therapy?

     09:25AM 22   A.  Within the health care community and VAC, negative

     09:25AM 23   pressure wound therapy, was synonymous.

     09:25AM 24   Q.  And when BlueSky started selling it's knock-off product,

     09:26AM 25   what did they call it?
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     09:26AM  1   A.  They said it was negative pressure wound therapy.

     09:26AM  2   Q.  In your mind, why did they call it the same name that the

     09:26AM  3   VAC was known as?

     09:26AM  4   A.  They told everybody that their product did the same thing

     09:26AM  5   as VAC.

     09:26AM  6   Q.  Do you think that was right?

     09:26AM  7   A.  I don't think it's right.

     09:26AM  8   Q.  Let's talk about the final question.  The Medela lawyer

     09:26AM  9   asked you that when you made the decision to file this lawsuit

     09:26AM 10   did you put these patents at risk.  Do you recall that?

     09:26AM 11   A.  I do.

     09:26AM 12   Q.  Well, did you put the patents at risk or were they already

     09:26AM 13   at risk because of the actions of Medela and BlueSky?

     09:26AM 14   A.  They were already at risk because of BlueSky and Medela

     09:26AM 15   putting the product out on the marketplace that infringed.

     09:26AM 16   Q.  Well, why -- why couldn't you just ignore what they were

     09:26AM 17   doing -- their infringement?

     09:26AM 18   A.  Well, if you ignore when somebody is infringing a patent,

     09:26AM 19   then what's the value of the patent in the first place?  We

     09:26AM 20   have patents out there so that we can make sure that we do

     09:27AM 21   those things that you have to do in order to get the therapy

     09:27AM 22   to the patients who need it.  We talked about that yesterday

     09:27AM 23   in terms of the R & D you have to spend money on, the clinical

     09:27AM 24   research that you have to do, that the support and training

     09:27AM 25   and education for the doctors and nurses who have to use this
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     09:27AM  1   therapy, all of that is very expensive.  So, you have to have

     09:27AM  2   the ability to -- to price a product in a reasonable way so

     09:27AM  3   that you can afford to spend that kind of money.  If you don't

     09:27AM  4   have the patent protected, you just can't do it and if you

     09:27AM  5   don't enforce your patents, then you make it very, very

     09:27AM  6   difficult, almost impossible, to do the things you have to do

     09:27AM  7   to get doctors and nurses to understand and to prove that the

     09:27AM  8   therapy works and works effectively.

     09:28AM  9   Q.  Do you feel a tremendous amount of responsibility for the

     09:28AM 10   decision made regarding the company but specifically the

     09:28AM 11   decision to file this lawsuit?

     09:28AM 12   A.  I certainly made the decision to file it and I have a lot

     09:28AM 13   of responsibility for doing that, but I'm responsible to the

     09:28AM 14   employees -- the 6,000 employees that we have; I'm responsible

     09:28AM 15   to the shareholders that we have; I'm responsible to Wake

     09:28AM 16   Forest and Dr. Argenta to defend the patents; and I'm

     09:28AM 17   responsible for ensuring that the patients who need to have

     09:28AM 18   therapy who have wounds that don't respond well to other

     09:28AM 19   therapies have a treatment that's available to physicians to

     09:28AM 20   prescribe and nurses to use so that these patients can be

     09:28AM 21   healed.

     09:28AM 22   Q.  Mr. Ware, do you believe you made the right decision in

     09:28AM 23   filing this lawsuit?

     09:28AM 24   A.  I believe absolutely we made the right decision to file

     09:29AM 25   this lawsuit.
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     09:29AM  1            MR. MACON:  Pass the witness.

     09:29AM  2            MR. McCLANAHAN:  Just a little follow up.

     09:29AM  3            THE COURT:  Yes.  Absolutely, Mr. McClanahan.

     09:29AM  4                        RECROSS EXAMINATION

     09:29AM  5   BY MR. McCLANAHAN:

     09:29AM  6   Q.  And, of course, you are responsible to the American people

     09:29AM  7   not to seek coverage for something that you don't have a

     09:29AM  8   patent over, aren't you?

     09:29AM  9   A.  Certainly.

     09:29AM 10   Q.  Mr. Macon asked you some questions about -- he started

     09:29AM 11   this today out talking about something novel and wanted to ask

     09:29AM 12   you --

     09:29AM 13            MR. McCLANAHAN:  May I approach the witness, Your

     09:29AM 14   Honor?

     09:29AM 15            THE COURT:  You may.

     09:29AM 16   BY MR. McCLANAHAN:

     09:29AM 17   Q.  We mentioned this book before and used it as a

     09:29AM 18   demonstrative I think.  It's Beyers Hyperemic Treatment by

     09:29AM 19   Dr. Meyer in 1908.  I want to ask you if I'm reading this

     09:29AM 20   paragraph correctly here on page 52.  The suction glasses are

     09:29AM 21   applied six times five minutes per day with intervals of three

     09:30AM 22   minutes between the applications in order to give the edema

     09:30AM 23   and hyperemic swelling an opportunity to disappear, thus the

     09:30AM 24   entire time of treatment is three quarters of an hour each

     09:30AM 25   day.  Did I read that correctly?
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     09:30AM  1   A.  You did.

     09:30AM  2   Q.  Thank you, sir.  Now, you would agree, I take it, that one

     09:30AM  3   of the things that the Argenta patent did not invent was the

     09:30AM  4   use of intermittent or periodic suction.  We just saw a

     09:30AM  5   reference to it in 1908.

     09:30AM  6   A.  Okay.

     09:30AM  7   Q.  Now, as I understand it, the current VAC that you have is

     09:30AM  8   supposed to be used like 22 out of 24 hours a day.  Is that

     09:30AM  9   correct?

     09:30AM 10   A.  There are protocols that call for intermittent therapy.

     09:30AM 11   That's correct.

     09:30AM 12   Q.  And, basically, the idea is that because your black foam

     09:31AM 13   in the VAC does not have -- it does not have at least until

     09:31AM 14   recently had a bacterial agent as part of it, has it?

     09:31AM 15   A.  Pardon?

     09:31AM 16   Q.  Your black foam.

     09:31AM 17   A.  Correct.

     09:31AM 18   Q.  You understand the VAC has a black foam and the BlueSky

     09:31AM 19   Chariker-Jeter product does not have a black foam.  You

     09:31AM 20   understand that?

     09:31AM 21   A.  That's correct.

     09:31AM 22   Q.  Now, your black foam, as I understand it, does not

     09:31AM 23   typically have an antibacterial agent built into it, is that

     09:31AM 24   correct?

     09:31AM 25   A.  We offer one that does and one that doesn't.
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     09:31AM  1   Q.  I just want to focus now on the one that doesn't.  I think

     09:31AM  2   the one that does may have silver nitrate or something like

     09:31AM  3   that in it, some kind of a silver antibacterial thing?

     09:31AM  4   A.  Correct.

     09:31AM  5   Q.  But the other black foam that you sell does not have that

     09:31AM  6   in it and the idea is that you want the VAC to be working

     09:31AM  7   pretty much all day long because if the black foam that does

     09:31AM  8   not have the antibacterial agent is left alone, then bacteria

     09:31AM  9   can grow and become a real problem?

     09:32AM 10   A.  In some wounds I understand, and I'm not a physician, but

     09:32AM 11   in some wounds you have more bacteria and some wounds you have

     09:32AM 12   less bacteria.

     09:32AM 13   Q.  Sure.  You understand, for example, that if someone were

     09:32AM 14   to take one of the personal hygiene products that women use,

     09:32AM 15   that if left alone without antibacterial agents it can collect

     09:32AM 16   bacteria which can fester and that needs to be changed

     09:32AM 17   periodically.

     09:32AM 18   A.  That's correct.

     09:32AM 19   Q.  And that's the same thing for your black foam that does

     09:32AM 20   not have antibacterial agent in it.  The VAC needs to be

     09:32AM 21   sucking that stuff out pretty much all the time.

     09:32AM 22   A.  I'm not sure I understand the analogy between the

     09:32AM 23   different products.

     09:32AM 24   Q.  That's fine.  I got what I needed.  Thank you very much.

     09:32AM 25            MR. McCLANAHAN:  Thank you, Your Honor.
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     09:32AM  1            THE COURT:  Thank you very much.  Mr. Sadler.

     09:32AM  2            MR. SADLER:  Yes, Your Honor.  There was nothing new

     09:32AM  3   this morning so I don't have any additional questions.

     09:32AM  4            THE COURT:  Yes, sir.  Thank you so much.

     09:32AM  5            MR. MACON:  If I can have one --

     09:32AM  6            THE COURT:  I beg your pardon?

     09:32AM  7            MR. MACON:  I don't need it.

     09:33AM  8            THE COURT:  Well, I would hold you to one if you

     09:33AM  9   needed it.

     09:33AM 10            MR. MACON:  You're holding me to one.

     09:33AM 11            THE COURT:  If you need it.

     09:33AM 12            MR. MACON:  Can it be a really long seven part

     09:33AM 13   question?

     09:33AM 14            THE COURT:  Well see.

     09:33AM 15            MR. SADLER:  As long as it's a question.

     09:33AM 16            THE COURT:  I think that's fair comment.

     09:33AM 17            MR. MACON:  That's a fair comment.  I'll do my best.

     09:33AM 18            THE COURT:  Okay.  One.

     09:33AM 19            MR. MACON:  One.

     09:33AM 20                       REDIRECT EXAMINATION

     09:33AM 21   BY MR. MACON:

     09:33AM 22   Q.  Do you recall that the 1908 reference is the book that

     09:33AM 23   Dr. Argenta refer to as quackery?

     09:33AM 24   A.  Yes.

     09:33AM 25            MR. MACON:  Thank you.
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     09:33AM  1            THE COURT:  Thank you and thank you, sir.

     09:33AM  2            MR. McCLANAHAN:  Your Honor, may I follow up that

     09:33AM  3   question?

     09:33AM  4            THE COURT:  Oh, you may.  You may.

     09:33AM  5                        RECROSS EXAMINATION

     09:33AM  6   BY MR. McCLANAHAN:

     09:33AM  7   Q.  In fact, sir, Dr. Beyer, I hope you've learned that

     09:33AM  8   Dr. Beyer was, in fact, the father of spinal anesthesia.  Did

     09:33AM  9   you know that?

     09:33AM 10   A.  No, I didn't realize that.

     09:33AM 11   Q.  And talking about what happened, this was written a

     09:33AM 12   hundred years ago.  Did you know for example that a hundred

     09:33AM 13   years ago 14% of the homes in the U.S. had a bathtub?

     09:33AM 14   A.  Seems like a large number then.

     09:34AM 15   Q.  Did you know that 8% of the homes had a telephone?  Did

     09:34AM 16   you know that a three minute call from Denver to New York cost

     09:34AM 17   $11?  Did you know that there were 8,000 cars in the U.S., 144

     09:34AM 18   miles of paved roads, and the speed limit was 10 mile as hour?

     09:34AM 19   All I'm saying, sir, is that it was a different world 100

     09:34AM 20   years ago, much less sophisticated than today, and men like

     09:34AM 21   Dr. Beyer may have been doing some things that sound crazy

     09:34AM 22   today --

     09:34AM 23            MR. MACON:  Your Honor, I think we have a little

     09:34AM 24   bit -- under the same rule.

     09:34AM 25            THE COURT:  Sustained.  Sustained.
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     09:34AM  1            MR. McCLANAHAN:  No further questions, Mr. Ware.  We

              2   have no further questions, Your Honor.

     09:34AM  3            MR. MACON:  It was a wordy question, Your Honor.

     09:34AM  4            THE COURT:  The lawyer's doing a good job, but we

     09:34AM  5   need to kind of regroup here.  We need to regroup.  Okay.

     09:34AM  6   Thank you, Mr. Ware.

     09:34AM  7            THE WITNESS:  Thank you.

     09:34AM  8            THE COURT:  Okay.   Yes, sir.

     09:34AM  9            MR. MACON:  Okay.  We call Dr. Reisetter.

     09:34AM 10            THE COURT:  Yes.  Dr. Reisetter.

     09:35AM 11            MS. GULDE:  Your Honor, we have some photos.

     09:35AM 12            THE COURT:  Oh, good.  Thank you so much.  If you

     09:35AM 13   will give them to Ms. Schonwald and one to me.

     09:35AM 14            MS. GULDE:  Oh, I'm sorry.  You're telling me -- I'm

     09:36AM 15   getting gestures -- they're in the folder in front of me, Your

     09:36AM 16   Honor.  I apologize.

     09:36AM 17            THE COURT:  No problem.  No problem.

     09:36AM 18       (Handed to the jury.)

     09:36AM 19       (Witness enters.)

     09:36AM 20            THE COURT:  Dr. Reisetter, if you will please come

     09:36AM 21   forward.  Be careful.  The floor is uneven.  So, if you will

     09:36AM 22   walk on up here and stand right here and this is Mr. Frye.  If

     09:36AM 23   you will face him, he will swear you in.

     09:36AM 24       (Witness sworn.)

     09:36AM 25            THE COURT:  Thank you very much.  Please be seated,
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     09:37AM  1   Doctor.  And, sir, will you remember to answer all questions

     09:37AM  2   in a loud, clear voice into the microphone?

     09:37AM  3            THE WITNESS:  Yes, sir.

     09:37AM  4            THE COURT:  Thank you very much.

              5       BRIAN CHARLES REISETTER, PLAINTIFF'S WITNESS, was sworn

     09:37AM  6                        DIRECT EXAMINATION

     09:37AM  7   BY MR. MACON:

     09:37AM  8   Q.  Dr. Reisetter, let's start off:  How do we remember to --

     09:37AM  9   how to pronounce your last name?

     09:37AM 10   A.  It's spelled R E I S E T T E R, but it's pronounced

     09:37AM 11   Reisetter, which is Easter with an R in front of it.

     09:37AM 12   Q.  Reisetter.

     09:37AM 13   A.  Reisetter.

     09:37AM 14   Q.  Tell the jury your name.

     09:37AM 15   A.  My name is Brian Charles Reisetter.

     09:37AM 16   Q.  And although you have a ph -- you have a phD and not an

     09:37AM 17   MD?

     09:37AM 18   A.  That is true, yes.

     09:37AM 19   Q.  Let's -- you were brought here as an expert on surveys in

     09:37AM 20   marketing.  Is that correct?

     09:37AM 21   A.  Yes.  That's correct.

     09:37AM 22   Q.  And did you -- did you do research about certain ads in

     09:37AM 23   this case?

     09:37AM 24   A.  Yes, I did.

     09:37AM 25   Q.  Okay.
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     09:37AM  1            MR. MACON:  Trevor, would you put up -- Plaintiff's

     09:38AM  2   Exhibit 193, please.

     09:38AM  3   BY MR. MACON:

     09:38AM  4   Q.  Is exhibit 193 one of the ads that you reviewed?

     09:38AM  5   A.  Yes, that is one of the ads that I reviewed.

     09:38AM  6   Q.  Okay.  And then would you put up -- and this is the ad

     09:38AM  7   that says it's tearing out healthy tissue part of your

     09:38AM  8   negative pressure protocol.  Is that correct?

     09:38AM  9   A.  Yes, it is.

     09:38AM 10   Q.  And that's an ad put out by BlueSky?

     09:38AM 11            MR. MACON:  And then would you put out Plaintiff's

     09:38AM 12   Exhibit 600, please.

     09:38AM 13            THE COURT:  And this is Plaintiff's Exhibit 600?

     09:38AM 14            MR. MACON:  Yes, Your Honor.

     09:38AM 15            THE COURT:  Thank you.

     09:38AM 16            MR. MACON:  And that was Plaintiff's Exhibit 193.

     09:38AM 17   BY MR. MACON:

     09:38AM 18   Q.  Is this the Chariker-Jeter wound drainage kit.  Is this

     09:38AM 19   another ad that you reviewed and studied?

     09:39AM 20   A.  Yes, it is.

     09:39AM 21   Q.  After reviewing these two adds, did you reach any

     09:39AM 22   conclusions?

     09:39AM 23   A.  Yes.  After the research that I did and after reviewing

     09:39AM 24   these materials myself, I determined that they were indeed

     09:39AM 25   false and misleading.
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     09:39AM  1   Q.  And do you believe that -- what do you believe the impact

     09:39AM  2   of these ads on doctors and nurses would be?

     09:39AM  3   A.  From my experience, it's my knowledge that people will

     09:39AM  4   depend on this kind of information for making medical

     09:39AM  5   decisions and if they depend on information that's false and

     09:39AM  6   misleading, there's a very good chance that somebody could get

     09:39AM  7   hurt.

     09:39AM  8   Q.  And why do you say that medical professionals depend upon

     09:39AM  9   ads?

     09:39AM 10   A.  Not only do I know that, I'm -- I'm a pharmacist and I

     09:39AM 11   have been in this profession for twenty-five years.  I know

     09:39AM 12   that to be true.  But also as a researcher, I've seen research

     09:39AM 13   done that shows and identifies that physicians do depend on

     09:39AM 14   this kind of information to make medical decisions.

     09:40AM 15   Q.  Now, you've told us your conclusions.  Let's talk about

     09:40AM 16   your education and experience.  And I'd like for you to focus

     09:40AM 17   when we're talking about your educational experience on those

     09:40AM 18   areas which make you qualified to talk about marketing of

     09:40AM 19   medical products.

     09:40AM 20            Do you have a college degree in pharmacy?

     09:40AM 21   A.  Yes.  I'm a registered pharmacist and I still am today.

     09:40AM 22   Q.  And you're familiar with drugs and other medical products?

     09:40AM 23   A.  Yes, I have -- including wound care, I've worked with

     09:40AM 24   patients with their wounds.

     09:40AM 25   Q.  And do you have a Masters of Business Administration?
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     09:40AM  1   A.  Yes, I do.

     09:40AM  2   Q.  And did that give you some insight into marketing?

     09:40AM  3   A.  Yes.  It's -- it's a management degree but with that

     09:40AM  4   degree I was able to get a job with Eli Lily & Company as a

     09:40AM  5   sales representative which is a marketing and sales position

     09:40AM  6   so I'm familiar with the way these materials are used out in

     09:40AM  7   the marketplace.

     09:40AM  8   Q.  You worked for Eli Lily.  Tell us what Eli Lily is?

     09:40AM  9   A.  Eli Lily is a pharmaceutical company that makes and sells

     09:41AM 10   severak different drugs the most common being their insulin

     09:41AM 11   line for diabetic patients.

     09:41AM 12   Q.  Did that give you some familiarity with how drugs and

     09:41AM 13   medical devices are marketed?

     09:41AM 14   A.  Yes, it did.

     09:41AM 15   Q.  And did it give you some insight into how doctors and

     09:41AM 16   nurses are effected by this market?

     09:41AM 17   A.  Absolutely, yes.

     09:41AM 18   Q.  And do you also have a phD?

     09:41AM 19   A.  That is true, yes.

     09:41AM 20   Q.  And what did your phD -- what did you specialize in for

     09:41AM 21   your phD?

     09:41AM 22   A.  I specialized in pharmiceutical marketing.

     09:41AM 23   Q.  And, as a matter of fact, when you get a phD, do you do a

     09:41AM 24   dissertation?

     09:41AM 25   A.  Yes.  There's -- ultimately a dissertation or thesis that
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     09:41AM  1   you have to do at the back end after all your education.  My

     09:41AM  2   dissertation was on physician price awareness, how aware were

     09:41AM  3   they of the prices of the drugs that they prescribe and I did

     09:41AM  4   that by surveying 100 physicians.

     09:41AM  5   Q.  And just to make sure I understand, is a dissertation a --

     09:42AM  6   a very big theme paper that you have to do a lot of individual

     09:42AM  7   and unique research on?

     09:42AM  8   A.  Yes.  It was about a six month process, nine month process

     09:42AM  9   that ended up with surveying 200 physicians and a report on

     09:42AM 10   the back end of about 100 pages worth.

     09:42AM 11   Q.  And so even in connection with your phD, you became

     09:42AM 12   familiar with the process of doing surveys with physicians?

     09:42AM 13   A.  Yes, sir.

     09:42AM 14   Q.  Now, do you currently teach one course?

     09:42AM 15   A.  I do.   I teach a course called the Techniques of

     09:42AM 16   Pharmiceutical Sales at University of Mississippi where I'm

     09:42AM 17   adjunct faculty.

     09:42AM 18   Q.  Now, what's your primary occupation now?

     09:42AM 19   A.  I work at a company called Medical Marketing Economics.

     09:42AM 20   It's a company of myself and four other businessmen.  We

     09:42AM 21   just -- we started it about five years ago.

     09:42AM 22   Q.  And what is the primary business of your company?

     09:42AM 23   A.  We help medical device companies and pharmiceutical

     09:43AM 24   companies market their drugs.

     09:43AM 25   Q.  And do pharmiceutical companies and medical device

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2025

     09:43AM  1   companies make decisions based upon your research?

     09:43AM  2   A.  Absolutely.  We help them understand the market using the

     09:43AM  3   research and then we help them make strategic decisions that

     09:43AM  4   effect the way their products are marketed.

     09:43AM  5   Q.  Now, what sort of companies make -- use your company?

     09:43AM  6   A.  All different kinds of medical device and pharmiceutical

     09:43AM  7   companies, small, large, some companies that have never had a

     09:43AM  8   product out before to very large companies.  If you've seen

     09:43AM  9   any advertisements on television for drugs whether for

     09:43AM 10   sleeping aids or asthma drugs, those are the kinds of drugs

     09:43AM 11   that we help them make decisions, do market research and help

     09:43AM 12   them make decisions how to market their drugs.

     09:43AM 13   Q.  Can you give us the names of any of the companies that

     09:43AM 14   you've worked for?

     09:43AM 15   A.  Worked for -- the ones you might recognize are ones like

     09:43AM 16   Johnson & Johnson, Eli Lily, Shearing Plow.  Those are some

     09:44AM 17   bigger pharmiceutical companies you might be aware of.

     09:44AM 18   Q.  When you're giving advice to these companies do you do

     09:44AM 19   market research very similar to what you did in this case?

     09:44AM 20   A.  Yes.  It's very similar.  In fact, we use pretty much the

     09:44AM 21   same methodologies.  We might show them an ad and ask them

     09:44AM 22   their impressions of that ad and helping them determine

     09:44AM 23   whether or not that's the message they want use as they market

     09:44AM 24   their product.

     09:44AM 25   Q.  Do these companies make multi-million dollar decisions
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     09:44AM  1   based upon the results of your market survey?

     09:44AM  2   A.  Yes, they do, or stop multi-million dollar mistakes.

     09:44AM  3   Q.  Is it important to determine who are the decision-makers

     09:44AM  4   as to what -- as to what a medical device can be used for?

     09:44AM  5   A.  Yeah.  Any time you're doing research, you need to make

     09:44AM  6   sure that you're researching somebody that's relevant so you

     09:44AM  7   need to know who the decision-makers are, for example, in

     09:44AM  8   health care.  In this instance, for example, the people that

     09:44AM  9   are making decisions are the physicians and are the wound care

     09:44AM 10   nurses.  They decide, based on looking at the patient,

     09:45AM 11   assessing the patient, what the appropriate therapy should be.

     09:45AM 12   Q.  Now, are you aware of different strategies on how to

     09:45AM 13   market a product?

     09:45AM 14   A.  Yes, I am.

     09:45AM 15   Q.  And can you tell us two of the primary --

     09:45AM 16   A.  Yeah.  A good example would be if you were going to sell a

     09:45AM 17   new cola, for example, Bryan's Cola, I could do two things:  I

     09:45AM 18   could say this is refreshing, this tastes great, I can go out

     09:45AM 19   and do lots of advertisements, for example, in the Super Bowl

     09:45AM 20   and get people aware of my product and get people to use it

     09:45AM 21   that way, through selling the value of your product.  Another

     09:45AM 22   way is called comparative advertising or competitive selling

     09:45AM 23   which is we are the same as Coke but we're cheaper.  So, those

     09:45AM 24   are the two basic strategies that one might employee.

     09:45AM 25   Q.  You can either develop your own market or you can
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     09:45AM  1   piggy-back on someone else's?

     09:45AM  2   A.  Yes, sir.

     09:45AM  3   Q.  Now, when we go back and we look at those ads -- Well,

     09:46AM  4   let's first -- In the medical marketing profession, does

     09:46AM  5   cost-effective have a specific meaning?

     09:46AM  6   A.  Yes, it does.

     09:46AM  7   Q.  Would you explain what that is?

     09:46AM  8   A.  Cost-effectiveness is a type of research.  In fact, it's

     09:46AM  9   the type of research that I teach my undergraduates in the

     09:46AM 10   class that I teach and probably the easiest explanation for it

     09:46AM 11   that I give my students is let's say I went to the hospital

     09:46AM 12   for pneumonia.  A doctor has a choice between several

     09:46AM 13   therapies.  One of them is cheaper than the other but it might

     09:46AM 14   take them much longer for them to get it well and what we do

     09:46AM 15   in those studies is add up the overall costs and what you find

     09:46AM 16   out sometimes is that the cheaper product might actually be

     09:46AM 17   less cost-effective because it takes them longer to get well

     09:46AM 18   and there's costs associated with hospitals.  Every time the

     09:46AM 19   doctor comes in and visits you in a hospital, that costs

     09:46AM 20   money.  So, they total up all those and determine which one of

     09:46AM 21   those is most cost-effective based upon all those costs.

     09:46AM 22   Q.  Okay.  And so you're looking at the total cost of the

     09:46AM 23   therapy, not the daily costs?

     09:47AM 24   A.  Yes, sir.

     09:47AM 25   Q.  Now, when claims are made in medical and advertising that
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     09:47AM  1   goes to medical professionals, is there a belief that there's

     09:47AM  2   evidence for that -- those claims?

     09:47AM  3   A.  Absolutely.

     09:47AM  4   Q.  Have you heard the term evidence-based?

     09:47AM  5   A.  Medicine?

     09:47AM  6   Q.  Yes, sir.

     09:47AM  7   A.  Yes, sir.

     09:47AM  8   Q.  And what does that mean?

     09:47AM  9   A.  It means that pretty much every decision made by

     09:47AM 10   clinicians, whether it's doctors or pharmacists or nurses,

     09:47AM 11   they expect to have some evidence behind it.  I just recently

     09:47AM 12   went to the doctor, for example, to treat my -- my high blood

     09:47AM 13   pressure and he said I'm going to give you drug A and as a

     09:47AM 14   pharmacist, of course, I challenged him and said why not drug

     09:47AM 15   B.  He said I've got evidence, I've got research that's been

     09:47AM 16   done that if I give you drug A instead of drug B, you will

     09:47AM 17   live longer.  Of course, that's something that's important to

     09:47AM 18   me and obviously important to him.

     09:47AM 19   Q.  And how does a doctor like your doctor get that

     09:47AM 20   information?

     09:47AM 21   A.  There's several different ways.  One of them is through

     09:48AM 22   talking to sales representatives and information that comes

     09:48AM 23   from the pharmiceutical companies.  The other way is through

     09:48AM 24   experts in the field, listening to cardiologists, for example,

     09:48AM 25   and other experts in the field, and those people often get
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     09:48AM  1   their information as well from the pharmiceutical companies in

     09:48AM  2   one way or another or the medical device companies either.

     09:48AM  3   Q.  And do doctors and nurses rely that's what contained in

     09:48AM  4   these marking terms are evidence-based?

     09:48AM  5   A.  They don't only rely on it, they expect that there's

     09:48AM  6   evidence behind statements that are made.

     09:48AM  7   Q.  Let's look at exhibit 193.  One of the BlueSky ads that

     09:48AM  8   you said was false and misleading.  Based upon your research

     09:48AM  9   and your experience, what -- what are the messages in this?

     09:49AM 10   What are the important messages in this ad?

     09:49AM 11   A.  Well, the research that we did -- in the research that we

     09:49AM 12   did, a significant number of the nurses and the doctors that

     09:49AM 13   we interviewed stated that one of the main messages that came

     09:49AM 14   from this ad was one of cost-effectiveness or cost savings.

     09:49AM 15   Q.  Can you -- can you point to a specific reference then?

     09:49AM 16   A.  Yes.  For example, I believe you just highlighted the

     09:49AM 17   phrase "cost-effective alternative".

     09:49AM 18   Q.  Right.  And what does that mean?  What does cost

     09:49AM 19   "effective alternative" mean based on your experience?

     09:49AM 20   A.  When health care professionals see the word

     09:49AM 21   "cost-effective", that's a type of research, it's not just a

     09:49AM 22   statement.  It's a type of research, and it means three

     09:49AM 23   things:  One, we work the same because if they don't work the

     09:49AM 24   same, there's no way of doing cost comparisons, so they assume

     09:49AM 25   there's evidence that these have the same outcomes.  The
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     09:49AM  1   second is that one is cheaper than the other or one is less

     09:49AM  2   expensive than the other.  And the third expectation is that

     09:49AM  3   there's research to support both of those facts that it's as

     09:50AM  4   effective and that it's either more expensive or cheaper.

     09:50AM  5   Q.  Have you reviewed testimony by Richard Weston as to what

     09:50AM  6   sort of research there was to support those claims?

     09:50AM  7   A.  Yes.

     09:50AM  8   Q.  And what research did Mr. Weston say there was to prove

     09:50AM  9   that this was a cost -- this was a -- the BlueSky product was

     09:50AM 10   cost-effective?

     09:50AM 11   A.  He said there was no research done to support that claim.

     09:50AM 12   Q.  Do you think this makes this ad false and misleading?

     09:50AM 13   A.  I personally believe it makes it false, yes, and I know

     09:50AM 14   that it's misleading to the people we surveyed.

     09:50AM 15   Q.  Did -- what research are you aware of that BlueSky has to

     09:50AM 16   show that it is similar -- has similar outcomes to the VAC?

     09:50AM 17   A.  It's my understanding that there's no clinical evidence

     09:50AM 18   directly comparing the BlueSky product to the VAC product and,

     09:50AM 19   therefore, that no evidence exists; so, again, that statement

     09:50AM 20   would be false.

     09:50AM 21   Q.  Let's go to the other ad which is exhibit 600, I believe.

     09:51AM 22   Okay.  And this is a second ad that you found to be false and

     09:51AM 23   misleading and what are the primary messages from this ad?

     09:51AM 24   A.  You've highlighted the -- the cost message which was

     09:51AM 25   elicited a lot in our research.  We estimate that an average
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     09:51AM  1   hospital can save between $100,000 to $500,000 the first year

     09:51AM  2   using wound drainage kits.

     09:51AM  3   Q.  Have you read the testimony of Richard Weston as to

     09:51AM  4   whether or not there was any evidence of this?

     09:51AM  5   A.  It's my understanding that there is no evidence to support

     09:51AM  6   this claim.

     09:51AM  7   Q.  And did -- What does that do to this statement?

     09:51AM  8   A.  For me personally it would make it a false statement and

     09:51AM  9   it was, obviously, misleading to a lot of the people who took

     09:51AM 10   our survey.

     09:51AM 11   Q.  Was there any other message that the doctors and nurses

     09:51AM 12   got out of this ad?

     09:52AM 13   A.  I believe the primary messages were one of cost savings

     09:52AM 14   and effectiveness.

     09:52AM 15   Q.  And you've already said you don't know of that there's no

     09:52AM 16   evidence to your knowledge that the BlueSky product is as

     09:52AM 17   effective as the VAC?

     09:52AM 18   A.  Yes, sir.

     09:52AM 19   Q.  Let's talk -- Let's talk about the methodology, how you

     09:52AM 20   did this.  Tell me, -- tell me how you design an ad -- I'm

     09:52AM 21   sorry, how do you design a survey to determine if something is

     09:52AM 22   false and misleading?

     09:52AM 23   A.  What we did was called a web-based survey.  We identified

     09:52AM 24   the physicians and nurses, the types of physicians and nurses

     09:52AM 25   that would be prescribing these products or ordering these
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     09:52AM  1   products and then we calculate or contacted them through what

     09:52AM  2   we call a web-based survey which uses the Internet to invite

     09:52AM  3   people to a web site, they get a user name and a password,

     09:52AM  4   they can log on.  These are people that have already been

     09:52AM  5   prescreened in a panel that have already agreed to do this

     09:53AM  6   kind of research.  They use their user name and their password

     09:53AM  7   and then fill out the questions.  There's approximately 20

     09:53AM  8   questions that they answered.

     09:53AM  9   Q.  When you say they were prescreened, on who were these

     09:53AM 10   people who participated in the survey?

     09:53AM 11   A.  There were 75 doctors and 60 nurses that participated in

     09:53AM 12   the study.

     09:53AM 13   Q.  Did the doctors or nurses have experience in wound care?

     09:53AM 14   A.  Yes.  The first few questions in any survey like this are

     09:53AM 15   what we call screening questions which means are they the

     09:53AM 16   people that fit the criteria that we want to test so we made

     09:53AM 17   sure they were people that were treating wound care.  We also

     09:53AM 18   before we even pulled a group of physicians to survey, we

     09:53AM 19   wanted to make sure that the physicians -- the group of people

     09:53AM 20   that we -- that we surveyed was representative of the entire

     09:53AM 21   population.  For example, if 20% of all wound care

     09:53AM 22   prescriptions or orders are written by a general surgeon, I

     09:53AM 23   would want my sample to have 20% surgeons.  So, we used that

     09:54AM 24   kind of criteria to try to determine who's appropriate.

     09:54AM 25   Q.  Let's talk about a web-based survey.  I've heard people
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     09:54AM  1   calling you up on the phone, I've heard people meeting you in

     09:54AM  2   the shopping mall asking you questions.  Why is a web-based

     09:54AM  3   survey the best survey for people such as doctors to take?

     09:54AM  4   A.  There's a couple of different things.  One of them, it's

     09:54AM  5   very difficult -- my dissertation was a phone interview --

     09:54AM  6   it's very -- with physicians.  It's very difficult to get

     09:54AM  7   physicians on the phone to do this kind of research.  So,

     09:54AM  8   web-based surveys are -- are very easy for them because they

     09:54AM  9   can do it nights, they can do it weekends.  They actually put

     09:54AM 10   more thought into it when they've got more time.  They're more

     09:54AM 11   involved in it if they've got more time.  So, it's become

     09:54AM 12   pretty much the standard in the industry that if you are going

     09:54AM 13   to survey lots of physicians with these kind of questions, you

     09:54AM 14   ask those questions, that web-based surveys are the way to go.

     09:54AM 15   Q.  Are the doctors and nurses paid something for

     09:54AM 16   participating in the survey?

     09:54AM 17   A.  They were paid a nominal fee I think somewhere between $35

     09:55AM 18   and $40 to participate in about a fifteen minute to twenty

     09:55AM 19   minute survey.

     09:55AM 20   Q.  The web-based survey, is that the sort of survey that you

     09:55AM 21   now use for your commercial customers who are introducing any

     09:55AM 22   drugs any medical devices?

     09:55AM 23   A.  If we do this kind of research with physicians, nurses,

     09:55AM 24   pharmacists, even patients or customers, we would use a

     09:55AM 25   web-based survey.
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     09:55AM  1   Q.  Let's talk about the questions that you asked.  How did

     09:55AM  2   you -- how did you do that?  Did you ask -- what was the

     09:55AM  3   process where you came to the final questions?

     09:55AM  4   A.  There's -- there's standard research methodologies, books

     09:55AM  5   that tell you how to do survey research and so obviously with

     09:55AM  6   my phD training and my experience in this area, I developed a

     09:55AM  7   set of questions based on that.  Then what's standard to do is

     09:55AM  8   to make sure that your questions make sense before you put it

     09:55AM  9   out in the field or have people actually answer it.  So, you

     09:55AM 10   have people screen it and make sure it makes sense.  I did

     09:55AM 11   that with a couple of my partners who are phD trained.  They

     09:55AM 12   are also pharmacists to make sure that it flowed well.  Then I

     09:56AM 13   also gave it to a professor at the University of Southern

     09:56AM 14   California, used -- former department chair of the -- of the

     09:56AM 15   marketing department there, and I believe one of the associate

     09:56AM 16   deans over the past, but I had him look at that as well to

     09:56AM 17   make sure that it made sense to him from a marketing

     09:56AM 18   standpoint, me from a clinical standpoint, my perspective, and

     09:56AM 19   his from a marketing standpoint.

     09:56AM 20   Q.  Based upon all the reviews and all the studies and

     09:56AM 21   experience that you've had, you believe that this was a fair

     09:56AM 22   survey?

     09:56AM 23   A.  Yes, I do, and there is another step that we took in

     09:56AM 24   making sure that the questions that we asked were appropriate.

     09:56AM 25   There's a reference that researchers like me use to determine
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     09:56AM  1   whether or not our surveys are appropriate for litigation of

     09:56AM  2   this type.  There's a chapter that's written that's depended

     09:56AM  3   upon by federal courts to explain the kinds of things that are

     09:56AM  4   acceptable and unacceptable that might be slightly different

     09:56AM  5   than the methodologies I might use or specific to law so I

     09:57AM  6   went through that to make sure I was doing everything

     09:57AM  7   consistent with that chapter.  The chapter was written by a

     09:57AM  8   professor.  Her name is Dr. Sherry Diamond, and she's at

     09:57AM  9   Northwestern University in Evanston, Illinois.

     09:57AM 10   Q.  And based upon all your view and your -- your careful

     09:57AM 11   examination, experience, can you tell us the specific results

     09:57AM 12   that came out of the survey?

     09:57AM 13            MR. MACON:  And, Trevor, would you put up the

     09:57AM 14   demonstrative?

     09:57AM 15   BY MR. MACON:

     09:57AM 16   Q.  Okay.

     09:57AM 17   A.  We showed them those two ads.  Both those ads were for

     09:57AM 18   BlueSky products.  And we asked them what are the main

     09:57AM 19   messages of this ad?  What's the main message of this ad and

     09:57AM 20   what's it mean to you.  What are the messages.  What we found

     09:57AM 21   out is that 73.3% of the physicians and 92% of the nurses

     09:57AM 22   believed that the BlueSky ads conveyed some level of

     09:58AM 23   cost-effectiveness or cost savings.

     09:58AM 24   Q.  And then Trevor --

     09:58AM 25   A.  And then the second question we asked, now that you've
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     09:58AM  1   reviewed this ad, what do you expect the relationship between

     09:58AM  2   the BlueSky product and the KCI product to be?  And in answer

     09:58AM  3   to that question, 67.7% of the physicians and 35.5% of the

     09:58AM  4   nurses expected that the Versatile 1 provided the same

     09:58AM  5   therapy, the same outcome, the same end point as the VAC.

     09:58AM  6   Q.  Now, with -- asking people these questions, you don't

     09:58AM  7   think that this is precise to a tenth of a percent or

     09:58AM  8   anything, do you?

     09:58AM  9   A.  No.  This is a very good indicator, a vert good estimateof

     09:58AM 10   what's going on in the marketplace overall.

     09:58AM 11   Q.  You believe this accurately corrects the results, only you

     09:58AM 12   might be a little bit off one way or the other.  Is that

     09:58AM 13   correct?

     09:58AM 14   A.  Yes.  That is correct.

     09:58AM 15   Q.  And do you have confidence that if you did this test

     09:58AM 16   another day, another time, that you would get similar -- very

     09:58AM 17   similar results?

     09:58AM 18   A.  Based on the methods that I used and my sampling

     09:59AM 19   technique, I believe, in fact, I'm very confident I would get

     09:59AM 20   very similar results.

     09:59AM 21   Q.  You're not saying you will get 73.3% each time?

     09:59AM 22   A.  No, I'm not.

     09:59AM 23   Q.  Okay.

     09:59AM 24   A.  No, I'm not.

     09:59AM 25   Q.  Dr. Reisetter, based upon your experience, based upon the
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     09:59AM  1   studies you've done, the surveys you've done, do you believe

     09:59AM  2   that the BlueSky ads are false and misleading?

     09:59AM  3   A.  Yes, I do.

     09:59AM  4            MR. MACON:  Thank you.  I'll pass the witness.

     09:59AM  5            THE COURT:  Thank you very much.  Doctor, you may

     09:59AM  6   step down, and we're going to excuse the jury for a few

     09:59AM  7   minutes on their break.  Ladies and gentlemen, you may go --

     09:59AM  8   stand, if you wish, with Mr. Macon there.  Ladies and

     09:59AM  9   gentlemen, thank you for being on time.  Thank you for your

     09:59AM 10   wonderful attention and your dedication.  We'll take a recess

     09:59AM 11   and come back at fifteen after 10:00.  Fifteen after 10:00.

     09:59AM 12   All rise for the jury.  Mr. Ramirez, would you lead this good

     10:00AM 13   jury out.

     10:00AM 14       (Jury out.)

     10:00AM 15            THE COURT:  Thank you.  Please be seated.  Let me get

     10:00AM 16   some help here or you all want to talk to me about something

     10:00AM 17   else --

     10:00AM 18            MR. MACON:  I just wanted to say, Your Honor, we need

     10:00AM 19   to tender the full report, including the questionnaires and

     10:00AM 20   everything attached to the Court.  We're not -- we're not

     10:00AM 21   asking for it to go back to the jury, but we're asking for it

     10:00AM 22   to be marked as a court exhibit for a potential appellate

     10:00AM 23   purposes.

     10:00AM 24            MR. SADLER:  To offer as Court Exhibit 7.

     10:00AM 25            MR. McCLANAHAN:  And may the record reflect, Your
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     10:00AM  1   Honor, that Mr. Macon used with this witness Plaintiff's

     10:00AM  2   Exhibit 193, which was a one page exhibit and he referred to

     10:00AM  3   Plaintiff's Exhibit 600, which is a multipage exhibit, but for

     10:00AM  4   the record, the only page he went over with the -- with the

     10:00AM  5   witness was the first page, which is P-600.0001.

     10:01AM  6            THE COURT:  Thank you, Mr. McClanahan.

     10:01AM  7            MR. SADLER:  If I may hand up, I would like to ask

     10:01AM  8   the Court to consider giving the instruction, I believe we put

     10:01AM  9   it in writing.  I still -- I understand Your Honor has

     10:01AM 10   overruled our objections.  I still remain gravely concerned

     10:01AM 11   that there is still an aura of mathematical precision about

     10:01AM 12   these figures that's going to be left in the jury's mind.

     10:01AM 13            The words I was waiting to hear was the phrase rough

     10:01AM 14   indicator, because that's exactly what Professor Diamond,

     10:01AM 15   Dr. Diamond says these things are.  I never heard rough

     10:01AM 16   indicator.  What I heard was very similar and very close and

     10:01AM 17   all of that.  So, I really think to be fair, Your Honor, I

     10:01AM 18   would like some instruction like this to be given.

     10:01AM 19            THE COURT:  And I will consider it.  And would you

     10:01AM 20   take a look at this, if I would, Mr. Macon, you and your team

     10:01AM 21   over there, and I will consider giving an instruction.

     10:02AM 22            MR. SADLER:  Thank you.

     10:02AM 23            MR. KINDER:  Your Honor, I think we have a proposed

     10:02AM 24   instruction, if you would like to take a look at it.

     10:02AM 25            THE COURT:  Sure, Mr. Kinder, that would be great.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2039

     10:02AM  1            MR. KINDER:  Do want us to tender it to you now or --

     10:02AM  2            THE COURT:  You can tender it to me now with a copy

     10:02AM  3   to counsel -- Is this in regard to --

     10:02AM  4            MR. KINDER:  This is Medela.

     10:02AM  5            MR. MACON:  I don't think we need one but -- We don't

     10:02AM  6   need one.  He almost tendered Medela's to you.

     10:02AM  7            THE COURT:  Well, Mr. Kinder is always trying to be

     10:02AM  8   on the cutting edge here.

     10:02AM  9            MR. MACON:  I would have tackled him, Your Honor.

     10:02AM 10            MR. KINDER:  I would have been down on the ground,

     10:02AM 11   Your Honor.

     10:02AM 12            THE COURT:  No problem, Mr. Kinder.  Is there

     10:02AM 13   anything else you like to bring to my attention?

     10:02AM 14            MR. MACON:  Could we call this Court Exhibit 1?

     10:02AM 15            THE COURT:  It's going to be Court Exhibit 7.  Thank

     10:02AM 16   you, Mr. Kinder, and thank you, Mr. Macon.

     10:02AM 17            Let me talk to you quickly and those of you in the

     10:02AM 18   audience, if you need to leave or go take a break, please feel

     10:02AM 19   free to do so.  That won't be a problem.  With regard to Brian

     10:02AM 20   Leszkiewicz, recall for me what the objections were to

     10:03AM 21   Mr. Leszkiewicz's deposition.

     10:03AM 22            MR. SADLER:  Yes.  It was 402, 403 and 408, Your

     10:03AM 23   Honor.

     10:03AM 24            THE COURT:  Was it the whole deposition or were their

     10:03AM 25   parts of it?
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     10:03AM  1            MR. SADLER:  No.  It was -- I'm doing this from

     10:03AM  2   memory, but I believe it was a designation that started at

     10:03AM  3   page 152 --

     10:03AM  4            THE COURT:  Could I do -- ask a large favor of you?

     10:03AM  5            MR. SADLER:  Yes, sir.

     10:03AM  6            THE COURT:  I know you don't have your great help

     10:03AM  7   Ms. Mayor here, but would you mind -- I'm going to give you

     10:03AM  8   Leszkiewicz and Banes and would you mind circling what your

     10:03AM  9   objections are on this and I will write whether it's granted

     10:03AM 10   or overruled.

     10:03AM 11            MR. SADLER:  This is the paper record we're trying to

     10:03AM 12   create --

     10:03AM 13            THE COURT:  That's right.  That's exactly right.

     10:03AM 14   Kevin, I've marked these.  Okay.  Would you do that,

     10:03AM 15   Mr. Espey?

     10:03AM 16            MR. ESPEY:  I will.  Thank you.

     10:03AM 17            THE COURT:  Just circle or put a big box around what

     10:03AM 18   you're concerned about.  I've handled all the rest of them.

     10:03AM 19   And Kevin's got them up here and you can look at them whenever

     10:03AM 20   you want to.

     10:04AM 21            MR. PARTRIDGE:  I think you made the Miller one Court

     10:04AM 22   Exhibit 6, Your Honor.

     10:04AM 23            THE COURT:  I think that's right.  So, this would be

     10:04AM 24   7, the --

     10:04AM 25            MR. MACON:  Okay.
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     10:04AM  1            THE COURT:  Yes.

     10:04AM  2            MR. MACON:  That makes sense.

     10:04AM  3            THE COURT:  Okay.  Any -- anything else?

     10:04AM  4            MR. MACON:  No.  No.  We'll just -- we'll just --

     10:04AM  5   after Mr. Sadler and Mr. Espey do it, we'll just look at them

     10:04AM  6   and confirm.

     10:04AM  7            THE COURT:  Okay.  I'm going to go look at the Medela

     10:04AM  8   instruction right now and could I -- could I just suggest that

     10:04AM  9   when there's an opportunity all of you look at Court Exhibits

     10:04AM 10   1 through 6 to make sure that my rulings on these are

     10:04AM 11   consistent with your memory of what I said on the record.

     10:04AM 12            MR. MACON:  Also so we don't claim anything that --

     10:04AM 13            THE COURT:  Exactly.  Exactly.  That's exactly right.

     10:04AM 14   Okay.  I think that's got it.  Everyone just go have a nice

     10:04AM 15   break and I'll see you in about ten minutes.

     10:04AM 16       (Recess.)

     10:16AM 17            THE COURT:  Thank you.  I know I'm back a little

     10:16AM 18   early.  See if somebody can give Mr. Sadler the high sign.  I

     10:16AM 19   want to talk about the instruction just a second.  Mr. Kinder,

     10:16AM 20   are you the one talking about the instruction?

     10:16AM 21            MR. KINDER:  Yes.  And I've got them straight now,

     10:16AM 22   Your Honor.

     10:16AM 23            THE COURT:  Thank gosh.  I was hoping somebody could

     10:16AM 24   come in here.

     10:16AM 25            MR. KINDER:  Late night and early morning, Your
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     10:16AM  1   Honor.

     10:16AM  2            THE COURT:  I tell you.

     10:16AM  3            MR. MACON:  Is this the -- This is Exhibit 7.

     10:16AM  4            THE CLERK:  Is that the Court 7?

     10:16AM  5            MR. MACON:  Yes, it is

     10:17AM  6            THE CLERK:  Thank you.

     10:17AM  7            THE COURT:  Actually, I'm -- Please be seated.  I'm

     10:17AM  8   inclined to give this instruction as sort of revised.

     10:17AM  9            MR. SADLER:  Yes, sir.

     10:17AM 10            THE COURT:  But I think it's an accurate instruction.

     10:17AM 11   What's your view, Mr. Kinder?

     10:17AM 12            MR. KINDER:  Your Honor, I tend to agree with you.

     10:17AM 13   If we're going to give the instruction, we probably need to

     10:17AM 14   track Diamond and her language and her language is a little

     10:17AM 15   bit longer than this language and I think what she does in her

     10:17AM 16   article is she balances two things in which she says the

     10:17AM 17   majority of the consumer surveys conducted and we can take out

     10:17AM 18   for Lanham Act use these types of samples but that they are

     10:17AM 19   widely used -- this is on page 244 of the article, but they

     10:17AM 20   are widely used by American corporations in making large

     10:17AM 21   decisions and then she follows up with her instruction on what

     10:17AM 22   ought to be the weight put to these and she talks about as

     10:17AM 23   rough indicators rather as precise quantitative estimates.

     10:18AM 24   She does not give an example as included in the tendered

     10:18AM 25   instruction.  So, I think we could modify her paragraph to fit
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     10:18AM  1   so that it doesn't look like it's just sitting out there and

     10:18AM  2   there is no value but they have value but they should be taken

     10:18AM  3   for the value they provide which is this rough estimate rather

     10:18AM  4   than as an exact or precise estimate, and we can wordsmith it,

     10:18AM  5   Your Honor.

     10:18AM  6            THE COURT:  Well, I'll tell you how I'm going to do

     10:18AM  7   it.  It's a good point, Mr. Kinder.  It's a point well made.

     10:18AM  8   I'm going to tell them something to the effect that the survey

     10:18AM  9   utilized by Dr. Reisetter is known as a convenience sample

     10:18AM 10   which means that physicians and nurses who participate in the

     10:18AM 11   survey were not selected at random.  I have concluded that the

     10:18AM 12   survey's use of a convenience example does not prevent the

     10:18AM 13   survey's admission into evidence because, for example, these

     10:18AM 14   kinds of surveys are widely used by businesses to make

     10:19AM 15   important decisions.  So, I've decided to allow

     10:19AM 16   Dr. Reisetter's survey to be admitted into evidence.  However,

     10:19AM 17   you as members of the jury are entitled to determine what

     10:19AM 18   weight, if any, to give to the survey and its findings.  As

     10:19AM 19   you review the findings of Dr. Reisetter's survey and consider

     10:19AM 20   the weight that should be accorded to its findings, I do want

     10:19AM 21   you to keep in mind that because the survey used a convenience

     10:19AM 22   sample, the quantitative values, the percentages determined by

     10:19AM 23   the survey should not be viewed as precise quantitative

     10:19AM 24   estimates.  Instead, you should view them -- you should view

     10:19AM 25   such values only as rough indicators.  And I think an example
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     10:19AM  1   is probably helpful.  So, for example, Dr. Reisetter's survey

     10:19AM  2   determined 73.3% of physicians felt that the BlueSky machine

     10:19AM  3   was -- think was cost-effective.  Is that right?  Help me with

     10:20AM  4   this, gentlemen.

     10:20AM  5            MR. KINDER:  Provides the same therapy.

     10:20AM  6            THE COURT:  What was the 73.3 figure?

     10:20AM  7            MR. KINDER:  Cost-effectiveness.

     10:20AM  8            THE COURT:  Was cost-effectiveness?  Was as

     10:20AM  9   cost-effective as the VAC.  You should not infer that

     10:20AM 10   precisely 73.3% of all physicians feel that same way.

     10:20AM 11   Instead, you should view that figure as only a rough indicator

     10:20AM 12   of what the general physician population might believe.  That

     10:20AM 13   may well be the actual percentage of the physician population

     10:20AM 14   that feels the same way as the survey population is, either

     10:20AM 15   substantially smaller or larger.  I'm going to give something

     10:20AM 16   like that.

     10:20AM 17            MR. SADLER:  Thank you.

     10:20AM 18            THE COURT:  And your addition is helpful, Mr. Kinder.

     10:20AM 19            MR. KINDER:  And I think I want a copy of that for my

     10:20AM 20   form book, Your Honor.

     10:20AM 21            THE COURT:  Well, you should have it.  You should

     10:20AM 22   have it.  Okay.  Let's bring the jury in.  I'm going to give

     10:20AM 23   the instruction and then Mr. Reisetter can come up and then,

     10:20AM 24   Mr. McClanahan, you can begin your examination.  So, if you

     10:20AM 25   want to just find -- give Mr. Reisetter a seat right there, if
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     10:21AM  1   you could somewhere.  He can sit where you are, Mr. Macon.

     10:21AM  2   That's perfect.  Okay.  And then, Mr. Reisetter, after I give

     10:21AM  3   the instruction -- Dr. Reisetter, you can come up and then

     10:21AM  4   Mr. McClanahan will examine you.  Okay.  Does that work for

     10:21AM  5   everybody?

     10:21AM  6            MR. MACON:  Works perfectly.

     10:21AM  7            THE COURT:  Okay.

     10:21AM  8       (Jury in.)

     10:22AM  9            THE COURT:  Thank you, ladies and gentlemen.  Please

     10:22AM 10   be seated.  Ladies and gentlemen, before Dr. Reisetter returns

     10:22AM 11   to the witness stand for cross-examination, let me give you an

     10:22AM 12   instruction about his testimony, if I could.

     10:22AM 13            The survey that Dr. Reisetter conducted in this case

     10:22AM 14   utilized what is known as a convenience sample which means

     10:22AM 15   that the physicians and nurses who participated in the survey

     10:22AM 16   were not selected at random.  You've heard about these other

     10:22AM 17   surveys that have been conducted by physicians and scientists

     10:22AM 18   where they do the random, controlled study which has a great

     10:23AM 19   degree of scientific backing where it can be replicated with

     10:23AM 20   exactitude time after time after time.  This kind of

     10:23AM 21   convenience survey is not that kind of survey which can be

     10:23AM 22   replicated with exactitude time-after-time.

     10:23AM 23            Still, however, I have concluded that the survey's

     10:23AM 24   use of a convenience sample does not prevent the survey's

     10:23AM 25   admission into evidence and I have allowed Dr. Reisetter to
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     10:23AM  1   testify about it, and that's because surveys such as this are

     10:23AM  2   widely used by businesses across this country and indeed

     10:23AM  3   across the world to make important decisions and so I have

     10:23AM  4   allowed Dr. Reisetter's survey to be admitted through his

     10:23AM  5   testimony.

     10:23AM  6            However, you as members of the jury, are entitled to

     10:23AM  7   determine what weight, if any, is to be given to the survey

     10:24AM  8   and to its findings.  As you review the findings of

     10:24AM  9   Dr. Reisetter's survey and consider the weight that should be

     10:24AM 10   accorded to the findings, I do want you to keep in mind that

     10:24AM 11   because the survey used a convenience sample, the quantitative

     10:24AM 12   values or the percentages that you saw determined by the

     10:24AM 13   survey should not be viewed as precise quantitative estimates.

     10:24AM 14   Instead, you should view such values only as rough indicators.

     10:24AM 15   For example, you remember that Dr. Reisetter's survey showed

     10:24AM 16   that 73.3% of the physicians that viewed one of the

     10:24AM 17   advertisements thought that they indicated that there were the

     10:24AM 18   same kind of cost comparability or whatever as -- cost economy

     10:24AM 19   as between the two machines, the Versatile 1 and the VAC, and

     10:25AM 20   so he said his survey showed that 73.3% of the physicians

     10:25AM 21   thought the two machines were basically equivalent from an

     10:25AM 22   economical point of view.  You should view that 73.3% figure

     10:25AM 23   only as a rough indicator of what the general physician

     10:25AM 24   population might feel.  It may well be that the actual

     10:25AM 25   percentage of the physician population that feels the same way
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     10:25AM  1   as the survey indicated could be either substantially smaller

     10:25AM  2   or larger than that 73.3%.  I just wanted you to know surveys

     10:25AM  3   like this do not have the same kind of exactitude that other

     10:25AM  4   kinds of research instruments that we've talked about in this

     10:25AM  5   court have.  I just wanted to make that clear and I appreciate

     10:25AM  6   your attention to that instruction.

     10:25AM  7            Now, Dr. Reisetter, will you, please, come up again.

     10:26AM  8   I appreciate your courtesy here in letting me give this

     10:26AM  9   instruction and, Mr. McClanahan -- Please be seated, if you

     10:26AM 10   would.  And, Mr. McClanahan, who represents BlueSky, which has

     10:26AM 11   the Versatile 1 machine, he is going to examine you at this

     10:26AM 12   time.

     10:26AM 13            MR. McCLANAHAN:  Thank you, Your Honor.

     10:26AM 14                        RECROSS EXAMINATION

     10:26AM 15   BY MR. McCLANAHAN:

     10:26AM 16   Q.  Good morning, sir.

     10:26AM 17   A.  Good morning.

     10:26AM 18   Q.  We've never met.  I'm Randy McClanahan.  I want to start

     10:26AM 19   by following up on some of Judge Furgeson's words that he just

     10:26AM 20   gave.  When he was giving his instruction to the ladies and

     10:26AM 21   gentlemen of the jury, he said, essentially, that he's going

     10:26AM 22   to let your survey into evidence so that they can consider --

     10:26AM 23   and these were his words -- what weight, if any, to give your

     10:26AM 24   survey.  You heard him say that just a second ago?

     10:26AM 25   A.  Yes, sir.
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     10:26AM  1   Q.  So, you understand that the jury's job here is to say,

     10:26AM  2   okay.  Now, we've heard this piece of evidence from this

     10:26AM  3   gentleman, Dr. Reisetter, and we need to figure out now what

     10:26AM  4   weight we're going to give it from zero weight, none, all the

     10:27AM  5   way up to perfect weight, one hundred percent.  Right?

     10:27AM  6   A.  Yes, sir.

     10:27AM  7   Q.  Anywhere on that continuum from junk science to good

     10:27AM  8   science?

     10:27AM  9   A.  Yes, sir.

     10:27AM 10   Q.  Okay.  The first thing I want to talk about to aid the

     10:27AM 11   jury in kind of figuring out why you're here and what's going

     10:27AM 12   on is I'd like to talk about how it is you came to be employed

     10:27AM 13   by the lawyers for Akin Gump.  Now, as I understand it, you

     10:27AM 14   have previously worked for a lawyer named Perloff.  Is that

     10:27AM 15   right?

     10:27AM 16   A.  I have -- Well, been involved in approximately four cases

     10:27AM 17   with him, yes, sir.

     10:27AM 18   Q.  Now, Perloff is one of Mr. Macon's partners now, isn't he?

     10:27AM 19   A.  No, he's not.

     10:27AM 20   Q.  Who is he with, Perloff?

     10:27AM 21   A.  He's with Fulbright & Jaworski.

     10:27AM 22   Q.  Used to be one of Mr. Macon's partners?

     10:27AM 23   A.  He was a lawyer at Akin Gump at some point.

     10:27AM 24   Q.  Got it.  Okay.  So, Mr. Macon is a partner at Akin Gump

             25   and all these good lawyers are with Akin Gump except there's
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     10:28AM  1   another firm involved.  But Perloff then, when you first met

     10:28AM  2   him, was a lawyer at Akin Gump?

     10:28AM  3   A.  Yes.  Our first meeting was a telephone conversation.

     10:28AM  4   Q.  Now, one of the things that you do, I think you said your

     10:28AM  5   company kind of works for pharmiceutical companies from

     10:28AM  6   time-to-time.  You're a pharmacist?

     10:28AM  7   A.  Yes, sir.

     10:28AM  8   Q.  KCI certainly is in the medical device manufacturing

     10:28AM  9   business.  They're in it big time.  Right?

     10:28AM 10   A.  We do consulting both for -- for medical devices and for

     10:28AM 11   pharmiceutical companies, yes.

     10:28AM 12   Q.  So, KCI is the kind of a company that you do consulting

     10:28AM 13   work for?

     10:28AM 14   A.  It's -- it's within the set of companies we might do

     10:28AM 15   business with on a  --

     10:28AM 16   Q.  And you certainly hire yourself out -- your firm hires

     10:28AM 17   itself out for a fee to work as Mr. Macon calls expert

     10:28AM 18   witnesses in cases like this, lawsuits?

     10:28AM 19   A.  A small portion of our revenues as a company come from

     10:28AM 20   litigation support services.

     10:28AM 21   Q.  So, you first met Mr. Perloff when he was one of

     10:29AM 22   Mr. Macon's partners and you worked on several cases for him.

     10:29AM 23   You worked on Solvey versus Breckenridge.  You worked on Pedia

     10:29AM 24   Med versus Breckenridge.  You worked would Solvey versus Efex

     10:29AM 25   and you worked on Solvey versus Global.  Right?
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     10:29AM  1   A.  Yes, sir.

     10:29AM  2   Q.  For each of those cases your firm charged money?

     10:29AM  3   A.  Certainly.

     10:29AM  4   Q.  What is your firm's hourly rate?

     10:29AM  5   A.  My company bills me out for services like this at

     10:29AM  6   approximately $350 an hour.

     10:29AM  7   Q.  $350 an hour and up until today what would be

     10:29AM  8   approximately the total amount of charges that have

     10:29AM  9   accumulated for your company's time in doing the work that

     10:29AM 10   Mr. Macon brought you here to testify about?

     10:29AM 11   A.  Probably about $90,000 to help us pay for our employees

     10:29AM 12   and electricity and our rent.

     10:29AM 13   Q.  So, just to let us know, you're not here as a

     10:30AM 14   disinterested bystander in this particular case working for

     10:30AM 15   Mr. Macon.  You have either billed for, collected, or will be

     10:30AM 16   collecting up to $90,000.  Maybe more.

     10:30AM 17   A.  I've been I think appropriately compensated for the kinds

     10:30AM 18   of works that I've been asked to do, yes.

     10:30AM 19   Q.  I'm not suggesting anything to the contrary.  I just want

     10:30AM 20   us to be clear because we want to understand what weight, if

     10:30AM 21   any, to give your testimony.  Okay?  Do you follow me?

     10:30AM 22   A.  Yes, sir.

     10:30AM 23   Q.  Now, I'd like to talk a little bit, first of all, about --

     10:30AM 24   I'm going to call them the ground rules for what you've talked

     10:30AM 25   about.  Now, the Judge, in addition to the last instruction
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     10:30AM  1   that he gave the jury, he gave us some earlier instructions.

     10:30AM  2            MR. McCLANAHAN:  Stacey, would you please put up the

     10:30AM  3   Judge's preliminary instructions, page 25.

     10:30AM  4   BY MR. McCLANAHAN:

     10:30AM  5   Q.  I'll represent to you, sir, that His Honor gave us all

     10:30AM  6   these instructions at the beginning of the case.  On federal

     10:30AM  7   false advertising he said, Wake Forest and KCI also claim that

     10:31AM  8   defendants engaged in false advertising in connection with the

     10:31AM  9   marketing and sale of BlueSky's products.  To succeed on this

     10:31AM 10   claim, Wake Forest and KCI have the burden of proving each of

     10:31AM 11   the following by a preponderance of the evidence.  So, we

     10:31AM 12   start off by you understand, don't you, that there are several

     10:31AM 13   things that the jury -- that KCI has to prove to the jury by a

     10:31AM 14   preponderance of the evidence in order for them to find false

     10:31AM 15   advertising has occurred?

     10:31AM 16   A.  Yes, sir.

     10:31AM 17   Q.  Okay.  Now, what are -- all of these things include the

     10:31AM 18   following:  Number one, they've got to prove to the jury that

     10:31AM 19   defendants made a false or misleading statement of fact about

     10:31AM 20   the VAC or the Versatile 1 or both in a commercial

     10:31AM 21   advertisement or promotion.

     10:31AM 22            Now, you can see that this component has several

     10:31AM 23   parts to it, doesn't it?

     10:31AM 24   A.  Yes, sir.

     10:31AM 25   Q.  Let me tell you what they are.  For example, the jury's
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     10:32AM  1   got to first of all find that there was a statement of fact

     10:32AM  2   made.  Right?

     10:32AM  3   A.  Yes, sir.

     10:32AM  4   Q.  And it -- because you understand that -- that some

     10:32AM  5   statement, some words in the English language, some phrases

     10:32AM  6   are not statement of fact, they may be opinion, they may be

     10:32AM  7   other things beside fact.  Right?

     10:32AM  8   A.  Certainly.

     10:32AM  9   Q.  So, one thing the jury's got to figure out is has KCI

     10:32AM 10   proved they made a statement of fact and then if there is a

     10:32AM 11   statement of fact, then they've got to prove that it was

     10:32AM 12   either false or misleading.  Right?

     10:32AM 13   A.  Yes, sir.

     10:32AM 14   Q.  And it's got to be about the VAC or the Versatile 1 and

     10:32AM 15   it's got to be in a commercial advertisement or promotion.

     10:32AM 16   That's just element one.  All of those things have to be

     10:32AM 17   proved by KCI.  You understand that?

     10:32AM 18   A.  Okay.  Sure.

     10:32AM 19   Q.  The second element of the Judge's instruction was that the

     10:32AM 20   false or misleading statement of fact deceived or had the

     10:32AM 21   capacity to deceive a substantial segment of potential

     10:33AM 22   customers.  Let's look at the words in that, for example.  If

     10:33AM 23   we have found, if the jury has found that a statement of fact

     10:33AM 24   was made and it was false and misleading, for example, then

     10:33AM 25   KCI still has to prove that that false or misleading statement
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     10:33AM  1   of fact deceived or had the capacity to deceive a substantial

     10:33AM  2   segment of potential customers.  Not just a few, but a

     10:33AM  3   substantial segment.  Right?

     10:33AM  4   A.  Yes, sir.

     10:33AM  5   Q.  And not just anybody.  These have to be potential

     10:33AM  6   customers.  Right?

     10:33AM  7   A.  Yes, sir.

     10:33AM  8   Q.  I mean, if -- if -- if there's a -- if there's a false

     10:33AM  9   statement made that deceives people on the street, that

     10:33AM 10   doesn't count because we're talking about potential customers

     10:33AM 11   here.  Right?

     10:33AM 12   A.  Right.

     10:33AM 13   Q.  Okay.  I'm just trying to understand all the ground rules.

     10:33AM 14   Then, if all of those things occurred, then KCI still has to

     10:33AM 15   prove to the jury that the deception was material and that

     10:33AM 16   means that it tended to influence purchasing decisions.

     10:33AM 17   Right?

     10:33AM 18   A.  Yes, sir.

     10:33AM 19   Q.  So, for example, if -- if a -- if there was a false

     10:34AM 20   statement, and even if it deceived potential consumers or

     10:34AM 21   customers, if it is not proved that it influenced their

     10:34AM 22   purchasing decisions, it wouldn't meet the qualification,

     10:34AM 23   would it?

     10:34AM 24   A.  Okay.

     10:34AM 25   Q.  And then finally, KCI has to prove if all of those other
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     10:34AM  1   things are proved that Wake Forest and KCI were or are likely

     10:34AM  2   to be damaged by the false advertising.  And then the Judge

     10:34AM  3   said that the defendants deny these contentions and he'll

     10:34AM  4   explain in more detail at the end of the case what he wants

     10:34AM  5   them to consider.

     10:34AM  6            So, I'll represent to you that that's where -- that's

     10:34AM  7   what we've heard so far about this general category that

     10:34AM  8   you're here about.  Okay?

     10:34AM  9   A.  Okay.

     10:34AM 10   Q.  Now, the next thing I would like to talk about is some of

     10:34AM 11   those -- some of those terms and definitions that the Judge

     10:34AM 12   just gave us, and maybe we can agree on a few things.  For

     10:34AM 13   example, recall that we talked about there has to be a

     10:35AM 14   statement of fact.  Correct?

     10:35AM 15   A.  Yes, sir.

     10:35AM 16   Q.  Now, you would agree with me, I take it, that to be a

     10:35AM 17   statement of fact it's got to be measurable.  It's got to be

     10:35AM 18   capable of being measured?

     10:35AM 19   A.  I'm not sure I would agree with that.

     10:35AM 20   Q.  Okay.  So that for example if His Honor Judge Furgeson,

     10:35AM 21   concluded that a statement at issue must be a, quote, specific

     10:35AM 22   and measurable claim, capable of being proved false or being

     10:35AM 23   reasonably interpreted as a statement of objective fact, you

     10:35AM 24   would disagree with that?

     10:35AM 25   A.  No, I wouldn't disagree with that.   I can look at an
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     10:35AM  1   advertisement and determine whether it's false or not.  I

     10:35AM  2   don't have to measure my own beliefs.

     10:35AM  3   Q.  Well, you understand though that your belief is not the

     10:35AM  4   governing factor here, it's the jury's belief.

     10:35AM  5   A.  It's my job from my understanding to explain that process

     10:36AM  6   and how I made those determinations.

     10:36AM  7   Q.  And that the relevant part of your testimony here is not

     10:36AM  8   so much what you believe as a paid witness from KCI but

     10:36AM  9   whether or not the survey you have done lets you tell the jury

     10:36AM 10   that these doctors and nurses that you have surveyed believe

     10:36AM 11   it.  That's the issue.  Correct?

     10:36AM 12   A.  I was asked to do a survey to see if these people were

     10:36AM 13   indeed misled by this advertising.

     10:36AM 14   Q.  Now, you would also agree, I take it, that in America in

     10:36AM 15   the advertising business in America today, that puffing is

     10:36AM 16   allowed.  It's a -- it's an okay thing.  You would agree with

     10:36AM 17   that, wouldn't you?

     10:36AM 18   A.  We make large distinctions of the kind of work we do

     10:36AM 19   between consumer advertising and health care decision making

     10:36AM 20   and I think puffery as a concept is okay with candy bars and

     10:36AM 21   detergent but I don't think it's appropriate -- in fact, I

     10:36AM 22   know physicians don't like it when you do that in medical

     10:36AM 23   decision-making.

     10:37AM 24   Q.  If Judge Furgeson were to conclude that non-actionable

     10:37AM 25   puffery, meaning things that you don't get to sue about, that
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     10:37AM  1   non-actionable puffery comes in at least two possible forms,

     10:37AM  2   one, an exaggerated, blustering, and bursting statement upon

     10:37AM  3   which no reasonable buyer would be justified in relying or,

     10:37AM  4   two, a general claim of superiority over comparable products

     10:37AM  5   that is so vague that it can be understood as nothing more

     10:37AM  6   than mere expression of opinion.  If he says or he concludes

     10:37AM  7   that that kind of thing is just commercial puffery and is

     10:37AM  8   okay, you would agree or disagree with him on that?

     10:37AM  9   A.  I would defer to the Judge on that.

     10:37AM 10   Q.  Okay.  Now, I understand that -- that you have not seen

     10:37AM 11   any testimony from members of the buying public.  That is,

     10:37AM 12   what you have done is come in -- is do the survey, but you

     10:38AM 13   have not seen anybody say, you know, I am a buyer of the VAC

     10:38AM 14   and -- and I was confused by all of this stuff and I bought

     10:38AM 15   the BlueSky product and -- and it's because of these

     10:38AM 16   advertisements that you've talked about.  You have not seen

     10:38AM 17   that kind of testimony, have you?

     10:38AM 18   A.  I've -- I've seen depositions that stated that they

     10:38AM 19   believed that they were the same and that one was cheaper than

     10:38AM 20   the other, so I believe there's evidence in there.  Do I know

     10:38AM 21   the exact name of somebody that said that they were -- that

     10:38AM 22   they were deceived, no, I don't, but I've read testimony to

     10:38AM 23   that effect.

     10:38AM 24   Q.  Okay.  Now, you understand that there are really kind of

     10:38AM 25   two types of evidence that the jury might hear on this.  One
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     10:38AM  1   type of evidence would be testimony from a member of the

     10:38AM  2   buying public who comes in and says I'm a member of the buying

     10:38AM  3   public and here's what I did and the other kind of testimony

     10:38AM  4   is kind of inferential testimony, it's a survey like you've

     10:38AM  5   done.

     10:38AM  6   A.  The survey asks the decision-makers that are making the

     10:39AM  7   decisions on behalf of patients and on behalf of customers, so

     10:39AM  8   those are the people that we surveyed because that's the

     10:39AM  9   relevant survey population.

     10:39AM 10   Q.  Now, what I would like to do next is to talk about the two

     10:39AM 11   surveys -- the two articles that you have -- that you have

     10:39AM 12   used here.  By the way, before I -- before I get that, we

     10:39AM 13   heard about your degrees but I don't think I heard what

     10:39AM 14   schools you had gone to.  Where did you get your Bachelors

     10:39AM 15   degree?

     10:39AM 16   A.  I got my Bachelors degree in pharmacy from Drake

     10:39AM 17   University in Des Moine, Iowa.  That was 1985.

     10:39AM 18   Q.  Where did you get your Masters?  It was in business?

     10:39AM 19   A.  Yes.  I also got a Masters in Business Administration that

     10:39AM 20   I also got from Drake.

     10:39AM 21   Q.  Where did you get your phD?

     10:39AM 22   A.  My phD is from the University of  Mississippi in Oxford,

     10:39AM 23   Mississippi.

     10:39AM 24   Q.  That's the school that we call Old Miss?

     10:39AM 25   A.  Old Miss, yes.
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     10:39AM  1   Q.  As I understand it, you are -- you said that you're an

     10:39AM  2   adjunct professor there meaning you're not a full professor,

     10:39AM  3   you're not an associate professor, you're not an assistant

     10:39AM  4   professor.  You come in and teach a class from time-to-time?

     10:39AM  5   A.  I teach a class.  I guest lecture.  I'm currently sitting

     10:39AM  6   on a dissertation committee for one of the graduate students.

     10:40AM  7   Q.  Now, what you have done in -- in these ads -- the

     10:40AM  8   survey -- Oh, and, by the way, one other thing about the

     10:40AM  9   survey, I noticed in Mr. Macon's questions to you on your

     10:40AM 10   answers you said several times we asked them dot, dot, dot.

     10:40AM 11   We asked them this, we asked them that, and then you said in

     10:40AM 12   addition -- in answer to that they said or they -- whatever,

     10:40AM 13   and the point I simply wanted to make is in this survey that

     10:40AM 14   you actually sent out, there are no fill in the blank

     10:40AM 15   questions.  Everything is like a -- a check-off one, two, or

     10:40AM 16   three or -- that sort of thing.

     10:40AM 17   A.  That would be incorrect.

     10:40AM 18   Q.  Well, where are the -- where are the blanks that they fill

     10:40AM 19   in?  For example, do you say -- do you say in here anywhere,

     10:40AM 20   please tell me what your impression is from reading this.

     10:40AM 21   Write it out in words?

     10:40AM 22   A.  Yes.  It's very similar to an e-mail box.  We would ask

     10:41AM 23   them what is the main message of this ad and then give them

     10:41AM 24   what we call free text box that they can type a sentence or

     10:41AM 25   two stating what they believe the meaning of that
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     10:41AM  1   advertisement to be, yes.

     10:41AM  2   Q.  Okay.  Let's -- Let's talk about the two ads that you've

     10:41AM  3   talked about here then.

     10:41AM  4            MR. McCLANAHAN:  Stacey, can you put up plaintiff 193

     10:41AM  5   for me, please.

     10:41AM  6   BY MR. McCLANAHAN:

     10:41AM  7   Q.  I'm going to go through -- remember that one of the things

     10:41AM  8   that Judge Furgeson's instruction indicated is we've got to

     10:41AM  9   figure out first of all is this ad making a statement of fact

     10:41AM 10   before we ever get to the question whether the statement of

     10:41AM 11   fact is literally true or not.  Do you recall that?

     10:41AM 12   A.  Yes, sir.

     10:41AM 13   Q.  Let's talk about that.  Because what I want to do, I want

     10:41AM 14   to let the jury go through these ads and form their own

     10:41AM 15   conclusions about what's said in them.  Let's take the first

     10:41AM 16   one.  This one.  Is tearing out health tissue part of your

     10:41AM 17   negative pressure protocol?  Now, this is not -- this

     10:41AM 18   particular statement does not mention any company by name,

     10:42AM 19   does it?

     10:42AM 20   A.  It does not mention anybody by name.

     10:42AM 21   Q.  A protocol would be -- would be a way of doing something

     10:42AM 22   that a hospital or a medical provider would have.  That's a

     10:42AM 23   protocol.

     10:42AM 24   A.  Yes, sir.

     10:42AM 25   Q.  So, what this is asking is simply a question.  It's asking
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     10:42AM  1   a question.  Is tearing out healthy tissue part of your

     10:42AM  2   negative pressure protocol.  Would you agree with me?  There's

     10:42AM  3   a question mark at the end of that.

     10:42AM  4   A.  Yes.

     10:42AM  5   Q.  Okay.  It's not saying you are tearing out healthy tissue

     10:42AM  6   by what you're doing.  It's not saying we tear out healthy

     10:42AM  7   tissue or we don't tear out healthy tissue.  It's only asking

     10:42AM  8   a question, right?

     10:42AM  9   A.  Yes.  Questions like that are often used in advertisements

     10:42AM 10   to imply some direct competitor that may have evidence that

     10:42AM 11   something like that is being done.

     10:42AM 12   Q.  See, it's interesting.  My question was simpler than that.

     10:42AM 13   I just said it's a question, isn't it?

     10:42AM 14   A.  Yes.  But physicians have things in their mind that they

     10:43AM 15   know and when you make comparisons like that and ask questions

     10:43AM 16   like that, that's where you see these -- these findings at the

     10:43AM 17   end that they believe them to have the same therapy or, yes,

     10:43AM 18   this is being compared to the VAC.

     10:43AM 19   Q.  So, you cannot answer my question with a yes.  This is

     10:43AM 20   question, can you?

     10:43AM 21   A.  The words VAC is not there.

     10:43AM 22   Q.  That's not my question.  Is tearing out healthy tissue

     10:43AM 23   part of your negative pressure protocol.  Question mark.

     10:43AM 24   That's a question, isn't it?

     10:43AM 25   A.  That's a question.
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     10:43AM  1   Q.  And recall the jury is looking for statements of fact.

     10:43AM  2   A.  Okay.

     10:43AM  3   Q.  You remember that.  Now, introducing the Chariker-Jeter

     10:43AM  4   wound drainage kit.  You know from the evidence in this case I

     10:43AM  5   take it there is something called the Chariker-Jeter wound

     10:43AM  6   drainage kit?

     10:43AM  7   A.  Yes, sir.

     10:43AM  8   Q.  And you know at some point in time it was introduced?

     10:43AM  9   A.  Yes, sir.

     10:43AM 10   Q.  Okay.  So, there's nothing wrong with saying that, is

     10:43AM 11   there?

     10:43AM 12   A.  No.

     10:43AM 13   Q.  Okay.  Let's -- Let's blow up the rest of this, please,

     10:43AM 14   Stacey, right here.  The Chariker-Jeter kits have been used

     10:44AM 15   tens of thousands of times with no reports of tearing out

     10:44AM 16   healthy tissue.  Now, we can agree that is a statement of

     10:44AM 17   fact, isn't it?

     10:44AM 18   A.  Yes, sir.

     10:44AM 19   Q.  Okay.  Now, do you -- do you have any evidence for us

     10:44AM 20   that's a false statement, that the Chariker-Jeter kits have

     10:44AM 21   not been used tens of thousands of times?

     10:44AM 22   A.  I wouldn't know either way.

     10:44AM 23   Q.  And would you think it's a false statement that there

     10:44AM 24   are -- that there had been no reports of tearing out healthy

     10:44AM 25   tissue in any of the times that the Chariker-Jeter kits had
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     10:44AM  1   been used?

     10:44AM  2   A.  I haven't seen evidence either way.

     10:44AM  3   Q.  And next sentence.  Now there is a choice for you and your

     10:44AM  4   patients.  Do you see anything wrong with a statement that

     10:44AM  5   there's a choice for consumers out in the buying public?

     10:44AM  6   A.  No, but when there's only two products that provide

     10:45AM  7   negative pressure therapy and you're calling it an alternative

     10:45AM  8   or a choice, it's pretty clear who they are making a

     10:45AM  9   comparison to.

     10:45AM 10   Q.  How many competitors does KCI have in the wound treatment

     10:45AM 11   business?

     10:45AM 12   A.  There's multiple different ways of treating wounds, from

     10:45AM 13   my understanding, but there's only one other that provides

     10:45AM 14   negative pressure therapy.

     10:45AM 15   Q.  In fact, you were here yesterday when Mr. Ware testified

     10:45AM 16   that there were -- I forget the number, five or six.  I

     10:45AM 17   remember 3M and Johnson & Johnson and some other big names.

     10:45AM 18   One of them may be somebody that Roche bought, big

     10:45AM 19   pharmiceutical companies, that all compete with KCI, not just

     10:45AM 20   BlueSky, correct?

     10:45AM 21   A.  There's other ways to treat wounds, including gauze.

     10:45AM 22   Q.  This kit utilizes local negative pressure and offers a

     10:45AM 23   convenient and economical approach to wound drainage.  Now, do

     10:45AM 24   you have any information that it's incorrect to say this kit

     10:46AM 25   utilizes local negative pressure?
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     10:46AM  1   A.  I don't think it's incorrect.  It's one of two that

     10:46AM  2   provides that negative pressure therapy.

     10:46AM  3   Q.  And do you have any -- any information that -- that that

     10:46AM  4   kit is not convenient?  It's -- In fact, it's called the

     10:46AM  5   Chariker-Jeter Convenience Kit, as I recall.

     10:46AM  6   A.  I wouldn't -- I'm assuming it's convenient.

     10:46AM  7   Q.  Do you understand, sir, that what Mr. Weston has said when

     10:46AM  8   BlueSky was formed is that they found this article written by

     10:46AM  9   Chariker-Jeter and they put together a kit that would use all

     10:46AM 10   the component parts of that article for the convenience of

     10:46AM 11   somebody who wants to do that particular thing and that's why

     10:46AM 12   they call it the Chariker-Jeter Convenience Kit.  You don't

     10:46AM 13   dispute that, do you?

     10:46AM 14   A.  I wouldn't dispute that.

     10:46AM 15   Q.  Okay.  And it's named after the two pioneers in this

     10:46AM 16   field.  You have no dispute for us, I take it, that

     10:46AM 17   Dr. Chariker and Dr. Jeter were pioneers in this field?

     10:47AM 18   A.  I would not dispute that.

     10:47AM 19   Q.  And offers a practical and cost-effective alternative for

     10:47AM 20   treating difficult wounds.  Now, I think you said a few

     10:47AM 21   minutes ago that in the wound treatment business KCI has

     10:47AM 22   several competitors, five or six, including BlueSky.  Correct?

     10:47AM 23   A.  I said there's one other that provides negative therapy,

     10:47AM 24   negative pressure therapy and many alternative ways to treat

     10:47AM 25   difficult wounds.
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     10:47AM  1   Q.  Precisely.  You just said it again.  Many alternative ways

     10:47AM  2   to treat difficult wounds.  One of them is gauze.  You just

     10:47AM  3   mentioned that a second ago.

     10:47AM  4   A.  It's not negative pressure which is also in that

     10:47AM  5   paragraph.

     10:47AM  6   Q.  And the way that Johnson & Johnson chooses to treat

     10:47AM  7   difficult wounds and the way that Roche chooses to treat

     10:47AM  8   difficult wounds and the way that BlueSky chooses to treat

     10:47AM  9   difficult wounds and the way that KCI chooses to treat

     10:47AM 10   difficult wounds, and the way that all the other

     10:47AM 11   pharmiceutical companies might choose to treat difficult

     10:47AM 12   wounds can all be different, can't they?

     10:47AM 13   A.  It's patient specific.

     10:48AM 14   Q.  Now, this cost-effective.  I want to talk about those two

     10:48AM 15   words for a second.  Cost-effective.  Because you've added a

     10:48AM 16   whole bunch of other things to those words here.  You know

     10:48AM 17   what a dictionary is?

     10:48AM 18   A.  Yes, sir.  Is that a medical dictionary or a regular

     10:48AM 19   dictionary?

     10:48AM 20   Q.  Actually, this is the New International Webster's Concise

     10:48AM 21   Dictionary of the English language and that's what I'm talking

     10:48AM 22   about is the English language here.  Would you agree with me,

     10:48AM 23   sir, that a fair definition of the word -- of the word "cost"

     10:48AM 24   to start with, since we're talking about cost-effective, would

     10:48AM 25   be to have or require as a price.
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     10:48AM  1   A.  Certainly.

     10:48AM  2   Q.  Okay.  Cost.  Price.  Got that part.  Effective.

     10:48AM  3   Adjective.  Producing a desired effect or result.

     10:48AM  4   Cost-effective.  Producing a good price.  Common sense.

     10:49AM  5   Right?

     10:49AM  6   A.  That word alone, outside of the context of this kind of

     10:49AM  7   advertising and the way physicians look at that type of

     10:49AM  8   research, yeah, I would agree with you.

     10:49AM  9   Q.  Okay.  So, that is -- that is one of the -- of the two --

     10:49AM 10   of the two advertisements you've talked about here and the

     10:49AM 11   only other one --

     10:49AM 12            MR. McCLANAHAN:  Stacey, can you put up the first

     10:49AM 13   page only of plaintiff's 600.

     10:49AM 14   BY MR. McCLANAHAN:

     10:49AM 15   Q.  Now, you said that this one was -- was also offensive to

     10:49AM 16   you and I want to go through this.  First of all, I want to

     10:49AM 17   ask you, when you did your survey, as I understand it, you

     10:49AM 18   didn't give this particular ad as an ad all by itself to the

     10:49AM 19   people that looked at the surveys.  You combined it with

     10:49AM 20   another one, didn't you?

     10:49AM 21   A.  We put the two ads that we're showing today side-by-side

     10:49AM 22   in the web-based survey for them to review.

     10:49AM 23   Q.  So, if the jury is trying to decide to what degree of

     10:49AM 24   reliability are we going to give this survey of yours, one of

     10:50AM 25   the two advertisements that you say your survey indicated has
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     10:50AM  1   a problem, you didn't even submit by itself.  You put

     10:50AM  2   something else with it and that's what you put in your

     10:50AM  3   Internet survey.  Right?

     10:50AM  4   A.  We looked at all the materials of the advertisements that

     10:50AM  5   were -- that were distributed by KCI and we decided to use

     10:50AM  6   these two because they were representative of the core message

     10:50AM  7   that they were trying to provide as a company about their

     10:50AM  8   products.  My experience as a sales representative is that's

     10:50AM  9   the way this kind of -- this kind of information would be

     10:50AM 10   disseminated in the marketplace.

     10:50AM 11   Q.  So, the answer is yes --

     10:50AM 12   A.  Yes.

     10:50AM 13   Q.  -- you didn't show it to them by itself?

     10:50AM 14   A.  That is correct.

     10:50AM 15   Q.  Okay.  Now --

     10:50AM 16            MR. McCLANAHAN:  Now, by the way, Stacey, go back to

     10:50AM 17   the last one just a second.

     10:50AM 18   BY MR. McCLANAHAN:

     10:50AM 19   Q.  There's one I forget to ask you about.  Do you see this

     10:50AM 20   one right here, "better alternative".  Do you see that?

     10:51AM 21   A.  Yes, sir.

     10:51AM 22   Q.  Would you agree, sir, that the "better" is unquantifiable

     10:51AM 23   and, therefore, the word "better" is a statement of opinion,

     10:51AM 24   not a statement of fact?

     10:51AM 25   A.  It is a subjective rating meaning would rate it higher.
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     10:51AM  1   Q.  And so when Judge Furgeson asks the jury to look at facts,

     10:51AM  2   statement of facts here, we see this word "better", consider a

     10:51AM  3   better alternative, that's not a statement of fact, that's an

     10:51AM  4   opinion.  That's a typical word that is completely freely

     10:51AM  5   usable in commercial advertiseing in the United States, isn't

     10:51AM  6   it?

     10:51AM  7   A.  Yes, and in that context it looks like it's an answer to

     10:51AM  8   the question.

     10:51AM  9   Q.  In fact, you're aware, I take it, that there have been

     10:51AM 10   court decisions specifically saying the word "better" is not a

     10:51AM 11   statement of fact.

     10:51AM 12   A.  By itself.  That's why you test the ad as a whole to find

     10:51AM 13   out what physicians believe.

     10:51AM 14            MR. McCLANAHAN:  Now, let's go back, Stacey, to where

     10:52AM 15   we left off on exhibit 600.

     10:52AM 16   BY MR. McCLANAHAN:

     10:52AM 17   Q.  Okay.  Start at the top.  Chariker-Jeter wound drainage

     10:52AM 18   kit.  Nothing wrong with that.  That's just saying what this

     10:52AM 19   thing is.  Right?

     10:52AM 20   A.  Certainly.

     10:52AM 21   Q.  Convenience kit designed for wound drainage.  We've talked

     10:52AM 22   about that already.

     10:52AM 23   A.  Yes, sir.

     10:52AM 24   Q.  Okay.  Let's go down to the next one, Stacey.  Okay.  Now,

     10:52AM 25   I'll represent to you, sir, that this is a drawing taken
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     10:52AM  1   directly out of the Chariker-Jeter article.

     10:52AM  2   A.  Okay.

     10:52AM  3   Q.  You don't have any problem with that?

     10:52AM  4   A.  I don't have any problem with that.

     10:52AM  5   Q.  Okay.  The Chariker-Jeter wound drainage kit contains --

     10:52AM  6   and this is supposed to accurately list the contents.

     10:52AM  7   Correct?

     10:52AM  8   A.  This is trying to provide the types of things that this

     10:52AM  9   product provides as you're showing or detailing this product

     10:52AM 10   to the physician, yes.

     10:52AM 11   Q.  The only thing I'm trying to do is find out where the

     10:52AM 12   statements of facts are and where statements of opinions are

     10:52AM 13   so we can follow the Judge's instructions.

     10:53AM 14   A.  All right.

     10:53AM 15   Q.  Now, it says it's got in it, bullet point 1, wound drain

     10:53AM 16   made of 100% silicon.  You don't have any problem with that?

     10:53AM 17   A.  No.

     10:53AM 18   Q.  Next.  Impregnated gauze.  You don't have any problem with

     10:53AM 19   that?

     10:53AM 20   A.  No.

     10:53AM 21   Q.  Connecting tubing.  No problem with that?

     10:53AM 22   A.  No.

     10:53AM 23   Q.  Opsite cover dressing.  No problem there.  Right?

     10:53AM 24   A.  Correct.

     10:53AM 25   Q.  Connector.  No problem?
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     10:53AM  1   A.  Correct.

     10:53AM  2   Q.  Towel no problem?

     10:53AM  3   A.  Correct.

     10:53AM  4   Q.  Gloves no problem?

     10:53AM  5   A.  Correct.

     10:53AM  6   Q.  Tubing clamp no problem?

     10:53AM  7   A.  Correct.

     10:53AM  8   Q.  Okay.  Let's go to the next part.  Finally, there is a

     10:53AM  9   choice in wound drainage kits.  Now, to the extent that there

     10:53AM 10   is any other wound drainage kit out there, BlueSky is saying

     10:53AM 11   its got a wound drainage kit here and the consumer has a

     10:53AM 12   choice between them, right?

     10:53AM 13   A.  Sure.

     10:53AM 14   Q.  BlueSky Medical offers the Chariker-Jeter wound drainage

     10:53AM 15   kit that contains components that you need to drain some of

     10:53AM 16   those difficult wounds.  Now, that would be -- that would be a

     10:54AM 17   statement, I suppose, of opinion whether or not you need them

     10:54AM 18   to drain difficult wounds.  That would be the opinion of a

     10:54AM 19   medical person, I take it?

     10:54AM 20   A.  It's trying to show some level of value, yes.

     10:54AM 21   Q.  And the kit is very cost-effective.  We've talked about

     10:54AM 22   cost-effective.  We don't need to go over that phrase again.

     10:54AM 23   So then, we now have a quote down here.  We estimate that an

     10:54AM 24   average hospital can save between $100,000 to $500,000 the

     10:54AM 25   first year using our wound drainage kits.
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     10:54AM  1            Now, first of all, the word "estimate" is used, isn't

     10:54AM  2   it?

     10:54AM  3   A.  Yes.

     10:54AM  4   Q.  That is a statement of opinion.  It's not a statement of

     10:54AM  5   fact.  It's not saying that an average hospital will save

     10:54AM  6   anything.  It's saying we estimate.  It's our opinion.  Right?

     10:54AM  7   A.  It looks like a statement of fact to me, that we estimate.

     10:54AM  8   As a director of pharmacy, when I was director of pharmacy, if

     10:54AM  9   somebody came and gave me that claim and said we estimate this

     10:55AM 10   is what your savings are going to be, I would assume they

     10:55AM 11   meant somewhere between $100,000 and $500,000 so that they had

     10:55AM 12   some sort of evidence to support that statement.

     10:55AM 13   Q.  Okay.  Fair point.  Let's take it beyond that.  Therefore,

     10:55AM 14   if we finally have a statement of fact here, then the next

     10:55AM 15   thing for the jury to determine is, well, is it a true

     10:55AM 16   statement of fact or not.  For example, the verb "to

     10:55AM 17   estimate".  I guess what we need to find out, what the jury

     10:55AM 18   needs to find out if that's a true estimation is what does

     10:55AM 19   Mr. Weston or what does Mr. Johnson or whoever was working on

     10:55AM 20   this thing at BlueSky have to stay about whether or not they

     10:55AM 21   did estimate that an average hospital would save between

     10:55AM 22   100,000 and 500,000 dollars the first year using those kits.

     10:55AM 23   I mean, if they did estimate it that way, then it's not a

     10:55AM 24   false statement of fact.  If they did not estimate it that

     10:55AM 25   way, then it is.  Pretty open and shut, wouldn't you think?
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     10:55AM  1   A.  I would -- I would assume that there was some sort of

     10:55AM  2   evidence behind that statement if they said it.

     10:56AM  3   Q.  Okay.  And then -- and then the last thing here talks

     10:56AM  4   about who they are.  BlueSky Medical, a leader in suction

     10:56AM  5   technology, giving -- giving their address and that sort of

     10:56AM  6   thing, and -- and when they call themselves a leader in

     10:56AM  7   suction technology, that can also be another statement of

     10:56AM  8   opinion.  Correct?  It could be puffery, couldn't it?

     10:56AM  9   A.  I -- I guess I don't know how I would classify that.

     10:56AM 10   Q.  You understand --

     10:56AM 11   A.  It's a slogan probably more than anything.

     10:56AM 12   Q.  Fine.  I'll take that.  Because a slogan may be quite

     10:56AM 13   different from a statement of fact.  We're looking for

     10:56AM 14   statements of fact here.

     10:56AM 15   A.  It could be an objective, not a fact.  It could be what we

     10:56AM 16   want our company to be and envision our company to be, not

     10:56AM 17   what it is.

     10:56AM 18   Q.  Now, and -- and just so we'll clarify, again, this

     10:56AM 19   particular page by itself was not shown to your group.

     10:56AM 20   A.  The two pages were shown together.

     10:57AM 21   Q.  This page by itself, Plaintiff's Exhibit 600.0001, as an

     10:57AM 22   exhibit, as a page by itself, was not shown to your group

     10:57AM 23   saying give us your opinion on this page alone, was it?

     10:57AM 24   A.  That's true, yes.

     10:57AM 25   Q.  Now, when was -- when was this particular piece of paper
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     10:57AM  1   sent out, distributed by BlueSky?

     10:57AM  2   A.  It's my understanding that both of those are available on

     10:57AM  3   the web right now.  I don't know what the actual distribution

     10:57AM  4   date of those were.

     10:57AM  5   Q.  So, the answer is I don't know.

     10:57AM  6   A.  I don't know the original date of each of those, but I

     10:57AM  7   know both of them are available today.

     10:57AM  8   Q.  So, if, for example, if the jury -- if the jury were

     10:57AM  9   asking itself, well, you know, KCI is claiming damages for

     10:57AM 10   years and years and years here, when did this thing first come

     10:57AM 11   out and who it went to, you don't know the answer to that.

     10:57AM 12   All you know is its on their website today.

     10:57AM 13   A.  As an expert I was asked to emulate what I thought this

     10:57AM 14   would be like in the marketplace and having been a sales

     10:58AM 15   representative for a health care company, this is how I would

     10:58AM 16   assume that this kind of information would be relayed.

     10:58AM 17   Q.  I'm sorry.  I thought my question was a whole lot simpler

     10:58AM 18   than that and I think the answer was yes.  Right?

     10:58AM 19   A.  Ask it again, I'm sorry.  I -- I missed it, so --

     10:58AM 20       (Off-the-record question by counsel.

     10:58AM 21   Q.  Well, let me come back to it.  Okay.  Now, a couple of

     10:58AM 22   other points here.  I want to talk about the procedure that

     10:58AM 23   you followed here.  As I understand it, Judge Furgeson in his

     10:58AM 24   instructions to the jury told the jury that this was not a

     10:58AM 25   random sample, this was some other kind of a sample.  Okay?
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     10:59AM  1   A.  Yes.  We did not radomly sample from an entire population.

     10:59AM  2   We radomly sampled from a subset of that population.

     10:59AM  3   Q.  Now, what you actually did was you didn't actually do the

     10:59AM  4   sample itself.  As I understand it, you went to some other

     10:59AM  5   company called Delta somebody?

     10:59AM  6   A.  Delta Marketing Dynamics, yes.

     10:59AM  7   Q.  Delta Marketing Dynamics.  And where are they located?

     10:59AM  8   A.  Syracuse, New York.

     10:59AM  9   Q.  Okay.  And you basically asked Delta Marketing to find

     10:59AM 10   some people for you?

     10:59AM 11   A.  They have symptomatic ways of identifying people that are

     10:59AM 12   willing to participate in surveys like this and they work with

             13   many many companies in providing access to doctors and

             14   pharmacists and nurses in order to do this kind of research.

             15   Q.  So, the answer is yes, you asked them to come up with your

             16   group for you?

             17   A.  Yes.

             18   Q.  You didn't interview any of these people yourself?

             19   A.  I did not interview any of these people.  It was a

             20   web-based design, so --

             21   Q.  So, for example, when we all get telephone calls asking us

             22   to participate in a survey, one thing we can do is choose not

             23   to participate or we can choose to participate and if it's a

             24   telephone survey we are talking to somebody, aren't we?

             25   A.  Yes.
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              1   Q.  That's not the kind of suvey you did here?

              2   A.  We did not do it over the phone, no.

              3   Q.  Actually, what we did was much more rigorous than a phone

              4   poll like you mentioned.

              5   Q.  I'm sorry.  I thought I just asked if that's what you did.

              6   You didn't do that here, did you?

              7   A.  No, we did not.

              8            THE COURT:  Is this a good time for a short break?

              9            MR. McCLANAHAN:  Of course, Your Honor.

             10            THE COURT:  Why don't we take a ten minute break and

             11   then we will -- we will come back at ten after eleven and go

             12   to the now then hour.  Let's all rise for the jury.  And,

             13   Mr. Ramirez, will you lead the jury out.

             14            THE COURT:  Thank you so much.  Than a you may go

             15   ahead and step down, Mr. Reisetter.  We don't have anything

             16   over the noon hour today, do we?  Or do we not?

             17            MR. PARTRIDGE:  We have an issue about demonstratives

             18   that they want to use with their damage experts in which we

             19   raised an objection last night and we haven't discussed it yet

             20   so I don't know if there's a resolution.

             21            MR. MACON:  I think there may be a resolution --

             22       (Off-the-record discussion.)

             23

             24

             25
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     11:11AM 1       (Open court, jury present)

     11:16AM 2            THE COURT:  Okay.  Thank you, ladies and gentlemen.

     11:16AM 3  Please be seated.  And let's see.  Our good doctor is --

     11:16AM 4            MR. MACON:  -- missing in action, Your Honor.

     11:16AM 5            THE COURT:  -- missing.  Only for a moment, I'm

     11:16AM 6  sure.  Only for a moment.

     11:16AM 7            Mr. McClanahan, we'll go till the noon hour, and

     11:16AM 8  then we'll come back at 1:30.

     11:16AM 9            MR. MCCLANAHAN:  Thank you.  I don't guess anybody

     11:16AM10  wants to talk basketball till we get back.

     11:16AM11            THE COURT:  Well, tonight's game 6, NBA.  Ms.

     11:16AM12  Schonwald is an avid Mavericks fan, very upset about the call

     11:17AM13  last Sunday night.

     11:17AM14            Come on up, Doctor.  We're just talking basketball.

     11:17AM15  Please, if you would, take your seat.  And we will -- I told

     11:17AM16  everybody we'll go till the noon hour.

     11:17AM17            THE WITNESS:  Okay.

     11:17AM18            THE COURT:  Thank you very much.

     11:17AM19            Okay.  Yes, sir, Mr. McClanahan.

     11:17AM20            MR. MCCLANAHAN:  Thank you, Your Honor.

     11:17AM21  BY MR. MCCLANAHAN:

     11:17AM22  Q.  Dr. Reisetter, just to clarify one thing, on the judge's

     11:17AM23  instruction that he gave earlier, one of the elements was, in

     11:17AM24  addition to all the other things that Wake Forest and KCI were

     11:17AM25  damaged by the false advertising, and so the record is clear
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     11:17AM 1  on this, the only two advertisements that you have testified

     11:17AM 2  about that you tested, you cannot give us any information from

     11:17AM 3  a damage standpoint as to when those ads were issued or who

     11:17AM 4  saw them?

     11:17AM 5  A.  I do not know the date that they were issued.

     11:17AM 6  Q.  Okay.  Now, with regard to this testing stuff that we're

     11:18AM 7  doing -- talking about here, you would agree, wouldn't you,

     11:18AM 8  that there are different methodologies used in determining

     11:18AM 9  cost effectiveness, for example?

     11:18AM10  A.  Different methodologies used?

     11:18AM11  Q.  Yeah.  At your deposition, Page 10, line 13, part of your

     11:18AM12  answer was:  So there are many ways of determining cost

     11:18AM13  effectiveness.  And then your next answer, line 21:  To an

     11:18AM14  extent, I mean, there are -- there is -- there is different

     11:18AM15  methodologies to be used, and it depends on the research

     11:18AM16  question you're asking.  Whose perspective are you talking

     11:18AM17  about?  Is it cost effective to the hospital?  Is it cost

     11:18AM18  effective to the payer?  Is it cost effective to the patient?

     11:18AM19  So you might get different results in each of those issues

     11:18AM20  depending upon the perspective that you're researching.

     11:18AM21            That's a true statement that you made, isn't it?

     11:18AM22  A.  Yes, it is.

     11:18AM23  Q.  So one of the things that the jury needs to know in this

     11:19AM24  case is, from the standpoint of the survey that you did, whose

     11:19AM25  perspective are we talking about?  And -- because you can get

                                                                            2077

                                       Reisetter - Cross

     11:19AM 1  different methodologies if you're looking at the perspective

     11:19AM 2  of the hospital or the payer or the patient.

     11:19AM 3            Now, the only people -- the only groups that you

     11:19AM 4  tested were physicians and nurses, true?

     11:19AM 5  A.  That's true.

     11:19AM 6  Q.  And although physicians may write prescriptions and

     11:19AM 7  although nurses may carry out the physician's orders and that

     11:19AM 8  sort of thing, you understand that decisions about what to use

     11:19AM 9  are frequently made by hospital administrators?

     11:19AM10  A.  Usually it's a pharmacy and therapeutics committee that

     11:19AM11  makes those decisions.

     11:19AM12  Q.  Great.

     11:19AM13  A.  So it isn't just the hospital.  But yes, yeah.

     11:19AM14  Q.  So decisions about what to use, what to buy, who's going

     11:19AM15  to be confused or not, may be made by people other than the

     11:19AM16  doctors who prescribe or the nurses who administer, right?

     11:20AM17  A.  It's a committee of people.  For example, I sat on -- I'm

     11:20AM18  just trying to explain this.  I sat on a pharmacy and

     11:20AM19  therapeutics committee.  And you'd have somebody from risk

     11:20AM20  management there, and you'd have somebody from -- like a

     11:20AM21  physician there or a nurse there, the head of nursing often

     11:20AM22  times will be part of this committee, too, and they decide,

     11:20AM23  based on the evidence, what the best and appropriate therapy

     11:20AM24  is for patients within their hospital.

     11:20AM25  Q.  So --
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     11:20AM 1  A.  So they could look at advertisements or information that's

     11:20AM 2  available, clinical information comparing two products and

     11:20AM 3  decide which one they want to use in their hospital.

     11:20AM 4  Q.  You didn't have any risk managers in your group that you

     11:20AM 5  tested?

     11:20AM 6  A.  No, we didn't because --

     11:20AM 7  Q.  I just said, do you or not?  It's an easy answer.

     11:20AM 8  A.  No, we didn't.

     11:20AM 9  Q.  You didn't have any risk managers.  You didn't have any

     11:20AM10  hospital administrators, did you?

     11:20AM11  A.  We did not survey hospital administrators.

     11:20AM12  Q.  Now, doctors, the kind of people that you surveyed,

     11:21AM13  doctors -- and nurses, too, certainly, but especially

     11:21AM14  doctors -- tend to be very smart people, don't they?

     11:21AM15  A.  Yes.

     11:21AM16  Q.  They tend to be well educated?

     11:21AM17  A.  Absolutely.

     11:21AM18  Q.  They tend to be sophisticated?

     11:21AM19  A.  Yes.

     11:21AM20  Q.  Very sophisticated are your words, I think?

     11:21AM21  A.  Yes.

     11:21AM22  Q.  Now, the jury has heard testimony from a couple of

     11:21AM23  different doctors in this case who have said that they were

     11:21AM24  initially very skeptical about this whole negative pressure

     11:21AM25  stuff, and they were reluctant to use it until it was proved
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     11:21AM 1  to them.  And some of them it took years to prove to.  Okay?

     11:21AM 2  Just assume that with me.

     11:21AM 3  A.  Okay.

     11:21AM 4  Q.  What you're suggesting to us in this case is that these

     11:21AM 5  very smart, very sophisticated, very opinionated people are

     11:21AM 6  going to abandon all of their -- all of their knowledge and

     11:22AM 7  good thinking and decide to buy something else on one of these

     11:22AM 8  advertisements that they see.  I mean, that's kind of the

     11:22AM 9  bottom line of what you're saying, isn't it?

     11:22AM10  A.  That's not quite what we tested.  What we -- what we did

     11:22AM11  is we showed them the ad and then asked them:  Based on that,

     11:22AM12  what are your expectations of this product?  So it's slightly

     11:22AM13  different than what you said.

     11:22AM14  Q.  And if I asked you to recall one instance where any doctor

     11:22AM15  you were marketing to made a decision to use a product -- to

     11:22AM16  prescribe a product that you were marketing based solely on an

     11:22AM17  advertisement which might appear in a magazine, you would not

     11:22AM18  be able to cite a single one, would you?

     11:22AM19  A.  I would not be able to give you a name of a person that

     11:22AM20  had made that decision, no.

     11:22AM21  Q.  Now, we've heard Mr. Macon refer earlier in the case to

     11:22AM22  peer reviewed studies.  He said that there's something called

     11:22AM23  a peer reviewed study.  I'm sure you've heard of that term

     11:23AM24  before.

     11:23AM25  A.  Yes, I have.
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     11:23AM 1  Q.  Where a study is done according to scientific standards.

     11:23AM 2  Judge Furgeson mentioned scientific standards earlier that

     11:23AM 3  would be repeatable time and time again.  And a peer group

     11:23AM 4  looks at it and says:  Okay.  This is a good methodology.

     11:23AM 5  We're going to allow this to be done.  That's a peer reviewed

     11:23AM 6  study, correct?

     11:23AM 7  A.  Right.  I actually do that for two journals.

     11:23AM 8  Q.  And the truth of the matter is that you have not published

     11:23AM 9  any papers in any peer review articles or journals discussing

     11:23AM10  the subject of using internet or web-based surveys for this

     11:23AM11  kind of litigation research, have you?

     11:23AM12  A.  No, I have not.

     11:23AM13  Q.  In fact, one of the things that you did not do in this

     11:23AM14  case was use what we call a control group, did you?

     11:23AM15  A.  I used what we call a control question.

     11:23AM16  Q.  That's not my question.  Did you use a control group in

     11:23AM17  this survey?

     11:23AM18  A.  I did not use a control group.

     11:24AM19  Q.  A control group is one method used to identify preexisting

     11:24AM20  conditions, isn't it?

     11:24AM21  A.  Yes, it is.

     11:24AM22  Q.  Now, one of the things that I think Judge Furgeson may

     11:24AM23  have alluded to was repeatability of a study.  I think Mr.

     11:24AM24  Macon may have asked you some questions about this in your

     11:24AM25  direct testimony.  One of the things that gives us people,
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     11:24AM 1  perhaps jurors, confidence in knowing that somebody's study is

     11:24AM 2  good, is reliable, is trustworthy, is whether or not you can

     11:24AM 3  do the same study again tomorrow or next month or next year

     11:24AM 4  and get the same results.  If the results are repeatable, one

     11:24AM 5  thing we can feel good about is that it's a pretty good

     11:25AM 6  survey.  Would you agree with that statement?

     11:25AM 7  A.  Yeah.

     11:25AM 8  Q.  Okay.  Now, in this case if you were to go out in the next

     11:25AM 9  few days and replicate the very survey that you did here, ask

     11:25AM10  the same questions to a different sample group, the same size,

     11:25AM11  the same proportion of nurses and doctors, you cannot give us

     11:25AM12  a statistical confidence that you would get the same or

     11:25AM13  similar result, can you?

     11:25AM14  A.  According to Sherry Diamond -- or Dr. Sherry Diamond --

     11:25AM15  Q.  I'm not -- we're not --

     11:25AM16            MR. MACON:  Excuse me, Your Honor.  He keeps

     11:25AM17  interrupting.  Let him finish his --

     11:25AM18            THE COURT:  I'll allow the witness to answer.

     11:25AM19            You may answer.

     11:25AM20            THE WITNESS:  Okay.  I didn't calculate them because

     11:25AM21  it wouldn't have been proper for the kind of research that I

     11:25AM22  did, according to Dr. Diamond.  So no, I cannot give them to

     11:25AM23  you.  I'm sorry.

     11:25AM24  BY MR. MCCLANAHAN:

     11:25AM25  Q.  So the answer is:  No, I cannot give you -- I cannot give
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     11:25AM 1  you a statistical confidence level that I would get the same

     11:26AM 2  result if I did this same survey tomorrow or the next day.

     11:26AM 3  You just can't do it because you didn't do it, for whatever

     11:26AM 4  reason?

     11:26AM 5  A.  I cannot give a calculated confidence interval, yes.

     11:26AM 6  Q.  All right.  Now, you would agree that a web-based or

     11:26AM 7  internet-based survey is open to bias, wouldn't you?

     11:26AM 8  A.  Yes, as all surveys are.  Yes.

     11:26AM 9  Q.  You would agree that it can be another potential source of

     11:26AM10  bias to pay people to participate in the survey, wouldn't you?

     11:26AM11  A.  Yes.  You have to be careful.

     11:26AM12  Q.  Now, in this particular survey you say that after you went

     11:26AM13  to Delta to come recruit the people for you, you ended up with

     11:26AM14  75 physicians, right?

     11:26AM15  A.  Yes, sir.

     11:27AM16  Q.  But you do not know -- you cannot tell this jury how many

     11:27AM17  physicians were offered the opportunity to participate in the

     11:27AM18  survey that ended up with just 75, can you?

     11:27AM19  A.  It's my understanding --

     11:27AM20  Q.  Can you tell them how many, is my question?

     11:27AM21  A.  I can give you a range.

     11:27AM22  Q.  My question is, can you tell us the number, the exact

     11:27AM23  number?

     11:27AM24  A.  I cannot tell you the exact number.

     11:27AM25  Q.  Same question for nurses.  You do not know the number of
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     11:27AM 1  nurses that Delta had to go recruit to end up with the 60 or

     11:27AM 2  so that actually did the survey?

     11:27AM 3  A.  That one I actually do have a number.

     11:27AM 4  Q.  When your deposition was taken, on Page 49 --

     11:27AM 5            MR. MACON:  Excuse me, Your Honor.  He continuously

     11:27AM 6  interrupts him.

     11:27AM 7            THE COURT:  Well, let me see.  Let me just make

     11:27AM 8  sure.  Did you finish your answer?

     11:27AM 9            THE WITNESS:  Yeah.  Yes, I can give you a number.

     11:27AM10            THE COURT:  Okay.

     11:27AM11  BY MR. MCCLANAHAN:

     11:27AM12  Q.  When your deposition was taken just a few months ago,

     11:27AM13  April 11, 2006, Page 49, line 14, you were asked the question:

     11:28AM14  Same question for nurses.  Do you know how many nurses were

     11:28AM15  offered the opportunity to participate, such that you ended up

     11:28AM16  with 60 that actually did participate?

     11:28AM17            Your answer was:  No, I do not.

     11:28AM18            Was that an incorrect answer when you gave it?

     11:28AM19  A.  No.  That was not an incorrect answer.  I'm sorry.  I

     11:28AM20  cannot give you an exact number of people that were asked to

     11:28AM21  be doing this because what we did is we called people from a

     11:28AM22  known list.  So the number that I know is that I had 650

     11:28AM23  nurses that were on this list of certification.  And we called

     11:28AM24  them and asked them to participate.  So when we called them

     11:28AM25  and asked them to participate, I don't know how many actually
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     11:28AM 1  answered the phone that we talked to and asked to participate.

     11:28AM 2  So I can't give you an exact number there, but I do know how

     11:28AM 3  big that list was, if that clarifies things.

     11:28AM 4  Q.  So that out of a list of 650 or so nurses, you only -- you

     11:28AM 5  only surveyed 60 of these people, and the other 600 or so

     11:29AM 6  people you have no earthly idea what they would say on this

     11:29AM 7  survey.  You didn't ask them.

     11:29AM 8  A.  We sampled approximately ten percent of that list, yes.

     11:29AM 9  Q.  So the answer is:  No, I didn't ask them?

     11:29AM10  A.  No, I did not ask the other 90 percent.

     11:29AM11  Q.  Now, you told Mr. Macon about how you have done surveys

     11:29AM12  for companies that do market research.  And first of all, I

     11:29AM13  guess we all know that, for example, there are -- there are

     11:29AM14  election polls that get done that sometimes are not correct,

     11:29AM15  right?

     11:29AM16  A.  Yes.

     11:29AM17  Q.  Okay.  Now, as opposed to the kind of marketing surveys

     11:29AM18  that you do for a pharmaceutical company that's deciding how

     11:30AM19  it's going to go about selling a new aspirin or a new product

     11:30AM20  or whatever it is, if you're conducting a survey that's

     11:30AM21  designed to be used in court, where we do not want junk

     11:30AM22  science to influence a jury, to influence a judge, you would

     11:30AM23  agree with me, wouldn't you, that there should be a heightened

     11:30AM24  standard of validation for a survey to be used in a courtroom?

     11:30AM25  A.  Absolutely.
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     11:30AM 1  Q.  You agree with that?

     11:30AM 2  A.  Absolutely.

     11:30AM 3  Q.  One of the things that you did not give the physicians a

     11:30AM 4  chance to do in your survey was to check off no opinion,

     11:30AM 5  correct?

     11:30AM 6  A.  That is correct.

     11:30AM 7  Q.  In other words, you gave them a choice that they had to

     11:30AM 8  take.  And if they wanted to say, don't know or no opinion, if

     11:31AM 9  they wanted to have that option, you didn't give it to them?

     11:31AM10  A.  In the closed-ended questions, where that would have been

     11:31AM11  possible, I did not do that, yes.

     11:31AM12  Q.  Other people in your business who do surveys sometimes do

     11:31AM13  give the physicians a chance to say no opinion, don't they?

     11:31AM14  A.  Some do, usually not with physicians though.

     11:31AM15  Q.  So for example, in this particular survey, if -- let's

     11:31AM16  just say if all of them, if every single person asked in the

     11:31AM17  survey, really didn't have an opinion, they didn't have a way

     11:31AM18  to check that.  They were forced to give some kind of an

     11:31AM19  answer, weren't they?

     11:31AM20  A.  If they didn't have an opinion, they would have checked

     11:31AM21  either yes or no, yes.

     11:31AM22  Q.  Have you ever -- have you ever had one of these surveys,

     11:31AM23  maybe in buying a car -- I think maybe I had an experience

     11:31AM24  once where I tried to get a price for a car on the internet,

     11:32AM25  and I got back a survey question afterwards that said, which
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     11:32AM 1  of these choices is the closest to what actually happened?

     11:32AM 2  A.  Yes.

     11:32AM 3  Q.  And one of the choices -- like four choices or so -- the

     11:32AM 4  fourth one was, you know, you asked for a price and they

     11:32AM 5  refused to give it to you over the telephone.  If I want to

     11:32AM 6  say to myself, well, that's not what happened here.  I never

     11:32AM 7  did talk to them on the telephone.  I just sent an inquiry and

     11:32AM 8  got this response, but that's the closest one.  So I'm going

     11:32AM 9  to have to check yes.

     11:32AM10            That's what -- that's what happened in this

     11:32AM11  particular survey that you did, because they could not check

     11:32AM12  no opinion or not applicable or none of these apply.  They had

     11:32AM13  to check something that you would --

     11:32AM14  A.  I decided not to include that question, yes.

     11:33AM15  Q.  One of the other things that you don't know -- now, you

     11:33AM16  said that the physicians who did participate in this survey

     11:33AM17  were compensated.  They got some money, right?

     11:33AM18  A.  Correct.

     11:33AM19  Q.  So for example, one of the things that you don't know is,

     11:33AM20  let's say a physician gets the survey in and agrees to

     11:33AM21  participate because the physician would like to get the money

     11:33AM22  paid.  And the physician then forwards the survey to his or

     11:33AM23  her medical assistant and says:  Here's the survey.  Here's my

     11:33AM24  password.  Fill it out and send it in.

     11:33AM25            You don't know whether or not that happened with any
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     11:33AM 1  or all of the physicians in your survey, do you?

     11:33AM 2  A.  No.  I would see no reason that they would do it.  But

     11:33AM 3  you're right, no.

     11:33AM 4  Q.  And in choosing 75 physicians, what you basically did was,

     11:34AM 5  when you got up to the number 75 to participate, you shut it

     11:34AM 6  off, didn't you?

     11:34AM 7  A.  You shut it off at the predetermined sample size, yes.

     11:34AM 8  Q.  And if there had been -- if there had been hundreds of

     11:34AM 9  physicians out there who wanted to participate in such a

     11:34AM10  survey, wanted to have input, they would not have had a chance

     11:34AM11  because you cut it off at 75?

     11:34AM12  A.  At the predetermined sample size, yes.

     11:34AM13  Q.  Now, another thing that happens sometimes with

     11:34AM14  advertisements is that they get -- I think your word is their

     11:34AM15  impressions might erode over time, right?

     11:34AM16  A.  Yes, that's a concept of marketing.

     11:34AM17  Q.  For example, we all see Coca-Cola, Pepsi-Cola, those kind

     11:34AM18  of advertisements all the time.  And we constantly get

     11:34AM19  bombarded with just a reminder, you know.  We now see

     11:34AM20  commercials on TV where there's a great, beautiful, wonderful

     11:35AM21  story, very complicated.  And at the end there's nothing but a

     11:35AM22  little Nike swoosh on the bottom of it.  And we understand

     11:35AM23  that, aha, Nike is finally the guy that's sponsoring this.

     11:35AM24            And so repeated exposure is important in terms of

     11:35AM25  whether a consumer is, in fact, affected by an advertisement,
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     11:35AM 1  right?

     11:35AM 2  A.  Yes.  That's one of the variables, yes.

     11:35AM 3  Q.  And in this case you don't know -- not only do you not

     11:35AM 4  know when the two ads that you tested were released, not only

     11:35AM 5  do you not know who they went to exactly, but you also don't

     11:35AM 6  know how long or how many different times over time the

     11:35AM 7  consumer was exposed to the ad, do you?

     11:35AM 8  A.  I know who they went to.  I don't know how many times they

     11:35AM 9  were exposed to them, no.

     11:35AM10  Q.  So for example, if -- you would agree that of the people

     11:35AM11  who responded to your survey, if they stopped reviewing the

     11:36AM12  advertisement in question, that their impressions might erode

     11:36AM13  over time.  You would agree with that statement?

     11:36AM14  A.  Yes.  And you balance that with the opposite, yes.

     11:36AM15  Q.  So what happens here is that if I'm one of these

     11:36AM16  physicians taking the survey, I get the survey, I decide to do

     11:36AM17  it, I read it, I answer your questions and I send it in and

     11:36AM18  I'm through with it.  Unlike the real world where if it's

     11:36AM19  going to affect my buying decision, I might need to be exposed

     11:36AM20  to it time and time and time and time and time and time and

     11:36AM21  time and time again; otherwise -- otherwise, I would be

     11:36AM22  affected by what you called erosion of impressions over time?

     11:36AM23  A.  Yes.  If I can explain just a little bit.

     11:36AM24  Q.  Well, I'm sure Mr. Macon will invite you to explain all

     11:36AM25  you want.  I don't want to take my time for it now.
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     11:36AM 1  A.  Certainly.

     11:36AM 2  Q.  Now, in your pharmaceutical sales business, you've also

     11:36AM 3  learned -- and you probably teach this in your course at Ole

     11:37AM 4  Miss, something called relationship selling?

     11:37AM 5  A.  Yes, sir.

     11:37AM 6  Q.  We've all been to doctor's offices where we've seen the

     11:37AM 7  pharmaceutical salesmen come in.  And they're usually dressed

     11:37AM 8  quite nicely and have a little identification badge on and

     11:37AM 9  usually a satchel full of stuff.  And, you know, they give the

     11:37AM10  doctor samples, or whatever.  But part of this relationship

     11:37AM11  selling, I take it, is that certain salespeople build up a

     11:37AM12  camaraderie with the doctors by repeated calls?

     11:37AM13  A.  Yes, sir.  Yeah.  In fact, you described my job at Eli

     11:37AM14  Lilly very well.

     11:37AM15  Q.  Thank you.  And you actually teach such relationship

     11:37AM16  selling.

     11:37AM17            And so the concept of this survey here is we're

     11:37AM18  saying, look, let's say that there's a relationship going on.

     11:37AM19  Let's say that a very good salesperson from KCI -- because

     11:37AM20  they have close to a thousand of them, that we've heard from

     11:37AM21  the witnesses in this case, all of whom I'm sure are very

     11:37AM22  effective, very nice, very qualified, good salespeople.  And

     11:37AM23  these people are out making relationships with these doctors

     11:37AM24  and nurses and hospitals day in, day out, calling and calling

     11:38AM25  again, calling again, just like you did at Eli Lilly.  And
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     11:38AM 1  they have that relationship.

     11:38AM 2            We're now suggesting to the jury that all of the

     11:38AM 3  sudden they're going to abandon -- they're going to abandon

     11:38AM 4  everything that's been built up in that relationship on the

     11:38AM 5  strength of this ad.  That's the bottom line of what we're

     11:38AM 6  saying here, isn't it?

     11:38AM 7  A.  No.  Really what we tested was their impressions of their

     11:38AM 8  ad and their expectations of the ad.  So I guess I would

     11:38AM 9  disagree with that a little bit.

     11:38AM10  Q.  Well, now, Judge Furgeson's instruction earlier was that

     11:38AM11  if there's a statement of fact, and if it's false, and if it

     11:38AM12  deceived and if it deceives consumers and customers, does it

     11:38AM13  influence their purchasing decisions?  And you would agree

     11:38AM14  with me that the purchasing decisions that are made by doctors

     11:38AM15  and nurses and hospitals and others every day have a lot to do

     11:38AM16  with this relationship selling that you've just talked about?

     11:39AM17  A.  It could be one of the components, yes.

     11:39AM18  Q.  I mean, from the -- from the Judge's question standpoint,

     11:39AM19  we're not -- we're not interested in finding out here whether

     11:39AM20  somebody might be affected by the ad.  We're interested in

     11:39AM21  finding out will it change -- cause them to change their mind

     11:39AM22  about what they buy, as he said in his instruction, to

     11:39AM23  influence purchasing decisions.  You understand that's the

     11:39AM24  question for the jury?

     11:39AM25  A.  I understand that.  Yes, sir.
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     11:39AM 1  Q.  And if we wanted to find out about whether or not

     11:39AM 2  something was cost effective from the perspection (sic) of a

     11:39AM 3  patient or person, the perspective would involve knowing

     11:39AM 4  whether we're talking about patient co-pays, hospital co-pays,

     11:39AM 5  managed care insurance companies' reimbursement rates, each of

     11:39AM 6  those would require a different research to find out if a

     11:39AM 7  person or a patient saw something as cost effective?

     11:40AM 8  A.  Whose costs are you totalling up, yes.

     11:40AM 9  Q.  Now, just so we're clear, you're not familiar with either

     11:40AM10  the -- KCI's VAC or the BlueSky Versatile 1?

     11:40AM11  A.  I've touched them, held them, looked at them.  I'm vaguely

     11:40AM12  familiar with the concepts, yes.

     11:40AM13  Q.  You don't have any evidence that the KCI VAC heals faster

     11:40AM14  than the BlueSky Versatile 1, or vice versa?

     11:40AM15  A.  I would have to defer to the clinical experts in that

     11:40AM16  area.

     11:40AM17  Q.  In order to determine whether or not BlueSky is more cost

     11:40AM18  effective or the VAC is more cost effective, you would have to

     11:40AM19  do a direct comparison.  And you haven't done that, have you?

     11:40AM20  A.  You would have to do some sort of research that directly

     11:40AM21  compared the two, yes.

     11:40AM22  Q.  And if the person who's thinking in their head, cost

     11:40AM23  effective -- if they're thinking that that means to them

     11:40AM24  day-to-day cost, one can calculate the day-to-day cost of the

     11:41AM25  VAC versus the Versatile 1.  That's easy to do.  And you did
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     11:41AM 1  not do that, did you?

     11:41AM 2  A.  I did not do that.

     11:41AM 3  Q.  You didn't ask that question to the -- to the people in

     11:41AM 4  the survey?

     11:41AM 5  A.  Ask what question?

     11:41AM 6  Q.  The question about whether BlueSky or KCI's VAC is more

     11:41AM 7  cost effective on a day-to-day basis.

     11:41AM 8  A.  Yeah, I wouldn't ask that question.  No, I didn't.

     11:41AM 9  Q.  I mean, you know, for example, that the VAC KCI, I think,

     11:41AM10  charges maybe $80, $100, 120, whatever it is, dollars a day to

     11:41AM11  rent the VAC.  And the BlueSky devices, their kits and such,

     11:41AM12  are sold to people?

     11:41AM13  A.  Yes, I'm aware of that.

     11:41AM14  Q.  And you understand that some people might view, from a

     11:41AM15  cost effective standpoint, buying it at a low price is better

     11:41AM16  than paying a day rate to rent it.  Some people might see that

     11:41AM17  as being cost effective?

     11:41AM18  A.  That would be cost and research analysis, not cost

     11:41AM19  effective analysis, yes.

     11:42AM20  Q.  I thank you for your time.

     11:42AM21            MR. MCCLANAHAN:  Your Honor, I think that's all I

     11:42AM22  have.

     11:42AM23            THE COURT:  Thank you, Mr. McClanahan.

     11:42AM24            Mr. Sadler, who would be --

     11:42AM25            MR. SADLER:  Yes, sir.
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     11:42AM 1            THE COURT:  Who would be doing your part of the

     11:42AM 2  examination?  It will be you?

     11:42AM 3            MR. SADLER:  I'll do it.

     11:42AM 4            THE COURT:  Good.

     11:42AM 5                         CROSS-EXAMINATION

     11:42AM 6  BY MR. SADLER:

     11:42AM 7  Q.  Dr. Reisetter.

     11:42AM 8  A.  Yes, sir.

     11:42AM 9  Q.  Your work in this case goes back quite a few months,

     11:42AM10  really all the way back to the fall of 2004, doesn't it?

     11:42AM11  A.  Yes.  A little over a year and a half.

     11:42AM12  Q.  Okay.  So you've been working on this for a while?

     11:42AM13  A.  Right.

     11:42AM14  Q.  And during that period of time I assume you've had plenty

     11:42AM15  of occasions, and it's perfectly fine, to have met with these

     11:42AM16  lawyers to get steeped in the case and figure out what you're

     11:43AM17  supposed to do, right?

     11:43AM18  A.  Talked with them many times on the phone, met them a

     11:43AM19  couple, three times.

     11:43AM20  Q.  Certainly.  And that's all perfectly appropriate.  And I

     11:43AM21  assume during this whole process you asked for documents

     11:43AM22  related to the case, and they provided you things,

     11:43AM23  depositions, materials, advertisements, all of that, right?

     11:43AM24  A.  Yes.

     11:43AM25  Q.  Perfectly normal stuff that you would do as an expert
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     11:43AM 1  witness, right, sir?

     11:43AM 2  A.  Yes, sir.

     11:43AM 3  Q.  And in all of the conversations, in all of the materials

     11:43AM 4  they presented to you, there's absolutely nothing in there

     11:43AM 5  that indicates that my client, Medela, had anything to do with

     11:43AM 6  those ads; isn't that right?

     11:43AM 7  A.  I wouldn't know either way, no.

     11:43AM 8  Q.  Well, that's not quite how you answered it in your

     11:43AM 9  deposition.  So we need to go back to your deposition.  Please

     11:43AM10  pull that up.

     11:43AM11            MR. MACON:  Would you give us page and line, please?

     11:43AM12            MR. SADLER:  It'll come up in just a moment.

     11:43AM13            MR. MACON:  Okay.  I'll hold you to it.

     11:43AM14            MR. SADLER:  But it is Page 5, about line 12.

     11:44AM15            MR. MACON:  Thank you.

     11:44AM16  BY MR. SADLER:

     11:44AM17  Q.  So let's just be real clear.  In any of the materials that

     11:44AM18  Mr. Kinder -- and Mr. Kinder is the lawyer for KCI, right?

     11:44AM19  A.  Yes.

     11:44AM20  Q.  Okay.  And in any of the materials that Mr. Kinder

     11:44AM21  provided to you, told you about, were you presented with any

     11:44AM22  information to the effect that Medela had any role of any kind

     11:44AM23  in preparing or disseminating the advertisements?  You don't

     11:44AM24  have any information about that at all, do you?

     11:44AM25            MR. MACON:  I believe he can just read his exact

                                                                            2095

                                       Reisetter - Cross

     11:44AM 1  answer, Your Honor.

     11:44AM 2            THE WITNESS:  Yeah.  I have no information either

     11:44AM 3  way.

     11:44AM 4            MR. SADLER:  Okay.  Thank you, sir.

     11:44AM 5            No further questions.

     11:44AM 6            THE COURT:  Thank you very much.

     11:44AM 7            Well, Mr. Macon, why don't you talk to Dr. Reisetter

     11:44AM 8  for a few minutes here, about 15 minutes.  And then we'll take

     11:44AM 9  our noon break.

     11:44AM10            MR. MACON:  That'll be great, Your Honor.  Thank

     11:44AM11  you.

     11:44AM12                       REDIRECT EXAMINATION

     11:44AM13  BY MR. MACON:

     11:44AM14  Q.  Dr. Reisetter, there are various ways of misleading

     11:44AM15  people, aren't there?

     11:44AM16  A.  Yes, sir.

     11:45AM17  Q.  Thank you very much.

     11:45AM18            One way might be to ask a very narrow question and

     11:45AM19  not allow you to give a full answer?

     11:45AM20  A.  I guess, yes.

     11:45AM21  Q.  Okay.  I'm not going to go through all of them, but a

     11:45AM22  couple of them that I remember where you weren't allowed to

     11:45AM23  answer the question is, you were asked if you used a control

     11:45AM24  group.  And you said, no, I used a control -- and then you got

     11:45AM25  cut off.  What were you going to answer before you got cut

                                                                            2096

                                     Reisetter - Redirect

     11:45AM 1  off?

     11:45AM 2  A.  A control group is a way of controlling for bias.  You can

     11:45AM 3  use that or you can use what they call a control question.

     11:45AM 4  And both of those, the Dr. Sherry Diamond document that I've

     11:45AM 5  referred to, a chapter that I've referred to several times

     11:45AM 6  before, says both of them are acceptable research standards.

     11:45AM 7  And, in fact, the control question is used more frequently in

     11:45AM 8  this kind of research than the control group.

     11:45AM 9  Q.  And do you believe that you used the best scientific

     11:45AM10  survey techniques in doing this?

     11:45AM11  A.  Yes, I do, not only with general survey methodologies that

     11:46AM12  I know from my profession, but also depending on what I need

     11:46AM13  to look at for bringing stuff like this to litigation.

     11:46AM14  Q.  Another question you were -- you were asked and then cut

     11:46AM15  off, was did you -- did you have no opinion -- did you ask the

     11:46AM16  no opinion.  And you started to say something about you had

     11:46AM17  some open-ended questions.  Would you explain why a no

     11:46AM18  opinion --

     11:46AM19  A.  Yeah.  Open-ended questions are, what are your beliefs?

     11:46AM20  And like I said, you have an email box and you can type in

     11:46AM21  whatever you want to.  Those are open-ended questions.

     11:46AM22  Closed-ended questions are things like yes, no.  You check

     11:46AM23  either yes or check either no.  It doesn't make any sense to

     11:46AM24  ask, do you -- do you not have an opinion when you're doing

     11:46AM25  open-ended questions.  It just doesn't make any sense.
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     11:46AM 1  Closed-ended questions, for example, yes, no, you have two

     11:46AM 2  ways of doing that.  You can do, yes, no, no opinion, or you

     11:46AM 3  could do yes, no.  And the jury is a little out on that,

     11:47AM 4  depending on what you're researching, what's the best way.

     11:47AM 5  Q.  By the way, that's probably not the best analogy there to

     11:47AM 6  use.  When you say the jury's out, you don't mean this jury is

     11:47AM 7  out?

     11:47AM 8  A.  No.  Absolutely.

     11:47AM 9  Q.  Why don't you use a different analogy?

     11:47AM10  A.  I'll use a different analogy.  What Sherry Diamond says is

     11:47AM11  that both are acceptable, and it's up to the research to

     11:47AM12  decide.  So I dig deeper and find out what's appropriate when

     11:47AM13  you're asking physicians questions, to include a no opinion or

     11:47AM14  not include a no opinion.  And the research says that if

     11:47AM15  you've got highly educated people that are highly involved in

     11:47AM16  what they're doing, they probably have an opinion.  So it

     11:47AM17  isn't necessary to put no opinion in there because people

     11:47AM18  could check no opinion even if they actually do have an

     11:47AM19  opinion.  So it goes both ways.

     11:47AM20            So I deferred to that piece of research or that

     11:47AM21  stream of research and said, it's probably not appropriate to

     11:47AM22  do it when you're doing research with physicians.  In fact,

     11:47AM23  it's pretty common, and that's what we do in our business,

     11:48AM24  too, is don't do that unless there's a specific reason that we

     11:48AM25  feel we need to.

                                                                            2098

                                     Reisetter - Redirect

     11:48AM 1  Q.  Let me talk about something else you were cut off.  On the

     11:48AM 2  question -- the really hardcore question is what was the

     11:48AM 3  message, did you just have boxes and you checked off, I

     11:48AM 4  thought the message cost effective, I thought the message was

     11:48AM 5  this, or did you allow them to put -- fill in whatever they

     11:48AM 6  thought?

     11:48AM 7  A.  We allowed them to put in whatever they thought.  And, in

     11:48AM 8  fact, what we asked them to do is, what is the main message of

     11:48AM 9  this?  And then the next question was, what does this mean to

     11:48AM10  you?  And then we looked at those and grouped those by the

     11:48AM11  types of words that they used.  And that's where those numbers

     11:48AM12  came from, is that the percentages that you saw earlier today,

     11:48AM13  those percentages said that one of those main messages was one

     11:48AM14  of cost.

     11:48AM15  Q.  Okay.  Now, let's go to another place you were cut off,

     11:48AM16  confidence intervals.  Okay.  Do you have confidence that, as

     11:48AM17  the Judge said, this was -- this -- that you would have

     11:48AM18  substantially the same results, a rough indicater of the same

     11:49AM19  results, not the precise results -- do you have confidence

     11:49AM20  personally about it?

     11:49AM21  A.  Absolutely.

     11:49AM22  Q.  And is there a reason that you didn't go make this

     11:49AM23  mathematical calculation?

     11:49AM24  A.  I did not do that mathematical calculation because sherry

     11:49AM25  diamond said or Dr. Diamond I should call her respectfully.
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     11:49AM 1  Dr. Diamond said that it's not appropriate for this kind of

     11:49AM 2  research to do that.

     11:49AM 3  Q.  And that doctor is the one who wrote the chapter on

     11:49AM 4  surveys for the federal judiciary?

     11:49AM 5  A.  Yes, sir.

     11:49AM 6  Q.  Okay.  Now, let's talk about a different type of

     11:49AM 7  misleading.  You were -- you were asked, well, none of these

     11:49AM 8  ads were put in there by themselves.  You remember being asked

     11:49AM 9  that question?

     11:49AM10  A.  Yes, sir.

     11:49AM11  Q.  Okay.  And you tried to explain, but you were cut off.

     11:49AM12  There were two ads that you -- that you tested, correct?

     11:49AM13  A.  Yes, sir.

     11:49AM14  Q.  And what was put with the ads?  Were they just both put

     11:49AM15  up?  Is that what you did?

     11:49AM16  A.  Yeah.  In a web-based survey, I wanted them to have the

     11:49AM17  ability to see both of those on the same screen, rather than

     11:50AM18  having to scroll back from one screen to another as they were

     11:50AM19  reviewing these.  So we put them side by side on the same

     11:50AM20  screen for them to review.

     11:50AM21  Q.  Okay.  Well, let's -- now, you were asked, well, how do

     11:50AM22  you know various things.  Let's show you what you -- let's

     11:50AM23  show you the transcript from this case.  And when Richard --

     11:50AM24  I'm sorry.  This is the deposition of Tim Johnson, the vice

     11:50AM25  president.  Would you go to Page 193, please?  It says, clip
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     11:50AM 1  TJ02.

     11:50AM 2       (Playing video)

     11:50AM 3            QUESTION:  Let's take the one that says, is tearing

     11:50AM 4  out healthy tissue part of your negative pressure protocol.

     11:50AM 5  It's Bates stamped BlueSky 8637.  You see that?

     11:50AM 6            ANSWER:  Yes.

     11:50AM 7            QUESTION:  Is this a document that was prepared by

     11:50AM 8  BlueSky and distributed by BlueSky?

     11:51AM 9            ANSWER:  Yes.

     11:51AM10            QUESTION:  Was that distributed to the same mailing

     11:51AM11  list that you've previously referred to?

     11:51AM12            ANSWER:  I believe so.

     11:51AM13            QUESTION:  To the best of your knowledge, have

     11:51AM14  thousands of these documents been distributed to doctors,

     11:51AM15  nurses and hospitals and your distributors?

     11:51AM16            ANSWER:  I believe so.

     11:51AM17            QUESTION:  To the best of your knowledge is -- and

     11:51AM18  have these documents been available to people at conventions

     11:51AM19  and trade shows?

     11:51AM20            ANSWER:  Yes, sir.

     11:51AM21            QUESTION:  And is the intended audience of this

     11:51AM22  document, the doctors and nurses in wound care?

     11:51AM23            ANSWER:  Yes.

     11:51AM24            QUESTION:  Who prepared the substance of this

     11:51AM25  document?
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     11:51AM 1            ANSWER:  Once again, Richard primarily prepares, and

     11:51AM 2  then I contribute to edits.

     11:51AM 3            QUESTION:  The first line of text says, the

     11:51AM 4  Chariker-Jeter have been used tens of thousands of times with

     11:51AM 5  no report of tearing out healthy tissues.  What is your basis

     11:51AM 6  for saying they've been used tens of thousands of times?

     11:52AM 7            ANSWER:  I did not make that statement.  I didn't --

     11:52AM 8  say that we've sold a large quantity of kits and drains, and

     11:52AM 9  we know that this has been used very often.  I don't know

     11:52AM10  where or why Richard used that particular statement.

     11:52AM11       (Video stopped)

     11:52AM12  BY MR. MACON:

     11:52AM13  Q.  You see Mr. Johnson disclaims any knowledge of where this

     11:52AM14  information came from?

     11:52AM15  A.  Yes, sir.

     11:52AM16            MR. MCCLANAHAN:  Your Honor, objection to the

     11:52AM17  commentary by Mr. Macon.  That wasn't a question.

     11:52AM18            THE COURT:  I'll sustain.  It'll speak for itself.

     11:52AM19            MR. MACON:  Thank you.

     11:52AM20  BY MR. MACON:

     11:52AM21  Q.  Let's see what Mr. Weston had to say about these ads.

     11:52AM22  This is from the trial transcript.

     11:52AM23            QUESTION:  And this is another place where you say,

     11:52AM24  the last paragraph, we estimate that an average hospital can

     11:52AM25  save between a hundred thousand to 500,000 the first year,
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     11:52AM 1  using our wound drainage kit.

     11:53AM 2  BY MR. MACON:

     11:53AM 3  Q.  Do you recall that's out of the ad that you said was false

     11:53AM 4  and misleading?

     11:53AM 5  A.  Yes, sir.

     11:53AM 6            QUESTION:  Is there any independent study that shows

     11:53AM 7  you can save a hundred thousand or 500,000 a year using a

     11:53AM 8  BlueSky product?

     11:53AM 9            ANSWER:  Well, again, I'd go to the Chariker-Jeter

     11:53AM10  study because we use Chariker-Jeter kits and technology.  And

     11:53AM11  they certainly show a considerable savings using that product.

     11:53AM12            QUESTION:  Sir, is there any study that specifically

     11:53AM13  says an average hospital can save between a hundred thousand

     11:53AM14  to $500,000 in a year, using the BlueSky product?

     11:53AM15            ANSWER:  Aside from what I just mentioned, no.

     11:53AM16  BY MR. MACON:

     11:53AM17  Q.  That was the trial transcript of Mr. Weston.

     11:53AM18            Based on what you see, do you have -- do you have a

     11:53AM19  belief that there's any support for these statements?

     11:53AM20  A.  It's my understanding that there's no support for those

     11:53AM21  statements.

     11:53AM22  Q.  Okay.  And let's go -- let's go back to what you were

     11:53AM23  being asked about.  Let's go to the preliminary instructions.

     11:54AM24  And go to Page 25.  Do you believe that the defendants made a

     11:54AM25  false or misleading statement of fact about the VAC or the
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     11:54AM 1  Versatile 1, or both, in a commercial advertisement or

     11:54AM 2  promotion?

     11:54AM 3  A.  I'm sorry.  I thought you were reading.  Was that a

     11:54AM 4  question?

     11:54AM 5  Q.  That was a question.  I'm sorry.

     11:54AM 6  A.  Okay.

     11:54AM 7  Q.  Do you --

     11:54AM 8  A.  Try that again.

     11:54AM 9  Q.  Do you believe that the defendants made a false or

     11:54AM10  misleading statement of fact about the VAC or the Versatile 1

     11:54AM11  in a commercial advertisement or promotion?

     11:54AM12  A.  Yes, I do.

     11:54AM13  Q.  Do you believe, number two -- I'm going to start -- I'm

     11:54AM14  going to start -- do you believe the false or misleading

     11:54AM15  statement of fact deceived or had the capacity to deceive a

     11:54AM16  substantial segment of potential customers?

     11:54AM17  A.  Yes, I do.

     11:54AM18  Q.  Now, would you explain why you believe it had the capacity

     11:54AM19  to deceive?

     11:54AM20  A.  Because I've been doing this for 20, 25 years, and I

     11:55AM21  understand the way these materials are used in the

     11:55AM22  marketplace.  I understand the way that these materials are

     11:55AM23  around the core message.  And the core message in this case

     11:55AM24  was that we're the same efficacy, but we cost less.  And I

     11:55AM25  know that that information gets disseminated down.  And we
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     11:55AM 1  have evidence of that in the trial.  It's disseminated down,

     11:55AM 2  and people make decisions.

     11:55AM 3            And if that's their -- if that's their core message,

     11:55AM 4  and if that's their reason to believe in their product, and

     11:55AM 5  they got sales, that's almost evidentiary that that strategy

     11:55AM 6  worked.

     11:55AM 7  Q.  And number three, do you believe the deception tended to

     11:55AM 8  influence purchasing decisions?

     11:55AM 9  A.  Tended or intended.  Yes.

     11:55AM10  Q.  And Mr. Ware, other people, have talked about the fourth,

     11:55AM11  the damage.

     11:55AM12            Dr. Reisetter, do you believe that you conducted

     11:55AM13  your survey in a fair and scientific manner?

     11:55AM14  A.  Yes, I certainly did.

     11:55AM15  Q.  And do you believe that it showed that BlueSky's ads are

     11:56AM16  false and misleading?

     11:56AM17  A.  Yes, I do.

     11:56AM18            MR. MACON:  Thank you.

     11:56AM19            THE COURT:  Thank you very much.  Anything further,

     11:56AM20  Mr. McClanahan?

     11:56AM21            MR. MCCLANAHAN:  No, thank you, Your Honor.

     11:56AM22            THE COURT:  Thank you.  Mr. Sadler?

     11:56AM23            MR. SADLER:  No, sir.

     11:56AM24            THE COURT:  Then you may step down.  Thank you so

     11:56AM25  much, Dr. Reisetter.  Watch those -- that first step.  Thank
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     11:56AM 1  you so much.

     11:56AM 2            Ladies and gentlemen, it's our noon break.  And

     11:56AM 3  we'll be in recess until 1:30.  All rise for the jury.  And

     11:56AM 4  Mr. Ramirez, will you lead the jury out?

     11:56AM 5       (Jury leaves courtroom)

     11:56AM 6            THE COURT:  Thank you very much.  We'll be back here

     11:56AM 7  at 1:30.

     11:57AM 8       (Recess)
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          1               *-*-*-*-*-*-*-*

12:57PM   2               (Change of court reporters.)

 2:02PM   3               THE COURT:  Thank you, ladies and gentlemen.  Please

 2:02PM   4     be seated.

 2:02PM   5               And, Ms. Cowart, are you ready for the next

 2:02PM   6     deposition witness?

 2:02PM   7               MS. COWART:  That is correct, Your Honor.

 2:02PM   8               THE COURT:  Great.  I see you are sitting in the

 2:02PM   9     first chair.

 2:02PM  10               MS. COWART:  Yes, I am.

 2:02PM  11               Good afternoon, ladies and gentlemen.  You are going

 2:02PM  12     to see the deposition of a physician from Marshall, Missouri,

 2:02PM  13     Dr. Thomas Conder.  I believe you have received your picture

 2:02PM  14     page for him.

 2:02PM  15               Thank you, Your Honor.

 2:02PM  16               THE COURT:  Thank you, Ms. Cowart, so much.  Okay.

 2:02PM  17     Yes, sir.  We are ready to go.

 2:02PM  18               (Videotape played, as follows:)

 2:02PM  19     Q.  Can you please tell us your full name, sir.

 2:02PM  20     A.  Thomas Charles Conder, D.O.

 2:02PM  21     Q.  And, Dr. Conder, where do you practice medicine?

 2:02PM  22     A.  Marshall, Missouri, Fitzgibbon Hospital, specifically.

 2:02PM  23     Q.  And as part of your work as a physician in Marshall,

 2:03PM  24     Missouri, what does your practice involve?

 2:03PM  25     A.  I am a general surgeon.  It encompasses most any type of
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 2:03PM   1     malady that involves a surgical procedure, everything from

 2:03PM   2     removing warts to removing large organs from the body.

 2:03PM   3     Q.  Are you licensed to practice medicine in any states?

 2:03PM   4     A.  In the state of Missouri, yes.

 2:03PM   5     Q.  And is your license current?

 2:03PM   6     A.  Yes.

 2:03PM   7     Q.  When you have been looking at chronic wounds and treating

 2:03PM   8     them with patients, have you become familiar with KCI's wound

 2:03PM   9     VAC?

 2:03PM  10     A.  Yes.

 2:03PM  11     Q.  How many different patients do you believe you have

 2:03PM  12     treated with KCI's wound VAC?

 2:03PM  13     A.  I would say conservatively around 100.

 2:03PM  14     Q.  And what has your experience been with KCI's wound VAC?

 2:03PM  15     A.  I have been very impressed with its success.

 2:03PM  16     Q.  When you look at your experience with the VAC and how it

 2:03PM  17     works in healing patient's wounds, in your mind, is it a

 2:04PM  18     cost-effective product?

 2:04PM  19     A.  Yes.

 2:04PM  20     Q.  And why is it a cost-effective product?

 2:04PM  21     A.  Simply in the -- from the very base thing -- the base

 2:04PM  22     result of alleviating pain and suffering.  The shorter period

 2:04PM  23     of time that a patient has to endure pain and suffering, then

 2:04PM  24     the more cost-effective it is, as far as I am concerned, and

 2:04PM  25     the wound VAC, in my opinion, does that.
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 2:04PM   1               It closes wounds directly, quickly, effectively,

 2:04PM   2     alleviating the pain and suffering that wounds cause, and it

 2:04PM   3     does it in a timely manner, much, much, much faster than any

 2:04PM   4     other treatments that I have experienced, either doing

 2:04PM   5     nothing, optimizing the patient's health status, using

 2:05PM   6     chemical debridement, using different types of wound covering,

 2:05PM   7     different types of dressings, all of those things that we do

 2:05PM   8     to wounds.  The wound VAC, in my opinion, is far superior in

 2:05PM   9     closing wounds than anything else that I have ever found.

 2:05PM  10     Q.  As part of your practice as a physician, have you become

 2:05PM  11     familiar with a product known as the Versatile 1?

 2:05PM  12     A.  Yes.

 2:05PM  13     Q.  And how did you become familiar with the product known as

 2:05PM  14     the Versatile 1?

 2:05PM  15     A.  It was shortly after arriving in Marshall.  I was

 2:05PM  16     consulted on several wounds, both in the hospital and in the

 2:05PM  17     nursing home, and I inquired about getting a wound VAC for

 2:05PM  18     these patients, and the hospital supply department informed me

 2:05PM  19     that they had been approached by another company that had a

 2:06PM  20     device that would do what the wound VAC did, and would like me

 2:06PM  21     to use their device, that they would come and show me how to

 2:06PM  22     use it and put it on my patients, and that it was a cost

 2:06PM  23     savings to the patient.  I was all for that.

 2:06PM  24     Q.  You were all for a cost savings?

 2:06PM  25     A.  Absolutely, absolutely.
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 2:06PM   1     Q.  After you first learned of the Versatile 1, did you meet

 2:06PM   2     with anyone to discuss that product?

 2:06PM   3     A.  Yes, I did.

 2:06PM   4     Q.  And who did you meet with to talk about that product?

 2:06PM   5     A.  I believe it was a representative out of Kansas City.

 2:06PM   6     Q.  And did they tell you that they have the Versatile 1

 2:06PM   7     available for use by physicians like you?

 2:06PM   8     A.  Yes.

 2:06PM   9     Q.  And did they describe the Versatile 1 to you?

 2:06PM  10     A.  Yes, they did.

 2:07PM  11     Q.  And how did they describe the Versatile 1 to you?

 2:07PM  12     A.  I originally spoke with her I believe briefly on the

 2:07PM  13     phone, and then she came to the hospital.  I was specific in

 2:07PM  14     my inquiry about the use of negative pressure in closing

 2:07PM  15     wounds, because I've used other methods of wound drainage in

 2:07PM  16     the past, and I was not interested in that particular aspect

 2:07PM  17     of wound care on the patients that I had in mind to use this

 2:07PM  18     product on, and so I inquired specifically about negative

 2:07PM  19     pressure, and she assured me that this device was the same as

 2:07PM  20     the wound VAC.  We just use a different substrate in the

 2:07PM  21     wound.

 2:07PM  22     Q.  What was your understanding of how the clinical outcomes

 2:07PM  23     with the Versatile 1 would compare to the clinical outcomes of

 2:07PM  24     KCI's wound VAC, based on your discussions with Ms. Richards?

 2:08PM  25     A.  I was given the impression that the two machines would
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 2:08PM   1     work the same.

 2:08PM   2     Q.  Based on your discussions about the Versatile 1, did you

 2:08PM   3     decide to use the Versatile 1 as part of your practice?

 2:08PM   4     A.  Yes.

 2:08PM   5     Q.  And why did you decide to use the Versatile 1 as part of

 2:08PM   6     your practice?

 2:08PM   7     A.  I was under the impression that the results would be the

 2:08PM   8     same as what I had experienced with the wound VAC, so at a

 2:08PM   9     cost savings to these patients with the -- you know, the

 2:08PM  10     results that I was looking for, I knew that I would get with

 2:08PM  11     the wound VAC.

 2:08PM  12               They were willing to come to the hospital, put the

 2:08PM  13     dressings on my patients, put the machine on, show me what

 2:08PM  14     their technique was.  I was all -- I was in favor of that.

 2:09PM  15     Q.  On how many patients did you use the Versatile 1?

 2:09PM  16     A.  I actually used it on four patients.

 2:09PM  17     Q.  And just generally, and we will talk specifically about

 2:09PM  18     the results with each patient, based on what you saw the

 2:09PM  19     Versatile 1 do with those four patients, how did it compare to

 2:09PM  20     KCI's wound VAC?

 2:09PM  21     A.  I was not pleased with the results of using the Versatile

 2:09PM  22     1.

 2:09PM  23     Q.  What was your biggest concern with how the Versatile 1

 2:09PM  24     permitted clinically with your patients?

 2:09PM  25     A.  It didn't -- it really did not do the job that I expected
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 2:09PM   1     it to do from my experience using the wound VAC.  It didn't

 2:09PM   2     work.

 2:09PM   3     Q.  And based on your experience, and based on your experience

 2:09PM   4     with those four patients using the Versatile 1, would you ever

 2:09PM   5     use it again?

 2:09PM   6     A.  No.

 2:09PM   7     Q.  What I would like to do first is talk about the elderly

 2:09PM   8     gentleman that had a plantar ulcer?

 2:09PM   9     A.  Uh-huh.

 2:10PM  10     Q.  Was that wound related to the patient being a diabetic?

 2:10PM  11     A.  Yes.

 2:10PM  12     Q.  When you initially started treating the patient with the

 2:10PM  13     Versatile 1, who put the Versatile 1 on the patient?

 2:10PM  14     A.  I did.

 2:10PM  15     Q.  And how long did you leave the Versatile 1 on the patient

 2:10PM  16     before you changed the wound?

 2:10PM  17     A.  Forty-eight hours.

 2:10PM  18     Q.  At the end of 48 hours, did you take the dressing for the

 2:10PM  19     Versatile 1 off the patient?

 2:10PM  20     A.  Yes.

 2:10PM  21     Q.  And what did you observe?

 2:10PM  22     A.  I observed an increase in erythema, inflammation around

 2:10PM  23     the wound.  When I took the packing out of the wound itself,

 2:10PM  24     the packing was dry.  It was molded to the side -- to the

 2:10PM  25     shape of his wound and completely dry.  The base of the
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 2:10PM   1     packing had a purulent material adhered to it.

 2:10PM   2     Q.  And when you talk about purulent material, what is that?

 2:11PM   3     A.  In layman's terms, puss.

 2:11PM   4     Q.  Is that something that's a bad thing for a patient?

 2:11PM   5     A.  It pretty much is a bad thing.

 2:11PM   6     Q.  And why is it a bad thing?

 2:11PM   7     A.  Well, it is an indication that bacteria is replicating in

 2:11PM   8     a wound base and it's the body's attempt to try to fight off

 2:11PM   9     this bacterial invasion.

 2:11PM  10     Q.  Had the patient had puss in his wound prior to using the

 2:11PM  11     Versatile 1?

 2:11PM  12     A.  No, he had not.

 2:11PM  13     Q.  Is that something that caused you concern?

 2:11PM  14     A.  Yes.

 2:11PM  15     Q.  And why did it cause you concern?

 2:11PM  16     A.  Well, you want to avoid infection in wounds, and, you

 2:11PM  17     know, part of the reason that I use a negative pressure device

 2:11PM  18     is to assist in alleviating the possibility of infection.  It

 2:11PM  19     seems like that's one of the things that it does.  So wounds

 2:11PM  20     are bad -- or infections are bad.

 2:12PM  21     Q.  The inflammation and the puss that you noticed in the

 2:12PM  22     wound, was that a different condition than the wound had when

 2:12PM  23     the Versatile 1 was put on it?

 2:12PM  24     A.  I actually put the Versatile 1 on the wound after I had

 2:12PM  25     taken the patient to the operating room and surgically
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 2:12PM   1     debrided the wound.

 2:12PM   2               I had removed necrotic tissue with a knife.  I had

 2:12PM   3     removed necrotic bone as well, and I placed the patient on

 2:12PM   4     powerful IV antibiotics in the hospital prior to putting the

 2:12PM   5     Versatile 1 on.  So I had already debrided the wound of the

 2:12PM   6     necrotic tissue prior to using the Versatile 1.

 2:12PM   7     Q.  So the inflammation and puss occurred while the Versatile

 2:12PM   8     1 was on the patient?

 2:12PM   9     A.  In my opinion, yes.

 2:12PM  10     Q.  And is that something that you attribute to the use of the

 2:12PM  11     Versatile 1?

 2:13PM  12     A.  That's a tough question.  The wound was not allowed to

 2:13PM  13     drain like it should have been able to drain.  That being the

 2:13PM  14     case, I think that the packing that was in the wound prevented

 2:13PM  15     it from getting better.  I can't say that it was the fault of

 2:13PM  16     the device, but it certainly -- the wound was not improving,

 2:13PM  17     and in some respects, I guess it would be safe to say that it

 2:13PM  18     was getting a little bit worse.

 2:13PM  19     Q.  After the second dressing change, what did you do with the

 2:13PM  20     Versatile 1?

 2:13PM  21     A.  I took the Versatile 1 off.

 2:13PM  22     Q.  And then did you follow up with any other kind of

 2:13PM  23     treatment?

 2:13PM  24     A.  Yes.  I placed him on a wound VAC.

 2:13PM  25     Q.  And that's KCI's product?
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 2:13PM   1     A.  Yes.

 2:13PM   2     Q.  And what result did you have with KCI's wound VAC?

 2:13PM   3     A.  Well, he spent a few more days in the hospital on IV

 2:14PM   4     antibiotics, and I dismissed him with an outpatient wound VAC,

 2:14PM   5     and he went to a long-term care facility for about 30 days of

 2:14PM   6     wound VAC treatment.

 2:14PM   7     Q.  And what was the result on that plantar ulcer through the

 2:14PM   8     use of the wound VAC?

 2:14PM   9     A.  His wound is completely healed now.

 2:14PM  10     Q.  And do you attribute that to KCI's wound VAC?

 2:14PM  11     A.  Yes.

 2:14PM  12     Q.  How would you characterize your experience in dealing with

 2:14PM  13     wounds as part of your training in medical school and during

 2:14PM  14     your residencies?

 2:14PM  15     A.  I would say medical school, it was not any different than

 2:14PM  16     the average medical school student.  But as a resident, you

 2:14PM  17     sometimes have the opportunity to direct your training.  You

 2:14PM  18     have the ability to take elective time to specialize in areas

 2:14PM  19     of interest or areas that you feel that will benefit you once

 2:15PM  20     you have completed your training.

 2:15PM  21               I had a high degree of interest in wound care, and

 2:15PM  22     so I sought out plastic surgeons and wound care specialists as

 2:15PM  23     a resident, because I wanted to develop a wound care practice

 2:15PM  24     when I was finished with my training, so I probably spent more

 2:15PM  25     than the average surgical resident trying to learn as much as
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 2:15PM   1     I could about wound care and how to treat it.

 2:15PM   2     Q.  And why did you want to go into wound care as a physician?

 2:15PM   3     A.  Because most physicians don't want to treat chronic

 2:15PM   4     wounds.  If you learn to treat chronic wounds and get the

 2:15PM   5     results that you can with chronic wounds, it really helps

 2:15PM   6     people a lot.  It is something that I get a lot of

 2:15PM   7     satisfaction, because of the dramatic improvement in people's

 2:16PM   8     lives if you can fix their wound.

 2:16PM   9     Q.  When you look at the treatment of wounds, what is it that

 2:16PM  10     is special about wounds that makes them difficult to treat as

 2:16PM  11     a physician?

 2:16PM  12     A.  Not all wounds are difficult to treat.  If  cYou have a

 2:16PM  13     wound in a young, healthy individual, they generally will do

 2:16PM  14     very well and heal very, very quickly.

 2:16PM  15               The problem that I've found with other physicians is

 2:16PM  16     that when you're dealing with a chronic wound in an elderly,

 2:16PM  17     debilitated patient, who has a multitude of other medical

 2:16PM  18     problems, then the wound itself is probably low down on their

 2:16PM  19     list of things that need to be treated.

 2:16PM  20               They are more interested in making sure that the

 2:16PM  21     patient's, you know, respiratory status, their cardiac status,

 2:17PM  22     their renal status, those things are all taken care of, and

 2:17PM  23     the wounds sort of kind of fall along the wayside, and because

 2:17PM  24     they are difficult to treat.  You have to stay on top of them.

 2:17PM  25     You have to see them, you know, on a pretty regular basis.
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 2:17PM   1     And a lot of these patients, unfortunately, are in nursing

 2:17PM   2     homes or in long-term care facilities where they don't see a

 2:17PM   3     physician every day, or every week, or even, you know, every

 2:17PM   4     two weeks.

 2:17PM   5               So it is something that you have to -- you have to

 2:17PM   6     have a desire to do it or else it's probably not going to --

 2:17PM   7     you're probably not going to see many patients that way and

 2:17PM   8     you're going to probably just try to steer away from them.

 2:17PM   9     Q.  As a physician that treats chronic wounds, what special

 2:17PM  10     things do you do as part of your practice to help patients

 2:17PM  11     with those wounds?

 2:17PM  12     A.  Wow, that's a long answer.  There is a multitude of things

 2:17PM  13     that you have to do in order to treat these people.

 2:17PM  14     Q.  What would be the first thing, the most important thing to

 2:18PM  15     do when treating chronic wounds?

 2:18PM  16     A.  You have to evaluate the whole person and find out, of

 2:18PM  17     course, what their other medical issues are and if anything

 2:18PM  18     needs to be addressed in that regard as well.  And then, of

 2:18PM  19     course, all of the other things.

 2:18PM  20               Nutrition is very important.  Oxygen delivery to the

 2:18PM  21     wound is very important.  Infection, continued trauma to a

 2:18PM  22     wound.  All of these things are important before you even

 2:18PM  23     decide how you're going to treat or what method you're going

 2:18PM  24     to use to treat this patient.

 2:18PM  25     Q.  And after you have made this initial assessment and
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 2:18PM   1     evaluated the wound, are there different types of therapies

 2:18PM   2     that are available to treat chronic wounds?

 2:18PM   3     A.  There are a lot of therapies available.  There are

 2:18PM   4     literally hundreds of papers that have been written, hundreds

 2:18PM   5     of research articles that have been done on treating wounds,

 2:19PM   6     and I think what most wound care specialists do -- I can't say

 2:19PM   7     that, but the wound care specialists that I have been around,

 2:19PM   8     they tend to kind of lean on one or two or three different

 2:19PM   9     therapies that seem to work real well for them, and then just

 2:19PM  10     kind of modify those therapies to their patients, and seem to

 2:19PM  11     get good results.  And that's kind of how I learned my

 2:19PM  12     approach to treating the wounds, was from these physicians.

 2:19PM  13     Q.  And as part of that, do different physicians who treat

 2:19PM  14     different kinds of chronic wounds -- and as part of that, do

 2:19PM  15     different physicians who treat chronic wounds sometimes choose

 2:19PM  16     different treatments from one another?

 2:19PM  17     A.  That's been my experience, that they generally choose

 2:19PM  18     different treatments, but there's not a -- there's not 20 or

 2:19PM  19     30 different methods of treating wounds.  There's, you know, a

 2:19PM  20     few concepts and it's just the way you approach that

 2:20PM  21     particular concept.

 2:20PM  22               And I think the reason that we are here today is one

 2:20PM  23     specific concept of negative pressure of treating a wound, and

 2:20PM  24     maybe I am getting ahead of myself, but this is something that

 2:20PM  25     I learned from several of these physicians, and it seems to
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 2:20PM   1     work very well, if you find the right type of wound and the

 2:20PM   2     right patient, and are able to address the wound this way.

 2:20PM   3     There are a multitude of other different types of products

 2:20PM   4     that you can use on wounds.

 2:20PM   5     Q.  And let's talk about that a little bit.  You mentioned

 2:20PM   6     that there were many different products that are available to

 2:20PM   7     treat chronic wounds.

 2:20PM   8               Can you give us an idea of the different kinds of

 2:20PM   9     treatment that are available to treat chronic wounds?

 2:20PM  10     A.  There are both passive and active types of treatment for

 2:20PM  11     wounds.  Passive treatment would be just basically keeping the

 2:20PM  12     wound clean, keeping the wound from becoming infected, and

 2:20PM  13     just not really addressing any serious therapy to the wound,

 2:21PM  14     just allowing it to close on its own, or maybe some very

 2:21PM  15     minimal type of dressing change, things along those lines.

 2:21PM  16               People that -- and over time, given a healthy body,

 2:21PM  17     wounds will do well along those lines, but there are other

 2:21PM  18     types of wounds that you don't have -- you are not dealing

 2:21PM  19     with a healthy individual and you are -- you need all of the

 2:21PM  20     assistance you can get in order to treat wounds.

 2:21PM  21               That's where devices like a negative pressure

 2:21PM  22     device, there are some types of light therapy, there are some

 2:21PM  23     type of thermal products that are available.  There's very --

 2:21PM  24     there's a -- I just lost my train of thought.

 2:21PM  25     Q.  There are many factors that affect the human process of
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 2:21PM   1     chronic wounds; is that correct?

 2:21PM   2     A.  That is correct.

 2:21PM   3     Q.  Nutrition is one; is that correct?

 2:21PM   4     A.  Very important.

 2:22PM   5     Q.  Whether the patient is ambulatory?

 2:22PM   6     A.  That's important.

 2:22PM   7     Q.  Whether the person is obese or has diabetes?

 2:22PM   8     A.  Absolutely, all factors.

 2:22PM   9     Q.  And whether the person has immune system problems, if they

 2:22PM  10     have been on certain drugs, such as steroids; is that correct?

 2:22PM  11     A.  Absolutely.  All indicators.

 2:22PM  12     Q.  And not only are they factors, they would adversely affect

 2:22PM  13     wound healing; is that correct?

 2:22PM  14     A.  Yes.

 2:22PM  15     Q.  Others might be heart-related problems, coronary artery

 2:22PM  16     disease; is that correct?

 2:22PM  17     A.  Yes.

 2:22PM  18     Q.  Vascular disease, smokers?

 2:22PM  19     A.  Smokers, absolutely.

 2:22PM  20               (Videotape ends.)

 2:22PM  21               MS. COWART:  Thank you, Your Honor.

 2:22PM  22               THE COURT:  Thank you, Ms. Cowart, very much.

 2:22PM  23               THE COURT:  Yes, sir.  Mr. Macon.

 2:22PM  24               MR. MACON:  Can we turn the lights on, Your Honor?

 2:22PM  25               THE COURT:  Yes, sir.  Lights on.
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 2:22PM   1               MR. MACON:  Your Honor, we would like to call Jim

 2:22PM   2     Malackowski, expert on damages.

 2:22PM   3               THE COURT:  Mr. Malackowski, please come forward.

 2:22PM   4     If you would, Mr. Malackowski, watch this floor.  It is

 2:23PM   5     uneven.

 2:23PM   6               THE WITNESS:  Okay.

 2:23PM   7               THE COURT:  And if you will just stand right there

 2:23PM   8     and face here and raise your right hand.  This is Mr. Frye and

 2:23PM   9     he will swear you in.

 2:23PM  10               (Oath administered to the witness.)

 2:23PM  11               COURTROOM DEPUTY:  Thank you.

 2:23PM  12               THE COURT:  And give me your first name, Mr.

 2:23PM  13     Malackowski.

 2:23PM  14               THE WITNESS:  It is James.

 2:23PM  15               THE COURT:  And spell your last name.

 2:23PM  16               THE WITNESS:  Malackowski, M-a-l-a-c-k-o-w-s-k-i.

 2:23PM  17               THE COURT:  Great.  Thank you so much, sir.

 2:23PM  18               MR. MACON:  Your Honor, I messed up.  I need to have

 2:23PM  19     the pictures -- thank you.  Ms. Mayor pointed that out to us.

 2:23PM  20               THE COURT:  Ms. Schonwald, if you will do the

 2:23PM  21     honors.

 2:24PM  22               MR. MACON:  We have one extra.

 2:24PM  23               THE COURT:  We have one extra?  Okay.  Great.  Okay.

 2:24PM  24     Thank you very much.

 2:24PM  25               MR. MACON:  I am off to a very slow start, Your
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 2:24PM   1     Honor.

 2:24PM   2               THE COURT:  Everything is on time and on target.

 2:24PM   3               MR. MACON:  Ready for me to proceed, Your Honor?

 2:24PM   4               THE COURT:  Yes, sir.  Please do, Mr. Macon.

 2:25PM   5                           *-*-*-*-*-*-*-*

 2:25PM   6                          DIRECT EXAMINATION

 2:25PM   7     BY MR. MACON:

 2:25PM   8     Q.  Mr. Malackowski, will you tell the jury your name?

 2:25PM   9     A.  It is James Malackowski.

 2:25PM  10     Q.  Mr. Malackowski, are you here to talk about the damages

 2:25PM  11     that Kinetic Concepts has suffered?

 2:25PM  12     A.  Yes, sir.  I am.

 2:25PM  13     Q.  Will you tell the people where you live?

 2:25PM  14     A.  I live downtown, Chicago, Illinois.

 2:25PM  15     Q.  And who do you work for?

 2:25PM  16     A.  I am the chief executive of a merchant banking firm called

 2:25PM  17     Ocean Tomo, Ocean like the water and Tomo, T as in Tom, O-M-O.

 2:25PM  18     Q.  And what is a merchant bank?

 2:25PM  19     A.  It is really actually very simple.  It is an investment

 2:25PM  20     firm that helps companies to buy and sell intellectual

 2:25PM  21     property, as well as valuing intellectual property and

 2:25PM  22     particular patents.

 2:25PM  23               But in addition to helping other clients with that

 2:25PM  24     activity, we have our own investment funds.  We have a $200

 2:25PM  25     million commitment to invest in companies with strong
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 2:25PM   1     intellectual property on behalf of our partners.

 2:25PM   2     Q.  And would you explain just a bit what it is you do.  I am

 2:25PM   3     not sure I totally understand.

 2:26PM   4     A.  So think of it as a traditional investment bank that helps

 2:26PM   5     executives to raise capital for their business, to buy or sell

 2:26PM   6     their company, to get an appraised valuation on their company,

 2:26PM   7     and there are many famous banks that do that, Goldman Sachs,

 2:26PM   8     Merrill Lynch.  You see the commercials on TV.

 2:26PM   9               We are not that big.  We are a small firm of about

 2:26PM  10     70 people, but we are very focused on one thing, which is

 2:26PM  11     patents, trademarks and copyrights.  So we do the same thing

 2:26PM  12     that the banks do that you see on TV, but it is only for very

 2:26PM  13     special purposes.

 2:26PM  14     Q.  Would you just give me, sort of explain why an investor

 2:26PM  15     might be interested in the value of patents?

 2:26PM  16     A.  That's actually a long answer, but I will be brief.  Our

 2:26PM  17     research has shown, and we have done research for the last 20

 2:26PM  18     years, that companies with strong intellectual properties,

 2:26PM  19     strong patents, in particular, perform better, whether they be

 2:26PM  20     a private company that you would start, if you have a patent

 2:26PM  21     on your new product; if that's all I knew about you, I would

 2:27PM  22     say you are better off to have the patent than to not.

 2:27PM  23               Or if you are a public company, our research shows

 2:27PM  24     that your stock will perform better in the market if your

 2:27PM  25     products are protected by U.S. and foreign patents.
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 2:27PM   1     Q.  Now, how long have you been involved in the valuation of

 2:27PM   2     patents?

 2:27PM   3     A.  I actually tripped into it when I graduated from college,

 2:27PM   4     and that was over 20 years ago.  And my first job right out of

 2:27PM   5     school, they gave me a patent to value, and no one else,

 2:27PM   6     frankly, wanted to do it.  And from then on, that's all I have

 2:27PM   7     ever done.

 2:27PM   8     Q.  You mentioned college.  Where did you go to college and

 2:27PM   9     what was your degree in?

 2:27PM  10     A.  I went to school about an hour from where I grew up, which

 2:27PM  11     was, I went to school at the University of Notre Dame, and I

 2:27PM  12     studied both accountancy and philosophy, dual major.

 2:27PM  13     Q.  And Notre Dame, do they have a football team?

 2:27PM  14     A.  This do have a football team, as do teams in Texas, I have

 2:27PM  15     come to learn.

 2:27PM  16     Q.  Are you a CPA?

 2:28PM  17     A.  I am.  I am a certified public accountant.

 2:28PM  18     Q.  And are you involved in professional activities outside of

 2:28PM  19     your business?

 2:28PM  20     A.  I am actually quite involved in a number of organizations.

 2:28PM  21     Many of them, you just write a check and you belong.  But

 2:28PM  22     there are probably half a dozen that I consider to be

 2:28PM  23     significant, one of which is I was the past president of what

 2:28PM  24     is called LES, and it is the largest trade association for

 2:28PM  25     technology transfer, and I was the youngest president that
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 2:28PM   1     they had.

 2:28PM   2               The second is, I am a director of the National

 2:28PM   3     Inventors Hall of Fame.  You think about the Football Hall of

 2:28PM   4     Fame or Basketball Hall of Fame.  They actually have the same

 2:28PM   5     thing for inventors, and it is located in Akron, Ohio.  There

 2:28PM   6     is a big museum where pictures and invented models are held.

 2:28PM   7     And that's part of what we do.

 2:28PM   8               But more importantly, our main mission is to teach

 2:28PM   9     science or invention to children, and so we have these club

 2:28PM  10     inventions all over the country, and last year we trained

 2:28PM  11     40,000 kids through a three-to-five-day camp on invention, and

 2:29PM  12     to date, we have trained over a quarter of a million.

 2:29PM  13               I am on what is called the Intellectual Property

 2:29PM  14     Institute Board, and that is located in Washington, and that

 2:29PM  15     is a think tank.  Many of the leading professionals from the

 2:29PM  16     country get together and they deal with complex economic or

 2:29PM  17     political issues around intellectual property, and then we

 2:29PM  18     publish papers and hold conferences to really get the best

 2:29PM  19     thinking on these issues together.  And there are others, but

 2:29PM  20     that's the most notable.

 2:29PM  21     Q.  Well, have you ever taught courses on patents or damages?

 2:29PM  22     A.  Yes, I have.  My teaching has been focused both within my

 2:29PM  23     own firm, teaching the newer people, as well as within the

 2:29PM  24     trade associations that I just talked about, and at

 2:29PM  25     universities.
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 2:29PM   1               I have taught a number of university courses in

 2:29PM   2     Chicago, University of Chicago, John Marshall Law School and

 2:29PM   3     others on intellectual property valuation, calculation of

 2:30PM   4     damages, et cetera.

 2:30PM   5     Q.  And have you been involved in patent licensing outside of

 2:30PM   6     the litigation context?

 2:30PM   7     A.  I have.  In addition to doing this type of an exercise for

 2:30PM   8     a dispute, I actually apply the same valuation methodologies

 2:30PM   9     for transactions, whether it be a sale of a patent or a brand

 2:30PM  10     or the license of a patent or brand.

 2:30PM  11               And a license is just a way to transfer those rights

 2:30PM  12     without actually giving up ownership.  You license someone the

 2:30PM  13     right to use it, and that is a very active part of my

 2:30PM  14     practice.  Today, these dispute sort of claims are probably 25

 2:30PM  15     to 33 percent of what I do.

 2:30PM  16     Q.  And so you are involved in actual negotiations with

 2:30PM  17     respect to patents, as well as hypothetical?

 2:30PM  18     A.  Yes.  Actual negotiations, not only on behalf of clients

 2:30PM  19     who would retain my firm, but for my own intellectual

 2:30PM  20     property, whether that be Ocean Tomo patents that we have on

 2:30PM  21     our investment tools, or I have had some entrepreneurial

 2:31PM  22     endeavors along the way where I have had patents issued and

 2:31PM  23     then I sold or licensed those patents.

 2:31PM  24     Q.  You've got your own patents?

 2:31PM  25     A.  I have about half a dozen issued patents, and probably
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 2:31PM   1     half a dozen or more pending patents in the office right now.

 2:31PM   2     Q.  And what sort of areas?

 2:31PM   3     A.  They range in probably three or four technology areas, one

 2:31PM   4     of which is telephony and call routing.  It had to do with

 2:31PM   5     when they first developed cellphones, how you could route

 2:31PM   6     calls so that the caller wouldn't get billed for it, for

 2:31PM   7     advertising purposes.

 2:31PM   8               So you hear the commercial on the radio, you can

 2:31PM   9     dial the number and you wouldn't have to pay to follow up on a

 2:31PM  10     commercial.  Probably the most -- the easiest to relate to now

 2:31PM  11     is I developed patented technology to incorporate Bluetooth

 2:31PM  12     within glasses, so if someone's phone were to go off and they

 2:31PM  13     wanted to be discreet about it, they could put it on mute and

 2:31PM  14     listen right in their ear and they wouldn't have to pick it

 2:31PM  15     up, and I think there are some issues with Oakley now selling

 2:31PM  16     those in the marketplace.

 2:32PM  17     Q.  When you say Bluetooth, that is the wireless little thing

 2:32PM  18     you put over your ear to get your cellphone?

 2:32PM  19     A.  Yes.  It is the short-range wireless frequency.  And then

 2:32PM  20     I have patents in financial areas as well.

 2:32PM  21     Q.  And on how many different cases have you been retained as

 2:32PM  22     an expert in patent cases?

 2:32PM  23     A.  Well, "retained" is a very broad word, because in many of

 2:32PM  24     these cases, they retain you, but they never get to the point

 2:32PM  25     of actually going to trial, so that would be literally
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 2:32PM   1     hundreds.  There have only probably been a couple of dozen

 2:32PM   2     cases where I have actually had to come to the courthouse and

 2:32PM   3     present the results and testify.

 2:32PM   4     Q.  Now, have you worked as an expert for both the plaintiffs

 2:32PM   5     and the defendants in patent cases?

 2:32PM   6     A.  Yes.  All of the analysis that we do as a merchant bank

 2:32PM   7     and as an independent appraisal firm is objective.  We are

 2:32PM   8     really here to help the trier of fact, the judge or the jury

 2:32PM   9     sort through the evidence and come to their conclusion as to

 2:32PM  10     the amount of compensation, and I have worked pretty much

 2:32PM  11     50-50 for plaintiffs versus defendants.  There has been no

 2:32PM  12     bias.

 2:32PM  13     Q.  Have you worked for any of the parties in this case?

 2:33PM  14     A.  Yes.  I think it was 1999, maybe a little longer, I was

 2:33PM  15     actually in this courthouse representing counsel for KCI in

 2:33PM  16     another patent matter.  So that was some seven, eight years

 2:33PM  17     ago.

 2:33PM  18     Q.  I remember it well.

 2:33PM  19     A.  Yes.

 2:33PM  20     Q.  Now, what is your assignment here today?

 2:33PM  21     A.  My assignment in this case was to objectively calculate

 2:33PM  22     damages for KCI under various legal claims or counts that have

 2:33PM  23     been asserted, assuming that liability is found either for

 2:33PM  24     patent infringement, unfair competition or false advertising.

 2:33PM  25     Q.  Now, let's focus on your work.  Let's first give the jury
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 2:33PM   1     a summary of your opinions.

 2:33PM   2     A.  Yes.  And there is a chart that shows that summary, which

 2:33PM   3     is now up on the screen.

 2:33PM   4     Q.  So what this chart shows you, it is broken into the three

 2:33PM   5     far-right columns or the three asserted actions, which is

 2:34PM   6     federal patent infringement, federal and common law unfair

 2:34PM   7     competition, and then false advertising.

 2:34PM   8               And then on the left side of the chart, you can see

 2:34PM   9     the various ways that I calculated those damages, from lost

 2:34PM  10     profits at the first, lost profits for false advertising,

 2:34PM  11     reasonable royalty, and I am sure we will talk about what that

 2:34PM  12     means, and disgorgement.

 2:34PM  13               Disgorgement is a technical term which really means

 2:34PM  14     to recapture or take back the profits that the defendant made

 2:34PM  15     that are alleged to be ill gotten or inappropriate.

 2:34PM  16               And in this chart, you notice the heavy black line

 2:34PM  17     that is horizontal in the middle of the page.  The top two

 2:34PM  18     lines represent the primary claim for damages, which in every

 2:34PM  19     case is lost profits or lost profits, false advertising, and

 2:34PM  20     then the bottom half of the page is the alternative or backup

 2:34PM  21     method of calculating damages, which the law provides, and you

 2:34PM  22     can see that as the royalty or the profits, disgorgement

 2:35PM  23     calculation.

 2:35PM  24     Q.  Let me see if I understand.  If we take patent

 2:35PM  25     infringement, you are not saying that the damages would be
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 2:35PM   1     both the $30.5 million for lost profits and the $8.5 million

 2:35PM   2     for reasonable royalty?

 2:35PM   3     A.  Correct, sir.  I am not saying it is both.  It is one or

 2:35PM   4     the other.

 2:35PM   5     Q.  And likewise, the $30.5 million for federal patent

 2:35PM   6     infringement is based -- is the same basis as the

 2:35PM   7     $30.5 million for federal and common law unfair competition?

 2:35PM   8     A.  In this case, it is, yes, sir.

 2:35PM   9     Q.  Okay.  Could you explain the different remedies and --

 2:35PM  10     well, you somewhat explained.  Can you describe the approach

 2:35PM  11     that you used to come up with these conclusions?

 2:35PM  12     A.  I can.  And I believe the next chart sets forth a very

 2:35PM  13     high overview of the approach that I used in this case, as

 2:35PM  14     well as, frankly, the other work that I do in this area.  So I

 2:35PM  15     divide it into a three-step process.

 2:35PM  16               The first step is setting the direction, which is

 2:35PM  17     really the investigation part.  It is looking at the facts and

 2:35PM  18     trying to identify from all of the boxes and boxes of

 2:36PM  19     materials, what are the key issues that really matter?

 2:36PM  20               And then step two is, once you have got through and

 2:36PM  21     sorted out the evidence, you put on your accounting hat, your

 2:36PM  22     green eye shade, and you start to calculate damages for the

 2:36PM  23     various categories we saw on the page before, which are the

 2:36PM  24     lost profits, the royalties, and then the disgorgement or

 2:36PM  25     ill-gotten profits.
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 2:36PM   1               Frankly, most people stop at this point, at the end

 2:36PM   2     of step two.  In my view, though, that is not prudent.  You

 2:36PM   3     really always want to step back and say:  Now that we have

 2:36PM   4     reached these accounting calculations, does this really make

 2:36PM   5     sense?  Are these results reasonable?

 2:36PM   6               And there are actually ways and prescribed ways that

 2:36PM   7     you can test the results for reasonableness, and so I think it

 2:36PM   8     is important that always be done, and that comprises the third

 2:36PM   9     step of my analysis.

 2:36PM  10     Q.  Mr. Malackowski, are these steps that you designed just

 2:36PM  11     specifically for this case?

 2:36PM  12     A.  No.  As my team will tell you, I pretty much utilize this

 2:36PM  13     in everything that I do, certainly in every disputed matter

 2:37PM  14     such as we have in this courtroom.

 2:37PM  15     Q.  Okay.  Why don't we start with your first step, the fact

 2:37PM  16     finding.  Tell us about that.

 2:37PM  17     A.  Okay.  There is a chart that follows, which is this

 2:37PM  18     circular chart.  And if you start at the top, in a patent case

 2:37PM  19     such as this, the first thing that I always do is read the

 2:37PM  20     patents, read the patents, read the claims, understand what

 2:37PM  21     the technology covers.

 2:37PM  22               And this case is very interesting, because the

 2:37PM  23     patents themselves, the claims talk very specifically about

 2:37PM  24     the product features that are in demand in the marketplace.

 2:37PM  25     It talks about the pump, the canister, the tubing, the

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2131

                                     MALACKOWSKI - DIRECT

 2:37PM   1     draping, the screen or the foam.

 2:37PM   2               So that is where I begin.  Once I understand the

 2:37PM   3     basic background of the technology, then I go to the legal

 2:37PM   4     documents.  Both sides have filed extensive legal papers,

 2:37PM   5     complaints and answers and motions, and I read through those

 2:37PM   6     with real attention on anything that talks about financial or

 2:37PM   7     marketing issues.

 2:38PM   8               Once you review the legal documents in the court

 2:38PM   9     records, then the red portion of this chart really talks about

 2:38PM  10     the business documents, and it is business documents for all

 2:38PM  11     parties.

 2:38PM  12               So in this case, there are at least three parties.

 2:38PM  13     There is KCI, BlueSky and Medela, and I had access to all of

 2:38PM  14     those documents, and so I reviewed what was relevant to

 2:38PM  15     damages or financial matters.

 2:38PM  16     Q.  Excuse me, Mr. Malackowski.  The Court earlier told the

 2:38PM  17     jury about the fact that certain of the principals didn't have

 2:38PM  18     access to all of the financial documents, but you, as an

 2:38PM  19     expert, received full access; is that correct?

 2:38PM  20     A.  That's right.  So as an expert, I have to sign a

 2:38PM  21     confidentiality agreement, what is called a protective order,

 2:38PM  22     to protect the interests of the parties, and I can look at

 2:38PM  23     documents from all sides, and I can't share the BlueSky

 2:38PM  24     documents with KCI, and I don't have access to share the KCI

 2:38PM  25     documents with BlueSky, for example, but I have the benefit of
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 2:38PM   1     seeing everything, in my effort to try to be objective.

 2:38PM   2               I do have the opportunity on this chart to continue

 2:39PM   3     to, though, interview, ask questions about those documents,

 2:39PM   4     and I can do that directly of KCI, because it was their

 2:39PM   5     counsel that retained my firm, and I can do it indirectly

 2:39PM   6     through depositions of BlueSky and Medela.

 2:39PM   7               So I interviewed a number of KCI officers, their

 2:39PM   8     chief financial officer, chief intellectual property officer,

 2:39PM   9     vice president of marketing, for example, and then there were

 2:39PM  10     over a hundred depositions that were taken, some of like we

 2:39PM  11     just saw on the screen, some of which were written

 2:39PM  12     questionnaires, and I had the opportunity to review those.

 2:39PM  13               So following the financial documents, there are the

 2:39PM  14     licensing transactions, which represent how intellectual

 2:39PM  15     property is sometimes transferred, and then all of the expert

 2:39PM  16     reports, expert reports for both sides.

 2:39PM  17     Q.  And can you give the jury some feel for the volume of

 2:39PM  18     documents that you reviewed?

 2:39PM  19     A.  It is extensive in this case.  I probably have reviewed

 2:39PM  20     more than 20 boxes of material, the banker's boxes that are

 2:40PM  21     full.  And frankly, my team has reviewed them even more than I

 2:40PM  22     have, so a lot of work went into looking for the right

 2:40PM  23     information.

 2:40PM  24     Q.  And when you get all of these facts and all of these

 2:40PM  25     documents, what do you do?  How do you organize them?
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 2:40PM   1     A.  Well, that's the thing.  So after you look through 20

 2:40PM   2     boxes of stuff, now what?  And what I always try to do is to

 2:40PM   3     put it literally in chronological order and then create a time

 2:40PM   4     line of what I think is really relevant to the question of

 2:40PM   5     damages, because then the documents themselves try -- or start

 2:40PM   6     to guide you towards the key issues, and that's exactly what I

 2:40PM   7     did here.

 2:40PM   8     Q.  And is what -- would you show us the time line now?  Okay.

 2:40PM   9     Explain this time line, and there are some different colors on

 2:40PM  10     it.  Would you explain it?

 2:40PM  11     A.  Sure.  This time line is divided into a couple of

 2:40PM  12     different sections as I organized it.  In the upper left-hand

 2:40PM  13     corner, you can see a couple of dates in blue.  That

 2:40PM  14     represents the technology portion, so it discusses when the

 2:40PM  15     patents were issued, when the license between Wake Forest and

 2:41PM  16     KCI was undertaken, and that starts as early as 1993.

 2:41PM  17               The bottom half of this chart, which is all of the

 2:41PM  18     black typing, that represents the KCI activity.  So it is the

 2:41PM  19     KCI research, it is the KCI product introductions, and it is

 2:41PM  20     the KCI follow-on product introductions.

 2:41PM  21               And in the upper right-hand corner, we can see the

 2:41PM  22     defendant activity, in particular, KC -- I mean, BlueSky and

 2:41PM  23     Medela, and we see their proposal for competition and when we

 2:41PM  24     actually entered the market.

 2:41PM  25               Now, what is interesting is, when you put it on a
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 2:41PM   1     chart like this, this chart is a little bit different than

 2:41PM   2     other cases.  First of all, the license agreement occurred

 2:41PM   3     before the patents even issued.

 2:41PM   4               That's very unusual.  Usually, you have a university

 2:41PM   5     or an inventor who has patents that have been issued and then

 2:41PM   6     they go try to market them.  So for Wake Forest to be able to,

 2:41PM   7     in fact, license this technology before they knew they would

 2:41PM   8     ever have a patent speaks, in some parts, to the significance

 2:41PM   9     of the technology.

 2:41PM  10               Second, on the bottom, you can see that KCI's

 2:42PM  11     product introductions are very intertwined with their

 2:42PM  12     continued research.  And as the evidence shows, they made

 2:42PM  13     significant investments into continued marketing and research

 2:42PM  14     efforts.

 2:42PM  15               And then the time line also reinforces that it

 2:42PM  16     wasn't until much, much later that the accused infringement

 2:42PM  17     occurred.

 2:42PM  18               In some cases, it is the other way around, where the

 2:42PM  19     infringer got to the market first and then the patent owner

 2:42PM  20     came later and you evaluate that differently.

 2:42PM  21     Q.  Now, you've pretty well described your fact finding?

 2:42PM  22     A.  Yes, sir.

 2:42PM  23     Q.  Let's go to the second item on your summary of approach,

 2:42PM  24     and that is designating the key issues.  Tell us what you do

 2:42PM  25     in that instance, and tell us what you found the key issues to
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 2:42PM   1     be in this case.

 2:42PM   2     A.  So once I reviewed the documents and the depositions,

 2:42PM   3     conducted the interviews, my team and I sit down and we really

 2:42PM   4     debate what we think are the key objective determinants of

 2:42PM   5     damages, and I have listed those in the chart.

 2:42PM   6     Q.  And tell us -- let's see.  You have four of them?

 2:42PM   7     A.  I do.

 2:43PM   8     Q.  Let's just start -- do you think these are the key issues

 2:43PM   9     in connection with the determination of damages?

 2:43PM  10     A.  Yes, sir.

 2:43PM  11     Q.  Then why don't we just start at number one.

 2:43PM  12     A.  Well, the first issue is KCI's investment in the VAC and

 2:43PM  13     negative pressure wound therapy research and development, and

 2:43PM  14     there are a couple of charts that show the extent and type of

 2:43PM  15     that investment activity.

 2:43PM  16     Q.  Well, why don't you first tell:  Why is it important that

 2:43PM  17     KCI has invested hundreds of millions of dollars in

 2:43PM  18     development?

 2:43PM  19     A.  There are a couple of reasons why it is important

 2:43PM  20     generally.  When we are ultimately going to determine damages

 2:43PM  21     and what is the value of this technology, if, in fact, it was

 2:43PM  22     taken, as asserted, the fact that KCI has made a large

 2:43PM  23     investment into developing the products and the research goes

 2:43PM  24     to the reasonableness of the ultimate result.

 2:43PM  25               It also shows that although Wake Forest had great
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 2:43PM   1     innovation and patent applications, that wasn't the whole

 2:43PM   2     process.  A lot of work needed to go into taking those great

 2:43PM   3     ideas and turning them into commercially successful products,

 2:44PM   4     and that affects the damage claim and the valuation that you

 2:44PM   5     would give to someone that took that technology without

 2:44PM   6     contributing in that way.

 2:44PM   7     Q.  Now, why don't you go to your chart and explain the

 2:44PM   8     information that you found out about the investment by KCI in

 2:44PM   9     the VAC.

 2:44PM  10     A.  Well, if we go to the first chart, which is up on the

 2:44PM  11     screen, this is really just a summary of two key documents

 2:44PM  12     that came out of the review.  The document on the left is the

 2:44PM  13     actual license agreement between Wake Forest and KCI.  This is

 2:44PM  14     what transferred the patent application rights.

 2:44PM  15               And what is interesting about this license, when you

 2:44PM  16     read through it, is that it essentially requires KCI to go

 2:44PM  17     through this effort of market development.  That was part of

 2:44PM  18     the deal, which is somewhat unusual that they impose that

 2:44PM  19     obligation.

 2:44PM  20               If KCI didn't follow up and didn't make the

 2:44PM  21     investment, they could actually lose rights to that

 2:44PM  22     technology.  And then on the right side of the chart, you have

 2:44PM  23     a document from BlueSky, which is called their road map for

 2:44PM  24     specialty -- this is actually a Medela document at the time.

 2:45PM  25               And what it talks about is that KCI has undertaken

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2137

                                     MALACKOWSKI - DIRECT

 2:45PM   1     the task of trying to educate all of the nurses about VAC and

 2:45PM   2     NPWT, and it is a recognition of how expensive this task is,

 2:45PM   3     and it is, again, somewhat unusual where the defendants

 2:45PM   4     themselves really do recognize the investment that was

 2:45PM   5     required to get this product to market.

 2:45PM   6     Q.  Do you have another chart on this key issue number one?

 2:45PM   7     A.  I do.  So if you go to the next chart, I actually talk

 2:45PM   8     about the dollars and the activities.  And so very briefly,

 2:45PM   9     what this charts shows at the top is the total R & D

 2:45PM  10     investment that KCI undertook at or about the time that

 2:45PM  11     BlueSky entered the market.

 2:45PM  12               And then at the bottom, it shows you what those

 2:45PM  13     dollars were spent on specifically for the VAC, and so you can

 2:45PM  14     see the articles and the abstracts and the clinical studies.

 2:45PM  15     Each of those is a fairly significant investment by the

 2:45PM  16     company.

 2:45PM  17     Q.  You know, Dr. Leininger was on the stand and he testified

 2:45PM  18     that since the beginning, Kinetic Concepts has spent more than

 2:46PM  19     300 million on research and development.

 2:46PM  20               How do your figures connect with that?

 2:46PM  21     A.  I am familiar with that testimony.  My figures are really

 2:46PM  22     a subset of that for a more limited period of time.

 2:46PM  23     Q.  All right.  Your figures are 2000 through 2005?

 2:46PM  24     A.  Yes, sir.

 2:46PM  25     Q.  Okay.  And have you told us what your feelings are of the
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 2:46PM   1     important parts of -- concerning Kinetic Concepts' investment

 2:46PM   2     in the VAC technology?

 2:46PM   3     A.  Well, I think we talked about it.  It ultimately goes to

 2:46PM   4     what is the likelihood that they would have made the sales

 2:46PM   5     that were made by BlueSky, and the fact that they have

 2:46PM   6     invested in the technology, they have the research behind that

 2:46PM   7     work, the medical studies, for example, all contribute to

 2:46PM   8     their ability to persuade doctors and nurses that theirs is

 2:46PM   9     the product that should be bought and, in my opinion,

 2:46PM  10     contribute to their ability to have earned the BlueSky sales.

 2:46PM  11     Q.  Let's go back to Exhibit 2 or -- I'm sorry.  Exhibit 6,

 2:46PM  12     key issues.  And so that was the first, the KCI investment.

 2:46PM  13     Now, the second key issue is direct and targeted competition

 2:47PM  14     between BlueSky and KCI.

 2:47PM  15               Why is that important?

 2:47PM  16     A.  This is a case of head-to-head competition, and the

 2:47PM  17     documents reflect that.  There is a chart that go into three

 2:47PM  18     or four bullet points about the extent of the competition.

 2:47PM  19     Q.  Tell us why it is important that these are head to head,

 2:47PM  20     that these -- that the customers of BlueSky are the customers

 2:47PM  21     of KCI.

 2:47PM  22     A.  Well, there are two reasons, ultimately.  One is, the

 2:47PM  23     other side has made a criticism of my work saying, well, NPWT

 2:47PM  24     only represents about 20 percent of the market, so how do you

 2:47PM  25     know that if customers didn't buy BlueSky they wouldn't have
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 2:47PM   1     bought one of those other 80-percent things?

 2:47PM   2               And so it is important we know that the BlueSky

 2:47PM   3     marketing strategy was to go head to head or, essentially, not

 2:47PM   4     focus on the 80 percent of the market, but focus directly on

 2:47PM   5     the 20 percent that KCI already had, and so it is fundamental

 2:47PM   6     to the calculation of lost profits.

 2:47PM   7     Q.  Do I understand you to say that BlueSky's plan was to go

 2:47PM   8     after KCI's customers?

 2:48PM   9     A.  Yes, sir.

 2:48PM  10     Q.  Okay.  Now, let's go and see what you have found on that

 2:48PM  11     issue.

 2:48PM  12     A.  If you look at the next slide, and I will be very brief,

 2:48PM  13     the first bullet point talks about the fact that the

 2:48PM  14     defendants investigated the KCI strategies even before it

 2:48PM  15     entered the market.

 2:48PM  16               This also is very unusual to have the defendants

 2:48PM  17     calling on and visiting the plaintiff or KCI and then going

 2:48PM  18     head to head.  You don't see that very often.

 2:48PM  19     Q.  And there, you are referring to the internal Medela

 2:48PM  20     documents that talk about that they are trying to do an

 2:48PM  21     investigation of KCI's patents and their to-be-issued patents?

 2:48PM  22     A.  There are a number of documents, but in particular,

 2:48PM  23     Exhibit P363, which talks about that --

 2:48PM  24               MR. MACON:  Trevor, do you want to put that up?  You

 2:48PM  25     don't want to do that?
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 2:48PM   1               THE WITNESS:  So if you look to sort of the second

 2:48PM   2     major set of bullets under brief summary, the document goes

 2:48PM   3     into the details of the initial meeting and then the

 2:49PM   4     strategies that come out from the meeting, and it is very

 2:49PM   5     specific about what they intend to do based upon the fact that

 2:49PM   6     they --

 2:49PM   7               MR. SADLER:  Excuse me, Your Honor.  Could we take

 2:49PM   8     that down, please?

 2:49PM   9               MR. MACON:  Yes.

 2:49PM  10               THE COURT:  Yes.

 2:49PM  11               MR. MACON:  Let's do that.  That's the wrong

 2:49PM  12     picture.  I have got you.  We will come back to some of that.

 2:49PM  13     Thank you.

 2:49PM  14               THE COURT:  Okay.  Thank you.

 2:49PM  15     BY MR. MACON:

 2:49PM  16     Q.  And you saw that document that showed what their

 2:49PM  17     strategies were?

 2:49PM  18     A.  Yes, sir.

 2:49PM  19     Q.  Okay.  And what other issues did you see with respect to

 2:49PM  20     the direct and targeted competition?

 2:49PM  21     A.  The second bullet point talks about the fact that KCI and

 2:49PM  22     BlueSky are the only two approved products for NPWT, so that

 2:49PM  23     really helps to focus our analysis and make it simple.  There

 2:49PM  24     aren't a third or a fourth vendor in the market who has an

 2:49PM  25     approved device.
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 2:49PM   1               The third bullet point talks about the head-to-head

 2:49PM   2     competition and refers specifically to Defendant's Exhibit

 2:49PM   3     115.

 2:49PM   4     Q.  Just a minute.  Let me look at this.

 2:50PM   5               MR. MACON:  Would you put that up, please?

 2:50PM   6     BY MR. MACON:

 2:50PM   7     Q.  I'm sorry.  It is Defendant's Exhibit 115.

 2:50PM   8     A.  Correct.  And if you look to the third paragraph -- and if

 2:50PM   9     that can be highlighted, and you just read the first two

 2:50PM  10     sentences.  Marketing.  It is unlikely that KCI will allow a

 2:50PM  11     competitor into the NPWT arena through a license.  The only

 2:50PM  12     way then to gain market share will be head-to-head

 2:50PM  13     competition.

 2:50PM  14               And this document comes from the business proposal

 2:50PM  15     that Mr. Weston put together to enter into the market.  So it

 2:50PM  16     is clear that that was the intention from the very beginning.

 2:50PM  17     Q.  And that is head-to-head competition?

 2:50PM  18     A.  Yes, sir.

 2:50PM  19     Q.  And then what is your next point?

 2:50PM  20     A.  Well, then, the last point refers to the fact that we see

 2:50PM  21     that intention reflected through the advertising.  And BlueSky

 2:51PM  22     targeted KCI in its advertising, and you can, for example,

 2:51PM  23     look at Exhibit P194, which is up on the screen.

 2:51PM  24               And I think this has been referred to in the trial

 2:51PM  25     already, but, obviously, the first line:  Are you getting

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2142

                                     MALACKOWSKI - DIRECT

 2:51PM   1     VACuumed?  V-A-C-uumed.

 2:51PM   2     Q.  And you know that there were several pages to this

 2:51PM   3     document --

 2:51PM   4     A.  There are many.

 2:51PM   5     Q.  Okay.  And so you thought it was significant that BlueSky

 2:51PM   6     specifically targeted KCI's customers?

 2:51PM   7     A.  Yes, sir.  One of my jobs is to assess whether had BlueSky

 2:51PM   8     not sold these products, would those sales have gone to KCI?

 2:51PM   9     And when you see this extent of competition and intention to

 2:51PM  10     compete head to head, that evidence tends to support my

 2:51PM  11     conclusion that, yes, they would have gone to KCI.

 2:51PM  12     Q.  Now, let's go back to the key issues.

 2:51PM  13     A.  The third key issue is that damages are based upon KCI's

 2:51PM  14     complete patient care model.  This is a really important

 2:51PM  15     point.  There is a chart that I prepared to try to explain

 2:51PM  16     that.

 2:52PM  17               And this is probably my hardest chart, so if this

 2:52PM  18     one makes sense, the rest should be easy, I hope.  And what I

 2:52PM  19     tried to show is that there are two different models of doing

 2:52PM  20     business.

 2:52PM  21               The KCI model, to reach those same acute extended

 2:52PM  22     home-care customers at the bottom, is system rental and

 2:52PM  23     disposables, plus customer support, a full end-to-end

 2:52PM  24     solution.  They provide the product, they call on the

 2:52PM  25     hospitals, they call on the patients.
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 2:52PM   1               That is different than the BlueSky model.  It is

 2:52PM   2     different, in that the BlueSky model is split somewhat between

 2:52PM   3     a wholesale and a retail activity, where BlueSky is simply

 2:52PM   4     selling the pump and the disposables, but then they have

 2:52PM   5     engaged distributors, who are responsible for getting those

 2:52PM   6     pumps to the hospital.  And as a result, you break the cycle

 2:52PM   7     of care.

 2:52PM   8               There isn't one person who has responsibility for

 2:52PM   9     the whole solution.  That might have some marketing effect,

 2:52PM  10     but it also clearly has an accounting effect, because you

 2:53PM  11     don't know, in all cases, what those end rentals to customers

 2:53PM  12     would be of the BlueSky pumps, because they themselves don't

 2:53PM  13     know, in many cases.

 2:53PM  14               And since we are trying to calculate what KCI would

 2:53PM  15     have done and the value of the patents in the marketplace,

 2:53PM  16     clearly, you have to look at the total picture.  To do less

 2:53PM  17     than that, in my view, would be improper or irrational.

 2:53PM  18     Q.  Let me see if I understand.  KCI manufactures the pump,

 2:53PM  19     they then rent the pumps to either hospitals or to individuals

 2:53PM  20     and they provide people who care for the pumps, who maintain

 2:53PM  21     the pumps, who show people how to operate the pumps?

 2:53PM  22     A.  Yes, sir.

 2:53PM  23     Q.  And so they go from the manufacturer down to the ultimate

 2:53PM  24     consumer?

 2:53PM  25     A.  Yes, sir.
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 2:53PM   1     Q.  On the other hand, BlueSky takes their pumps and

 2:53PM   2     disposables and they don't sell them to the ultimate consumer;

 2:53PM   3     is that right?

 2:53PM   4     A.  That is correct.

 2:53PM   5               MR. MCCLANAHAN:  Object to the leading, Your Honor.

 2:54PM   6               THE COURT:  Sustained.

 2:54PM   7     BY MR. MACON:

 2:54PM   8     Q.  Who does BlueSky sell theirs to?

 2:54PM   9     A.  BlueSky sells their equipment to a series of distributors,

 2:54PM  10     who then call on the doctors and the hospitals and the nursing

 2:54PM  11     homes to sell the product, but BlueSky doesn't have control or

 2:54PM  12     knowledge over every instance of that.

 2:54PM  13     Q.  And so is there any way for you, as an expert, to

 2:54PM  14     understand exactly what BlueSky -- what all of the economic

 2:54PM  15     effects are of BlueSky's transactions?

 2:54PM  16     A.  Well, in theory, the deposition process, I was supposed to

 2:54PM  17     get that information, and we asked for a number of those

 2:54PM  18     distributors.  The other experts got to talk to a few of them

 2:54PM  19     on the other side, but it was really limited.  So there are

 2:54PM  20     some doubts that, in my view, need to be resolved against the

 2:54PM  21     accused infringer on that process.

 2:54PM  22     Q.  Now, let's go to -- well, have we covered the third point,

 2:54PM  23     that is, the damages are based upon the complete patient care

 2:54PM  24     model?

 2:54PM  25     A.  I believe we have, yes, sir.
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 2:54PM   1     Q.  Okay.  And let's go back and look at your fourth.  KCI's

 2:54PM   2     VAC is more cost effective than traditional therapies.

 2:55PM   3     A.  That is the last key issue that I identified, and that is

 2:55PM   4     based upon the studies that I believe have already been

 2:55PM   5     discussed in this trial, the Philbeck study that was referred

 2:55PM   6     to and Dr. Niezgoda's testimony, and then the Mackiasky study

 2:55PM   7     that was also prepared discussing the KCI product and its

 2:55PM   8     effectiveness.

 2:55PM   9               And what I note is that there isn't any corollary

 2:55PM  10     study for BlueSky.  There is no document that talks about

 2:55PM  11     whether it is more effective than KCI, more effective than

 2:55PM  12     traditional therapies or less effective.

 2:55PM  13     Q.  Now, as I understand it, the Philbeck study involved a

 2:55PM  14     comparison that showed that the KCI VAC was much more

 2:55PM  15     effective than traditional methods; is that correct?

 2:55PM  16     A.  Yes, sir.  Specifically, saline and gauze, for example.

 2:55PM  17     Q.  But are you aware of any study that shows any

 2:55PM  18     effectiveness of the BlueSky product?

 2:55PM  19     A.  No, sir.  I am not.

 2:55PM  20     Q.  Okay.  And have we covered your key issues at this point?

 2:55PM  21     A.  We have.

 2:56PM  22     Q.  So --

 2:56PM  23               THE COURT:  Is this a good place for a break?

 2:56PM  24               MR. MACON:  It is a great place, Your Honor.

 2:56PM  25               THE COURT:  Okay.  Great.  Dr. Malackowski, you can
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 2:56PM   1     step down, sir, and we will have you back in just a few

 2:56PM   2     minutes.

 2:56PM   3               Ladies and gentlemen, let's take our first afternoon

 2:56PM   4     recess, and we will come back at ten til 3:00, ten til 3:00.

 2:56PM   5               Everyone please rise for the jury.

 2:56PM   6               And, Mr. Ramirez, will you lead this jury out.

 2:56PM   7               (Jury leaves courtroom.)

 2:56PM   8               THE COURT:  Okay.  Thank you very much.  You may

 2:56PM   9     step down, Doctor.  Wait.  Are you a doctor?

 2:56PM  10               THE WITNESS:  No, I am not, but --

 2:56PM  11               THE COURT:  I am so used to -- everybody is a doctor

 2:56PM  12     in this case.

 2:56PM  13               Did you work out the -- you had a slide or

 2:57PM  14     something?  Did you work that slide out?

 2:57PM  15               MR. MACON:  We got that worked out.

 2:57PM  16               MR. PARTRIDGE:  We resolved that, Your Honor.

 2:57PM  17               MR. SADLER:  The more pressing issue is, we are two

 2:57PM  18     and a half weeks in this case, and I think we are beyond the

 2:57PM  19     point where we flash documents up that should have been

 2:57PM  20     redacted in accordance with the limine orders.

 2:57PM  21               MR. MACON:  Your Honor, I don't know how that one

 2:57PM  22     happened.  We have had them -- both sides have done this

 2:57PM  23     thing.  I don't know how that happened, and I don't think --

 2:57PM  24     we will try to be more trouble.

 2:57PM  25               THE COURT:  Redouble your efforts.

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2147

                                     MALACKOWSKI - DIRECT

 2:57PM   1               MR. MACON:  We will redouble our efforts.

 2:57PM   2               THE COURT:  Thank you.  Thank you very much.  We

 2:57PM   3     will be in recess until ten till.

 2:58PM   4               (Brief recess.)

 3:16PM   5               THE COURT:  Okay.  Ladies and gentlemen, thank you

 3:16PM   6     so much.  Please be seated.

 3:16PM   7               And, Mr. Malackowski, please return.  Thank you,

 3:16PM   8     sir.

 3:16PM   9               MR. MACON:  May we fire when ready, Your Honor?

 3:16PM  10               THE COURT:  Yes, sir, Mr. Macon.  Please proceed.

 3:16PM  11               MR. MACON:  Thank you.

 3:16PM  12     BY MR. MACON:

 3:16PM  13     Q.  Mr. Malackowski, after you reviewed all of this, did you

 3:16PM  14     determine which method of damages would be the best?

 3:16PM  15     A.  I did, and my conclusion was that lost profits would be

 3:16PM  16     the primary measure of damage.

 3:16PM  17     Q.  Okay.  And let's -- okay.  We have gone through the fact

 3:16PM  18     finding, we have gone through the key issues, and I guess we

 3:16PM  19     get down to the tough part.  We have to calculate damages.

 3:16PM  20               So tell us what the steps were that you took to

 3:16PM  21     calculate damages.

 3:16PM  22     A.  So now is when we use the accounting, and we actually

 3:16PM  23     determine the lost profits, the royalty, and the disgorgement

 3:17PM  24     or the ill-gotten profits.  And so if you like, we can start

 3:17PM  25     with any of the numbers from that first chart.
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 3:17PM   1     Q.  Why don't we put the first chart up and let's pick one.

 3:17PM   2     A.  The first number on the chart is the lost profit damages

 3:17PM   3     that apply to federal patent infringement in federal and

 3:17PM   4     common law unfair competition of $30.5 million.

 3:17PM   5     Q.  And that's the same number calculated the same way?

 3:17PM   6     A.  Correct.

 3:17PM   7     Q.  Okay.  Please tell us, how did you come to the conclusion

 3:17PM   8     that the lost profits damages were $30.5 million?

 3:17PM   9     A.  Well, the test that you are required to use is called a

 3:17PM  10     but-for test.  It is really very simple.  What would have

 3:17PM  11     happened but for the accused infringement?  Who would have

 3:17PM  12     made those sales?

 3:17PM  13               And in order to help you determine that, there was

 3:17PM  14     a relatively famous case now called the Panduit case that set

 3:17PM  15     forth four criteria to determine if you meet the but-for

 3:17PM  16     test.

 3:17PM  17     Q.  Before you go further, how do you spell "Panduit"?

 3:17PM  18     A.  Panduit is P-a-n-d-u-i-t, and it was derived from a

 3:18PM  19     courtroom litigation just like this, but there was some

 3:18PM  20     fundamental law that was made, and now that is used all the

 3:18PM  21     time.

 3:18PM  22     Q.  Okay.  Well, is it your opinion that all of the criteria

 3:18PM  23     has been met for each of the Panduit factors in this case?

 3:18PM  24     A.  Yes.  There are four factors.  One is you have to show

 3:18PM  25     demand for the patented invention.  Second is you have to show
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 3:18PM   1     that there were no alternatives, specifically, no commercially

 3:18PM   2     acceptable alternatives.

 3:18PM   3               Third, that the plaintiff had the capacity to make

 3:18PM   4     the sales.  And fourth, that you can quantify the profits with

 3:18PM   5     a reasonable degree of certainty.  So demand, alternative,

 3:18PM   6     capacity, quantification.

 3:18PM   7     Q.  Mr. Malackowski, would you take us through each of these

 3:18PM   8     factors and explain why they are important and how you

 3:18PM   9     determine if they were met in this case?

 3:18PM  10     A.  There is a chart that talks about the first factor, which

 3:18PM  11     is demand, which is very accounting focused, as shown on the

 3:19PM  12     screen.  But before we even get there, the qualitative

 3:19PM  13     evidence, like the video that was played of the physician just

 3:19PM  14     before I came on the stand, there, the record is replete with

 3:19PM  15     many examples of that.

 3:19PM  16               And that was a great case study, because it showed

 3:19PM  17     that for that physician, he was demanding the VAC product

 3:19PM  18     because of the features and benefits which it provided to him.

 3:19PM  19     And from an accounting perspective, we can see that there were

 3:19PM  20     a lot of people who did the same thing, because the product

 3:19PM  21     has been very successful, growing to annual sales of over

 3:19PM  22     $600, $650 million a year.  And the patent covers the very

 3:19PM  23     features which they demand.

 3:19PM  24     Q.  And so the patent covers the features they demand, and so

 3:19PM  25     does that meet the Panduit factor first that there be a demand
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 3:19PM   1     for the patented features?

 3:19PM   2     A.  It does, when you consider both the accounting information

 3:19PM   3     and the qualitative information from the various doctors, it

 3:19PM   4     is clear, in my view, that the marketplace is demanding

 3:20PM   5     negative pressure wound therapy.

 3:20PM   6     Q.  Okay.  Let's go to number two, lack of alternatives.

 3:20PM   7     Explain that.

 3:20PM   8     A.  The lack of alternative question says:  But for the

 3:20PM   9     customers buying the BlueSky, what would they have done?  Is

 3:20PM  10     there something else that would have been acceptable to them

 3:20PM  11     other than the KCI product?

 3:20PM  12               And my conclusion is, no, there wasn't for the

 3:20PM  13     people who actually purchased BlueSky product, and I list a

 3:20PM  14     couple of reasons on this chart.  One is that BlueSky has

 3:20PM  15     positioned the Versatile 1 as a negative pressure wound

 3:20PM  16     therapy device and they directly targeted the VAC product.

 3:20PM  17               Second is that once a doctor writes a prescription

 3:20PM  18     for NPWT, negative pressure wound therapy, there are only two

 3:20PM  19     suppliers who can meet that prescription.

 3:20PM  20               So because this is a medical product, the definition

 3:20PM  21     of that alternative issue is actually far easier in this case,

 3:20PM  22     and I conclude that there were no commercially available

 3:20PM  23     noninfringing alternatives.

 3:20PM  24     Q.  And although there are other products that deal with

 3:21PM  25     wounds, those aren't really alternatives, in this sense, are
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 3:21PM   1     they?

 3:21PM   2     A.  No.  There are many ways to treat a wound, obviously, from

 3:21PM   3     a Band-Aid to saline and gauze to traditional methods, but for

 3:21PM   4     the customers who demanded NPWT, purchased the BlueSky

 3:21PM   5     product, what is their next best decision?  It would not be to

 3:21PM   6     go back to traditional therapies, in my opinion.  It would be

 3:21PM   7     to purchase the VAC product.

 3:21PM   8     Q.  Now, the third is capacity?

 3:21PM   9     A.  Yes, sir.

 3:21PM  10     Q.  Okay.  Explain what that means.

 3:21PM  11     A.  Well, there is a chart that outlines the major components

 3:21PM  12     of capacity that I looked at, and I will try to be brief on

 3:21PM  13     this, because, actually, I get carried away on this one and

 3:21PM  14     talk a lot about it.

 3:21PM  15               But if you can put up the next chart.  It is three

 3:21PM  16     aspects.  I looked at the manufacturing capacity, the

 3:21PM  17     marketing capacity, and the financial capacity.  And from a

 3:21PM  18     manufacturing point of view, I actually toured the facility

 3:21PM  19     where KCI assembles the product.

 3:21PM  20     Q.  Here in San Antonio?

 3:21PM  21     A.  Yes, sir.

 3:21PM  22     Q.  Okay.

 3:21PM  23     A.  I investigated the suppliers that it used, even the

 3:22PM  24     suppliers that their suppliers use, and I looked at the

 3:22PM  25     utilization of the pumps that were already in the field, and
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 3:22PM   1     that was surprising.

 3:22PM   2               Because of the pumps that KCI has in the field ready

 3:22PM   3     to be used, they only utilize those about 55, 60 percent of

 3:22PM   4     the time.  So even without making a new pump, there is plenty

 3:22PM   5     of excess capacity, especially in light of the relatively

 3:22PM   6     small sales of BlueSky.

 3:22PM   7     Q.  Let me ask you on that.  I am not sure I understood.  When

 3:22PM   8     you say "utilization," would you explain what that means?

 3:22PM   9     A.  Yes.  If you remember the business model of KCI, they

 3:22PM  10     manufacture pumps, and then they follow the full customer care

 3:22PM  11     cycle to actually rent those pumps and provide disposable kits

 3:22PM  12     to physicians and hospitals and nursing cares.

 3:22PM  13               Well, they have a fleet of pumps in the field, a

 3:22PM  14     fleet of the VAC devices.  And at any one time, on average,

 3:22PM  15     only about half of them or just over half of them are actually

 3:22PM  16     hooked up to a patient.

 3:22PM  17               The rest of the time, they are in inventory, being

 3:22PM  18     cleaned up, being readied to be sent out again.  And that's an

 3:23PM  19     unusual case.  So when considering capacity, considering

 3:23PM  20     whether or not KCI could have serviced the customers of the

 3:23PM  21     patients who were using the BlueSky equipment, this reinforced

 3:23PM  22     my conclusion that, yes, they could.

 3:23PM  23     Q.  Okay.  So that's manufacturing capacity?

 3:23PM  24     A.  And then very briefly marketing.  Did those doctors,

 3:23PM  25     nurses know of KCI?  I think the record is pretty clear that
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 3:23PM   1     KCI had a large marketing force, spent a lot of money on

 3:23PM   2     marketing and, in fact, as the pioneer of the product,

 3:23PM   3     everyone was very familiar with KCI as a supplier.

 3:23PM   4     Q.  Okay.

 3:23PM   5     A.  And lastly, financial.  Did KCI have the investment

 3:23PM   6     dollars that would be required to sell more product and pay

 3:23PM   7     for receivables and finance payables?  And in this case, they

 3:23PM   8     had been very successful and they clearly did.

 3:23PM   9     Q.  Okay.  Now, let's talk about -- the fourth factor is

 3:23PM  10     quantification.  I don't understand what that is.

 3:23PM  11     A.  Well, the fourth factor is, can you actually then take

 3:24PM  12     this information and calculate lost profits from the

 3:24PM  13     accounting records in a way that is reasonable and reliable?

 3:24PM  14     And I believe you can, and I have summarized the results of

 3:24PM  15     that work tending to prove the fourth factor of

 3:24PM  16     quantification.

 3:24PM  17     Q.  Is this the summary you have?

 3:24PM  18     A.  Yes.  And I promise it is the most painful in terms of a

 3:24PM  19     lot of numbers on a page, but it is important.  And so what it

 3:24PM  20     shows is the profits that were lost from the introduction of

 3:24PM  21     BlueSky in 2002, in that first column, through five months of

 3:24PM  22     2006.

 3:24PM  23               And at the bottom of that page, you can see that

 3:24PM  24     30.5 million, $30,513,643.  That is the same number we saw in

 3:24PM  25     the very first chart.
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 3:24PM   1               More importantly, this chart is divided into two

 3:24PM   2     halves, a top half and a bottom half, and the top half relates

 3:24PM   3     to lost revenues and profits on the VAC system.

 3:24PM   4     Q.  That is to say, the pump unit?

 3:25PM   5     A.  Correct.

 3:25PM   6     Q.  Okay.

 3:25PM   7     A.  And the bottom half relates to lost revenues and profits

 3:25PM   8     on KCI disposables.  And I don't put a lot of detail on this

 3:25PM   9     chart, but believe me, there is sufficient detail behind it.

 3:25PM  10     But I did want to highlight and make note that I subtracted

 3:25PM  11     the royalty that was due like Wake Forest, so as to not

 3:25PM  12     collect it twice.

 3:25PM  13     Q.  Okay.  And so you are not here opining on what amount Wake

 3:25PM  14     Forest should get there?

 3:25PM  15     A.  Correct.  I am focused only on KCI.

 3:25PM  16     Q.  And so what you did is you took the total amount, the

 3:25PM  17     total -- the revenues, but multiplied by 93 percent, because

 3:25PM  18     Wake Forest has the right to a seven-percent royalty?

 3:25PM  19     A.  Essentially, that is correct, and so there is no double

 3:25PM  20     accounting.  So if you would award my damage claim and then

 3:25PM  21     the Wake Forest expert's damage claim, you would award both

 3:25PM  22     and there would be no problems with that.

 3:25PM  23     Q.  And you are referring to Mr. Escobedo?

 3:25PM  24     A.  I am.

 3:25PM  25     Q.  Okay.
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 3:25PM   1     A.  So that's my calculation.  The other point I would make is

 3:26PM   2     it is what is called an incremental accounting analysis,

 3:26PM   3     really, just kind of a fancy word for meaning, you look at

 3:26PM   4     those costs that would change, and you don't have to deduct

 3:26PM   5     all fixed costs, so direct material, direct labor, some

 3:26PM   6     overhead changes, but KCI doesn't need to build a new

 3:26PM   7     corporate headquarters to make the few thousand extra pumps

 3:26PM   8     that BlueSky sold.

 3:26PM   9     Q.  Mr. Malackowski, can you calculate the lost profits with

 3:26PM  10     reasonable certainty?

 3:26PM  11     A.  You can, and I believe I have, as reflected on this chart.

 3:26PM  12     Q.  Okay.  And do you believe that $30.5 million is a

 3:26PM  13     reasonable estimate of the damages on a lost profits basis?

 3:26PM  14     A.  Yes, sir.

 3:26PM  15     Q.  And have the criteria for the four Panduit factors been

 3:26PM  16     met?

 3:26PM  17     A.  Yes, they have.

 3:26PM  18     Q.  Okay.  Which opinion would you like to go to next?

 3:26PM  19     A.  If we go back to the summary chart, let's keep going down

 3:26PM  20     the yellow row, and the next number relates to lost profits

 3:26PM  21     for false advertising.

 3:26PM  22     Q.  Okay.  Would you explain how you did that and what your

 3:27PM  23     theory was on the calculation of lost profits for false

 3:27PM  24     advertising?

 3:27PM  25     A.  Yes.  There is a chart that is relatively simple that
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 3:27PM   1     shows this, but perhaps it is helpful to back up and just

 3:27PM   2     understand a little bit of what the false advertising

 3:27PM   3     assertion is.

 3:27PM   4               In the courtroom before I was called today, there

 3:27PM   5     were other witnesses who talked about the promotion of

 3:27PM   6     materials and the advertisements, and whether or not those

 3:27PM   7     were confusing in the marketplace.

 3:27PM   8               And that is done to determine whether or not there

 3:27PM   9     is liability.  Was there false advertising?  Once you know

 3:27PM  10     there is false advertising, then the presumption is that the

 3:27PM  11     sales related to that product were all lost, and it is the

 3:27PM  12     defendant's burden to show how much of those sales wouldn't

 3:27PM  13     have been lost because those customers weren't confused.

 3:27PM  14               Well, in my effort to be objective and fair to both

 3:27PM  15     sides, I actually took that burden on myself, and so I

 3:27PM  16     reviewed Dr. Reisetter's analysis and report and accounted for

 3:27PM  17     his study.

 3:27PM  18               So if you look at this chart, what I have done is I

 3:28PM  19     start with the total lost profits number that we discussed

 3:28PM  20     before, the same 30.5 million.  That is in the top row.  And

 3:28PM  21     then I have a low and a high end estimate for what percentage

 3:28PM  22     of those would absolutely be attributable to the false

 3:28PM  23     advertising.

 3:28PM  24               And I take the low-end estimate from question 40 of

 3:28PM  25     Dr. Reisetter's analysis, which discusses nurses and which
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 3:28PM   1     percentage of nurses were confused by the promotional

 3:28PM   2     material, and I can certainly review that question with you,

 3:28PM   3     if you would like, and then the high-end estimate relates to

 3:28PM   4     his question number 27, which refers to doctors.

 3:28PM   5               And what he found is that 35 percent of the nurses

 3:28PM   6     would be confused and 67 percent of the doctors would be

 3:28PM   7     confused, which is actually kind of interesting.  Sometimes

 3:28PM   8     you would think that doctors would be less likely to have that

 3:28PM   9     issue, but actually, the nurses are closer to the field and

 3:28PM  10     understand what is going on, and that was the explanation I

 3:28PM  11     was given.

 3:29PM  12               And then when you multiply the lost profits number

 3:29PM  13     of 30.5 million times that confusion factor, you get what I

 3:29PM  14     believe is a conservative estimate of lost profits under a

 3:29PM  15     false advertising claim.

 3:29PM  16               So bottom line, this is the percentage of customers

 3:29PM  17     who bought BlueSky because of the promotion materials who, if

 3:29PM  18     the promotional materials weren't misleading, wouldn't have

 3:29PM  19     purchased the product.

 3:29PM  20     Q.  Well, does it matter to you the fact that Dr. Reisetter's

 3:29PM  21     figures may not be precise?

 3:29PM  22     A.  No.  I mean, they are an estimate or rough estimate, I

 3:29PM  23     think was the term I read in the testimony, and that is

 3:29PM  24     something I accounted for.  But remember, the presumption is

 3:29PM  25     that it would be 100 percent.
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 3:29PM   1               In fact, KCI executives, I think, still believe

 3:29PM   2     strongly it would be 100 percent.  I don't think that is fair.

 3:29PM   3     I think it is probably less than that; and although a rough

 3:29PM   4     estimate, it is very conservative.

 3:29PM   5               And most importantly, BlueSky's experts didn't come

 3:29PM   6     up with their own number, so it is the only evidence in the

 3:29PM   7     case, and I believe it is certainly reliable.

 3:30PM   8     Q.  Now, you mentioned that KCI believed that they should get

 3:30PM   9     the full 30 million for false advertising, but you had a

 3:30PM  10     different opinion; is that right?

 3:30PM  11     A.  Well, their opinion, I cannot understand why they would

 3:30PM  12     say that, and there is certainly a basis for it, but I just

 3:30PM  13     think the best proof, if you are trying to be reasonable and

 3:30PM  14     justify your results and be objective, is you have to take

 3:30PM  15     into account that confusion analysis of Dr. Reisetter.  To

 3:30PM  16     ignore it, I think, and award 100 percent is -- is not

 3:30PM  17     appropriate.

 3:30PM  18     Q.  Well, why didn't you just do what the people from KCI

 3:30PM  19     wanted?

 3:30PM  20     A.  Because then I wouldn't have a job very long.  My -- the

 3:30PM  21     reason people hire my firm is because we do have a reputation

 3:30PM  22     of being independent, and I have to be independent.  That is

 3:30PM  23     my charge.

 3:30PM  24               And so like we talked earlier about working for

 3:30PM  25     plaintiffs or defendants, it doesn't matter to me.  I really
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 3:30PM   1     care that I am able to explain the analysis and the trier of

 3:30PM   2     fact understands and concurs that this is correct.  We are not

 3:31PM   3     throwing numbers out here hoping people, you know, compromise.

 3:31PM   4     This is the right analysis.

 3:31PM   5     Q.  Even though the lawyers for Kinetic Concepts are paying

 3:31PM   6     you for the work that you have done, you will make your own

 3:31PM   7     analysis?

 3:31PM   8     A.  I think you have tried to twist my arm over the years.

 3:31PM   9     Q.  You weren't supposed to mention that.  Yes, you are right.

 3:31PM  10     A.  No.  You are right.  I'm sorry.

 3:31PM  11     Q.  So what is your opinion as to a reasonable range for lost

 3:31PM  12     profits for false advertising?

 3:31PM  13     A.  It is 10.8 million to 20.7 million.

 3:31PM  14     Q.  Thank you.  Let's talk -- let's see.  If we go back -- can

 3:31PM  15     we go back to the summary of opinions --

 3:31PM  16     A.  So now we are in the third box in the yellow column.  We

 3:31PM  17     have dropped below the black line, which means we are no

 3:31PM  18     longer talking about the primary evidence.  We are talking

 3:31PM  19     about the backup, or the secondary measure of damages.  And

 3:31PM  20     the first backup figure we are going to talk about is the

 3:31PM  21     reasonable royalty of 8.5 million.

 3:31PM  22     Q.  Now, would you first explain what a royalty is?

 3:32PM  23     A.  Yes.  In patent damages, you are entitled to your lost

 3:32PM  24     profits or damages, but if, for whatever reason, that can't be

 3:32PM  25     proven, the law provides that, at a minimum, if infringement
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 3:32PM   1     is found, you are entitled to a reasonable royalty, which is a

 3:32PM   2     type of licensing fee that we talked about before, where it is

 3:32PM   3     the amount that, in this case, BlueSky and Medela should pay

 3:32PM   4     for their use of the technology, the patents in suit.

 3:32PM   5               And so the way to calculate that royalty is, it is

 3:32PM   6     actually a little bit unusual.  Remember, these parties didn't

 3:32PM   7     agree to a license fee.  And so what the law requires is that

 3:32PM   8     you create what would have happened.

 3:32PM   9               And they actually -- they use the term "a

 3:32PM  10     hypothetical negotiation," and that's the word.  You have to

 3:32PM  11     assume that KCI, on the one hand, and BlueSky, Medela, on the

 3:32PM  12     other hand, would sit down, both wanting to cut a deal,

 3:32PM  13     willing buyer and willing seller, both having all of the

 3:32PM  14     evidence that was known at the time -- and frankly, that's a

 3:32PM  15     real important point, what was known or knowable at this

 3:33PM  16     time -- and come to an agreement.

 3:33PM  17               Now, they help you a little bit more because the law

 3:33PM  18     provides for 15 factors, which are called the Georgia Pacific

 3:33PM  19     factors.  It is another case, another company -- Georgia

 3:33PM  20     Pacific actually makes plywood -- where this was developed and

 3:33PM  21     they used those factors to determine the royalty.

 3:33PM  22               A couple of other assumptions, though, are critical.

 3:33PM  23     One is that you have to assume the patents are valid and you

 3:33PM  24     have to assume the patents are infringed when you sit down at

 3:33PM  25     the table, and it has to happen before the first infringement.
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 3:33PM   1               So before BlueSky entered the marketplace, that is

 3:33PM   2     when we have to conduct this analysis, based upon what was

 3:33PM   3     known or knowable at the time, quantitatively and

 3:33PM   4     qualitatively.

 3:33PM   5     Q.  Now, take us through this hypothetical negotiation.  What

 3:33PM   6     is the procedure you do to dream up the people who are sitting

 3:33PM   7     down and talking to each other?

 3:33PM   8     A.  Well, "dream up" is not a technical term that we use, but

 3:33PM   9     I understand the point.  If you go to the next chart, I use a

 3:34PM  10     three-step process.  And so when you sit down to determine a

 3:34PM  11     royalty, first, ultimately, you know that whatever you come up

 3:34PM  12     with is going to be applied to the defendant's sales, in this

 3:34PM  13     case, to the BlueSky infringement.

 3:34PM  14               Now, you have some choices, because you can either

 3:34PM  15     take a percentage and apply that to the infringement, in some

 3:34PM  16     cases -- frankly, most cases, that's what people do, or you

 3:34PM  17     can determine an amount per unit.

 3:34PM  18               Now, part of my work was to determine which would be

 3:34PM  19     more appropriate here and why, and if you go back to that,

 3:34PM  20     what I said was the confusing chart about the disaggregation

 3:34PM  21     of the customer care cycle or the fact that KCI services the

 3:34PM  22     patients from end to end and BlueSky breaks that cycle by

 3:34PM  23     having them as wholesalers and distributors as retailers, the

 3:34PM  24     problem is, if you come up with a royalty rate and then only

 3:34PM  25     apply it to the BlueSky wholesale pricing, you don't capture
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 3:34PM   1     the full value of the invention.

 3:34PM   2               And the way around that is to look at the full

 3:35PM   3     value, express it as an amount per pump, and then apply it to

 3:35PM   4     the number of pumps.  That way, it doesn't matter if they

 3:35PM   5     provide the follow-on service or not.  You are going to make

 3:35PM   6     sure you get everything.

 3:35PM   7               So that's where I started.  I realized that I wanted

 3:35PM   8     to end up with an amount per pump.  That said, I looked at

 3:35PM   9     step one.  What is quantitative?  As an accountant by

 3:35PM  10     training, I always like to start with the numbers.  Step two

 3:35PM  11     is the qualitative aspect of Georgia Pacific, which really

 3:35PM  12     tells you whether your numbers should move up or down, and

 3:35PM  13     then you have to come up with an opinion.

 3:35PM  14     Q.  So we understand the framework.  Now take us through the

 3:35PM  15     actual calculations.

 3:35PM  16     A.  So the next chart reflects my quantitative analysis, and

 3:35PM  17     the four blue bars on this chart are the four accounting

 3:35PM  18     quantifications that I found.  The first one is industry

 3:35PM  19     royalty rates.

 3:35PM  20               It is like when you buy a house and you want to know

 3:35PM  21     what you should pay for the house.  One thing you always do is

 3:36PM  22     you do market comps.  What do other houses in the neighborhood

 3:36PM  23     sell for?  This is exactly the same thing, but for patents.

 3:36PM  24               There is a company called Royalty Source.  You send

 3:36PM  25     them the technology you are interested in and they send you
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 3:36PM   1     back a bunch of agreements that they think are comparable.

 3:36PM   2     And it is helpful to put things in framework, but like a

 3:36PM   3     house, there are so many differences between one patent and

 3:36PM   4     the next, aside from getting a general feel, frankly, it is

 3:36PM   5     not all that useful many times.

 3:36PM   6               And so, actually, the first time I looked at it, I

 3:36PM   7     considered rates up to 25 percent.  I later reduced it to 15,

 3:36PM   8     but I don't really rely on it.  I just use it as a check

 3:36PM   9     later.

 3:36PM  10               The second bar on the chart is representative of the

 3:36PM  11     Wake Forest license.  That is a seven percent that Wake Forest

 3:36PM  12     University charged KCI.  And initially, you might think:

 3:36PM  13     Well, that is a very solid number to ground your analysis.

 3:36PM  14               My concern was, that was a university licensing a

 3:37PM  15     manufacturer before the patent is issued, recognizing that a

 3:37PM  16     lot of money, in this case, $300 million, would need to be

 3:37PM  17     spent in order to get to market.

 3:37PM  18               That is a different negotiation than KCI, as a

 3:37PM  19     competitor, licensing BlueSky, as a competitor, after the

 3:37PM  20     patents have issued, after the money has been spent.  And

 3:37PM  21     although it is a point, it is not going to be a starting place

 3:37PM  22     for me.

 3:37PM  23               The next thing that I looked at was the BlueSky

 3:37PM  24     profit information.  In particular, I looked at their

 3:37PM  25     operating profits, and I took a portion of it, a quarter of
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 3:37PM   1     it, as a measure of what they might be willing to pay in the

 3:37PM   2     royalty.

 3:37PM   3               The problem I had with this analysis, though, is

 3:37PM   4     that cycle of care.  This only represents the wholesale

 3:37PM   5     profit.  It doesn't include the rest of the service, so it is

 3:37PM   6     interesting, but it is not complete.  And then I ended up with

 3:37PM   7     the KCI profit apportionment.

 3:37PM   8               So what I had was two years of data, 2000 and 2002,

 3:37PM   9     prior to the hypothetical negotiation, for these exact

 3:38PM  10     products, for the full cycle of care, and I looked at that

 3:38PM  11     profitability, I took a quarter of it, and it ranged between

 3:38PM  12     eight and ten percent, and that was my quantitative beginning

 3:38PM  13     for the reasonable royalty.

 3:38PM  14     Q.  So you start off with the quantitative and then you start

 3:38PM  15     talking about Georgia Pacific factors; is that right?

 3:38PM  16     A.  I do.  Then I go to step two, which is the qualitative,

 3:38PM  17     and there are two slides that talk about Georgia Pacific, and

 3:38PM  18     I will go through this very quickly.

 3:38PM  19               The two slides look basically like this.  So you can

 3:38PM  20     see this first page has factors 1 through 8, and then on the

 3:38PM  21     right side, I explain whether that was already considered in

 3:38PM  22     my quantitative analysis, so I don't have to consider it

 3:38PM  23     again, or it suggests a qualtitatively increasing rate, green

 3:38PM  24     arrow up, or a qualitatively decreasing rate, red arrow down,

 3:38PM  25     or the horizontal bar simply means it was neutral.  It wasn't
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 3:38PM   1     really relevant to this case.

 3:38PM   2               And so you don't weight all of these equally, and we

 3:39PM   3     will get to that later.  But generally speaking, on the first

 3:39PM   4     page, there were a couple that were up and a couple that were

 3:39PM   5     down, so it didn't have a huge effect on my analysis.  The

 3:39PM   6     second page is more telling.

 3:39PM   7               The second page reflects the last seven factors from

 3:39PM   8     9 to 15.  And what we can see here is that we had three that

 3:39PM   9     were neutral, but there were four factors that point up.

 3:39PM  10               What is really significant, though, is when you have

 3:39PM  11     to go and decide whether my analysis is correct or the BlueSky

 3:39PM  12     analysis is correct, their expert believes that these first

 3:39PM  13     two factors, for example, instead of pointing up, that they

 3:39PM  14     should point down, and so that helps explain why we have such

 3:39PM  15     wildly different opinions.

 3:39PM  16               In my view, the utility and advantages of negative

 3:39PM  17     pressure wound therapy over old methods of treating wounds, I

 3:39PM  18     think the evidence says that that is clearly a positive

 3:39PM  19     indicator.  Their view is somehow it is negative, so you will

 3:39PM  20     need them to explain that to you.

 3:40PM  21               The next point, which is the nature of the invention

 3:40PM  22     and the licensor, which is KCI, KCI's use of the invention.  I

 3:40PM  23     mean, KCI has been, frankly, wildly successful with this

 3:40PM  24     product.  That points to a higher royalty.  Their expert

 3:40PM  25     concludes the opposite, and so you will have to reconcile
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 3:40PM   1     that.  But I went through each of those factors one at a time

 3:40PM   2     to draw my qualitative conclusions.

 3:40PM   3     Q.  And what were your qualitative conclusions?

 3:40PM   4     A.  Well, there is a chart that shows that.  So what this

 3:40PM   5     chart shows is my starting point of eight to ten percent.

 3:40PM   6     There were six factors that point up, two factors that point

 3:40PM   7     down, seven that were quantitative or neutral.

 3:40PM   8               And at the end of the day, here is the tough part.

 3:40PM   9     There is no equation.  There is no place I can plug in six up

 3:40PM  10     and two down and 8 percent and press the calculator.  It is,

 3:40PM  11     by design, a matter of judgment and expert opinion.

 3:40PM  12               You have to weigh each factor and weigh the total

 3:40PM  13     facts of the case.  Having done this hundreds of times, it is

 3:40PM  14     my expert opinion that you would slightly increase the rate

 3:41PM  15     from your starting point, and I say you increase it to twelve

 3:41PM  16     percent.

 3:41PM  17     Q.  Do you consider that to be pretty conservative?

 3:41PM  18     A.  I do.

 3:41PM  19     Q.  Okay.  We have got the royalty rate now.  What is the next

 3:41PM  20     step to come up with the royalty damages?

 3:41PM  21     A.  The next slide shows how we go from that Georgia Pacific

 3:41PM  22     analysis to an actual quantification, and so we start with the

 3:41PM  23     royalty rate opinion of twelve percent.  And remember the

 3:41PM  24     hypothetical, I said everybody's cards are on the table.  So

 3:41PM  25     the next line is the expected complete care revenue per pump.
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 3:41PM   1               When you manufacture a pump or a VAC unit and you

 3:41PM   2     put it in the marketplace, you serve many, many patients over

 3:41PM   3     many years with that same pump.

 3:41PM   4               And so ultimately, you know you are going to base

 3:41PM   5     your royalty on a one-time payment per pump, then you need to

 3:41PM   6     consider that, and so when you add up those figures, on

 3:41PM   7     average, it is about $19,000 per pump.

 3:41PM   8     Q.  Now, Mr. Malackowski, you are not saying that an

 3:41PM   9     individual patient would be paying $19,000?

 3:41PM  10     A.  No, no.  That represents many, many patients of use over

 3:42PM  11     many, many years.  And so if you take the twelve-percent

 3:42PM  12     royalty times the total value chain of $18,932, in my opinion,

 3:42PM  13     the proper per-pump royalty that BlueSky should pay to KCI is

 3:42PM  14     $2,272 per pump.

 3:42PM  15               They pay that once and they can use that pump on as

 3:42PM  16     many patients and sell as many disposables as they would like.

 3:42PM  17     So you multiply that by the 3,755 pumps that BlueSky sold and

 3:42PM  18     the royalty damages are $8.5 million.

 3:42PM  19     Q.  And these are the minimum damages for patent infringement?

 3:42PM  20     A.  Yes, sir.

 3:42PM  21     Q.  Are you ready to try the last, the last damage

 3:42PM  22     calculation?

 3:42PM  23     A.  Yes.  The last one is pretty straight forward, and that's

 3:42PM  24     the final box in the yellow column, which is the ill-gotten

 3:42PM  25     profits or disgorgement.  Essentially, we are trying here to
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 3:42PM   1     determine the profits that BlueSky and Medela actually made on

 3:42PM   2     those 3,700 pumps, and there is a fairly straight forward

 3:43PM   3     chart that calculates that.

 3:43PM   4     Q.  Would you explain the chart?  It may be straight forward

 3:43PM   5     to you, but I failed math.

 3:43PM   6     A.  It is simply two calculations.  One is the BlueSky

 3:43PM   7     revenues times the BlueSky profit margin, $12 million in

 3:43PM   8     revenue times 26 percent.  That gives you $3,400,000 in

 3:43PM   9     BlueSky profits.

 3:43PM  10               The next calculation is the Medela revenues of

 3:43PM  11     $3,400 -- I mean, $3,400,000, times their profit margin --

 3:43PM  12     this one is actually interesting, because there weren't good

 3:43PM  13     accounting records produced for Medela.  And so, technically,

 3:43PM  14     I didn't have to deduct any costs but, again, in order to give

 3:43PM  15     you what I think is the best evidence -- there was a quote in

 3:43PM  16     the deposition that their best estimate was a profitability of

 3:43PM  17     50 percent.

 3:43PM  18               It is obviously rough, but it is conservative for me

 3:43PM  19     to use it, as opposed to nothing.  And so if you take the

 3:43PM  20     3.4 million times the 50 percent, you get $1.7 million in

 3:43PM  21     Medela profits.  If you add 3.4 million to 1.7 million, you

 3:43PM  22     get the final total of 5.1.

 3:44PM  23     Q.  And 5.153, would you round that off to $5.2 million?

 3:44PM  24     A.  Yes, sir.  It is $5,153,777.

 3:44PM  25     Q.  Okay.  And that is the disgorgement for the secondary or
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 3:44PM   1     alternative damages for unfair competition, false

 3:44PM   2     advertisements?

 3:44PM   3     A.  Yes, sir.

 3:44PM   4     Q.  Okay.  Now, let's go back to our original chart.  You have

 3:44PM   5     calculated the damages for these -- under these three methods.

 3:44PM   6               Now, what did you do to confirm these results?

 3:44PM   7     A.  So now we step back and we look at the total data and try

 3:44PM   8     to see if this is reasonable in light of my conclusions, and

 3:44PM   9     there are a few charts that go through that directly.

 3:44PM  10               The first one is a comparison of the KCI actual

 3:44PM  11     revenue, in the yellow bar, as compared to what I believe

 3:44PM  12     their should-have-been revenue would be, which is their actual

 3:44PM  13     plus the BlueSky.

 3:44PM  14               And what the chart tells you, obviously, is that,

 3:44PM  15     frankly, BlueSky sales were not large in comparison to KCI's.

 3:44PM  16     That reaffirms that it wouldn't have been hard, from a

 3:45PM  17     manufacturing or a marketing standpoint, to make those

 3:45PM  18     additional sales.  It makes sense.

 3:45PM  19               If it was -- if the blue bar was five times bigger

 3:45PM  20     than yellow, I would say:  Well, wait a minute.  We better go

 3:45PM  21     back and look at some of that again.  And in some cases,

 3:45PM  22     that's the way it turns out.  The next chart --

 3:45PM  23     Q.  Any other testing to see if this is reasonable?

 3:45PM  24     A.  The next chart compares lost profits to the royalty claim.

 3:45PM  25     There was some assertion by the defendant's experts that

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2170

                                     MALACKOWSKI - DIRECT

 3:45PM   1     because I used that full cycle of care, I was really just

 3:45PM   2     trying to back into lost profits some other way.

 3:45PM   3               And you can see that is just not true, that the

 3:45PM   4     royalty analysis is about 28 percent of the lost profits

 3:45PM   5     analysis, which is very consistent with the standard sharing

 3:45PM   6     of 25 percent or a quarter of that, that I mentioned before,

 3:45PM   7     so that looks reasonable.

 3:45PM   8     Q.  Okay.

 3:45PM   9     A.  And then the next thing that I looked at is that I think,

 3:45PM  10     frankly, the BlueSky and Medela expert position is not

 3:45PM  11     reasonable.  It is irrational, because what they want to do is

 3:45PM  12     to determine a relatively low percentage royalty, four

 3:46PM  13     percent, and multiply it only by the BlueSky sales, the

 3:46PM  14     wholesale number.

 3:46PM  15               But when you do that, that doesn't even result in

 3:46PM  16     enough money for KCI to remit the royalty they owe Wake

 3:46PM  17     Forest, and it would actually require KCI to pay to have

 3:46PM  18     BlueSky compete with them in the marketplace.  It is just not

 3:46PM  19     rational and it is not going to happen.

 3:46PM  20     Q.  Let me understand.  Okay.  The amount that KCI has to pay

 3:46PM  21     Wake Forest is seven percent on all sales and rentals and

 3:46PM  22     sales of disposables?

 3:46PM  23     A.  Yes.  That is the implication of the license agreement.

 3:46PM  24     Q.  But what BlueSky says is, they should only pay four

 3:46PM  25     percent of just the pump sales?
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 3:46PM   1     A.  Yes, sir.

 3:46PM   2     Q.  Does it make any sense?

 3:46PM   3     A.  In my opinion, there is no rational reason to believe that

 3:46PM   4     KCI would enter into a negotiation willing to say:  All right.

 3:46PM   5     I will give you a license.  You pay this money to Wake Forest,

 3:46PM   6     and let me know when you do, so I can pay Wake Forest more

 3:47PM   7     money for your right to sell.  They are just not going to do

 3:47PM   8     that.

 3:47PM   9     Q.  And their own expert said that he -- he said he realized

 3:47PM  10     that that sounds irrational?

 3:47PM  11     A.  Yes.  And then he tried to explain how over time rates go

 3:47PM  12     down and the like, but the point is, it is just not rational.

 3:47PM  13     Q.  Okay.

 3:47PM  14     A.  And then the last thing that I did, there was another

 3:47PM  15     concern that was raised by their experts that I wasn't

 3:47PM  16     properly considering the penetration that BlueSky had into the

 3:47PM  17     long-term care treatment market, nursing homes, and that they

 3:47PM  18     were much better at serving the nursing home community than

 3:47PM  19     KCI was, and, again, that is just not true.

 3:47PM  20               If you look at this chart, this shows that in June

 3:47PM  21     of 2005, KCI placed 3,600 pumps in the extended care business.

 3:47PM  22     A year later, at all locations, BlueSky only placed 3,700

 3:47PM  23     pumps.  So KCI can compete quite effectively in the nursing

 3:47PM  24     home segment of the business.

 3:47PM  25     Q.  Mr. Malackowski, after having done extensive research, are
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 3:47PM   1     you comfortable that the estimates of damages that you have

 3:48PM   2     come up with, are you comfortable with these estimates?

 3:48PM   3     A.  I am, yes, sir.

 3:48PM   4     Q.  Do you believe they are fair and conservative?

 3:48PM   5     A.  I do.

 3:48PM   6               MR. MACON:  I will pass the witness, Your Honor.

 3:48PM   7               THE COURT:  Thank you so much.

 3:48PM   8               Mr. McClanahan.

 3:48PM   9               MR. MCCLANAHAN:  Thank you, Your Honor.

 3:48PM  10                            *-*-*-*-*-*-*-*

 3:48PM  11                           CROSS EXAMINATION

 3:48PM  12     BY MR. MCCLANAHAN:

 3:48PM  13     Q.  Mr. Macon's last question was:  And do you think these

 3:48PM  14     estimates are fair and conservative?  And I want to go through

 3:48PM  15     that for just a second.

 3:48PM  16     A.  Yes, sir.

 3:48PM  17     Q.  Here is the theme that I want to start talking about.

 3:48PM  18     A.  Okay.

 3:48PM  19     Q.  The theme is:  Are you an advocate or are you being

 3:48PM  20     objective here?

 3:49PM  21     A.  That's easy.

 3:49PM  22     Q.  That's the theme.

 3:49PM  23     A.  That's an easy one.  I am objective.

 3:49PM  24     Q.  I didn't ask you the question yet.

 3:49PM  25     A.  Oh, I am sorry.
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 3:49PM   1     Q.  I said this is the theme.

 3:49PM   2     A.  Okay.

 3:49PM   3     Q.  The jury is going to decide whether you are an advocate or

 3:49PM   4     whether you are being objective.  Do you understand that?

 3:49PM   5     A.  I do.

 3:49PM   6     Q.  Okay.  Now, you went to a great extent -- I have got it

 3:49PM   7     three times -- to work into your answer "my effort to try to

 3:49PM   8     be objective and fair to both sides."  And then you said "my

 3:49PM   9     effort to be independent and objective and fair to both

 3:49PM  10     sides."

 3:49PM  11               And you will agree with me that you told the jury

 3:49PM  12     several times today that you have made an effort to be

 3:49PM  13     independent, to be fair and to be objective.  Correct?

 3:49PM  14     A.  Yes.  That was an issue that was raised in my deposition,

 3:49PM  15     and I think it is important to really emphasize that that is

 3:49PM  16     the case.  Yes, sir.

 3:49PM  17     Q.  And my question called for you to say:  Correct.  Yes or

 3:49PM  18     no.  So the answer is:  Yes, that was a correct statement?

 3:49PM  19     A.  Well, that, I am not sure I agree with.  I answered your

 3:50PM  20     question.  To the extent I need to explain my answer, unless

 3:50PM  21     someone tells me I can't, then that is what I am going to try

 3:50PM  22     to do.

 3:50PM  23     Q.  Now, again, going down the road of:  Are you an advocate

 3:50PM  24     or not for KCI?  I notice that Mr. Macon mentioned something

 3:50PM  25     about -- or you said you had worked for counsel for KCI, and
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 3:50PM   1     Mr. Macon said something to the effect that:  Yeah, I remember

 3:50PM   2     it well.

 3:50PM   3               Have you actually worked on a case with Mr. Macon

 3:50PM   4     before?

 3:50PM   5     A.  Yes.  The one case I mentioned, that was about seven to

 3:50PM   6     eight years ago in this courthouse.  Mr. Macon's firm

 3:50PM   7     represented KCI in that case.  That's how we knew each other.

 3:50PM   8     Q.  KCI was the plaintiff or the defendant in that case?

 3:50PM   9     A.  I frankly don't remember.

 3:50PM  10     Q.  Really?  You don't remember --

 3:50PM  11     A.  I really don't.

 3:50PM  12     Q.  -- whether KCI was suing or being sued in that case?

 3:50PM  13     A.  I think they were the defendant.

 3:50PM  14     Q.  And how much -- how much money have you charged KCI or Mr.

 3:51PM  15     Macon, whoever is paying your bill, so far in this case?  Both

 3:51PM  16     collected and outstanding, to-be-billed numbers, what is the

 3:51PM  17     rough amount for your firm?

 3:51PM  18     A.  The rough amount is very expensive.  My firm has likely

 3:51PM  19     invoiced counsel for KCI several hundred thousand dollars,

 3:51PM  20     probably $300,000.  Maybe more.  The reason being is that a

 3:51PM  21     lot of time was spent going through the documents and the

 3:51PM  22     analysis to be very thorough, and these are just expensive

 3:51PM  23     matters.

 3:51PM  24     Q.  So your firm has billed or collected or will bill and

 3:51PM  25     collect maybe as much as $300,000 to Mr. Macon or KCI in this
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 3:51PM   1     case.  You have been the go-to guy for KCI in a previous case,

 3:51PM   2     I think you said in this very courthouse, correct?

 3:51PM   3     A.  Go-to guy is your term, but, yes.  I worked for Mr. Macon

 3:51PM   4     in this courthouse about seven, eight years ago.

 3:51PM   5     Q.  And I think you have told the jury a couple of times that

 3:52PM   6     you have done this sort of thing hundreds of times.  Hundreds

 3:52PM   7     was your word.

 3:52PM   8     A.  No.  Quite significant.  Several hundred times I have

 3:52PM   9     calculated damages, and about -- this is probably the 24th or

 3:52PM  10     25th time that it gets this far to court, but this has been my

 3:52PM  11     practice for 20 years.

 3:52PM  12     Q.  I mean, this thing about $300,000 in this case alone, this

 3:52PM  13     thing about getting hired by lawyers to do damage analyses, to

 3:52PM  14     come in and testify in courthouses on behalf of somebody who

 3:52PM  15     pays you is a very, very big business, isn't it?

 3:52PM  16     A.  Generally speaking, I think that's fair.  Our firm is

 3:52PM  17     small.  We have about 70 people, as I mentioned, but there are

 3:52PM  18     large public companies that have thousands of people that that

 3:52PM  19     is all they do.  It is dwarfed by the number of lawyers.  I

 3:52PM  20     mean, it is a very small field compared to that, but, yes, it

 3:52PM  21     is a business.

 3:52PM  22     Q.  I think my question said:  Is it a big business?  And the

 3:53PM  23     answer would have been:  Yes.  Is that the answer, yes?

 3:53PM  24     A.  Well, you should read back my answer.  I think I answered

 3:53PM  25     it yes and explained what I meant by "big business," which is
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 3:53PM   1     a general term.

 3:53PM   2     Q.  Now, the next thing I would like to inquire about is that

 3:53PM   3     there was one point when you were leaving today and His Honor,

 3:53PM   4     Judge Furgeson perhaps misspoke.  He referred to you as Dr.

 3:53PM   5     Malackowski.

 3:53PM   6               In fact, you are not a doctor, are you?

 3:53PM   7     A.  No.  I don't believe that was in front of the jury, but I

 3:53PM   8     am not a doctor.  And if it was, I certainly didn't intend

 3:53PM   9     anyone to believe that.

 3:53PM  10     Q.  So you are not a Ph.D., as I understand it?

 3:53PM  11     A.  No.  I am an accountant.

 3:53PM  12     Q.  You are an accountant and you are a CPA?

 3:53PM  13     A.  Yes, sir.

 3:53PM  14     Q.  Okay.  Now, in addition to being an accountant and a CPA

 3:53PM  15     and a professional expert witness, who looks at hundreds of

 3:54PM  16     cases and does these analyses, and who charges up to $300,000

 3:54PM  17     in this case alone, in addition to all of those things, you

 3:54PM  18     also are an inventor, aren't you?

 3:54PM  19     A.  As we discussed, yes, I have six issued and half a dozen

 3:54PM  20     or so pending patents, I believe.

 3:54PM  21     Q.  For example --

 3:54PM  22               MR. MCCLANAHAN:  Stacy, do you have these patents

 3:54PM  23     loaded?

 3:54PM  24     BY MR. MCCLANAHAN:

 3:54PM  25     Q.  Here is one, where you are a coinventor with Kristi
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 3:54PM   1     Stathis, system and method of providing information to a

 3:54PM   2     subscriber through a wireless device.  Correct?

 3:54PM   3     A.  Yes, sir.

 3:54PM   4               THE COURT:  Can I ask, is this a number?

 3:54PM   5               MR. MACON:  No.  He never has -- there is no --

 3:54PM   6               MR. MCCLANAHAN:  It is a demonstrative.

 3:54PM   7               THE COURT:  Okay.  You don't plan to --

 3:54PM   8               MR. MCCLANAHAN:  I am not offering it.

 3:54PM   9               THE COURT:  Okay.  It is not being offered.

 3:55PM  10               THE WITNESS:  This is an interesting one, actually.

 3:55PM  11     I like this one.

 3:55PM  12     BY MR. MCCLANAHAN:

 3:55PM  13     Q.  Well, you may well, but my questions are not really going

 3:55PM  14     to deal with whether you like it or not.

 3:55PM  15     A.  Okay.

 3:55PM  16     Q.  I have some direct questions I need to ask you about

 3:55PM  17     these.  Your next one, patent 186 -- well, let's just do this

 3:55PM  18     one, 767.  This is eyewear with exchangeable temples housing a

 3:55PM  19     transceiver.

 3:55PM  20               Do you spend a lot of time in your office inventing?

 3:55PM  21     A.  Yes, but not in this context.  I spend a lot of time

 3:55PM  22     looking at financial instruments related to intellectual

 3:55PM  23     property.  That's my core business.  This, for example, is a

 3:55PM  24     client who called me and he was trying to develop a startup

 3:55PM  25     eyewear company, and I consulted with him for three or four
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 3:55PM   1     days and gave him some ideas that he -- that were inventive,

 3:55PM   2     and I actually gifted them to him.  I don't own any interest

 3:55PM   3     in this patent, and he went and filed a patent and developed a

 3:55PM   4     business around it.  But that was part of a consulting

 3:55PM   5     assignment that I had.

 3:55PM   6     Q.  Well, you are listed as inventor, not as consultant,

 3:56PM   7     aren't you?  James E. Malackowski, that would be you?

 3:56PM   8     A.  Oh, of course, so I am a contributing inventor.  All I am

 3:56PM   9     saying is, I am not an owner of this patent.  I helped a

 3:56PM  10     client.  Appropriately, some of the invention was mine, my

 3:56PM  11     idea.  I assigned the rights to him and now he is running a

 3:56PM  12     business.

 3:56PM  13               MR. MCCLANAHAN:  Let's go to the next one, Stacy.

 3:56PM  14     BY MR. MCCLANAHAN:

 3:56PM  15     Q.  The 186 patent, access free wireless telephony fulfillment

 3:56PM  16     service system.  Is this one where you sat at your desk and

 3:56PM  17     invented something?

 3:56PM  18     A.  No.  This one, Kristi was my childhood sweetheart, mother

 3:56PM  19     of my children, and she worked for McCann-Erickson, a large ad

 3:56PM  20     agency.  And she came home one day bemoaning that she couldn't

 3:56PM  21     get Buick -- actually, in Dallas -- to pay for outdoor

 3:56PM  22     advertising billboards.

 3:56PM  23               And I said:  Well, just put a phone number on the

 3:56PM  24     billboard and if people call, they know it was a good

 3:56PM  25     advertising expense.
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 3:56PM   1               But at that time -- if you hear a commercial on the

 3:56PM   2     radio and it is 1-800-555-1234, you can't remember that to

 3:57PM   3     dial it.  And besides, a cellphone at that point was 75 cents

 3:57PM   4     a minute, so no one was going to hear a Buick commercial and

 3:57PM   5     pay 75 cents a minute to get a brochure.

 3:57PM   6               So I said:  Why don't you make it a short number,

 3:57PM   7     #800, and reverse the billing, so everybody can remember #800.

 3:57PM   8     You dial it, you ask for Buick, send me the brochure.  It

 3:57PM   9     costs you nothing.

 3:57PM  10               It seemed pretty simple.  We went to AT&T.  I took

 3:57PM  11     her to AT&T.  At AT&T, I will never forget it.  They looked at

 3:57PM  12     us and said:  That can't be done.

 3:57PM  13               I said:  What do you mean, that can't be done?

 3:57PM  14               They said:  Technically, our routers and billing

 3:57PM  15     systems won't allow that.

 3:57PM  16               And so Kristi and I went to New Jersey, spent about

 3:57PM  17     a week in New Jersey, and I sat down with the engineers and

 3:57PM  18     figured out how it could be done.  We filed patents on it,

 3:57PM  19     because we thought it was innovative, and ultimately we sold

 3:57PM  20     it to a venture capital firm.

 3:57PM  21     Q.  My question was:  Is this one where you sat at your desk

 3:57PM  22     and invented something?  And I take it the answer is no?

 3:57PM  23     A.  Well, I would read back my answer.

 3:58PM  24     Q.  Well, I can't, because it is over a page long, single

 3:58PM  25     spaced.
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 3:58PM   1               THE COURT:  Well, let's -- rather than read back

 3:58PM   2     questions or answers, let's just do our best to take it a step

 3:58PM   3     at a time.

 3:58PM   4               MR. MCCLANAHAN:  Yes, sir.

 3:58PM   5               THE COURT:  So if you would like to rephrase, you

 3:58PM   6     know, repeat your question, you can, and the best you can to

 3:58PM   7     answer it.

 3:58PM   8               MR. MCCLANAHAN:  Thank you, Your Honor.

 3:58PM   9               THE COURT:  Let's do it that way.

 3:58PM  10               MR. MCCLANAHAN:  The next patent, Stacy.

 3:58PM  11     BY MR. MCCLANAHAN:

 3:58PM  12     Q.  The 556 patent, system and method of providing information

 3:58PM  13     to a subscriber through a wireless device.  Is this one where

 3:58PM  14     you sat at your desk and invented it?

 3:58PM  15     A.  No.  This one was a continuation application.  What that

 3:58PM  16     means is, when you file a patent with a bunch of ideas in it,

 3:58PM  17     lawyers or the patent office can issue a number of patents

 3:58PM  18     from that.

 3:58PM  19               This one was actually something that Bill Reever,

 3:58PM  20     who is listed as the assignee, drew out of the first

 3:59PM  21     specification, and I really had -- I don't know if I should

 3:59PM  22     say this, but I didn't really have anything to do with the

 3:59PM  23     drafting of this.  It was a legal, procedural thing.

 3:59PM  24     Q.  Are you through?

 3:59PM  25     A.  I am trying to give you full and complete answers, and,
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 3:59PM   1     yes, I am through.

 3:59PM   2     Q.  My question is:  Are you through?

 3:59PM   3     A.  Yes.

 3:59PM   4     Q.  The answer, then, is no.  This is not something you sat at

 3:59PM   5     your desk and invented?  Correct?

 3:59PM   6     A.  Correct.

 3:59PM   7     Q.  And interestingly, you say --

 3:59PM   8               MR. MCCLANAHAN:  Stacy, go back to that same thing

 3:59PM   9     we just had.

 3:59PM  10     BY MR. MCCLANAHAN:

 3:59PM  11     Q.  Even though you said you -- I think you just said you

 3:59PM  12     weren't an inventor, you are listed on this thing as an

 3:59PM  13     inventor, aren't you?

 3:59PM  14     A.  No, and I am sorry if you misunderstood.  Of course, I am

 3:59PM  15     listed as an inventor, because I -- Kristi and I invented the

 3:59PM  16     original application, and the way the patent office works is

 3:59PM  17     when you have this original application, you can take parts

 3:59PM  18     out of it over time to issue new patents.

 3:59PM  19               So I was the inventor of the whole thing, but I

 3:59PM  20     wasn't with the law firm that was taking another part out.  I

 3:59PM  21     didn't need to be.  The work was already done.  It was just a

 3:59PM  22     legal, procedural matter.

 3:59PM  23               MR. MCCLANAHAN:  Can we see the next one, Stacy?

 4:00PM  24     BY MR. MCCLANAHAN:

 4:00PM  25     Q.  Access free wireless telephony, fulfillment service
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 4:00PM   1     system.  Is this one where you sat at your desk and invented

 4:00PM   2     something?

 4:00PM   3     A.  I don't mean to be difficult, but I really never sit at my

 4:00PM   4     desk, so I am not sure what you mean by that phrase.  This is

 4:00PM   5     the same technology group as the one I described that related

 4:00PM   6     to the billboard.  I described for you how Kristi came home

 4:00PM   7     with a problem, we went to AT&T to solve the problem, and

 4:00PM   8     that's how it occurred.

 4:00PM   9               MR. MCCLANAHAN:  Are there any others, Stacy?

 4:00PM  10     BY MR. MCCLANAHAN:

 4:00PM  11     Q.  The 172 patent, method of manufacturing eyewear.  Did you

 4:00PM  12     sit down and invent a method of manufacturing eyewear?

 4:00PM  13     A.  Again, same answer.  This was a project that I had and I

 4:00PM  14     helped Mr. Swab come up with an inventive solution and

 4:00PM  15     assigned it to him.

 4:00PM  16               MR. MCCLANAHAN:  Stacy, go down to the bottom.  I

 4:00PM  17     saw a diagram on this one.

 4:00PM  18     BY MR. MCCLANAHAN:

 4:00PM  19     Q.  Is this the one where you talked about the Bluetooth

 4:01PM  20     thing, where you can have a receiver in your glasses?

 4:01PM  21     A.  Well, there are a number -- I am not certain, just from

 4:01PM  22     memory of this patent number.  I would have to look at it.

 4:01PM  23     Some of them relate to Bluetooth and some of them relate to

 4:01PM  24     detachable hinges.  I see a cellphone, it looks like, in the

 4:01PM  25     drawing, so my guess is this is a Bluetooth one.
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 4:01PM   1     Q.  I think you said that you understood that Oakley was

 4:01PM   2     making this now?

 4:01PM   3     A.  I think there is some license or negotiation with Oakley,

 4:01PM   4     and they are now in the market, yes.

 4:01PM   5     Q.  What is the royalty rate that Oakley has agreed to pay you

 4:01PM   6     for this invention?

 4:01PM   7     A.  Oh, that is easy.  Zero.  I assigned it.  I have no

 4:01PM   8     ownership interest in it.

 4:01PM   9     Q.  So when, for example, you testified independently, in

 4:01PM  10     order to try to be objective and fair to both sides, when you

 4:01PM  11     testified that in your fair, objective, conservative view a

 4:01PM  12     royalty rate in this case ought to be twelve percent, in this,

 4:01PM  13     your own invention here where Oakley, a noninventor, is

 4:01PM  14     selling this thing, you are not charging any royalty, are you?

 4:01PM  15     Zero?

 4:02PM  16     A.  I don't own it.  I don't have a right to charge it.  I am

 4:02PM  17     sure Mr. Swab is charging whatever he feels is appropriate.

 4:02PM  18     Q.  You invented it.  You say so to the patent office here on

 4:02PM  19     the patent.

 4:02PM  20     A.  I really apologize if I am not being clear on this.  Mr.

 4:02PM  21     Swab contacted me to help him solve a problem.  He paid me a

 4:02PM  22     fee, two days of my time.  I helped him solve the problem.  I

 4:02PM  23     gave him the invention.  I assigned him the invention as part

 4:02PM  24     of our agreement.

 4:02PM  25               I am just helping you solve the problem.  That makes
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 4:02PM   1     me an inventor.  But once I did that, he started his own

 4:02PM   2     company.  God bless him.  I have nothing to do with it.  It is

 4:02PM   3     a good thing.

 4:02PM   4     Q.  Let me switch gears and move on to something else.  You

 4:02PM   5     said that you have --

 4:02PM   6               THE COURT:  If you are switching, is this a good

 4:02PM   7     time for a break?

 4:02PM   8               MR. MCCLANAHAN:  Of course, Your Honor.

 4:02PM   9               THE COURT:  Okay.  Great.

 4:02PM  10               Ladies and gentlemen, let's take a break.  We will

 4:02PM  11     come back at five till 4:00.  Five till 4:00.

 4:02PM  12               All rise for the jury.

 4:02PM  13               And, Mr. Ramirez, if you will lead us out.

 4:02PM  14               (Jury leaves courtroom.)

 4:03PM  15               THE COURT:  Okay.  You can step down, Mr.

 4:03PM  16     Malackowski, and everybody can sit down.

 4:03PM  17               A couple of things on this.  Normally, when we have

 4:03PM  18     something besides what might be charts or whatever, when we

 4:03PM  19     have something like this thrown up, it has been my experience

 4:03PM  20     that the jury may come back in and say:  Let me see those

 4:03PM  21     patents.  And I don't have them in evidence.

 4:03PM  22               So I think the better practice, when we are spending

 4:03PM  23     time talking about these, is to put these matters into

 4:03PM  24     evidence.  And I am not insisting on that, but I am

 4:03PM  25     anticipating, based upon prior experience, that the jury is
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 4:03PM   1     going to come back and say:  Will you show me those patents

 4:04PM   2     for Mr. Malackowski?

 4:04PM   3               And I am going to have to tell them, if they do:

 4:04PM   4     No, I can't, because they are not in evidence.

 4:04PM   5               So I am just -- I am not trying to run anybody's

 4:04PM   6     show here, but I do have this consistent practice or

 4:04PM   7     experience with juries, so --

 4:04PM   8               MR. MCCLANAHAN:  I am happy to mark them as

 4:04PM   9     exhibits.  I am happy for the jury to have them.  And I

 4:04PM  10     wouldn't have gone into that, but for the fact that Mr. Macon

 4:04PM  11     asked him about these patents that he had on direct

 4:04PM  12     examination, so that's where we are.

 4:04PM  13               THE COURT:  Okay.

 4:04PM  14               MR. MACON:  And, Your Honor, I will tell you, he has

 4:04PM  15     not given us the complete patents.  He has just given us a

 4:04PM  16     page, so --

 4:04PM  17               THE COURT:  Well, that's -- I understand you are

 4:04PM  18     just looking at the front page of the patent.

 4:04PM  19               MR. MCCLANAHAN:  Yes.  I put them up as

 4:04PM  20     demonstratives only.  That is the whole idea.

 4:04PM  21               THE COURT:  Sure.  Well, you know, I am just

 4:04PM  22     concerned, and I don't know the ins and outs of everything in

 4:04PM  23     this case.  I do want the lawyers to sit down and talk about

 4:05PM  24     this among themselves and see if there can be some agreement

 4:05PM  25     about whether these should be admitted into evidence or not,
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 4:05PM   1     and I would like you to talk about it.

 4:05PM   2               You all know this case much better than I do.  I am

 4:05PM   3     not trying to overburden this case with exhibits, but I do

 4:05PM   4     have this experience over and over again where things are

 4:05PM   5     shown to juries, they are not put into evidence, and juries

 4:05PM   6     come back and say:  Can we see this?  Because they have seen

 4:05PM   7     it.

 4:05PM   8               And so I want you guys to think about it.  Now, If

 4:05PM   9     this overburdens the case and creates enormous confusion, too

 4:05PM  10     much burden for the record, that is okay.  You know, I am not

 4:05PM  11     insisting on it, but I would like -- you guys have done such a

 4:05PM  12     good job, I would like some discussion about it among the

 4:05PM  13     lawyers.

 4:05PM  14               MR. SADLER:  And is it -- may I ask a question?

 4:05PM  15               THE COURT:  Yes.

 4:05PM  16               MR. SADLER:  We are talking about the patents or are

 4:05PM  17     we talking about something --

 4:05PM  18               THE COURT:  I am talking about the patents

 4:05PM  19     themselves.

 4:05PM  20               MR. SADLER:  Okay.

 4:05PM  21               THE COURT:  What we -- that's what I am talking

 4:05PM  22     about.

 4:05PM  23               MR. MACON:  If I may follow Mr. Sadler.  You are

 4:05PM  24     talking about demonstratives?  We both put up a lot of

 4:05PM  25     demonstrative --
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 4:06PM   1               THE COURT:  Well, you know, the demonstratives are

 4:06PM   2     another matter, but often the juries like to have

 4:06PM   3     demonstratives into evidence.  Now, you know, there are pros

 4:06PM   4     and cons, because the lawyers -- the defense lawyers probably

 4:06PM   5     have enormous objections.  They have already told me their

 4:06PM   6     objections to your demonstratives, and you have objections to

 4:06PM   7     their demonstratives.

 4:06PM   8               But that is something, then, that I will give you --

 4:06PM   9     if we don't put the demonstratives into evidence, then I am

 4:06PM  10     going to give you a little extra time in final argument to go

 4:06PM  11     over them.

 4:06PM  12               Now, the jury is going to be writing all of this

 4:06PM  13     stuff down at some point, and they have already written quite

 4:06PM  14     a bit of stuff down, but I am just -- it is just something

 4:06PM  15     that I want you all to talk about.

 4:06PM  16               MR. MACON:  That's fair.  I will say, with respect

 4:06PM  17     to these, all we have seen is the first page, and we didn't

 4:06PM  18     have any advanced notice.  I am not saying any was required,

 4:06PM  19     but I certainly would like to have some sort of a discussion

 4:06PM  20     and see what these are about before --

 4:06PM  21               THE COURT:  Well, take a look at it.  I will tell

 4:06PM  22     you, in a criminal case, conspiracy case, I got reversed on

 4:07PM  23     the handling of demonstrative evidence and, you know, I wish

 4:07PM  24     it hadn't happen, but it did.

 4:07PM  25               MR. SADLER:  Your Honor, if there comes a time in
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 4:07PM   1     this trial that any evidence is offered on conspiracy, I guess

 4:07PM   2     we can take it up at that point.

 4:07PM   3               THE COURT:  Okay.  I understand your position.  I

 4:07PM   4     understand your position.  A response is not necessary.

 4:07PM   5               MR. MACON:  I don't -- respond to his comments.

 4:07PM   6               THE COURT:  Okay.  I understand.  I understand.  You

 4:07PM   7     are both doing a good job.

 4:07PM   8               Now, let me just say one thing.  I am thinking about

 4:07PM   9     intervening a little bit into the cross-examination of Dr.

 4:07PM  10     Malackowski.  You guys are really getting argumentative with

 4:07PM  11     each other, both of you are, and I think that -- not Dr.

 4:07PM  12     Malackowski, but Mr. Malackowski.

 4:07PM  13               I have got two ways of doing this.  One is I can

 4:07PM  14     just instruct Mr. Malackowski just:  If you ask for a yes or

 4:07PM  15     no answer, it is just yes or no.  No explanation.  And then

 4:07PM  16     that will put the pressure on you, Mr. Macon, to come back and

 4:07PM  17     clear it up.

 4:07PM  18               MR. MACON:  If you do that, you have to give me some

 4:08PM  19     extra time for redirect.

 4:08PM  20               THE COURT:  I will.  I will.  But, you know, I am

 4:08PM  21     wanting all of you to talk about this a little bit, the

 4:08PM  22     lawyers to talk about it.  It is getting very argumentative.

 4:08PM  23     And, you know, you are both very intelligent people, and I

 4:08PM  24     know Mr. Malackowski wants to feel like he gets a chance to

 4:08PM  25     give a full answer, and I know you want, in some ways, as a
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 4:08PM   1     great trial lawyer, to maintain your flow, and to --

 4:08PM   2               MR. MCCLANAHAN:  -- get a responsive answer.

 4:08PM   3               THE COURT:  Well, I understand your position on

 4:08PM   4     that.  At any rate, I want you all to think about that,

 4:08PM   5     because if there can't be some resolution of this, I am going

 4:08PM   6     to interrupt somewhere in the next ten or fifteen minutes and

 4:08PM   7     just say:  I have decided that with this witness, you only --

 4:08PM   8     if the question calls for a yes or no answer, you are going to

 4:08PM   9     give a yes or no answer.

 4:08PM  10               And I am not doing it, you know -- if both of you

 4:08PM  11     are at fault, neither one of you are at fault, but it is

 4:09PM  12     getting much too argumentative, and it is more difficult for

 4:09PM  13     the jury to follow.

 4:09PM  14               So I mean, you are both strong-willed people and you

 4:09PM  15     are both fighting each other a lot, and so I have got to do

 4:09PM  16     something about that.

 4:09PM  17               MR. MACON:  Your Honor, I will say, I don't think

 4:09PM  18     that is fair to the witness.  I am not saying who is at fault,

 4:09PM  19     but it is not fair to the witness to have any of these things,

 4:09PM  20     and we all know that the law doesn't like this yes, no, you

 4:09PM  21     know, only answer yes, no.  The way these questions have gone,

 4:09PM  22     I will have to reask all of the questions.

 4:09PM  23               THE COURT:  You may have to.

 4:09PM  24               MR. MACON:  Okay.

 4:09PM  25               THE COURT:  You may have to.  But I just want
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 4:09PM   1     everybody to know -- but it is not doing -- my view is,

 4:09PM   2     neither one of you are coming off on this.  Both -- you know,

 4:09PM   3     when you both are argumentative, it turns the jury off as to

 4:09PM   4     both of you.  And the lawyers need to maintain their

 4:09PM   5     credibility.  The witnesses need to maintain theirs.  This is

 4:09PM   6     just my view of the matter.  So unless there can be some

 4:09PM   7     better accommodation made, I understand.

 4:10PM   8               I will say -- you know, I know experts want to give

 4:10PM   9     full answers, but I think sometimes, Mr. Malackowski, your

 4:10PM  10     zeal in trying to give full answers is, you know, causing us

 4:10PM  11     to sort of get off the beaten path and go back.

 4:10PM  12               Now, I am not saying that Mr. McClanahan is keeping

 4:10PM  13     us on the beaten path as well as he could either, so I am

 4:10PM  14     just -- all I am telling you, though, is I think you both

 4:10PM  15     could find a better rhythm here.

 4:10PM  16               I would suggest to you, Mr. Malackowski, that you

 4:10PM  17     consider, when you can, yes or no answers and, you know, don't

 4:10PM  18     worry about a lot of addition.

 4:10PM  19               And I would suggest to you, Mr. McClanahan, that you

 4:11PM  20     ease up a little bit on your things like:  Well, then, your

 4:11PM  21     answer is no.  Your answer is yes.

 4:11PM  22               I think -- I am suggesting that you can both do

 4:11PM  23     better and both be more effective, and I am not charging for

 4:11PM  24     this advice.

 4:11PM  25               MR. MCCLANAHAN:  I thank you for the advice, Your

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2191

 4:11PM   1     Honor.

 4:11PM   2               THE COURT:  Okay.  Okay.  You have got five minutes,

 4:11PM   3     everybody.

 4:11PM   4               THE BAILIFF:  All rise.

 4:11PM   5               (Change of reporters.)

 4:11PM   6               *-*-*-*-*-*-*-*
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     04:00PM  1       (June 20, 2006.)

     04:00PM  2       (Afternoon.)

     04:01PM  3            THE COURT:  Thank you.  Please be seated.  Now,

     04:02PM  4   Mr. Malackowski, I want you to know there's a juror who's name

     04:02PM  5   is even more difficult to pronounce than yours.

     04:02PM  6   Mr. Jaroszewski.  How did I do, Mr. Jaroszewski?

     04:02PM  7            JUROR:  Correct.

     04:03PM  8            THE COURT:  Jaroszewski.  I got it.  Okay.  That's

     04:03PM  9   very good.  Okay.  So, if I miss your name, just remember, I

     04:03PM 10   missed Mr. Jaroszewski's name a couple of times, too.  Okay.

     04:03PM 11   We're ready to roll.

     04:03PM 12            MR. McCLANAHAN:  Thank you, Your Honor.

     04:03PM 13   BY MR. McCLANAHAN:

     04:03PM 14   Q.  Mr. Malackowski, in addition to your giving your charges

     04:03PM 15   in this case and your firm's work that you do in calculating

     04:03PM 16   for other people who pay your fees this testimony and in

     04:03PM 17   addition to the patent work that you have talked about

     04:03PM 18   already, another of the things that you and your firm have

     04:03PM 19   gotten into recently is the patent auction business, isn't it?

     04:03PM 20   A.  Yes, sir.

     04:03PM 21   Q.  For example, one of the things that you have done is you

     04:03PM 22   have created a new idea where, basically, companies, big

     04:03PM 23   companies with big patent portfolios come to, I think you did

     04:03PM 24   the last one at the Ritz Carlton in San Francisco and you

     04:04PM 25   auctioned their patents off to the highest bidder.
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     04:04PM  1   A.  Big and little companies, yes, sir.

     04:04PM  2   Q.  For which your firm gets compensated 25% of the take?

     04:04PM  3   A.  Yes, sir.

     04:04PM  4   Q.  It's been referred to as its done for intellectual

     04:04PM  5   property what E-Bay did for junk in people's garages.  Do you

     04:04PM  6   recall seeing that quote in Business Week?

     04:04PM  7   A.  I'm familiar with that quote, yes, sir.

     04:04PM  8   Q.  And, in fact, there were questions raised about your

     04:04PM  9   resume that was posted on your website and after the Business

     04:04PM 10   Week article came out the resume was changed on your website,

     04:04PM 11   wasn't it?

     04:04PM 12   A.  Yes.  I should explain that.  That was a legal description

     04:04PM 13   of a d/b/a for our company which the reporter didn't know.

     04:05PM 14   Q.  Now, where we were at the break is that I was reminded of

     04:05PM 15   the testimony that you gave earlier to Mr. Macon in which you

     04:05PM 16   said that you had reviewed some 20 bankers boxes full of

     04:05PM 17   information or your firm has.  Correct?

     04:05PM 18   A.  Yes, sir.

     04:05PM 19   Q.  And Mr. Macon said and pursuant to Judge Furgeson's order,

     04:05PM 20   even the parties have not had access to all the information

     04:05PM 21   but you have as the expert you've seen it all.

     04:05PM 22   A.  The parties referring to the executives of the company,

     04:05PM 23   yes, sir.

     04:05PM 24   Q.  And, therefore, even if Mr. Ware couldn't answer a

     04:05PM 25   question because he said, well, I just haven't seen the
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     04:05PM  1   documents, we don't have that same reason with you because, as

     04:05PM  2   you've told the jury, not only have you had access to the

     04:05PM  3   documents, seen the documents, you've charged upwards of

     04:05PM  4   $300,000 for your firm's review of the documents?

     04:06PM  5   A.  Yes, and I'm not sure I understand the question, but,

     04:06PM  6   generally, I think that's all fair.

     04:06PM  7   Q.  Now, after having done all of that work and reviewed all

     04:06PM  8   of those documents and had access to all the other materials

     04:06PM  9   of everybody, would you, please, list for me by name the

     04:06PM 10   accounts that KCI has lost to BlueSky because of their false

     04:06PM 11   advertising that they've been accused of?

     04:06PM 12   A.  That information is not available in the material I

     04:06PM 13   reviewed so, no, I could not.

     04:06PM 14   Q.  So, even as the person who's had access to everything, you

     04:06PM 15   do not have any testimony for this jury about a single account

     04:06PM 16   that KCI lost because of BlueSky.  Is that a true statement?

     04:06PM 17   A.  That's true.  Perhaps I can explain later.

     04:06PM 18   Q.  Now, I take it that you're not suggesting that KCI was

     04:06PM 19   untruthful when they reported to the investment community that

     04:07PM 20   their profits have continued to rise for the last four

     04:07PM 21   and-a-half years?

     04:07PM 22   A.  Correct.  I don't believe they were untruthful.

     04:07PM 23   Q.  Through this very good day their profits have been going

     04:07PM 24   up like a stock market line would be?

     04:07PM 25   A.  I show charts have been increasing.  Yes, sir.
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     04:07PM  1   Q.  Now, you have shown the jury a number of slides about what

     04:07PM  2   you have called some key issues and I want to talk about just

     04:07PM  3   a few of those with you.

     04:07PM  4   A.  Okay.

     04:07PM  5   Q.  And I may not have it in exactly the same order, but --

     04:07PM  6            MR. McCLANAHAN:  Stacey, perhaps you can follow with

     04:07PM  7   me.  Let's go to key issue number 1, please.  Do you have

     04:07PM  8   those -- there's a slide that starts key issue number 1.  This

     04:07PM  9   is a -- the one I've got is different, I'm afraid.  Your

     04:07PM 10   Honor, I -- Mr. Macon's office I think changed some of the

     04:08PM 11   slides from when we had seen them.  Do we have --

     04:08PM 12            MR. MACON:  We did because Medela asked us to.

     04:08PM 13            MR. McCLANAHAN:  We're not saying anything's wrong

     04:08PM 14   with it.  I'm just trying to explain why Stacey, who never

     04:08PM 15   makes any mistakes, can't pull this up exactly like we need

     04:08PM 16   it.  Maybe I can just ask it -- that's it.  Thank you.  That's

     04:08PM 17   it.

     04:08PM 18   BY MR. McCLANAHAN:

     04:08PM 19   Q.  Now, here's -- here's what I want to ask you about.  One

     04:08PM 20   of the key issues that you have talked about and Mr. Macon has

     04:08PM 21   talked about it several times with us in this case already is

     04:08PM 22   the quality of the studies that have been done on the VAC.  Do

     04:08PM 23   you recall mentioning that earlier?

     04:08PM 24   A.  I do recall mentioning studies, yes, sir.

     04:08PM 25   Q.  Now, -- and have you been in the courtroom when Mr. Macon
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     04:08PM  1   has been very critical of the fact BlueSky doesn't have any

     04:08PM  2   studies but KCI has I think he said hundreds of studies?

     04:09PM  3   A.  Generally, I've heard that quote or something to that

     04:09PM  4   effect that KCI has studies.

     04:09PM  5   Q.  I would like to look with you for a second at defendant's

     04:09PM  6   245.

     04:09PM  7            MR. MACON:  Excuse me.  The agreement,

     04:09PM  8   Mr. McClanahan, would give us copies of this --

     04:09PM  9            MR. McCLANAHAN:  You've got them right there on your

     04:09PM 10   desk.  I put them --

     04:09PM 11            MR. MACON:  No, you didn't, sir.

     04:09PM 12            MR. McCLANAHAN:  They're right here.

     04:09PM 13            MR. MACON:  Thank you.

     04:09PM 14   BY MR. McCLANAHAN:

     04:09PM 15   Q.  Now, Stacey, can you highlight the top part of this?  Now,

     04:09PM 16   this is called Wound Healing Technologies, Low Level Laser and

     04:09PM 17   Vacuum Assisted Closure and it's prepared for the United

     04:09PM 18   States Department of Health & Human Services.  Do you see

     04:09PM 19   that?

     04:09PM 20   A.  I do.

     04:09PM 21            MR. McCLANAHAN:  Now, Stacey, let's turn, please, to

     04:09PM 22   page -- BlueSky 17428 of this article.

     04:09PM 23            THE WITNESS:  Can I have a copy of this document

     04:10PM 24   while you're asking me?

     04:10PM 25            MR. McCLANAHAN:  Can I borrow a copy of that
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     04:10PM  1   document?

     04:10PM  2            MR. SADLER:  Absolutely.

     04:10PM  3            MR. McCLANAHAN:  May I approach, Your Honor?

     04:10PM  4            THE COURT:  Yes, sir, you may.

     04:10PM  5            MR. McCLANAHAN:  And, Stacey, I would like to

     04:10PM  6   highlight this paragraph right here at the bottom, please.

     04:10PM  7   BY MR. McCLANAHAN:

     04:10PM  8   Q.  This document prepared for the United States Department of

     04:10PM  9   Health & Human Services about vacuum assisted closure says,

     04:10PM 10   the body of evidence is insufficient to support conclusions

     04:10PM 11   about the effectiveness of vacuum assisted closure in the

     04:10PM 12   treatment of wounds.  There are only six trials that met the

     04:10PM 13   inclusion criteria for this review and the included trials

     04:10PM 14   were of small size and poor quality.  Did I read that

     04:10PM 15   correctly?

     04:10PM 16   A.  I believe you did.

     04:10PM 17   Q.  But, as you told us earlier, KCI's investment in research

     04:11PM 18   and development was one of your key issues, wasn't it?

     04:11PM 19   A.  Yes, sir.

     04:11PM 20            MR. McCLANAHAN:  Stacey, can we look at key issue

     04:11PM 21   number 2, please.

     04:11PM 22   BY MR. McCLANAHAN:

     04:11PM 23   Q.  Now, key issue number 2, your second bullet point, is KCI

     04:11PM 24   and BlueSky products are the only two product options on the

     04:11PM 25   market approved for negative pressure wound therapy.  Are you
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     04:11PM  1   or are you not aware of whether Superior Medical, doing

     04:11PM  2   business as National Wound Care, has also been approved for

     04:11PM  3   negative pressure wound therapy?

     04:11PM  4   A.  I'm not aware of any material manufacturer being approved

     04:11PM  5   other than those two.  No.  No, sir.

     04:11PM  6   Q.  If they are, then you would be incorrect on one of the

     04:11PM  7   bullet points on a key issue, wouldn't you?

     04:12PM  8   A.  Well, I would like to see the document and understand

     04:12PM  9   exactly what it's referring to to be certain because I don't

     04:12PM 10   believe there is a manufacturer that's approved.

     04:12PM 11   Q.  Your next bullet point under key issue number 2, again,

     04:12PM 12   these are your key issues, BlueSky targeted KCI customers

     04:12PM 13   nationwide, head-to-head competition.  Do you know, sir, what

     04:12PM 14   percentage of BlueSky's products is sold to nursing homes?

     04:12PM 15   A.  I believe that the majority of their sales are targeted

     04:12PM 16   towards the extended care market.

     04:12PM 17   Q.  About 90% or so to nursing homes.

     04:12PM 18   A.  I understand that.

     04:12PM 19   Q.  And we have seen in this -- in this case numerous

     04:12PM 20   evidence, I think virtually every single instance that's been

     04:12PM 21   shown to the jury of KCI's VAC product having been working was

     04:12PM 22   on a patient in a hospital setting of some kind, not in a

     04:12PM 23   nursing home, and yet you have made as part of your key issue

     04:13PM 24   that BlueSky targeted KCI's customers, even though 90% of

     04:13PM 25   BlueSky's business is nursing homes.  You have made that a key
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     04:13PM  1   issue, haven't you?

     04:13PM  2   A.  Yes, but KCI sells to nursing homes as well.

     04:13PM  3   Q.  Is 90% of their business to nursing homes, sir?

     04:13PM  4   A.  I don't believe it's 90%, but they sell far more to

     04:13PM  5   nursing homes than BlueSky does.

     04:13PM  6   Q.  Let's go, please, to the slide defendant's profit

     04:13PM  7   disgorgement, Stacey.  Now, on the profit disgorgement which

     04:13PM  8   you said was like the easy one to do, you have BlueSky profits

     04:13PM  9   $3,407,702.  Are you aware, sir, that in the year 2002 BlueSky

     04:13PM 10   had a loss.  They were almost minus $50,000.  Do you know

     04:13PM 11   that?

     04:13PM 12   A.  You have to be specific to the measure of profits, whether

     04:14PM 13   you're talking operating or net income.

     04:14PM 14   Q.  Are you aware, sir, that in 2003 they had profits on their

     04:14PM 15   IRS return of just barely $120,000?

     04:14PM 16   A.  That would be consistent with this analysis when you look

     04:14PM 17   at the right measure of profits, yes.

     04:14PM 18   Q.  Are you aware, sir, that in 2004 they had profits of less

     04:14PM 19   than that, around $106,000?

     04:14PM 20   A.  On their IRS returns?

     04:14PM 21   Q.  Yeah.

     04:14PM 22   A.  Yes.  I believe that's correct.

     04:14PM 23   Q.  And their 2005 return I don't think has been filed yet but

     04:14PM 24   we may hear testimony later on that their estimated profit on

     04:14PM 25   it may be as low as zero, and if you add those numbers
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     04:14PM  1   together, you may get a number that's around, give or take,

     04:14PM  2   $180,000.  That's a long, long way from your fair, impartial,

     04:14PM  3   and conservative, as you say, number of $3,407,000, isn't it?

     04:15PM  4   A.  The numbers are different for explainable reasons which I

     04:15PM  5   would be happy to discuss.

     04:15PM  6            MR. McCLANAHAN:  Stacey, let's go to the next page.

     04:15PM  7   It's called lost profits-summary.  I want to highlight,

     04:15PM  8   please -- can you highlight this first column for me, 2002.

     04:15PM  9   Just take it as an example.

     04:15PM 10   BY MR. McCLANAHAN:

     04:15PM 11   Q.  Now, in the year 2002, you have put on your materials for

     04:15PM 12   this jury that BlueSky had lost revenues on pump rentals,

     04:15PM 13   $23,528.  Now, are you aware, sir, that BlueSky only sold two,

     04:15PM 14   count them, one, two, pumps in 2002?

     04:15PM 15   A.  I think you misspoke.  This is not a chart of BlueSky lost

     04:15PM 16   revenues.  This is a chart of KCI lost revenues and profits.

     04:15PM 17   Q.  Are you aware, sir, that BlueSky sold two --

     04:16PM 18   A.  I believe that's correct.

     04:16PM 19   Q.  Two pumps in 2002?

     04:16PM 20   A.  Yes, sir.

     04:16PM 21   Q.  That BlueSky sold maybe maximum $5500, $6,000 in pump

     04:16PM 22   sales revenue for that year which led to a loss for the year

     04:16PM 23   of almost $50,000, yet you say that for -- for that -- for

     04:16PM 24   that year the lost revenue on pump rentals ought to be

     04:16PM 25   $24,000.  That's what you say, isn't it?
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     04:16PM  1   A.  Yes, based upon KCI's business model, yes, sir.

     04:16PM  2            MR. McCLANAHAN:  Stacey, let's go to the page that

     04:16PM  3   says Reasonableness Testing.

     04:16PM  4   BY MR. McCLANAHAN:

     04:16PM  5   Q.  You were telling the jury about how accurate you concluded

     04:16PM  6   that your numbers were because you had checked them out for,

     04:16PM  7   as you say, reasonableness against various things and if we

     04:16PM  8   look at the year 2002 the number of damages that you suggest

     04:17PM  9   here for that period, $313,000 or so, that's the same year

     04:17PM 10   that BlueSky sold two, count them, one, two, pumps, isn't it?

     04:17PM 11   A.  Yes, sir.

     04:17PM 12   Q.  So, on sales of $5,000 or so, $6,000 maybe of pumps, your

     04:17PM 13   testimony to this jury, being fair and objective and

     04:17PM 14   conservative, is that the damages for that year that KCI has

     04:17PM 15   suffered, suffered in this case, $313,000.  That's your

     04:17PM 16   testimony?

     04:17PM 17   A.  No.  I think you misunderstand what that chart is showing.

     04:17PM 18   It doesn't show that at all.  It shows that KCI sales were

     04:17PM 19   $313,000 and they would have gone up just a little bit because

     04:17PM 20   there were only two pumps.  It's not $313,000 worth of

     04:17PM 21   damages.

     04:17PM 22   Q.  Let's go to the one that says Lost Profits, Lack of

     04:18PM 23   Alternatives, please.  Now, you say here BlueSky has

     04:18PM 24   positioned the Versatile 1 system as the negative pressure

     04:18PM 25   wound therapy device, etcetera, etcetera.  Are you aware, sir,
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     04:18PM  1   and I want to talk about your word "positioned".  Are you

     04:18PM  2   aware that BlueSky did not refer to the Versatile 1 as a

     04:18PM  3   negative pressure wound therapy device until they had been

     04:18PM  4   given the Medicare code to call it that on November 26, 2005?

     04:18PM  5   A.  No.  I believe that's a disputed issue between the

     04:18PM  6   parties.

     04:18PM  7   Q.  And that before then, before they got Medicare's

     04:18PM  8   permission to have that code, they called it a drainage

     04:18PM  9   device.  You know that, don't you?

     04:18PM 10   A.  Same answer.  It's a disputed position.

     04:18PM 11   Q.  On --

     04:19PM 12            MR. McCLANAHAN:  Bob, can you help me set up the --

     04:19PM 13   Your Honor, can I set up the board for one quick second,

     04:19PM 14   please?

     04:19PM 15            THE COURT:  Certainly.  Certainly.

     04:19PM 16            MR. McCLANAHAN:  Stacey, would you put up this slide

     04:19PM 17   that says Lost Profits Summary, False Advertising.  Thank you.

     04:19PM 18   BY MR. McCLANAHAN:

     04:19PM 19   Q.  You say on this slide, relying I think on Dr. Reisetter

     04:19PM 20   that percentage of respondents viewing BlueSky and VAC

     04:19PM 21   therapies as identical, and you cite those percentages.  Do

     04:20PM 22   you recall that?

     04:20PM 23   A.  I do.  And I cited the specific questions which are more

     04:20PM 24   specific than that short label, yes, sir.

     04:20PM 25   Q.  Therefore, let's see, we have BlueSky equals VAC --
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     04:20PM  1   according to that percentage up here.  Correct?

     04:20PM  2   A.  Nurses in the first column.  Doctors in the second column.

     04:20PM  3   Generally, that's correct.

     04:20PM  4   Q.  And if the jury concludes that BlueSky equals

     04:20PM  5   Chariker-Jeter, because it's BlueSky's position in this case,

     04:20PM  6   you understand, that what they're doing is what was disclosed

     04:21PM  7   by Chariker-Jeter.

     04:21PM  8   A.  With respect to the patent claims, yes, sir.

     04:21PM  9   Q.  Therefore, if BlueSky equals VAC and BlueSky equals

     04:21PM 10   Chariker-Jeter, then VAC equals Chariker-Jeter.  That's just

     04:21PM 11   common sense math, isn't it?

     04:21PM 12   A.  No.  Because you started with a false premise.  The false

     04:21PM 13   premise is you're comparing two different analyses of --

     04:21PM 14   patent infringement analysis versus a false advertising

     04:21PM 15   analysis, so the analogy doesn't flow.

     04:21PM 16            MR. McCLANAHAN:  You can take that back.

     04:21PM 17   BY MR. McCLANAHAN:

     04:21PM 18   Q.  The words that you used on your chart that you prepared

     04:21PM 19   for your testimony is there was a percentage of respondents

     04:21PM 20   viewing BlueSky and VAC therapies as identical.  Those are the

     04:21PM 21   words that you put on your chart, aren't they?

     04:22PM 22   A.  Yes.  In the context of a false advertising claim based

     04:22PM 23   upon the two questions I cited, not in the context of patent

     04:22PM 24   infringement damages.

     04:22PM 25            MR. McCLANAHAN:  Stacey, can you, please, put up key
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     04:22PM  1   issue number 3.  Do you have that one?  Well, let me just --

     04:22PM  2   that's it.  That's it.  Thank you.  This is the one I want to

     04:22PM  3   talk about.  It's key issue number 4 on the one that Mr. Macon

     04:22PM  4   put up.

     04:22PM  5   BY MR. McCLANAHAN:

     04:22PM  6   Q.  Now, I notice -- I notice on here that you talk about

     04:22PM  7   BlueSky and you've got a money sign going down to

     04:22PM  8   distributors.  Correct?

     04:22PM  9   A.  Yes, sir.

     04:22PM 10   Q.  But on KCI you don't have a money sign going down to

     04:22PM 11   distributors because there are no distributors.

     04:22PM 12   A.  Correct.

     04:22PM 13   Q.  In one of plaintiff's exhibits, Plaintiff's Exhibit 68 --

     04:23PM 14            MR. McCLANAHAN:  Larry, I'm sorry.  I don't have a

     04:23PM 15   copy -- an extra copy.  It's one of your exhibits.

     04:23PM 16            MR. MACON:  Okay.

     04:23PM 17            MR. McCLANAHAN:  Stacey, can we put up plaintiff's

     04:23PM 18   68?  From the Wound Ostomy and the Continence Nurse's Forum.

     04:23PM 19   Go down below that Stacey.  Right here.  You've got it -- a

     04:23PM 20   little bit further over, please.  Right here.  Thank you.

     04:23PM 21   BY MR. McCLANAHAN:

     04:23PM 22   Q.  Wound Ostomy and Continence Nurse's Forum.  And if we

     04:23PM 23   turn, Stacey, please, to P-68.006.

     04:23PM 24   A.  Can I also ask for a copy?

     04:23PM 25            MR. McCLANAHAN:  I don't have an extra copy.  Maybe
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     04:23PM  1   Mr. Macon does.

     04:23PM  2            MR. MACON:  May I?

     04:23PM  3            THE COURT:  Sure.  Yes, sir, Mr. Macon.  That's fine.

     04:23PM  4       (Handed to the witness.)

     04:23PM  5   BY MR. McCLANAHAN:

     04:23PM  6   Q.  And would you highlight this Al Cadavero one right here.

     04:24PM  7   Because you just said that one of your key issues was that KCI

     04:24PM  8   has no distributors yet we see in one of the plaintiff's own

     04:24PM  9   exhibits the statement, highlight this, please, Stacey, KCI is

     04:24PM 10   distributed by an independent company called Medical Treatment

     04:24PM 11   Systems, privately owned.  That's a distributor, isn't it?

     04:24PM 12   A.  Well, you're assuming the factual accuracy of this web

     04:24PM 13   block.  It's probably a more complex answer that which I would

     04:24PM 14   be happy to explain but I don't think you can just say a

     04:24PM 15   blanket, yes.

     04:24PM 16   Q.  I'm just taking a sentence from one of the plaintiff's

     04:24PM 17   exhibits, from one of Mr. Macon's exhibits, plaintiff's 68.

     04:24PM 18   A.  The plaintiff didn't authorize this.  This is a web block

     04:24PM 19   forum that is just out there.

     04:25PM 20   Q.  Now, you believe that the technology embodied in the

     04:25PM 21   patents and the technology advanced by KCI in the marketplace

     04:25PM 22   is negative pressure wound therapy, don't you?

     04:25PM 23   A.  Generally speaking, I think that's fair.

     04:25PM 24   Q.  And if the jury concludes that Dr. Argenta and

     04:25PM 25   Dr. Morykwas did not invent negative pressure wound therapy,
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     04:25PM  1   then what KCI is advocating in the marketplace, that is its

     04:26PM  2   space, would be broader than what the patents really show,

     04:26PM  3   wouldn't it?

     04:26PM  4   A.  Potentially, it could be, yes.

     04:26PM  5   Q.  Now, you understand that one of the things that KCI must

     04:26PM  6   do is to prove that demand for their products was driven by

     04:26PM  7   the patented features of the technology?

     04:26PM  8   A.  Yes, sir.  Under Panduit factor one.

     04:26PM  9   Q.  Because Panduit is a case that you talked about.  I think

     04:26PM 10   you even spelled it at Mr. Macon's request, and under that, we

     04:26PM 11   can't just say that KCI has been damaged because BlueSky is in

     04:26PM 12   the competitive market with them, the jury's got to say that

     04:26PM 13   the -- the reason that they're damaged is not because of great

     04:26PM 14   sales force or other secondary considerations, but rather that

     04:27PM 15   it is the patented features of the technology?

     04:27PM 16   A.  I think you actually look at full.  You're right.  You

     04:27PM 17   have to look at the patented features of the technology as the

     04:27PM 18   demand element.

     04:27PM 19   Q.  Now, so far as calculating the damages under the Panduit

     04:27PM 20   test that you have testified about, you understand that the

     04:27PM 21   apparatus that has been damaged here at KCI, consists of a

     04:27PM 22   vacuum device, a drape, hoses, and a sponge.

     04:27PM 23   A.  Are you asking me the claimed interpretation because

     04:27PM 24   there's also cannisters and other components.

     04:27PM 25   Q.  No, sir.  I'm asking you about your testimony at page 29
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     04:27PM  1   of your deposition which was taken on April 14, 2006, just a

     04:27PM  2   couple of months ago when you were asked the question on page

     04:27PM  3   29, line 3, well, tell me, what apparatus you considered to be

     04:28PM  4   the patented features or technology and you first deferred to

     04:28PM  5   the actual claim language.

     04:28PM  6   A.  Yes, sir.

     04:28PM  7   Q.  And then you said I think it generally includes the same

     04:28PM  8   components that we discussed under the general marketing

     04:28PM  9   section which is a vacuum device, the drape, the hoses, the

     04:28PM 10   sponge, for example.  That was your testimony?

     04:28PM 11   A.  Yes.  I think that's fair.

     04:28PM 12   Q.  Now, you do understand, sir, that the -- that the VAC

     04:28PM 13   device uses a black foam for the sponge and the Versatile 1

     04:28PM 14   does not have a black foam?

     04:28PM 15   A.  It's --

     04:28PM 16   Q.  You know that, don't you?

     04:28PM 17   A.  It's a little more involved than that but generally

     04:28PM 18   speaking the screen or foam can be black or it's a white

     04:28PM 19   material, but it's different than the BlueSky product, yes,

     04:28PM 20   sir.

     04:28PM 21   Q.  You do understand that wound care is a highly competitive

     04:28PM 22   arena today?

     04:28PM 23   A.  I agree with that.

     04:28PM 24   Q.  You do understand that KCI doesn't just compete with

     04:29PM 25   BlueSky, it also competes with more traditional wound therapy,
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     04:29PM  1   such as saline and gauze?

     04:29PM  2   A.  Yes, as I explained on my direct.

     04:29PM  3   Q.  And, indeed, think we heard Dr. Condor talk about that in

     04:29PM  4   his deposition just a few hours ago?

     04:29PM  5   A.  Correct.

     04:29PM  6   Q.  He talked about hypobaric things and I think there was a

     04:29PM  7   light thing that he talked about, and saline and gauze.  There

     04:29PM  8   are a lot of things that are in the competitive market?

     04:29PM  9   A.  Absolutely.

     04:29PM 10   Q.  And yet, you have assumed in your calculations that every

     04:29PM 11   single sale that BlueSky got would have gone to KCI but for

     04:29PM 12   BlueSky being in this market.  You've assumed that?

     04:29PM 13   A.  I would disagree.  That's a conclusion based upon the

     04:29PM 14   analysis of Panduit.

     04:29PM 15   Q.  You have concluded that and testified about that to the

     04:29PM 16   jury, that every single, whether it's a conclusion you've made

     04:29PM 17   or an assumption you've made, in any event, the numbers that

     04:29PM 18   you've given to this jury are that every single sale that

     04:30PM 19   BlueSky has made would have gone to KCI?

     04:30PM 20   A.  Yes, absolutely.  Every single one.

     04:30PM 21   Q.  Even though, even though there's a highly competitive

     04:30PM 22   market, even though there are other treatment modalities out

     04:30PM 23   there, even though some people who could afford BlueSky might

     04:30PM 24   not necessarily be able to afford KCI, you've nevertheless

     04:30PM 25   said in your effort to be fair and conservative and objective
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     04:30PM  1   that every single one of those would have been -- would have

     04:30PM  2   been sold by KCI.  That's your conclusion in this case?

     04:30PM  3   A.  Yes, having considered those points and I would be happy

     04:30PM  4   to explain.

     04:30PM  5   Q.  Now, you do agree that price is a component of almost

     04:30PM  6   every purchased decision, don't you?

     04:30PM  7   A.  Yeah.  I think that's fair.

     04:31PM  8   Q.  Now, you talked about this hypothetical negotiation.  I

     04:31PM  9   want to ask you about that for a second.  You say that at this

     04:31PM 10   hypothetical negotiation the parties would sit down and the

     04:31PM 11   first thing you assume is when they're negotiating that you

     04:31PM 12   have a valid patent and that it is infringed?

     04:31PM 13   A.  It's one of the first things, yes, sir.

     04:31PM 14   Q.  So, for example, if the jury were to conclude that this is

     04:31PM 15   not a valid patent, for whatever reason, then the damages

     04:31PM 16   would be zero?

     04:31PM 17   A.  Right.  There would be no patent damages if there was no

     04:31PM 18   valid claim of any patent.

     04:31PM 19   Q.  And if the jury were to conclude that even if the patent

     04:31PM 20   is valid, it's not infringed by BlueSky because of Chariker-

     04:31PM 21   Jeter or whatever reason if that's what they're doing, in that

     04:31PM 22   situation the answer would be zero, no damages.  Correct?

     04:31PM 23   A.  Of course.

     04:31PM 24   Q.  And what we have to do if we're going to do this

     04:32PM 25   hypothetical negotiation is we have to assume that the patent
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     04:32PM  1   is valid, assume that the patent is going to be infringed and

     04:32PM  2   then the definition is what would a willing licensee be

     04:32PM  3   willing to pay a willing licensor where both of them can make

     04:32PM  4   a reasonable profit.

     04:32PM  5   A.  Both of them expect to make a reasonable profit, yes, sir.

     04:32PM  6   Q.  It's not appropriate to say that you could impose a

     04:32PM  7   royalty rate on BlueSky where they would make no profit

     04:32PM  8   whatsoever.  That's not allowable under the Georgia Pacific

     04:32PM  9   analysis, is it?

     04:32PM 10   A.  That's not correct.  The expectation is they make a

     04:32PM 11   profit.  If, in fact, it turns out that they wouldn't, that is

     04:32PM 12   allowable to deal with circumstances where, for example, the

     04:32PM 13   company lost money from the beginning and couldn't afford to

     04:33PM 14   pay any royalty.

     04:33PM 15   Q.  Now, another thing that you have either assumed or

     04:33PM 16   calculated here is that every single use of the BlueSky

     04:33PM 17   product infringes the patent.

     04:33PM 18   A.  My assumption is that all of the accused sales infringe a

     04:33PM 19   valid patent claim, yes, sir.

     04:33PM 20   Q.  So, for example, let's just say -- Let's just say that

     04:33PM 21   some of the BlueSky sales numbers have been for the sale of a

     04:33PM 22   lanolin lotion called Lanobalm.  Now, your numbers have

     04:33PM 23   assumed that the sale of a lanolin lotion called Lanobalm

     04:33PM 24   would be violating the patent because all their sales numbers

     04:33PM 25   are in your damage figures.
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     04:34PM  1   A.  That's a more complicated question.  My presumption is

     04:34PM  2   that sales were driven by the patented features, yes, sir, in

     04:34PM  3   all cases.

     04:34PM  4   Q.  Similarly, and we haven't yet heard from the experts on

     04:34PM  5   patent infringement in this case, but one of the -- one of the

     04:34PM  6   pieces of evidence in this case and, Your Honor -- defendant

     04:34PM  7   321 is called the BlueSky Chariker-Jeter Basic Kit.  And in

     04:34PM  8   the Chariker-Jeter Basic Kit, I will represent to you there is

     04:34PM  9   only the tube --

     04:34PM 10   A.  Yes, sir.

     04:34PM 11   Q.  -- to connect to a pump.  Maybe wall suction at the

     04:34PM 12   hospital if that's what they want to use, maybe a Gomco pump

     04:34PM 13   if that's what they want to use, but it's got a tube, and it's

     04:34PM 14   got a drain.  We've heard about a Jackson Pratt drain.  It's

     04:35PM 15   got a drain.  And it's got an instruction manual from the

     04:35PM 16   Chariker-Jeter article.  Now, if, for example, the patent

     04:35PM 17   experts in this case complain about the problem with the

     04:35PM 18   patent being this Aquaphor gauze --

     04:35PM 19   A.  Correct.

     04:35PM 20   Q.  -- there isn't any Aquaphor gauze in the Chariker-Jeter

     04:35PM 21   Basic Kit so if Aquaphor gauze is the big deal, and you know

     04:35PM 22   we dispute that mightily, but if Aquaphor gauze is the big

     04:35PM 23   deal you would agree with me that if it's not in

     04:35PM 24   Chariker-Jeter Basic Kit, that kit is not infringing the

     04:35PM 25   patent?
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     04:35PM  1   A.  Now you're asking me the patent claims certification or a

     04:35PM  2   legal opinion and I'm not offering an opinion on that.  I

     04:35PM  3   start we're the assumption that the patents are found valid

     04:35PM  4   and infringed.

     04:36PM  5   Q.  Therefore the damage number that you have given the jury,

     04:36PM  6   for every single nickel that BlueSky has received for selling

     04:36PM  7   the Chariker-Jeter Basic Kit that has no Aquaphor gauze in it

     04:36PM  8   at all, you have said that that, just like the Lanobalm, would

     04:36PM  9   be an infringement of the patent for the damage calculations

     04:36PM 10   that you have made in this case.

     04:36PM 11   A.  No.  It's far more complex, sir.  Again, you're mixing an

     04:36PM 12   apple and an orange and I can explain.

     04:36PM 13   Q.  Now, you accept that the purchasers of the products in

     04:36PM 14   this case could be physicians, they could be wound care

     04:36PM 15   nurses, or they could be other people?

     04:37PM 16   A.  Generally speaking, sure.

     04:37PM 17   Q.  Because at page 86 of your deposition, line 5, you say, I

     04:37PM 18   accept that, yes.  That was a correct statement when you made

     04:37PM 19   it, wasn't it?

     04:37PM 20   A.  I agree to it, sure.

     04:37PM 21   Q.  And you also understand that Dr. Reisetter didn't test

     04:37PM 22   other people at all.  All he tested and what he told the jury

     04:37PM 23   about a little while ago were doctors and nurses.

     04:37PM 24   A.  I sat through his testimony or part of it.  I understand

     04:37PM 25   that, yes.
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     04:37PM  1   Q.  Even though, according to you, purchasers could be other

     04:37PM  2   people besides doctors and nurses?

     04:37PM  3   A.  But, again, you're confusing patent infringement damages

     04:37PM  4   with false advertising.  I would be happy to explain why those

     04:37PM  5   are perfectly consistent.

     04:37PM  6   Q.  Now, one of the documents that Mr. Macon went over with

     04:38PM  7   you was a document that said -- he read it to you -- it's

     04:38PM  8   unlikely that KCI will grant a license.  Do you recall that?

     04:38PM  9   A.  There are a number of documents where that's an admission

     04:38PM 10   by BlueSky, yes, sir.

     04:38PM 11   Q.  And so what we know here is that -- is that KCI wanting --

     04:38PM 12   wants to enforce this patent exclusively.  KCI wants all of

     04:38PM 13   the business in this marketplace.  KCI does not want to

     04:38PM 14   license this technology to anybody, not to BlueSky, not to

     04:39PM 15   Medela, not to anybody in the audience, not to me, nobody.

     04:39PM 16   A.  I don't think the evidence goes that far.  The evidence is

     04:39PM 17   limited that they did not want to license Medela and BlueSky.

     04:39PM 18   Q.  The evidence that Mr. Macon asked you about was, quote, it

     04:39PM 19   is unlikely that KCI will grant a license.  True?

     04:39PM 20   A.  I don't recall those exact words.  If that was his

     04:39PM 21   question, my interpretation was within the context of the

     04:39PM 22   analysis I was doing which was BlueSky and Medela.

     04:39PM 23   Q.  You mentioned in your direct examination a reference to

     04:39PM 24   the video of the doctor that was just shown and I want to make

     04:39PM 25   a point about that.  We saw Dr. Condor's deposition testimony.
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     04:39PM  1   You recall Dr. Condor said that he had basically used the VAC,

     04:39PM  2   KCI's VAC on about 100 patients --

     04:39PM  3   A.  Correct.

     04:39PM  4   Q.  -- and the Versatile 1 on 4 patients.

     04:39PM  5   A.  Correct.

     04:39PM  6   Q.  And he gave us specific testimony about one patient.

     04:40PM  7   A.  In the video clip.  Correct.

     04:40PM  8   Q.  And that testimony said that he was unable to say whether

     04:40PM  9   or not the Versatile 1 caused the problem.  Do you recall that

     04:40PM 10   testimony?

     04:40PM 11   A.  He was referring to what he called the puss and whether

     04:40PM 12   that was caused by the Versatile 1.  I do.

     04:40PM 13   Q.  And the jury saw Dr. Condor and sized him up, I'm sure, in

     04:40PM 14   looking at his video deposition and Dr. Condor is a guy that

     04:40PM 15   said, you know what?  I know my business and I've looked at

     04:40PM 16   both products and I want to use the VAC.  I don't want to use

     04:40PM 17   the Versatile 1.  That's what he testified to, isn't it?

     04:40PM 18   A.  In essence, I think that's fair.

     04:40PM 19   Q.  And it would not be fair to suggest that Dr. Condor, a

     04:40PM 20   pretty Hefty, strong-looking, powerful guy who knows his

     04:40PM 21   business would say, you know what, I've used the VAC on all

     04:40PM 22   these people and I'm just going to have to -- because I saw

     04:40PM 23   this advertisement of a Versatile 1, I'm going have to switch

     04:41PM 24   and use it.  Guys like Condor don't do that.  You've heard of

     04:41PM 25   Missouri the Show Me State, haven't you?
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     04:41PM  1   A.  That question is more involved because it relates to the

     04:41PM  2   hospital purchasing decision which he went and asked for a VAC

     04:41PM  3   and I'm happy to explain the whole chain of custody of that

     04:41PM  4   decision.

     04:41PM  5   Q.  And this whole thing that Dr. -- that Dr. Reisetter said

     04:41PM  6   in his testimony about the survey, he said I did this survey

     04:41PM  7   and I've concluded and I want this jury to believe that a man

     04:41PM  8   like Dr. Condor is going to be influenced by this

     04:41PM  9   advertisement that he sees instead of by his common sense, by

     04:41PM 10   his smartness, by his education, and by his care for his

     04:41PM 11   patients.  Guys like that don't make decisions based on

     04:41PM 12   looking at an advertisement, do they?

     04:41PM 13   A.  Well, effectively, he did, because he was told it was just

     04:41PM 14   as good and cheaper and he based his decision on the fact that

     04:41PM 15   it was just as good, cheaper, and efficacy.  It turns out it

     04:41PM 16   wasn't that way, so that's a perfect example of how a

     04:42PM 17   doctor relied on information provided and it turned out to be

     04:42PM 18   wrong.

     04:42PM 19   Q.  You said that the conservative objective fair royalty in

     04:42PM 20   your opinion ought to be 12% in this case, the royalty rate.

     04:42PM 21   Are you aware, sir, that KCI has a royalty agreement with

     04:42PM 22   Dr. Wilhelm Fleischmann?

     04:42PM 23   A.  I've seen a number of those agreements, yes.

     04:42PM 24            MR. McCLANAHAN:  Stacy, can we see D-270, please?

     04:42PM 25            THE WITNESS:  May I also have a copy, please?
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     04:42PM  1            MR. McCLANAHAN:  Yes, sir.  I'll hand you my copy as

     04:42PM  2   soon as I get to the page.  Show us the top paragraph.  I'm

     04:42PM  3   just about to bring it to you.

     04:42PM  4   BY MR. McCLANAHAN:

     04:42PM  5   Q.  This is a copy of the -- it says license agreement between

     04:42PM  6   KCI and Dr. Wilhelm Fleischmann of the Federal Republic of

     04:42PM  7   Germany.  Do you see that?

     04:42PM  8   A.  I do.

     04:42PM  9   Q.  And the only point I want to make in this --

     04:42PM 10            MR. McCLANAHAN:  Stacey, can we go to the next page,

     04:43PM 11   page 200.  May I approach, Your Honor, and give him --

     04:43PM 12            THE COURT:  You may.  Yes, sir.

     04:43PM 13            THE WITNESS:  Thank you, sir.

     04:43PM 14   BY MR. McCLANAHAN:

     04:43PM 15   Q.  At the bottom of this, would you highlight royalties,

     04:43PM 16   Stacey, please.  The royalty that KCI and Dr. Fleischmann

     04:43PM 17   negotiated, agreed to, is two and-a-half percent.  Now, we

     04:43PM 18   already -- you've already clarified that if the jury finds

     04:43PM 19   this patent to be not valid or if the jury finds this patent

     04:43PM 20   to be not infringed, the damages would be zero.  But if that's

     04:43PM 21   not the case, where you say it ought to be 12%, KCI and

     04:43PM 22   Dr. Fleischmann say it ought to be 2.5%, didn't they?

     04:43PM 23   A.  For the skin pinching device process, yes.  It's different

     04:44PM 24   technology.

     04:44PM 25            MR. McCLANAHAN:  Your Honor, I think that's a good
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     04:44PM  1   time for me to pass the witness.

     04:44PM  2            THE COURT:  Yes, sir.  Thank you so much.  We've got

     04:44PM  3   about fifteen minutes.  I would like to use the time, unless

     04:44PM  4   the attorneys for Medela need some --

     04:44PM  5            MR. SADLER:  No, that's -- That's fine.  Ms. Mayor is

     04:44PM  6   ready to proceed.

     04:44PM  7            THE COURT:  Okay.  Excellent, Ms. Mayor.  Ms. Mayor,

     04:44PM  8   you haven't been introduced to the jury yet I don't think so

     04:44PM  9   when you get up if you will introduce yourself to the jury, I

     04:44PM 10   would appreciate it.

     04:44PM 11            MS. MAYOR:  We have just the one microphone again?

     04:44PM 12            THE COURT:  Yes.  Just use that microphone, and tell

     04:44PM 13   the jury who you are and I'm sure you must have graduated from

     04:44PM 14   law school about twenty years ago?

     04:44PM 15            MS. MAYOR:  Close to that, Your Honor.  My name is

     04:44PM 16   Amanda Mayor and I am counsel for the Medela defendants.

     04:45PM 17            THE COURT:  Thank you, ma'am.

     04:45PM 18   BY MS. MAYOR:

     04:45PM 19   Q.  Mr. Malackowski, I would like to go back to the

     04:45PM 20   Fleischmann license that's D-270.

     04:45PM 21   A.  Yes, ma'am.

     04:45PM 22   Q.  You are aware that this license covers more than just a

     04:45PM 23   skin pinching technology, are you not?

     04:45PM 24   A.  If I may explain, there's a whole series that this covers,

     04:45PM 25   both I think -- one issue is patents, a number of patent
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     04:45PM  1   applications and some technical assistants.  There's U.S. and

     04:45PM  2   foreign rights that are associated with this.

     04:45PM  3   Q.  And that's a good point.  If you turn to -- I've got

     04:45PM  4   schedule A and the Bates number is 24208.  This is schedule A

     04:45PM  5   to the Fleischmann agreement, the agreement between KCI and

     04:45PM  6   Dr. Fleischmann.  Is that correct?

     04:45PM  7   A.  Yes, ma'am.

     04:45PM  8   Q.  And schedule A reflects the patent assets that are covered

     04:45PM  9   by this license agreement.  Is that correct?

     04:46PM 10   A.  Correct.

     04:46PM 11   Q.  And we see that schedule A --

     04:46PM 12            THE COURT:  Excuse me, Ms. Mayor.  You may need to

     04:46PM 13   speak right into that microphone.  And you can pull it down a

     04:46PM 14   little bit if you want to.

     04:46PM 15            MS. MAYOR:  Is that better?

     04:46PM 16            THE COURT:  Yes.

     04:46PM 17            MS. MAYOR:  I don't like the echo.

     04:46PM 18   BY MS. MAYOR:

     04:46PM 19   Q.  You can see that schedule A goes on for two pages.  Do you

     04:46PM 20   see that?

     04:46PM 21   A.  Yeah.

     04:46PM 22   Q.  And as you notice it covers a number of patent

     04:46PM 23   technologies and patent applications?

     04:46PM 24   A.  Yes, it does.

     04:46PM 25   Q.  And I guess it numbers 36.  Is that correct?
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     04:46PM  1   A.  37 is what I have, but a large number.

     04:46PM  2   Q.  37 refers to all letters patent or the like and all

     04:46PM  3   applications for letters patent or the like in any country or

     04:46PM  4   countries throughout the world which underlying -- underlie,

     04:46PM  5   form the basis or -- of priority for or claimed priority from

     04:46PM  6   any of the foregoing.  Is that right?

     04:46PM  7   A.  Correct.

     04:46PM  8   Q.  So, that actually could be many, many more patents later

     04:47PM  9   on than just one more.

     04:47PM 10   A.  Sure.

     04:47PM 11   Q.  Is that right?  So, the agreement between KCI and

     04:47PM 12   Dr. Fleischmann encompasses at least 37 patented technologies.

     04:47PM 13   Is that correct?

     04:47PM 14   A.  Not exactly.  Many of them aren't issued patents but it

     04:47PM 15   covers what we're call a family of assets.  Usually, it's a

     04:47PM 16   technology area covered by many patents and patent

     04:47PM 17   applications.  It's very technical.

     04:47PM 18   Q.  But it's many patent and patent applications?

     04:47PM 19   A.  Yes, it is.

     04:47PM 20   Q.  It's at least more than 2?

     04:47PM 21   A.  Certainly.

     04:47PM 22   Q.  While we're on this agreement, if we could go back to

     04:47PM 23   paragraph 2.  It's on the first page of exhibit 270.  And you

     04:47PM 24   see under paragraph 2 it says grant and it says Fleischmann

     04:47PM 25   hereby grants to KCI as sole and exclusive license.  Do you
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     04:47PM  1   see that?

     04:47PM  2   A.  I do.

     04:47PM  3   Q.  And you would agree that Dr. Fleischmann in this license

     04:48PM  4   agreement has granted to KCI an exclusive license under all of

     04:48PM  5   the patent assets that we discussed in connection with

     04:48PM  6   schedule A.  Is that correct?

     04:48PM  7   A.  I mean, generally, from my review of this document, that

     04:48PM  8   would be accurate, but I obviously haven't looked at it in

     04:48PM  9   some time.

     04:48PM 10   Q.  And it refers to an exclusive license.  Correct?

     04:48PM 11   A.  It does.

     04:48PM 12   Q.  And continuing on to the next page, the second to last

     04:48PM 13   sentence in paragraph 2 refers to the license being throughout

     04:48PM 14   the world?  Do you see that?  It's at the top of the next

     04:48PM 15   page.

     04:48PM 16   A.  I do.

     04:48PM 17   Q.  Okay.  And so Dr. Fleischmann is granting KCI a sole and

     04:48PM 18   exclusive world-wide license to at least more than 2 and what

     04:48PM 19   looks to be a rather large family of patent assets.  Correct?

     04:48PM 20   A.  Sure.

     04:48PM 21   Q.  And are you aware that Mr. Ware earlier testified that

     04:49PM 22   this license covers at least part of the technology that is

     04:49PM 23   included in KCI VAC Instill product?

     04:49PM 24   A.  I wasn't here for that testimony but my recollection is it

     04:49PM 25   relates to fluid input part of the product, so generally I can

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2221

     04:49PM  1   accept that.

     04:49PM  2   Q.  You have no reason to doubt Mr. Ware's testimony on that

     04:49PM  3   score, do you?

     04:49PM  4   A.  No.  Of course not.

     04:49PM  5   Q.  We've already talked a little bit where you spoke to

     04:49PM  6   Mr. McClanahan about the royalty rate in paragraph 5 of the --

     04:49PM  7   Dr. Fleischmann license and I would like to go back to that

     04:49PM  8   for a moment.  On the next page.  24201.  And this is subpart

     04:49PM  9   2.

     04:49PM 10   A.  I see it.

     04:49PM 11   Q.  And you would agree that the royalty base agreed upon by

     04:49PM 12   Dr. Fleischmann and KCI are the net revenues for

     04:49PM 13   commercialization of product embodying the invention of the

     04:50PM 14   patent assets?

     04:50PM 15   A.  Right.  The total net revenues net as distinct from gross,

     04:50PM 16   generally being returns and allowances, correct.

     04:50PM 17   Q.  But it's the revenues off the products themselves,

     04:50PM 18   correct?

     04:50PM 19   A.  Yes.

     04:50PM 20   Q.  And could you turn a couple more pages to paragraph 12.

     04:50PM 21   A.  I'm sorry, but just to be clear, it's for net revenues for

     04:50PM 22   commercialization of the products.  So, it could be broader

     04:50PM 23   than just the sales price of the products.  It could include

     04:50PM 24   service and other things.

     04:50PM 25   Q.  Could you take a look at paragraph 12 entitled Future
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     04:50PM  1   Patent Rights.  And starting on the third line.  You would

     04:50PM  2   agree that Dr. Fleischmann has also granted KCI a right of

     04:50PM  3   first refusal to obtain an exclusive license on most favored

     04:50PM  4   terms for commercializing products within the scope of

     04:50PM  5   additional patent rights?

     04:50PM  6   A.  Correct.

     04:50PM  7   Q.  And that would cover any other technologies related to the

     04:50PM  8   Instillment products which I think you referred to as the

     04:51PM  9   fluid technologies?

     04:51PM 10   A.  I believe that is correct, yes.

     04:51PM 11   Q.  The skin stretching technologies.  Correct?

     04:51PM 12   A.  All -- everything listed on the appendix.

     04:51PM 13   Q.  And that includes subatmospheric pressure to heal wounds.

     04:51PM 14   Correct?

     04:51PM 15   A.  I don't recall that from memory but if it's in there,

     04:51PM 16   sure.

     04:51PM 17   Q.  Well, let's go to the next line.  It says any patents

     04:51PM 18   issuing to Fleischmann on any improvements related to

     04:51PM 19   Instillation products, skin stretching products, or the use of

     04:51PM 20   subatmospheric pressure to heal wounds.  Do you see that?

     04:51PM 21   A.  I do.

     04:51PM 22   Q.  So, Dr. Fleischmann has not only granted a license to the

     04:51PM 23   patent assets in schedule A but has also in this license

     04:51PM 24   agreed to give KCI the right of first refusal to improvements

     04:51PM 25   in the area of subatmospheric pressure to heal wounds.  Is
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     04:51PM  1   that correct?

     04:51PM  2   A.  Well, as I read the agreement, it specifically gives the

     04:51PM  3   right to negotiate in good faith what a license should be.

     04:52PM  4   Which is typical.

     04:52PM  5   Q.  And you did not consider this 2001 license between KCI and

     04:52PM  6   Dr. Fleischmann in reaching your conclusion that BlueSky

     04:52PM  7   should pay a 12% royalty to KCI, did you?

     04:52PM  8   A.  No.  Neither myself nor the opposing expert found it

     04:52PM  9   relevant.

     04:52PM 10   Q.  Okay.  I'd like to go back to kind of we just discussed --

     04:52PM 11   you discussed with both Mr. Macon and Mr. McClanahan the

     04:52PM 12   hypothetical negotiation that would take place between BlueSky

     04:52PM 13   and KCI.  Do you remember that?

     04:52PM 14   A.  Yes.

     04:52PM 15   Q.  Okay.  I'd like to talk but a little bit about the nature

     04:52PM 16   of what that hypothetical license would look like.

     04:52PM 17   A.  Of course.

     04:52PM 18   Q.  And you would agree that the license into which BlueSky

     04:52PM 19   would be entering would be a bare patent license.  Correct?

     04:53PM 20   A.  Yes.  Meaning no know-how or other technology rights.

     04:53PM 21   Correct.

     04:53PM 22   Q.  And it would be limited to patents used in the United

     04:53PM 23   States?

     04:53PM 24   A.  Well, it would be U.S. patents so effectively it's U.S.

     04:53PM 25   rights.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2224

     04:53PM  1   Q.  And it would be a non-exclusive license?

     04:53PM  2   A.  Well, you have flexible within Georgia Pacific to define

     04:53PM  3   that.  In my opinion it would be non-exclusive, yes.

     04:53PM  4   Q.  And it would have to be here because KCI has a license.

     04:53PM  5   A.  Effectively, yes.

     04:53PM  6   Q.  And the license would just apply to patents ensued the

     04:53PM  7   '081 and the 43 patents, the Argenta Morykwas patents,

     04:53PM  8   correct?

     04:53PM  9   A.  They were -- That's a more complex question because it

     04:53PM 10   relates to estoppel issues but generally speaking the focus of

     04:53PM 11   the analysis is on the two patents in suit.

     04:53PM 12   Q.  And there's nothing in this case that you've relied upon

     04:53PM 13   or drawn any conclusions that it would be broader than the two

     04:53PM 14   patents that are in suit here.  Is that correct?

     04:53PM 15   A.  Only what you and I spoke of in my deposition in that

     04:53PM 16   there's no presumption that KCI could come back tomorrow and

     04:53PM 17   ask for more on some other patent.

     04:54PM 18   Q.  And as a practical matter, what we're talking about when

     04:54PM 19   we're talking about the patents in suit, we're really talking

     04:54PM 20   about kind of the claims that are at issue in this lawsuit,

     04:54PM 21   isn't that correct?

     04:54PM 22   A.  Yes.  The asserted claims that are found valid and

     04:54PM 23   infringed.

     04:54PM 24   Q.  And you haven't seen any evidence in this case that

     04:54PM 25   BlueSky uses foam in connection with its Versatile 1 product,
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     04:54PM  1   have you?

     04:54PM  2   A.  Foam or screen are defined terms that are -- I'm not -- I

     04:54PM  3   don't have opinions on that relative to infringement.  That's

     04:54PM  4   not part of my analysis.

     04:54PM  5   Q.  Not relevant to infringement, but relevant to damages.

     04:54PM  6   You haven't seen any evidence that they're using foam-type

     04:54PM  7   material, have you?

     04:54PM  8   A.  Well, when you say foam, I think screen because of the

     04:54PM  9   patent claims.  I don't think they use foam per se in a

     04:54PM 10   general sense, if that's what you're referring to.

     04:54PM 11   Q.  There hasn't been any evidence that you've seen or heard

     04:54PM 12   in this chase that KCI uses something other than this foam?

     04:54PM 13   A.  That KCI does?

     04:55PM 14   Q.  Yes.

     04:55PM 15   A.  I don't believe they do.  They have two types of foams or

     04:55PM 16   screens but I believe --

     04:55PM 17   Q.  I believe you've already gotten that this point, but the

     04:55PM 18   license that we're talking about does not provide BlueSky with

     04:55PM 19   any technical support or know-how.  Correct?

     04:55PM 20   A.  Correct.

     04:55PM 21   Q.  And the BlueSky license wouldn't grant BlueSky the right

     04:55PM 22   of first refusal or right to any improvements on the Argenta

     04:55PM 23   Morykwas patents, correct?

     04:55PM 24   A.  Correct.

     04:55PM 25   Q.   The relationship between KCI and BlueSky under this
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     04:55PM  1   hypothetical negotiation would be just that of licensee and

     04:55PM  2   licensor.  Just a licensing relationship.  Isn't that right?

     04:55PM  3   A.  Reflecting their competitive position in the marketplace,

     04:55PM  4   yes.

     04:55PM  5   Q.  They wouldn't be partners?

     04:55PM  6   A.  No.

     04:55PM  7   Q.  A few minutes ago you said that you did not consider the

     04:55PM  8   2001 Fleischmann license in your report and I would like to

     04:56PM  9   take a minute and look actually at what you did consider.

     04:56PM 10   We're going to look at schedule 10.1 of your initial expert

     04:56PM 11   report.  And it's kind of small, but -- Let's see.  There's a

     04:56PM 12   column entitled Royalty Base.  It's the second from the right.

     04:56PM 13   And do you see that?

     04:56PM 14   A.  I do.

     04:56PM 15   Q.  Okay.  And schedule 10.1 reflects the licenses upon which

     04:56PM 16   you relied as at least a point of reference in arriving at the

     04:56PM 17   royalty rate you thought was appropriate in this case.

     04:56PM 18   Correct?

     04:56PM 19   A.  Two things.  I think you misspoke.  I think it's 11.1, not

     04:57PM 20   10.1.  At least my copy is.  Maybe its changed.  So, I want to

     04:57PM 21   make sure I'm looking at the same thing.  Second, it's not

     04:57PM 22   something I relied on in determining the rate.  It's something

     04:57PM 23   I used for reasonable as testing.  I considered it for the

     04:57PM 24   rate, but I rejected it.

     04:57PM 25   Q.  You rejected this entire schedule 10.1?  Mine does say
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     04:57PM  1   10.1.  So, this formed no basis in your analysis?

     04:57PM  2   A.  It formed a role as I describe in my report and my

     04:57PM  3   deposition, something I considered, but ultimately just used

     04:57PM  4   for reasonableness confirmation not to determine the damage

     04:57PM  5   number.

     04:57PM  6   Q.  Looking at the Royalty Base column in this schedule, you

     04:57PM  7   would agree that the vast majority of the licenses you

     04:57PM  8   considered, whether or not ultimately relying on them, the

     04:57PM  9   royalty base is tied to the licensee sales revenues in at

     04:57PM 10   least some sense.  Is that correct?

     04:57PM 11   A.  That would be most typical, yes.

     04:57PM 12   Q.  And you would agree that none of the licenses in schedule

     04:57PM 13   10.1 consider or use the value of the technology to the

     04:58PM 14   licensor.  Isn't that correct?

     04:58PM 15   A.  Well, I think you have to be more careful because it would

     04:58PM 16   in all cases in which the sales actually are like KCI fully

     04:58PM 17   integrated.  It wouldn't when the sales are the wholesale

     04:58PM 18   retail split.

     04:58PM 19   Q.  But in categorizing the 39 agreements that are listed in

     04:58PM 20   schedule 10.1, you have not listed any of them as referring to

     04:58PM 21   a value to the licensor of the patented technology, isn't that

     04:58PM 22   correct?

     04:58PM 23   A.  It doesn't say such but, of course, that's something I

     04:58PM 24   considered.

     04:58PM 25   Q.  And I think you've mentioned that you have a lot of
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     04:58PM  1   experience in the area of patent damages and you've testified

     04:58PM  2   numerous times as to reasonable royalties.  Isn't that

     04:58PM  3   correct?

     04:58PM  4   A.  Yes, Ma'am.

     04:58PM  5   Q.  And isn't it true that in the past you've testified on

     04:58PM  6   behalf of an accused infringer that the proper royalty base is

     04:58PM  7   the infringer's own sales price for its accused device?

     04:58PM  8   A.  Sure.  In fact, that happens in most cases.

     04:59PM  9   Q.  I would like to turn now, I think it is -- it was in the

     04:59PM 10   old set of slides.  Slide 4.  And at some point both Mr. Macon

     04:59PM 11   and Mr. McClanahan spoke to you about this and I would like to

     04:59PM 12   turn to the Medela numbers.  At one point in your testimony

     04:59PM 13   earlier you said that Medela's accounting numbers and

     04:59PM 14   information were not accurate.  You didn't have enough

     04:59PM 15   information.  Is that correct?

     04:59PM 16   A.  They were incomplete, I believe, is what my testimony was.

     04:59PM 17   Q.  And it looks like from this slide that your source

     04:59PM 18   information for Medela's profit margin is a deposition with

     04:59PM 19   Tim Johnson.  Is that correct?

     04:59PM 20   A.  Correct.

     05:00PM 21   Q.  And the deposition took place in December of last year?

     05:00PM 22   A.  Correct.

     05:00PM 23   Q.  Are you aware that Mr. Johnson left Medela in January of

     05:00PM 24   2002?

     05:00PM 25   A.  I'm vaguely familiar with his deposition.  I don't draw
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     05:00PM  1   any significance to that date difference, so -- frankly, if I

     05:00PM  2   knew it, I forget.

     05:00PM  3   Q.  Well, you would have to agree then that at the time

     05:00PM  4   Mr. Johnson testified in his deposition last December he would

     05:00PM  5   have had no firsthand knowledge of what Medela's profitability

     05:00PM  6   was after he left the company.  Isn't that correct?

     05:00PM  7   A.  We should pull out his transcript and look at what he said

     05:00PM  8   was the basis for his answer.  Regardless, as I explained in

     05:00PM  9   my direct it's the only evidence that I found in the record

     05:00PM 10   and so my alternative was to deduct nothing.

     05:00PM 11   Q.  You reviewed the expert report of Medela's expert

     05:00PM 12   Professor Steven Magee.  Is that correct?

     05:00PM 13   A.  Yes, I have.

     05:00PM 14   Q.  And he in his report calculated profitability on Medela's

     05:01PM 15   Vario pumps.  Isn't that correct?

     05:01PM 16   A.  There were certain calculations for time periods, yes.

     05:01PM 17   Q.  And those calculations were based on source documentation

     05:01PM 18   he received from Medela.  Isn't that correct?

     05:01PM 19   A.  The ones that he had were, yes.

     05:01PM 20            MS. MAYOR:  I am actually at good stopping point.

     05:01PM 21            MR. MACON:  Your Honor, may we approach for just a

     05:01PM 22   second?

     05:01PM 23            THE COURT:  Okay.  Excuse us, ladies and gentlemen.

     05:01PM 24   Excuse us, Dr. Malackowski.  Do you need this on the record?

     05:01PM 25            MR. MACON:  No.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2230

     05:01PM  1       (Off-the-record discussion.)

     05:01PM  2            THE COURT:  Okay.  Ladies and gentlemen, let me tell

     05:02PM  3   you about tomorrow and Mr. Malackowski, I want to call

     05:02PM  4   everybody on the witness stand a doctor, but I will -- I will

     05:02PM  5   stifle that urge.  You may step down.  I'm going the talk to

     05:02PM  6   the jury just a second.

     05:02PM  7            Ladies and gentlemen, tomorrow we'll go until about

     05:02PM  8   3:45.  So, we'll start at 9:00, go until about 3:45.

     05:02PM  9   Remember, you're off Thursday, Friday, then you're office

     05:02PM 10   Monday, Tuesday, Wednesday, and then we'll be back here

     05:02PM 11   Thursday.  Then after the 4th of July, it's a straight shot,

     05:02PM 12   and that's lawyers have done such a good job that I think

     05:02PM 13   we're right on schedule to finish maybe the second week in

     05:02PM 14   July.  If we don't, it will be right -- right over that.  So,

     05:02PM 15   not to worry.  I think we're going to make it just fine.  I

     05:02PM 16   think we can make it just fine.

     05:02PM 17            This -- you've been a wonderful jury.  You've been so

     05:02PM 18   attentive, and so dedicated.  This is why the jury system is

     05:03PM 19   such a good system.  When we get your citizens together, when

     05:03PM 20   they commit to being, basically, volunteers to help settle

     05:03PM 21   serious issues through their -- through their deliberations,

     05:03PM 22   it's a -- it's a wonderful system and this is the right jury

     05:03PM 23   for this case, so we're very -- we're very gratified to you

     05:03PM 24   for your wonderful service.  Go have a nice evening.  See you

     05:03PM 25   a little before 9:00 o'clock.  Let's all rise for the jury.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2231

     05:03PM  1   And, Mr. Ramirez, will you lead this good jury out.

     05:03PM  2       (Jury out.)

     05:03PM  3            THE COURT:  Okay.  Thank you.  Please be seated.

     05:03PM  4   Now, we don't have anything for tonight, do we?  Or do we?

     05:04PM  5   I've got something -- I've got a hearing coming on right now.

     05:04PM  6            MR. PARTRIDGE:  We are free and clear.

     05:04PM  7            MR. MACON:  All the way to tomorrow morning.

     05:04PM  8            THE COURT:  Free at least.  Free.  Free at least.

     05:04PM  9   Okay.  Now, I will congratulate Mr. McClanahan and

     05:04PM 10   Mr. Malackowski.  I think you took some of the heat out of

     05:04PM 11   this cross-examination and shed some good light and I think it

     05:04PM 12   was -- it really helped the jury.  You both did a good job,

     05:04PM 13   and I -- Mr. Malackowski has highlighted for you everything

     05:04PM 14   you need to deal with --

     05:04PM 15            MR. MACON:  Thank you, Your Honor.

     05:04PM 16            THE COURT:  -- so you look at the daily transcript

     05:04PM 17   tonight.  You will be up, I'm sure, until one or 2:00

     05:04PM 18   o'clock --

     05:04PM 19            MR. MACON:  Or somebody will.

     05:04PM 20            THE COURT:  Something like that.  Well, I'm -- I'm --

     05:04PM 21   after this trial's over, I'm ordering a vacation for Ms. Gulde

     05:04PM 22   and Ms. Cowart.

     05:04PM 23            MS. GULDE:  Ms. DeKan and Bill Olvera.

     05:05PM 24            MR. MACON:  I'll be on business, Your Honor.

     05:05PM 25            THE COURT:  Well, it's time.  You guys have worked
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     05:05PM  1   hard.  Everybody has worked hard.  I'm sure Ms. Mayor was up

     05:05PM  2   until late in the evening and probably Mr. McClanahan even

     05:05PM  3   with his bad back was up for a while.  So, at any rate, I do

     05:05PM  4   appreciate both -- both of you tried to work through that and

     05:05PM  5   I -- I think it helped the jury.  You both lowered the decibel

     05:05PM  6   level and still both of you did a good job.

     05:05PM  7            We'll start at 9:00.  We will go until 3:45, and I --

     05:05PM  8   I do think you're off tonight.  You've got enough work to do

     05:05PM  9   without showing up here.  Yes, sir.

     05:05PM 10            MR. McCLANAHAN:  One last point.  I would like to

     05:05PM 11   wish your clerk good luck with her Mavs tonight.

     05:05PM 12            THE COURT:  We'll closely monitor Ms. Schonwald's

     05:05PM 13   demeanor in the morning, won't we?  At any rate, we will know.

     05:06PM 14   And the good news, I will tell you, you may have noticed,

     05:06PM 15   Ms. Schonwald was out for just a little bit.  She is joining a

     05:06PM 16   great law firm, Locke Lidell in Dallas in about -- about,

     05:06PM 17   what?  Six weeks or so.  I will hate to see her go --

     05:06PM 18            MR. MACON:  That's assuming we finish the trial by

     05:06PM 19   then?

     05:06PM 20            THE COURT:  We will.  Absolutely.  We will.  We will.

     05:06PM 21   What she doesn't clear up, David Babaian will, I want you to

     05:06PM 22   know.  At any rate, she just put an offer on a house and it

     05:06PM 23   was accepted, so she's got a house in Dallas where she can put

     05:06PM 24   Crockett, her dog in the backyard.  So, at any rate, it's a

     05:06PM 25   big day for her.  But all of you are doing a great job.  I
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     05:06PM  1   appreciate your listening to me.  I think that -- that made

     05:06PM  2   the -- made the afternoon go much better and without any loss,

     05:06PM  3   by the way, without any loss at all in content or anything

     05:07PM  4   else.  So, thank you for that.  See everybody at 9:00 o'clock.

     05:07PM  5   Have a good evening.

     05:07PM  6            MR. MACON:  Thank you, Your Honor.

     05:07PM  7       (Recess.)
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     08:37AM  1       (June 21, 2006.)

     09:10AM  2            THE COURT:  Thank you so much, Mr. Alonzo, and ladies

     09:10AM  3   and gentlemen of the jury.  And, Ms. Schonwald is showing

     09:10AM  4   enormous strength of character.  She -- she is taking this

     09:10AM  5   loss in stride.

     09:10AM  6            MR. MACON:  I didn't hear the score.  Could you tell

     09:10AM  7   me who won?

     09:10AM  8            THE COURT:  I'm proud of her.  Proud of her.

     09:10AM  9   Ms. Mayor, how are you doing this morning?

     09:10AM 10            MS. MAYOR:  I'm good, Your Honor.

     09:10AM 11            THE COURT:  And Mr. Malackowski, did I -- I was

     09:10AM 12   close, wasn't I?

     09:10AM 13            MR. MACON:  No.

     09:10AM 14            THE COURT:  No, I wasn't even close.

     09:10AM 15            MR. MACON:  Maybe there's a juror you had better go

     09:10AM 16   back to.

     09:10AM 17            THE COURT:  Do that --

     09:10AM 18            THE WITNESS:  Malackowski.

     09:10AM 19            THE COURT:  Malackowski.  Thank you, Mr. Malackowski.

     09:10AM 20   Mr. Malackowski, I know you've had a good night, I hope?

     09:11AM 21            THE WITNESS:  Very good night, thank you.

     09:11AM 22            THE COURT:  And I hope you had a nice night,

     09:11AM 23   Ms. Major?

     09:11AM 24            MS. MAYOR:  Yes, I did.

     09:11AM 25            THE COURT:  Oh, that's great.  Well, then we can
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     09:11AM  1   proceed.  If you would.

     09:11AM  2            MS. MAYOR:  Thank you.

     09:11AM  3   BY MS. MAYOR:

     09:11AM  4   Q.  Good morning, Mr. Malackowski.

     09:11AM  5   A.  Good morning.

     09:11AM  6   Q.  Yesterday you testified that there must be a demand for

     09:11AM  7   the patented features in the patent for KCI to recover lost

     09:11AM  8   profits damages, correct?

     09:11AM  9   A.  Yes, ma'am.

     09:11AM 10   Q.  And during your testimony yesterday you referred numerous

     09:11AM 11   times to the use of pumps or the use of cannisters.  Do you

     09:11AM 12   recall having done that?

     09:11AM 13   A.  Generally, yes.

     09:11AM 14   Q.  And I think that you may have used if word "pumps" maybe a

     09:11AM 15   couple of dozen times.  Would that be about right?

     09:11AM 16   A.  I really would -- that's fine.  I don't recall

     09:11AM 17   specifically.

     09:11AM 18   Q.  Okay.  But what caught my attention was your reference to

     09:11AM 19   pumps and cannisters as being product features that are in

     09:11AM 20   demand in the marketplace.  Do you recall that testimony?

     09:11AM 21   A.  Not specifically.  The demand was for negative pressure

     09:11AM 22   wound therapy and some of the features of the product are

     09:11AM 23   embodied in those various components.

     09:11AM 24            MS. MAYOR:  Great.  Kelly, could you pull up page 504

     09:12AM 25   of the transcript, please?  And beginning at line 21.
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     09:12AM  1   BY MS. MAYOR:

     09:12AM  2   Q.  I believe that this was the time you were going over with

     09:12AM  3   Mr. Macon your process for reaching your opinions in this

     09:12AM  4   case, kind of the step wise process you went through, the fact

     09:12AM  5   gathering and so forth.  And starting at line 21, you

     09:12AM  6   testified and this case is very interested, I believe you

     09:12AM  7   said, interesting, but the patents themselves, the claims talk

     09:12AM  8   very specifically about the product features that are in

     09:12AM  9   demand in the marketplace.  It talks about the pump, the

     09:12AM 10   cannister, the tubing, the draping, and the screen or the

     09:12AM 11   foam.  Do you see that?

     09:12AM 12   A.  I do.

     09:12AM 13   Q.  And that was your testimony yesterday?

     09:12AM 14   A.  It is.

     09:12AM 15   Q.  Okay.  And my question is this:  You are aware, are you

     09:12AM 16   not, that none of the assorted patents or claims in this case

     09:12AM 17   claim a pump.

     09:12AM 18   A.  Yes.  And we should go back to the specific claim language

     09:12AM 19   which talks about negative pressure wound therapy.  Some of

     09:12AM 20   the claims list component elements, but we should look.

     09:12AM 21   Q.  But none of them claim a pump specifically.  Correct?

     09:12AM 22   A.  The preamble may talk about pumps or -- maybe not pump,

     09:13AM 23   but a vacuum inducing means I think is the exact language

     09:13AM 24   which effectively is a pump, but we can talk about that.

     09:13AM 25   Q.  But we're dealing with the claims here.  Not the preamble.
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     09:13AM  1   Correct?

     09:13AM  2   A.  We are.  Would you like me to look?

     09:13AM  3   Q.  No.  I don't need you to.  That's my one question on that.

     09:13AM  4   And you would agree that the sale of pumps do not infringe any

     09:13AM  5   claims in the patents?

     09:13AM  6   A.  Well, ultimately that's a legal question for the technical

     09:13AM  7   experts that I don't have an opinion on.  I assume that the

     09:13AM  8   patents are valid and infringed.  But generally speaking, I

     09:13AM  9   think a pump by itself, it depends what you use it for.

     09:13AM 10   Q.  And then you would agree that the sale of the pump by

     09:13AM 11   Medela does not directly infringe any of the patents in this

     09:13AM 12   suit.  Correct?

     09:13AM 13   A.  Again, you're asking me a legal question that's not the

     09:13AM 14   subject of my expert report and I believe that relates to

     09:13AM 15   whether it's an inducement or contributory claim.  I do not

     09:13AM 16   have an opinion on those issues.  That's for the technical and

     09:13AM 17   legal experts.

     09:13AM 18   Q.  Are you aware that numerous KCI witnesses have testified

     09:14AM 19   in this trial that the patents do not claim pumps?

     09:14AM 20   A.  The word "pump" or they don't claim vacuum inducement

     09:14AM 21   means?

     09:14AM 22   Q.  Pump.  Pumps.

     09:14AM 23   A.  Again, I would defer to the claim language.  I would

     09:14AM 24   accept that the witnesses have said they don't use the word

     09:14AM 25   "pump".
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     09:14AM  1   Q.  And cannisters aren't claimed, either, are they?

     09:14AM  2   A.  Again, if you are asking me the word we should look

     09:14AM  3   because I believe there are claims in the patents that refer

     09:14AM  4   to what is effectively a cannister.  For example, claim 6 of

     09:14AM  5   the '643 Patent talks about a vacuum system including a

     09:14AM  6   collection device for collecting fluid aspirated from the

     09:14AM  7   wound.  That's the cannister.

     09:14AM  8   Q.  But you have no expertise that would allow you to read the

     09:14AM  9   claim language onto a particular device, do you?

     09:14AM 10   A.  I'm not talking opinions on that, no.

     09:14AM 11   Q.  And so when you're referring to a demand for patented

     09:14AM 12   features, you can't really rely on demand for a pump or a

     09:14AM 13   cannister alone to conclude that KCI is entitled to lost

     09:15AM 14   profits, can you?

     09:15AM 15   A.  I don't rely on it alone.  I look at the collection of

     09:15AM 16   what constitutes negative pressure wound therapy and it's my

     09:15AM 17   opinion that that is a feature demanded by the market that's

     09:15AM 18   covered by the patent.

     09:15AM 19   Q.  Okay.  Now, I'd like to turn for a few minutes to your

     09:15AM 20   lost profits due to false advertising.  Kelly, can you pull up

     09:15AM 21   that slide?  Now, on the line that's listed as percentage of

     09:15AM 22   respondents viewing BlueSky and VAC therapy as identical, the

     09:15AM 23   numbers the low end and high numbers that you have are from

     09:15AM 24   Dr. Reisetter's survey.  Correct?

     09:15AM 25   A.  Yes, ma'am.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2241

     09:15AM  1   Q.  And earlier you testified that you were aware that

     09:15AM  2   Dr. Reisetter's survey results provided only a rough indicator

     09:15AM  3   of confusion among nurses and doctors, right?

     09:16AM  4   A.  I think that was the word that was used.  Correct.

     09:16AM  5   Q.  But you determined that it was appropriate to multiply

     09:16AM  6   KCI's lost profits by this lump indicator that Dr. Reisetter

     09:16AM  7   found, correct?

     09:16AM  8   A.  I did as such was conservative because I don't have an

     09:16AM  9   affirmative duty to deduct anything and as I explained

     09:16AM 10   yesterday by making a deduction I felt that was the most

     09:16AM 11   balanced conservative measure.

     09:16AM 12   Q.  You were here yesterday when the Court instructed the jury

     09:16AM 13   that Dr. Reisetter's on surveys used a convenience sample and

     09:16AM 14   that the actual percentage of nurses and doctors who might be

     09:16AM 15   confused could be, quote, substantially different than what

     09:16AM 16   Dr. Reisetter found, weren't you?

     09:16AM 17   A.  When the Court instructed or I believe that was

     09:16AM 18   Dr. Reisetter's answer to a cross-examination question.

     09:16AM 19   Q.  Okay.  Well, Kelly, could you go to 424 in the transcript?

     09:16AM 20   You might actually have to scan it to show that it's from the

     09:16AM 21   Court.  I don't have that in my notes.  But this is an

     09:16AM 22   instruction from the Court and starting at line 3.  The Court

     09:16AM 23   instructed the jury as you review the findings of

     09:16AM 24   Dr. Reisetter's survey and consider the weight that should be

     09:17AM 25   accorded to the findings, I do want you to keep in mind that
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     09:17AM  1   because this survey used a convenience sample, the

     09:17AM  2   quantitative values or the percentages that you saw determined

     09:17AM  3   by the survey should not be viewed as precise quantitative

     09:17AM  4   estimates.  Instead, you should use such values only as rough

     09:17AM  5   indicators.  And then going down to line 19 the Court further

     09:17AM  6   told the jury, it may well be that the actual percentage of

     09:17AM  7   the physician population that feels the same way as the survey

     09:17AM  8   indicated could be substantially smaller or larger than the

     09:17AM  9   73.3%.  Do you see that?

     09:17AM 10   A.  Yes, I do.

     09:17AM 11   Q.  And at the end at line 25, the Court indicated I just

     09:17AM 12   wanted the make that clear and appreciate your attention to

     09:17AM 13   that instruction.  So, you understand that this was an

     09:17AM 14   instruction from the Court to the jury?

     09:17AM 15   A.  I do.  Consistent with what I understood the testimony to

     09:17AM 16   be, yes.

     09:17AM 17   Q.  Okay.  And based on the Court's instruction, you would

     09:17AM 18   agree that if Dr. Reisetter conducted another survey and that

     09:17AM 19   the number -- that the number of nurses and doctors indicating

     09:17AM 20   confusion could be substantially lower than what his first

     09:18AM 21   survey showed.  Correct?

     09:18AM 22   A.  Theoretically, it could be.  I wouldn't expect it to be

     09:18AM 23   based upon the research design of Dr. Reisetter's work, but

     09:18AM 24   it's possible.

     09:18AM 25   Q.  But based on the way that you have calculated damages here
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     09:18AM  1   by multiplying Dr. Reisetter's survey results against lost

     09:18AM  2   profits, such a change in survey results in a future survey

     09:18AM  3   would substantially impact your damages calculation, would it

     09:18AM  4   not?

     09:18AM  5   A.  Not necessarily.  It depends if the survey were different

     09:18AM  6   and if the difference was explainable.  I wouldn't expect it

     09:18AM  7   to be materially different.  If it was, then it would change,

     09:18AM  8   of course.

     09:18AM  9   Q.  Well, let's take an example.  If Dr. Reisetter conducted a

     09:18AM 10   new study that found a rate of confusion among nurses of only

     09:18AM 11   10% instead of the 35.5% his first survey found, then your low

     09:18AM 12   end number would no longer be -- Can you pull the slide back

     09:18AM 13   up?  Your low end number would no longer be 10.8 million

     09:18AM 14   dollars for the low end on lost profits for false advertising.

     09:19AM 15   Correct?

     09:19AM 16   A.  In that hypothetical, you're correct.  It would be 3

     09:19AM 17   million but I don't believe that to be a realistic

     09:19AM 18   hypothetical.

     09:19AM 19   Q.  But you have no basis the disagree with it?

     09:19AM 20   A.  Sure I do.  I've read Dr. Reisetter's report.  I've used

     09:19AM 21   such analysis in the determination of damages historically and

     09:19AM 22   the reason they design surveys the way they do and only sample

     09:19AM 23   a subset of the population is to make those types of

     09:19AM 24   predictions.  So, in my opinion I was comfortable and I was

     09:19AM 25   also comfortable that it's the best evidence in the record.
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     09:19AM  1   Q.  But as the Court instructed the jury a future survey could

     09:19AM  2   be substantially different.  Correct?

     09:19AM  3   A.  Theoretically it could be, yes.

     09:19AM  4   Q.  Now, if there were other flaws in Dr. Reisetter's survey

     09:19AM  5   then you would agree, wouldn't you, that your calculation

     09:19AM  6   would also be wrong?

     09:19AM  7   A.  To the extent that the survey results were in error, then

     09:19AM  8   it's -- it's possible that the conclusions would change from

     09:19AM  9   Dr. Reisetter in which case I would modify my analysis to

     09:19AM 10   correct for whatever errors he thought were existing.

     09:20AM 11   Q.  Well, you are aware, aren't you, that Dr. Reisetter

     09:20AM 12   concluded that the difference between confusion rates among

     09:20AM 13   nurses and doctors was caused by the use of an open-ended

     09:20AM 14   question posed to nurses whereas doctors were only give a yes/

     09:20AM 15   no option in the survey.  Are you aware that have?

     09:20AM 16   A.  I heard the testimony.  I disagree with the premise of

     09:20AM 17   your question.  I've spoken to Dr. Reisetter about it.  I

     09:20AM 18   think that was not an accurate full description of the

     09:20AM 19   difference between doctor and nurse response.

     09:20AM 20   Q.  But it was at least one of the bases?

     09:20AM 21   A.  Well, he was answering a question which I think was a

     09:20AM 22   hypothetical and, yes, it could be part of the explanation,

     09:20AM 23   but I don't believe it is the standard basis for the

     09:20AM 24   difference.  I can explain the difference.

     09:20AM 25   Q.  Well, I'd like to turn just generally to the basis for
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     09:20AM  1   false advertising damages for a minute.  Okay?

     09:20AM  2   A.  Yes.

     09:20AM  3   Q.  You would agree that someone never who saw the BlueSky ads

     09:20AM  4   that Dr. Reisetter used in his survey could not have been

     09:20AM  5   misled by them.  Correct?

     09:20AM  6   A.  That's a tough question because they might not have been

     09:21AM  7   misled directly but like the testimony of the doctor we saw

     09:21AM  8   who may not have seen the actual promotional materials

     09:21AM  9   himself, his decision or his ability to provide a VAC product

     09:21AM 10   was influenced by what the purchasing officer saw.  So,

     09:21AM 11   there's an indirect effect as well.

     09:21AM 12   Q.  Do you know -- you don't know what percentage of BlueSky

     09:21AM 13   customers or purchasing officers, if any, ever saw these

     09:21AM 14   BlueSky ads, do you?

     09:21AM 15   A.  No.  Specific percentage, that information is not

     09:21AM 16   available.

     09:21AM 17   Q.  And you don't know when BlueSky used these ads, do you?

     09:21AM 18   A.  Well, that we have better information on because we can

     09:21AM 19   see as early as 2002 BlueSky documents which were discussing

     09:21AM 20   using these materials at trade shows and my research shows the

     09:21AM 21   first trade show they attended was I believe at the end of

     09:21AM 22   2002 and then again at the end of 2003, so my view is it was

     09:21AM 23   from the very beginning.

     09:21AM 24   Q.  But Dr. Reisetter's survey used two BlueSky ads, isn't

     09:22AM 25   that correct?
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     09:22AM  1   A.  Well, he did two surveys.  He did the survey based upon

     09:22AM  2   promotional materials and then a specific survey as to

     09:22AM  3   advertisement and so I just want to make sure we're talking

     09:22AM  4   about the same one.

     09:22AM  5   Q.  You don't know though whether or not both of the types of

     09:22AM  6   materials he used were used by BlueSky starting in 2002, do

     09:22AM  7   you?

     09:22AM  8   A.  Well, I don't believe the ad, for example, was, because

     09:22AM  9   the ad came much later in 2004, but the promotional materials

     09:22AM 10   generally and the business strategy of using such promotional

     09:22AM 11   themes at trade shows was from the very beginning.

     09:22AM 12   Q.  You don't know whether any BlueSky customer ever saw the

     09:22AM 13   ads side-by-side as presented to the survey respondents by

     09:22AM 14   Dr. Reisetter, do you?

     09:22AM 15   A.  No.  That information is not available.

     09:22AM 16   Q.  But your damages calculation assumes that every BlueSky

     09:22AM 17   customer, regardless of when they purchased a Versatile 1 made

     09:22AM 18   their purchase decision after seeing the ads.  Right?

     09:22AM 19   A.  No.  Maybe I misunderstood your question.  Obviously, I am

     09:23AM 20   reducing this analysis by some, you know, 30 to 65 percent to

     09:23AM 21   account for those who didn't see the ad or the promotional

     09:23AM 22   materials.

     09:23AM 23   Q.  Is it now your testimony that you have reduced the amount

     09:23AM 24   of lost profits because to take into account those who didn't

     09:23AM 25   see the ad?
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     09:23AM  1   A.  The two concepts, obviously, intertwine together because

     09:23AM  2   to the extent the -- Dr. Reisetter surveyed someone, that's

     09:23AM  3   certainly something that could be affected in their opinion,

     09:23AM  4   but, ultimately, I defer, as I said yesterday, to

     09:23AM  5   Dr. Reisetter's analysis, the survey design that he conducted,

     09:23AM  6   and rely on that confusion analysis for my calculations as

     09:23AM  7   shown.

     09:23AM  8   Q.  But your lost profits calculation dates all the way back

     09:23AM  9   to BlueSky's first sale, does it not?

     09:23AM 10   A.  Yes, it does.

     09:23AM 11   Q.  Now, I'd like to turn to a different issue.  Earlier in

     09:23AM 12   your testimony -- early in your testimony yesterday afternoon

     09:23AM 13   you had stated that you had reviewed certain documents

     09:24AM 14   suggesting that Medela intended to go into head-to-head

     09:24AM 15   competition with KCI.  Do you remember that?

     09:24AM 16   A.  I do.

     09:24AM 17   Q.  And in connection with that testimony, you were shown

     09:24AM 18   Defendant's Exhibit 115.  Do you remember that?

     09:24AM 19   A.  The number is vague, but I think that was the summary of

     09:24AM 20   the strategy plan?

     09:24AM 21   Q.  Okay.

     09:24AM 22            MS. MAYOR:  Kelly could you pull up D-115.  Okay.

     09:24AM 23   And turning to page 2.

     09:24AM 24   A.  Yes.

     09:24AM 25   Q.  That's what you were shown yesterday?
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     09:24AM  1   A.  Yes.  Summary of the strategy plan.

     09:24AM  2   Q.  Kelly can you go back to page 1?  Now, yesterday you did

     09:24AM  3   not discuss page -- the first page of this exhibit with

     09:24AM  4   Mr. Macon, did you?

     09:24AM  5   A.  I did not.

     09:24AM  6   Q.  Okay.  And I'd like to look at the first page here for a

     09:24AM  7   minute.  Looking at the second e-mail on this first page you

     09:24AM  8   see an e-mail from Mr. Urs Tanner who is the head of Medela

     09:24AM  9   writing to Richard Weston.  Do you see that?

     09:24AM 10   A.  The second meeting?  The one on the top?

     09:24AM 11   Q.  The second in the e-mail stream that's on there.  It now

     09:24AM 12   zoomed in for you.  Right there?

     09:25AM 13   A.  I do.

     09:25AM 14   Q.  Okay.  And Mr. Tanner writes to Richard Weston telling him

     09:25AM 15   that Medela will neither go into a head-to-head situation with

     09:25AM 16   KCI resulting in expensive litigation nor will Medela provide

     09:25AM 17   any financial resources for such a business.  That's what

     09:25AM 18   Mr. Tanner of Medela told Mr. Weston.  Correct?

     09:25AM 19   A.  That's the language of the e-mail, yes, ma'am.

     09:25AM 20   Q.  Is this the first time you've seen the first page of this

     09:25AM 21   exhibit?

     09:25AM 22   A.  No.  I've seen this exhibit as well as other related

     09:25AM 23   documents, yes.

     09:25AM 24   Q.  I'm done with that one.  Thank you.  Now, you testified

     09:25AM 25   earlier that you have given expert testimony in numerous
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     09:25AM  1   cases.

     09:25AM  2   A.  Approximately two dozen trials very similar to this, yes.

     09:25AM  3   Q.  Two dozen trials.

     09:25AM  4   A.  Correct.

     09:25AM  5   Q.  Is that just on patent damages or all sorts of

     09:25AM  6   intellectual property?

     09:25AM  7   A.  It's probably mostly patent cases but it would include

     09:26AM  8   other forms of intellectual property and some general contract

     09:26AM  9   issues as well.

     09:26AM 10   Q.  Are you familiar with the case entitled Juicy Couture v.

     09:26AM 11   L'Oreal?

     09:26AM 12   A.  I am, yes.

     09:26AM 13   Q.  Okay.  That was a case involving allegations of trademark

     09:26AM 14   infringement which is a type of intellectual property.

     09:26AM 15   Correct?

     09:26AM 16   A.  That was.  That was a case that I worked on that did not

     09:26AM 17   proceed to trial or my testimony was not involved.  Correct.

     09:26AM 18   Q.  Isn't it true though that you were hired by the plaintiff

     09:26AM 19   in that case to render certain opinions regarding damages?

     09:26AM 20   A.  Yes, I was.

     09:26AM 21   Q.  And you offered four theories of damages in connection

     09:26AM 22   with that case.  Do you remember that?

     09:26AM 23   A.  There were numerous theories.  Yes, ma'am.

     09:26AM 24   Q.  And the first one would have been the cost of future

     09:26AM 25   corrective advertising and the second one the value of a
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     09:26AM  1   hypothetical royalty the infringer would owe?

     09:26AM  2   A.  Yes.

     09:26AM  3   Q.  And third you had opined on the infringer's profits?

     09:26AM  4   A.  I believe that's correct.

     09:26AM  5   Q.  And the last category of damages you rendered an opinion

     09:26AM  6   on was the plaintiff's lost profits.  Is that right?

     09:27AM  7   A.  I don't know if I ever got to an opinion stage at that

     09:27AM  8   point, but that was certainly one of the items that was

     09:27AM  9   considered, yes.

     09:27AM 10   Q.  But you're aware, are you not, that the court excluded

     09:27AM 11   your testimony on a reasonable royalties in that case?

     09:27AM 12   A.  Well, you have to be careful how you answer the question.

     09:27AM 13   The court didn't exclude my analysis in any way.  There was a

     09:27AM 14   judicial decision as to whether or not under New York law

     09:27AM 15   royalties were an accepted measure of calculating damages in

     09:27AM 16   that fact set.  My report started with this is premised under

     09:27AM 17   the fact that it is allowable and the judge will allow it

     09:27AM 18   under New York law and then I made the calculation.  That was

     09:27AM 19   a legal determination unaffected by my work.

     09:27AM 20   Q.  Did the court not also find in excluding your testimony

     09:27AM 21   that your analysis, quote, also suffers from a significant

     09:27AM 22   factual deficiency?

     09:27AM 23   A.  I've never seen that language.

     09:27AM 24            MR. MACON:  May we see it or -- You probably know

     09:27AM 25   it -- our agreement was you provide us with copies of these
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     09:28AM  1   before you started --

     09:28AM  2            MS. MAYOR:  I don't think I would need to show it.

     09:28AM  3            THE COURT:  Okay.  You need time to read that?

     09:28AM  4            MR. MACON:  I would like to -- if we can go to

     09:28AM  5   another subject --

     09:28AM  6            THE WITNESS:  Can I have a copy?  I've never seen

     09:28AM  7   what you're referring to.

     09:28AM  8            THE COURT:  Okay.  Do you have an extra copy,

     09:28AM  9   Ms. Mayor?

     09:28AM 10            MS. MAYOR:  I do not have an extra copy.

     09:28AM 11            THE COURT:  Okay.  Well, let's do this.  Let's just

     09:28AM 12   take a short break, we'll make copies, and then we'll come

     09:28AM 13   back.

     09:28AM 14            MR. MACON:  Thank you, Your Honor.

     09:28AM 15            THE COURT:  Ladies and gentlemen, thank you so much

     09:28AM 16   for your wonderful attention this morning.  All rise for the

     09:28AM 17   jury.  Mr. Ramirez, will you do us the honor.

     09:28AM 18       (Jury out.)

     09:28AM 19            THE COURT:  Okay.  You may step down, sir.  We'll be

     09:29AM 20   in recess.  Thank you.  Take ten minutes.

     09:33AM 21       (Recess.)

     09:43AM 22            THE COURT:  Anything anybody wants to talk to me

     09:43AM 23   about?

     09:43AM 24            MR. MACON:  No, Your Honor.  We're ready to go with

     09:43AM 25   this.
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     09:43AM  1            THE COURT:  Okay.  That's fine.

     09:43AM  2            MR. MACON:  We do, again, request that we be given

     09:43AM  3   documents before they use.  That was our agreement.  Ms. Mayor

     09:43AM  4   has not been here all the time.  I'm sure.

     09:43AM  5            THE COURT:  Okay.  Well, let's all try to do that.

     09:43AM  6            MR. SADLER:  Yes, sir.

     09:43AM  7            THE COURT:  In other words, the documents that will

     09:43AM  8   be used to examine or cross examine the witnesses should be

     09:43AM  9   exchanged before the witness takes the stand.  I know you

     09:43AM 10   haven't been here, Ms. Mayor, but I'm depending now on

     09:43AM 11   everyone to tell -- to tell everybody.  So, I will tell you if

     09:43AM 12   this happens again, I'm going to exclude the document.  Okay?

     09:44AM 13   Won't come in.  Either side.  Are we all clear about that?

     09:44AM 14            MR. MACON:  Yes, sir.

     09:44AM 15            MR. SADLER:  Yes, sir.  Absolutely.

     09:44AM 16            THE COURT:  Okay.  Let's get the jury in.

     09:44AM 17       (Jury in.)

     09:44AM 18            THE COURT:  Mr. Malackowski.

     09:44AM 19            THE WITNESS:  Thank you, sir.

     09:44AM 20            THE COURT:  Yes, sir.  Okay.  Thank you, ladies and

     09:44AM 21   gentlemen.  Please be seated.  Okay.  You may proceed,

     09:44AM 22   Ms. Mayor.

     09:44AM 23            MS. MAYOR:  Thank you, Your Honor.

     09:44AM 24   BY MS. MAYOR:

     09:45AM 25   Q.  Mr. Malackowski, while we were on the break, you've had
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     09:45AM  1   sufficient time to speak to KCI's attorney Mr. Macon regarding

     09:45AM  2   the case to which I referred before we went on break?

     09:45AM  3   A.  Well, he and I chatted about it but I had a chance to read

     09:45AM  4   it, more importantly.  Can -- would you like plea to explain

     09:45AM  5   because I think you misunderstand.

     09:45AM  6   Q.  No.  I'm going to ask you a couple of questions.  That's

     09:45AM  7   fine.

     09:45AM  8   A.  Okay.

     09:45AM  9   Q.  We'll go through it.  Can you see that okay?

     09:45AM 10   A.  Okay.

     09:45AM 11   Q.  Okay.  And the name of the case, as I -- as I had

     09:45AM 12   mentioned before was Juicy Couture v L'Oreal USA, Inc.?

     09:45AM 13   A.  Correct.

     09:45AM 14   Q.  And you're aware that court decisions like this are public

     09:45AM 15   documents, aren't you?

     09:45AM 16   A.  Obviously, yes.

     09:45AM 17   Q.  Okay.  And you see the date on which this opinion came

     09:45AM 18   out?  It's May 18th, 2006?

     09:45AM 19   A.  About a month ago.

     09:45AM 20   Q.  Just -- just over a month ago.  And you've never tried to

     09:45AM 21   find this case, you've never made any attempt to find it?

     09:46AM 22   A.  No.  I didn't even know there was such an opinion that was

     09:46AM 23   written.  Often times in such pretrial motions the Court makes

     09:46AM 24   decisions and then there's never anything written like this.

     09:46AM 25   It's interesting.
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     09:46AM  1   Q.  And you never hear about it.  Is that --

     09:46AM  2   A.  You never hear about it.

     09:46AM  3   Q.  Okay.  I'm going to try to slide this up and -- not mess

     09:46AM  4   up too badly.  Okay.  It was written by Judge Denise Coate and

     09:46AM  5   this is in New York, right?

     09:46AM  6   A.  Correct.

     09:46AM  7   Q.  And at the beginning of Judge Coate's opinion she says

     09:46AM  8   that L'Oreal USA and Luxury Products LLC moved in limine to

     09:46AM  9   exclude the direct testimony of James Malackowski an expert

     09:46AM 10   for plaintiffs Juicy Couture, Inc., and L.C. Licensing in this

     09:46AM 11   trademark infringement action.  That's you, isn't it?

     09:46AM 12   A.  Correct.

     09:46AM 13   Q.  And the action was a trademark infringement action.

     09:46AM 14   Right?

     09:46AM 15   A.  Yes, ma'am.

     09:46AM 16   Q.  And that would be -- this would have been one of the

     09:47AM 17   twenty-four cases that you've been going to testify in at

     09:47AM 18   trial?

     09:47AM 19   A.  No.  I did not go to court.  I did not testify in this

     09:47AM 20   case.

     09:47AM 21   Q.  Okay.  And it goes on -- the opinion goes on to say that

     09:47AM 22   the motion was granted in part.  Do you see that?

     09:47AM 23   A.  I do.

     09:47AM 24   Q.  Okay.  And I discussed with you earlier a little bit, but

     09:47AM 25   you didn't have a direct recollection about the opinions you
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     09:47AM  1   have been rendering in that case and do you see here at the

     09:47AM  2   bottom of the first column it says, Malackowski's damage

     09:47AM  3   calculation was based on four distinct theories of damages?

     09:47AM  4   A.  I do.

     09:47AM  5   Q.  And those are the four categories of damages that I went

     09:47AM  6   over with you earlier?

     09:47AM  7   A.  I believe that's correct.

     09:47AM  8   Q.  Okay.  And I guess on the second to last line on this

     09:47AM  9   column, one of the categories of damages you were going to

     09:47AM 10   give an opinion on was the value of hypothetical royalty

     09:47AM 11   payments from Lancom to Couture for the use of its marks.  Do

     09:48AM 12   you see that?

     09:48AM 13   A.  Correct.  A reasonable loyalty.

     09:48AM 14   Q.  A reasonable royalty.

     09:48AM 15   A.  Yes, ma'am.

     09:48AM 16   Q.  And you're giving an opinion on a reasonable royalty in

     09:48AM 17   this case, correct?

     09:48AM 18   A.  I am.

     09:48AM 19   Q.  Now, if we turn to page 2 of the opinion and it's the

     09:48AM 20   bottom of the second column under the A Heading Reasonable

     09:48AM 21   Royalty.  Do you see where I am?

     09:48AM 22   A.  I do.

     09:48AM 23   Q.  Okay.  And it says Malackowski also contends that an award

     09:48AM 24   of damages based on a constructive royalty is warranted.

     09:48AM 25   A.  Correct.
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     09:48AM  1   Q.  And Malackowski's starting point for determining the

     09:48AM  2   royalty rate is, and I quote, hypothetical negotiation between

     09:48AM  3   a willing licensee and a willing licensor at the time of the

     09:48AM  4   hypothetical negotiation of a royalty and a likely outcome of

     09:48AM  5   such negotiation given their positions.  End quote.

     09:48AM  6   A.  Yes, ma'am.

     09:48AM  7   Q.  And you're here to render an opinion as well on the

     09:48AM  8   outcome of a hypothetical negotiation in this case.  Correct?

     09:48AM  9   A.  I am.

     09:49AM 10   Q.  If you will turn to the next page.  The bottom of the

     09:49AM 11   first column.  It says Couture and Lancom do not have a

     09:49AM 12   previous.  Do you see that?

     09:49AM 13   A.  I do.

     09:49AM 14   Q.  I believe this paragraph is getting into the legal point

     09:49AM 15   that you made or began to make earlier, there was some legal

     09:49AM 16   question involved in whether or not your testimony was

     09:49AM 17   appropriate.  Isn't that correct?

     09:49AM 18   A.  Actually, this is a different point, but -- so, it's not

     09:49AM 19   the same.

     09:49AM 20   Q.  Okay.  Well, if you go down to the highlighted portion, it

     09:49AM 21   says while Malackowski has endeavored to compute a royalty

     09:49AM 22   rate, the speculative nature of his calculations underscores

     09:49AM 23   the wisdom of limiting royalty damages to existing or

     09:49AM 24   negotiated licensing arrangements.  Do you see that?

     09:49AM 25   A.  I do.
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     09:49AM  1   Q.  Okay.  And that may have hints of a legal issue.

     09:49AM  2   A.  That is the exact legal issue as to whether under New York

     09:49AM  3   law for trademarks have you to rely only on existing

     09:50AM  4   agreements or you can use alternative theories of a royalty.

     09:50AM  5   Q.  Right.  But that's not the Court's only basis for

     09:50AM  6   excluding your testimony in this instance, is it?

     09:50AM  7   A.  Importantly not, because I think the second reason is most

     09:50AM  8   critical.

     09:50AM  9   Q.  Okay.  And that's what the Court goes on to say is that

     09:50AM 10   Malackowski's analysis also suffers from a significant factual

     09:50AM 11   deficiency and then it gives the reasons why in the context of

     09:50AM 12   that case.

     09:50AM 13   A.  That's the critical thing is why.  If you look at the page

     09:50AM 14   before which you didn't read is this was a case about two

     09:50AM 15   products, Juicy Tubes launched in two 2000 and Juicy Wear

     09:50AM 16   launched in 2004.  When I did my calculations, it was at the

     09:50AM 17   date of first infringement, 2000.  By the time it got to trial

     09:50AM 18   the parties had resolved their differences on Juicy Tubes, so

     09:50AM 19   now they were only talking about Juicy Wear.  If you read the

     09:50AM 20   next thing, the reason the judge rejected it for factual

     09:50AM 21   deficiency is that the date of my hypothetical negotiation was

     09:50AM 22   now four years off reemphasizing the point that I made here

     09:50AM 23   that it's very important to look at what was available at the

     09:51AM 24   time of the hypothetical.  Unfortunately, because of the way

     09:51AM 25   this case developed, I didn't get a chance to go back and
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     09:51AM  1   recalculate with the new date and I think the Court was proper

     09:51AM  2   in excluding it once that first product was removed.  I have

     09:51AM  3   no problems with this decision.

     09:51AM  4   Q.  But despite the factual circumstances of that case, you

     09:51AM  5   had rendered an opinion on a reasonable royalty, the

     09:51AM  6   hypothetical negotiation that was excluded because it was

     09:51AM  7   factually erroneous?

     09:51AM  8   A.  There was nothing wrong with the negotiation analysis that

     09:51AM  9   I did if in fact the Juicy Tube product launched in January

     09:51AM 10   2000 were still in the case.  They were removed from the case

     09:51AM 11   for reasons unrelated to me, so now as much as I emphasize and

     09:51AM 12   always emphasize that you have to look at the proper time

     09:51AM 13   period, by my own admissions I would be four years off and

     09:51AM 14   since I didn't get a chance to recalculate what would have

     09:51AM 15   happened four years later, the judge did the right thing in

     09:51AM 16   saying it's factual not correct anymore.  There's no problem

     09:51AM 17   with that.

     09:51AM 18   Q.  But you don't disagree that the Court found that your

     09:51AM 19   analysis suffered from significant factual deficiencies and

     09:52AM 20   for those reasons the defendant's motion to preclude your

     09:52AM 21   testimony was granted with respect to reasonable royalty?

     09:52AM 22   A.  But with all due respect you read the first sentence and

     09:52AM 23   the last one.  You missed the one in the middle.  The one in

     09:52AM 24   the middle says by trial the Court had limited its damages

     09:52AM 25   claims to Juicy Wear which was not launched until 2004.
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     09:52AM  1   That's the reason it was factual deficient and you can't read

     09:52AM  2   the first and last sentence and not explain that part of it.

     09:52AM  3   Q.  But by that rational, it really just would have been a

     09:52AM  4   moot point as opposed to an exclusion issue, wouldn't it?

     09:52AM  5   A.  The judge was right.  If you take out half the products, I

     09:52AM  6   would tell him or her directly that you need to recalculate

     09:52AM  7   the royalty to be at the time of the hypothetical.  The

     09:52AM  8   hypothetical moved four years.  There was no -- no one asked

     09:52AM  9   me to come back and say what it would have been and I was very

     09:52AM 10   adamant it's what's known at the time of the hypothetical.

     09:52AM 11   That's the way it's done.

     09:52AM 12   Q.  It's not an analysis you had undertaken to correct this

     09:53AM 13   flaw.  Correct?

     09:53AM 14   A.  I was not asked to.  By the time they removed the products

     09:53AM 15   on the eve of trial it became a moot point because of the

     09:53AM 16   legal issues.

     09:53AM 17   Q.  Okay.  Now, I'd like to turn to one last issue and that's

     09:53AM 18   page or slide 15 of the set of demonstratives Mr. Macon used

     09:53AM 19   with you yesterday.  Kelly, I'm going off of the original set.

     09:53AM 20   A.  Yes, ma'am.

     09:53AM 21   Q.  And you discussed this slide with Mr. Macon yesterday?

     09:53AM 22   A.  This slide as well as the context in which it was taken

     09:53AM 23   from the deposition and the further testimony of Mr. Magee

     09:53AM 24   around this point.  Yes, ma'am.

     09:53AM 25   Q.  And the further testimony of professor Magee around this
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     09:53AM  1   point so I just have a couple of questions in that regard.

     09:53AM  2   Was it you or KCI's lawyers that chose this quote from

     09:54AM  3   Professor Magee?

     09:54AM  4   A.  I actually believe it was my office staff Mr. Hess.

     09:54AM  5   Q.  Was it you or your office staff or KCI's lawyers that

     09:54AM  6   decided not to provide the jury with Professor Magee's

     09:54AM  7   complete response to this question?

     09:54AM  8   A.  This is a demonstrative.  In my answer I was very careful

     09:54AM  9   I believe to explain that Mr. Magee went on to discuss the

     09:54AM 10   context of this and how he believed because pricing had

     09:54AM 11   changed over time it might be rational now, but that goes back

     09:54AM 12   to my whole point of the hypothetical.  You have to look at

     09:54AM 13   the pricing or expected pricing at the beginning, so I'm not

     09:54AM 14   trying to hide the ball here.  I was very direct on that

     09:54AM 15   point.

     09:54AM 16            MS. MAYOR:  Pass the witness.

     09:54AM 17            THE COURT:  Thank you so much.  Yes, sir, Mr. Macon.

     09:54AM 18            MR. MACON:  Thank you, Your Honor.

     09:54AM 19            THE COURT:  Your turn.

     09:54AM 20            MR. MACON:  Good.  I can hardly wait.

     09:54AM 21            THE COURT:  Yes, sir.  I think we're going to have to

     09:55AM 22   punch the magic button.  Mr. Brock, if you can get that done.

     09:55AM 23   I appreciate you and Mr. Roberts keeping the lawyers off --

     09:55AM 24   keeping the hands of the lawyers off the magic button.

     09:55AM 25                       REDIRECT EXAMINATION
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     09:55AM  1   BY MR. MACON:

     09:55AM  2   Q.  Mr. Malackowski, let's -- what type of product was that?

     09:55AM  3   Juicy Tubes and Juicy --

     09:55AM  4   A.  Juicy Wear.  It is actually lip gloss that comes in tubes.

     09:55AM  5   Juicy Couture is a company that manufactures bags.  It's a

     09:55AM  6   quite popular brand.

     09:55AM  7   Q.  Okay.  Good.  Do you think that the lawyer was being fair

     09:55AM  8   when they implied that you did something wrong in that case?

     09:55AM  9   A.  I have no problem with that judge's decision.  There was

     09:55AM 10   nothing factually deficient about my analysis.  I was very

     09:55AM 11   clear that it should be done as of 2000.  When the sales from

     09:55AM 12   2000 to 2004 were removed from the case for reasons unrelated

     09:56AM 13   to me to suggest that my analysis was deficient because of

     09:56AM 14   that rather than the true legal determination -- Okay.

     09:56AM 15   Frankly, I don't think it was fair.

     09:56AM 16   Q.  Okay.  Let's go through -- I'm going to primarily talk to

     09:56AM 17   you about things where you were asked a question you said --

     09:56AM 18   Well, I guess the answer is yes, but I would like to explain

     09:56AM 19   and -- for whatever reason, the lawyers didn't let you

     09:56AM 20   explain.  Let's go through a few of them.  Do you remember

     09:56AM 21   when they held up a bottle of lotion and say we sell some

     09:56AM 22   bottles of this lotion.  BlueSky sells them.  And later said

     09:56AM 23   we have a little -- we have a little kit that only has tubing.

     09:56AM 24   Do you remember when they did that?

     09:56AM 25   A.  I do.
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     09:56AM  1   Q.  And there was some implication that you were charging them

     09:56AM  2   with damages based upon them selling some sort of lotion.  Is

     09:56AM  3   that right at all?

     09:56AM  4   A.  No.  That's not correct.  If you understand the

     09:56AM  5   calculation, I looked at each infringing sale and once we know

     09:57AM  6   that there has been an infringement then the analysis is to

     09:57AM  7   determine not what BlueSky sold or whether or not they

     09:57AM  8   included lotion or a case of lotion or cases of lotion that

     09:57AM  9   doesn't matter.  It means what would KCI have sold, what would

     09:57AM 10   have been their system sale and what would have been their

     09:57AM 11   disposables and KCI doesn't put lotion in their disposables.

     09:57AM 12   It was kind of a red herring.

     09:57AM 13   Q.  And then another thing that you were asked, you were asked

     09:57AM 14   can you identify one specific customer of KCI that lost due to

     09:57AM 15   BlueSky's false advertising.  Do you remember being asked

     09:57AM 16   that?

     09:57AM 17   A.  I do.  The question was very specific.  I was asked if I

     09:57AM 18   could identify one BlueSky customer --

     09:57AM 19   Q.  You're right.

     09:57AM 20   A.  -- that KCI lost as a result of the false advertising and

     09:57AM 21   I answered that, no, but I would like to explain because as I

     09:57AM 22   stated in my testimony yesterday there aren't direct customers

     09:57AM 23   of BlueSky.  It's BlueSky sells to distributors and then

     09:57AM 24   distributors sell to the hospitals or the nursing home or the

     09:58AM 25   daycare.  So, if the question is can you identify specific
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     09:58AM  1   lost customers to those distributors, the answer is yes.  Now,

     09:58AM  2   we have to do that somewhat on a limited basis because the

     09:58AM  3   sales information from the distributors to who they actually

     09:58AM  4   sold to was not made part of this case but we had an

     09:58AM  5   alternative.  We could go back to the KCI sales call reports

     09:58AM  6   where their sales force was out in the field and talking to

     09:58AM  7   customers and understanding why sales were lost and I've done

     09:58AM  8   that and I have with me a collection of those and could list

     09:58AM  9   for you Columbus Rehab & Subacute Institute; the Caring in

     09:58AM 10   Health Systems in Ohio; Denver Health & Hospital; Banner

     09:58AM 11   Thunderbird Medical Center; Los Paros Convalescent Hospital;

     09:58AM 12   Henry Ford Health Agency; the Margett Health Center; Saint

     09:58AM 13   Katherines; and I have the back-up for all of those that show

     09:58AM 14   that they lost a sale to BlueSky product through a

     09:59AM 15   distributor.

     09:59AM 16   Q.  So, it was the way -- it was the very tricky or precise

     09:59AM 17   way the question was drafted?

     09:59AM 18   A.  Yes.  I had learned at that point to be very careful with

     09:59AM 19   the questions.

     09:59AM 20   Q.  Okay.  Let's -- Let's talk about -- Let talk about some

     09:59AM 21   other -- another area where -- you were told that VAC only

     09:59AM 22   treats 20% of the total wound market.  Do you remember that?

     09:59AM 23   A.  I do.

     09:59AM 24   Q.  And then you were told, well, what about these other

     09:59AM 25   products?  Couldn't they take some of the -- couldn't they be
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     09:59AM  1   the reason that KCI lost -- do you remember that?  Lost

     09:59AM  2   customers?

     09:59AM  3   A.  I do remember that.

     09:59AM  4   Q.  And you said I'd like to explain that and then they

     09:59AM  5   wouldn't let you explain.

     09:59AM  6   A.  Well, I'd like to explain in two parts.  Part one is that

     09:59AM  7   KCI was targeting this larger wound care market in order to

     09:59AM  8   identify those applications where negative pressure wound

     09:59AM  9   therapy was appropriate and negative pressure wound therapy is

     10:00AM 10   a relatively expensive option to traditional care.  I think

     10:00AM 11   the data is quite consistent that 60 to 70 dollars a day for

     10:00AM 12   treatment as opposed to traditional care that's $10 a day.

     10:00AM 13   So, they had the battle of finding the patients that were most

     10:00AM 14   effective where this treatment would be most effective and so

     10:00AM 15   issue number 1 is that they were targeting the larger market.

     10:00AM 16            Issue number 2 is that was not the BlueSky approach.

     10:00AM 17   BlueSky's approach as evidenced by the documents and the

     10:00AM 18   testimony was to target what KCI had already converted to

     10:00AM 19   negative pressure wound therapy and then convince those

     10:00AM 20   customers that the product was just as good and maybe five to

     10:00AM 21   ten dollars cheaper.  So, now we're talking about traditional

     10:00AM 22   therapies at ten dollars a day, BlueSky at maybe 50 to 60

     10:00AM 23   dollars a day, and KCI at 70 dollars a day.  So, it's

     10:00AM 24   important to understand that distinction.

     10:01AM 25   Q.  Well, is the -- is this negative pressure wound therapy,
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     10:01AM  1   could BlueSky be using it for wound drainage for the wound

     10:01AM  2   healing?

     10:01AM  3   A.  A fair question.  Theoretically, yes, you could use any of

     10:01AM  4   this equipment to do things that it makes no economic sense to

     10:01AM  5   do, but you have to remember that the pumps are expensive from

     10:01AM  6   BlueSky's perspective.  There's talk about pricing and

     10:01AM  7   originally the contemplated pricing was up to 6 to 8,000

     10:01AM  8   dollars a pump from BlueSky.  They started out in the market

     10:01AM  9   cheaper, but if you look at their list pricing today, it's as

     10:01AM 10   high as is $7,995 and their advertising rental pricing is 95

     10:01AM 11   dollars a day.  So, even they are as expensive as KCI at this

     10:01AM 12   point.

     10:01AM 13   Q.  And their prices have gone up dramatically?

     10:01AM 14   A.  They have.  The price from 2003 to 2004 virtually more

     10:01AM 15   than doubled as shown on Plaintiff's Exhibit 285.

     10:01AM 16   Q.  That's BlueSky doubled their price in 2 years?

     10:02AM 17   A.  Correct.

     10:02AM 18   Q.  We did and now --

     10:02AM 19            MR. MACON:  Trevor, I'll probably mess up on how to

     10:02AM 20   get this to you.  I have exhibit 685 C.  Go to page 84 -- page

     10:02AM 21   18 of the demonstrative.  Okay.  And that's -- that's the

     10:02AM 22   third page.

     10:02AM 23   BY MR. MACON:

     10:02AM 24   Q.  These were the Georgia Pacific factors.  Would you go

     10:02AM 25   through each one and just briefly explain what the factor is,
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     10:02AM  1   real briefly, and why you decided the effect would be.

     10:02AM  2   A.  Sure.  Number 1 focuses on the royalties received by the

     10:02AM  3   patentee or the inventor.  In this case that would be the Wake

     10:02AM  4   Forest license.  And as I indicated I used that in my

     10:02AM  5   quantitative starting point.

     10:02AM  6            Factor 2 is the rates paid by the licensee which

     10:02AM  7   would be BlueSky and BlueSky hasn't paid any patent license

     10:02AM  8   royalties and so that factor is neutral.

     10:03AM  9            Factor 3 is the type of rights that would be

     10:03AM 10   exchanged and whether or not it would be exclusive or

     10:03AM 11   restricted and the way you analyze that is it's ultimately

     10:03AM 12   non-exclusive but also not restricted.  Those balance each

     10:03AM 13   other out so it's a neutral factor.

     10:03AM 14            Factor 4 is the licensor's policy to maintain their

     10:03AM 15   monopoly and in this case we have very direct evidence that

     10:03AM 16   even BlueSky recognized that KCI would not enter into a

     10:03AM 17   license with BlueSky unless forced to and so that indicates an

     10:03AM 18   increased royalty.  Interestingly, both experts for defendant

     10:03AM 19   found that to be a neutral factor.

     10:03AM 20            Factor 5 is the commercial relationship between the

     10:03AM 21   parties and in this case KCI and BlueSky are clearly

     10:03AM 22   competitors.  It points to an increase.  Defendant's expert

     10:03AM 23   Magee said he didn't know and defendant's expert Benoit said

     10:03AM 24   it was neutral.

     10:03AM 25            Factor 6 is the collateral sales.  What other

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2267

     10:03AM  1   products are sold along with the KCI product and because the

     10:04AM  2   KCI product is in its totally covered by the claims in the

     10:04AM  3   patent, my view was there was no need to increase it for any

     10:04AM  4   other accessories and so I said it would be lower.

     10:04AM  5            Factor 7 talks about the duration of the patent and

     10:04AM  6   at the time of this hypothetical there was eleven years

     10:04AM  7   remaining, which is relatively long, and generally speaking,

     10:04AM  8   the longer the life of the patent, the lower the rates because

     10:04AM  9   you expect to make it up on volume and you don't want to

     10:04AM 10   encourage people to design around it.  So, that would be a

     10:04AM 11   reduction.

     10:04AM 12            Number 8 is the established profitability of the

     10:04AM 13   product and its commercial success.  I used that very

     10:04AM 14   specifically in my quantitative starting point so I didn't

     10:04AM 15   reconsider it here.

     10:04AM 16   Q.  Now, would you go to the fourth page of exhibit 685,

     10:04AM 17   please?

     10:04AM 18   A.  Number 9 are the advantages of the patented property over

     10:04AM 19   old methods such as traditional therapy and in my opinion I

     10:04AM 20   think it's pretty clear that NPWT is an advantage over

     10:05AM 21   traditional therapies, so it's an increase.  It's very

     10:05AM 22   interesting to me that defendant's expert Magee said he was

     10:05AM 23   doubtful of that and defendant's expert Benoit actually said

     10:05AM 24   it should decrease.

     10:05AM 25            Number 10 is the nature of the invention and the
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     10:05AM  1   licensors, in this case KCI's use of the intention.  We've

     10:05AM  2   heard testimony about how financially successful and

     10:05AM  3   significant it's been.  That points to an increased royalty.

     10:05AM  4   Defendant's expert Magee just said he doubted that and

     10:05AM  5   defendant's expert Benoit said, no, it should reduce the

     10:05AM  6   royalty.  I disagree with that.

     10:05AM  7            Number 11.  How much did the infringer use the

     10:05AM  8   invention and evidence proving the use.  I think the record is

     10:05AM  9   clear this was substantially the entire business of BlueSky

     10:05AM 10   and, therefore, that should increase the royalty.  It was not

     10:05AM 11   just a small part of their business.  Both of the defendant's

     10:05AM 12   experts thought this would be a neutral point.

     10:05AM 13            Number 12.  The portion of the selling price for this

     10:05AM 14   particular industry that should be paid for inventions.  I

     10:06AM 15   didn't find compelling in evidence that regard and I think

     10:06AM 16   everyone has that as a neutral.

     10:06AM 17            13 is the portion of profit added by the infringer

     10:06AM 18   and in my view BlueSky didn't add anything to the

     10:06AM 19   profitability, they didn't add new features, they didn't

     10:06AM 20   conduct their own clinical studies, they didn't do extensive

     10:06AM 21   research and development and, therefore, KCI had to bear the

     10:06AM 22   whole load and because they had to bear all the burden, the

     10:06AM 23   rate should be higher.

     10:06AM 24            14 is the opinion of experts and that's where I rely

     10:06AM 25   on Dr. Niezgoda and Dr. Reisetter.  So the Georgia Pacific
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     10:06AM  1   factors specifically encourage me to do that type of reliance.

     10:06AM  2   And then 15 is just the summary results of my opinion.

     10:06AM  3   Q.  And as a result of your review of the Georgia Pacific

     10:06AM  4   factors, you decided that the rate should be 12%.  Is that

     10:06AM  5   correct?

     10:06AM  6   A.  The rate should be 12% applied to total custody of care

     10:06AM  7   and then related into a per pump royalty of approximately

     10:07AM  8   $225 -- $2,200.

     10:07AM  9   Q.  Thank you.  You talked about another area where you

     10:07AM 10   weren't allowed to explain and that was this concept of, well,

     10:07AM 11   our income tax returns show that BlueSky made this much money

     10:07AM 12   and yet you're having -- you're requiring disgorging of a

     10:07AM 13   larger amount of money as profits.

     10:07AM 14   A.  Yes.  Income tax returns can be helpful in select cases

     10:07AM 15   but by in large they're not used for analysis of this type.

     10:07AM 16   They are attempting to tract different financial information

     10:07AM 17   that's specific and appropriate to IRS regulations.  Most

     10:07AM 18   notably in this case they contain expenses that are not

     10:07AM 19   properly allowable for a profit deduction, in particular, the

     10:07AM 20   legal fees associated with fighting this lawsuit which are

     10:07AM 21   significant for both sides and so I felt that the accounting

     10:07AM 22   records that I had or referred to or the testimony records

     10:07AM 23   were superior.

     10:07AM 24   Q.  Let's talk about disgorgement and I believe that is the --

     10:07AM 25   the last page of exhibit -- Plaintiff's Exhibit 685.
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     10:08AM  1   A.  Correct.

     10:08AM  2   Q.  Okay.  Would you go through these numbers and just tell us

     10:08AM  3   how you determined each of these?

     10:08AM  4   A.  Yes.  So starting with the top line, which is BlueSky

     10:08AM  5   revenues, that specifically came from schedule 1.2 of my

     10:08AM  6   analysis and it is based upon BlueSky Versatile 1 pump sales,

     10:08AM  7   their kits, and then the total of their sales from the period

     10:08AM  8   of 2002 to an estimated May 06 date and that's the basis for

     10:08AM  9   the $12,907,962.

     10:08AM 10            The profit margin of 26.4% comes from my supplemental

     10:08AM 11   report appendix 2 which is based upon BlueSky documents Bates

     10:08AM 12   numbered 15195 to 15201 and adjusted total SG&A expenses by

     10:08AM 13   calculating the average 2003 to 2005 total SGA amounts and

     10:09AM 14   that results in the 26.4% profit figure.  You multiply those

     10:09AM 15   together to get 3.4 million, $7,702 for BlueSky profitability.

     10:09AM 16            With respect to the Medela numbers, the first figure

     10:09AM 17   of Medela revenues comes from my original report section 16.2

     10:09AM 18   where I describe it as the number of pump units sold,

     10:09AM 19   Versatile 1 pumps, of $3,755 multiplied by $930 BlueSky unit

     10:09AM 20   costs, the cost to BlueSky is actually the revenue to Medela

     10:09AM 21   on these pumps, and that was based upon the bill of materials.

     10:09AM 22   You multiply those two numbers together to get $3,492,150.

     10:09AM 23            The profit margin of 50% was taken from Mr. Johnson's

     10:09AM 24   deposition based upon his experience at Medela and, frankly,

     10:09AM 25   BlueSky of 50%.  Multiplying the two together gets you the
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     10:10AM  1   $1,746,075.

     10:10AM  2            When you then add the BlueSky profits to the Medela

     10:10AM  3   profits, the total profits as I had calculated were

     10:10AM  4   $5,153,777.

     10:10AM  5            Now, you will also notice there's another column on

     10:10AM  6   this page.  I think actually Ms. Mayor's questions about

     10:10AM  7   Mr. Johnson's testimony to me yesterday were quite fair.  I

     10:10AM  8   mean, it was the first time I had heard anybody criticize --

     10:10AM  9   Q.  Let me stop you a minute.

     10:10AM 10   A.  Okay.

     10:10AM 11   Q.  I'm not sure everybody's got that same second page.

     10:10AM 12   A.  It's the second column on the page that's on the screen.

     10:10AM 13   Q.  Okay.  I don't have a --

     10:10AM 14            MS. GULDE:  It's on the --

     10:10AM 15            MR. MACON:  It's on the screen?  You have it -- I'm

     10:10AM 16   the only one that doesn't have it.  Okay.  I see where I rank.

     10:10AM 17   Go ahead.  I'm sorry.

     10:10AM 18            THE COURT:  Ms. Gulde, would you -- would you help

     10:10AM 19   Mr. Macon?

     10:10AM 20            MS. GULDE:  I can handle that, Your Honor.  Here you

     10:10AM 21   go.  I'm sorry.

     10:10AM 22            MR. MACON:  Thank you.  I apologize.

     10:10AM 23            THE COURT:  Thank you, Ms. Gulde.

     10:11AM 24   A.  So, yesterday in Ms. Mayor's cross-examination, she

     10:11AM 25   questioned me on the accuracy of Mr. Johnson's estimates
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     10:11AM  1   because it was some years after he had been with Medela and

     10:11AM  2   suggested that I should have relied on the accounting records

     10:11AM  3   which their defendant experts have used and last night I

     10:11AM  4   thought about that some more and I went back and re reviewed

     10:11AM  5   the records and the testimony and, frankly, I'm not sure I

     10:11AM  6   dis -- I agree, but it's a reasonable point and the reason I

     10:11AM  7   didn't use the records in the first place is they are

     10:11AM  8   incomplete as to time and may contain certain overhead cost

     10:11AM  9   items that I don't believe should be deducted, but there is no

     10:11AM 10   sufficient way for me to determine that.

     10:11AM 11            That said, when you look at the difference in the

     10:11AM 12   numbers, it's relatively small and so I thought it would be

     10:11AM 13   fair to show you, show the Court what it would be if you used

     10:11AM 14   the defendant's expert profitability and not Mr. Johnson's

     10:11AM 15   estimate, and the defendant's expert's figure is 44%, not 50.

     10:12AM 16   And when you use the 44% which comes from Mr. Magee's report

     10:12AM 17   entitled exhibit 4 and it's from the source document of MINC-D

     10:12AM 18   Bates number 00089 to 00220 and recalculate the number, the

     10:12AM 19   total profit disgorgement does from 5.1 million to 4.9.

     10:12AM 20   Q.  So, in your opinion, whether it's 4.9 million as -- as the

     10:12AM 21   defendants want or 5.1, you're satisfied with either number?

     10:12AM 22   A.  It is Mr. Magee's burden to prove those deductions.  I

     10:12AM 23   don't think he's done it.  I still believe my number is

     10:12AM 24   correct but, frankly, I think he's got a good -- good

     10:12AM 25   position.
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     10:12AM  1   Q.  Okay.  That's fair.  Now, let's -- Let's look now at the

     10:12AM  2   first page which the jury also saw yesterday and I -- which is

     10:12AM  3   called Lost Profits Summary and let's just go through those

     10:12AM  4   numbers and explain what -- just the totals and explain

     10:12AM  5   what -- what they mean.

     10:13AM  6   A.  Yes.  For the record, this is the schedule that calculates

     10:13AM  7   lost profits from 2002 through 5 months of 2006 based on an

     10:13AM  8   estimate.  The first line in the chart are the lost revenues

     10:13AM  9   from the VAC rentals of total $62,547,241.  That is based upon

     10:13AM 10   an analysis of accused pumps sold.  The used pumps -- accused

     10:13AM 11   pumps that were still on the market less the pumps that were

     10:13AM 12   retired.  As you remember, once you put a pump in the

     10:13AM 13   marketplace, can you use it for many, many years and so what I

     10:13AM 14   had to do is understand when pumps went in, when some removed,

     10:13AM 15   and how long they were there to determine the total pumps

     10:13AM 16   available.

     10:13AM 17            From the total pumps, I then calculated the potential

     10:13AM 18   rental days per year and then reduced that for the effective

     10:13AM 19   utilization.  KCI's pumps are effectively only utilized about

     10:14AM 20   55 to 60 percent of the time so I reduced the potential claim

     10:14AM 21   assuming they would be rented every day to essentially

     10:14AM 22   assuming they would be rented half the time but only when they

     10:14AM 23   were in the field and using that multiplied by the annual pump

     10:14AM 24   rental days you get the revenue figure on rentals.

     10:14AM 25            The Wake Forest royalty expense that I deducted so as
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     10:14AM  1   to not double count Mr. Escobedo's analysis was 7% of that

     10:14AM  2   figure.  The other incremental expenses which I deducted are

     10:14AM  3   54% and those incremental expenses represented selling

     10:14AM  4   expenses, licensing, field expenses, marketing expenses,

     10:14AM  5   medical expenses, depreciation, which is a form of usage

     10:14AM  6   expense, bad debt, administration, corporate allocations, and

     10:14AM  7   cost of working capital.

     10:14AM  8            You then can do the simple arithmetic to total

     10:15AM  9   expenses and total lost profits.

     10:15AM 10   Q.  Would you just say those --

     10:15AM 11   A.  Sure.  The total incremental expenses therefore is

     10:15AM 12   $38,383,621 leaving total lost profits on VAC rentals to be

     10:15AM 13   $24,163,620.

     10:15AM 14   Q.  Then you -- so the lost rentals relating to disposables,

     10:15AM 15   lost profits?

     10:15AM 16   A.  Correct.  Then I repeat a very similar analysis focused on

     10:15AM 17   disposables.  The first part of the calculation showed lost

     10:15AM 18   revenues on disposables which is calculated by looking at the

     10:15AM 19   historical relationship between KCI pump rentals and KCI

     10:15AM 20   disposables and that figure is $21,558,681.

     10:15AM 21            From that I subtracted the same 7% royalty due to

     10:15AM 22   Wake Forest so as to not double count Mr. Escobedo.  I then

     10:15AM 23   subtracted all other incremental expenses of 64% which were

     10:16AM 24   generally speaking the same cost categories I described

     10:16AM 25   earlier.  The total incremental expenses therefore was
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     10:16AM  1   $15,208,657.  The lost profits because of the simple

     10:16AM  2   subtraction would be $6,350,023 and when you add the lost

     10:16AM  3   profits of $24 million from pump rentals or VAC rentals to the

     10:16AM  4   lost profits on disposables of 6 million you get total lost

     10:16AM  5   profits of $30,513,643 for the period 2002 through 5 months of

     10:16AM  6   2006.

     10:16AM  7   Q.  That's your basis for believing that lost profits were

     10:16AM  8   30.5 million dollars?

     10:16AM  9   A.  Yes, sir.

     10:16AM 10   Q.  Just as a last thing, looking at page 2 of exhibit 685,

     10:16AM 11   assuming I've got the correct one, is simply your calculation

     10:16AM 12   concerning -- No, I'm sorry.  This -- maybe I don't --

     10:16AM 13   A.  It's on the screen.

     10:17AM 14   Q.  The wrong one.

     10:17AM 15   A.  Oh, I'm sorry.

     10:17AM 16   Q.  This is 685.  It was page 15.  This is simply your

     10:17AM 17   calculations concerning the damages relating to false

     10:17AM 18   advertising which you've discussed?

     10:17AM 19   A.  Yes.  I think I've put those numbers into the record

     10:17AM 20   but --

     10:17AM 21   Q.  Well, I think you did, too.

     10:17AM 22   A.  Yes.

     10:17AM 23   Q.  Okay.  So, now, let's go -- Let's put this all together.

     10:17AM 24   Now we can put the summary of options -- of opinions.  Okay.

     10:17AM 25   Have we changed this demonstrative in one way?
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     10:17AM  1   A.  In one way, sir.  The bottom column -- bottom yellow

     10:17AM  2   column, the disgorgement or the ill-gotten profits I have

     10:17AM  3   recognized if you rely on Mr. Magee profitability of 44% the

     10:17AM  4   number drops from 5.2 to 4.9 million.

     10:17AM  5   Q.  Otherwise, it's the same?

     10:17AM  6   A.  Otherwise, it's the same.

     10:17AM  7   Q.  Is the amount of money that you billed me, is it

     10:17AM  8   reasonable, is it customary for this type of case?

     10:18AM  9   A.  In the fees that Oshatoma charged are very customary and

     10:18AM 10   typical for this type of analysis.

     10:18AM 11   Q.  Have your calculations and opinions on profits and

     10:18AM 12   royalties been recently served?

     10:18AM 13   A.  I believe they have, yes, sir.

     10:18AM 14   Q.  Do you believe that the damages shown on the screen are

     10:18AM 15   the damage that should be awarded?

     10:18AM 16   A.  I believe those are the numbers that should be awarded.

     10:18AM 17   Yes, sir.

     10:18AM 18            MR. MACON:  Thank you, Your Honor.  I'll pass the

     10:18AM 19   witness.

     10:18AM 20            THE COURT:  Thank you very much.  Mr. McClanahan.

     10:18AM 21            MR. McCLANAHAN:  Thank you, Your Honor.

     10:18AM 22                        RECROSS EXAMINATION

     10:18AM 23   BY MR. McCLANAHAN:

     10:18AM 24   Q.  Mr. Malackowski, will you admit this morning that you are

     10:18AM 25   an advocate for KCI?
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     10:18AM  1   A.  No, sir.  I am an independent expert.

     10:18AM  2   Q.  Now, in your effort to be independent, I heard this

     10:18AM  3   morning that you said that BlueSky ran ads in 2002.  Which ads

     10:19AM  4   did they run in 2002?

     10:19AM  5   A.  I didn't -- I -- That was not my testimony I don't

     10:19AM  6   believe.  What I intended to say were the ads referred to in

     10:19AM  7   the survey were 2004 and the 2002 materials were promotional

     10:19AM  8   materials at trade shows.

     10:19AM  9   Q.  Now, you said that to Mr. Macon this morning.  I think he

     10:19AM 10   was talking about the basic Chariker-Jeter kit and the thing

     10:19AM 11   that just had the tubes, recall, no gauze.  Do you remember

     10:19AM 12   the discussion about --

     10:19AM 13   A.  Regarding the gel?  Yes.

     10:19AM 14   Q.  And we also had that little bottle of Lanobalm or whatever

     10:19AM 15   it's called that we held up yesterday.

     10:19AM 16   A.  Correct.

     10:19AM 17   Q.  And you said you really hadn't included those.  If we go,

     10:19AM 18   Stacey, would you put up that same exhibit, plaintiff's 685,

     10:19AM 19   that Mr. Macon used?  The last page of it is 22.

     10:20AM 20            You have in your numbers here the BlueSky revenues of

     10:20AM 21   $12,907,000 over the period of the profit margin and you come

     10:20AM 22   down from that with a number that ought to be disgorged, you

     10:20AM 23   say.  Don't you know, sir, that in 2002 their profit numbers,

     10:20AM 24   their sale numbers included -- rather in all these years,

     10:20AM 25   their sales numbers included the basic hit that had no
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     10:20AM  1   Aquaphor in it, the gel that has nothing to do with wound

     10:20AM  2   treatment?

     10:20AM  3   A.  Yes.  That's okay because this does not relate to patent

     10:20AM  4   damages, so it only relates to the trade secret unfair

     10:20AM  5   competition so it's okay to include everything.

     10:20AM  6   Q.  So, you're saying even things -- even things -- in your

     10:20AM  7   effort to be fair and not be an advocate for KCI, even things

     10:20AM  8   that have no relationship whatsoever to the patents in this

     10:20AM  9   case you want the jury to award as damages because that would

     10:20AM 10   be fair.

     10:20AM 11   A.  Not under the patent claims, only under the non-patent

     10:21AM 12   claims.  You have to be careful and your point is a good one

     10:21AM 13   to keep those distinct.

     10:21AM 14            MR. McCLANAHAN:  Thank you, sir.  No further

     10:21AM 15   questions, Your Honor.

     10:21AM 16            THE COURT:  Thank you very much.  Ms. Mayor.

     10:21AM 17            MS. MAYOR:  Just a brief cross.

     10:21AM 18            THE COURT:  Yes, ma'am.

     10:21AM 19                        RECROSS EXAMINATION

     10:21AM 20   BY MS. MAYOR:

     10:21AM 21   Q.  Okay.  Kelly, could you pull up the royalty rate slide.

     10:21AM 22   It's Georgia Pacific factors 1 through 8.  Mr. Malackowski, --

     10:21AM 23   There's the slide right before -- Yeah.  With regard to factor

     10:21AM 24   number 7, the duration of the patent and term of license.

     10:21AM 25   A.  Yes, ma'am.
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     10:21AM  1   Q.  And you discussed that with Mr. Macon a few minutes ago.

     10:21AM  2   A.  Yes.

     10:21AM  3   Q.  And you indicated that at the time of the hypothetical

     10:21AM  4   negotiation in this case there would have been eleven years

     10:21AM  5   remaining on the patent in suit?

     10:21AM  6   A.  Yes, ma'am.

     10:21AM  7   Q.  All right.  And I believe you testified that generally

     10:21AM  8   that would drive the royalty rate down.  I think you gave two

     10:22AM  9   reasons for that.  One would be that you would be looking at

     10:22AM 10   volume over time?

     10:22AM 11   A.  Well, generally speaking, that the longer the term of the

     10:22AM 12   license the lower the rate.  And the two considerations are

     10:22AM 13   obviously there is -- there is just a duration fact.  But more

     10:22AM 14   importantly, it discourages designer efforts.

     10:22AM 15   Q.  That's the point I wanted to ask you a question about.

     10:22AM 16   You would agree, would you not, that if someone designs around

     10:22AM 17   a patent then they aren't infringing the patent.  Is that

     10:22AM 18   correct?

     10:22AM 19   A.  It's a legal question ultimately but if you don't use the

     10:22AM 20   patent, you don't infringe the patent.

     10:22AM 21            MS. MAYOR:  Kelly, can I have the lost profit summary

     10:22AM 22   slide.

     10:22AM 23   BY MS. MAYOR:

     10:22AM 24   Q.  Yeah.  That one.  Mr. Malackowski, are you aware that KCI

     10:22AM 25   had revenues from the VAC of over $700 million dollars last
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     10:23AM  1   year?

     10:23AM  2   A.  I had a chart which showed that.  I thought it was 650,

     10:23AM  3   but in that range.  Yes, ma'am.

     10:23AM  4   Q.  Okay.  And if we look at the far right-hand column at the

     10:23AM  5   top you have the total lost revenues on VAC rentals.  Do you

     10:23AM  6   see that?

     10:23AM  7   A.  I do.

     10:23AM  8   Q.  Okay.  And the total amount there is over $62 million

     10:23AM  9   dollars?

     10:23AM 10   A.  It is.

     10:23AM 11   Q.  And that's the lost rental income you're claiming that KCI

     10:23AM 12   lost due to BlueSky's Versatile 1 sales.  Is that correct?

     10:23AM 13   A.  Over the entire multiyear period.

     10:23AM 14   Q.  Over the entire multiyear period, right?

     10:23AM 15   A.  Yes.

     10:23AM 16   Q.  That's from 2002 to the present?

     10:23AM 17   A.  Yes, ma'am.

     10:23AM 18   Q.  And that revenue amount is approximately what KCI makes in

     10:23AM 19   a month off of its VAC rentals.  Is that correct?

     10:23AM 20   A.  As far as gross revenue?  Mathematically, that's true.  I

     10:23AM 21   don't know if that's a meaningful comparison.

     10:23AM 22            MS. MAYOR:  No further questions.

     10:23AM 23            THE COURT:  Thank you so much, Ms. Mayor.  And thank

     10:23AM 24   you, Mr. Malackowski.  I'm sorry.  Did you have any other

     10:23AM 25   questions?
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     10:23AM  1            MR. MACON:  Absolutely not, Your Honor.

     10:23AM  2            THE COURT:  Okay.

     10:24AM  3            MR. MACON:  We're going to sit down.

     10:24AM  4            THE COURT:  Thank you very much.  That's excellent.

     10:24AM  5   Mr. Malackowski, thank you.

     10:24AM  6            THE WITNESS:  Thank you.

     10:24AM  7            THE COURT:  Ladies and gentlemen, I'm trying to kind

     10:24AM  8   of work our break and I think if we had -- could at least

     10:24AM  9   start another witness and go for about twenty minutes, then

     10:24AM 10   we'll take our last break for the morning.  Will that work or

     10:24AM 11   not?

     10:24AM 12            MR. MACON:  Would you believe that -- do we have a --

     10:24AM 13   we may be able to do you precisely.  I don't know.  We have a

     10:24AM 14   video -- we have a video witness.

     10:24AM 15            MS. COWART:  Your Honor, we have three videos.  One

     10:24AM 16   is 12 minutes, one is 13 minutes, and the other is 12 minutes

     10:24AM 17   for a total of 37 minutes

     10:24AM 18            THE COURT:  Could we do the first two and then take a

     10:24AM 19   break and do the last one?

     10:24AM 20            MS. COWART:  Absolutely.

     10:24AM 21            THE COURT:  Thank you, Ms. Cowart.  Thank you so much

     10:24AM 22   for your cooperation.

     10:24AM 23            MS. COWART:  You're welcome.

     10:24AM 24            THE COURT:  Okay.  Do you have pictures for us?

     10:24AM 25            MS. COWART:  We do.
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     10:24AM  1            THE COURT:  And, Ms. Schonwald, will you get these

     10:24AM  2   pictures distributed?  How many pictures do we have here?  Two

     10:26AM  3   or three?

     10:26AM  4            MS. COWART:  Two, Your Honor.

     10:26AM  5            THE COURT:  Two.  Okay.  That's great.  What was the

     10:26AM  6   question, Mr. Ramirez?

     10:26AM  7            JUROR:  Who is going first and second --

     10:26AM  8            MS. COWART:  Dr. Dairman will go first.

     10:26AM  9            THE COURT:  Okay.  Dr. Dairman will go first.

     10:27AM 10   Ms. Cowart, just tell us who these witnesses are.

     10:27AM 11            MS. COWART:  Okay.  Good morning, ladies and

     10:27AM 12   gentlemen.  First of all, I apologize.  My boss, Mr. Macon

     10:27AM 13   informed me that I did not introduce myself to you and that

     10:27AM 14   you inquired of one of the marshals who I am.  My name is

     10:27AM 15   Melanie Cowart.  I am an attorney at Akin Gump.  I work with

     10:27AM 16   Mr. Macon and Ms. Gulde and I represent KCI in this

     10:27AM 17   litigation.

     10:27AM 18            This morning we're going to show you the depositions

     10:27AM 19   of two individuals, a Dr. Matthew Dairman.  He is a physician

     10:27AM 20   in Virginia.  And we are also going to show you the deposition

     10:27AM 21   of Brian Leszkiewicz.  Mr. Leszkiewicz is a former Medela

     10:27AM 22   employee who entered into a business relationship with

     10:27AM 23   BlueSky.

     10:27AM 24            Thank you, Your Honor.

     10:27AM 25            THE COURT:  Okay.  Before we do this, Mr. Espey,
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     10:27AM  1   did -- did you finish that assignment I gave you, remember, in

     10:28AM  2   regard to the deposition testimony?  Is that ringing a bell

     10:28AM  3   with you?  Remember, you were going to box out what the

     10:28AM  4   objections were on the transcripts?

     10:28AM  5            MR. ESPEY:  Yes.  I think we passed them up --

     10:28AM  6            MR. SADLER:  We gave them to Mr. Frye yesterday.

     10:28AM  7            THE COURT:  Mr. Frye.  It's clearly the culprit here.

     10:28AM  8   If -- we'll see -- he did not hand them to me.  But everybody

     10:28AM  9   is clear about my rulings on the deposition transcripts.  Is

     10:28AM 10   that correct?

     10:28AM 11            MR. SADLER:  Yes, sir.

     10:28AM 12            MR. ESPEY:  I believe so, Your Honor.

     10:28AM 13            MS. COWART:  Yes, Your Honor.

     10:28AM 14            THE COURT:  Okay.  Great.  Excellent.  Well --

     10:28AM 15            LAW CLERK:  Do you want me to see if he has them?

     10:28AM 16            THE COURT:  No, we'll catch him at a break.

     10:28AM 17   Mr. Espey, you've done your job.  We just now have to talk to

     10:28AM 18   Mr. Frye.

     10:28AM 19            MR. ESPEY:  Yes, sir.

     10:28AM 20            THE COURT:  A Great American, but -- but he's -- he

     10:28AM 21   messed up.  He messed up one time.  Correct?  Thank you,

     10:29AM 22   Mr. Espey.  Good work.  Okay.  Thank you.  We're ready,

     10:29AM 23   Mr. Brock.

     10:29AM 24   Q.  Can you please tell us your full name, sir?

     10:29AM 25   A.  Matthew C. Dairman.
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     10:29AM  1   Q.  Dr. Dairman, what I'd like to do first is talk a little

     10:29AM  2   bit about what you do.  What do you do for a living?

     10:29AM  3   A.  I'm a podiatrist.

     10:29AM  4   Q.  What do podiatrists do?

     10:29AM  5   A.  We treat any ailment of the foot and ankle, whether it be

     10:29AM  6   medicine, surgery, orthopedics.

     10:29AM  7   Q.  Are you currently licensed in the State of Virginia to

     10:29AM  8   practice podiatric medicine?

     10:29AM  9   A.  Yes.

     10:29AM 10   Q.  Where do you currently have hospital privileges?

     10:29AM 11   A.  At Louise Obici Memorial Hospital, at Maryview Medical

     10:29AM 12   Center.

     10:29AM 13   Q.  When you talk about Louise Obici Hospital, is that

     10:29AM 14   commonly known in the area as Obici?

     10:29AM 15   A.  Yes.

     10:29AM 16   Q.  In your practice in Virginia, what types of patients do

     10:29AM 17   you treat as a podiatrist?

     10:29AM 18   A.  I treat patients of all ages from infants to the elderly.

     10:29AM 19   I treat healthy patients with single pedal deformities to

     10:30AM 20   unhealthy diabetic patients with limbs at risk.

     10:30AM 21   Q.  And when you talk about unhealthy diabetic patients with

     10:30AM 22   limbs at risk, what kinds of patients are those?

     10:30AM 23   A.  We are talking about patients that are on multiple

     10:30AM 24   medications, have underlying systemic diseases, poor

     10:30AM 25   circulation in a lot of cases, ulcerations, infections, at
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     10:30AM  1   risk for loss of their limb and/or life.

     10:30AM  2   Q.  As part of your practice, have you become familiar with

     10:30AM  3   KCI's Wound VAC?

     10:30AM  4   A.  Very familiar, yes.

     10:30AM  5   Q.  How have you become familiar with KCI's Wound VAC?

     10:30AM  6   A.  Through Obici.  I have had several patients who have

     10:30AM  7   required some advanced limb salvage and I've employed the KCI

     10:30AM  8   VAC through the hospital and seen some good results with it.

     10:30AM  9   Q.  When you talk about advanced limb salvage, what is that?

     10:30AM 10   A.  That's when we are treating wounds that, say, five, ten

     10:31AM 11   years ago might have been just amputated, limbs that are at

     10:31AM 12   risk with circulation or infection that we try some advanced

     10:31AM 13   modalities such as Wound VACs or special debriding agents or

     10:31AM 14   surgical debridement to try to save these limbs.

     10:31AM 15   Q.  Now, when you say that five to ten years ago those limbs

     10:31AM 16   might have been amputated, why was that?

     10:31AM 17   A.  Because they were considered unsalvageable.  There were no

     10:31AM 18   products out there that could save these limbs.

     10:31AM 19   Q.  What has been your experience with the clinical outcomes

     10:31AM 20   for KCI's Wound VAC?

     10:31AM 21   A.  So far they've been very good.  They've increased the

     10:31AM 22   healing time as far as getting the patients to heal faster.

     10:31AM 23   Q.  Why is it important for patients to heal faster that have

     10:31AM 24   wounds?

     10:31AM 25   A.  The longer the wound is around, the more chance there is
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     10:32AM  1   for infection and other complications.

     10:32AM  2   Q.  What types of patients do you use KCI's Wound VAC on?

     10:32AM  3   A.  Typically, they -- the ulcerations that are deeper that do

     10:32AM  4   not have an uncontrolled bone infection that I need to

     10:32AM  5   increase the amount of granulation tissue that I'm getting or

     10:32AM  6   I have a big void to fill, I use the KCI VAC.

     10:32AM  7   Q.  And when you talk about granulation tissue, what is

     10:32AM  8   granulation tissue?

     10:32AM  9   A.  That's the healthy tissue that forms when an ulcer heals.

     10:32AM 10   Q.  Why is it important to have granulation tissue in a wound

     10:32AM 11   that's healing?

     10:32AM 12   A.  That's what heals the wound.  It is -- all the granulation

     10:32AM 13   tissue --

     10:34AM 14            COURT REPORTER:  Excuse me.  I have a slight problem.

     10:34AM 15   Q.  And when you talk about granulation tissue, what is

     10:34AM 16   granulation tissue?

     10:34AM 17   A.  That's the healthy tissue that forms when an ulcer heals.

     10:34AM 18   Q.  And why is it important to have granulation tissue in a

     10:34AM 19   wound that's healing?

     10:34AM 20   A.  That's what heals the wound.  It is, you know, all the

     10:34AM 21   granulation tissue has all the products that are needed to --

     10:34AM 22   to allow the wound to close.

     10:34AM 23   Q.  And has your experience with KCI's wound VAC been that it

     10:34AM 24   helps the body develop that granulation tissue and help the

     10:34AM 25   wound heal?
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     10:34AM  1   A.  Yes.

     10:34AM  2   Q.  And have you had good results with the KCI's wound VAC in

     10:34AM  3   treating those patients with those kinds of wounds?

     10:34AM  4   A.  Yes.

     10:34AM  5   Q.  What kind of patient was this that was discharged from the

     10:35AM  6   hospital to the skilled nursing facility?

     10:35AM  7   A.  This was a diabetic gentleman who had already lost his

     10:35AM  8   left leg from an infection and chacar deformity last year and

     10:35AM  9   had a severe gangrenous wound to his right foot.

     10:35AM 10   Q.  What is a gangrenous condition?

     10:35AM 11   A.  Gangrene, the tissue is non-viable and dead.

     10:35AM 12   Q.  Now, when you saw this particular patient in the hospital

     10:35AM 13   initially, did you prescribe or order the use of KCI's Wound

     10:35AM 14   VAC?

     10:35AM 15   A.  After the initial debridement of all gangrenous tissue, I

     10:35AM 16   did order a wound VAC, a KCI VAC.  Wound VAC.

     10:35AM 17   Q.  And why did you order a Wound VAC for this particular

     10:35AM 18   patient?

     10:35AM 19   A.  He had a deep space infection with a lot of fibriotic

     10:35AM 20   tissue that still remained and I needed to stimulate the wound

     10:35AM 21   to fill it in and increase the granulation tissue.

     10:36AM 22   Q.  Now, when you talk about a deep space infection with a lot

     10:36AM 23   of fibriotic tissue, can you sort of tell me in your words a

     10:36AM 24   picture of what that would look like on the patient?

     10:36AM 25   A.  If you think of empty spaces in a foot filled with pus,
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     10:36AM  1   that's basically it, and it's surrounded by just dead tissue.

     10:36AM  2   Q.  Now, on this particular patient, what kind of results did

     10:36AM  3   you get with KCI's Wound VAC?

     10:36AM  4   A.  He was discharged to the skilled nursing facility with

     10:36AM  5   increased granulation tissue, so the results were very good

     10:36AM  6   considering that others thought he would lose his limb.

     10:36AM  7   Q.  Were you optimistic that he could keep his limb through

     10:36AM  8   the use of KCI's Wound VAC?

     10:36AM  9   A.  When I last saw it before he was discharged, very.

     10:36AM 10   Q.  And is that important for you in your practice?

     10:36AM 11   A.  Yes.

     10:36AM 12   Q.  Why is that important?

     10:36AM 13   A.  The more limbs we save the better the patients will be,

     10:36AM 14   the better life they will have.

     10:36AM 15   Q.  And so that's an important thing for the patients also?

     10:36AM 16   A.  Yes.  For this patient he had already lost one limb.  If

     10:37AM 17   he loses the other, chances are he'll be dead in five years.

     10:37AM 18   Q.  Now, after this patient was discharged from the hospital

     10:37AM 19   and they went to the skilled nursing facility, did you find

     10:37AM 20   out that he was on a Versatile 1?

     10:37AM 21   A.  Yes.

     10:37AM 22   Q.  How did you find out that he was on a Versatile 1?

     10:37AM 23   A.  I went into the patient's room and I saw the dressing.  I

     10:37AM 24   noticed there was no black foam or other type of foam, it was

     10:37AM 25   gauze, and I questioned the nursing staff and they told me
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     10:37AM  1   what it was.

     10:37AM  2   Q.  What did they tell you it was?

     10:37AM  3   A.  They told me it was a new product from BlueSky that they

     10:37AM  4   had changed from and that was all they were using in their

     10:37AM  5   facility.

     10:37AM  6   Q.  And what did they tell you the product was called?

     10:37AM  7   A.  Negative pressure wound assisted closure.

     10:37AM  8   Q.  And did they also tell you it was the Versatile 1 product?

     10:37AM  9   A.  Yes.

     10:37AM 10   Q.  When you saw that the patient had the Versatile 1 product

     10:37AM 11   on them, did you notice any change in the condition of the

     10:37AM 12   patient's leg?

     10:37AM 13   A.  Yes.

     10:38AM 14   Q.  What was the change in the condition of the patient's leg?

     10:38AM 15   A.  The surrounding skin appeared less viable, it was

     10:38AM 16   macerated, meaning it was more moist, wet.  There was some

     10:38AM 17   purulence, increased fibriotic and necrotic tissue or dead

     10:38AM 18   tissue.  It just didn't look healthy anymore.

     10:38AM 19   Q.  Is that condition a bad thing for the patient?

     10:38AM 20   A.  Yes.

     10:38AM 21   Q.  Why is it a bad thing for the patient?

     10:38AM 22   A.  It's back where he started.  It can lead to further

     10:38AM 23   infection, limb loss, loss of life.

     10:38AM 24   Q.  Were you concerned that this patient's condition had

     10:38AM 25   worsened?
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     10:38AM  1   A.  Yes.

     10:38AM  2   Q.  And why were you concerned that this patient's condition

     10:38AM  3   had worsened?

     10:38AM  4   A.  Because the way it looked I thought we were not able to

     10:38AM  5   salvage this limb any further.

     10:38AM  6   Q.  Now, was the only difference between you saw the wound

     10:38AM  7   getting better and then when you went to see this patient in

     10:38AM  8   the nursing home that the patient had stopped using the Wound

     10:39AM  9   VAC and was now using the Versatile 1?

     10:39AM 10   A.  Yes.

     10:39AM 11   Q.  What did you tell the nursing staff to do about the

     10:39AM 12   Versatile 1?

     10:39AM 13   A.  Discontinue and start different types of dressing changes

     10:39AM 14   or get a KCI VAC.

     10:39AM 15   Q.  Why did you tell them to discontinue the use of the

     10:39AM 16   Versatile 1 and to start using different types of dressing

     10:39AM 17   changes or get a KCI Wound VAC?

     10:39AM 18   A.  It appeared to be doing more harm than good.

     10:39AM 19   Q.  Okay.  When you saw this patient had the Versatile 1 being

     10:39AM 20   used on them, did you ask why it was being used?

     10:39AM 21   A.  Yes.

     10:39AM 22   Q.  What was your understanding of why it was being used?

     10:39AM 23   A.  They, the nursing staff had told me that a representative

     10:39AM 24   from BlueSky presented their product, said it was just like

     10:39AM 25   the KCI Wound VAC but would save them money so they switched
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     10:39AM  1   to that.

     10:39AM  2   Q.  Based on what you saw on this particular patient, would

     10:39AM  3   you say that the Versatile 1 was just like KCI's Wound VAC?

     10:39AM  4   A.  No.

     10:40AM  5   Q.  What is the difference between the price of a particular

     10:40AM  6   treatment on a daily basis versus the long-term cost of

     10:40AM  7   treatment through the life of a patient's particular

     10:40AM  8   condition?

     10:40AM  9   A.  If you have a wound that is chronic in nature, the faster

     10:40AM 10   you heal the wound, the less time there will be on that

     10:40AM 11   particular therapy so, therefore, the cost is less.  The daily

     10:40AM 12   cost of therapy for me isn't as important as the cost of the

     10:40AM 13   therapy long term.

     10:40AM 14   Q.  What have you done to try to heal that patient that was on

     10:40AM 15   the Versatile 1?

     10:40AM 16   A.  Put them back on a KCI VAC and we'll have to take him in

     10:40AM 17   for further debridement.

     10:40AM 18   Q.  When you put them back on the KCI Wound VAC, did the

     10:40AM 19   condition of the patient get better?

     10:40AM 20   A.  Yes.

     10:40AM 21   Q.  How did it get better?

     10:40AM 22   A.  Well, the foot now looks at least salvageable, meaning

     10:40AM 23   there's better granulation tissue, less necrosis, less

     10:40AM 24   maceration.

     10:41AM 25   Q.  Would you ever use a Versatile 1 product again?
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     10:41AM  1   A.  No.

     10:41AM  2   Q.  Why not?

     10:41AM  3   A.  From this one experience it looked like it did more harm

     10:41AM  4   than good.

     10:41AM  5   Q.  Based on your experience in the skilled nursing facility

     10:41AM  6   and their use of a Versatile 1 did there seem to be some sort

     10:41AM  7   of confusion about whether the Versatile 1 did the same thing

     10:41AM  8   as KCI's Wound VAC?

     10:41AM  9   A.  Yes.  They were under the impression that it worked

     10:41AM 10   exactly like the KCI wound VAC.

     10:41AM 11   Q.  And did it work exactly like the KCI Wound VAC?

     10:41AM 12   A.  In this particular patient, no.

     10:41AM 13   Q.  As part of your practice in wound care, would you describe

     10:41AM 14   that the KCI Wound VAC has been revolutionary in the results

     10:41AM 15   that you've seen?

     10:41AM 16   A.  Yes.

     10:41AM 17   Q.  And why would you describe it that way?

     10:41AM 18   A.  Because it is able to heal wounds that were, I considered,

     10:41AM 19   unsalvageable before.

     10:41AM 20   Q.  Have the outcomes you have seen with the use of the KCI

     10:41AM 21   Wound VAC been different from the outcomes that you've seen

     10:41AM 22   prior to using's KCI's Wound VAC?

     10:41AM 23   A.  Yes.

     10:41AM 24   Q.  And how can you describe those differences?

     10:42AM 25   A.  Before the KCI Wound VAC we do more proximal or additional
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     10:42AM  1   amputation of the foot as necessary or even limb loss.  Since

     10:42AM  2   the KCI, I've had better success in salvaging these wounds.

     10:42AM  3   Q.  And that's a really important thing for you?

     10:42AM  4   A.  That's important for me and the patient.

     10:42AM  5   Q.  And why is it important for you and the patient?

     10:42AM  6   A.  I find success in healing the patient and the patient gets

     10:42AM  7   to walk.

     10:42AM  8   Q.  When you talk about the different kinds of wounds that you

     10:42AM  9   treat, Dr. Dairman, are there different kinds of therapies

     10:42AM 10   that are available to you as a podiatric physician to treat

     10:42AM 11   those wounds?

     10:42AM 12   A.  Yes.

     10:42AM 13   Q.  What kinds of therapies are available to you to treat

     10:42AM 14   different kinds of wounds?

     10:42AM 15   A.  There's sharp debridement, there's insomatic debridement

     10:42AM 16   with certain products from different companies that are

     10:42AM 17   available.  There's Wound VAC, there's total contact casting,

     10:43AM 18   physical therapy.

     10:43AM 19       (Stopped.)

     10:43AM 20            MS. COWART:  The next deposition is going to be

     10:43AM 21   Brian Leszkiewicz.

     10:43AM 22            THE COURT:  Okay.  Thank you so much.

     10:43AM 23   Q.  Please tell us your name.

     10:43AM 24   A.  Brian Leszkiewicz.

     10:43AM 25   Q.  What was your first position with Medela?
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     10:43AM  1   A.  Product Manager.

     10:43AM  2   Q.  What did you do as Product Manager?

     10:43AM  3   A.  It was my job to find a way to start selling, marketing

     10:43AM  4   the products of suction into the United States.

     10:43AM  5   Q.  Who did you report to?

     10:43AM  6   A.  Richard Weston.

     10:43AM  7   Q.  And when did you leave Medela?

     10:43AM  8   A.  June of 2003.

     10:43AM  9   Q.  During the same month that you left the employ of Medela,

     10:44AM 10   did you begin discussions with Mr. Weston about the

     10:44AM 11   possibility of becoming affiliated with BlueSky Medical?

     10:44AM 12   A.  Yes.

     10:44AM 13   Q.  Did you become affiliated with BlueSky Medical shortly

     10:44AM 14   after you left the employ of Medela?

     10:44AM 15   A.  Yes.

     10:44AM 16   Q.  During the time between Mr. Weston's departure from Medela

     10:44AM 17   in early 2002 and the time that you left Medela in June of

     10:44AM 18   2003, were you the person who had the primary contact with

     10:44AM 19   BlueSky Medical?

     10:44AM 20   A.  Yes.

     10:44AM 21   Q.  Have you ever been fired or asked to resign from any job?

     10:45AM 22   A.  Yes.

     10:45AM 23   Q.  On how many occasions?

     10:45AM 24   A.  One.

     10:45AM 25   Q.  And what was that situation?
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     10:45AM  1   A.  That was Medela.

     10:45AM  2   Q.  And why were you fired from Medela?

     10:45AM  3   A.  Lack of trust on both sides.

     10:45AM  4   Q.  Why did Medela tell you that you were fired?

     10:45AM  5   A.  Lack of trust.

     10:45AM  6   Q.  Did they explain why they didn't trust you?

     10:45AM  7   A.  Yes.

     10:45AM  8   Q.  What did Medela say the reason was that they didn't trust

     10:45AM  9   you?

     10:45AM 10   A.  They accused me of stealing a check.

     10:45AM 11   Q.  And that was Mr. Laurel's check?

     10:45AM 12   A.  Yes.

     10:45AM 13   Q.  How much severance did you get when you left Medela?

     10:45AM 14   A.  From the time I left to September, so June, July, and

     10:46AM 15   August, three months.

     10:46AM 16   Q.  Three months.  Approximately how much was that?

     10:46AM 17   A.  Maybe $8,000.

     10:46AM 18   Q.  How soon after you left the employment of Medela did you

     10:46AM 19   talk to Richard Weston about becoming affiliated with BlueSky

     10:46AM 20   Medical?

     10:46AM 21   A.  Approximately a week.

     10:46AM 22   Q.  And what -- what position did you suggest with Mr. Weston

     10:46AM 23   that you'd become involved in at BlueSky Medical?

     10:46AM 24   A.  In sales.

     10:46AM 25   Q.  Did you begin working for BlueSky Medical in approximately
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     10:46AM  1   July of 2003?

     10:46AM  2   A.  Yes.

     10:46AM  3   Q.  What did you do for BlueSky Medical in your first

     10:46AM  4   position?

     10:46AM  5   A.  I was trying to find distributors for them.

     10:46AM  6   Q.  How long were you -- was your primary task for BlueSky

     10:47AM  7   trying to find distributors?

     10:47AM  8   A.  Until I changed, asked Richard to change my contract to

     10:47AM  9   becoming a distributor myself.

     10:47AM 10   Q.  When did that occur?

     10:47AM 11   A.  Approximately one year after doing that for Richard.

     10:47AM 12   Q.  And so for the first year after you left the employ of

     10:47AM 13   Medela you spent either finding distributors for BlueSky or

     10:47AM 14   training distributors for BlueSky; is that correct?

     10:47AM 15   A.  Yes.

     10:47AM 16   Q.  Did you receive a copy of exhibit 1028 from Richard

     10:47AM 17   Weston?  The question is did you receive this e-mail, sir?

     10:47AM 18   A.  Yes.  My name is on it.

     10:47AM 19   Q.  Do you recall that Richard Weston was concerned about how

     10:47AM 20   much support Medela would give to the new specialty suction

     10:48AM 21   project?

     10:48AM 22   A.  Yes, I was.

     10:48AM 23   Q.  You and Mr. Weston discussed how feasible the plan for a

     10:48AM 24   specialty suction company or division was.  Correct?

     10:48AM 25   A.  Yes.
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     10:48AM  1   Q.  And you and Mr. Weston discussed the fact that a specialty

     10:48AM  2   suction division or company needed a national sales force.

     10:48AM  3   A.  Yes.

     10:48AM  4   Q.  And you're aware that there was a presentation made by

     10:48AM  5   Mr. Weston to the board concerning a specialty suction

     10:48AM  6   division.

     10:48AM  7   A.  Oh.  I know that Mr. Weston made a presentation because he

     10:48AM  8   was the sales manager of suction.

     10:48AM  9   Q.  Are you aware that Mr. Weston specifically requested that

     10:49AM 10   a company be set up for specialty suction and supported by

     10:49AM 11   Medela?

     10:49AM 12   A.  Yes.

     10:49AM 13   Q.  In the fall of 2001, were you charged with developing

     10:49AM 14   markets for suction products, specifically specialized suction

     10:49AM 15   products?

     10:49AM 16   A.  Yes, I was.

     10:49AM 17   Q.  When Mr. Weston made his presentation to the board of

     10:49AM 18   directors, was he asking to have a company set up and

     10:49AM 19   supported by Medela, Inc., that specificcally would deal with

     10:49AM 20   specialized suction products?

     10:49AM 21   A.  Yes.

     10:49AM 22   Q.  During 2001, your job was to develop markets for specialty

     10:49AM 23   suction for Medela in the United States; is that correct?

     10:49AM 24   A.  Yes.

     10:49AM 25   Q.  And you know that in 2001, at least the second half,
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     10:50AM  1   Richard Weston was your boss?

     10:50AM  2   A.  Yes.

     10:50AM  3   Q.  And do you recall that at the beginning of 2002 Richard

     10:50AM  4   Weston left Medela and set up a company called BlueSky

     10:50AM  5   Medical?

     10:50AM  6   A.  Yes.

     10:50AM  7   Q.  And you recall that the purpose of BlueSky Medical was to

     10:50AM  8   take specialty pumps manufactured by Medela, put the BlueSky

     10:50AM  9   name on them, and then sell them?

     10:50AM 10   A.  Yes.

     10:50AM 11   Q.  Once Richard Weston left Medela at the first part of 2002,

     10:50AM 12   you were the primary contact between Medela and Richard

     10:50AM 13   Weston?

     10:50AM 14   A.  Some of the time.

     10:50AM 15   Q.  Did -- and you recall that even though Richard Weston left

     10:50AM 16   the employ of Medela in early 2002, he continued to consult

     10:51AM 17   and talk with you and other people at Medela about developing

     10:51AM 18   specialty suction pumps?

     10:51AM 19   A.  Yes, he spoke.

     10:51AM 20   Q.  Well, not only did he spoke -- I'm sorry.  Not only did

     10:51AM 21   you and Mr. Weston talk about specialty suction pumps, you

     10:51AM 22   know that he was a consultant who was paid to develop a report

     10:51AM 23   on the specialty suction business for Medela?

     10:51AM 24   A.  Yes.

     10:51AM 25   Q.  As a matter of fact, during the first part of 2002,
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     10:51AM  1   Mr. Weston and you spoke on a number of occasions about his

     10:51AM  2   report concerning specialty suction markets?

     10:51AM  3   A.  Yes.

     10:51AM  4   Q.  Let's go through and make sure we understand.  You know

     10:51AM  5   that Richard Weston left Medela in early 2002; is that

     10:51AM  6   correct?

     10:51AM  7   A.  That is correct.

     10:51AM  8   Q.  You know that Richard Weston immediately went into the

     10:52AM  9   wound healing business using Medela manufactured pumps, don't

     10:52AM 10   you?

     10:52AM 11   A.  Yes.

     10:52AM 12   Q.  You know that Richard Weston wrote a report to you and

     10:52AM 13   others at Medela where he said he strongly urged Medela to

     10:52AM 14   enter the wound healing market; is that correct?

     10:52AM 15   A.  Yes.

     10:52AM 16   Q.  Did you understand that BlueSky Medical got better pricing

     10:52AM 17   than any other distributor?

     10:52AM 18   A.  I understood that.

     10:52AM 19   Q.  I hand you a document that's previously been marked 4.

     10:52AM 20   It's designated confidential attorney's eyes only.  Did you

     10:52AM 21   receive this e-mail from Urs Tanner of Medela AG on or about

     10:52AM 22   May 3, 2002?  I will say for the record there's underlining on

     10:52AM 23   there that should be removed on the copies.  It's my

     10:53AM 24   underlining.

     10:53AM 25   A.  I'm aware of this document.
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     10:53AM  1   Q.  Did you receive it?

     10:53AM  2   A.  Yes, I did.

     10:53AM  3   Q.  You served and you understand from exhibit 4 that

     10:53AM  4   Mr. Tanner of Medela AG told you to give BlueSky a 10% bigger

     10:53AM  5   discount than any other distributor.  Is that correct?

     10:53AM  6   A.  Yes.

     10:53AM  7   Q.  Were you aware that BlueSky was given a long period to pay

     10:53AM  8   its accounts receivable?

     10:53AM  9   A.  Yes.

     10:53AM 10   Q.  In 2002, were you aware of any other customer other than

     10:53AM 11   BlueSky that was given as long to pay its accounts receivable?

     10:53AM 12   A.  I don't know.

     10:53AM 13   Q.  Do you agree that BlueSky was given an exceptionally long

     10:53AM 14   time to pay its accounts receivable?

     10:53AM 15   A.  Yes, I was.

     10:53AM 16   Q.  How did you communicate with this man who you claim was

     10:54AM 17   buying -- trying to buy a large number of Varios for VAC

     10:54AM 18   therapy?

     10:54AM 19   A.  Through a phone conversation.

     10:54AM 20   Q.  Where was he located?

     10:54AM 21   A.  Indiana.

     10:54AM 22   Q.  You knew that BlueSky was using Medela pumps?

     10:54AM 23   A.  Yes.

     10:54AM 24   Q.  And you knew that every time BlueSky sold a pump, it meant

     10:54AM 25   more revenue to Medela?
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     10:54AM  1   A.  Yes.

     10:54AM  2   Q.  And so you knew that the success of BlueSky was important

     10:54AM  3   to Medela?

     10:54AM  4   A.  Yes.

     10:54AM  5   Q.  And it was particularly important to the suction Medela --

     10:54AM  6   I'm sorry.  It was particularly important to the specialty

     10:54AM  7   suction of Medela that you were then head of?

     10:54AM  8   A.  Yes.

     10:54AM  9   Q.  Mr. Leszkiewicz, did you ever speak to anyone at Medela

     10:54AM 10   about leaving Medela in order to help Richard Weston at

     10:54AM 11   BlueSky compete directly with KCI in the wound care market?

     10:55AM 12   A.  No, I did not.

     10:55AM 13   Q.  Were you aware that before Richard Weston left Medela that

     10:55AM 14   he was going to start a company that would compete with KCI's

     10:55AM 15   VAC system using Medela pumps?

     10:55AM 16   A.  No, I was not.

     10:55AM 17   Q.  Mr. Leszkiewicz, do your knowledge has Medela ever

     10:55AM 18   assisted BlueSky with the development of promotional materials

     10:55AM 19   for BlueSky?

     10:55AM 20   A.  Not to my knowledge.

     10:55AM 21   Q.  Has Medela ever assisted in any way with BlueSky's

     10:55AM 22   promotional materials, to your knowledge?

     10:55AM 23   A.  No.

     10:55AM 24   Q.  You testified earlier that you were one of the people that

     10:55AM 25   helped develop the idea of getting a constant intermittent
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     10:55AM  1   pump for the U.S. market.  Do you recall that?

     10:55AM  2   A.  Yes.

     10:55AM  3   Q.  In your mind, when you were coming up with that idea, did

     10:55AM  4   that have anything to do with using that pump for anything to

     10:56AM  5   do with wounds?

     10:56AM  6   A.  No.

     10:56AM  7   Q.  Was the purpose of developing the constant or intermittent

     10:56AM  8   pump for the U.S. market to penetrate the wound market in any

     10:56AM  9   way?

     10:56AM 10   A.  No.

     10:56AM 11   Q.  Is the pump that Medela sells to BlueSky a standard Medela

     10:56AM 12   Vario pump?

     10:56AM 13   A.  Yes.

     10:56AM 14   Q.  Is that standard Medela Vario pump used for other purposes

     10:56AM 15   other than purposes relating to wounds?

     10:56AM 16   A.  Yes.

     10:56AM 17       (Stopped.)

     10:56AM 18            THE COURT:  Okay.

     10:56AM 19            MS. COWART:  Your Honor, I'd like to offer into

     10:56AM 20   evidence the two exhibits that were referenced in

     10:56AM 21   Mr. Leszkiewicz's testimony.  They would be Plaintiff's

     10:56AM 22   Exhibit 156 and Plaintiff's Exhibit 365.

     10:57AM 23            THE COURT:  Describe 156 just briefly to me.  Is it

     10:57AM 24   an e-mail, a memo?

     10:57AM 25            MS. COWART:  It's a May 3rd e-mail from Mr. Tanner to
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     10:57AM  1   Mr. Leszkiewicz with the subject line agreement Richard

     10:57AM  2   Weston.

     10:57AM  3            MR. SADLER:  Your Honor, could we visit about those

     10:57AM  4   at the break since we're about to take a break?

     10:57AM  5            THE COURT:  We can.  Okay.  And then what was the

     10:57AM  6   other one?

     10:57AM  7            MS. COWART:  The other one --

     10:57AM  8            THE COURT:  -- Ms. Cowart?

     10:57AM  9            MS. COWART:  The other one is a November 6, 2001,

     10:57AM 10   e-mail from Mr. Weston to Mr. Quackenbush and a Mr. /RAOES

     10:57AM 11   man.  The re line is suction budget.

     10:57AM 12            THE COURT:  And that's what?

     10:57AM 13            MS. COWART:  P-365.

     10:57AM 14            THE COURT:  Great.  Okay.  We'll talk about those at

     10:57AM 15   the break.  Ladies and gentlemen, I give you a little bit more

     10:57AM 16   of a break.  We'll go until twenty after eleven.  Twenty after

     10:57AM 17   eleven.  All rise for the jury.  Mr. Ramirez, will you led the

     10:57AM 18   jury out?

     10:57AM 19       (Jury out.)

     10:58AM 20            THE COURT:  Thank you, everyone.  Please be seated.

     10:58AM 21   Yes, sir, Mr. Sadler.

     10:58AM 22            MR. SADLER:  I need a moment to review 365.

     10:58AM 23            THE COURT:  Okay.

     10:58AM 24            MR. SADLER:  Only because I had a note passed to me

     10:58AM 25   that there were some references to the European litigation.
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     10:58AM  1   If I can have a moment to --

     10:58AM  2            THE COURT:  Sure.

     10:58AM  3            MR. SADLER:  -- look at this during the break and if

     10:58AM  4   there's an issue --

     10:58AM  5            THE COURT:  The e-mail -- 156 is an e-mail from

     10:58AM  6   Tanner to Leszkiewicz?

     10:58AM  7            MS. COWART:  Yes, Your Honor.

     10:58AM  8            THE COURT:  And what's the date of that?

     10:58AM  9            MS. COWART:  It's May the 3rd, 2002.

     10:58AM 10            THE COURT:  And what was the subject line?

     10:59AM 11            MS. COWART:  The subject line is agreement Richard

     10:59AM 12   Weston.

     10:59AM 13            THE COURT:  And what was 150 -- 356 was an e-mail

     10:59AM 14   from whom?

     10:59AM 15            MS. COWART:  It's 365, Your Honor.

     10:59AM 16            THE COURT:  365, yes.

     10:59AM 17            MS. COWART:  E-mail from Richard Weston to Reizman, R

     10:59AM 18   E I Z M A N, Vern.  Or it could be Vern Reizman, and Carl Lane

     10:59AM 19   Quakenbush.

     10:59AM 20            THE COURT:  Okay.

     10:59AM 21            MS. COWART:  It's dated November 6, 2001.

     10:59AM 22            THE COURT:  That's 11-06-01.  What was the subject

     10:59AM 23   line?

     10:59AM 24            MS. COWART:  Suction budget.

     10:59AM 25            THE COURT:  Okay.  You want to take a few minutes?
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     10:59AM  1   I'll come in about --

     10:59AM  2            MR. SADLER:  Thank you very much.

     10:59AM  3            THE COURT:  I'll come in at about five minutes until.

     10:59AM  4            MR. MACON:  Your Honor, if I may offer -- one -- one

     11:00AM  5   other exhibit.

     11:00AM  6            THE COURT:  Okay.

     11:00AM  7            MR. MACON:  It's 865 which we brought in through

     11:00AM  8   Mr. Malackowski and that was just a collection of what I

     11:00AM  9   considered to be the least argumentive -- the calculations --

     11:00AM 10   just the calculations and they have them.  So, I'd like to

     11:00AM 11   offer that at the same time.

     11:00AM 12            MR. McCLANAHAN:  We object.

     11:00AM 13            MR. SADLER:  It's 685 and we object.

     11:00AM 14            MR. McCLANAHAN:  It's an expert report.

     11:00AM 15            THE COURT:  It's P-685.  There's an objection to it.

     11:00AM 16   And so we'll talk about it --

     11:00AM 17            MR. SADLER:  Thank you.

     11:00AM 18            MR. MACON:  Thank you.

     11:00AM 19            THE COURT:  -- at noon or something like that.  But

     11:00AM 20   that's -- that's the damage calculations?

     11:00AM 21            MR. MACON:  Damage calculations.  I took out -- I

     11:00AM 22   tried to take out all the argumentive ones and just show the

     11:00AM 23   calculations.

     11:00AM 24            THE COURT:  Okay.  We'll talk about that.  And will

     11:00AM 25   you all remind me --
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     11:00AM  1            MR. SADLER:  Yes, sir.

     11:00AM  2            THE COURT:  Not to let me forget that.  And you look

     11:00AM  3   at 365, Mr. Sadler, and then we'll talk about that.

     11:00AM  4            MR. SADLER:  Yes, sir.

     11:00AM  5            THE COURT:  Thank you very much.  We'll be in recess.

     11:01AM  6   Everyone have a nice break.

     11:01AM  7       (Recess.)

     11:25AM  8            THE COURT:  Mr. Sadler, did we work out the exhibit

     11:25AM  9   or no?

     11:25AM 10            MR. SADLER:  On one of them.  365 -- 365, there's no

     11:25AM 11   problem.  We are going to have to talk about 685.

     11:25AM 12            THE COURT:  Right.  685 we'll talk about another

     11:25AM 13   time.

     11:25AM 14            MR. SADLER:  Yes, sir.

     11:25AM 15            THE COURT:  Perfect.  Let's bring the jury in then.

     11:25AM 16       (Jury in.)

     11:26AM 17            THE COURT:  Thank you, ladies and gentlemen.  Do we

     11:26AM 18   have -- do we have -- We have other pictures to pass out.

     11:26AM 19   We'll get that done.  Okay.  Thank you so much.  Mr. Cowart,

     11:26AM 20   will you introduce this for us?

     11:26AM 21            MS. COWART:  Certainly, Your Honor.  Ladies and

     11:26AM 22   gentlemen, you're going to hear a twelve minute deposition

     11:26AM 23   from Shannon Banes who was an employee of KCI.

     11:26AM 24   Q.  Please state your full name.

     11:26AM 25   A.  Shannon Alana Kalager Banes.
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     11:26AM  1   Q.  By whom are you employed?

     11:27AM  2   A.  Okay.  KCI USA.

     11:27AM  3   Q.  And how long have you been employed by KCI USA?

     11:27AM  4   A.  About -- a little over 4 years.  4 years and three months

     11:27AM  5   approximately.

     11:27AM  6   Q.  Would you briefly describe your work history since 1993 up

     11:27AM  7   until the time you were employed by KCI?

     11:27AM  8   A.  Sure.  I worked for about a year as a volunteer for what's

     11:27AM  9   called the Jesuit Volunteer Corps and I worked with a clinic

     11:27AM 10   with Native American Indians in Oakland, California.  After

     11:27AM 11   that, I worked for a nursing home chain in Marin, California,

     11:27AM 12   as a nurse and then as an Assistant Director of Nurses.  And

     11:28AM 13   then I worked -- and that was about 16 -- year and-a-half to

     11:28AM 14   two years ago that I did that.

     11:28AM 15            Then I worked as a nurse on the neurosurgery floor at

     11:28AM 16   California Pacific Medical Center in San Francisco.  At the

     11:28AM 17   same time I also worked through a registry, an agency

     11:28AM 18   placement.  And then I moved to Denver, Colorado, and I worked

     11:28AM 19   as a nurse on their surgical floor at the University Hospital

     11:28AM 20   there in Denver.  And then I was the Charge Nurse and the

     11:28AM 21   Clinical Coordinator of that unit.  Then I joined KCI.

     11:28AM 22   Q.  When is the first time that you were aware that KCI had

     11:28AM 23   any competition from BlueSky?

     11:28AM 24   A.  I'm not sure.  I'm not sure when I first heard of it.  You

     11:29AM 25   know, you would think approximately around the time that I
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     11:29AM  1   moved here to San Diego, which would have been, you know, July

     11:29AM  2   of 2002.  As a ballpark, I'm not certain, but around the time

     11:29AM  3   I moved here is when I first became aware.

     11:29AM  4   Q.  Do you go to trade shows or conventions?

     11:29AM  5   A.  Yeah.

     11:29AM  6   Q.  Those kind of things?

     11:29AM  7   A.  Yes.

     11:29AM  8   Q.  Have ever encountered a BlueSky person at any of those?

     11:29AM  9   A.  Yes, I have.

     11:29AM 10   Q.  Can you tell me when and where?

     11:29AM 11   A.  BlueSky is present at most of the trade shows here in San

     11:29AM 12   Diego.  So, I have to say I encounter their representative.  I

     11:30AM 13   believe he is Tim Johnson.  I've encountered him at numerous

     11:30AM 14   trade shows here.  I think he lives here, so I think he has a

     11:30AM 15   lot of presence here.

     11:30AM 16   Q.  Have you had conversations with Tim Johnson?

     11:30AM 17   A.  I have.

     11:30AM 18   Q.  About how many?

     11:30AM 19   A.  When you say "conversation", do you mean a conversation or

     11:30AM 20   just addressing one another?

     11:30AM 21   Q.  Well, I mean something other than hi, how are you?

     11:30AM 22   A.  Okay.  Yeah, I've probably had two.  I think two that I

     11:30AM 23   recall.

     11:30AM 24   Q.  Okay.  Could you describe those for me, please?

     11:30AM 25   A.  One of them was at a trauma trade show at Scripps La
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     11:31AM  1   Jolla, Scripps Memorial, and it was brief.  He had walked up

     11:31AM  2   to one of my colleagues who hadn't been with the company very

     11:31AM  3   long, and she didn't know who he was.  And he said, I guess

     11:31AM  4   you're not allowed to talk to me, are you?  And she didn't

     11:31AM  5   know who he was, and so, she just kind of looked at him and

     11:31AM  6   said, I'm sorry?

     11:31AM  7            And then I came up.  I was behind him, and I came up

     11:31AM  8   and said, hello, and he said the same thing to me.  He said,

     11:31AM  9   well, I guess you're not allowed to talk to me, either.  I

     11:31AM 10   said, no, not that I -- not that I'm aware of.  And he asked

     11:31AM 11   who I was and I told him and he asked who I worked for, and I

     11:31AM 12   told him, and he walked away.  That was it.  Not much of a

     11:31AM 13   conversation, but that was it.

     11:31AM 14   Q.  And that was at approximately when?

     11:32AM 15   A.  Oh goodness.  Yeah, I'm not sure.  It was -- it was within

     11:32AM 16   the past 14 months.

     11:32AM 17   Q.  Okay.  And then there was one other conversation?

     11:32AM 18   A.  And then the other conversation was at the PCR meeting,

     11:32AM 19   Pacific Coast Region ET nurses meeting.  And I had a

     11:32AM 20   conversation with him where I asked him for the foam back.  He

     11:32AM 21   had taken the foam from our booth and I saw him take that, so

     11:32AM 22   I asked him to give it back.

     11:32AM 23   Q.  The --

     11:32AM 24   A.  The foam, the dressing.

     11:32AM 25   Q.  F O A M?
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     11:32AM  1   A.  Yeah.

     11:32AM  2   Q.  The court reporter put down "telephone".

     11:32AM  3   A.  Yes.  He had had -- he had -- it was during a break, and

     11:32AM  4   he had -- everyone had left, so everyone was getting their

     11:32AM  5   coffee and making their phone calls, and I was standing in the

     11:32AM  6   room where all the booths were -- all the distributor's booths

     11:33AM  7   were, talking to an ET nurse.  We were having a conversation

     11:33AM  8   maybe three or four booths down from the KCI booth.

     11:33AM  9            And he -- I saw him walk up to the booth, pick up --

     11:33AM 10   we had just launched two new dressings, two new foams.  One

     11:33AM 11   was the thin foam and one was the round room.  And he picked

     11:33AM 12   up the round foam and he turned it around in his hands a

     11:33AM 13   couple of times.  And he opened his sport coat jacket and

     11:33AM 14   stuffed it up underneath his arm, and closed his jacket and

     11:33AM 15   turned and went to walk right by me.

     11:33AM 16            And I stopped him and I said, could I please have my

     11:33AM 17   foam back?  And he patted his pockets and said phone?  What

     11:33AM 18   phone?  I don't have a phone.  And I said the foam underneath

     11:33AM 19   your arm.  Excuse me.  I said the foam in your jacket.  May I

     11:33AM 20   please have my foam back.  At which point he opened his

     11:33AM 21   jacket, took the foam out, handed it me to me and said I was

     11:34AM 22   just going to borrow it for a little while.  That's our

     11:34AM 23   conversation.

     11:34AM 24   Q.  Why approximately four years ago did you decide to leave

     11:34AM 25   active nursing and go to work for Kinetic Concepts?
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     11:34AM  1   A.  Well, I -- I had been using VAC therapy in the hospital.

     11:34AM  2   In fact, I was the first person at the hospital -- I was

     11:34AM  3   involved in the first placement, VAC placement, in the

     11:34AM  4   hospital and I really like tangible things that you can see

     11:34AM  5   and interacting with patients and I became -- they used to

     11:34AM  6   joke I was the VAC lady in the hospital because my VAC

     11:34AM  7   placement or dressing I would -- I would go to assist with,

     11:34AM  8   and I -- the outcomes were tremendous.  The first patient we

     11:34AM  9   started on VAC was an elderly lady who had a diabetic ulcer on

     11:34AM 10   her lower extremity and they wanted to amputate and the

     11:34AM 11   patient refused so at the time the doctor said, well, I don't

     11:35AM 12   know, I've heard of this VAC thing.  Well, basically, to

     11:35AM 13   appease the patient, we'll put the VAC on and then she'll know

     11:35AM 14   we've tried absolutely everything and then we'll amputate and

     11:35AM 15   I -- I must say I was quite a bit of a cynic when they brought

     11:35AM 16   the pump in and a skeptic and probably internally rolled my

     11:35AM 17   eyes a little bit and we put the VAC on and five days later

     11:35AM 18   the wound was so dramatically improved, it was a beautiful

     11:35AM 19   granulation bed and I think she had wounds approximately six

     11:35AM 20   years, that we sent her home on VAC therapy to continue at

     11:35AM 21   home.  To my knowledge, she never needed an amputation, but I

     11:35AM 22   lost track of her after that.

     11:35AM 23            So, I love the results.  The results were -- the most

     11:35AM 24   exciting part of working with the pump is when you get a group

     11:35AM 25   of doctors and nurses together.  You take off the first,
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     11:35AM  1   second dressing, and you get the reaction of the gasp in the

     11:35AM  2   room of, wow, this is tremendous.  And it's -- it's fun to

     11:36AM  3   work with.  It's satisfying and fulfilling.  And so, when they

     11:36AM  4   had the opening, I was extremely eager to go work for them.

     11:36AM  5   Q.  And during the four years that you've been working with

     11:36AM  6   the VAC, what have been the results you've seen?

     11:36AM  7   A.  For the most part, the results have been really dramatic.

     11:36AM  8   Sometimes that's even hard to show people until -- until they

     11:36AM  9   can see the results themselves.  You see the results -- you

     11:36AM 10   know, they see the results themselves.

     11:36AM 11            You get patients who previously would have had

     11:36AM 12   amputations.  I've had several patients that amputations that

     11:36AM 13   were prevented using VAC therapy.  Some patients who -- you

     11:37AM 14   know, patients live their lives with these wounds that are

     11:37AM 15   debilitating and humiliating and embarrassing and odoriferous

     11:37AM 16   and painful.  So, to be able to close those is really

     11:37AM 17   unbelievable.

     11:37AM 18            It's also done a tremendous job for the health care

     11:37AM 19   industry.  Patients that are non-surgical candidates who, you

     11:37AM 20   know, probably would have gotten septic and passed away from

     11:37AM 21   wounds, we have been able to prevent that.  And the clinicians

     11:37AM 22   who are using it I think feel very empowered and good about

     11:37AM 23   using it because they're able to provide this therapy to their

     11:37AM 24   patients.

     11:37AM 25   Q.  What's been your impression of KCI as a company?
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     11:37AM  1   A.  They've been a good -- great company to work for.  You

     11:37AM  2   know, what are they as a company?  I think what I respect most

     11:37AM  3   about the company is that they employ so many people with a

     11:37AM  4   clinical background.  And that their products, they want to

     11:37AM  5   see the clinical efficacy before they will launch a product.

     11:38AM  6   That it's going to benefit the patient first and make an

     11:38AM  7   impact for the health care system.

     11:38AM  8            So, whereas I had I think a little bit of a -- I was

     11:38AM  9   torn a little bit originally.  There's a dichotomy with being

     11:38AM 10   a nurse and being a sales rep sometimes because you can feel

     11:38AM 11   like your job is going to help the patient and then it's to go

     11:38AM 12   into sales.  I feel like I have the best of both worlds

     11:38AM 13   because I get to work independently, I get to promote a

     11:38AM 14   product but I'm still very clinically involved and I feel very

     11:38AM 15   good about what I do and the company I work for.

     11:38AM 16            MS. COWART:  Thank you, Your Honor.  Thank you,

     11:38AM 17   ladies and gentlemen.

     11:38AM 18            THE COURT:  Thank you, Ms. Cowart.  Who will be your

     11:38AM 19   next witness?

     11:38AM 20            MR. MACON:  Tim Johnson, Your Honor.

     11:38AM 21            THE COURT:  Okay.  Mr. Johnson, if you will come

     11:38AM 22   forward.  And we have another picture?

     11:38AM 23            MR. MACON:  Yes, we do, Your Honor.

     11:38AM 24            THE COURT:  Okay.  Let's -- and if you will wait

     11:38AM 25   right there, Mr. Johnson, I'll swear you in.  Okay.  Here is
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     11:39AM  1   Mr. Frye.  He will swear you in.  Okay.  We're all set I

     11:39AM  2   think.  The jury's getting everything set.

     11:39AM  3            MR. SADLER:  Your Honor, just a scheduling question.

     11:39AM  4   You plan to go up to about noon or are we actually going to go

     11:39AM  5   past noon?

     11:39AM  6            THE COURT:  Let see if we get a good breaking point,

     11:39AM  7   noon or sometime a little after.

     11:39AM  8            MR. MACON:  I'll try to pick a spot pretty close to

     11:39AM  9   noon.

     11:39AM 10            THE COURT:  Let's try to go at least until noon --

     11:39AM 11            MR. MACON:  I'll go until noon and then --

     11:39AM 12            THE COURT:  That will be perfect.  Okay.  Okay.  I

     11:39AM 13   think we're set and I -- Let's see.  The jury is set here.

     11:40AM 14   Everything okay?

     11:40AM 15            JUROR:  Yes, sir.

     11:40AM 16            THE COURT:  Okay.  Perfect.  Okay.  Mr. Johnson,

     11:40AM 17   raise your right hand and Mr. Frye will swear you in.

     11:40AM 18       (Witness sworn.)

     11:40AM 19            THE COURT:  If you will be seated there, Mr. Johnson.

     11:40AM 20   And, sir, if you will remember to answer all questions in a

     11:40AM 21   loud, clear voice.  Will you do that for me?

     11:40AM 22            THE WITNESS:  Yes, sir.

     11:40AM 23            THE COURT:  Great.  Thank you, Mr. Johnson.  Yes,

     11:40AM 24   sir.  You may proceed.

     11:40AM 25            MR. MACON:  Thank you.
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     11:40AM  1                 TIM JOHNSON, A WITNESS, was sworn

     11:40AM  2                        DIRECT EXAMINATION

     11:40AM  3   BY MR. MACON:

     11:40AM  4   Q.  Mr. Johnson, are you the Vice-President of BlueSky

     11:40AM  5   Medical?

     11:40AM  6   A.  Yes, sir.

     11:40AM  7   Q.  And are you the second largest shareholder of BlueSky

     11:40AM  8   Medical?

     11:40AM  9   A.  Yes, sir.

     11:40AM 10   Q.  And have you -- were you one of the first two or three

     11:40AM 11   employees of BlueSky Medical?

     11:40AM 12   A.  Yes, sir.

     11:40AM 13   Q.  Now, let's -- your lawyer yesterday said that over 90% of

     11:40AM 14   the sales of BlueSky Medical are to nursing homes.  Did you

     11:41AM 15   hear that?

     11:41AM 16   A.  Yes, sir.

     11:41AM 17   Q.  Is that right?

     11:41AM 18   A.  I believe that to be true through our distributors.

     11:41AM 19   Q.  Yes, sir.  And although you're not a doctor, don't have

     11:41AM 20   any medical background.  Correct?

     11:41AM 21   A.  No, sir.  Advanced life support and I attend conferences,

     11:41AM 22   but I have no clinical license.  True.

     11:41AM 23   Q.  But you know enough to know that on a per patient basis

     11:41AM 24   nursing homes have far fewer doctors than hospitals.  You know

     11:41AM 25   that, don't you?
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     11:41AM  1   A.  I would believe that to be true, yes, sir.

     11:41AM  2   Q.  There are fewer doctors per patient at a nursing home than

     11:41AM  3   there are at a hospital?

     11:41AM  4   A.  I'm not an expert, but I would suggest that may be true.

     11:41AM  5   Q.  I think you're right there.  And you also know that in

     11:41AM  6   terms of budgetary constraints and financial problems, nursing

     11:41AM  7   homes have the worst problems -- have worse problems than

     11:42AM  8   hospitals don't they?

     11:42AM  9   A.  I understand them to be the most financially challenged.

     11:42AM 10   Q.  So, you understand that people at a nursing home are the

     11:42AM 11   people most vulnerable to be placed on an unproved product.

     11:42AM 12   A.  I don't know if I necessarily agree with that.

     11:42AM 13   Q.  You know that there are fewer doctors to concentrate and

     11:42AM 14   to check the products before they are passed out in a nursing

     11:42AM 15   home, don't you?

     11:42AM 16   A.  Well, I think depending on the product, sir, it would

     11:42AM 17   vary.  I don't want to take away from the value of the

     11:42AM 18   physicians, but the nursing care which is primarily what is

     11:42AM 19   given to a patient is often times very adequate, in my

     11:42AM 20   experience.

     11:42AM 21   Q.  Very adequate.  Are you telling the jury that you believe

     11:42AM 22   there are many registered nurses per patient basis at a

     11:42AM 23   nursing home as there are in a hospital?

     11:42AM 24   A.  I wouldn't know that answer.

     11:43AM 25   Q.  You wouldn't know that?
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     11:43AM  1   A.  No, I wouldn't.

     11:43AM  2   Q.  You would agree if there are fewer doctors and nurses at a

     11:43AM  3   nursing home, then there are less people to make the qualified

     11:43AM  4   decisions about whether or not this is a good product or

     11:43AM  5   whether or not it's unproven.  You agree to that, don't you?

     11:43AM  6   A.  Yes, sir.

     11:43AM  7   Q.  And you also agree that if nursing homes are under

     11:43AM  8   financial pressure that they are more likely to take a product

     11:43AM  9   because it's represented it does the same thing as another

     11:43AM 10   product if it's claimed to be cheaper.  Right?

     11:43AM 11   A.  That may not exactly be right but typically cost -- costs

     11:43AM 12   restrict access to care in some cases and it's been my

     11:43AM 13   experience that certain care is not delivered at a nursing

     11:43AM 14   home --

     11:43AM 15   Q.  That's exactly right, sir.  And certain care does not get

     11:43AM 16   to the nursing home because the nursing homes, for whatever

     11:43AM 17   reasons, are more focused on the immediate dollars and they

     11:44AM 18   have to be, isn't that right?

     11:44AM 19   A.  I would assume that may be the case.

     11:44AM 20   Q.  Well, and in that same situation, you've been in this

     11:44AM 21   courtroom throughout this trial, haven't you?

     11:44AM 22   A.  Yes, sir.

     11:44AM 23   Q.  And you've seen the testimony by video of

     11:44AM 24   Dr. Matthew Dairman, he's out of Virginia.  Do you remember

     11:44AM 25   seeing him?
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     11:44AM  1   A.  Yes, sir.

     11:44AM  2   Q.  And you recall that he had a patient with a bad wound who

     11:44AM  3   was doing well with the VAC.  Do you recall that?

     11:44AM  4   A.  That's what he stated.

     11:44AM  5   Q.  And that this patient was in a nursing home and his

     11:44AM  6   patient in the nursing home got switched to a BlueSky product

     11:44AM  7   without Dr. Dairman's authorization.  Do you remember that?

     11:44AM  8   A.  That's what he stated, yes, sir.

     11:44AM  9   Q.  And you heard him say that after he was switched to the

     11:44AM 10   BlueSky product that his -- the wound on this person, this

     11:45AM 11   elderly man, got a lot worse.  You remember that?

     11:45AM 12   A.  That's what he said, sir.

     11:45AM 13   Q.  And you heard Dr. Dairman said as soon as he saw it he

     11:45AM 14   immediately took the man off the BlueSky product and put him

     11:45AM 15   back on the VAC and ordered the nursing home to keep him on

     11:45AM 16   the VAC.  Do you remember that?

     11:45AM 17   A.  Yes, sir.

     11:45AM 18   Q.  And you keep saying that's what Dr. Dairman said.  Sir,

     11:45AM 19   you don't know of any facts that would say that Dr. Dairman

     11:45AM 20   was not being honest, do you?

     11:45AM 21   A.  Oh, not at all.

     11:45AM 22   Q.  And Dr. Dairman was not paid by KCI, was he?

     11:45AM 23   A.  I have no idea.

     11:45AM 24   Q.  Do you have any knowledge that he was paid by KCI?

     11:45AM 25   A.  No, sir.
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     11:45AM  1   Q.  So, that was a bad situation where a nursing home gave a

     11:45AM  2   man who had been prescribed a VAC and they gave him the

     11:45AM  3   Versatile 1 and it turned out bad.  You remember that?

     11:45AM  4   A.  That was the doctor's testimony.  I don't know all the

     11:45AM  5   details.

     11:45AM  6   Q.  And you don't have any reason to doubt his testimony, do

     11:45AM  7   you?

     11:45AM  8   A.  No, sir.

     11:45AM  9   Q.  And do you remember Dr. Erica Anderson, a plastic surgeon

     11:46AM 10   from Colorado?

     11:46AM 11   A.  I do remember her video deposition, yes, sir.

     11:46AM 12   Q.  And you recall she had a patient at a nursing home?

     11:46AM 13   A.  Yes, sir.

     11:46AM 14   Q.  And she prescribed the VAC for a pretty horrible wound.

     11:46AM 15   Do you recall that?

     11:46AM 16   A.  I recall from that testimony that patient of hers was

     11:46AM 17   moved out of her care and I understand that that patient was

     11:46AM 18   placed on the Versatile 1.

     11:46AM 19   Q.  Contrary to Dr. Anderson's instructions.  Do you recall

     11:46AM 20   that?

     11:46AM 21   A.  I don't remember specifically, you know, if she had

     11:46AM 22   written an order specifically for the KCI product or what the

     11:46AM 23   protocols were.  I don't know the details.

     11:46AM 24   Q.  But you recall that she specifically said she wanted that

     11:46AM 25   patient on the VAC?
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     11:46AM  1   A.  Yes.

     11:46AM  2   Q.  And do you recall that contrary to her intentions, the

     11:46AM  3   nursing home switched that patient over to the Versatile 1?

     11:46AM  4   A.  According to her statements in the video, that's what she

     11:47AM  5   believed to have occurred.

     11:47AM  6   Q.  Mr. Johnson, when you say that you always leave the

     11:47AM  7   implication that you know something that the rest of us don't.

     11:47AM  8   A.  I don't know, sir.

     11:47AM  9   Q.  You don't have any facts to doubt Dr. Anderson, do you?

     11:47AM 10   A.  No, sir.

     11:47AM 11   Q.  You don't have any reason to believe Dr. Anderson's paid

     11:47AM 12   by Kinetic Concepts, do you?

     11:47AM 13   A.  I have no idea.

     11:47AM 14   Q.  Do you have any facts to show that, sir?

     11:47AM 15   A.  No, sir.

     11:47AM 16   Q.  Okay.  Let's get back to Dr. Anderson.  Okay?  And

     11:47AM 17   Dr. Anderson then saw the patient after the nursing home had

     11:47AM 18   switched that patient from VAC to Versatile 1.  Do you

     11:47AM 19   remember that?

     11:47AM 20   A.  Yes, sir.

     11:47AM 21   Q.  And do you remember that Dr. Anderson was going to do a

     11:47AM 22   skin graft.  She planned to do it as of a particular day?

     11:47AM 23   A.  I do recall that.

     11:47AM 24   Q.  And that when she got this patient had been switched to

     11:47AM 25   the Versatile 1, she couldn't do the skin graft because the
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     11:47AM  1   Versatile 1's treatment was so bad?

     11:47AM  2   A.  I'm not certain if it was due specifically to Versatile 1

     11:47AM  3   treatment but her statement reflected that she could not do

     11:48AM  4   the procedure as of the day scheduled.

     11:48AM  5   Q.  And you understand that she had to postpone the time that

     11:48AM  6   this person would get the skin graft?

     11:48AM  7   A.  Yes, sir.

     11:48AM  8   Q.  And do you understand that she immediately ordered the

     11:48AM  9   nursing home to put that person on the VAC and not the

     11:48AM 10   Versatile 1?

     11:48AM 11   A.  Yes, sir.

     11:48AM 12   Q.  And you recall that the patient after they were on the

     11:48AM 13   VAC, their wound improved dramatically?

     11:48AM 14   A.  I believe that's what she said.

     11:48AM 15   Q.  And you --

     11:48AM 16   A.  As I recall.

     11:48AM 17   Q.  And you also recall that she said that by the use of the

     11:48AM 18   VAC she was able to get that patient in the situation where

     11:48AM 19   they were able to do the skin graft and the patient turned out

     11:48AM 20   very well?

     11:48AM 21   A.  Yes, sir.

     11:48AM 22   Q.  And so you will agree that the fact that BlueSky is

     11:48AM 23   concentrating on the nursing home creates a real potential

     11:49AM 24   problem if the BlueSky product doesn't perform as well as the

     11:49AM 25   VAC.  You agree that could be a terrible problem?
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     11:49AM  1   A.  That's not quite right.  I mean, obviously, if something

     11:49AM  2   is not done properly at one place in the delivery of care, it

     11:49AM  3   would affect the outcome or ability to deliver care at the

     11:49AM  4   next level.

     11:49AM  5   Q.  Now, Mr. Johnson, are you telling this jury that you have

     11:49AM  6   knowledge of any facts that either Dr. Dairman's patient or

     11:49AM  7   Dr. Anderson's patient had -- there was any mistake in the

     11:49AM  8   application of Versatile 1?

     11:49AM  9   A.  I have no information either way, sir.

     11:49AM 10   Q.  Well, let's talk about it.  You have no information.  You

     11:49AM 11   know that those depositions were taken many months ago, don't

     11:49AM 12   you?

     11:49AM 13   A.  Yes, sir.

     11:49AM 14   Q.  And you had a lawyer there at those depositions.  Do you

     11:49AM 15   recall that?

     11:49AM 16   A.  I believe.  I'm not sure of which attorney was there, but

     11:49AM 17   I believe that to be true.

     11:49AM 18   Q.  You've had -- you've had more than one -- you've had more

     11:50AM 19   than one group of attorneys representing you.  Correct?

     11:50AM 20   A.  Well, our attorneys are different than the Medela

     11:50AM 21   attorneys.  I'm not sure of all the attorneys that were there.

     11:50AM 22   Q.  But you knew about these depositions.  You had -- you had

     11:50AM 23   these depositions and the transcript we just saw.  You had

     11:50AM 24   that available to you, didn't you?

     11:50AM 25   A.  In that -- ultimately, certainly.
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     11:50AM  1   Q.  And so if you saw a situation where two different doctors

     11:50AM  2   in two parts of the country had said they had bad experiences

     11:50AM  3   because a patient was taken from the VAC to the Versatile 1

     11:50AM  4   against the doctor's orders and then the patient deteriorated

     11:50AM  5   dramatically while on the Versatile 1, I guess if I were at

     11:50AM  6   BlueSky and I cared about my patients, I guess I would go and

     11:50AM  7   investigate and find out what happened.  Did you do that?

     11:50AM  8   A.  I was never informed by either one of the two physicians

     11:50AM  9   in the deposition that there was a concern about our product

     11:51AM 10   and I could also say to the contrary --

     11:51AM 11   Q.  Let me -- if you're going to answer -- just answer that

     11:51AM 12   question.  I appreciate it.  Now, let's let -- it's obvious

     11:51AM 13   those doctors weren't going to inform you because those

     11:51AM 14   doctors said they were never going to use the Versatile 1

     11:51AM 15   again.  You heard that, didn't you?

     11:51AM 16   A.  That's what they said, yes.

     11:51AM 17   Q.  But you had lawyers there that heard that testimony months

     11:51AM 18   ago and based upon that, did you do anything about it?  Did

     11:51AM 19   you investigate that?

     11:51AM 20   A.  I -- I don't know if it would have been appropriate to

     11:51AM 21   given the status of litigation.  I would have been happy to

     11:51AM 22   contact any clinician who had an outcome that wasn't positive

     11:51AM 23   with our product.

     11:51AM 24   Q.  Well, let me just ask you the question.

     11:51AM 25   A.  Certainly.
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     11:51AM  1   Q.  Did you contact either Dr. Dairman or Dr. Anderson to see

     11:51AM  2   what happened?

     11:51AM  3   A.  No, sir.

     11:51AM  4   Q.  Did you contact the nursing home and say, hey, I want to

     11:51AM  5   see what happened.  I want to see if the Versatile 1 was put

     11:51AM  6   on right.  I want to see if there was any other problem.  Did

     11:52AM  7   do you that?

     11:52AM  8   A.  No, sir.

     11:52AM  9   Q.  And to your knowledge did anybody at BlueSky take any

     11:52AM 10   effort to find out what was causing these serious problems,

     11:52AM 11   these life threatening problems with patients on the Versatile

     11:52AM 12   1?

     11:52AM 13   A.  I don't know if they were life threatening, I don't know

     11:52AM 14   the details, but certainly myself nor anyone at BlueSky, to my

     11:52AM 15   knowledge, had contact information nor attempted to

     11:52AM 16   contacted -- contact those folks.

     11:52AM 17   Q.  Okay.  Okay.  Let's talk briefly about situations and

     11:52AM 18   we'll talk first -- we'll talk about situations that you've

     11:52AM 19   had with -- with Kinetic Concepts at trade shows because the

     11:52AM 20   jury heard Denney Ware -- and you were here when Denney Ware

     11:52AM 21   talked about it?

     11:52AM 22   A.  Yes, sir.

     11:52AM 23   Q.  About seeing you at a trade show.  And then the jury just

     11:52AM 24   saw Shannon Banes where she said she saw you at a couple of

     11:53AM 25   trade shows?
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     11:53AM  1   A.  Yes, sir.

     11:53AM  2   Q.  And you recognize both of those people, don't you?

     11:53AM  3   A.  Certainly after the video deposition, I recognized her

     11:53AM  4   and, of course, I had seen Mr. Ware off and on at different

     11:53AM  5   events over the years.  I recognize him.

     11:53AM  6   Q.  Okay.  Let's -- Let's put this in context, okay?  In June

     11:53AM  7   of 2002, you had left the employment of Medela and Mr. Weston

     11:53AM  8   got together with you and got to talking about maybe you had a

     11:53AM  9   future at BlueSky.  Do you remember that?

     11:53AM 10   A.  I left in January and at some point in the Spring I talked

     11:53AM 11   with Richard about what he was doing and I was unemployed and

     11:53AM 12   my wife elected to be the provider as I spent time with my son

     11:53AM 13   before he went to school and Richard said if you aren't

     11:53AM 14   successful in your job search, you know, I'm starting a

     11:54AM 15   company and I could probably use your help and -- so that's

     11:54AM 16   sort of how Richard and I --

     11:54AM 17   Q.  Well, let's -- I appreciate you telling that information.

     11:54AM 18   The bottom line is, you had worked -- you had contact with

     11:54AM 19   Mr. Weston in 2002 before you left Medela and then in the

     11:54AM 20   Spring, shortly after you left Medela, you had more contact

     11:54AM 21   with him and you talked about maybe there could be a deal

     11:54AM 22   where you can work for BlueSky.  Do you remember that?

     11:54AM 23   A.  Yes.

     11:54AM 24   Q.  Okay.  And your first assignment at BlueSky was in June of

     11:54AM 25   2002.  Do you remember that?
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     11:54AM  1   A.  Yes, sir.

     11:54AM  2   Q.  And in June of 2002, Mr. Weston asked you to represent

     11:54AM  3   BlueSky at a convention.  Do you remember that?

     11:54AM  4   A.  Yes, sir.

     11:54AM  5   Q.  And the convention he asked you to represent BlueSky at

     11:54AM  6   was a convention of the Wound Society.  Is that right?

     11:55AM  7   A.  It was a wound ostomy care nurse conference.

     11:55AM  8   Q.  I appreciate -- I never can pronounce the --

     11:55AM  9   A.  Certainly.

     11:55AM 10   Q.  The ostomy.  I never get it out.

     11:55AM 11   A.  Yes, sir.

     11:55AM 12   Q.  But it was dealing with wounds, correct?

     11:55AM 13   A.  Yes, sir.

     11:55AM 14   Q.  And the idea was you would be there at a booth and you

     11:55AM 15   would be there to, as best you could, answer any questions

     11:55AM 16   that people had about how BlueSky could help them heal wounds?

     11:55AM 17   A.  That's incorrect.

     11:55AM 18   Q.  Well, let me ask you.  Did you go to a trade show?

     11:55AM 19   A.  I went to a trade show.

     11:55AM 20   Q.  Did you go there and did you represent BlueSky?

     11:55AM 21   A.  I did represent BlueSky.

     11:55AM 22   Q.  And did -- were you the primary person in that booth

     11:55AM 23   representing BlueSky?

     11:55AM 24   A.  I was the only person at the booth representing BlueSky.

     11:55AM 25   Q.  And at that time did you know this was a trade show for
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     11:55AM  1   people in the wound care business?

     11:55AM  2   A.  Yes, sir, I did.

     11:55AM  3   Q.  And did you know that you were dealing with a pump that

     11:56AM  4   was manufactured by your old company Medela?

     11:56AM  5   A.  Yes, I did.

     11:56AM  6   Q.  And did it come to pass that at that trade show that

     11:56AM  7   Mr. Denney Ware came up to see you?

     11:56AM  8   A.  Yes, he did.

     11:56AM  9   Q.  And I think we'll see in both this trade show encounter

     11:56AM 10   and the trade show encounter you had with Mr. -- with

     11:56AM 11   Ms. Banes that there were a number of things that you agree

     11:56AM 12   on.  First, you agree that Mr. Ware came up and introduced

     11:56AM 13   himself, don't you?

     11:56AM 14   A.  He came to the booth twice, once by himself and once with

     11:56AM 15   a couple of other folks.  Yes, sir.

     11:56AM 16   Q.  He introduced himself to you?

     11:56AM 17   A.  Yes.

     11:56AM 18   Q.  And you understood that he was the chief executive officer

     11:56AM 19   of Kinetic Concepts?

     11:56AM 20   A.  Well, would you like me to give you my specific

     11:56AM 21   recollection?

     11:56AM 22   Q.  If you don't mind, I understand whatever -- and we'll have

     11:56AM 23   plenty of time to do it.  Before we break for lunch, I would

     11:57AM 24   just like to see what the points of agreement were and what

     11:57AM 25   the points of disagreement.  Is that fair?
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     11:57AM  1   A.  Yes, sir.

     11:57AM  2   Q.  Okay.  Did he tell you he was Denney Ware and he was the

     11:57AM  3   president of Kinetic Concepts?

     11:57AM  4   A.  Yes, he did.

     11:57AM  5   Q.  And you both agree that this was a short conversation, one

     11:57AM  6   or two minutes.  Is that right?

     11:57AM  7   A.  The first encounter was a short conversation, yes, sir.

     11:57AM  8   Q.  And Mr. Ware said he didn't raise his voice.  You don't

     11:57AM  9   have any recollection of him raising his voice, do you?

     11:57AM 10   A.  I don't recall him raising his voice, no, sir.

     11:57AM 11   Q.  Okay.  And you recall that at the end of this meeting that

     11:57AM 12   he gave you his card and said have Mr. Weston call me?

     11:57AM 13   A.  Yes, he did.

     11:57AM 14   Q.  Okay.  And the disagreement is is that -- and you both

     11:57AM 15   agree -- Let me be clear, you both agree that he asked you

     11:57AM 16   about your product?

     11:58AM 17   A.  Yes, sir.

     11:58AM 18   Q.  And you both agree that he mentioned the patents?

     11:58AM 19   A.  He made a statement that any use of suction in wounds

     11:58AM 20   violated the patents.

     11:58AM 21   Q.  Okay.  So, the disagreement, and you know -- you were here

     11:58AM 22   when he testified?

     11:58AM 23   A.  Yes, sir.  I heard his testimony.

     11:58AM 24   Q.  His testimony was he said, what are you going to do about

     11:58AM 25   the KCI patents.  Okay?  That's what he said.  Do you remember
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     11:58AM  1   him saying that?

     11:58AM  2   A.  He didn't ask us anything --

     11:58AM  3   Q.  Excuse me.  Do you remember what he said here I'm asking

     11:58AM  4   you?

     11:58AM  5   A.  Yes, I do.

     11:58AM  6   Q.  What he said here was in this brief conversation he asked

     11:58AM  7   you, well, what are you guys going to do about the KCI

     11:58AM  8   patents, the Wake Forest patents.  That's what he remembers

     11:58AM  9   and what he remembers you saying is you'll have to talk to

     11:58AM 10   Richard Weston, gave you the card and said have Richard Weston

     11:58AM 11   call me.  That's how he remembers it?

     11:58AM 12   A.  Yes.

     11:58AM 13   Q.  Both of you remember it to be a civil conversation, no

     11:58AM 14   yelling, no shouting, but your memory is he said that he,

     11:59AM 15   Denney Ware, invented suction and the patent for -- was for

     11:59AM 16   suction wounds and BlueSky can't be here.  That's your memory.

     11:59AM 17   Is that correct?

     11:59AM 18            MR. McCLANAHAN:  Your Honor, I think that's really a

     11:59AM 19   very compound question and I need to object.

     11:59AM 20            THE COURT:  I will sustain the compound question.

     11:59AM 21   BY MR. MACON:

     11:59AM 22   Q.  Is it your memory that Mr. Ware said I, Denney Ware,

     11:59AM 23   invented suction and the patent was for suctioning wounds and

     11:59AM 24   that BlueSky can't be here.  Is that your recollection?

     11:59AM 25   A.  Yes.  In fact, I had a hand-written note that I recall
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     11:59AM  1   him --

     11:59AM  2            MR. MACON:  Your Honor, if we may interrupt this

     11:59AM  3   right now on that issue, we -- we can either -- we can either

     11:59AM  4   talk about that in a moment or whatever.  That testimony is --

     11:59AM  5   we need to discuss what he's --

     11:59AM  6            THE COURT:  Okay.  Why don't you approach.  I'm not

     11:59AM  7   for sure --

     11:59AM  8            MR. MACON:  Okay.

     11:59AM  9            THE COURT:  -- what the issue is.  We'll do this

     12:00PM 10   off-the-record, and then if we need to, we'll do it on the

     12:00PM 11   record.

     12:00PM 12       (Off-the-record discussion.)

     12:01PM 13            THE COURT:  On the record, Mr. Roden, I'll -- for

     12:01PM 14   right now, there will be no testimony about this hand-written

     12:01PM 15   note and the hand-written note will be excluded until I can

     12:01PM 16   determine other issues regarding the note, so we won't refer

     12:01PM 17   to that at this time.

     12:01PM 18            MR. MACON:  Okay.

     12:01PM 19            THE COURT:  And it won't be a part of the testimony

     12:01PM 20   and it won't be a part of the evidence until I can make a

     12:01PM 21   further determination.

     12:01PM 22            MR. MACON:  Thank you, Your Honor.

     12:01PM 23   BY MR. MACON:

     12:01PM 24   Q.  Mr. Johnson, I don't know if you remember what we said

     12:01PM 25   just before then.  If you do, I -- I was just discussing the
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     12:01PM  1   difference between your memory of what happened at this

     12:01PM  2   meeting and Mr. Ware's memory.  Do you want me to go over it

     12:01PM  3   again or do you remember it?

     12:01PM  4   A.  No, sir, I -- I mean, you know, Mr. Ware's comments, you

     12:01PM  5   know, were somewhat similar to how I recall them and he did --

     12:01PM  6   he mentioned to me that, you know, these are his patents and I

     12:02PM  7   believe his statement specific was that anything having to do

     12:02PM  8   with wound and suction, it was our patent or it was my patent,

     12:02PM  9   something to that effect.

     12:02PM 10   Q.  That's the only difference.  You agree to what happened

     12:02PM 11   before then, you agree to the tone of voice.  You're agreeing

     12:02PM 12   to the length of time.  You are disagreeing to a couple of

     12:02PM 13   sentences that were said there.  Is that right?

     12:02PM 14   A.  As far as the language goes, there's maybe a little more

     12:02PM 15   to it.  I will answer that, sir.

     12:02PM 16   Q.  Okay.  Well, then let's -- Let's talk about what Ms. Banes

     12:02PM 17   had to say.

     12:02PM 18   A.  Yes.

     12:02PM 19   Q.  And let's see on this one if you agree about some things

     12:02PM 20   or you disagree.

     12:02PM 21   A.  All right, sir.

     12:02PM 22   Q.  Okay.  You agree that you were at a trade show in San

     12:02PM 23   Diego?

     12:02PM 24   A.  Yes, sir.

     12:02PM 25   Q.  And you agree that you went up to the KCI booth?
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     12:02PM  1   A.  Yes, sir.

     12:02PM  2   Q.  And you agree that nobody was in the KCI booth at that

     12:02PM  3   time?

     12:02PM  4   A.  Not to my recollection.

     12:02PM  5   Q.  And you agree that Kinetic Concepts had just come out with

     12:02PM  6   two brand new types of dressings?

     12:03PM  7   A.  I don't know that to be true only from listening to the

     12:03PM  8   recent testimony.

     12:03PM  9   Q.  Do you have any reason to doubt --

     12:03PM 10   A.  No.

     12:03PM 11   Q.  -- that.  And you agree that you took one of those

     12:03PM 12   dressings and at least took it in your hand, don't you?

     12:03PM 13   A.  I agree to examining the wares at the exhibit hall on the

     12:03PM 14   KCI table, yes, sir.

     12:03PM 15   Q.  And you agree that Ms. Banes, who was down -- who you

     12:03PM 16   couldn't see, came up to you and said, give me that foam back.

     12:03PM 17   Please give me that foam back I believe were her words.

     12:03PM 18   A.  As far as not seeing me, there are people milling around.

     12:03PM 19   I, of course, didn't know that it was a KCI rep and, yes, I

     12:03PM 20   did have the foam and, yes, she asked me to give it back to

     12:03PM 21   her and I did.

     12:03PM 22   Q.  And you agree that it was concealed.  You don't think you

     12:03PM 23   were doing it for a bad reason, but you agree you had the foam

     12:03PM 24   and it was concealed?

     12:03PM 25   A.  I don't agree that it was concealed.  Maybe obscured from
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     12:04PM  1   view --

     12:04PM  2   Q.  She couldn't see it?

     12:04PM  3   A.  I agree to that.

     12:04PM  4   Q.  She couldn't see it and you agree that she said, please

     12:04PM  5   give me back my foam?

     12:04PM  6   A.  Yes, sir.

     12:04PM  7   Q.  Now, you heard her say that you did more than that, that

     12:04PM  8   you took it, you looked around, and then you put it inside

     12:04PM  9   your -- your pocket and then she asked you for it and you

     12:04PM 10   denied that you had it and then she said it's in your coat

     12:04PM 11   under your arm and then you gave to it her.

     12:04PM 12            MR. McCLANAHAN:  Objection, Your Honor.  Compound.

     12:04PM 13            THE COURT:  The objection is sustained.

     12:04PM 14   BY MR. MACON:

     12:04PM 15   Q.  Do you recall her saying you took the foam and put it

     12:04PM 16   under your coat?

     12:04PM 17   A.  I recall what she said.

     12:04PM 18   Q.  Do you recall she said you were walking away with the new

     12:04PM 19   dressing under your coat.  Do you recall her saying that?

     12:04PM 20   A.  I recall her saying that.

     12:04PM 21   Q.  Do you recall her saying you walked with the dressing

     12:04PM 22   under your coat?

     12:04PM 23   A.  Those were her statements.

     12:04PM 24   Q.  And do you recall her saying please give me back the foam.

     12:05PM 25   Do you recall her saying that?
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     12:05PM  1   A.  Yes, sir.

     12:05PM  2   Q.  And you recall her saying that you said what phone?  What

     12:05PM  3   phone?  I don't have a phone.  Do you recall her saying that?

     12:05PM  4   A.  I don't know if I saw that just now but I've read her --

     12:05PM  5   the transcripts and just like the reporter said telephone, I

     12:05PM  6   mean, people commonly ask you to use your phone.  I don't

     12:05PM  7   recall any of that conversation, but I saw from her

     12:05PM  8   transcripts that that's what she asked me.  I do remember her

     12:05PM  9   saying that.

     12:05PM 10   Q.  If you had the foam, F O A M, in your hand, and somebody

     12:05PM 11   asked you to give her -- give back, and you know you didn't

     12:05PM 12   known that F O A M, did you?

     12:05PM 13   A.  I did not attempt to own --

     12:05PM 14   Q.  Did you know that you didn't own it?

     12:05PM 15   A.  It was a sample at a table that I was examining.

     12:05PM 16   Q.  Did you know that you didn't have a right to take that

     12:05PM 17   away?

     12:05PM 18   A.  I -- No.

     12:05PM 19   Q.  Oh, you didn't.  You thought you had the right to pick up

     12:05PM 20   that new dressing and walk away with it?

     12:06PM 21   A.  I didn't pick up the dressing and walk away with it.  I

     12:06PM 22   examined the dressing just like you would when you go to any

     12:06PM 23   conference you visit people's exhibits and just as BlueSky

     12:06PM 24   has, you know, their materials at conferences and other

     12:06PM 25   dressing manufacturers.  It's common that the nurses and the
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     12:06PM  1   attendees and reps that are there will walk by and examine,

     12:06PM  2   pick up literature and the samples are there and I'm not --

     12:06PM  3   Q.  Did you even know that this dressing was on the market or

     12:06PM  4   this -- were they showing you something that was brand new

     12:06PM  5   that was about to go to market.  Did you even know that?

     12:06PM  6   A.  No, sir.

     12:06PM  7   Q.  And is it your habit to go by and pick up things, not

     12:06PM  8   literature, but pick up product off of a booth if nobody's

     12:06PM  9   there?

     12:06PM 10   A.  If there are trade shows and manufacturers have everything

     12:06PM 11   from dressing samples to pens and literature out, it's very

     12:07PM 12   common off and on during the course of exhibits in any

     12:07PM 13   industry to visit and samples are on the table to take them.

     12:07PM 14   Q.  And is it -- do you believe it's okay to take things that

     12:07PM 15   are new and haven't been introduced to the market?

     12:07PM 16   A.  Well, once again, I didn't take it and I -- and it wasn't

     12:07PM 17   already that was new or -- or not on the market.

     12:07PM 18            MR. MACON:  Your Honor, it's 12:06.  I'm about to

     12:07PM 19   change subjects.

     12:07PM 20            THE COURT:  Okay.  That would be a good place for a

     12:07PM 21   recess.  Ladies and gentlemen, let's come back at 1:35.

     12:07PM 22   Remember, we'll go to 3:45 this afternoon.  All rise for the

     12:07PM 23   jury.  Thank you so much.  And let's -- you can keep right

     12:07PM 24   over here, Mr. Johnson.  That will be perfect.  Good work.

     12:07PM 25   Thank you, Mr. Ramirez.  If you will lead this jury out.
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     12:07PM  1       (Jury out.)

     12:08PM  2            THE COURT:  Thank you very much.  We'll be in recess

     12:08PM  3   until 1:35.  Thank you, Mr. Johnson.  You can step down.

     12:08PM  4            THE WITNESS:  Thank you, sir.

     12:08PM  5       (Recess.)
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             1       (Judge enters)

     12:50PM 2            THE COURT:  Thank you.  The jury will be in in just

      1:40PM 3  a moment.

      1:40PM 4            Mr. Johnson, the jury mentioned they were having a

      1:40PM 5  hard time hearing you.

      1:40PM 6            THE WITNESS:  Okay.

      1:40PM 7            THE COURT:  So if you would please talk in that

      1:40PM 8  microphone and give it a good push.

      1:40PM 9            THE WITNESS:  Yes, sir.

      1:40PM10            THE COURT:  Okay.  Let's bring the jury in.

      1:40PM11            MR. MACON:  Your Honor, there may be some

      1:40PM12  evidentiary issues that we have.

      1:40PM13            MR. SADLER:  There's some exhibit objections.  He's

      1:40PM14  going to let me know if he gets to them.

      1:40PM15            THE COURT:  Okay.

      1:40PM16       (Jury enters courtroom)

      1:40PM17            THE COURT:  Thank you so much, ladies and gentlemen.

      1:40PM18  I hope you had a good lunch.

      1:40PM19            And Mr. Johnson, if you'll please be seated.

      1:41PM20            And we're ready to proceed, sir.

      1:41PM21            MR. MACON:  Thank you, Your Honor.

      1:41PM22  BY MR. MACON:

      1:41PM23  Q.  Good afternoon, Mr. Johnson.

      1:41PM24  A.  Hello, Mr. Macon.

      1:41PM25  Q.  By June of 2002 you knew that Kinetic Concepts thought
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      1:41PM 1  that there might be a problem with the BlueSky device

      1:41PM 2  infringing upon its patents, didn't you?

      1:41PM 3  A.  I was a bit taken aback by --

      1:41PM 4  Q.  Did you understand my question?  Did you know, as of June

      1:41PM 5  2002, that Kinetic Concepts had a problem with BlueSky

      1:41PM 6  violating its patents?

      1:41PM 7  A.  I don't know that it had a problem with BlueSky violating

      1:41PM 8  its patents.  All I had was the pump at the conference.

      1:41PM 9  Q.  Okay.  Let's talk about this.  By September of 2003, this

      1:41PM10  lawsuit was filed.  You remember that?

      1:41PM11  A.  Yes, sir, absolutely.

      1:41PM12  Q.  And so by September of 2003 did you realize that Kinetic

      1:42PM13  Concepts believed that BlueSky violated its patents?

      1:42PM14  A.  Yes, sir.

      1:42PM15  Q.  And so since September of 2003 has BlueSky continued to

      1:42PM16  operate its business in the same way and continued to sell the

      1:42PM17  BlueSky system?

      1:42PM18  A.  We had several incarnations of the product, but we've

      1:42PM19  continued to do business, yes, sir.

      1:42PM20  Q.  And as a matter of fact, since the filing of this lawsuit,

      1:42PM21  has Medela continued to sell you the Vario pump, which you

      1:42PM22  relabel and then put as part of the BlueSky system and sell

      1:42PM23  it?

      1:42PM24  A.  Yes, sir.

      1:42PM25  Q.  And you haven't changed your method of doing business
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      1:42PM 1  since you found out that there was a thought you infringed the

      1:42PM 2  patents, and Medela hasn't changed the way they deal with you?

      1:42PM 3  A.  Not to my knowledge.

      1:42PM 4  Q.  Okay.  And both BlueSky and Kinetic Concepts sell their

      1:42PM 5  systems, their wound healing systems, throughout the United

      1:43PM 6  States; is that correct?

      1:43PM 7  A.  I believe so.

      1:43PM 8  Q.  Okay.

      1:43PM 9  A.  Yes.

      1:43PM10  Q.  Let's talk about you and let's talk briefly about your

      1:43PM11  personal background.

      1:43PM12  A.  Okay.

      1:43PM13  Q.  And we've already established that you don't have any

      1:43PM14  medical training or experience -- any medical training or

      1:43PM15  experience, do you?

      1:43PM16  A.  No license to practice any type of medicine, no, sir.

      1:43PM17  Q.  And you don't have any formal training, do you?

      1:43PM18  A.  I have a related credential, but it's in a different

      1:43PM19  field.

      1:43PM20  Q.  And -- well, I mean, if you want to talk about it, I don't

      1:43PM21  want to cut you off.  You want to tell us what your related

      1:43PM22  credential is that relates to wound care?

      1:43PM23  A.  That relates to wound care, I have no credential.

      1:43PM24  Q.  And you had no degrees or education in the medical field,

      1:43PM25  did you?
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      1:43PM 1  A.  No.  My bachelor of science is in business.

      1:43PM 2  Q.  Okay.  And as a matter of fact, the president of the

      1:43PM 3  company, Richard Weston, you know that he's not -- he doesn't

      1:43PM 4  have any real experience in health care?

      1:44PM 5  A.  He has a lot of experience in health care.

      1:44PM 6  Q.  Doesn't -- he's not formally trained in medicine of any

      1:44PM 7  kind, is he?

      1:44PM 8  A.  Not to my knowledge.

      1:44PM 9  Q.  And other -- we heard him talk about his CPR certificate.

      1:44PM10  But other than that, you don't know of any training he as a

      1:44PM11  health care professional?

      1:44PM12  A.  No, sir.

      1:44PM13  Q.  Okay.  And as a matter of fact, prior to the hiring of

      1:44PM14  Penny Campbell in June of 2005, there were no medically

      1:44PM15  trained professionals at BlueSky, were there?

      1:44PM16  A.  As an employee, Penny was our first hire that -- as a

      1:44PM17  wound care clinician.

      1:44PM18  Q.  Yes.  And so for the first three years, from April of 2002

      1:44PM19  all the way till June 2005, even though the name of the

      1:44PM20  company was BlueSky Medical, there were no medically trained

      1:44PM21  people who were employees, were there?

      1:44PM22  A.  As employees, no, sir.

      1:44PM23  Q.  And just to continue --

      1:45PM24  A.  Uh-huh.

      1:45PM25  Q.  -- the people who made the decisions about what were in

                                                                            2341

                                       Johnson - Direct

      1:45PM 1  these kits that we've seen thrown around, all the BlueSky

      1:45PM 2  kits, those people who made those decisions were Richard

      1:45PM 3  Weston and Tim Johnson; is that right?

      1:45PM 4  A.  We did have input from wound care nurses, one in

      1:45PM 5  particular.

      1:45PM 6  Q.  And is that Donna Lockhart?

      1:45PM 7  A.  Donna Goudberg Lockhart.

      1:45PM 8  Q.  Okay.  And we'll talk about her specific input.  I'm glad

      1:45PM 9  you brought that up.  Thank you.

      1:45PM10  A.  Okay.

      1:45PM11  Q.  And the people who designed and that edited the ads and

      1:45PM12  the marketing materials to go to doctors and nurses were

      1:45PM13  Richard Weston and Tim Johnson; is that right?

      1:45PM14  A.  Yes, sir.  I mean, if you consider, for example, the

      1:45PM15  Chariker-Jeter article, that wasn't written or edited by

      1:45PM16  BlueSky, but it was included in our marketing material.

      1:45PM17  Q.  Yes, sir.  And are you an expert on the Chariker-Jeter

      1:46PM18  article?

      1:46PM19  A.  No, sir.

      1:46PM20  Q.  Are you an expert on patents, patent law?

      1:46PM21  A.  No, sir.

      1:46PM22  Q.  You're not an expert in medicine.  You're not an expert in

      1:46PM23  patents.  So you really don't know how Chariker-Jeter applies

      1:46PM24  to Kinetic Concepts' patents, do you?

      1:46PM25  A.  I would contend that just because I'm not an expert,
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      1:46PM 1  doesn't give me some grasp, sir.  But I'm not an expert.

      1:46PM 2  Q.  Okay.  We'll give you an opportunity, and we'll talk about

      1:46PM 3  Chariker-Jeter later on today.  If I don't do it, remind me.

      1:46PM 4  I'm slipping a lot.

      1:46PM 5            Let's go through -- let's go through your history.

      1:46PM 6  As you said, your degree is in business administration from

      1:46PM 7  San Diego State, correct?

      1:46PM 8  A.  Yes.

      1:46PM 9  Q.  While you were in college, you worked at K-Mart and you

      1:46PM10  worked as a construction worker, like a lot of us did?

      1:46PM11  A.  Yes, sir.

      1:46PM12  Q.  And after you got out of college, you worked for a company

      1:46PM13  Cathcart?

      1:46PM14  A.  Well, it was a number of companies that eventually ended

      1:46PM15  up being under the umbrella of Marriott Facilities Health Care

      1:47PM16  Group which was a health care management company.  And it was

      1:47PM17  my first position, sort of started out in health care

      1:47PM18  administration.

      1:47PM19  Q.  But let's talk about it so we don't have any confusion.

      1:47PM20  A.  Okay.

      1:47PM21  Q.  When you say health care administration, you were working

      1:47PM22  primarily on the physical facilities, the laundry, the food

      1:47PM23  services.  You weren't working to help doctors make decisions

      1:47PM24  about medical care, were you?

      1:47PM25  A.  Not about care.  I eventually was very involved with
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      1:47PM 1  product standards committees.  But my primary role was that of

      1:47PM 2  support services administration and management.

      1:47PM 3  Q.  Okay.  When you talk about support services, we're talking

      1:47PM 4  about linen, we're talking about laundry, we're talking about

      1:47PM 5  food services, right?

      1:47PM 6  A.  Plant operations, engineering, grounds, maintenance.

      1:47PM 7  Q.  Areas where you didn't need to have any sort of medical

      1:47PM 8  knowledge?

      1:47PM 9  A.  Not in terms of practicing medicine with a patient, no,

      1:47PM10  sir.

      1:47PM11  Q.  And your company didn't provide any medical professional

      1:47PM12  services, did it?

      1:48PM13  A.  I don't believe that there were any medical professionals

      1:48PM14  within my first employer's offering of products and services.

      1:48PM15  Q.  Okay.  So then we come to 1990.  And as of that time you

      1:48PM16  don't have any medical experience.  And then in 1990 you get

      1:48PM17  hired by Merck?

      1:48PM18  A.  Yes, sir.

      1:48PM19  Q.  And you work for Merck as a salesman for five years.  And

      1:48PM20  then there's a merger, comes down to two people in your

      1:48PM21  territory.  And they decide they'll pick the other guy.  And

      1:48PM22  you get laid off.  He has a little bit more seniority, and you

      1:48PM23  get laid off; is that right?

      1:48PM24  A.  Yes, sir.

      1:48PM25  Q.  And then in your second -- in both of your first two
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      1:48PM 1  medical jobs you get involuntarily terminated; is that right?

      1:48PM 2  A.  Yes.

      1:48PM 3  Q.  Okay.  Your second job is with Medela, correct?

      1:49PM 4  A.  Yes, sir.

      1:49PM 5  Q.  And when you were with Medela, you're totally working in

      1:49PM 6  the breast pump area, correct?

      1:49PM 7  A.  The majority of my work was to represent the company in

      1:49PM 8  sales education of maternal child health products.  Breast

      1:49PM 9  pumps were the primary component, but they included specialty

      1:49PM10  feeding devices, phototherapy units, and we also sold general

      1:49PM11  suction units.

      1:49PM12  Q.  But isn't it true that virtually all of your work related

      1:49PM13  to breast pumps?

      1:49PM14  A.  The majority of it was specific to the breast pump product

      1:49PM15  line, yes.

      1:49PM16  Q.  Okay.  And we'll talk about one time when you got away

      1:49PM17  from that.  And you were a sales representative, correct?

      1:49PM18  A.  Yes, sir.

      1:49PM19  Q.  And ultimately, you got fired by Medela, didn't you?

      1:49PM20  A.  Offered a resignation, yes, sir.

      1:49PM21  Q.  Okay.  Offered -- is there a difference between being

      1:49PM22  offered a resignation and being fired?

      1:49PM23  A.  Well, if one does something, you know, criminal or

      1:50PM24  something that requires, you know, termination, you know, for,

      1:50PM25  you know, terrible reasons, it's one thing.  It's another
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      1:50PM 1  thing when a company recognizes, you know, the eight years of

      1:50PM 2  service that you put in, accepts your frustration and says,

      1:50PM 3  you're not happy.  Your manager says you're not happy.  You

      1:50PM 4  know, let's make this easy.  We're not going to terminate, but

      1:50PM 5  we think it's a good time to consider resignation.

      1:50PM 6  Q.  So you actually resigned, but you knew if you didn't

      1:50PM 7  resign, something bad might happen?

      1:50PM 8  A.  I don't know that to be certain.  But given the direction

      1:50PM 9  that the company was going, it would have been likely that I

      1:50PM10  may have been unvoluntarily terminated.

      1:50PM11  Q.  Okay.  So your first two jobs in the medical field, you

      1:50PM12  were involuntarily terminated, correct?

      1:50PM13  A.  Yeah.  My previous job the company that I worked for was

      1:50PM14  acquired by another company, and I was offered a different

      1:50PM15  territory.  Didn't want to move to Los Angeles.  I have a home

      1:51PM16  in San Diego.  So I elected to take their package as well.

      1:51PM17  Q.  Okay.  And you had worked at Medela for eight years?

      1:51PM18  A.  About, approximately seven and a half.

      1:51PM19  Q.  And so from what we've been hearing from the lawyers from

      1:51PM20  Medela, I expect you got -- what did you get?  A hundred

      1:51PM21  thousand dollars termination pay?  200,000?

      1:51PM22  A.  No, sir.  I don't know what their calculations, you know,

      1:51PM23  are based on.  But I believe it was in the area of as much as

      1:51PM24  three months.  I think I got two months of actual severance,

      1:51PM25  and I got vacation and sick time.  I recall it to be somewhere
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      1:51PM 1  between two and three months of income.

      1:51PM 2  Q.  And could you tell us approximately what did two or three

      1:51PM 3  months add up to at your salary range?

      1:51PM 4  A.  Take home pay?

      1:51PM 5  Q.  Yes.

      1:51PM 6  A.  As much as -- about $2,000, probably $2,000.

      1:51PM 7  Q.  So they gave you a check for -- or they gave you a gross

      1:52PM 8  of like four to six thousand dollars?

      1:52PM 9  A.  Something like that, yeah.

      1:52PM10  Q.  Okay.  And you were terminated as of the end of January,

      1:52PM11  2002; is that right?

      1:52PM12  A.  Yes, sir.

      1:52PM13  Q.  And then you had three months of severance, which took you

      1:52PM14  through the spring -- which took you through the spring of

      1:52PM15  2002; is that correct?

      1:52PM16  A.  Yes, sir.

      1:52PM17  Q.  And it was during that time, while you're working on

      1:52PM18  your -- on your severance, that you and Mr. Weston got

      1:52PM19  together and just started talking about BlueSky Medical?

      1:52PM20  A.  Correct.

      1:52PM21  Q.  Okay.  So you get terminated from Medela.  They give you

      1:52PM22  enough severance.  And then you start talking to Mr. Weston

      1:52PM23  during your severance time.

      1:52PM24            But let's step back.  Before you were terminated by

      1:52PM25  Medela, you and Mr. Weston began working on the possibility of
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      1:53PM 1  developing a wound VAC, didn't you?

      1:53PM 2  A.  The first thing that Richard asked me to help him with

      1:53PM 3  was, because of my knowledge in maternal child health field,

      1:53PM 4  to work in talking to OB/GYNs -- to talk about the use of a

      1:53PM 5  suction pump for vacuum delivery -- or I mean -- I'm sorry.

      1:53PM 6  It was for induction of labor.  Instead of giving a woman

      1:53PM 7  Pitocin, using a breast pump to help induce the natural labor

      1:53PM 8  process.

      1:53PM 9  Q.  Mr. Johnson, I appreciate that.  But if you'll listen to

      1:53PM10  my question, sir.  I really wish you'd listen to it.

      1:53PM11  A.  Okay.

      1:53PM12  Q.  Isn't it true that in January of 2002, while both you and

      1:53PM13  Richard Weston were employees of Medela, that the two of you

      1:53PM14  were involved in looking at the possibility of developing a

      1:53PM15  wound VAC business?

      1:53PM16  A.  That was not the intention.

      1:54PM17  Q.  Okay.  Well, let's just look.  Do you remember that in --

      1:54PM18  on January 10, 2002, you met -- or January 14 -- January 10 --

      1:54PM19  I'll start all over.  Do you remember on January 10, 2002,

      1:54PM20  that you met with Donna Lockhart, as you previously have said?

      1:54PM21  A.  Yes, I do remember.

      1:54PM22            MR. MACON:  Your Honor, may I approach?

      1:54PM23            THE COURT:  You may.

      1:54PM24  BY MR. MACON:

      1:54PM25  Q.  Mr. Johnson, I'm going to give you a book that has all the
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      1:54PM 1  documents, the complete documents, that I'm going to ask you

      1:54PM 2  about.  Now, we will put part of them on the screen from time

      1:54PM 3  to time, but I want you to have the whole document so that

      1:54PM 4  you'll never have a question, and you can look at it.  Is that

      1:54PM 5  fair?

      1:54PM 6  A.  Yes, sir.

      1:54PM 7  Q.  Thank you.  And if you'll look at Plaintiff's Exhibit 309.

      1:54PM 8  You see that they're in order?

      1:54PM 9  A.  Yes, sir.  Okay.

      1:55PM10  Q.  Did you find that document?  It's going to start off at --

      1:55PM11  A.  Yes, sir.

      1:55PM12  Q.  Okay.  You got the right one?

      1:55PM13  A.  Yes, sir, I do.

      1:55PM14  Q.  Okay.  And if at any time you want to read something else,

      1:55PM15  just tell me.

      1:55PM16  A.  Okay.

      1:55PM17  Q.  Okay.  And you see that this is an email from Richard

      1:55PM18  Weston, dated January 14, 2002, to Beat Moser.  Mr. Moser at

      1:55PM19  that time was an employee of the Swiss Medela company; is that

      1:55PM20  right?

      1:55PM21  A.  Yes.

      1:55PM22  Q.  And it's also to Mr. Urs Tanner.  He was the head of the

      1:55PM23  Swiss Medela company?

      1:55PM24  A.  Yes, sir.

      1:55PM25  Q.  And it's also a memo to Carr Lane Quackenbush.  And at
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      1:55PM 1  that time he was the head of the U.S. Medela company?

      1:55PM 2  A.  Correct.

      1:55PM 3  Q.  Okay.  And what Mr. Weston was doing, he said, here is a

      1:55PM 4  report from a meeting with an experienced person in wound

      1:55PM 5  care, Donna Lockhart.  This meeting gives very valuable

      1:56PM 6  information on the VAC, V-A-C, system and also information on

      1:56PM 7  prior art.

      1:56PM 8            Now, you know that you had a meeting on January 10

      1:56PM 9  with Ms. Lockhart?

      1:56PM10  A.  Correct.

      1:56PM11  Q.  And you know on January 10 you and Mr. Weston talked to

      1:56PM12  Donna Lockhart about the Kinetic Concepts VAC; is that

      1:56PM13  correct?

      1:56PM14  A.  The scope of Richard's time in the field was far more

      1:56PM15  broad than that.  We spent three days in the field calling on

      1:56PM16  hospitals, nursing homes, durable medical equipment companies

      1:56PM17  and looked at a number of ways in which the advanced suction

      1:56PM18  technology would move, one of which resulted in a meeting with

      1:56PM19  Donna where we talked about application of suction in wound

      1:56PM20  care.

      1:56PM21  Q.  Sir, let me ask you a specific question.  If you'll listen

      1:56PM22  to my question.  You're not answering my question.  If you'll

      1:57PM23  listen to my question, I'd really appreciate it.  Whatever

      1:57PM24  else you did or whatever else you're going to say, your own

      1:57PM25  lawyer can ask you.  I asked you a specific question.
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      1:57PM 1  A.  Okay.

      1:57PM 2  Q.  Isn't it true that on January 10, 2002 you and Richard

      1:57PM 3  Weston, employees of Medela, met with Donna Lockhart to talk

      1:57PM 4  about the KCI wound VAC?

      1:57PM 5  A.  No.

      1:57PM 6  Q.  Okay.  Let me read this sentence to you again.  This

      1:57PM 7  meeting gives very valuable information on the VAC, V-A-C,

      1:57PM 8  system.

      1:57PM 9            Do you understand VAC to refer to the Kinetic

      1:57PM10  Concepts wound VAC?

      1:57PM11  A.  Yes, sir, I do.

      1:57PM12  Q.  Was Mr. Weston telling the truth when he said that your

      1:57PM13  meeting gave you valuable information on the VAC?  Was he

      1:57PM14  telling the truth?

      1:57PM15  A.  Yes.  The discussion ended up discussing the KCI product.

      1:57PM16  And from my perspective as a field rep, I was facilitating a

      1:58PM17  meeting with a nurse that may have information about using a

      1:58PM18  suction source.  Now, in that discussion, of course, the KCI

      1:58PM19  product did come up.  The meeting wasn't intended to talk just

      1:58PM20  about the KCI product, as you're implying.

      1:58PM21  Q.  Sir, all I'm doing is I was reading what Mr. Weston said

      1:58PM22  the meeting was about.  And again, I'd like to ask you, if you

      1:58PM23  can, answer my question.

      1:58PM24  A.  I'm sorry.

      1:58PM25  Q.  Was Mr. Weston telling the truth when he said, this

                                                                            2351

                                       Johnson - Direct

      1:58PM 1  meeting gave valuable information on the VAC system?

      1:58PM 2  A.  Yes.

      1:58PM 3  Q.  Okay.  And was he telling the truth when he said, it also

      1:58PM 4  had -- gave information about prior art?

      1:58PM 5  A.  Yes.

      1:58PM 6  Q.  And the prior art that you were talking about was prior

      1:58PM 7  art concerning the KCI wound VAC; is that correct?

      1:58PM 8  A.  I believe it included.  It also talked about Dr. Spahn and

      1:58PM 9  her experience using suction in general with wound care.

      1:59PM10  Q.  Was it talking about prior art that Mr. Weston was trying

      1:59PM11  to find against the KCI wound VAC?

      1:59PM12  A.  I don't know if he was trying to find out information

      1:59PM13  against the KCI wound VAC.  But certainly, you know, as any

      1:59PM14  company would try to do, would be to find out --

      1:59PM15  Q.  Sir, I didn't ask you that question.  I appreciate -- just

      1:59PM16  answer my questions.  I understand you have a lot to say.

      1:59PM17  Just answer my question.  It'll go a lot faster.

      1:59PM18            Okay.  Can you turn to the Page 003, sir?

      1:59PM19  A.  003?

      1:59PM20  Q.  Yes, the third page.  At the top it says:  Report of

      1:59PM21  meeting with DG Consulting.  I'm sorry.  You're in the same --

      1:59PM22  you're in the same document.

      1:59PM23  A.  What was that number again?  I'm sorry.

      1:59PM24  Q.  It was 309, sir.

      1:59PM25  A.  The next page.
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      1:59PM 1  Q.  Do you see that?

      1:59PM 2  A.  Yes, I do.

      1:59PM 3  Q.  Okay.  And let's see all the different types of systems

      2:00PM 4  you were looking at.  If we look at the top, we see V-A-C

      2:00PM 5  system.  You understand that?

      2:00PM 6  A.  Yes, sir.

      2:00PM 7  Q.  And that conversation was about the Kinetic Concepts wound

      2:00PM 8  VAC, wasn't it?

      2:00PM 9  A.  Yes, sir.

      2:00PM10  Q.  And is there any discussion about any other project other

      2:00PM11  than the KCI wound VAC?  Let's try, first, on that first page.

      2:00PM12  Anything about any other system?

      2:00PM13  A.  Well, when we talked to Donna and asked her, her primary

      2:00PM14  discussion or one of the topics was about the KCI wound VAC.

      2:00PM15  And so that was reported.

      2:00PM16  Q.  Sir, that wasn't my question.  My question was, does this

      2:00PM17  memo indicate that you talked about going into any other area

      2:00PM18  other than the KCI wound VAC?

      2:00PM19  A.  Not this memo.

      2:00PM20  Q.  Okay.  So if Mr. Weston was keeping good notes, then all

      2:01PM21  you talked about at this meeting was the KCI wound VAC,

      2:01PM22  correct?

      2:01PM23  A.  I think, Mr. Macon, that a slide was also included.

      2:01PM24  Q.  It'll be there --

      2:01PM25            THE COURT:  Excuse me.  I think both of you are
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      2:01PM 1  talking over each other.

      2:01PM 2            THE WITNESS:  I'm sorry.

      2:01PM 3            THE COURT:  That's okay.  Now, what were you saying?

      2:01PM 4            THE WITNESS:  He asked if that was the only thing we

      2:01PM 5  talked about.  And I said, no, sir.  There's a slide that we

      2:01PM 6  also included from the discussion we had about Dr. Spahn.

      2:01PM 7            MR. MACON:  Absolutely.

      2:01PM 8            THE COURT:  Thank you, Mr. Johnson.

      2:01PM 9            Now, if you would, Mr. Macon.

      2:01PM10  BY MR. MACON:

      2:01PM11  Q.  Okay.  And Mr. Weston, again, try to answer my question.

      2:01PM12  A.  Mr. Johnson.

      2:01PM13  Q.  What did I call you?

      2:01PM14  A.  Mr. Weston.

      2:01PM15  Q.  I'm sorry.  I get the two of you confused.

      2:01PM16            Tell me how I can -- I just want you to answer my

      2:01PM17  questions.  Would you, please?

      2:01PM18  A.  Yes.

      2:01PM19  Q.  Goes a lot faster.

      2:01PM20            Okay.  And you learned at that meeting that the

      2:01PM21  expert, Ms. Lockhart, felt that the VAC worked very well,

      2:02PM22  correct?

      2:02PM23  A.  Those are her comments, yes, sir.

      2:02PM24  Q.  And you also heard that she said that it was a very cost

      2:02PM25  effective system.  You see that?
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      2:02PM 1  A.  Yes.

      2:02PM 2  Q.  And did you have any reason to disagree with her?

      2:02PM 3  A.  No.  I mean, her statement of 130 to 170 per day, I mean,

      2:02PM 4  kind of seems expensive.  But not delving into it, we, of

      2:02PM 5  course, would trust her judgment in saying it's cost

      2:02PM 6  effective.

      2:02PM 7  Q.  And you trusted her judgment then, and from this date

      2:02PM 8  forward you never did a comparison of the cost effectiveness

      2:02PM 9  of the KCI product versus the cost effectiveness of the

      2:02PM10  BlueSky, did you?

      2:02PM11  A.  A cost effectiveness study?

      2:02PM12  Q.  Yes, sir.

      2:02PM13  A.  A formal, clinical --

      2:02PM14  Q.  Yes, sir.  Did you ever do it?

      2:02PM15  A.  No.  We had not done that.

      2:03PM16  Q.  Okay.  So what you had to go for was the word of somebody

      2:03PM17  you respected who said the KCI wound VAC was very cost

      2:03PM18  effective.  And she also said that she felt that the VAC was

      2:03PM19  easy to use and that a patient or caregiver could be trained

      2:03PM20  to -- dressing changes in many cases.  Do you see that?

      2:03PM21  A.  Yes.  I saw that.

      2:03PM22  Q.  And you and Mr. Weston were talking to her about, maybe we

      2:03PM23  can do a rental program.  Maybe we can go into the wound care

      2:03PM24  program and do a rental program.  You remember that?

      2:03PM25  A.  I vaguely remember the discussion.
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      2:03PM 1  Q.  Well, now, Mr. Johnson, this is -- as you know, is one of

      2:03PM 2  the key issues in this case, that you and Mr. Weston and other

      2:03PM 3  people at Medela were already talking about doing negative

      2:03PM 4  pressure wound therapy in 2002 before you left.  You know

      2:03PM 5  that's a big issue in this case, don't you?

      2:03PM 6  A.  I know it's a big issue in the case, yes.

      2:04PM 7  Q.  And so now what you're telling this jury is, you vaguely

      2:04PM 8  remember that you and Mr. Weston and Ms. Lockhart talked about

      2:04PM 9  going into the negative pressure wound therapy business?

      2:04PM10  A.  If I may.  I'm sorry, Mr. --

      2:04PM11  Q.  I want to ask a question.  Do you not remember whether or

      2:04PM12  not you and Mr. Weston, while employees at Medela, talked

      2:04PM13  about going into the negative pressure wound therapy business?

      2:04PM14  A.  My recollection is that we talked about finding an area or

      2:04PM15  additional areas to use our suction pumps, and I spent three

      2:04PM16  days in the field doing just that with Mr. Weston.  These are

      2:04PM17  notes that he took at the meeting, he submitted.  I just

      2:04PM18  facilitated the meeting.

      2:04PM19  Q.  Mr. Weston, I don't think you're -- I'm sorry.  I keep

      2:04PM20  doing it.  Mr. Johnson.  Mr. Johnson, let me try it again.  Do

      2:04PM21  you remember that you and Mr. Weston, while employees of

      2:04PM22  Medela, had conversations about going into the negative

      2:05PM23  pressure wound therapy business and competing with Kinetic

      2:05PM24  Concepts?  Yes or no?

      2:05PM25  A.  I do not.
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      2:05PM 1  Q.  You don't remember that.

      2:05PM 2            Okay.  And so if these notes talk about going into

      2:05PM 3  the negative pressure wound therapy business, then they are in

      2:05PM 4  error?

      2:05PM 5  A.  I had never seen these notes, sir, before recently.  At

      2:05PM 6  the time I did not have any idea whether or not Mr. Weston or

      2:05PM 7  Medela was intending to go into the negative pressure wound

      2:05PM 8  therapy business.

      2:05PM 9  Q.  I'm not --

      2:05PM10  A.  After reading this memo, it's described.  I don't deny

      2:05PM11  what the memo says.  It's not my memo.

      2:05PM12  Q.  I understand.  And are you telling the jury that this is

      2:05PM13  the first time you've looked at this memo?

      2:05PM14  A.  No.  No, sir.  I've seen the memo previously, but I didn't

      2:05PM15  see it in 2002.  I don't believe this memo was copied to Tim

      2:05PM16  Johnson.

      2:06PM17  Q.  Mr. Johnson, I'm not saying whether you read this or not.

      2:06PM18  I'm asking you, did it happen?  Did you and Mr. Weston sit

      2:06PM19  down and try to map out what -- how you were going to do a

      2:06PM20  negative pressure wound therapy business while you were Medela

      2:06PM21  employees?

      2:06PM22  A.  No, sir, I did not.

      2:06PM23  Q.  Okay.  Then you see the paragraph that begins:  Rental

      2:06PM24  program?

      2:06PM25  A.  Yes, sir.
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      2:06PM 1  Q.  And it discussed whether Medela could set up a rental

      2:06PM 2  station program like we did with breast pumps.  And Ms.

      2:06PM 3  Lockhart had questions about whether it was ethical to do

      2:06PM 4  that.  You remember her having questions about whether what

      2:06PM 5  you were doing was ethical?

      2:06PM 6  A.  I don't remember the specifics of the conversation.  From

      2:06PM 7  reading this memorandum, I can infer that.

      2:06PM 8  Q.  Okay.  Well, let's look and let's see what she had

      2:06PM 9  questions about what you were doing being unethical.  You see

      2:06PM10  the last sentence?  "Differences between breast pump rental

      2:06PM11  and negative pressure wound therapy are."  Do you see that at

      2:07PM12  least Mr. Weston's memory of this meeting, taken four days

      2:07PM13  later, was that you were looking at the existing business of

      2:07PM14  Medela, breast pumps, and you were comparing that with

      2:07PM15  negative pressure wound therapy?

      2:07PM16  A.  That would make sense.

      2:07PM17  Q.  Yeah, it surely would.  And you knew that at that time

      2:07PM18  there was one company that was known for negative pressure

      2:07PM19  wound therapy; is that correct?

      2:07PM20  A.  I did after this meeting.  They had a commercial product.

      2:07PM21  Yes, sir.

      2:07PM22  Q.  And the name of that company was Kinetic Concepts?

      2:07PM23  A.  Yes, sir.

      2:07PM24  Q.  And the name of that product was the wound VAC; is that

      2:07PM25  correct?
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      2:07PM 1  A.  Yes, sir.

      2:07PM 2  Q.  And you've heard testimony that at this time the KCI wound

      2:07PM 3  VAC was synonymous with negative pressure wound therapy?

      2:07PM 4  A.  At that time?  No, sir, I could not make that statement.

      2:07PM 5  Q.  Did you learn later that negative pressure wound therapy

      2:07PM 6  was synonymous with Kinetic Concepts' wound VAC?

      2:08PM 7  A.  I learned later that they were associated to a certain --

      2:08PM 8  Q.  Okay.  And if you look down that list, the next thing that

      2:08PM 9  comes up is, how are you and Mr. Weston and Medela going to

      2:08PM10  design a new pump?  Do you see that?

      2:08PM11  A.  Yes, sir.

      2:08PM12  Q.  And it's suggestions for a proper design of a new pump for

      2:08PM13  negative pressure wound therapy.  And do you remember that

      2:08PM14  your discussion was that it needed to be quiet?

      2:08PM15  A.  Once again, I don't mean to give you more of an answer

      2:08PM16  than you need.  But any discussion that we would have about a

      2:08PM17  pump for any application would be a more modern, more

      2:08PM18  wearable, lighter pump.  And, obviously, if it was going to be

      2:08PM19  used in the wound care field, it would be a discussion about

      2:08PM20  how to improve and add value to a pump.

      2:08PM21  Q.  And this was a pump that you were going to go into the

      2:08PM22  negative pressure wound therapy business with, correct?

      2:09PM23  A.  I did not have any specific knowledge of that.  I mean, I

      2:09PM24  was facilitating a meeting, Mr. Macon.  I --

      2:09PM25  Q.  You participated in this meeting and -- or did Mr. Weston
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      2:09PM 1  and Ms. Lockhart go over in a corner and not talk to you about

      2:09PM 2  it?

      2:09PM 3  A.  No, sir.

      2:09PM 4  Q.  They all talked about it in front of you.  And they talked

      2:09PM 5  about, we want to go into the negative pressure wound therapy

      2:09PM 6  business?

      2:09PM 7  A.  That wasn't the discussion.

      2:09PM 8  Q.  Okay.  But these are what the notes say, correct?

      2:09PM 9  A.  If you work with a coworker and you meet with a physician

      2:09PM10  or a nurse, you may just be there facilitating the contact for

      2:09PM11  whatever potential opportunity; whereas, a person from

      2:09PM12  corporate may have another -- another reason for getting

      2:09PM13  information.  I mean, understand, I was a field sales rep that

      2:09PM14  was, as you indicated, primarily dealing with the

      2:09PM15  breast-feeding market.  And knowing suction and having

      2:09PM16  contacts in the wound care field from my former days, I was

      2:09PM17  called on and spent time in the field with Mr. Weston.

      2:09PM18  Q.  Thank you very much.  I didn't ask you a question.  But

      2:10PM19  thank you very much.  Now, let's get to a question.  Okay?

      2:10PM20  A.  Okay.

      2:10PM21  Q.  Do you deny that what Mr. Weston was talking about was

      2:10PM22  starting a new business for negative pressure wound therapy

      2:10PM23  inside Medela?

      2:10PM24  A.  I would assume from this memo that he's looking for other

      2:10PM25  markets for suction pumps, yes, sir.
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      2:10PM 1  Q.  And in this memo the only market he talks about is

      2:10PM 2  negative pressure wound therapy, correct?

      2:10PM 3  A.  Negative pressure wound therapy specifically or wound care

      2:10PM 4  suction pumps, yes.

      2:10PM 5  Q.  And the only company he talks about in that area is

      2:10PM 6  Kinetic Concepts, isn't it?

      2:10PM 7  A.  Yes.

      2:10PM 8  Q.  Okay.  So you continue -- and if you turn to the next

      2:10PM 9  page, you see prior art.  And this is what you wanted to talk

      2:10PM10  about.  You see that -- you remember that at that meeting you

      2:11PM11  and Mr. Weston and Ms. Lockhart talked about what might be

      2:11PM12  prior art to the Kinetic Concepts wound VAC, didn't you?

      2:11PM13  A.  Yes, sir.

      2:11PM14  Q.  Okay.  And you were -- Mr. Weston, it was clear, was doing

      2:11PM15  an extensive examination to see what he could do vis-a-vis the

      2:11PM16  Argenta patents?

      2:11PM17  A.  I do not know that.

      2:11PM18  Q.  Well, you at least knew at this meeting he was trying to

      2:11PM19  get all the information he could to find out a way to deal

      2:11PM20  with the Argenta patents?

      2:11PM21  A.  Mr. Macon, I don't know specifically if Mr. Weston in his

      2:11PM22  mind said, I'm going to find information about the Argenta

      2:11PM23  patents.  An hour before we were at Alvarado Hospital looking

      2:11PM24  at fluid disposal systems and central services.  God knows

      2:11PM25  what information he was gathering there.  But I know in this
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      2:11PM 1  case there was no discussion with me about an Argenta patent.

      2:11PM 2  The discussion with me is about Medela needs to take its

      2:12PM 3  suction pumps into new and unique areas.

      2:12PM 4  Q.  And so in -- on January 10, 2002, you were part of the

      2:12PM 5  idea that one of the new areas, and the only one reported in

      2:12PM 6  this memo, was to take it into negative pressure wound

      2:12PM 7  therapy, correct?

      2:12PM 8  A.  Certainly.

      2:12PM 9  Q.  And the way to do that was to somehow knock out or do

      2:12PM10  something with respect to the KCI patents?

      2:12PM11  A.  Well, it's good business to understand historical use,

      2:12PM12  search prior art.  I think -- and you constantly reference

      2:12PM13  getting around patents, which we determined is --

      2:12PM14  Q.  Did I ask you that question?  I'm sorry.  I didn't

      2:12PM15  remember it.

      2:12PM16  A.  I'm sorry.

      2:12PM17  Q.  Sir, let's talk about this.  You must have had a lot of

      2:12PM18  experience, because you wanted to talk about it.  But do you

      2:12PM19  have a lot of experience in examining patents?

      2:12PM20  A.  No, sir.

      2:12PM21  Q.  But prior to the time you had this meeting with Mr. Weston

      2:12PM22  to figure out how to get at the KCI patents, had you ever been

      2:13PM23  involved, in a business sense, with a patent?

      2:13PM24  A.  One, I don't think it was meaning to get around patents.

      2:13PM25  Q.  I didn't use that word, sir.  That must be on your mind.
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      2:13PM 1  I didn't ask that.

      2:13PM 2  A.  That's what you said, sir.

      2:13PM 3            THE COURT:  Okay.  You all --

      2:13PM 4            MR. MACON:  Thank you, sir.

      2:13PM 5            THE COURT:  -- slow it down a little bit.  Would you

      2:13PM 6  ask your question again.

      2:13PM 7            MR. MACON:  I'll ask him.

      2:13PM 8  BY MR. MACON:

      2:13PM 9  Q.  Prior to this meeting where you discussed the Kinetic

      2:13PM10  Concepts patents, had you ever been involved with patents

      2:13PM11  before?

      2:13PM12  A.  No, sir.

      2:13PM13  Q.  So you didn't have any knowledge at this time about what

      2:13PM14  it means to get around a patent, what it means to infringe a

      2:13PM15  patent, did you?

      2:13PM16  A.  I don't know if I ever had read a patent before -- into

      2:13PM17  this lawsuit.

      2:13PM18  Q.  So when you say it's business -- good business practice is

      2:13PM19  to get around a patent, you were just basing that on what

      2:13PM20  you've learned since you've been part of BlueSky and working

      2:13PM21  with Richard Weston, aren't you?

      2:13PM22  A.  I didn't say it's good business practice to look how to

      2:13PM23  get around a patent.  I said, it's good business practice to

      2:13PM24  understand the market and look at how devices might be used

      2:14PM25  and what other devices are out there.
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      2:14PM 1  Q.  Do you think it's good business practice and ethical to

      2:14PM 2  get around a patent while you're talking to people for a

      2:14PM 3  business proposition?

      2:14PM 4  A.  You keep claiming get around this language -- to get

      2:14PM 5  around a patent.  To evaluate a patent, to look at ways to

      2:14PM 6  launch a product in a market, respecting another company's

      2:14PM 7  patent, that's good business.

      2:14PM 8  Q.  And you had done how much of that good business as of

      2:14PM 9  2002?

      2:14PM10  A.  Myself, none, sir.

      2:14PM11  Q.  Okay.  Thank you.  Well, let's see what else.  In addition

      2:14PM12  to talking about this prior art, talked about clinical trials.

      2:14PM13  Do you see that?

      2:14PM14  A.  Yes, sir.

      2:14PM15  Q.  Now, by this time, at least in Mr. Weston's mind, they'd

      2:14PM16  already made a determination that he was going to have a new

      2:14PM17  negative pressure wound therapy system, correct?

      2:14PM18  A.  I don't know what was in his mind.

      2:14PM19  Q.  Well, the good news is you don't have to ask him because

      2:14PM20  he's got it written down.

      2:14PM21  A.  According to what he wrote down.

      2:14PM22  Q.  I'm sorry.

      2:14PM23            THE COURT:  Okay.  Slow down.  Do you have a

      2:15PM24  response to that?

      2:15PM25            THE WITNESS:  Just according to what is written
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      2:15PM 1  down, sir.  Yes, I see that he wrote it down.

      2:15PM 2            THE COURT:  Okay.

      2:15PM 3  BY MR. MACON:

      2:15PM 4  Q.  You see that Mr. Weston said that, clinical trials would

      2:15PM 5  be important to show how well our new system would work.  Do

      2:15PM 6  you see that?

      2:15PM 7  A.  Yes.

      2:15PM 8  Q.  And I assume that Donna Lockhart told you that in the

      2:15PM 9  medical community, clinical trials were very important?

      2:15PM10  A.  Did she write this down?  I don't know what she told us

      2:15PM11  specifically, sir.

      2:15PM12  Q.  Okay.  Did you understand in 2002 that clinical trials

      2:15PM13  were important?

      2:15PM14  A.  I believe that they are important.

      2:15PM15  Q.  And yet, BlueSky Medical has not had a randomized clinical

      2:15PM16  trial as of today, has it?

      2:15PM17  A.  I believe the Judge has made a request to not discuss.

      2:15PM18  Q.  Okay.  That's fine.  That's fine.

      2:15PM19            Do you -- did you understand what Medela's new

      2:16PM20  system -- how it would work, as of -- as of January 2002?

      2:16PM21  A.  No, sir.

      2:16PM22  Q.  Did Mr. Weston tell you -- when he was saying he wanted to

      2:16PM23  see how well the new system would work, did he tell you what

      2:16PM24  was going to happen?

      2:16PM25  A.  No, sir.
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      2:16PM 1  Q.  Okay.  And let's move along.  Okay?  Then shortly after

      2:16PM 2  that, you leave Medela, correct?

      2:16PM 3  A.  Yes, sir.

      2:16PM 4  Q.  And during the time that you still have -- that you are

      2:16PM 5  still receiving your separation payments, you talk to Mr.

      2:16PM 6  Weston.  Mr. Weston asked you to work a trade show for him?

      2:16PM 7  A.  Yes, later on.  He was having a baby, and he asked if I

      2:16PM 8  wanted to go to this trade show.

      2:16PM 9  Q.  Okay.  And so you did that, correct?

      2:16PM10  A.  Yes, sir.

      2:16PM11  Q.  And then Mr. Weston says, I'd like for you to sell some of

      2:17PM12  our pumps.  Do you remember that?

      2:17PM13  A.  Yes, sir.  He said if I don't have a great job

      2:17PM14  opportunity, maybe he would give me commission if I could sell

      2:17PM15  pumps for him.

      2:17PM16  Q.  And you made some efforts to sell some pumps?

      2:17PM17  A.  Yes, sir.

      2:17PM18  Q.  And then in 2003 you became a full-time employee?

      2:17PM19  A.  At some point in 2003 I did become a full-time employee.

      2:17PM20  Q.  Yes, sir.  And at that point you learned that the wound

      2:17PM21  VAC stood for the KCI wound VAC.  People knew wound VAC to

      2:17PM22  refer to the KCI product.  You understood that, correct?

      2:17PM23  A.  Yes, sir, I did.

      2:17PM24  Q.  And -- but yet, BlueSky called their product the Wound

      2:17PM25  Vacuum; is that correct?

                                                                            2366

                                       Johnson - Direct

      2:17PM 1  A.  No, sir, not until a year and a half later.  In the fall

      2:17PM 2  of 2004 the FDA gave us an approval to call our device the

      2:18PM 3  Wound Vacuum system.

      2:18PM 4  Q.  We'll check out and see if that's exactly what happened.

      2:18PM 5  That's what your lawyers say, and we can focus on that.

      2:18PM 6  A.  Okay.

      2:18PM 7  Q.  But you also knew at that time that KCI was well known as

      2:18PM 8  the wound VAC, correct?

      2:18PM 9  A.  I began to learn that, yes, sir.

      2:18PM10  Q.  And then you also knew what VAC, V-A-C, stood for,

      2:18PM11  correct?

      2:18PM12  A.  Correct.

      2:18PM13  Q.  You knew that it stood for vacuum assisted closure?

      2:18PM14  A.  Correct.

      2:18PM15  Q.  And you also knew that NPWT, negative pressure wound

      2:18PM16  therapy, at that time was synonymous with the KCI product; is

      2:18PM17  that correct?

      2:18PM18  A.  Yes, sir.

      2:18PM19  Q.  So knowing that those three things meant KCI product, that

      2:18PM20  is to say wound VAC, NPWT and vacuum assisted closures, all

      2:18PM21  that meant wound VAC to the world, BlueSky went out and paid

      2:18PM22  some money to Google and other search engines, didn't they?

      2:19PM23  A.  Yes, sir.  Richard managed the website and used some key

      2:19PM24  word searches to try to get us hits on the website.

      2:19PM25  Q.  Well, let's make sure we understand.  If you go to Google
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      2:19PM 1  and you pay them money, then they will put your name, your web

      2:19PM 2  at the top.  And so as an example, if -- do you understand

      2:19PM 3  that if Pepsi-Cola paid Google some money and said, every time

      2:19PM 4  somebody wants to look for Coca-Cola, looks for their website,

      2:19PM 5  I want you to send them to the Pepsi website -- you understand

      2:19PM 6  that?

      2:19PM 7  A.  Yeah.  It's advertising.  If you're looking for a truck

      2:19PM 8  and you put Ford and Chevy, and you have the pointers that go

      2:19PM 9  to your site --

      2:19PM10  Q.  It's not really -- it'd be one thing if you put a truck.

      2:19PM11  But don't you think -- don't you see something inherently

      2:19PM12  wrong with, when people want to find Coca-Cola, that they're

      2:19PM13  sent to the Pepsi site?  Don't you see something inherently

      2:20PM14  wrong with that?

      2:20PM15  A.  You know, not necessarily.  I mean, it's a consumer,

      2:20PM16  marketing driven, you know, means --

      2:20PM17  Q.  Well, that's the way you feel.  And because that's the way

      2:20PM18  you and Mr. Weston felt, what you did was you took the three

      2:20PM19  words that were synonymous with Kinetic Concepts, you took

      2:20PM20  those three words and you paid Google and the other search

      2:20PM21  engines so if somebody -- if some consumer, some doctor, some

      2:20PM22  nurse wanted to find out something about KCI or wanted to find

      2:20PM23  out something about the wound VAC or negative pressure wound

      2:20PM24  therapy or vacuum assisted closure, and they typed those in on

      2:20PM25  their computer, they'd go to the BlueSky site; isn't that
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      2:20PM 1  right?

      2:20PM 2  A.  No, sir.  What would happen is on a Google page, you would

      2:20PM 3  go to a page of about ten sites with the word VAC or

      2:20PM 4  closure -- if you typed in VAC on your -- on your Google, you

      2:21PM 5  may get any number of related --

      2:21PM 6  Q.  And what would be the top one?

      2:21PM 7  A.  I don't know today.

      2:21PM 8  Q.  At the time you paid Google to do it, isn't it true that

      2:21PM 9  BlueSky would have been the top one?

      2:21PM10  A.  I'm not sure how they -- how they work.  But when you,

      2:21PM11  like, pay, like, for the word for the day or for a week,

      2:21PM12  whatever you buy as far as words, you may be hit as the first

      2:21PM13  related word, number one, as opposed to number ten.

      2:21PM14  Q.  Okay.  I mean, actually -- anyway.  So you first do that.

      2:21PM15  But then you do something else to make sure that people who

      2:21PM16  want to find the KCI product go to you.  You actually set up

      2:21PM17  your own website, and you set up a website using a name that

      2:21PM18  is synonymous with the KCI wound VAC.  You set up a website

      2:21PM19  called nwpt.com.  And so people, as you've said, believe that

      2:22PM20  that refers to the KCI wound VAC -- they come in --

      2:22PM21            MR. SADLER:  Excuse me, Your Honor.  This is now

      2:22PM22  eight lines.  And I don't hear a question.  Could we please go

      2:22PM23  back to question and answer?

      2:22PM24            MR. MACON:  Your Honor, if I'm not getting

      2:22PM25  interrupted, I'd like to finish my sentence.  I believe that
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      2:22PM 1  what I've done is consistent with what other people have done.

      2:22PM 2  Let me ask a question.

      2:22PM 3            THE COURT:  Well, let's -- I'm just worried that

      2:22PM 4  there's several facets to the question.

      2:22PM 5            MR. MACON:  That's fair enough.  Let me do it.  I

      2:22PM 6  messed up again, Your Honor.  I apologize.

      2:22PM 7            THE COURT:  Okay.  No problem.  If you would.

      2:22PM 8  BY MR. MACON:

      2:22PM 9  Q.  So now if somebody wanted to find KCI wound VAC by typing

      2:22PM10  in NWPT, then whose website would they end up on?

      2:22PM11  A.  In the beginning of 2006, after we had received a Medicare

      2:22PM12  Part B approval to have negative pressure wound therapy, we

      2:23PM13  created a website with various information about negative

      2:23PM14  pressure wound therapy.  And I may be getting into an area

      2:23PM15  that the Judge has instructed us not to discuss but --

      2:23PM16  Q.  It'd probably be better if you answer my question.  The

      2:23PM17  question was, if you typed in the words that were synonymous

      2:23PM18  with the KCI wound VAC, that is NWPT, if you'd typed those in,

      2:23PM19  whose website would you end up on?

      2:23PM20  A.  If you type in NPWT, as of 2006 --

      2:23PM21  Q.  Yes, sir.

      2:23PM22  A.  -- you would go to a website that is sponsored by BlueSky.

      2:23PM23  Q.  Okay.  And do you think that's right?  If people think

      2:23PM24  that NWPT is synonymous with KCI, do you think it's right for

      2:23PM25  you to put a website out with that name?  Is that what you
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      2:23PM 1  think?

      2:23PM 2  A.  Often the generic term becomes common knowledge.  And I

      2:23PM 3  don't want to take away from, you know, what you're trying to

      2:24PM 4  ask me here, but --

      2:24PM 5  Q.  Just answer my question.

      2:24PM 6  A.  -- elevator, escalator, refrigerator, negative pressure

      2:24PM 7  wound therapy can be defined scientifically or medically.  The

      2:24PM 8  fact that it's synonymous with a commercial product from the

      2:24PM 9  early onset is one issue.

      2:24PM10  Q.  You agree -- let's just make sure what we agree on.  You

      2:24PM11  agree that NWPT was synonymous with the wound VAC?

      2:24PM12  A.  NPWT has been associated with the wound VAC from KCI.

      2:24PM13  Q.  Thank you very much.  Now, let's go back to --

      2:24PM14            THE COURT:  Is this a good --

      2:24PM15            MR. MACON:  It's a perfect time.

      2:24PM16            THE COURT:  -- time for a break?

      2:24PM17            Okay.  Ladies and gentlemen, thank you for your good

      2:24PM18  attention.  Let's take a recess.  We'll come back at 2:45, and

      2:24PM19  then we'll go for an hour, to 3:45.  I think that's right.

      2:24PM20  Yes.  All rise for the jury.  And Mr. Ramirez, if you would.

      2:25PM21       (Jury leaves courtroom)

      2:25PM22            THE COURT:  Mr. Weston, please be seated.  Take the

      2:25PM23  witness stand again.  I am -- please be seated.

      2:25PM24            MR. SADLER:  It's Mr. Johnson.

      2:25PM25            THE COURT:  Mr. Johnson, yes.  Thank you.  Mr.
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      2:25PM 1  Johnson.  You've got me doing it.

      2:25PM 2            Okay.  I'm concerned about these areas that -- help

      2:25PM 3  me with this.  What are you being asked to get into that I

      2:25PM 4  have limined out?  Can we help me with this?

      2:25PM 5            MR. MACON:  He has not -- he is volunteering and

      2:25PM 6  attempting to get into the CMS, the FDA.  He is continuously

      2:25PM 7  volunteering and attempting to get into areas of this -- Your

      2:25PM 8  Honor, I'm sure it's on his own.  I'm sure his attorney would

      2:25PM 9  not do it.  But I would like the Court to instruct him not

      2:25PM10  to -- he has volunteered, several occasions, things that

      2:25PM11  violate this Court's limine order.

      2:26PM12            THE COURT:  Okay.  Let me just ask Mr. Johnson to

      2:26PM13  make sure.  Mr. Johnson, what are you thinking you're about to

      2:26PM14  violate?  What instruction?

      2:26PM15            THE WITNESS:  Your Honor, I was under the impression

      2:26PM16  that I am not to discuss the Cleveland Clinic comparative,

      2:26PM17  randomized, controlled trial.  And I was --

      2:26PM18            THE COURT:  And the reason -- the reason for that

      2:26PM19  is, as I understand, that clinic's trials are not completed?

      2:26PM20            THE WITNESS:  No, sir.  They only have eight

      2:26PM21  patients done at this point.

      2:26PM22            THE COURT:  Okay.  Okay.  And is that -- is that

      2:26PM23  your concern, you're about to get into that -- those trials?

      2:26PM24            THE WITNESS:  Well, the instructions said to exclude

      2:26PM25  that from discussion.  And if Mr. Macon asks me about a
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      2:26PM 1  randomized controlled study, we do have results.  It's not a

      2:26PM 2  completed study, but we do have results.  And I don't want to

      2:26PM 3  not tell the truth to him, but I don't want to violate your

      2:26PM 4  order.

      2:26PM 5            THE COURT:  Okay.

      2:26PM 6            MR. MACON:  Your Honor, that question was very

      2:26PM 7  clear.  Have there been any completed clinical studies?  And

      2:26PM 8  he very purposefully did the other one.

      2:27PM 9            THE COURT:  Well, I realize people see this

      2:27PM10  differently.  And I understand.  If we're talking about

      2:27PM11  completed studies, then you don't have to worry about talking

      2:27PM12  about the Cleveland trials because that trial's not completed.

      2:27PM13  But I understand.  I appreciate your wanting to be careful.

      2:27PM14            What is your -- apparently, you have another

      2:27PM15  concern.  Is it to talk about -- help me with that.

      2:27PM16            THE WITNESS:  Well, the Medicare reimbursement

      2:27PM17  negative pressure wound therapy, and to what extent I should

      2:27PM18  respond without opening the door, I guess, to some sort of --

      2:27PM19            THE COURT:  Well, we -- and I understand.  We

      2:27PM20  have -- because it got opened a long time ago, you can talk

      2:27PM21  about the fact that the FDA has approved your product for

      2:27PM22  wound therapy.  So you can talk -- you can't go -- you can't

      2:27PM23  get into that in great detail, but you can talk about that.

      2:27PM24  They have approved your product.

      2:27PM25            MR. MACON:  My understanding of the Court's order,
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      2:27PM 1  and what Mr. McClanahan has adhered to, is he can say it.

      2:28PM 2  Now, he's gratuitously throwing it in in every other sentence.

      2:28PM 3  But he can say it.  But my understanding was we're not to go

      2:28PM 4  into detail either way.

      2:28PM 5            THE COURT:  Right.  We're not to go into detail.

      2:28PM 6  But it can be discussed.

      2:28PM 7            MR. MACON:  It can be stated.

      2:28PM 8            THE COURT:  Right.

      2:28PM 9            MR. MACON:  And he's done it now three times.

      2:28PM10            THE COURT:  Okay.  Well, I just -- if you have --

      2:28PM11            THE WITNESS:  I'm sorry.

      2:28PM12            THE COURT:  -- questions about that, of course, you

      2:28PM13  should raise it.  But you can talk about the fact that the FDA

      2:28PM14  has approved your product for wound therapy, so -- but getting

      2:28PM15  into the details of all that and so forth, I'm keeping that

      2:28PM16  out.

      2:28PM17            THE WITNESS:  Okay.

      2:28PM18            THE COURT:  And as far as completed studies are

      2:28PM19  concerned, the Cleveland study is not completed.  If he asks

      2:28PM20  you for any ongoing studies, then, of course, you shouldn't do

      2:28PM21  that.

      2:28PM22            MR. MACON:  Then shoot me first, Your Honor.

      2:28PM23            THE COURT:  Okay.  That's fine.  Okay.  Thank you,

      2:28PM24  Mr. Johnson.  Thank you, Mr. Johnson.

      2:28PM25            THE WITNESS:  Thank you.
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      2:28PM 1            MR. MACON:  Your Honor, I think at some point we

      2:28PM 2  need to talk about these exhibits --

      2:28PM 3            THE COURT:  Okay.

      2:28PM 4            MR. MACON:  -- pretty soon.  It doesn't have to

      2:28PM 5  be -- and also, Ms. Gulde has somebody to introduce you to.

      2:29PM 6            THE COURT:  Okay.  Well, thank you, Mr. Johnson.

      2:29PM 7  You may step down.  It happens to everybody.

      2:29PM 8            THE WITNESS:  I'm sorry.

      2:29PM 9            THE COURT:  Are you going to get into these exhibits

      2:29PM10  in the next hour?

      2:29PM11            MR. MACON:  I'm not a hundred percent sure.  No, I

      2:29PM12  probably can keep -- if you'll give me a little, I can

      2:29PM13  probably keep -- I may have to come back on -- next Thursday,

      2:29PM14  back to an area.  But I can probably wiggle around.

      2:29PM15            THE COURT:  Okay.  Now, let me tell you, it didn't

      2:29PM16  work out well when, you know, we couldn't meet the night

      2:29PM17  before trial.  So next Wednesday night you-all can be here at

      2:29PM18  7:00 Wednesday night, and we'll work.  And Kerry, if you and

      2:29PM19  David will make sure -- Kevin.  You'll have to come in the

      2:29PM20  back door.  But be here at 7:00, and we will -- we'll sit down

      2:29PM21  and work out our problems.

      2:29PM22            MR. SADLER:  That's fine.  Thank you, sir.

      2:29PM23            MR. MACON:  Your Honor, I believe -- I believe I can

      2:29PM24  -- I can work around these issues.  If the Court will give me

      2:29PM25  some leeway, I'll --
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      2:30PM 1            THE COURT:  Let's work around.  Then we'll -- I'm

      2:30PM 2  sure we'll have experts to talk about.  So let's all show up

      2:30PM 3  at 7:00 Wednesday night.

      2:30PM 4            MR. MACON:  Perfect.  Thank you, Your Honor.

      2:30PM 5            THE COURT:  Okay.  Ms. Gulde, I'm sorry.

      2:30PM 6            MS. GULDE:  Your Honor, I just wanted to introduce

      2:30PM 7  my son who is here in the courtroom.  Andrew.

      2:30PM 8            THE COURT:  Hello, Andrew.  Your mother is a great

      2:30PM 9  lawyer, Andrew.

      2:30PM10            MS. GULDE:  Your Honor, since you think I don't have

      2:30PM11  a life, I had to bring one of my five -- one of my five boys

      2:30PM12  wanted to come watch the court today -- the court action.  And

      2:30PM13  I would be in big, big trouble if I didn't introduce my very

      2:30PM14  patient husband who's here with him as well, Chris.

      2:30PM15            THE COURT:  I'm glad you're here, too.  I will tell

      2:30PM16  you, I'm seeing these emails where your wife is transmitting

      2:30PM17  things at 2:00 in the morning.  I've told her she needs to get

      2:30PM18  a life.

      2:30PM19            MR. GULDE:  She has one.  She's welcome back.

      2:30PM20            THE COURT:  Well, I've also -- I'm ordering, after

      2:30PM21  this trial is over, she gets three weeks off.  Okay?  No

      2:30PM22  matter what.  And if she doesn't, then the whole Akin Gump

      2:31PM23  firm will be held in contempt.  Is that a deal?  Okay.

      2:31PM24            MS. GULDE:  Thank you, Your Honor.

      2:31PM25            THE COURT:  Glad to have you here.  And thank you
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      2:31PM 1  very much.  And by the way, could I see the lawyers up here a

      2:31PM 2  minute?  And everybody, we're on recess.

      2:31PM 3       (Recess)
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          1               *-*-*-*-*-*-*-*

 2:50PM   2               (Change of reporters.)

 3:04PM   3               THE COURT:  Thank you.  The jury is coming in, but

 3:04PM   4     let me just alert the lawyers to a concern I have.  We might

 3:04PM   5     as well stay standing.  The jury will be here in a second.

 3:04PM   6               In the claim construction, if you will recall, I

 3:04PM   7     construed treating a wound in Claim 13 of the 643 patent to

 3:04PM   8     mean giving medical care to an injury.  All we have done this

 3:05PM   9     whole trial is talk about wound therapy.  That's all we have

 3:05PM  10     done.

 3:05PM  11               And, you know, I am not trying to ruin your experts,

 3:05PM  12     but I don't know why in the world we would substitute "injury"

 3:05PM  13     for "wound," when all we have done is talk about "wound."  And

 3:05PM  14     it would seem to me where we talk about treating a wound, I

 3:05PM  15     construe it to mean giving medical care to an injury.

 3:05PM  16               I would suggest giving medical care to a wound.

 3:05PM  17     Now, you guys will be with me Wednesday night to talk about

 3:05PM  18     this, but I think I ought to change that claim construction,

 3:05PM  19     because the jury has only heard about wounds, and I think that

 3:05PM  20     will throw them off, but you guys can talk -- I am not asking

 3:05PM  21     for comment now, but you need to think about it.

 3:05PM  22               MR. MACON:  Just think about, why do we need to

 3:05PM  23     define it at all?

 3:05PM  24               THE COURT:  Well, we will think about that too.

 3:05PM  25               Then similarly, we construed facilitating the
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 3:05PM   1     healing of wounds in Claims 1, 27, 54 of the 081 patent to

 3:05PM   2     mean facilitate the healing of injuries.

 3:06PM   3               Again, I would suggest facilitating -- we don't even

 3:06PM   4     need to construe that.  I just think facilitating the healing

 3:06PM   5     of wounds.  We will talk about this Wednesday night, but this

 3:06PM   6     has been on my mind this whole trial.

 3:06PM   7               All we have ever done is talk about wounds.  There

 3:06PM   8     is nobody ever talking about injury here, and I think we need

 3:06PM   9     to look at it.

 3:06PM  10               Your experts may be somewhere way out in the middle

 3:06PM  11     of nowhere on this, but that's why I want to talk to you about

 3:06PM  12     Wednesday night, and that's why I just want to bring it to

 3:06PM  13     your attention.  I don't need any comment right now.

 3:06PM  14               MR. PARTRIDGE:  Good.

 3:06PM  15               THE COURT:  That's one of the things we will talk

 3:06PM  16     about Wednesday night, so think about it.

 3:06PM  17               MR. SADLER:  Thank you, Your Honor.

 3:06PM  18               THE COURT:  And let me know what problems this

 3:06PM  19     causes if I make these changes.  That's what I am asking for.

 3:06PM  20               MR. MACON:  Fair enough.

 3:06PM  21               THE COURT:  Okay.  Mr. Johnson.

 3:06PM  22               THE WITNESS:  Yes, sir.

 3:06PM  23               THE COURT:  Welcome, Mr. Johnson.

 3:06PM  24               THE WITNESS:  Thank you.

 3:06PM  25               THE COURT:  Let's hope that Mr. Macon doesn't get
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 3:06PM   1     you and I confused again here.  Okay.  I know it happens, even

 3:06PM   2     to the greatest of advocates.

 3:07PM   3               MR. MACON:  And the most senile of advocates too.

 3:07PM   4               THE COURT:  I would never say that.

 3:07PM   5               (Jury enters courtroom.)

 3:07PM   6               THE COURT:  Thank you so much, ladies and gentlemen.

 3:07PM   7     Please be seated.

 3:07PM   8               And, Mr. Johnson, if you will take your chair.

 3:07PM   9               And, Mr. Macon, if you will continue.

 3:07PM  10     BY MR. MACON:

 3:07PM  11     Q.  Mr. Johnson, I have to share this with you.  After as many

 3:07PM  12     times as I messed this up, Ms. Gulde gave me a note that says

 3:08PM  13     NPWT.  So I am supposed to put it right here, so please

 3:08PM  14     correct me next time.

 3:08PM  15               THE COURT:  It is a hard job, Ms. Gulde, but

 3:08PM  16     somebody has to do it.

 3:08PM  17               MR. MACON:  She is not paid enough.

 3:08PM  18               MS. GULDE:  Is that on the record?

 3:08PM  19               THE COURT:  That's on the record.

 3:08PM  20     BY MR. MACON:

 3:08PM  21     Q.  Mr. Johnson --

 3:08PM  22     A.  Yes, sir.

 3:08PM  23     Q.  -- you mentioned that BlueSky didn't refer to the

 3:08PM  24     Versatile One as a negative pressure wound therapy device

 3:08PM  25     until November 26, 2005.
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 3:08PM   1               Do you remember doing that?

 3:08PM   2     A.  Thereabouts.

 3:08PM   3     Q.  And as a matter of fact, yesterday your lawyer, 4:18

 3:08PM   4     yesterday, said:  BlueSky didn't refer to the Versatile One as

 3:08PM   5     a negative pressure wound therapy device until November 26,

 3:08PM   6     2005.

 3:08PM   7               And then you recall that Mr. Malackowski disagreed

 3:09PM   8     with him, but that's your position too, isn't it?

 3:09PM   9     A.  I don't know if it is exactly the 26th, but --

 3:09PM  10     Q.  November of 2005?

 3:09PM  11     A.  Thereabouts.

 3:09PM  12     Q.  Okay.

 3:09PM  13     A.  Yes, sir.

 3:09PM  14     Q.  Well, let's see if that is right.  First, let's look at

 3:09PM  15     Plaintiff's Exhibit 122.  You have your book there, and it is

 3:09PM  16     up on the screen.  You should be able to see them both.

 3:09PM  17               Do you recognize this as being e-mail dated May 5,

 3:09PM  18     2003?  Do you see that?

 3:09PM  19     A.  Yes, I do.

 3:09PM  20     Q.  And that is about two years and four months before the

 3:09PM  21     date you gave, correct?

 3:09PM  22     A.  Yes, sir.

 3:09PM  23     Q.  And this is an e-mail from Richard Weston, and it shows a

 3:09PM  24     carbon copy to Tim at BlueSkyMedical.com.  Can you tell us who

 3:09PM  25     Tim is?
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 3:09PM   1     A.  That would be me.

 3:09PM   2     Q.  Okay.  And the first line said:  Thank you for Coloplast's

 3:10PM   3     interest in our product line.  We are moving forward -- I'm

 3:10PM   4     sorry.  We are moving along providing the only competition to

 3:10PM   5     KCI for NPWT.

 3:10PM   6               So Mr. Weston was using NPWT to describe what you

 3:10PM   7     were doing several years before, wasn't he?

 3:10PM   8     A.  It appears as if he was.

 3:10PM   9     Q.  And let's see if we can help your memory.  Do you recall

 3:10PM  10     that BlueSky sent out copies of Ms. Taylor's presentation that

 3:10PM  11     uses the term "negative pressure wound therapy" prior to 2004?

 3:10PM  12     A.  It was our policy of BlueSky employees to send out Ms.

 3:10PM  13     Taylor's presentations.  She was an independent and she

 3:10PM  14     created her own material and presented her own material and I

 3:10PM  15     believe provided her own material to BlueSky customers.

 3:11PM  16     Q.  Well, that wasn't really my question.  Let's go through

 3:11PM  17     and I will ask you the question piece by piece.

 3:11PM  18     A.  Okay.

 3:11PM  19     Q.  Okay.  Who is Ms. Taylor?

 3:11PM  20     A.  Shelly Taylor, who's a major in the Air Force Reserves.

 3:11PM  21     She is a woundostomy care nurse, well respected in the wound

 3:11PM  22     care field for approximately 30 years.

 3:11PM  23     Q.  Right.  And she, in fact, was a paid consultant by

 3:11PM  24     BlueSky; isn't that right?

 3:11PM  25     A.  Yes, sir.
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 3:11PM   1     Q.  And one of the things that BlueSky paid her for was to

 3:11PM   2     make speeches to various groups of nurses; is that true?

 3:11PM   3     A.  Correct.

 3:11PM   4     Q.  And BlueSky would review her speeches and then you would

 3:11PM   5     send them out to a lot of people, not just the people she was

 3:11PM   6     giving the speech to; you would send them out to other people

 3:11PM   7     who you believed might want to buy the BlueSky product; isn't

 3:11PM   8     that right?

 3:11PM   9     A.  That's not exactly right.

 3:11PM  10     Q.  Well, let's get to the point.  And here is my question.

 3:11PM  11     A.  Okay.

 3:11PM  12     Q.  Okay?  And listen to my question.  Please try to answer my

 3:11PM  13     question.

 3:11PM  14     A.  Okay.

 3:11PM  15     Q.  You are aware that in 2003, BlueSky paid for and sent out

 3:12PM  16     copies of Shelly Taylor's presentation that used the term

 3:12PM  17     "negative pressure wound therapy" in order to describe the

 3:12PM  18     BlueSky product, aren't you?

 3:12PM  19     A.  That's not entirely correct.

 3:12PM  20     Q.  Okay.  Well, let's see when you were under oath in

 3:12PM  21     November of 2004, on page 153.  Let's see what the question

 3:12PM  22     and answer were.

 3:12PM  23               (Videotape played.)

 3:12PM  24     Q.  To your knowledge, are you aware that BlueSky has sent out

 3:12PM  25     copies of Ms. Taylor's presentation that uses the term
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 3:12PM   1     "negative pressure wound therapy"?

 3:12PM   2     A.  Yes, I am.

 3:12PM   3     Q.  And are you aware that BlueSky has continued into 2004

 3:12PM   4     sending out Ms. Taylor's presentation that uses the term

 3:13PM   5     "negative pressure wound therapy"?

 3:13PM   6     A.  Yes, I am.

 3:13PM   7     Q.  Has there been any discussion or decision made to stop

 3:13PM   8     sending out Ms. Taylor's presentation that uses the term

 3:13PM   9     "negative pressure wound therapy"?

 3:13PM  10     A.  Not to my knowledge.

 3:13PM  11               (Videotape ends.)

 3:13PM  12     BY MR. MACON:

 3:13PM  13     Q.  Okay.  Just to capsulize, you knew people understood

 3:13PM  14     negative pressure wound therapy to mean KCI wound VAC,

 3:13PM  15     correct?

 3:13PM  16     A.  Not necessarily.

 3:13PM  17     Q.  And whatever you said before -- and you at BlueSky paid

 3:13PM  18     for Shelly Taylor to write speeches, correct?

 3:13PM  19     A.  Yes, sir.

 3:13PM  20     Q.  You paid for her to send out those speeches?

 3:13PM  21     A.  Well, obviously, if we are paying for them, she

 3:13PM  22     independently is doing that; we are aware of that.

 3:13PM  23     Q.  You reviewed them before she made the speeches, didn't

 3:13PM  24     you?

 3:13PM  25     A.  We certainly took a look at them.
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 3:13PM   1     Q.  Okay.  And you knew that Ms. Taylor on your behalf was

 3:14PM   2     using the word "negative pressure wound therapy" to describe

 3:14PM   3     the BlueSky product?  You knew that?

 3:14PM   4     A.  She was describing the therapy in general.

 3:14PM   5     Q.  Was she trying to sell your product, sir?

 3:14PM   6     A.  She wasn't trying to sell our product.  She was certainly

 3:14PM   7     promoting it as a tool.  I mean, our agreements with our

 3:14PM   8     independents specifically state that they are to be forthright

 3:14PM   9     and to not act as a sales agent.

 3:14PM  10               I mean, by virtue of her giving a clinical

 3:14PM  11     presentation, her definition of closed suction wound drainage

 3:14PM  12     negative pressure wound therapy --

 3:14PM  13               THE REPORTER:  I'm sorry.  Could you repeat that?

 3:14PM  14               THE WITNESS:  I'm sorry.  Her definition of closed

 3:14PM  15     suction wound drainage negative pressure wound therapy, you

 3:14PM  16     know, subatmospheric pressure with a suction source she drew

 3:14PM  17     out of clinical documents from decades.

 3:15PM  18     BY MR. MACON:

 3:15PM  19     Q.  Sir, I don't believe I asked you any of that.  All I asked

 3:15PM  20     you was:  Did you pay for Ms. Taylor to prepare and send out

 3:15PM  21     presentations that used negative pressure wound therapy to

 3:15PM  22     describe the therapy that included your product?

 3:15PM  23     A.  Yes, sir.

 3:15PM  24     Q.  And you never told her or suggested to her that she stop

 3:15PM  25     doing that?
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 3:15PM   1     A.  No, sir.  She is an independent.

 3:15PM   2     Q.  Did you ever suggest to her that she stop doing that?

 3:15PM   3     A.  No, sir.

 3:15PM   4     Q.  And so if you made the statement or your lawyer made the

 3:15PM   5     statement that BlueSky did not refer to the Versatile One as

 3:15PM   6     negative pressure wound therapy until November 26, 2005, then

 3:15PM   7     what you were doing is saying:  Well, we are not going to

 3:15PM   8     count what Ms. Taylor does, because although we are paying for

 3:15PM   9     it and reviewing it, she is on her own.

 3:15PM  10               Is that what you are saying?

 3:15PM  11     A.  Well, in order for us -- to "literature piece" with those

 3:15PM  12     words that we distributed were after we received that Cote

 3:15PM  13     decision.

 3:16PM  14     Q.  Excuse me.  Did you understand my question?

 3:16PM  15     A.  Yes, sir.

 3:16PM  16     Q.  Okay.  Well, the question was:  Were you just ignoring

 3:16PM  17     what you were paying Ms. Taylor to do?

 3:16PM  18     A.  We were not ignoring what we were paying her to do, but it

 3:16PM  19     was her presentation, Mr. Macon.

 3:16PM  20     Q.  Well, let's talk how else you used Ms. Taylor.

 3:16PM  21     A.  Yes, sir.

 3:16PM  22     Q.  And you used Ms. Taylor and -- Penny Campbell, she is

 3:16PM  23     another nurse that you were paying and now you brought her

 3:16PM  24     as -- inside, correct?

 3:16PM  25     A.  She is an employee now, yes, sir.
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 3:16PM   1     Q.  And you also paid for each of them to do speeches about

 3:16PM   2     how good the Versatile One was, didn't you?

 3:16PM   3     A.  We paid them to share their outcome based and case study

 3:16PM   4     experiences in the wound care field, including with the

 3:16PM   5     BlueSky product.

 3:16PM   6     Q.  Now, you would agree, wouldn't you, that it wouldn't be

 3:16PM   7     proper and it would be confusing if you sent out things

 3:17PM   8     talking about how great Versatile One is and you cite the

 3:17PM   9     studies that were done on the KCI VAC.

 3:17PM  10               That wouldn't be right, would it?

 3:17PM  11     A.  That would be a question you would need to ask the experts

 3:17PM  12     or Shelly.  I don't know what Shelly was thinking.

 3:17PM  13     Q.  Excuse me.  You don't have any opinion -- let's take it

 3:17PM  14     there.  Let's suppose that somebody is trying to sell a Ford

 3:17PM  15     and they want to say, "Boy, we get great gas mileage," and

 3:17PM  16     they cite to a report that was done on Chevys.  You don't

 3:17PM  17     think that would be misleading?

 3:17PM  18     A.  Well, in the context of how it was presented, if they were

 3:17PM  19     both eight cylinder V-8's and four-wheel drives, it would be a

 3:17PM  20     way to draw some correlation.

 3:17PM  21     Q.  So you think without telling anybody, "Hey, by the way,

 3:17PM  22     this test was done on a Chevy," but you should take it as

 3:17PM  23     evidence of what a Ford can do?  Do you think that would be

 3:17PM  24     fair?

 3:17PM  25     A.  Shelly, to my knowledge, did not present it that way.  It
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 3:17PM   1     was more of a global perspective of what the therapy was about

 3:18PM   2     and for her to make use of -- and I think I actually one time

 3:18PM   3     questioned her, and she made reference to when she worked at

 3:18PM   4     Smith & Nephew --

 3:18PM   5     Q.  Ms. Taylor can come here and answer --

 3:18PM   6     A.  Yes.  Okay.  Certainly.

 3:18PM   7     Q.  She can explain.  She is an employee.  She is a consultant

 3:18PM   8     of yours.  You can bring her here.

 3:18PM   9               Are you -- were you aware that Shelly Taylor and

 3:18PM  10     Penny Campbell used in their presentations information out of

 3:18PM  11     KCI clinical studies?

 3:18PM  12     A.  I understand they made reference to a Philbeck study.

 3:18PM  13     Q.  Very simple question.  Are you aware that Shelly Taylor

 3:18PM  14     and Penny Campbell used in their presentations information out

 3:18PM  15     of clinical studies that involved the KCI wound VAC?

 3:18PM  16     A.  Yes.

 3:18PM  17     Q.  Have you ever instructed Shelly Taylor, Penny Campbell to

 3:18PM  18     stop using KCI studies in their presentations for Versatile

 3:19PM  19     One?

 3:19PM  20     A.  No.

 3:19PM  21     Q.  Okay.  Let's just look at what you are talking about.  Do

 3:19PM  22     you have Defendant's Exhibit 368, sir?

 3:19PM  23     A.  368.

 3:19PM  24     Q.  Yes, sir.

 3:19PM  25     A.  Okay.  Yes.
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 3:19PM   1     Q.  Okay.  Let's look at the first page and -- yes, sir.  That

 3:19PM   2     is the one.

 3:19PM   3               Okay.  So this is to talk about BlueSky Medical.  It

 3:19PM   4     is called Negative Pressure Wound Care Principles.  Do you see

 3:19PM   5     that?

 3:19PM   6     A.  Yes, sir.

 3:19PM   7               MR. MACON:  And, Trevor, if you will go across to

 3:19PM   8     the second one.

 3:19PM   9     BY MR. MACON:

 3:19PM  10     Q.  And this is second that was presented and paid for -- was

 3:19PM  11     presented by Penny Campbell and Shelly Taylor.  Do you see

 3:19PM  12     that?

 3:19PM  13     A.  Yes.

 3:19PM  14     Q.  And they were being paid to do this by BlueSky Medical; is

 3:19PM  15     that correct?

 3:19PM  16     A.  I believe so.

 3:20PM  17               MR. MACON:  Okay.  And, Trevor, if we will go to the

 3:20PM  18     next page.

 3:20PM  19     BY MR. MACON:

 3:20PM  20     Q.  And let's go to the top left, closed suction drainage.  Do

 3:20PM  21     you see that?  It says:  Studies have reflected that healing

 3:20PM  22     time can be as high as 61-percent faster and 38-percent less

 3:20PM  23     costly with a combination treatment utilizing a controlled

 3:20PM  24     suction drain system.

 3:20PM  25               Do you see that?

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2389

 3:20PM   1     A.  Yes, sir.

 3:20PM   2     Q.  And it refers to a study called Philbeck?

 3:20PM   3     A.  Correct.

 3:20PM   4     Q.  And when you were referring to a controlled suction drain

 3:20PM   5     system, you are referring to the Versatile One, weren't you?

 3:20PM   6     A.  I did not create this slide.  You would have to ask Shelly

 3:20PM   7     and Penny what they meant.  I believe they meant the therapy,

 3:20PM   8     in general.

 3:20PM   9     Q.  Well, now, has Kinetic Concepts ever called theirs a

 3:21PM  10     closed suction drainage?

 3:21PM  11     A.  I don't know what the language in the Philbeck article

 3:21PM  12     was, but I want to say that perhaps there is language in that

 3:21PM  13     article.  I don't really know, Mr. Macon.

 3:21PM  14     Q.  Okay.  Well, we can -- now, remember, you are the one who

 3:21PM  15     is paying for it and you were the one who was reviewing it,

 3:21PM  16     correct?

 3:21PM  17     A.  Well, we have independent consultants that we trust to --

 3:21PM  18     Q.  Were you, BlueSky, paying for this presentation?

 3:21PM  19     A.  Yes.  Yes, sir.

 3:21PM  20     Q.  And did you, BlueSky, have an opportunity to review this?

 3:21PM  21     A.  Yes, sir.

 3:21PM  22     Q.  And after reviewing it, you knew that Kinetic Concepts had

 3:21PM  23     never referred to itself as a closed suction drain system, had

 3:21PM  24     it?

 3:21PM  25     A.  I didn't know.  I wouldn't know.
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 3:21PM   1     Q.  Have you ever seen Kinetic Concepts call itself a closed

 3:21PM   2     suction drain system?

 3:21PM   3     A.  Historically, I am not sure.  I know that their marketing

 3:22PM   4     pieces that I have been familiar with in recent years, I don't

 3:22PM   5     recall if they referenced that or not.

 3:22PM   6     Q.  And as a matter of fact, the BlueSky product, they have

 3:22PM   7     called themselves a controlled suction drain system, haven't

 3:22PM   8     they?

 3:22PM   9     A.  Penny and Shelly probably have referred to it that way.

 3:22PM  10     Q.  If you have a problem with it, let's look at the very --

 3:22PM  11               MR. MACON:  Go over, Trevor.

 3:22PM  12     BY MR. MACON:

 3:22PM  13     Q.  And that talks about closed suction drainage with the

 3:22PM  14     BlueSky Versatile One?

 3:22PM  15     A.  Uh-huh.

 3:22PM  16     Q.  So it is pretty clear --

 3:22PM  17               MR. MACON:  Let's go back, Trevor.

 3:22PM  18     BY MR. MACON:

 3:22PM  19     Q.  So it is pretty clear that when you are talking about

 3:22PM  20     this, you say that it is referring to closed suction drainage,

 3:22PM  21     and you said:  This is a treatment utilizing a closed -- a

 3:22PM  22     controlled suction drainage system.

 3:22PM  23               So that was referring to the BlueSky system, wasn't

 3:22PM  24     it?

 3:22PM  25     A.  I believe so.
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 3:22PM   1     Q.  Okay.  And so does Philbeck have anything to do with

 3:23PM   2     BlueSky?

 3:23PM   3     A.  I -- no.  Not to my knowledge.

 3:23PM   4     Q.  Do the words "closed suction drain system" appear in

 3:23PM   5     Philbeck?

 3:23PM   6     A.  I don't know.  I can't tell you off the top of my head.  I

 3:23PM   7     have read it, but I don't know.

 3:23PM   8     Q.  Well, let's go to D368.

 3:23PM   9               MS. GULDE:  343.

 3:23PM  10               MR. MACON:  343.  Thank you.

 3:23PM  11               THE COURT:  This is P343?

 3:23PM  12               MR. MACON:  D as in dog.

 3:23PM  13     BY MR. MACON:

 3:23PM  14     Q.  Do you see that now?

 3:23PM  15     A.  Yes, sir.

 3:23PM  16     Q.  And that is the Philbeck study, isn't it?

 3:23PM  17     A.  Yes, sir.

 3:23PM  18     Q.  And do you see anyplace where it talks about a closed

 3:23PM  19     suction drain system?

 3:23PM  20     A.  Not in the title.

 3:23PM  21     Q.  Sir, you know what the Philbeck study was about, don't

 3:23PM  22     you?  It was about KCI VAC?

 3:23PM  23     A.  Compared to gauze, I believe.

 3:24PM  24     Q.  Okay.  Well, let's go exactly, so you don't have any

 3:24PM  25     question.
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 3:24PM   1     A.  Uh-huh.

 3:24PM   2     Q.  Go to the next page.  Okay.  It is talking about negative

 3:24PM   3     pressure wound therapy.  And you know that is the KCI wound

 3:24PM   4     VAC, isn't it?

 3:24PM   5     A.  Yes.

 3:24PM   6     Q.  Okay.

 3:24PM   7     A.  In this article.

 3:24PM   8     Q.  And let's look down to the introduction.  The purpose of

 3:24PM   9     this study was to determine if chronic wounds in home health

 3:24PM  10     care patients heal faster when treated with negative pressure

 3:24PM  11     wound therapy delivered by VAC.  (KCI, USA, San Antonio,

 3:24PM  12     Texas).

 3:24PM  13     A.  Correct.

 3:24PM  14     Q.  This study has nothing to do with a closed drainage

 3:24PM  15     system, does it?

 3:24PM  16     A.  Well, in essence, it is a closed drainage system, that I

 3:24PM  17     believe the KCI product you could define as a closed system,

 3:24PM  18     and you also -- I don't know if somewhere in the article that

 3:25PM  19     language appeared.  I don't know where Penny or Shelley pulled

 3:25PM  20     that language from, sir.

 3:25PM  21     Q.  We will give you the opportunity and you will have plenty

 3:25PM  22     of time to look for it and see.  When you come back here, I

 3:25PM  23     want you to show it to us.  Okay?  But you knew that this

 3:25PM  24     study was a study done on the KCI VAC?

 3:25PM  25     A.  Yes, sir.
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 3:25PM   1     Q.  And yet you paid to have your people talk about it as if

 3:25PM   2     it was done on a BlueSky product, didn't you?

 3:25PM   3     A.  That is not entirely true.  I do not -- that was not an

 3:25PM   4     intention to specifically target an article and use it in the

 3:25PM   5     means in which you've described.

 3:25PM   6     Q.  Are you saying you weren't trying to mislead people into

 3:25PM   7     thinking that this study involved BlueSky?

 3:25PM   8     A.  I am pretty certain, because I have been at some of these

 3:25PM   9     presentations.  I know Shelly has actually stated that this

 3:25PM  10     was a study done by KCI.

 3:25PM  11     Q.  I wonder why she didn't put it in the slides, the slides

 3:25PM  12     that people see.  I wonder why the slides give the

 3:26PM  13     impression --

 3:26PM  14               MR. MCCLANAHAN:  Your Honor, objection.  Calls for

 3:26PM  15     speculation, and she will be here to say for herself, rather

 3:26PM  16     than asking him to speculate.

 3:26PM  17               MR. MACON:  That will be great.

 3:26PM  18               THE COURT:  I will sustain the objection.

 3:26PM  19               MR. MACON:  Thank you, Your Honor.

 3:26PM  20     BY MR. MACON:

 3:26PM  21     Q.  And, Mr. Weston --

 3:26PM  22     A.  Johnson.

 3:26PM  23     Q.  Johnson.  Mr. Johnson, you really don't know what negative

 3:26PM  24     pressure wound therapy is, anyway, do you?

 3:26PM  25     A.  Not being an expert, I can give you my best definition
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 3:26PM   1     from my work in healthcare.

 3:26PM   2     Q.  Let me specifically ask you, don't you think that negative

 3:26PM   3     pressure wound therapy happens when you have a snakebite and

 3:26PM   4     you suck out the poison?

 3:26PM   5     A.  You know, Mr. Macon, I would define negative pressure

 3:26PM   6     wound therapy, we know that a wound is defined as a break of

 3:26PM   7     intact skin, that therapy is defined as resolving from a state

 3:26PM   8     of bad or poor to a state of good or better.

 3:27PM   9               I know that negative pressure, by scientific or

 3:27PM  10     other definition, is reduction of atmospheric pressure, so

 3:27PM  11     negative pressure wound therapy could be defined -- and I know

 3:27PM  12     you asked me this once before about whether I believed a

 3:27PM  13     snakebite kit is negative pressure wound therapy in one of my

 3:27PM  14     depositions.  You could certainly say that it is.

 3:27PM  15     Q.  Well, now, I am glad you remembered what my question was,

 3:27PM  16     because I had forgotten it.  Okay?

 3:27PM  17     A.  Uh-huh.  Sorry.

 3:27PM  18     Q.  Let me ask you the question again.  Why don't you just

 3:27PM  19     answer this one.

 3:27PM  20               Do you believe that sucking a snakebite out of a

 3:27PM  21     wound is negative pressure wound therapy?

 3:27PM  22     A.  I am not sure.

 3:27PM  23     Q.  Well, let's just look at your deposition and see what you

 3:27PM  24     said there on July 22, 2005, page 167.

 3:27PM  25               (Videotape played.)
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 3:27PM   1     Q.  Do you believe that sucking a snakebite poison out of a

 3:28PM   2     wound is negative pressure wound therapy?

 3:28PM   3     A.  Yes, I do.

 3:28PM   4               (Videotape ends.)

 3:28PM   5     BY MR. MACON:

 3:28PM   6     Q.  Now, let's talk about the money that BlueSky has charged.

 3:28PM   7     Does BlueSky make at least a 50-percent gross profit on its

 3:28PM   8     pump sales?

 3:28PM   9     A.  Cost of goods sold is closer to 60 percent, but I believe

 3:28PM  10     you could say it is in the neighborhood of 50 percent.

 3:28PM  11     Q.  Well, as a matter of fact, you have said that under oath,

 3:28PM  12     haven't you?

 3:28PM  13     A.  Yes.  Prices do change, as do costs.

 3:28PM  14     Q.  Well, they do.  I am glad you brought that up.  In 2003,

 3:28PM  15     what were you selling the BlueSky pump for?

 3:28PM  16     A.  We launched with a price of, I believe, $3,850.

 3:28PM  17     Q.  $3,850 in 2003, correct?

 3:28PM  18     A.  Correct.

 3:28PM  19     Q.  And in 2004, you increased the list price, what, ten

 3:29PM  20     percent?  Twenty percent?

 3:29PM  21     A.  I believe it went to $3,950.

 3:29PM  22     Q.  Let's look at Plaintiff's Exhibit 285, please.  This is

 3:29PM  23     2004.

 3:29PM  24               MR. MACON:  And, Trevor, can you pull it up where

 3:29PM  25     even I can read it?

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2396

 3:29PM   1     BY MR. MACON:

 3:29PM   2     Q.  Do you see you doubled the price in one year; is that

 3:29PM   3     right?

 3:29PM   4     A.  Well --

 3:29PM   5     Q.  Did you double the list price in one year, sir?

 3:29PM   6     A.  The published list price, yes, sir.

 3:29PM   7     Q.  It was doubled in one year.  And then the next year, you

 3:29PM   8     increased it even more, haven't you?

 3:29PM   9     A.  The published list price has increased, yes, sir.

 3:29PM  10     Q.  And now it is over $8,000, isn't it?

 3:29PM  11     A.  I believe it is $7,950.

 3:30PM  12     Q.  $7,999.99?

 3:30PM  13     A.  7,950.  It is under -- you could say $8,000, sure, Mr.

 3:30PM  14     Macon.

 3:30PM  15     Q.  And so in two years, you have over doubled the price of

 3:30PM  16     your product?

 3:30PM  17     A.  Once again, understand this is a stated list price; just

 3:30PM  18     as if you were to go buy a vehicle, the list price is

 3:30PM  19     significantly slashed by the time you acquire it.

 3:30PM  20     Q.  You have better luck than I do, but -- and your costs,

 3:30PM  21     your costs on these, that you are trying to sell for $8,000,

 3:30PM  22     is, what, about $1,500?

 3:30PM  23     A.  Yes, sir.

 3:30PM  24     Q.  Okay.

 3:30PM  25     A.  We don't sell them for -- we sell them for between $3,000
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 3:30PM   1     and $4,000 to our dealers.

 3:30PM   2     Q.  But what you are putting out on the list is $8,000, and at

 3:30PM   3     least the consumer is paying over $8,000?

 3:30PM   4     A.  I don't know if we actually sold a pump, Mr. Macon, for

 3:31PM   5     that price.  We've sold pumps to our dealers.

 3:31PM   6     Q.  You know, your lawyer, you may seen from time to time,

 3:31PM   7     holds up various dressings, and you have a bunch of different

 3:31PM   8     types of dressings, don't you?

 3:31PM   9     A.  Yes, sir.  We do.

 3:31PM  10     Q.  But over 90 percent of the dressings you actually sell are

 3:31PM  11     called Chariker-Jeter; is that right?

 3:31PM  12     A.  The Chariker-Jeter kits, which is a family of different

 3:31PM  13     kits.

 3:31PM  14     Q.  And so -- and over 50 percent of those that are sold are

 3:31PM  15     the Basic Plus?

 3:31PM  16     A.  I would say probably, sir.

 3:31PM  17     Q.  So the majority of the dressings you said are called

 3:31PM  18     Chariker-Jeter Basic Plus; is that right?

 3:31PM  19     A.  That would be fair to say.

 3:31PM  20     Q.  And the Basic Plus is different from the Chariker article,

 3:31PM  21     isn't it?

 3:31PM  22     A.  Well, no, sir.  It is essentially the same.

 3:31PM  23     Q.  Let's talk about that.  As a matter of fact, you said that

 3:32PM  24     Donna Lundberg made a suggestion to you about your kits,

 3:32PM  25     didn't you?
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 3:32PM   1     A.  Donna Lockhart, yes.

 3:32PM   2     Q.  Lockhart.

 3:32PM   3     A.  Yes.

 3:32PM   4     Q.  If I call you Weston, I will call her Lundberg.  Okay?

 3:32PM   5     A.  I won't call you Mr. McClanahan.  Don't worry.

 3:32PM   6     Q.  Thank you very much.  You don't know how relieved that

 3:32PM   7     makes me.

 3:32PM   8               MR. MCCLANAHAN:  That would make two of us.

 3:32PM   9               (Laughter.)

 3:32PM  10               MR. MACON:  Agreed.

 3:32PM  11               THE COURT:  It is almost the end of the week.

 3:32PM  12     BY MR. MACON:

 3:32PM  13     Q.  But let's talk about it.  Ms. Lundberg suggested to you --

 3:32PM  14     A.  Lockhart.

 3:32PM  15     Q.  Lockhart.  Who is Lundberg?

 3:32PM  16     A.  It is one of your fantasies.

 3:32PM  17     Q.  Ms. Lockhart.  Now I am getting another note.  This is

 3:32PM  18     terrible.  It is terrible when you are senile.  Ms.

 3:32PM  19     Lockhart --

 3:32PM  20     A.  Yes, sir.

 3:32PM  21     Q.  -- suggested to you that you need to make an addition --

 3:32PM  22     thank you.  You need to make an addition to your

 3:32PM  23     Chariker-Jeter kit, didn't you?

 3:32PM  24     A.  Yes, sir.  She did.

 3:32PM  25     Q.  And what she told you was that you needed to put an
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 3:33PM   1     impregnated piece of gauze in there, correct?

 3:33PM   2     A.  Yes, sir.  She recommended that.

 3:33PM   3     Q.  And you used something called Aquaphor, correct?

 3:33PM   4     A.  Aquaphor gauze, yes, sir.

 3:33PM   5     Q.  And it is called gauze but, actually, it is plastic, isn't

 3:33PM   6     it?

 3:33PM   7     A.  I believe the definition of gauze is that it has a

 3:33PM   8     percentage of cellulose in it, and it is a woven gauze with an

 3:33PM   9     impregnated Vaseline.

 3:33PM  10     Q.  Are you telling me this isn't plastic?

 3:33PM  11     A.  I believe it to be gauze.

 3:33PM  12     Q.  Well, whatever you call it --

 3:33PM  13     A.  The manufacturer says it is gauze.

 3:33PM  14     Q.  Whatever you call it, sir, this is something that was not

 3:33PM  15     in Chariker-Jeter, was it, the impregnated gauze?  That was

 3:33PM  16     not in Chariker-Jeter, was it?

 3:33PM  17     A.  Vaseline impregnated gauze was not in Chariker-Jeter.

 3:33PM  18     Q.  Okay.  And you also provide the Medela vacuum pump.  That

 3:34PM  19     wasn't mention in Chariker-Jeter, was it?

 3:34PM  20     A.  You know, while we called it the Chariker-Jeter kit, which

 3:34PM  21     is the components that were attached to a suction source --

 3:34PM  22     Q.  Did you hear my question?  My question was very simple.

 3:34PM  23     Chariker-Jeter doesn't have a Medela vacuum pump or any vacuum

 3:34PM  24     pump connected to it, does it?

 3:34PM  25     A.  No, sir.
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 3:34PM   1     Q.  It doesn't.  Chariker-Jeter doesn't have a bacteria

 3:34PM   2     filter, does it?

 3:34PM   3     A.  The Chariker-Jeter kit or the components that he used

 3:34PM   4     with --

 3:34PM   5     Q.  That's a good question.

 3:34PM   6               THE COURT:  Okay.  So rephrase your question.

 3:34PM   7     BY MR. MACON:

 3:34PM   8     Q.  Does the Chariker-Jeter article, does that mention a

 3:34PM   9     bacteria filter?

 3:34PM  10     A.  No, sir.

 3:34PM  11     Q.  And you have a bacteria filter in your pump, don't you?

 3:34PM  12     A.  Standards have gotten more rigid in infection control and

 3:34PM  13     we absolutely --

 3:34PM  14     Q.  Let me ask you the question again.  Does BlueSky have a

 3:35PM  15     bacteria filter in their pump that they sell?

 3:35PM  16     A.  Yes, sir.

 3:35PM  17     Q.  Okay.  And the Chariker article doesn't mention an

 3:35PM  18     overflow shutoff, does it?

 3:35PM  19     A.  No, sir.

 3:35PM  20     Q.  And your pump that you sell has an overflow shutoff,

 3:35PM  21     doesn't it?

 3:35PM  22     A.  Well, virtually all canisters used in hospitals -- and I

 3:35PM  23     believe back when Dr. Chariker was using that, I am sure that

 3:35PM  24     the canisters that he used had some form of a shutoff

 3:35PM  25     mechanism in them.
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 3:35PM   1     Q.  Well, what you are saying makes sense.  Times have changed

 3:35PM   2     and you are doing something different than what Chariker

 3:35PM   3     talked about in this article?

 3:35PM   4     A.  Well, it is very obvious.

 3:35PM   5     Q.  Thank you.  Well, it is obvious -- okay.

 3:35PM   6     A.  It is obvious that it is something that in the course of

 3:35PM   7     time, you know, if something is not available or if there is

 3:36PM   8     an improvement on something --

 3:36PM   9     Q.  You agree that you were doing something very different

 3:36PM  10     from the Chariker-Jeter kit?

 3:36PM  11     A.  I do not at all agree that we are doing --

 3:36PM  12     Q.  Does the Chariker-Jeter article talk about intermittent

 3:36PM  13     suction?

 3:36PM  14     A.  No, sir.

 3:36PM  15     Q.  Your pump uses intermittent suction, doesn't it?

 3:36PM  16     A.  It has the capacity to be used in an intermittent fashion.

 3:36PM  17     Q.  Does the Chariker article talk about any type of wound

 3:36PM  18     other than fistulas?

 3:36PM  19     A.  I don't believe -- the fistula patients, of course, had

 3:36PM  20     wounds and his article was used initially for management of a

 3:36PM  21     fistula.  I think there may be language describing wounds,

 3:36PM  22     peripheral wounds.

 3:36PM  23     Q.  Excuse me.  Very easy question.  Does the Chariker-Jeter

 3:36PM  24     article talk about any wounds other than those involving a

 3:36PM  25     fistula?  Yes or no?
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 3:36PM   1     A.  I don't know specifically, but I believe Dr. Chariker will

 3:37PM   2     be here.

 3:37PM   3     Q.  So you don't even know?

 3:37PM   4     A.  I can't recall off the top of my head.  I know that the

 3:37PM   5     article was written specific to fistulas.  However, it may

 3:37PM   6     make reference -- I can't recite the article word for word,

 3:37PM   7     Mr. Macon.

 3:37PM   8     Q.  You know that your position in this case, the position of

 3:37PM   9     BlueSky, is that what they do -- what they are doing is

 3:37PM  10     exactly the same as the Chariker article, and that's not true,

 3:37PM  11     is it?

 3:37PM  12     A.  We are doing it with logical and/or obvious or time-based

 3:37PM  13     enhancements, if you will.

 3:37PM  14     Q.  Are you doing what the Chariker article says?

 3:37PM  15     A.  Yes, we are.

 3:37PM  16     Q.  Okay.  Thank you.  Let's now talk about how BlueSky

 3:37PM  17     operates.

 3:37PM  18     A.  Yes, sir.

 3:37PM  19     Q.  BlueSky operates with you and Mr. Weston running it,

 3:37PM  20     correct?

 3:37PM  21     A.  We are the president and vice president, but we function

 3:38PM  22     as a team, as an organization.

 3:38PM  23     Q.  And when it comes to things such as the preparation of

 3:38PM  24     ads, it is often that Mr. Weston is the author and you are the

 3:38PM  25     editor, correct?
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 3:38PM   1     A.  Well, we vary, but, yes, we work on those projects

 3:38PM   2     together.

 3:38PM   3     Q.  And you know that the ads -- which Dr. Reisetter found to

 3:38PM   4     be false and misleading --

 3:38PM   5     A.  Uh-huh.

 3:38PM   6     Q.  -- are ads that you and Mr. Weston prepared?

 3:38PM   7     A.  Correct.

 3:38PM   8     Q.  And there were no medical professionals involved in the

 3:38PM   9     preparation of those articles; is that correct?

 3:38PM  10     A.  Well, when a medical professional tells you firsthand

 3:38PM  11     information, you know, you can certainly state that that

 3:38PM  12     material has been used in the ad, but as far as the creation,

 3:38PM  13     typing, formatting of the document, it was done by Richard and

 3:38PM  14     myself.

 3:38PM  15     Q.  And none of it was written by anyone other than yourself

 3:39PM  16     and Mr. Weston, correct?

 3:39PM  17     A.  Correct.

 3:39PM  18     Q.  And you recall that there are cost comparisons made in

 3:39PM  19     your ads and in your market material?

 3:39PM  20     A.  I do recall that.

 3:39PM  21     Q.  And you and Richard Weston prepared those, didn't you?

 3:39PM  22     A.  Yes, sir.

 3:39PM  23     Q.  And did you have any written documents that were the basis

 3:39PM  24     of these cost comparisons?

 3:39PM  25     A.  For example, invoices and such?
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 3:39PM   1     Q.  Yes, sir.  Do you have any written support that shows how

 3:39PM   2     you prepared it?

 3:39PM   3     A.  No.  I don't believe so.

 3:39PM   4     Q.  And you can't show this jury that you have done anything

 3:39PM   5     to substantiate those cost comparisons, can you?

 3:39PM   6     A.  Well, when I had initially been to the field and heard

 3:40PM   7     from doctors and nurses, who I would not believe to be not

 3:40PM   8     telling me the truth, what they were spending to perform

 3:40PM   9     certain wound care-related functions and, you know, to rent

 3:40PM  10     the KCI product, I had that information on good authority.

 3:40PM  11               I didn't have, say, an invoice from a hospital, but

 3:40PM  12     I had heard from so many of the folks that we had called on

 3:40PM  13     what the price was, of which I shared with Richard, which I

 3:40PM  14     believe he used to come up with a relative comparison.

 3:40PM  15     Q.  Well, now, as a matter of fact, you have previously

 3:40PM  16     testified that you don't know how Mr. Weston came up with

 3:40PM  17     those numbers?  Are you changing your testimony?

 3:40PM  18     A.  Well, certainly during the course of the case, Mr. Macon,

 3:40PM  19     something that I may have said or believed or forgotten at a

 3:40PM  20     deposition I have had adequate time to recall.

 3:40PM  21     Q.  Okay.  Now, what you are saying is, you had your

 3:40PM  22     deposition -- you had your deposition taken once in 2004 and

 3:40PM  23     twice in 2005.  Do you recall that?

 3:40PM  24     A.  Yes, sir.  Very well.

 3:40PM  25     Q.  Okay.  And those were very close to the times that you and
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 3:40PM   1     Mr. Weston prepared those ads, correct?

 3:41PM   2     A.  Yes.  And as I said --

 3:41PM   3     Q.  Excuse me, sir.  That's all I asked.  And when you were

 3:41PM   4     asked what numbers -- how did you come up with the numbers for

 3:41PM   5     those cost comparisons --

 3:41PM   6     A.  Uh-huh.

 3:41PM   7     Q.  -- did you testify under oath that you didn't know that

 3:41PM   8     Richard came up with the numbers and you didn't know how he

 3:41PM   9     came up with those numbers?

 3:41PM  10     A.  I didn't recall.

 3:41PM  11     Q.  So what you are saying is that in 2004, and twice in 2005,

 3:41PM  12     when you were under oath, had your lawyers there --

 3:41PM  13     A.  Uh-huh.

 3:41PM  14     Q.  -- that you couldn't remember how you and Richard Weston

 3:41PM  15     came up with these cost comparisons, that is, $100,000 to

 3:41PM  16     $500,000 more per hospital?  You couldn't recall that, and

 3:41PM  17     now, are you telling us that now you do remember after all of

 3:41PM  18     these years?  Is that what you are telling us?

 3:41PM  19     A.  At the time, in not recalling, Mr. Macon, and realizing

 3:41PM  20     that this is obviously a hot topic, I mean, I have had time to

 3:41PM  21     think about --

 3:41PM  22     Q.  You didn't understand it to be a hot topic when BlueSky

 3:41PM  23     was sued?  You didn't understand that to be important enough

 3:42PM  24     to think about that?

 3:42PM  25     A.  I am still surprised to be here, sir.
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 3:42PM   1     Q.  And you didn't think about it before your deposition was

 3:42PM   2     taken, not once, but twice and three times, and those times,

 3:42PM   3     you didn't remember how you came up with the calculations?

 3:42PM   4     A.  Not to my knowledge.

 3:42PM   5     Q.  Okay.  And then today, now you are going to tell this jury

 3:42PM   6     that after four years, you now remember distinctly; is that

 3:42PM   7     correct?

 3:42PM   8     A.  I perhaps remembered for -- before today, and just trying

 3:42PM   9     to logically walk through how Richard would have come up

 3:42PM  10     with -- Richard would have come up with those numbers.  I

 3:42PM  11     mean, I was in the field and came back with information, and

 3:42PM  12     how Richard ultimately came up with those numbers, you would

 3:42PM  13     have to ask Richard.

 3:42PM  14     Q.  So the answer is that, just as you said three prior times

 3:42PM  15     under oath, you don't know how he came up with those numbers,

 3:43PM  16     do you?

 3:43PM  17     A.  Not exactly.

 3:43PM  18     Q.  Well, that wasn't what you said in your deposition.  When

 3:43PM  19     you were asked about it, you said you didn't know at all.  Are

 3:43PM  20     you changing that?

 3:43PM  21     A.  I didn't recall at the time.  That's what I said at the

 3:43PM  22     time, sir.

 3:43PM  23     Q.  Okay.  Do you recall today?

 3:43PM  24     A.  I have a much better understanding of how Mr. Weston came

 3:43PM  25     up with those numbers that ended up in our literature, yes.
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 3:43PM   1     Q.  Have you talked to your lawyers about this?

 3:43PM   2     A.  Certainly.

 3:43PM   3     Q.  Okay.  And did your lawyers tell you that if you were

 3:43PM   4     going to change your testimony that you had an obligation to

 3:43PM   5     send written notice and to sign an affidavit that you were

 3:43PM   6     changing your testimony?  Did your lawyers tell you that?

 3:43PM   7     A.  Previously, I have been told to review my deposition

 3:43PM   8     transcripts and to make corrections where there were any

 3:43PM   9     errors or uncertainty.  But I mean, in the last few months, in

 3:44PM  10     reviewing all of this information, I have not submitted any

 3:44PM  11     new changes to my previous depositions.  I don't know if I

 3:44PM  12     could have.

 3:44PM  13     Q.  Okay.  Well, let's just make sure we understand.  You had

 3:44PM  14     your deposition taken under oath three times?

 3:44PM  15     A.  Uh-huh.

 3:44PM  16     Q.  Three times you were asked to carefully review and to make

 3:44PM  17     sure you were telling the truth?

 3:44PM  18     A.  Uh-huh.

 3:44PM  19     Q.  Correct?

 3:44PM  20     A.  Correct.

 3:44PM  21     Q.  And you had lawyers present each time, and each time, you

 3:44PM  22     never said:  I know how Richard came up with these numbers.

 3:44PM  23     Correct?

 3:44PM  24     A.  Correct.

 3:44PM  25     Q.  Okay.  And then you are telling the jury that now, today,
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 3:44PM   1     you remember how it happened five years ago -- four years ago?

 3:44PM   2     A.  I am just -- I am just sort of -- I mean, in my mind, I

 3:44PM   3     can sort of run through the math as to how and why he came up

 3:44PM   4     with those numbers.

 3:44PM   5     Q.  And you couldn't do that when your deposition was taken

 3:44PM   6     before?

 3:44PM   7     A.  No.  I didn't before.

 3:44PM   8     Q.  Oh, you could have when you were under oath, but you

 3:44PM   9     decided not to?

 3:44PM  10     A.  At the time, I didn't.

 3:44PM  11     Q.  Okay.  And did you tell us that you knew how to do it but

 3:45PM  12     you just weren't --

 3:45PM  13     A.  No, sir.

 3:45PM  14     Q.  Okay.  Well, you prepared these cost comparisons in the

 3:45PM  15     spring of 2003, correct?

 3:45PM  16     A.  Correct.

 3:45PM  17     Q.  And you continued to provide these cost comparisons on

 3:45PM  18     your web site; you sent them out to thousands of people,

 3:45PM  19     correct?

 3:45PM  20     A.  Yes, sir.

 3:45PM  21     Q.  And you have continued to provide these cost comparisons

 3:45PM  22     up through today?

 3:45PM  23     A.  It is not a literature piece that we have had or provided

 3:45PM  24     for quite some time.

 3:45PM  25     Q.  Well, you had it on your web site, didn't you?
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 3:45PM   1     A.  It has been on the web site, yes, sir.

 3:45PM   2     Q.  And as a matter of fact, just before the start of this

 3:45PM   3     trial, you took it off your web site, didn't you?

 3:45PM   4     A.  I do not know.  I do not manage the web site nor did I

 3:45PM   5     give direction to take it off or leave it on.

 3:45PM   6     Q.  But you knew that the web site had the same ads showing

 3:45PM   7     cost comparisons, that were up on your web site --

 3:45PM   8     A.  Uh-huh.

 3:45PM   9     Q.  -- from two thousand -- the spring, up through the start

 3:46PM  10     of this trial?

 3:46PM  11     A.  I certainly know that they have been there historically.

 3:46PM  12     I can't comment as to all of the content that has been there

 3:46PM  13     in the last six months.

 3:46PM  14     Q.  And you know that these ads were sent to thousands of

 3:46PM  15     people, don't you?

 3:46PM  16     A.  Some of them were made available at conference and trade

 3:46PM  17     shows that we attended and some of them were sent out in

 3:46PM  18     mailing.  It could be thousands of people, yes, sir.

 3:46PM  19               MR. MACON:  Okay.  And let's put Plaintiff's Exhibit

 3:46PM  20     600 up there.

 3:46PM  21               MR. MCCLANAHAN:  Your Honor, since this is a

 3:46PM  22     multipage exhibit, may we confirm this is page 1 he has on

 3:46PM  23     there?

 3:46PM  24               MR. MACON:  This is page 1.

 3:46PM  25               THE COURT:  Okay.  Thank you very much.  And this is
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 3:46PM   1     the Chariker-Jeter wound drainage kit.

 3:46PM   2     BY MR. MACON:

 3:46PM   3     Q.  This is one of the ads that Dr. Reisetter found to be

 3:47PM   4     false and misleading.  Do you understand that?

 3:47PM   5     A.  I believe that was his opinion, yes, sir.

 3:47PM   6     Q.  And you heard Dr. Reisetter say that when medical experts

 3:47PM   7     see this, see something like this, they assume there is some

 3:47PM   8     basis for it; do you recall that?

 3:47PM   9     A.  That was his comment, uh-huh.

 3:47PM  10     Q.  And do you recall being asked under oath with your lawyers

 3:47PM  11     there the following question:  Can you specifically tell me

 3:47PM  12     how the savings of between $100,000 to $500,000 was

 3:47PM  13     determined?

 3:47PM  14     A.  And I think I previously said I wasn't quite sure how

 3:47PM  15     Richard arrived at that figure.

 3:47PM  16     Q.  Do you have any knowledge of anyone other than Richard

 3:47PM  17     Weston who has ever said:  We estimate that an average

 3:47PM  18     hospital can save between $100,000 and $500,000 the first

 3:47PM  19     year?

 3:47PM  20     A.  I don't know if anyone else has said that or not.

 3:47PM  21     Q.  And this is one of the ads that you sent out to thousands

 3:47PM  22     of people?

 3:47PM  23     A.  Correct.

 3:47PM  24     Q.  Okay.  Let's look at Plaintiff's Exhibit 193.  This is

 3:48PM  25     another ad that Dr. Reisetter said was false and misleading.
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 3:48PM   1     Do you recall that?

 3:48PM   2     A.  Yes, sir.

 3:48PM   3     Q.  And do you recall that this ad was sent out to thousands

 3:48PM   4     of people?

 3:48PM   5     A.  This ad was used for a short period of time.  I don't know

 3:48PM   6     if it was actually sent out to thousands of people, but it was

 3:48PM   7     certainly sent out.

 3:48PM   8     Q.  Well, do you recall that at your deposition you were

 3:48PM   9     asked:  To the best of your knowledge, have thousands of these

 3:48PM  10     documents been distributed to doctors, nurses and hospitals in

 3:48PM  11     your --

 3:48PM  12               MR. MCCLANAHAN:  Your Honor, may we have a

 3:48PM  13     clarification as to what "these documents" are in the

 3:48PM  14     question?

 3:48PM  15               MR. MACON:  I'm sorry.  Referring to this specific

 3:48PM  16     one.

 3:48PM  17               THE COURT:  This front page here?

 3:48PM  18               MR. MACON:  Yes, sir.

 3:48PM  19               THE COURT:  Okay.

 3:48PM  20               MR. MCCLANAHAN:  Well, perhaps it is.  I am just

 3:48PM  21     saying the deposition says "these documents," and I am not

 3:48PM  22     sure, without looking at it, which documents he was talking

 3:49PM  23     about.

 3:49PM  24               MR. MACON:  It is at page 269, Your Honor.  He can

 3:49PM  25     certainly look at it.
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 3:49PM   1     BY MR. MACON:

 3:49PM   2     Q.  Sir, do you deny that this ad was sent out to thousands of

 3:49PM   3     people?

 3:49PM   4     A.  I honestly don't know if it was sent out to thousands of

 3:49PM   5     people.  I do know that we have got ten, twenty different

 3:49PM   6     documents that have since run.  We can -- we have looked at

 3:49PM   7     how many thousands we have produced, and whereas we have

 3:49PM   8     produced 10,000 or 20,000 of one piece, we produced far less

 3:49PM   9     of these.  It could be thousands, Mr. Macon, but it is

 3:49PM  10     certainly not more than thousands.

 3:49PM  11     Q.  And would what you thought, what you knew back in 2004 be

 3:49PM  12     more reliable than what you are thinking today?

 3:49PM  13     A.  No.  I think that I have had more of a chance to, you

 3:49PM  14     know, look a little deeper into some of the issues here, and

 3:50PM  15     this ad appeared, I believe, in a couple of journals and we

 3:50PM  16     never, to my knowledge, actually sent this out.

 3:50PM  17               We did have it available at trade shows.  You know,

 3:50PM  18     there are different pieces and I frankly don't remember which

 3:50PM  19     ones -- all of them were either sent -- I can generally tell

 3:50PM  20     you that this was one that was only used for a limited period

 3:50PM  21     of time.

 3:50PM  22               MR. MACON:  Please, would you put up page 296.

 3:50PM  23               MS. GULDE:   269.

 3:50PM  24               MR. MACON:  269.

 3:50PM  25               MS. GULDE:  Page 16 -- line 16.
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 3:50PM   1     BY MR. MACON:

 3:50PM   2     Q.  And let's see what you said when you were under oath.

 3:50PM   3     A.  Okay.

 3:50PM   4               (Videotape played.)

 3:50PM   5     Q.  Is this a document that was prepared by BlueSky and

 3:50PM   6     distributed by BlueSky?

 3:50PM   7     A.  Yes.

 3:50PM   8     Q.  Was that distributed to the same mailing list that you

 3:50PM   9     previously referred to?

 3:50PM  10     A.  I believe so.

 3:50PM  11     Q.  To the best of your knowledge, have thousands of these

 3:50PM  12     documents been distributed to doctors, nurses and hospitals

 3:51PM  13     and your distributors?

 3:51PM  14     A.  I believe so.

 3:51PM  15     Q.  To the best of your knowledge, has this document been

 3:51PM  16     available to people at conventions and trade shows?

 3:51PM  17     A.  Yes, sir.

 3:51PM  18               (Videotape ends.)

 3:51PM  19     BY MR. MACON:

 3:51PM  20     Q.  Now that you have seen what you have testified to under

 3:51PM  21     oath, do you agree it has been sent out to thousands of

 3:51PM  22     people?

 3:51PM  23     A.  Yes.  That's true, Mr. Macon.

 3:51PM  24     Q.  Thank you.  Well, let's look at --

 3:51PM  25               MR. MACON:  Trevor, if we can go back to 193.
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 3:51PM   1               And let's talk about one final subject here.

 3:51PM   2               THE WITNESS:  Okay.

 3:51PM   3               MR. MACON:  Trevor, would you put the Consider a

 3:51PM   4     Better Alternative.

 3:51PM   5     BY MR. MACON:

 3:51PM   6     Q.  And when this ad that you and Mr. Weston wrote says,

 3:51PM   7     "Consider a better alternative," is it saying that the BlueSky

 3:51PM   8     medical product with Chariker-Jeter is a better alternative to

 3:52PM   9     the VAC using foam; is that correct?

 3:52PM  10     A.  It doesn't say anything about foam.

 3:52PM  11     Q.  Do you consider -- is it true that what you are saying is

 3:52PM  12     that the BlueSky medical product is a better alternative to

 3:52PM  13     the VAC?

 3:52PM  14     A.  It could be a better alternative.

 3:52PM  15     Q.  No, sir.  I'm sorry.  You misunderstood.  Listen to my

 3:52PM  16     question.  Is what this ad saying is that this is a better

 3:52PM  17     alternative than the VAC?

 3:52PM  18     A.  That's not what this ad says.

 3:52PM  19               MR. MACON:  Would you please -- let's try his

 3:52PM  20     testimony, 274.

 3:52PM  21               (Videotape played.)

 3:52PM  22               So when this says, "Consider a better alternative,"

 3:52PM  23     it's saying that the BlueSky medical product with the

 3:52PM  24     Chariker-Jeter is a better alternative to the VAC using foam;

 3:52PM  25     is that correct?
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 3:52PM   1     A.  In my opinion, I would say that the BlueSky Versatile One

 3:52PM   2     using the Chariker-Jeter kit is a better alternative than the

 3:52PM   3     KCI wound V.A.C. with the black foam sponge.

 3:53PM   4     Q.  And that's what you are referring to in this exhibit?

 3:53PM   5     A.  Yes.

 3:53PM   6               (Videotape ends.)

 3:53PM   7     BY MR. MACON:

 3:53PM   8     Q.  Were you telling the truth then?

 3:53PM   9     A.  Yes, I was.

 3:53PM  10               MR. MACON:  Your Honor, would this be a good time?

 3:53PM  11               THE COURT:  This is a perfect time.  Thank you very

 3:53PM  12     much.

 3:53PM  13               Mr. Johnson, you may go ahead and step down.

 3:53PM  14               THE WITNESS:  Thank you, sir.

 3:53PM  15               THE COURT:  And, ladies and gentlemen, now recall

 3:53PM  16     that we are going to be off Thursday, Friday, and then Monday,

 3:53PM  17     Tuesday, Wednesday.  We will be back Thursday, Friday for

 3:53PM  18     those two full days.  Then the 4th of July is a Tuesday, so we

 3:53PM  19     will not come back for that Monday.  We will be off the 3rd

 3:53PM  20     and 4th of July, and I will probably allow -- probably come in

 3:53PM  21     on the 5th at about 10:00 o'clock, just in case people are

 3:53PM  22     coming back from vacation or something or getting organized,

 3:53PM  23     so -- and if you need a little more time, 10:30, you can tell

 3:53PM  24     me, if you need some more time, but we will probably come back

 3:53PM  25     at 10:30 the 5th.

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2416

 3:53PM   1               And as I say, we have a straight shot after that.

 3:53PM   2     There will be no more interruptions in the trial.  So I hope

 3:54PM   3     you go have a great Thursday, Friday, weekend and Monday,

 3:54PM   4     Tuesday, Wednesday, and we will see you Thursday, Friday, and

 3:54PM   5     then we will go for the 4th.

 3:54PM   6               You have been a wonderful jury with good spirit,

 3:54PM   7     enormous dedication and great commitment to your work, and I

 3:54PM   8     think I speak for everybody in the courtroom when I express my

 3:54PM   9     appreciation for what you are doing, the sacrifice you are

 3:54PM  10     making in this case.

 3:54PM  11               So go have a good couple of days and we will see you

 3:54PM  12     next Thursday morning at 9:00 o'clock.

 3:54PM  13               Let's all rise for the jury.

 3:54PM  14               And, Mr. Ramirez, will you lead this good jury out.

 3:54PM  15               (Jury leaves courtroom.)

 3:55PM  16               THE COURT:  Okay.  I will see the lawyers at 7:00

 3:55PM  17     o'clock --

 3:55PM  18               MR. SADLER:  May I address the Court on a matter?

 3:55PM  19               THE COURT:  Sure.

 3:55PM  20               MR. SADLER:  Because this is something that may come

 3:55PM  21     up -- about five minute ago in the questioning of Mr.

 3:55PM  22     Johnson --

 3:55PM  23               THE COURT:  Everybody may be seated, please.  Thank

 3:55PM  24     you.

 3:55PM  25               MR. SADLER:  -- Mr. Macon asked twice directly about
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 3:55PM   1     whether or not Mr. Johnson's lawyers had told him something.

 3:55PM   2     That's not my objection to make, and I didn't get up and make

 3:55PM   3     it, but I think that is improper, and I would ask -- and I

 3:55PM   4     don't think this ought to be something I would ask for, but I

 3:55PM   5     do ask for a limine order that no lawyer be allowed to direct

 3:55PM   6     a question to a witness on the stand, the answer to which

 3:55PM   7     would violate the attorney-client privilege.

 3:55PM   8               And I don't want to have to jump up in the middle of

 3:55PM   9     my witnesses if Mr. Macon is going to be asking them:  What

 3:55PM  10     did your lawyers tell you?  That's wrong, and I ask that it

 3:55PM  11     not happen again.

 3:55PM  12               MR. MACON:  Your Honor, I think it is something

 3:55PM  13     different if I asked him what the advice was.  I was asking if

 3:55PM  14     he had been told that he had the right and obligation to

 3:55PM  15     sign -- I would agree that you can't ask him about the

 3:56PM  16     substance of any conversation.  I have no problem with that.

 3:56PM  17     I will agree to that.

 3:56PM  18               THE COURT:  Well, we probably have a lot to talk

 3:56PM  19     about Wednesday night.  It is a slippery slope, as we have

 3:56PM  20     discussed before.  I will consider talking about that in a

 3:56PM  21     general way to the jury.

 3:56PM  22               MR. SADLER:  Thank you.

 3:56PM  23               THE COURT:  Okay.  I will see everybody at 7:00

 3:56PM  24     o'clock Wednesday night.  Thank you so much.  You may come

 3:56PM  25     casual.
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 3:56PM   1               MR. SADLER:  Thank you.

 3:56PM   2               MR. MACON:  -- shirts and sweaters?

 3:56PM   3               THE COURT:  Without coats.  So come casual.  See you

 3:56PM   4     Wednesday night.

 3:56PM   5               *-*-*-*-*-*-*-*
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              1       (June 28, 2006.)

              2            THE COURT:  Well, I was on the plane coming back from

              3   Houston today and I had Casey --

              4            MR. SADLER:  Baugh.

              5            THE COURT:  I had Ms. Baugh, Ms. Mayor.  I had a

              6   Medela, one of the Medela principals.

              7            MR. SADLER:  Ms. Laurel.

              8            THE COURT:  Yes.  And so I was looking for some KCI

              9   representatives and --

             10            MR. MACON:  We were all here.

             11            THE COURT:  Well, I guess Lamont Jefferson, I -- I

             12   guess you could --

             13            MR. MACON:  We'll claim Lamont.

             14            THE COURT:  You'll claim Lamont.  That will be good.

             15   Okay.  I appreciate everybody working on an agenda.  So, let's

             16   just go to the agenda, you good people.  And everybody can

             17   just stay seated.  We'll just kind of talk.

             18            The wound claim construction issue.  And you know, as

             19   I told you, I thought we had construed treating a wound in

             20   Claim 13 of the '643 Patent to mean giving medical care to an

             21   injury and we never really talked about an injury.  So, I

             22   thought it really made sense at this point to say giving

             23   medical care to a wound.

             24            Plaintiffs okay with that?

             25            MR. O'NEILL:  We are, Your Honor.  We have a
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              1   construction that was given to you in our Markman briefs

              2   that's a little more detailed than that, but we are fine with

              3   wound and we think that's probably the right way to go.

              4            THE COURT:  Great.  What about Medela?

              5            MR. PARTRIDGE:  Your Honor, we can live with that --

              6   that change.  We remain of the view, as we had expressed in I

              7   think our last paper that we filed that it would be helpful to

              8   the jury to define the word "wound" especially if we're now

              9   going to put it in the construction itself and what we had

             10   recommended to you was to take the standard definition from

             11   the Stedman Medical Dictionary which everybody uses and which

             12   KCI has even used in their FDA filings and that's in the

             13   papers.  I think it would be helpful to the jury and we just

             14   ask that you -- if you're going to substitute the word "wound"

             15   you reconsider that as well and if you do, you do.  If you

             16   don't, you don't.

             17            THE COURT:  Let me tell you, I don't want anybody to

             18   waive anything here so when I say I'll go back and make sure

             19   everybody talks about their concerns about that.

             20            MR. MACON:  I think each side has reasserted their

             21   earlier positions.

             22            THE COURT:  Right.  I will say each side has.  I am

             23   going to change "wound" to "injury".  Each side has asserted

             24   their initial positions --

             25            MR. MACON:  I think you just reversed them, Your
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              1   Honor.

              2            THE COURT:  I mean "wound" for "injury".  But nobody

              3   is waiving anything.  Mr. McClanahan, is there anything you

              4   and Mr. Espey would add?

              5            MR. SADLER:  We would agree with Medela on this

              6   point, Your Honor.

              7            THE COURT:  I'm overruling everybody's prior position

              8   and I'm going to just define Claim 13 of the '643 Patent where

              9   it says treating a wound to mean giving medical care to a

             10   wound.

             11            Similarly, in regard to the '081 patent Claims 127

             12   and 54, we construed facilitating the healing of wounds to

             13   facilitating healing of injury.  I'm not even going to define

             14   that.  I'm just going to leave it facilitating the healing of

             15   wounds.

             16            Now, if you want to file -- state an objection or

             17   whatever, you guys are willing -- any objection from the KCI

             18   group to that?  I'm not even going to define.  I'm going to

             19   leave that be.

             20            MR. O'NEILL:  We're fine with, that Your Honor.

             21   There are other independent claims in the '643 Patent that

             22   have "wound" in the preamble.  You mentioned Claim 13.  I

             23   think there are several others including Claim 1, and I can't

             24   remember them all, but I assume you're going to do that for

             25   all --
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              1            THE COURT:  I'm going to do it for all the claims.

              2   Medela?

              3            MR. PARTRIDGE:  We preserve our previously stated

              4   position and I think Your Honor that some claims say treating

              5   a wound and some say treatment to a wound and in both those

              6   instances I would think you would now be substituting "wound"

              7   for "injury" as --

              8            THE COURT:  Right.

              9            MR. PARTRIDGE:  I think those are the two

             10   phraseologies that are used and the third is facilitating the

             11   healing of a wound and I understand your construction on that.

             12            THE COURT:  And treating a wound or treatment of

             13   wound and, David, if you and Kerry could pick this up, every

             14   place where that is I'm just going to define it as giving

             15   medical care to a wound.  And you stand with Medela on this?

             16            MR. McCLANAHAN:  Yes, Your Honor.

             17            THE COURT:  Okay.  Great.  Thank you all so much.

             18   Now, so that's where we are and if your instructions were not

             19   given, your objections are noted and overruled.

             20            Okay.  Trial schedule going forward.  BlueSky want to

             21   be sure that defendants will have at least as many trial days,

             22   half days as plaintiffs.

             23            MR. MACON:  Your Honor --

             24            THE COURT:  Where are you -- where is KCI?

             25            MR. MACON:  We believe we have -- strong belief we

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2425

              1   will close Friday.  We talked -- I've talked it over with

              2   Mr. Partridge and -- sorry.  My mind is going.  We've talked

              3   it over.  We also have made an arrangement to have Dr. Orgill

              4   come back here and start testifying at 1:30 on Tuesday the

              5   11th and the defendants have agreed to have all of their

              6   infringement and validity experts testify by then that way

              7   we'll only have Dr. Orgill here one time.

              8            THE COURT:  Okay.  And do you think you'll probably

              9   close at the very end of the day Friday?

             10            MR. MACON:  Yes, sir.

             11            THE COURT:  In other words, do you think we can

             12   finish up by about 5:00 o'clock or so?

             13            MR. MACON:  I believe we can.  As I told

             14   Mr. Partridge that I believe -- assuming nobody takes a

             15   long -- an especially long time, my direct examination on each

             16   of these witnesses will be very short.

             17            THE COURT:  Okay.  Let's assume that can be done.  If

             18   that can be done, then I want to give everybody plenty of time

             19   for the motion for judgment as a matter of law and I -- you

             20   know, you're going to have to -- in fact, I'm going to want,

             21   in fact, to spend some time talking to you about that and I've

             22   told you about my concern about conspiracy and inducement and

             23   my view would be, we would take -- we would give the jury the

             24   day after the 4th, the 5th, to come back.  We would spend the

             25   day here working together, that would be my view, unless you
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              1   think we can do this in a couple of hours and have them back

              2   Wednesday -- Wednesday afternoon.  What's your -- anybody want

              3   to give a view on that?

              4            MR. PARTRIDGE:  If I may, Your Honor, -- do you want

              5   me to stand --

              6            THE COURT:  No, you're fine.  It's counter-intuitive

              7   to sit.

              8            MR. PARTRIDGE:  First of all, let me say with respect

              9   to the schedule, the agreement, and I thought we were clear on

             10   this, is Dr. Orgill starts on the afternoon of the 11th and he

             11   needs to finish on the 12th because I think he has a 2:00

             12   o'clock flight --

             13            MR. MACON:  He has to leave here.

             14            THE COURT:  2:00 o'clock the next day.

             15            MR. PARTRIDGE:  The next day he has to leave.

             16            THE COURT:  So, we'll have him basically for about

             17   five --

             18            MR. MACON:  Five hours.

             19            THE COURT:  Five hours or so.

             20            MR. PARTRIDGE:  Correct.  And what I had said to

             21   Mr. Macon it was subject to the possibility we may want to

             22   recall one of our experts on infringement because we will not

             23   have heard from the plaintiff on infringement at that point.

             24   If we did that, it would be -- it would be limited but we will

             25   get our validity case done so Dr. Orgill can testify once
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              1   which was the objective.

              2            MR. MACON:  We did not have good communication.  I'll

              3   -- Let me -- Let me figure out what we need to do with respect

              4   to Dr. Orgill, so that's --

              5            THE COURT:  Who would you not be able to have

              6   testify?  What expert?

              7            MR. PARTRIDGE:  I --

              8            THE COURT:  Before Orgill.

              9            MR. PARTRIDGE:  The only question -- we would be

             10   able -- if we started Wednesday, Your Honor, with our case,

             11   and even if we started Wednesday afternoon and devoted the

             12   morning to the motions, I think we could finish our case with

             13   respect to the validity experts before Dr. Orgill takes the

             14   stand on the afternoon of the 11th and that would be the game

             15   plan.

             16            If we take all of the 5th to do the motions so that I

             17   can't put on our first witness until the 6th, I need to put on

             18   Dr. Hopf on Friday and finish her by Friday and if I can I'd

             19   probably try to start her on Thursday afternoon and --

             20            THE COURT:  If you need to then --

             21            MR. PARTRIDGE:  -- here's the problem --

             22            THE COURT:  Okay.

             23            MR. PARTRIDGE:  I think if we devote the morning,

             24   we're okay.  If we devote the day to the motions it creates a

             25   problem for me.
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              1            THE COURT:  Then we'll have the jury come in at 2:00

              2   and go from there.

              3            MR. PARTRIDGE:  Okay.

              4            THE COURT:  And do that.

              5            MR. PARTRIDGE:  Our plan is, Your Honor, if Mr. Macon

              6   closes on Friday, we will promptly address the motions as a

              7   matter of law.  We'll get those in promptly.  I don't know if

              8   it would be Friday night, but it's going to be pretty quick.

              9            THE COURT:  Okay.  That's fine.  And if you want to,

             10   I -- I will not be here Monday, but if everybody wants to, I

             11   can -- you can -- oh, we can figure out a way you can get them

             12   to me Monday so I can read them.

             13            MR. MACON:  We definitely need a schedule so we'll

             14   know when to respond.

             15            THE COURT:  Yes.  Sure.  Well, if -- so, you would

             16   plan at least to give them over to Mr. Macon say Saturday

             17   morning?

             18            MR. PARTRIDGE:  I think Saturday morning would be do

             19   able and we'll endeavor to do it Friday night, Your Honor.

             20            THE COURT:  Okay.

             21            MR. PARTRIDGE:  I haven't talked to BlueSky about

             22   this as to whether that works for them or not.

             23            MR. McCLANAHAN:  I don't know that we'll have ours

             24   quite that promptly but Mr. Espey is going to be working on it

             25   in the next few days and we should know.

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2429

              1            THE COURT:  Well --

              2            MR. McCLANAHAN:  We're obviously going to be as quick

              3   as we can.

              4            THE COURT:  I'm sorry.

              5            LAW CLERK:  I know you have trouble with your e-mail

              6   sometimes when you're away but I can get it.  They e-mail it

              7   to me and we're both in Dallas on Monday.  I can get it to you

              8   in a hard copy.

              9            THE COURT:  Right.  I hate people just to ruin so

             10   many weekends.

             11            MR. PARTRIDGE:  I think our weekends are already

             12   devoted to this case, Your Honor, so --

             13            THE COURT:  They're ruined anyway.

             14            MR. PARTRIDGE:  There isn't any chance any of us in

             15   this room are going to have a day off over the 4th of July

             16   weekend.

             17            THE COURT:  Let's do this:  Either Friday night or

             18   Tuesday -- or Saturday morning you'll e-mail to the plaintiff

             19   and to Kerry.

             20            MR. PARTRIDGE:  Correct.

             21            THE COURT:  And she'll pull them down and then I'll

             22   get them and then can -- if you can do it Monday, you can't,

             23   you can't.

             24            MR. MACON:  We can do it by Monday.  We can get it

             25   back to you.  It's easy for me to say.
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              1            THE COURT:  Easy.  Right.  Just -- at the end of day

              2   Monday and, again, just e-mail them to Kerry.

              3            MR. MACON:  Right.

              4            THE COURT:  And then we'll go from there.  You know,

              5   I haven't -- I've thought about conspiracy some.  Let me just

              6   tell you what my concerns are.  You know, under Texas

              7   conspiracy law, my concerns are if the inferences weigh

              8   evenly, and there can be some arguments here that the

              9   inferences may weigh evenly either way in support of either

             10   side, then you get a judgment as a matter of law.  If they --

             11   of course, I have to look at this in the light most favorable

             12   to the plaintiffs and if they don't weigh evenly, then we'll

             13   go from there.

             14            I do want KCI to understand that I am struggling with

             15   the conspiracy count and I don't know how inducement

             16   piggybacks onto this so you need to help me with inducement.

             17   It may piggyback on.  It may not.  Anyway, it's a very

             18   interesting question and we're just going to have to take a

             19   look at it.

             20             You know, I almost -- I will just tell you, my

             21   inclinations in a trial are that the jury can cure all ills

             22   and the jury does cure all ills and if I'm wrong and I were --

             23   for example, give you a judgment, I'm going to have to do

             24   everything over again.  If I'm wrong -- if I don't give you a

             25   judgment and the jury gives the plaintiffs the judgment and I
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              1   overturn it, then the Federal Circuit can do whatever they

              2   want to, but the case doesn't have to come back.  So, you

              3   always worry that, you know, you're going to have to do this

              4   twice and that's -- that's just practically speaking the

              5   reason a lot of judges don't grant judgments as a matter of

              6   law after the plaintiff's case, but I'm going to seriously

              7   think about it, okay?  So I don't -- your hard work is not

              8   going to be for naught and for both sides.  I want to just

              9   see.  I do think things hang a little bit in the balance here

             10   and I want to see your good work on it.

             11            Okay.  So, we're going to -- I'm just trying to

             12   think.  I'll tell you what time we'll start up tomorrow.  I'll

             13   tell you in the morning what time I'm going to start up on the

             14   5th.  But we'll bring the jury back at 2:00 o'clock, so

             15   we'll -- that ought to help us with the scheduling.

             16            MR. MACON:  Your Honor, I may have to just do -- to

             17   run in a witness first thing Friday morning.  She's got a --

             18   she's got a family problem.  I may have to break something up

             19   for a short witness.  Satterfield.  I may have to move her out

             20   of -- break somebody else's testimony.  She's got a family

             21   problem, just to get this thing done.

             22            THE COURT:  That's okay.

             23            MR. PARTRIDGE:  And Mr. Macon had mentioned that to

             24   me and I think we can work with that.

             25            THE COURT:  Right.  I'm going to talk to the jury
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              1   maybe on -- about -- maybe coming in at 8:30 on Friday since

              2   I'm giving them a long weekend and see how that can be.  Some

              3   of the people it pushes them with the kids, but I'll talk to

              4   them.  That would give us a little bit of a break.

              5            Okay.  Thank you.  That's helpful.  So, if we get

              6   that done, then Monday June 12 is Mr. Orgill?

              7            MR. McCLANAHAN:  July.

              8            MR. MACON:  July.

              9            THE COURT:  Wait.  I'm looking at --

             10            MR. PARTRIDGE:  July 11.

             11            THE COURT:  July 10 is a Monday.  July 11 is a

             12   Tuesday.

             13            MR. MACON:  11th is Tuesday.  Right now we have

             14   Dr. Orgill scheduled to come in -- to come in that -- to come

             15   in and start the afternoon and go to the next one.  I'm just

             16   thinking about what Mr. Partridge said and I haven't

             17   understood -- I'm not suggesting he said anything different, I

             18   hadn't understood him, that might create a problem if there's

             19   anything he needs to rebut.  We'll work on that.

             20            THE COURT:  Yes.  Let's try to work on that.  You

             21   know, the jury is really engaged here, but you don't want to

             22   push it too far.  Okay.  That will --

             23            And then, you know, my -- you know, I'm thinking that

             24   -- Let's see.  We have eight full days starting with the 6th.

             25   So, that's eight and-a-half full days.  If we go to the -- to
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              1   Monday the 17th.  I thought you guys thought we could probably

              2   be done by then.  Am I -- am I right about that or wrong about

              3   that?

              4            MR. PARTRIDGE:  Your Honor, we've -- we've used up so

              5   far about 35 hours.  There's a time allocation sheet that

              6   we'll give you shortly and we had planned on 90 hours and with

              7   eight and-a-half days, if we do four and-a-half to five hours

              8   a day, that's roughly 40 hours left.  It's -- it's a little

              9   tight if we go through Monday the 17th.  We've gone through

             10   and tried to do our allocations that are in.

             11            THE COURT:  Well, I will tell you, if we can do it,

             12   we can do it.  My problem during this trial is I chair a

             13   judicial committee where I have to be certain places at

             14   certain times without any question and I think I have to leave

             15   on the 18th to be in D.C. on the 19th and 20th.

             16            MR. MACON:  The 18th is Tuesday, Your Honor?

             17            THE COURT:  The 18th is Tuesday.  So, I mean, if --

             18   if that happens, it will kick us into August, so I mean, but

             19   I -- the jury's, you know, geared in here, but if -- if we

             20   don't make it, then I will just tell you, we'll lose the last

             21   week in July and we'll kick to July the 31st.  And, you know,

             22   I'll give you all the time you need after that, but -- but

             23   you're going to lose 10 days in there.

             24            MR. PARTRIDGE:  That's a huge incentive, Your Honor.

             25            THE COURT:  I'm not trying to tell me people not to
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              1   do their case and I'm going to give you the time, but I do

              2   just want you to know that you'll -- you'll lose 10 days.

              3            MR. MACON:  Your Honor, are you planning to leave the

              4   morning of the 18th?

              5            THE COURT:  You know, I could go check my calendar.

              6   One minute.  Let me just tell you.  I'll be right back.

              7       (Court off the bench.)

              8            THE COURT:  I leave the morning of July the 19th.

              9   So, that's where we are.  And, you know, it's -- but I -- I've

             10   held juries for six weeks in the middle of a trial and they

             11   did just fine.  But, it's not optimal, I agree.  But, you

             12   know, at this point, we're not going to have any choice.  I

             13   thought we had timed it that we were going to be in better

             14   shape than this, but if we're not, we're not.

             15            MR. PARTRIDGE:  We've lost a few hours here and there

             16   and it's nobody's fault, it's just one of those things that

             17   happens, and I think what we need to do, Your Honor, is

             18   collectively think about how we can do this.  My questions is

             19   that all three of us would prefer to finish the trial and not

             20   have to come back and try to figure out a way to allocate the

             21   remaining hours so that we can accomplish that.

             22            THE COURT:  Well, it -- and we would probably lose

             23   some jurors.  In fact, I think -- I can't remember who it

             24   is --

             25            MR. SADLER:  Mr. Vance.
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              1            MR. MACON:  He leaves on the 24th.

              2            THE COURT:  So, we would lose Mr. Vance.  It's either

              3   Mr. Ramirez or Mr. Pena we lose about the -- July 14 and I

              4   don't remember, so --

              5            MR. SADLER:  Mr. Pena had a family trip as I recall.

              6   He was going to send his family ahead and --

              7            THE COURT:  Right.  And I'm not for sure about

              8   Ms. Villa.

              9            MR. MACON:  She -- she has her son has that baseball

             10   tournament the weekend of the 15th, --

             11            THE COURT:  Right.

             12            MR. MACON:  She was okay with leaving late on Friday,

             13   but she had -- she wouldn't be back on Monday.

             14            THE COURT:  So, you know, we'll just do the best we

             15   can.  That's all we can do.

             16            MR. MACON:  While you were out, we were talking about

             17   the possibility of -- Do you have a problem if we argue and

             18   submit to the jury of having a magistrate or another judge

             19   cover for you?

             20            THE COURT:  No, I don't.  The other thing we could do

             21   and I don't -- I don't have any calendar here and we would

             22   have to talk to the jury, we could consider a -- you know,

             23   it's really difficult for -- for the courthouse, but we could

             24   consider a -- if it looked like we could, you know, get

             25   something done, we could consider a Saturday and the Saturday
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              1   we'd probably -- this would knock Ms. Villa out.  The Saturday

              2   we would probably have to think about would be the 15th and

              3   that would knock her out and I think the 14th will knock out

              4   Mr. Pena.  So --

              5            MR. SADLER:  Whichever side is putting on the case

              6   that requires the jury to come back on Saturday is at a

              7   distinct disadvantage.

              8            THE COURT:  That could be so.  So, at any rate, if we

              9   don't -- I don't have any problem with a magistrate, you know,

             10   taking the judgment -- taking the verdict.

             11            MR. MACON:  You would be available for --

             12            THE COURT:  I would be available by phone.  I'm in

             13   all these meetings, but I could give you phone numbers where

             14   you could call and get me.

             15            MR. MACON:  Your Honor, just -- just talking it

             16   through, about how much time would you -- would you be giving

             17   each side for closing?

             18            THE COURT:  I'm going to give you as much time as you

             19   want, really.  Now, if you're making your closing arguments on

             20   the 18th, of course, that's --

             21            MR. MACON:  Self --

             22            THE COURT:  Yes, I mean, there would be a magistrate

             23   taking the verdict.  You know, everybody just freezes when

             24   they hear patent cases mentioned so I'm sure the magistrate

             25   judge would be deeply concerned, but you know we could work
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              1   that out and I would be available by phone.  But, you know, I

              2   would take that, you know, we're going to take a good part of

              3   the day to give the instructions and then have the arguments.

              4            MR. MACON:  I think we're probably going to set

              5   aside -- whatever you think, but I think we would probably

              6   take a full day between the arguments --

              7            THE COURT:  I do, too.  We ought to consider a full

              8   day.

              9            MR. MACON:  So, the 17th is the last day we could put

             10   on -- anybody --

             11            THE COURT:  Evidence, right.

             12            MR. MACON:  -- anybody could put on evidence.

             13            THE COURT:  Let me tell you, if we can't do it,

             14   nobody should be -- I realize you say, oh, my God, holding

             15   over for ten days is going to be terrible, but I -- I don't

             16   think that's the case and if with -- if we did hold over, you

             17   know, we would -- we might work out some things for you guys

             18   to, you know, I may even give you more leeway on argument or

             19   whatever.  But we can only do what we can do.

             20            I do want you to know Judge Folsom said I made a

             21   terrible decision.  He said never give more than ten days of

             22   trial.  He said you've made -- he said you have already ruined

             23   this case.  So, --

             24            MR. MACON:  Judge Folsom has never given more than

             25   seven in his life.
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              1            THE COURT:  That may be true.  At any rate my friend

              2   Judge Ward probably said if you give more than five -- so, you

              3   guys have gotten, you know, you have gotten a lot of time

              4   here, but who knows if it's been to anybody's advantage or

              5   not.

              6            Okay.  You guys talk it over, but it's okay.  You

              7   know, we can do this any number of ways.

              8            Okay.  Evidentiary issues.  First.  Exhibit issues

              9   regarding Johnson's testimony.  So, what's the -- what's the

             10   -- tell me -- help me with this.  What is the problem here?

             11            MR. POWERS:  Your Honor, Medela has five exhibits.

             12   We're objecting to, I don't know --

             13            MS. GULDE:  We have some we're objecting to of

             14   BlueSky's exhibits, Your Honor.

             15            THE COURT:  Oh --

             16            MS. GULDE:  KCI does for Mr. Johnson who is going to

             17   be on the stand tomorrow.

             18            THE COURT:  Okay.  Well, why don't we start with

             19   Medela's objections and then -- these are the objections you

             20   have for their case in chief.  Right?

             21            MR. POWERS:  Yes.  For the --

             22            THE COURT:  For their -- their witness in their case

             23   in chief.

             24            MR. POWERS:  Yes, Your Honor.

             25            THE COURT:  Why don't you tell me, Mr. Powers, show
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              1   me the exhibits and -- recall for me what Mr. Johnson is going

              2   to testify about.

              3            MR. MACON:  Mr. Johnson is their -- is the

              4   vice-president of BlueSky.

              5            THE COURT:  Oh, okay.  It's really their witness.  I

              6   mean, it's their client.

              7            MR. MACON:  We called him adverse, yes, sir.

              8            THE COURT:  Okay.  So, Ms. Cowart, maybe you can tell

              9   me --

             10            MS. COWART:  I just have one issue, Your Honor.

             11   Mr. Powers I believe had exhibit 208.

             12            MR. POWERS:  Yes.

             13            MS. COWART:  We will withdraw that one.  We realize

             14   it doesn't relate to Mr. Johnson at all.

             15            THE COURT:  Okay.  208's withdrawn.  Okay.  Thank

             16   you.  You've got me back in -- Okay.  Then there are -- looks

             17   like you're objecting to three?

             18            MR. POWERS:  There are four total.  There are two

             19   short ones and a 36 pager and then a one short one at the end.

             20            THE COURT:  I only -- maybe -- Well, I have 239 --

             21   Did I give you two?  Okay.  I gave you two.  Okay.  Okay.

             22   237, 239, 247, and 618.

             23            MR. POWERS:  And 618.  Yes.

             24            THE COURT:  Okay.

             25            MR. POWERS:  And the first three are documents,
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              1   e-mails written by Genesis Medical which is a BlueSky

              2   distributor and the third is a contact report kind of spread

              3   sheet that is prepared by Genesis Medical and our concern with

              4   those first three exhibits is that they are all hearsay

              5   documents.  The statements that are in them are statements of

              6   Genesis Medical or statements of others purported by Genesis

              7   Medical.  All of these are hearsay documents and shouldn't

              8   come into evidence.  The additional problems, as the Court

              9   recognized last week I think, that these are not Mr. Johnson's

             10   documents and so he's being asked about -- he is, essentially,

             11   being impeached or asked to comment on documents of others and

             12   237 is a good example where Mr. Kasberg, who's the president

             13   of Genesis Medical in the middle of this e-mail that the

             14   strategy, the business strategy is KCI is the target of

             15   BlueSky, and that's clearly an assertion by somebody who is

             16   not BlueSky, it's a hearsay statement and Mr. Kasberg is not

             17   in court.  So, that shouldn't come in.

             18            THE COURT:  Okay.  Let me just see this.  Let me read

             19   these first two.

             20       (Court reading.)

             21            MS. COWART:  Your Honor, if you're looking at 247, I

             22   think it's the last two pages of that document that are --

             23            THE COURT:  Oh.

             24            MS. COWART:  The ones that are --

             25            THE COURT:  That's very helpful.  Thank you.  I
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              1   wasn't --

              2            MS. COWART:  You're welcome.  Starting at the bottom

              3   where it says original message from Mr. Kasberg to Tim at

              4   BlueSky Medical and then it goes to the next page.

              5            THE COURT:  Let's see.  On page -- is this Bates

              6   stamp 669 or 668?

              7            MS. COWART:  669.

              8            THE COURT:  Okay.

              9            MS. COWART:  And then it goes on to 670.

             10            THE COURT:  Okay.

             11       (Court continues reading.)

             12            THE COURT:  Okay.  Ms. Cowart, are you addressing

             13   these issues?

             14            MS. COWART:  Yes, Your Honor.

             15            THE COURT:  Why don't I hear these and then we'll

             16   talk about exhibit 618 in a minute.

             17            MS. COWART:  Okay.  Your Honor, as Mr. Powers

             18   indicated, the Genesis Medical is a distributor of BlueSky's

             19   and each of Mr. Kasberg's documents -- Well, two of them, the

             20   first two, 237 and 239, were sent to Mr. Johnson so, granted,

             21   they contain hearsay, however it's evidence of Mr. Kasberg's

             22   state of mind and is relevant as to our unfair competition

             23   claim as well as the willfulness of BlueSky's infringement of

             24   the patents.  In 237 Mr. Kasberg states that KCI is the target

             25   which is clearly part of our case, Your Honor.  And 239 talks
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              1   about the inferiority of the product that BlueSky is selling

              2   and the fact that it's causing confusion as to the nurses that

              3   are receiving it.

              4            As for 247, again, on the last page, 670, Mr. Kasberg

              5   refers to the product that BlueSky is selling as a VAC

              6   knock-off.  That's how he sees it.  That, again, is a part of

              7   our claim here in terms of unfair competition as well as false

              8   advertising.  It all goes to Mr. Kasberg's state of mind and

              9   we believe we have the right to question Mr. Johnson about it.

             10   The last one he's talking about a conversation that he had

             11   with Mr. Johnson.  If necessary, we can put on the depo

             12   testimony of Mr. Kasberg where he talks about this document

             13   and says that it is true that he had a conversation with

             14   Mr. Johnson about the VAC knock-off.  So, we believe, Your

             15   Honor, that we have the right to question Mr. Johnson about

             16   his conversation with Mr. Kasberg.

             17            THE COURT:  Did he say Mr. Johnson called it the VAC

             18   knock-off or who called it the VAC knock-off?

             19            MS. COWART:  He did not say who called it the VAC

             20   knock-off.  He said he had a conversation with Mr. Johnson

             21   about the VAC knock-off.

             22            THE COURT:  Well, let me say, you -- you have a

             23   credible basis for asking Mr. Johnson if KCI was BlueSky's

             24   target.  You have a credible basis for asking it.  That

             25   doesn't mean you can put the exhibit in.  But you have a
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              1   credible basis for asking the question so you can certainly

              2   ask the question.

              3            Have you a credible basis for asking if he knew of

              4   confusion in the market in regard to 239 and on -- I don't see

              5   239 to be a impeachment.  I mean, here is a -- unless he did

              6   not receive this e-mail, and I don't know what he ever says if

              7   he did or not, if he did not receive this e-mail, then he did

              8   receive notice of confusion and so I don't see that -- unless

              9   he says I never received the e-mail and -- and then I'm not

             10   for sure how -- how we'll deal with that.  I -- that would

             11   seem -- I mean, I may have to deal about that myself, but

             12   the -- On number 237, I think you have a credible basis for

             13   asking the question, but if he says, no, he never called -- he

             14   never said they were the target or whatever, the exhibit can't

             15   be admitted because you're trying to impeach him on the basis

             16   of something that's not clear and, really, it's not clear,

             17   it's his statement.  That would be my thought on that.

             18            On 239, I think you can ask him the question:  Did

             19   you receive this e-mail, and if he did, then you can go over

             20   the issue of the confusion.  If he didn't receive the e-mail,

             21   I may have to excuse the jury and find out why he didn't.

             22            MS. COWART:  Okay.  Your Honor, 237 is an e-mail as

             23   well.

             24            THE COURT:  No.  No.  But the problem with 237 is I

             25   don't know who's saying it.  I don't -- KCI is the target.  I
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              1   mean, I -- it -- that may be what Mr. Kasberg thinks and, you

              2   know, you can't impeach somebody on somebody else's statement.

              3   You can't say, now, if -- did these come to your attention

              4   after Mr. Johnson's deposition was taken?  Is that why they

              5   weren't covered with him in his deposition?

              6            MS. COWART:  No.  I believe they were covered with

              7   him in his deposition, Your Honor.

              8            THE COURT:  And what did he say?

              9            MS. COWART:  He doesn't recall whether or not he had

             10   a discussion with Mr. Kasberg about this.

             11            THE COURT:  So, he says I just don't recall?

             12            MS. COWART:  Correct.

             13            THE COURT:  And Mr. Kasberg in his deposition is not

             14   clear about whether KCI's the target or not?

             15            MS. COWART:  Mr. Kasberg is clear that KCI is the

             16   target, Your Honor.

             17            THE COURT:  He doesn't know -- is he saying that's

             18   what Tim Johnson told me?

             19            MS. COWART:  Again, Your Honor, Mr. Kasberg merely

             20   states he had a discussion and this is what was said.  He did

             21   not indicate whether or not Mr. Johnson said it or if he said

             22   it, but the fact is, Your Honor, this is BlueSky's

             23   distributor.

             24            THE COURT:  But is it their agent?  Can we consider

             25   distributors agents in a way they would be able to bind
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              1   BlueSky under any circumstance?

              2            MS. COWART:  Your Honor in this instance, they are

              3   taking a product and paying a royalty back to BlueSky, so

              4   there is a continuing relationship.  It isn't as though

              5   BlueSky is selling a product to their distributor and the

              6   relationship ends, the distributor goes off and sells the

              7   product and there is no continuing relationship here.  In this

              8   instance, there is a continuing relationship and clearly from

              9   Mr. Kasberg's e-mail he recognizes that BlueSky entered this

             10   market to make KCI the target which, again, is -- goes to our

             11   unfair competition claim.

             12            THE COURT:  Well, it may be clear to you.  It's not

             13   clear to me from this -- You know, if he says, I mean, -- I

             14   mean, this guy may have said why -- Mr. Kasberg may say that,

             15   you know, I thought, you know, the target was KCI.  I mean,

             16   that's who you're competing with.  I didn't think -- I didn't

             17   think it was signing up additional dealers.  It's just -- it's

             18   not -- I mean, it may be clear to you.  It's just not clear to

             19   me.  And so he doesn't even remember -- he doesn't remember

             20   half -- seeing this -- Mr. Johnson says -- Mr. Johnson's a

             21   fairly, you know, unclear witness, but he just said he doesn't

             22   even remember seeing this e-mail?

             23            MS. COWART:  That's correct, Your Honor.

             24            MR. POWERS:  I believe the testimony is he doesn't

             25   recall saying that KCI was the target.
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              1            THE COURT:  He doesn't recall himself saying that?

              2            MR. POWERS:  Right.

              3            THE COURT:  Or anybody saying that

              4            MR. POWERS:  Well, I don't believe he recalls himself

              5   saying it.  I don't know if he was asked if anybody said it.

              6   I believe the testimony was that he doesn't recall saying

              7   that.

              8            THE COURT:  Well, what about 239?  Does he recall

              9   getting the e-mail?  239 is the confusion?

             10            MR. POWERS:  I don't know for certain if he recalls

             11   getting the e-mail but the confusion that's described in

             12   e-mail is confusion about whether the nurses are supposed to

             13   turn the dial on the pump to the red numbers or the black

             14   numbers and which is best for wound healing.  It has nothing

             15   to do with unfair competition and confusion between KCI and

             16   BlueSky.  This is a totally irrelevant issue to anything in

             17   this case.

             18            MS. COWART:  But --

             19            THE COURT:  But do we know if he got the e-mail?

             20            MR. POWERS:  I do not know, Your Honor.

             21            MS. COWART:  I don't know the answer to that

             22   question, Your Honor.

             23            THE COURT:  Is it -- so, I mean, was it not discussed

             24   with him in his deposition or nobody can just recall?

             25            MR. POWERS:  The deposition exhibit is referenced to
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              1   Mr. Kasberg's deposition, and this is used -- 325, which is

              2   the version of this e-mail that's proposed to put in evidence,

              3   was used with Mr. Kasberg and this happened after

              4   Mr. Johnson's initial deposition.  I believe this is

              5   Mr. Johnson's e-mail address in the "to" line.  But whether --

              6   whether nurses are confused about how the product works, I

              7   mean, at the first level, it's hearsay.  It's a double level

              8   of hearsay.  At the second level it's not relevant to the

              9   unfair competition claim.

             10            MS. COWART:  Is it relevant to the false advertising

             11   claim, Your Honor, where BlueSky is saying their product is

             12   equivalent to our product and the nurses are confused.

             13            THE COURT:  Well, my view is it does have relevance

             14   and it -- it may not be admitted for the truth of the matter

             15   and I -- you know, I used to do this sometime, I just write on

             16   the exhibit:  This is admitted for state of mind, not for the

             17   truth of the matter asserted.  And if I had to, I would do it.

             18   I guess what I'm saying is, Mr. Johnson, as I say, is a vague

             19   witness, -- we don't know whether -- what he's going to say

             20   about this.

             21            MS. COWART:  No, Your Honor.  Because I don't know

             22   that this document was discussed at his deposition.

             23            THE COURT:  Well, you can ask him about 239

             24   specifically.  In other words, I think you ask him the

             25   confusion issues, did you get this memo?  You know, was there
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              1   confusion in the field?  Did that relate to the difference

              2   between these two products?  You can relate -- and he says,

              3   well, I never -- I never got this -- so you never heard of

              4   that happening?  Now, whether or not I let you admit it is

              5   another thing, but I'll let you show it.

              6            MS. COWART:  I understand, Your Honor.  That's fair.

              7            THE COURT:  Okay.

              8            MS. COWART:  But I would like to go back to 237 --

              9            THE COURT:  Actually, no.  I'm not comfortable with

             10   237.  You have to have a gut comfort.  I just -- if

             11   Mr. Kasberg had testified, yes, Mr. Johnson told me that KCI

             12   was the target, you could he -- all you could do with -- with

             13   Johnson is say did you ever say that.  If he says no, you

             14   would have to leave it be and then you go to Mr. Kasberg's

             15   testimony.  But there's no way, this is too unclear to be

             16   impeaching on this, and so the answer is if you want to get

             17   237 in with Kasberg and you think Kasberg is clear enough -- I

             18   mean, I'll look at it outside the presence of the jury -- then

             19   you may be able to get that.  But that would be Kasberg

             20   impeaching or creating some impeachment, but it wouldn't be

             21   this memo.  So, 237 is out.  You can ask him.  You can ask

             22   him.  Did you ever -- did you ever one time ever say that KCI

             23   was target and you've got a basis for asking him.  You do get

             24   239 in, but, again, and -- 337 --

             25            MS. COWART:  That's 247, Your Honor.  That's the
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              1   trial exhibit number.

              2            THE COURT:  Oh, I'm sorry.  247.  Okay.  Let's take a

              3   look at this.  Is this Kasberg again?

              4            MS. COWART:  Yes, Your Honor.

              5            THE COURT:  Boy, he was prolific, wasn't he?  And let

              6   me see.  And it's, really, it's the last page.  What did

              7   Kasberg say about this?

              8            MS. COWART:  His testimony is, Your Honor, on July

              9   2nd, 2003, the question was did you call BlueSky Medical

             10   requesting a call back requesting the availability of a VAC

             11   knock-off in Indiana?  It would appear that's true was the

             12   answer.  The next question.  Later on July 2nd, 2003, did you

             13   speak with Tim Johnson concerning BlueSky's VAC knock-off.

             14   According to these notes, it appears that's true.

             15            THE COURT:  You can, again, I'll let you get this in

             16   through Kasberg because Kasberg will just give contradictory

             17   testimony and it's the jury's decision about who's telling the

             18   truth, but -- and you can ask him if he has ever said

             19   knock-off.  You can ask him that, has he ever said it,

             20   etcetera, etcetera, and then it's just -- it's not impeachment

             21   at that point, it's the jury weighing the testimony between

             22   the two witnesses.  Okay?  Okay.  So, there's that.  So, 237

             23   you can't get in with Johnson.  247 you can't get in with

             24   Johnson.  239 you can.  Whether I admit it as an exhibit

             25   I'll -- and put a legend on it about it being not for the
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              1   truth I'll think about.

              2            Let me look at now 618.  Okay.  You want to get this

              3   in because Tim Johnson from BlueSky -- and, by the way, do we

              4   know who the author -- this is Paula --

              5            MS. COWART:  Teshan.

              6            THE COURT:  Teshan.  Have you taken her deposition?

              7            MS. COWART:  No, Your Honor.

              8            THE COURT:  Okay.  You want the get this in because

              9   it says Tim Johnson will introduce us to the other VAC?

             10            MS. COWART:  Yes, Your Honor.  And Mr. Johnson was

             11   questioned about this document.  We're not offering this to

             12   show the Versatile 1 is the other VAC or even that Mr. Johnson

             13   actually gave this talk, but during his deposition he said

             14   that Ms. Teshan must have been confused and she was talking

             15   about a shop vac or a car vac and, clearly, given the talk

             16   that was to be presented here, that's not what she was -- what

             17   she was thinking about.  When she wrote this notice, she had

             18   in her mind that there was going to be a discussion by

             19   Mr. Johnson about some type of VAC related to wound care and

             20   that's the purpose of our wanting to use this document.

             21            THE COURT:  Okay.  Yes, sir.

             22            MR. POWERS:  Your Honor, just to identify who this

             23   is, she is an ostomy care nurse at Scripps Lajolla Hospital.

             24   She has no relationship with BlueSky.  This is a totally

             25   collateral issue.  We're going to be asking Mr. Johnson

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2451

              1   whether he can -- what he had -- what his impression is of

              2   this nurse's statement in this -- in this E.T. support meeting

              3   memo that has nothing to do with the case, whether she is

              4   confused -- what she thinks about the other VAC and who is

              5   going to be making that presentation and what it's going to be

              6   about.  That is -- that is plainly hearsay.

              7            The other issue is it's confusing to the jury because

              8   it identifies the other VAC and doesn't -- makes it appear as

              9   if Mr. Johnson identified it as the other VAC and he's clearly

             10   testified that's not the case.

             11            THE COURT:  Well, to me, that's the problem, he's

             12   testified it's not the case, because it's clearly the case

             13   and, to me, it's not so much this document that impeaches him,

             14   it's his own testimony that impeaches him saying that, you

             15   know, we're talking about a vacuum cleaner.  I mean, -- I

             16   mean, that's just -- if that's what he's saying, it's -- it's

             17   really beyond belief.

             18            MR. POWERS:  Except that it's from deposition

             19   testimony.  Unless we introduce this document, there's no need

             20   for him to be discussing this and there's no purpose of this

             21   document other than trying to draw him into an impeachment

             22   based on this document and this is a collateral issue and it

             23   doesn't need to be talked about in front of the jury.

             24            THE COURT:  Well, I don't -- I don't see this as a

             25   collateral issue.  I think -- he's trying to make it a
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              1   collateral issue.  I think it's directly in point.  So, I'm --

              2   I'll, -- Again, you can show it.  Whether it's going to be an

              3   exhibit remains to be seen.  If it is, I'll have to put a

              4   legend on it.  Okay?  But you can examine him on that.

              5            MS. COWART:  Thank you, Your Honor.

              6            THE COURT:  Thank you.  That's good work by both

              7   sides.

              8            MR. POWERS:  Thank you, Your Honor.

              9            THE COURT:  Here you go, David.  Give this to the

             10   good Mr. Powers.  Okay.  Dave Tumey.  Gosh --

             11            MS. GULDE:  No, Your Honor, I'm sorry we have one

             12   more Johnson issue.

             13            THE COURT:  I'm sorry.  Yes, you do.  I apologize.

             14            MS. GULDE:  BlueSky served us with some notice of

             15   exhibits they plan to use when they start recrossing or --

             16   he's called adverse.

             17            THE COURT:  Okay.

             18            MS. GULDE:  So we have some concerns about a couple

             19   of those exhibits and I think I can do it real quickly.

             20            THE COURT:  How many of them are there?

             21            MS. GULDE:  There are like six but they fall into

             22   categories so I think we can deal --

             23            MR. ESPEY:  Several of these have already been

             24   admitted.

             25            MS. GULDE:  Some I have issues -- most I have issues

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2453

              1   with it's a foundation argument to be used with Mr. Johnson.

              2            MR. ESPEY:  Well, we can probably cut to the chase on

              3   that which is we have to anticipate what you're going to

              4   question Mr. Johnson on, so we have to gather up our -- our

              5   exhibit list without knowing exactly what they're going to

              6   cover with him.

              7            THE COURT:  Okay.  Let me see.  We have exhibits that

              8   are in evidence but you don't want them talked about with

              9   Mr. Johnson?

             10            MS. GULDE:  Some are and some are not, Your Honor.

             11            THE COURT:  Okay.

             12            MS. GULDE:  That is the issue with some of them.

             13            THE COURT:  Okay.  You have given me two copies --

             14   two sets of copies here.

             15            MS. GULDE:  I didn't know if --

             16            THE COURT:  Well, yeah.  These guy Kevin Sadler

             17   follow along if they want to.  Okay.  Okay.

             18            MS. GULDE:  For the record, Your Honor, the exhibits

             19   we're objecting to the use of P-120, P-184, P-195, D-387,

             20   D-388, P-601 and then a document that's not been designated as

             21   a trial exhibit, I don't believe, that bears a Bates range of

             22   BlueSky 25786 to 25794.

             23            THE COURT:  Okay.  P-120.  Mr. --

             24            MS. GULDE:  He wants --

             25            THE COURT:  Mr. Johnson is a party to this document?
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              1            MS. GULDE:  He is a party to this one.  This is one

              2   of the few he is a party to.  He is shown as a cc, I believe,

              3   Tim at BlueSky Medical.  My concern with this document, Your

              4   Honor, is that it appears to violate two of the Court's limine

              5   rulings.  If you look at the second paragraph, this -- to lay

              6   the context, this appears to be an e-mail that Richard Weston

              7   sent to Rob Washburn at Hill-Rom who as you may recall is one

              8   of KCI's or is KCI's largest competitor in the specialty bed

              9   area.  And in the second paragraph, second sentence he says,

             10   I'm not sure what Hill-Rom is doing in the local -- localized

             11   negative pressure area after reading the settlement

             12   information.

             13            I believe, I don't know, Your Honor, but I believe

             14   that that may refer to a settlement that occurred around this

             15   time frame in the KCI versus Hill-Rom antitrust litigation.

             16            MR. ESPEY:  Your Honor, we'll agree not to use this

             17   one.

             18            THE COURT:  Okay.

             19            MS. GULDE:  Terrific.

             20            THE COURT:  Terrific.  Okay.  59.  What's -- what's

             21   the offending --

             22            MS. GULDE:  Yeah.  That's actually P-184.

             23            THE COURT:  Okay.  P-184.

             24            MS. GULDE:  It's confusing because it's multiple

             25   numbers on some of these.  This one is admitted, Your Honor,
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              1   but I have a concern, a foundation concern with the use of it

              2   with Mr. Johnson.  He doesn't appear anywhere on the face of

              3   this document.  I also have some concern about some language

              4   in it --

              5            MR. SADLER:  We won't talk to him about this.

              6            THE COURT:  Okay.

              7            MS. GULDE:  We're trucking right along here.

              8            THE COURT:  Okay.  We're making progress.

              9            MS. GULDE:  What about P-195, Mr. Espey?  This is

             10   another one that has come in with Mr. Weston --

             11            MR. ESPEY:  All these are quid pro quos.  If you are

             12   not going to cross him on it --

             13            MR. McCLANAHAN:  We won't use it.

             14            MS. GULDE:  We will not --

             15            THE COURT:  Okay.  That's out.

             16            MS. GULDE:  D-387 and D-388 are opinion letters from

             17   patent counsel that was sent to Richard Weston --

             18            MR. McCLANAHAN:  I'm not going to raise these with

             19   Mr. Johnson.

             20            THE COURT:  Okay.

             21            MS. GULDE:  What about 601?

             22            MR. McCLANAHAN:  No.

             23            THE COURT:  Okay.

             24            MS. GULDE:  The last one.

             25            THE COURT:  The last one that is not a -- marked
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              1   exhibit?

              2            MS. GULDE:  It's not -- Mr. Espey, do you believe

              3   this has been marked as a trial exhibit?

              4            MR. ESPEY:  I don't believe it has but I think it may

              5   as we speak having that happen.

              6            MR. McCLANAHAN:  This is one, Your Honor, we showed

              7   you the other day when I raised the topic about this Mr. or

              8   Mr. Johnson I think in one of things answers raised it and in

              9   the first page of this you had -- you had us come up to the

             10   front and you saw this and said you would take it up later, so

             11   that's what this is.

             12            THE COURT:  Okay.

             13            MS. GULDE:  Just to remind you, Your Honor, this

             14   appears to be a note that Mr. Weston said thought existed or

             15   Mr. Johnson said he thought existed with regard to the trade

             16   show in 2002 where Mr. Ware and Mr. Johnson had a conversation

             17   at the BlueSky booth and Mr. Johnson did testify in his

             18   November 2004 deposition that a note had been made and

             19   Mr. Macon asked him at the deposition where the note was and

             20   he said I believe I provided it to you.  It has not been

             21   provided to us.  We requested it.  We did not get this note

             22   until April 28th of 2006, even though it was purportedly

             23   created in 2002 and it was inquired about in the deposition of

             24   Mr. Johnson of 2004.

             25            THE COURT:  You know, you guys have got such a good
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              1   memory.  What --

              2            MS. GULDE:  Sure.

              3            THE COURT:  Why is this pertinent?

              4            MS. GULDE:  Mr. Espey, correct me if I'm wrong, but I

              5   believe you're going to refer to the language at the top of

              6   the second page.

              7            MR. McCLANAHAN:  I can tell you, Your Honor.  At that

              8   booth where Mr. Ware came up and Mr. Macon had some testimony

              9   about we're coming up to the first BlueSky booth at the trade

             10   show in Las Vegas and what was said and things that happened

             11   at this booth.  The first page of this, these are the

             12   signatures of the five people who actually came to the booth

             13   to show that five people went there and on the back of the

             14   first page is where Johnson made some handwritten notes of

             15   what Mr. Ware said.

             16            THE COURT:  That's during KCI's president's visit any

             17   use of suction with wounds is violation of patent?

             18            MR. McCLANAHAN:  Yes.

             19            THE COURT:  And, I mean, tell me -- we've already

             20   talked about this, haven't we?  And is there much disagreement

             21   about what was said there?

             22            MR. McCLANAHAN:  I think Mr. Macon denies that that

             23   was said and Mr. Johnson has testified that was said and on my

             24   direct of him I was going to show that document to corroborate

             25   what he says.
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              1            THE COURT:  What did Mr. Ware say?  He did say he

              2   approached him, right?

              3            MS. GULDE:  He says he inquired about the patents.

              4   He does not say it is a -- it is a disputed fact whether he

              5   said any use of suction with wounds is a violation of patents.

              6   Mr. Ware says he did not say that and Mr. Johnson says he did.

              7   The problem we have with this note, Your Honor, is a timely

              8   production -- disclosure issue.  It was not given to us until

              9   one month before trial even though Mr. Johnson testified as to

             10   its existence in 2004.

             11            THE COURT:  Okay.

             12            MS. GULDE:  So --

             13            THE COURT:  Let me tell you, I -- I'm worried that

             14   I'm going to let this thing get out of hand.  I'm going to

             15   strike that so you won't be able to put that into evidence.

             16            MS. GULDE:  Thank you, Your Honor.  That's all I

             17   have.

             18            THE COURT:  Okay.  You're both doing well.  Now,

             19   Mr. Tumey continues to raise his --

             20            MR. MACON:  Head.

             21            THE COURT:  -- head.

             22            MR. SADLER:  Before we get too wound up in this, what

             23   I would like to say, we got their brief today.  They filed a

             24   brief challenging our designations.  We filed designations of

             25   deposition testimony of Mr. Tumey that we would plan to use in
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              1   our case which, of course, has not started yet.  We filed

              2   those yesterday.  He came in with a brief this afternoon.

              3   We'd like time to read the brief, file the responsive brief

              4   which I think we can do by the end of the day Friday, and I

              5   think there will be time next week to take this issue up.

              6   It's just not ripe right now.

              7            MR. MACON:  I don't believe a problem with that.  We

              8   just need plenty of time.  This is a very important issue and

              9   if the Court were to allow the deposition in, then we would

             10   need some time because we would have to figure out what we're

             11   going to do in response to it.

             12            THE COURT:  Okay.

             13            MR. MACON:  So, it's --

             14            THE COURT:  What is basically, what you are trying --

             15   just outline, what are you trying to put in from Mr. Tumey?

             16            MR. SADLER:  Your Honor, forgive me.  I -- I have

             17   been consumed with other matters and I have not read the

             18   designations --

             19            THE COURT:  I will --

             20            MR. SADLER:  -- in detail --

             21            THE COURT:  I will forgive you because my mind has

             22   been elsewhere, too.

             23            MR. MACON:  My mind has been no place but Mr. Tumey.

             24            MR. SADLER:  That's clear.  I clearly touched a raw

             25   nerve with Mr. Tumey here.
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              1            MR. MACON:  I feel very strong.  What they're trying

              2   to do is, as you know, can't do Tumey.  They've known about

              3   him for six years, and then we kept on the slippery slope,

              4   Your Honor, you said, well, okay --

              5            MR. SADLER:  So, it's your fault.

              6            MR. MACON:  It's your fault, Your Honor.  So they

              7   said, Your Honor, let us do this, we want to show there's a

              8   printed publication in Europe and we get around it.  So, they

              9   take the deposition and they say, no, we can't do that.  So,

             10   now they're trying to come at it from a different angle.  We

             11   cannot let -- if we let that in, we are going to have a bucket

             12   of worms

             13            THE COURT:  Okay.  Let me look at it then.

             14            MR. MACON:  Your Honor, we need plenty of time to do

             15   two things.  One, we need time set aside that we can argue

             16   this.  It is a very critical issue.  If the Court is going to

             17   allow it in, then we'll have to ask for some time.

             18            THE COURT:  Okay.

             19            MR. SADLER:  We'll get you our brief and to him at

             20   the end of the day Friday.

             21            MR. MACON:  It's an important issue, Your Honor.

             22            THE COURT:  That is clear to me.

             23            MR. MACON:  It may mean I have to go to Germany, so

             24   it's very important.  I don't want to go.

             25            THE COURT:  Well, that -- that would be a difficult
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              1   trip.  Okay.

              2            BlueSky's proposed presentation of the Dairman video

              3   testimony in the middle of Mr. Johnson's testimony.

              4            MR. McCLANAHAN:  Your Honor, let me lay the

              5   foundation and they can tell you why they don't like this.  As

              6   you recall, Dr. Dairman was one of the videos they showed the

              7   other day and at the end of the presentation it just kind of

              8   dropped off the cliff and everybody over here looked at each

              9   other and we said what happened to our cross but we didn't say

             10   anything to the Court at that time because we wanted to check

             11   it out.  There was some kind of glitch in the testimony that

             12   was dropped off from the paper to the ultimate thing and it's

             13   not nobody's fault, I'm certain.

             14            When Mr. Macon had Tim Johnson on the stand the other

             15   day though, he asked a whole page of questions.  I've got the

             16   transcript from Mr. Roden here.  He said, now you've seen the

             17   testimony, the video testimony, of Dr. Dairman of Virginia.

             18   Do you remember him?  Yes, sir.  Do you recall he had a

             19   patient with a bad wound that was doing well with the VAC?

             20   That's what he stated.  This patient was in a nursing home.

             21   Back and forth -- Larry -- Mr. Macon asked him basically about

             22   what everything Dairman had said.  What I want to do is simply

             23   show the part that was left out.  Mr. Macon asked him a bunch

             24   of questions about Dairman.  I simply want to play the part

             25   that they didn't see and then move on to next topic and they
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              1   apparently have an objection.

              2            THE COURT:  Does everybody agree there was a part

              3   left out?

              4            MS. COWART:  No, Your Honor.

              5            MR. MACON:  You have the records.

              6            MS. COWART:  Your Honor, if I may, with all due

              7   respect to BlueSky's counsel, there was a process that the

              8   parties set up in order to exchange all these excerpts that

              9   are being used at the trial and when we decided that we were

             10   going to play Dr. Dairman's excerpts along with several other

             11   physicians, we created a narrative which you received a copy

             12   of and we also created a C.D. with the testimony on it.  We

             13   sent a set of it to Ms. Mayor and we sent a set of it to

             14   Mr. Espey and the reason for sending it to them was so they

             15   could contact us back and say we would like these designations

             16   that we have included when you play the C.D.  We received the

             17   designations from Medela's counsel only.  We did not receive

             18   designations from BlueSky's counsel and so we did not drop

             19   anything off, it was never given to us to include, and it's

             20   highly improper to play Mr. Dairman's excerpts in the middle

             21   of Mr. Johnson's testimony.  If it's going to be played at

             22   all, we should combine it back with what was shown and we can

             23   show it all to the jury again, but they shouldn't see these

             24   excerpts out of context and they certainly shouldn't see them

             25   in Mr. Johnson's -- in the middle Mr. Johnson's testimony.
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              1            THE COURT:  Okay.

              2            MR. ESPEY:  We did have a procedure where we

              3   designated our cross.  They came up with a trial narrative and

              4   they sent it back and that had at least one of our

              5   designations.  It didn't have all of them.  Shame on me, I

              6   didn't catch that they dropped some of them.  But the note

              7   didn't say we dropped some of our designations, please check.

              8            THE COURT:  Well, let me tell you what we're going to

              9   do.  I'm not going to let you show it during Mr. Johnson's

             10   deposition.  I will let you, however, during your case in

             11   chief, you need to talk to everybody, I need to see what

             12   objections they might have, but I'll let you, and if I have to

             13   rule on the objections, I will, but I will certainly let you

             14   raise the Dairman stuff during your case in chief.  Okay?

             15   I'll let you show it at that time.

             16            MR. McCLANAHAN:  May I at least follow up verbally

             17   with the questions Mr. Macon asked him when I get to ask my

             18   questions of him tomorrow?

             19            THE COURT:  Tell me, what are you supposing?

             20            MR. McCLANAHAN:  Let me find it here.  I'd like to

             21   ask him if he's aware of whether Dr. Dairman had ever received

             22   any training on the VAC, about whether Dr. Dairman had any

             23   information about the VAC -- the -- Various things -- I mean,

             24   Mr. Macon is suggesting with his questions here that -- that

             25   Dairman was very skilled in the use of the VAC and used it
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              1   once and decided -- not the VAC, the Versatile 1, that it

              2   wasn't any good, and went back to the VAC on it, and,

              3   basically, the truth of the matter is that Dr. Dairman was not

              4   trained on the Versatile 1, had no information on how the

              5   Versatile 1 operated.  He only saw it -- saw that patient that

              6   one time and Mr. Macon made a -- made a big deal about like a

              7   whole page of Johnson's testimony when they had already seen

              8   the deposition and I would like to follow up on those

              9   questions.

             10            THE COURT:  Well, let me tell you what I'm going to

             11   do.  You're going to have control of your case in chief.  I

             12   will allow -- I mean, I will hear the objections to it, but

             13   I'll allow you to show Dairman's deposition.  I realize you

             14   guys think that the jury is not missing a thing.

             15   Collectively, they are not, but individually they may be.  But

             16   when you go back, I'll let you show Dr. Dairman's deposition.

             17   I'll hear objections but in fairness, you know, I'm probably

             18   going to let you -- if there are those issues about Dairman

             19   not being --

             20            MR. McCLANAHAN:  Knowledgeable --

             21            THE COURT:  -- knowledgeable about the Versatile 1,

             22   I'll let you put that in and then I'll let you call

             23   Mr. Johnson back for that sole purpose of saying, you know, if

             24   need be.  It's a little awkward but it doesn't fit any other

             25   way in my opinion and I'm going to order the testimony that
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              1   bay but you will be given the opportunity, it will break you

              2   up some, but you will be given that opportunity.

              3            MR. McCLANAHAN:  So you are just saying wait for our

              4   case in chief.

              5            THE COURT:  Wait for your case in chief and you will

              6   be given the opportunity to do that.  I may hear some

              7   objections, but I do believe even if Mr. Espey screwed up,

              8   which would be the first time in this trial that ever would

              9   have happened --

             10            MR. MACON:  In history.

             11            THE COURT:  In history probably, that would be -- I

             12   mean, in fairness, the jury ought to hear Dairman's comments

             13   on the Versatile 1.  I'll allow that to be presented.  Okay.

             14   Another job well done.  Okay.

             15            Jury instruction regarding relevance --

             16            MR. MACON:  Your Honor since -- since Mr. McClanahan

             17   says they're not going to bring -- they're going to use those

             18   opinion letters right now, that's not ripe.  We'll withdraw it

             19   without -- without prejudice to bring it back up.

             20            THE COURT:  Okay.  The letters from the patent

             21   counsel?

             22            MR. MACON:  Mr. McClanahan, didn't I understand

             23   you're not going to present them?

             24            MR. McCLANAHAN:  No.

             25            THE COURT:  Okay.  We'll deal with it when we get to
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              1   it.

              2            MR. MACON:  Thank you, Your Honor.

              3            THE COURT:  Medela's failure to produce documents

              4   regarding its net worth.

              5            MR. SADLER:  We checked and they sent us a number of

              6   request for production two of them asked for P and L

              7   statements and financial statements and we believe we've

              8   produced them, so I don't know --

              9            MR. MACON:  Why don't you give us -- We can't find

             10   that you've given us anything that shows your net worth.  Why

             11   don't you give us a Bates number because we have looked

             12   through, we have written you a bunch of letters saying please

             13   show us and we got a letter back telling us go to hell.  We

             14   asked in a letter before we did this and we got a letter

             15   saying --

             16            THE COURT:  Put Ms. Mayor on this.

             17            MR. SADLER:  That doesn't sound like something we

             18   would write --

             19            MR. MACON:  Do you want to --

             20            MS. COWART:  It wasn't quite like that, but it was

             21   close.  It was the strongest e-mail I've ever received from

             22   Mitch Lukin --

             23            MR. SADLER:  So it wasn't me.  Okay.

             24            THE COURT:  That is --

             25            MR. SADLER:  We will check.  We will find Bates
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              1   numbers and we'll resolve that.

              2            THE COURT:  Okay.  Good.  Let's resolve that.  If

              3   worse comes to worse, just put Ms. Mayor on it and --

              4            MR. SADLER:  It will get done.

              5            THE COURT:  -- she will get it done.

              6            MR. MACON:  She will do it nicer.

              7            THE COURT:  She will do it nicely.  Okay.  Limine

              8   notions.  Okay.  Number 7.  Asking witnesses what their

              9   attorneys told them, asking attorneys not to ask questions the

             10   prior witness --

             11            MR. MACON:  We suggest this be done in conjunction

             12   with number 10.

             13            THE COURT:  Number 10?

             14            MS. COWART:  11.

             15            MR. MACON:  I'm sorry.  11.

             16            MS. COWART:  No, number 10.

             17            THE COURT:  Whether KCI waived advice of counsel

             18   concerning validity of Wake Forest patents and application --

             19   Okay.

             20            MR. SADLER:  Right.  Okay.

             21            THE COURT:  I will look at 7 and 10 together.

             22            MR. SADLER:  Right.  Well, they did waive it.

             23            THE COURT:  I've got two 7s here.  It really is 7 A.

             24            MR. SADLER:  Right.  Could I hand up to Your Honor

             25   the -- Let's talk about the waiver issue because I think
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              1   that's what's really driving it.  Could I hand up -- This is

              2   my copy of the trial testimony of Dr. Leininger.

              3            THE COURT:  Okay.  That whole --

              4            MR. SADLER:  It's just --

              5            THE COURT:  You've got it marked?

              6            MR. SADLER:  Yes.

              7            THE COURT:  Okay.  That's fine.

              8            MR. MACON:  Did you -- both direct and -- is it both

              9   on cross and direct?

             10            MR. SADLER:  There are two passages.  I don't want

             11   you to be lost.

             12            MR. MACON:  Thank you.  I appreciate it.

             13            MR. SADLER:  Let me direct your attention.  The first

             14   issue I found about Dr. Leininger mentioning anything about

             15   attorneys is on page 1011 and it was in Mr. McClanahan's

             16   cross-examination.  Then Mr. Macon came back to this issue on

             17   page 1035 in his redirect.

             18            THE COURT:  Okay.

             19            MR. SADLER:  And that's what I've got on these green

             20   tabs.  I was under the misapprehension, which was corrected

             21   thankfully, that I was the one that had opened this big can of

             22   worms but apparently I'm an innocent bystander in this whole

             23   process.  It has nothing to do with me.

             24            THE COURT:  That doesn't surprise me at all.

             25            MR. SADLER:  It doesn't because I'm the source of
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              1   such mischief in this trial.

              2            THE COURT:  Let me read this a minute.

              3            MR. SADLER:  Please do.

              4       (Reading.)

              5            THE COURT:  Okay.

              6            MR. SADLER:  It appears to me this -- this is what

              7   happened.  Mr. McClanahan was asking a question about looking

              8   for prior art and Dr. Leininger volunteered information about

              9   what the patent attorneys did.  In fact, in the very next

             10   question Mr. McClanahan makes clear that he wasn't asking for

             11   information about patent attorneys and then they went on to

             12   something totally unrelated.

             13            Well, Mr. Macon comes back in his redirect and he

             14   jumps right in the middle of it.  He says, did you consult

             15   patent attorneys when you all were looking into this Argenta

             16   patent?  Yes.  Tell us what they told you.  Oh, well, they

             17   told us it was a solid gold, most unique invention known to

             18   man.  Well, if that's not a waiver, then I don't know what

             19   the -- that's got to be --

             20            THE COURT:  Let me -- I understand what you're saying

             21   and I understand your argument.

             22            MR. SADLER:  And my worry is we don't have the

             23   opinions so we're really faced with a choice.  I don't think

             24   the jury should be entitled to rely on it.  I don't think he

             25   should be able to argue to the jury we had KCI attorneys look
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              1   at this patent, they looked at the prior art, declared it

              2   solid gold, when those opinion letters, whatever they actually

              3   say, have never been produced to us.  That's the issue.

              4            THE COURT:  Okay.  Let me tell you gentlemen, there

              5   is no -- I mean, my view is the jury understands that

              6   everybody is using lawyers here.  They're using patent

              7   lawyers.  They're using great trial lawyers.  And so, you

              8   know, I will consider striking the testimony, but I won't open

              9   this up to a waiver.

             10            MR. SADLER:  May we then propose, and we'll show it

             11   to Mr. Macon, an instruction that would deal with it along the

             12   lines that you're suggesting?

             13            THE COURT:  I'll consider it.  Yes, ma'am.

             14            MS. COWART:  Your Honor, we'll -- we'll gladly look

             15   at any instruction that Mr. Sadler wishes to propose, but I

             16   just want to correct something that he said.  During Mr. --

             17   Dr. Leininger's testimony, he never said nor did Mr. Macon ask

             18   him about an opinion letter.  There's nothing in here that

             19   says there were any letters.  It says there was an opinion.

             20   Mr. Sadler is assuming that there are letters which I guess is

             21   why he sent us a letter asking us to produce them and I don't

             22   see anywhere in the testimony where Dr. Leininger opened the

             23   door up to the production of any documents.

             24            THE COURT:  Well, and I understand.  My thought would

             25   be that this would be along the lines from time to time the
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              1   lawyers have asked questions which witnesses interpreted to be

              2   directed toward revealing attorney/client privilege and this

              3   happens in cases but I'm going to tell you we're not going to

              4   do that anymore or we're going to strike any more testimony

              5   about anything a lawyer tells a client because it's privileged

              6   and the privilege, in my view, is sacrosanct.

              7            MR. McCLANAHAN:  Except, Your Honor, there's a

              8   problem with that which is the Baniak letter on willfulness.

              9   That's a totally different issue and has little relevance in

             10   the patent world.  I know you've shelved that, but --

             11            MR. MACON:  And I agree with that.  But I think we

             12   need an instruction laying it out --

             13            THE COURT:  I may need to give several instructions

             14   on it.  I just want people to understand as a general matter,

             15   I consider attorney/client relations sacrosanct and not to be

             16   divulged.  It's happened several times.  So far, I've told the

             17   lawyers there's only one more instance maybe or two where it

             18   may merit discussion in this courtroom, but otherwise not, and

             19   then there was one question where Dr. Leininger was asked what

             20   his lawyers told him about the Argenta patent and he -- and I

             21   am striking that testimony because he -- you know, what the --

             22   what the lawyers tell the clients, again, is -- except in one

             23   instance we'll talk about later, is off, is out -- is not to

             24   be considered.  Something like that.

             25            MR. MACON:  May I suggest --
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              1            MR. SADLER:  Go ahead.

              2            MR. MACON:  May I suggest that we go ahead and

              3   incorporate because I assume -- I assume within this next week

              4   we're going to have the Baniak letters.

              5            MR. PARTRIDGE:  Well, we are, but -- and the

              6   clarification, if they want to draft an instruction, the

              7   clarification I would add to this because in our case it's an

              8   inducement case and the opinion letters are relevant to both

              9   inducement and willfulness.

             10            MR. MACON:  Sure.

             11            MR. PARTRIDGE:  So the instruction has to allow for

             12   the possibility of the jury considering those opinion letters

             13   and there are a couple of sets -- there may be three sets, I

             14   don't remember exactly -- of opinions that we rely upon.  I

             15   believe they rely upon similar opinions as well, Your Honor,

             16   and -- and these are going to come up --

             17            THE COURT:  Okay.  Well, your guys then draft around

             18   that problem.

             19            MR. MACON:  Okay.

             20            THE COURT:  Here you go, David.  But -- but

             21   otherwise, we're going to -- we're not going to -- you know,

             22   let's just all be alert to it.  It happens and it's -- and

             23   witnesses may talk about it, volunteer about it.  I mean, that

             24   happens.  So, you know, just alert your witnesses.  You guys

             25   do the best you can, and if somebody works something out about
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              1   attorney/client, I'll do the best I can to stop him.

              2            MR. MACON:  Fair enough.

              3            MR. SADLER:  We will draft and circulate to Mr. Macon

              4   instructions that deal both with this more generic issue and

              5   then with the opinion letters.

              6            THE COURT:  Okay.  And then -- with Dr. Leininger,

              7   I -- you know, I don't want to -- I'm not interested in

              8   beating him up about it, I just want to say that happened and

              9   so whatever he said, whatever his patent lawyers told him,

             10   you're to disregard because he has the right to rely on the

             11   privilege or -- and -- whatever.  So --

             12            MR. MACON:  And --

             13            THE COURT:  Thread the needle.

             14            MR. MACON:  There may have been something that

             15   Mr. Weston said.  We'll look for him as well.

             16            THE COURT:  If Mr. Weston said something, we'll give

             17   an instruction about that, too.  Okay.  Thank you both.

             18   Another job well done.  Okay.  I'm going to save eight for a

             19   minute.

             20            Nine.  Reference to documents, materials, and

             21   information not disclosed in response to discovery requests.

             22   Is something showing up now that we need to deal with?

             23   Normally, if documents, materials, and information were not

             24   disclosed in response to discovery requests and not a part of

             25   the exhibit list, then they don't come in.
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              1            MS. COWART:  I think it's already shown up, Your

              2   Honor, in Mr. Weston's testimony.  He testified about a case

              3   study that was done by a clinic that has never been produced

              4   to us in this lawsuit.

              5            THE COURT:  That's the Cleveland study or else?

              6            MS. COWART:  This is a Mayo Clinic case study.  That

              7   was never produced.  We had a request for production that

              8   related to case studies but we never received it and there is

              9   testimony in the record.

             10            THE COURT:  Work with Mr. Espey and Mr. McClanahan.

             11   I'll probably give an instruction on that.  But work with

             12   them.  Try to identify the testimony but I'll probably strike

             13   that testimony about that case study.

             14            MR. MACON:  Thank you.

             15            THE COURT:  Okay.

             16            MR. PARTRIDGE:  Your Honor, the only thing to say

             17   about the proposed limine itself, I gather it's moot, but

             18   because we had discussed this earlier pretrial when we were

             19   discussing limines and we had suggested a modification, so if

             20   we get back into discussing this particular limine in any

             21   detail, I would like to have the opportunity to revisit with

             22   you all about whether or not that modification is part of any

             23   limine --

             24            MR. MACON:  It may be.  Let's take care of this

             25   specific problem so we don't have to have that one again.
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              1            THE COURT:  I'm not going to -- if there's just --

              2   I'm going to try to be fair to both sides, but -- but,

              3   normally, something like that would be struck.

              4            MR. MACON:  And, Your Honor, in the same -- in the

              5   same way, and because Mr. Johnson is still on the stand, if we

              6   can have an understanding I'm afraid -- if I answer a

              7   question, I'll violate your order.  He said that three times.

              8            MR. McCLANAHAN:  But he's -- he's really got a

              9   concern about that because you told us to warn our witnesses

             10   and, for example, I've said -- I've said to him repeatedly,

             11   don't bring up Dr. Miller, don't bring up the Cleveland

             12   clinic, and if Mr. Macon asks him a question that he doesn't

             13   know what to say, I said, turn to the judge and tell him this

             14   is an area we need to ask you about.

             15            THE COURT:  Well, let me say, I'll -- it's -- it's a

             16   balance.  I don't want every other question saying I don't

             17   know if I can answer.  I mean, that's a balance unless

             18   Mr. Macon's just going way astray.  But if he has a legitimate

             19   concern about a violation, we'll coming over already and talk

             20   to him about it.  Tell him -- all of you are good lawyers.

             21   Normally, lawyers are not inquiring about matters that are in

             22   limine.  So, if he's got a problem, he can raise it.  But tell

             23   him he's got to be careful and if I run into a couple of times

             24   where it seems like he's using it as a sword of some kind,

             25   I'll have to give it -- I'll have to instruct him and the jury
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              1   so the -- tell him he just -- I'm not going to beat him up,

              2   but I don't want to -- I don't want him to start using it a

              3   lot, so I'll -- if it starts happening, then we'll have to --

              4   I'll have to talk to him.

              5            Okay.  Now, I have read the difficulty in locating

              6   the prior art.  I -- Let me just be clear about this.  KCI,

              7   even the prior art that, say, wasn't located or found, your

              8   view is none of the prior art -- none of the prior information

              9   is prior art, none of it anticipates this.  Am I right,

             10   Mr. O'Neill?

             11            MR. O'NEILL:  None of it anticipates --

             12            THE COURT:  None of it -- whatever you call it, none

             13   of it anticipates.

             14            MR. O'NEILL:  Right.

             15            THE COURT:  Okay.  Let me say, I've read your briefs

             16   and we did a little looking into it.  I actually think

             17   Medela's got the better argument here, that -- and I don't

             18   want to start getting into a -- into an issue where, you know,

             19   we -- we spend a lot of time talking about difficulty.  My

             20   view is, you're just saying it doesn't anticipate.  Let's just

             21   fight it on that basis because I'm really -- in the end, it's

             22   an issue for me, as I understand it.  Based upon facts, it's

             23   an issue for me, and I haven't -- based upon what I read and

             24   what their attachments were, it did appear to me, at least

             25   from the testimony I saw, that people say, yes, this was in
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              1   our library.  Yes, it could have been found.  It was indexed

              2   or whatever, whatever, and I will tell you, I'm really worried

              3   this is one area where I think I would screw up if I -- if we

              4   started arguing, well, actually, though, I couldn't find this.

              5   Nobody could find this.  It's too remote.  I think, based upon

              6   the way I look at the Federal Circuit, it would be a mess to

              7   start trying to ask the jury which prior art is really too

              8   remote and then we would start talking about all -- Okay.

              9   This one, it's in a German library.  It's too remote.  Am I

             10   going to get into those arguments?  Is that where you're

             11   going?

             12            MR. O'NEILL:  It is ultimately your decision but it's

             13   based on underlying factual issues and we think you need to

             14   hear the underlying facts.

             15            THE COURT:  I saw their underlying facts.

             16            MR. O'NEILL:  Including the librarian's testimony

             17   where she was asked if you searched for this article using

             18   wound care, would you find it.  She said no.  Those are the

             19   types of things we think are extremely important.  And there

             20   is another related issue.  As we pointed out in our briefs,

             21   they're going to bring Dr. Chariker and Ms. Jeter who are

             22   going to say they revolutionized wound care with their

             23   articles and we've got to be able to bring people to say, no,

             24   that's not true, because these articles have not been cited,

             25   they have not been recognized by wound care professionals to
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              1   disclose anything important about wound care.

              2            THE COURT:  Can I ask on -- I mean, Chariker-Jeter

              3   have an article and a chapter and a book, right?

              4            MR. O'NEILL:  Chapter and a book.

              5            THE COURT:  And -- I mean, if it -- if it doesn't use

              6   the word "wound care" or "treating wounds", then you don't

              7   have to look for it.  Is that the view?

              8            MR. O'NEILL:  No.  The view is whether it's

              9   reasonably accessible to people who are using diligence,

             10   people skilled in the art, and one of the factors, and we gave

             11   you the case in our brief, one of the factors is whether you

             12   could hit it on a search in an indexed environment and so we

             13   think it's very important for you to know that if you search

             14   on "wound care", you're not going to come up with some of this

             15   stuff.  You have to be searching on surgery or some other --

             16   some other topics.  But above and beyond, that it's -- if it's

             17   really necessary to rebut if claim by Dr. Chariker and

             18   Ms. Jeter that not only were they treating patients but they

             19   revolutionized wound care in the 1980 years before Dr. Argenta

             20   came along.  How do we rebut that unless we can bring the

             21   people to say the wound care community doesn't recognize that.

             22   The wound care community obviously doesn't agree with you

             23   because your papers aren't cited.  They don't appear anywhere

             24   in the literature.

             25            THE COURT:  It appears to me that you all have
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              1   done -- of course, what do I know -- you've done an awfully

              2   good job of saying that was a fistula.  Their whole subject

              3   matter here is fistulas and that's the way they even talk

              4   about it in their article at least is treating fistulas, not

              5   treating wound care.  And that seems to me to be the approach

              6   is, well, why didn't you say wound care then?  Why didn't you

              7   say fistulas?

              8            MR. O'NEILL:  That's part of it.  The other part is

              9   we have a genuine dispute over what that article shows and

             10   whether it's of any significance to this particular art which

             11   is wound care and wound healing.

             12            THE COURT:  Didn't -- This may just show you how

             13   badly I've done here, but wasn't this raised during the patent

             14   process?

             15            MR. O'NEILL:  The article was submitted.

             16            THE COURT:  And so, despite the fact that the article

             17   was submitted, you got the patent.

             18            MR. O'NEILL:  Exactly.

             19            THE COURT:  So, I mean, it's not like somebody -- I

             20   mean, it was found.

             21            MR. O'NEILL:  What you're asking is why are they here

             22   defending this case on an article that was submitted and

             23   considered and we have that same question.  But nevertheless,

             24   they're going to say that the article discloses all kinds of

             25   wonderful things and the poor patent examiner just didn't
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              1   realize it.  We've got to bring the wound care professionals

              2   who will say, number one, no, it doesn't disclose that and,

              3   number two, if it did, other people in the wound care

              4   community would have recognized it after reading these

              5   articles and they would have cited it and it would have caused

              6   a buzz in the community; and it didn't.  It's --

              7            THE COURT:  Well, that seems to be a different

              8   subject than hard to find.

              9            MR. O'NEILL:  No, the -- the lack of citation is --

             10   is -- is part of the hard to find.  In other words, if you're

             11   looking for this article, you're -- you -- one of the ways you

             12   would find it is it's cited elsewhere.

             13            THE COURT:  But it didn't revolutionize -- I'm sorry.

             14   It didn't revolutionize wound care.

             15            MR. O'NEILL:  The Chariker-Jeter article.

             16            THE COURT:  Right.

             17            MR. O'NEILL:  But one of the things we need to do to

             18   is show that and to rebut the testimony that we know is going

             19   to come from Dr. Chariker and Ms. Jeter is to show that other

             20   people aren't citing to this article in the ten years between

             21   the time that it's published and BlueSky came on the scene and

             22   started citing it in their advertising literature, nobody else

             23   is citing it.  It's not out there.

             24            THE COURT:  You can say that.  But that's not hard to

             25   locate.  But I -- you and I may not be communicating and you
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              1   communicate so well that it must be my fault because you do a

              2   great job, but it seems to me you can say that, nobody cited

              3   it.  If this was revolutionary, why wasn't it cited?  Why --

              4   you know, why wasn't -- why wasn't it a buzz in the medical

              5   community.

              6            MR. O'NEILL:  If we can say that about that article,

              7   I think we're fine.  The other articles though are a little

              8   bit more problematic.  We've got some Russian literature from

              9   fairly obscure Russian journals and we do need to be able to

             10   show that those are not readily accessible as required by the

             11   cases.  For example, you couldn't find them by searching on

             12   key words that wound care professionals that are going to be

             13   here testifying would use to find that article.  I think

             14   that's clear from the librarian's deposition.  We have the

             15   Chariker-Jeter article.  I understand what you're saying.  I

             16   think we're okay on that.  On the Russian literature and some

             17   of these other things like the book chapter article which may

             18   be in the Library of Congress, but it's not available for the

             19   public to go check out.  It's a -- it's a --

             20            THE COURT:  Are you talking about Chariker-Jeter

             21   again?

             22            MR. O'NEILL:  This is the book chapter.

             23            THE COURT:  Right.

             24            MR. O'NEILL:  Not the published article.

             25            THE COURT:  I --
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              1            MR. O'NEILL:  We do have some issues here about

              2   things being reasonably accessible to those skilled in the

              3   art, particularly on the Russian --

              4            THE COURT:  The Chariker-Jeter problem seems to me an

              5   entirely different subject.  I mean, it was found and it was

              6   found by the patent examiner and it was talked about and so

              7   forth.  Now, of course, that's not controlling, but it was

              8   found, it was talked about, and -- and, certainly, it

              9   doesn't -- it didn't seem to me that if this was designed they

             10   were fairly un -- they could have been much clearer if they

             11   were talking about wounds instead of fistulas and they -- I

             12   mean, I think at the heading it says fistulas.

             13            MR. O'NEILL:  It does.

             14            THE COURT:  So, I mean, -- I mean, I'm getting your

             15   argument on that and I think the jury is and I don't -- I

             16   mean, you know, it may carry the day, but you've got a very

             17   good argument to fight with.

             18            On these -- Let me tell you, I'll -- I realize people

             19   use search devices to look up things.  Let me talk to whoever

             20   on the other side wants to talk about this because I'm -- you

             21   know, the cases cited didn't seem to be saying that unless you

             22   can -- unless there's a search facility --

             23            MR. PARTRIDGE:  Your Honor -- Your Honor, you've got

             24   it right.  It is -- what they want to do is take the case law

             25   and somehow turn it into this argument that, oh, gee, here are
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              1   the terms we think you ought to have to search for and if you

              2   can't find it under "wound," then, therefore, it doesn't

              3   qualify as sufficiently accessible under the law and there

              4   aren't any cases that say that.  In fact, as you noted in

              5   reading the briefs, there's a pretty low threshold as to

              6   whether or not something qualifies as a printed publication --

              7            THE COURT:  I was frankly surprised --

              8            MR. PARTRIDGE:  Right.

              9            THE COURT:  -- that the threshold seemed so low.  But

             10   that's not my call.

             11            MR. PARTRIDGE:  Your Honor, you are also absolutely

             12   right that were you to go with them on this, we would have a

             13   mess on our hands, even before we got to the Federal Circuit,

             14   because now the jury has to take article by article and

             15   decide, you know, whether or not it -- you know, if it meets

             16   this test or not.  It's a mess.  Clearly, the law is with us

             17   on this.  If it meets that minimum threshold, it qualifies as

             18   a printed publication and it's -- from the standpoint of

             19   experts in the field, the simplest way to look at this and the

             20   way a lot of lawyers talk about this is that the artisan is in

             21   a room and all the qualifying prior art is on the wall.  You

             22   go back to Graham v John Deere's Supreme Court case in the mid

             23   60s and it talks about the test to get to the point where the

             24   skilled artisan looks at the prior art and if it comes in the

             25   room, it's on the wall, and that's it.  There isn't anything
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              1   about, as the Federal Circuit has made clear, from the CCPA to

              2   the Federal Circuit in that series of cases that the Federal

              3   Circuit has adopted, once it's on the wall it's there.

              4   There's none of this business about how difficult it was to

              5   get on the wall, it's there for all purposes and considered.

              6            This business about revolutionary is an issue which,

              7   unfortunately, they chose to raise and did repeatedly with

              8   Dr. Argenta and so we're here in part to rebut an argument

              9   that they made about what he did being revolutionary.  And,

             10   Your Honor, I know you appreciate this fully.  You haven't

             11   heard our case yet.  You've heard about what they've had to

             12   say about whether this is devoted to fistulas and you haven't

             13   heard anything about the prior art that goes beyond

             14   Chariker-Jeter that we're relying upon and you will hear about

             15   that before very long in this case and the difficulty issue

             16   that's raised by our limine has nothing to do with any of this

             17   and has no place in this case will be not only prejudicial but

             18   will be confusing and complicate the case and my concern is I

             19   don't want to come back down here and retry a case over

             20   something like qualification of prior art, given that these

             21   librarians, with respect to every piece of prior art as to

             22   which they raised an issue, testified in the excerpts we've

             23   provided you that these were all indexed and cataloged and

             24   could be searched and maybe you search under surgery, maybe

             25   you search under some other term, but they were all indexed
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              1   and cataloged, and if that dissertation in the Germany library

              2   in the one case you saw in the briefing meets the threshold,

              3   it's hard to believe that being able to search at the two

              4   libraries in Houston, being able to search at the National

              5   Library of Medicine in Washington, these are the librarians

              6   who provided those depositions in this case.  You know, it's

              7   hard to believe that the facts here as well as in -- what the

              8   Court says, is if there isn't a disputed fact as to what the

              9   librarians say here, this is a matter of law for you to decide

             10   and there's no disputed fact.  You've got the testimony of the

             11   librarian.  We gave you all of it.

             12            THE COURT:  What -- what about -- I mean, I did -- I

             13   will tell you, I was surprised because I don't do this work,

             14   but I was surprised that this prior art was so --

             15            MR. PARTRIDGE:  Right.

             16            THE COURT:  -- broad.  Just wide-ranging.  I really

             17   was surprised about that.  It does appear that's what the

             18   cases say.

             19            What about Mr. O'Neill's view, and I may have missed

             20   this, that you have to be able to search under certain words

             21   and if -- you know, for example, you know, in Google you have

             22   to come close to hitting the right word or you don't get there

             23   and so we're all used to searching these days using the right

             24   word.

             25            MR. PARTRIDGE:  Right.
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              1            THE COURT:  What -- is there a case right on point

              2   with that in the patent arena?

              3            MR. PARTRIDGE:  Well, there isn't a case that says --

              4   that supports their proposition which is that it's -- it's

              5   fair to say, oh, your need to search these particular words in

              6   order to find it.  And, in fact, if you look at, and I think

              7   the treatise -- Excuse me, the dissertation paper is a good

              8   example where you had index cards and titles, you know, it

              9   was -- it was cataloged but you didn't have much more than the

             10   title to go by and the name of the author and that -- that was

             11   enough.  In this case, there are an a variety of terms that

             12   one could use.  When you go into Google and you pick a word

             13   and unfortunately I'm always picking the wrong word and I have

             14   to go back and try something else.  Fortunately, today you

             15   have a variety of options and you could go in and say, you

             16   know, surgery or -- or post surgery care and a variety of

             17   things in order to narrow the search down, but you can get to

             18   it, and that's all that's required.  I am not, Your Honor, and

             19   we went back and checked the recent case law.  I'm not aware

             20   of a case that says you toss it because there were particular

             21   search terms that were required in order to find this

             22   particular piece of prior art.

             23            I think you've got it right on the money.  This is --

             24   this is an issue we shouldn't get into.  With respect to the

             25   use of the term "revolutionary" by Dr. Chariker in his

                                       DENVER B. RODEN, RMR

                                         United States Court Reporter

                                                                        Page 2487

              1   article, which is what I think he's talking about because I

              2   don't think anybody here on our side has yet launched into

              3   revolutionary.  They have in connection with Dr. Argenta right

              4   out of the box when he talked about --

              5            THE COURT:  Well, --

              6            MR. PARTRIDGE:  Dr. Chariker can tell you and will

              7   tell the jury what he meant by that when he said it and I

              8   think in the context in which he used that term it will be

              9   pretty clear to the jury what he was talking about at that

             10   point in time.  That doesn't open any door with respect to

             11   getting into difficulty of finding prior art.  It's on the

             12   wall.  It it's on the wall.  It's fair game.

             13            THE COURT:  Okay.  Thanks.

             14            MR. PARTRIDGE:  Thank you, Your Honor.

             15            THE COURT:  Mr. O'Neill.

             16            MR. O'NEILL:  Just briefly.  Our concern is that we

             17   cannot rebut the charges that their people were the first to

             18   come up with this and revolutionized wound care.  Dr. Chariker

             19   said in his report that his ideas that he subsequently wrote

             20   up were, quote, revolutionary at the time.  Ms. Jeter said

             21   she, quote, changed the course of wound care.  What she did

             22   was brand new and, quote, radically different.  Mr. McClanahan

             23   said in his opening statement that his people invented this

             24   and gave to it the world.  So, I just want to be sure that

             25   we're -- that we're understanding each other, that -- to the
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              1   extent that's an issue.  And the BlueSky ads say

              2   Chariker-Jeter was revolutionary.  I think those ads have

              3   already come in.  But I just want to make sure to the extent

              4   that's an issue in the case, our people are not precluded from

              5   saying that's very interesting, but the wound care community

              6   doesn't recognize it as such.

              7            THE COURT:  It seems to me you're not in any way

              8   limited in that.  It's kind of -- I mean, it -- I mean, I -- I

              9   realize I've only heard your case, but your case on these

             10   issues appears quite strong to me and -- and you can talk

             11   about that.

             12            MR. O'NEILL:  I raise it only because their brief

             13   they submitted in reply says whether persons skilled in the

             14   art recognized a particular reference was a breakthrough or a

             15   revolutionary discovery does not enter the obviousness

             16   analysis.  I think it clearly does when they're claiming their

             17   people came up with this and their people revolutionized wound

             18   care and therefore our patents are invalid for obviousness.

             19   We have got to go into that issue.

             20            THE COURT:  I think you are entitled to do that.  I

             21   don't have a problem with that.  I will tell you, can you do

             22   that.  Unless you give me -- I'm open to it, because we're not

             23   going to hit this for a little bit.  Unless you can give me

             24   sort of some Google-type cases where they say -- I'm going to

             25   grant a limine on hard to find, but if you can give me the
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              1   cases, I'll look at it and take another look at it.

              2            MR. O'NEILL:  We will look for the cases.  Did your

              3   order extend to our witnesses saying that a journal is -- is a

              4   lesser journal in the wound care community or an obscure

              5   journal?

              6            THE COURT:  You can always classify, you know, -- if

              7   it's in the -- what, New England -- what's the great --

              8            MR. SADLER:  Journal of Medicine.

              9            THE COURT:  New England Journal of Medicine.  People

             10   say this is the Bible.

             11            MR. MACON:  What about the Lubbock --

             12            THE COURT:  Texas Tech Medical Journal, it may not be

             13   in the same force.  I mean, but this is really -- I mean, this

             14   is just -- I mean, this is not hard to find.  This is just

             15   saying, you know, it -- it's the weight it carries.  It's

             16   talking about -- if you are talking about revolutionary,

             17   whatever, if something appears in the New England Journal of

             18   Medicine, I mean, then it's going to be revolutionary.

             19            MR. O'NEILL:  Okay.  I know you feel like we went off

             20   on a tangent, but I read you from their brief where they say

             21   it's not relevant and I think it clearly is.

             22            THE COURT:  On that score it's not relevant to say we

             23   could have never found -- never found it.

             24            MR. MACON:  We understand.

             25            THE COURT:  So, that's -- that's out.
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              1            MR. PARTRIDGE:  The only thing I would add and I need

              2   to say in light of what he just said is that we -- we would

              3   object to the -- any inference being drawn from the notion of

              4   a particular journal being obscure, it has anything to do with

              5   the qualification of something as prior art.

              6            THE COURT:  No, did -- obscurity is not the issue.

              7   It seems to me if we are talking about the issue, if it's

              8   recognized in a pre imminent medical journal, you know, that's

              9   one thing.  It's not obscure.  But if it's recognized -- I

             10   love Texas Tech, but in the Texas Tech House Organ or

             11   something, then -- then it's not obscure, but it may not be

             12   revolutionary.

             13            MR. MACON:  Can we just say crummy?

             14            THE COURT:  No.  You cannot say crummy.  That's

             15   absolutely unacceptable.  We're all going to have to wear

             16   Texas Tech baseball caps here

             17            MR. MACON:  We have two uncontroverted matters.

             18            THE COURT:  Yes, we do.  Order admitted trial

             19   exhibits.  I'll be glad to sign that order.

             20            MS. COWART:  I have an order on elapsed time, Your

             21   Honor, and one on admitted trial exhibits.

             22            THE COURT:  Okay.  That's great.  And I'll sign them

             23   both.  I -- You know, this may have been my fault on --

             24   today's the 28th.  Right?

             25            MR. MACON:  Yes, Your Honor
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              1            MS. COWART:  Yes, Your Honor.

              2            THE COURT:  Oh, my God.  I tell you, it just hurts my

              3   heart not to think about timing here, but we're going to do

              4   the best we can.  It may go faster than we think.  Here you

              5   go, guys.  Just give that to Kevin to file.

              6            Okay.  Another job well done, ladies and gentlemen.

              7   I told Kerry that, you know, if it lasted more than two hours

              8   you wouldn't be Great Americans.  You are Great Americans.

              9   One and all

             10            MR. MACON:  Thank you for your time, Your Honor.

             11            THE COURT:  Oh, by the way, I do want you to know,

             12   one of my -- one of my -- my trip today, I had to go brief the

             13   Chief Judge of the Fifth Circuit on this judicial resources

             14   issue, so I -- we had a very narrow window to do that and

             15   while I was there, right next to her is Judge Demoss' chambers

             16   and Stacy's husband Dane clerks for Judge Demoss and Judge

             17   Demoss said a very bright young man.  He said, I'm sure his

             18   wife is ever as bright.  I just want you to know, I'm going to

             19   be giving Stacy credit here for every success the BlueSky team

             20   has.

             21            MR. McCLANAHAN:  Your Honor, to be on the safe side,

             22   it's Casey as opposed to Stacy who does our visuals.

             23            THE COURT:  Casey Baugh.  Another job well done,

             24   Mr. McClanahan.

             25            MR. McCLANAHAN:  You're welcome, Your Honor.
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              1            THE COURT:  Casey Baugh.  It's hell to be old.  I'm

              2   going to -- all the women in this case have just done -- you

              3   know, they are here with you All-American lawyers and -- men

              4   lawyers, and they've all just acquitted themselves so well,

              5   starting with Ms. Cowart and Ms. Gulde, but Ms. Mayor I think

              6   she's going to be all right and Ms. Baugh said she's only out

              7   of law school for, what?

              8            MR. McCLANAHAN:  A brief time.

              9            THE COURT:  A brief time.  But, at any rate, I'm

             10   going to give her all the credit.  Okay.

             11            MR. MACON:  Thank you very much, Your Honor.

             12            MS. COWART:  Thank you, Your Honor.

             13            THE COURT:  Thank you.  Kerry and David will show you

             14   out.

             15       (Recess.)
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     08:37AM  1       (June 29, 2006.)

     09:03AM  2            THE COURT:  Please be seated.  We'll just see -- such

     09:03AM  3   a great night last night that I didn't know if there was

     09:03AM  4   anything else we needed to talk about before we got started

     09:03AM  5   today.

     09:03AM  6            MR. SADLER:  I don't believe so, Your Honor.

     09:03AM  7            MR. MACON:  Not unless you want to do it again

     09:03AM  8   tonight.

     09:03AM  9            THE COURT:  I would love to do it again last night.

     09:03AM 10   It was so much fun last night.  I do want to you know, I told

     09:03AM 11   you last night -- Now, where is Casey Ball?  Oh, there she is

     09:03AM 12   right there.  I was in the Chief Judge of the Fifth Circuit's

     09:03AM 13   office yesterday on a required visit.  You know, the Fifth

     09:03AM 14   Circuit Chief just calls you in there ever so often to make

     09:03AM 15   sure you're doing okay, and one of her law clerk's was named

     09:03AM 16   Ball and I found out that his -- his wife is Casey Ball and he

     09:03AM 17   works -- this is -- Casey's husband works for Judge Demoss.

     09:04AM 18   Judge Demoss said her husband was the best law clerk.  He said

     09:04AM 19   he imagined she was really helping BlueSky out a lot.  In

     09:04AM 20   fact, he imagined that she was really fashioning the BlueSky

     09:04AM 21   strategy, tactics.  That's right, Mr. McClanahan?

     09:04AM 22            MR. McCLANAHAN:  He would be correct, Your Honor.

     09:04AM 23            THE COURT:  That's what I thought.  Well, Casey, well

     09:04AM 24   done.  I'm very impressed.  Very impressed.  So, but, you

     09:04AM 25   know, even though you've got Casey, you still know that
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     09:04AM  1   Mr. Macon has his dynamic duo over there.

     09:04AM  2            MR. McCLANAHAN:  It never escapes our attention.

     09:04AM  3            THE COURT:  And where is Ms. Mayor when you need her?

     09:04AM  4            MR. PARTRIDGE:  Well, she's back in the office

     09:04AM  5   working, Your Honor, and will be back here later this

     09:04AM  6   afternoon.

     09:04AM  7            THE COURT:  Well, that's great.  That's great.

     09:04AM  8            MR. MACON:  Speaking of that, we do have a

     09:04AM  9   demonstrative for the Court.

     09:05AM 10            THE COURT:  Yes.

     09:05AM 11            MR. MACON:  You remember Jackie Worhrink who was head

     09:05AM 12   of litigation for KCI who sat in the courtroom?  She's -- she

     09:05AM 13   was gone last week and here's the reason why.

     09:05AM 14            THE COURT:  Oh, my goodness.

     09:05AM 15            MR. SADLER:  Which one is she?

     09:05AM 16            THE COURT:  She had twins.

     09:05AM 17            MR. MACON:  She had twin boys.

     09:05AM 18            THE COURT:  How exciting.  I've always worried

     09:05AM 19   though -- I had five kids, you but I always worried, twins,

     09:05AM 20   who ever gets to sleep at night.  The twin wakes the twin up.

     09:05AM 21   At any rate.  Okay.  Let's bring the jury in.

     09:05AM 22            THE COURT:  That was a great demonstrative, by the

     09:05AM 23   way.

     09:06AM 24       (Jury in.

     09:06AM 25            THE COURT:  Thank you so much, Mr. Miller.  Welcome,
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     09:06AM  1   ladies and gentlemen.  Well, ladies and gentlemen, I want to

     09:06AM  2   you know these good lawyers were with me last night until

     09:06AM  3   about 9:30 and so if -- if they just droop slightly today, you

     09:06AM  4   will understand I had them up late into the night and after

     09:06AM  5   they left me I'm sure they worked another couple of hours.

     09:06AM  6   So, they're working hard and I really appreciate it.  I

     09:06AM  7   appreciate the great work the lawyers are doing.  Okay.

     09:06AM  8   Mr. Macon.

     09:06AM  9            MR. MACON:  If I don't droop, I'm ready, Your Honor.

     09:06AM 10            THE COURT:  Okay.

     09:06AM 11            MR. MACON:  Mr. Johnson.

     09:06AM 12            THE COURT:  Mr. Johnson, I think we're still -- we're

     09:07AM 13   still going here.  And you're under oath.  And, please, yes,

     09:07AM 14   be seated, Mr. Johnson.  There's no need to swear you in

     09:07AM 15   again.  We'll continue with your testimony and with

     09:07AM 16   Mr. Macon's questions.  Yes, sir.

     09:07AM 17   BY MR. MACON:

     09:07AM 18   Q.  Mr. Johnson, let's see if we can get you done pretty

     09:07AM 19   quickly.

     09:07AM 20   A.  Thank you.

     09:07AM 21   Q.  I first want to briefly go over three things that you

     09:07AM 22   did -- we were walking about a week ago.  Do you remember a

     09:07AM 23   week ago we were talking about the NPWT.com website?

     09:07AM 24   A.  Yes, sir.

     09:07AM 25   Q.  And you remember you told this jury that you understood
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     09:07AM  1   that NPWT was synonymous with Kinetic Concept's Wound VAC?

     09:07AM  2   A.  That's not entirely correct.

     09:07AM  3   Q.  Let's see what you said, sir.  Would you, please, put up

     09:07AM  4   his testimony from the trial?  And you also knew that NPWT,

     09:08AM  5   negative pressure wound therapy, at the time was synonymous

     09:08AM  6   with a KCI product.  What was your answer?

     09:08AM  7   A.  In the context of that question, I answered yes, sir.

     09:08AM  8   Q.  Okay.  So, you knew that.  And then do you recall telling

     09:08AM  9   this jury, well, but we didn't buy this negative pressure

     09:08AM 10   wound therapy -- we didn't start using the negative pressure

     09:08AM 11   wound therapy dot com website until 2006.  Do you remember

     09:08AM 12   telling the jury that?

     09:08AM 13   A.  I believe so.

     09:08AM 14   Q.  And that was wrong, wasn't it?

     09:08AM 15   A.  To my knowledge, sir, I answered truthfully.

     09:08AM 16   Q.  Okay.  Well, let's -- Let's refresh your recollection.  Do

     09:08AM 17   you recall that your deposition was taken in July of 2005?

     09:08AM 18   A.  I do recall.

     09:08AM 19   Q.  And you recall that at that time you were asked in July of

     09:08AM 20   2005, who owns the website NPWT?

     09:08AM 21   A.  I don't recall specifically --

     09:09AM 22   Q.  Let's show it again.

             23       (Video started.

     09:09AM 24   Q.  Who owns the website NPWT?

     09:09AM 25   A.  BlueSky.
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     09:09AM  1   Q.  What individuals of BlueSky were involved in the creation

     09:09AM  2   of the negative pressure wound therapy dot com site?

     09:09AM  3   A.  Primarily, Richard Weston.

     09:09AM  4   Q.  Have you been involved in it?

     09:09AM  5   A.  Somewhat.

     09:09AM  6   Q.  What's your involvement?

     09:09AM  7   A.  My comment is that if we would be able to post a list of

     09:09AM  8   references that were not specific to a manufacturer or product

     09:09AM  9   and have the site be a reference tool for wound care

     09:09AM 10   professionals, that it would indicate and show those who have

     09:09AM 11   been told that the only use of negative pressure is with KCI

     09:10AM 12   and with the VAC.  Those independent references would help to

     09:10AM 13   encourage these clinicians to realize that that is in fact not

     09:10AM 14   true.

     09:10AM 15   Q.  And when you are referring to references, would you give

     09:10AM 16   me examples?

     09:10AM 17   A.  There are citations on the website, to the best of my

     09:10AM 18   recollection, to include articles like the Wooding-Scott

     09:10AM 19   article, the Chariker-Jeter article, the Russian work from the

     09:10AM 20   Kremlin Papers.  I don't recall all the other ones that are

     09:10AM 21   posted on the site.

     09:10AM 22   Q.  Have you told me all your significant involvement with

     09:10AM 23   respect to that website, NPWT?

     09:10AM 24   A.  Yes.

             25       (Video stopped.
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     09:10AM  1   Q.  So, Mr. Johnson, when you told the jury yesterday that you

     09:10AM  2   didn't have anything to do with the NPWT.com website until

     09:11AM  3   2006, you were incorrect, weren't you?

     09:11AM  4   A.  No, sir, I was not.

     09:11AM  5   Q.  And that -- what we just heard was your testimony from

     09:11AM  6   2005.  Is that correct?

     09:11AM  7   A.  Yes, sir.

     09:11AM  8   Q.  Okay.  Let's -- Let's follow up.  Does BlueSky, Richard

     09:11AM  9   Weston and Tim Johnson, market their system as being for

     09:11AM 10   negative pressure wound therapy?

     09:11AM 11            MR. McCLANAHAN:  Excuse me.  Objection.  Compound.

     09:11AM 12   It's got three different people or entities that he's talking

     09:11AM 13   about in there and we need to break them out.

     09:11AM 14            THE COURT:  If you will break the question down.

     09:11AM 15            MR. MACON:  I will be glad to.

     09:11AM 16   BY MR. MACON:

     09:11AM 17   Q.  Does BlueSky market its product, it's system, as being

     09:11AM 18   negative pressure wound therapy?

     09:11AM 19   A.  Yes, it does.

     09:11AM 20   Q.  Do the -- do the distributors of BlueSky market the system

     09:11AM 21   as being negative pressure wound therapy?

     09:11AM 22   A.  Well, I -- I can't speak exactly to what our BlueSky

     09:12AM 23   distributors do, but we have always encouraged, suggested -- I

     09:12AM 24   guess we can't really mandate, but we've always asked that

     09:12AM 25   they use our sales guidelines in our literature and at a point
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     09:12AM  1   of which the FDA and, you know, of course subsequently

     09:12AM  2   Medicare allowed us to make those claims, we have provided our

     09:12AM  3   distributors with that literature and if they haven't, in

     09:12AM  4   fact, gone out and marked the BlueSky product as negative

     09:12AM  5   pressure wound therapy, then that's something they would have

     09:12AM  6   done.

     09:12AM  7   Q.  Well, sir, I don't -- if you will answer my question.

     09:12AM  8   Isn't it true that you know that distributors of BlueSky

     09:12AM  9   products have marketed as being negative pressure wound

     09:12AM 10   therapy?

     09:12AM 11   A.  Yes, sir.

     09:12AM 12   Q.  And isn't it true that BlueSky has encouraged its

     09:13AM 13   distributors to market the system as negative pressure wound

     09:13AM 14   therapy?

     09:13AM 15   A.  I believe so.

     09:13AM 16   Q.  And isn't it true that Richard Weston has encouraged the

     09:13AM 17   distributors of BlueSky to market it as negative pressure

     09:13AM 18   wound therapy?

     09:13AM 19   A.  I suppose Richard could best address that but as a

     09:13AM 20   corporation we created these pieces, myself, Richard, the

     09:13AM 21   team, for our distributors to use, yes, sir.

     09:13AM 22   Q.  Let's just, so we don't have any misunderstanding, the

     09:13AM 23   majority of the advertising has been created by Richard Weston

     09:13AM 24   with your editing assistance.  Is that correct?

     09:13AM 25   A.  It's been a team approach.
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     09:13AM  1   Q.  Has it been primarily you and Richard Weston?

     09:13AM  2   A.  Yes, sir.

     09:13AM  3   Q.  And has the advertising of BlueSky encouraged its

     09:13AM  4   distributors to promote it for negative pressure wound

     09:13AM  5   therapy?

     09:13AM  6   A.  I believe so.

     09:13AM  7   Q.  And have BlueSky and its distributors marketed this system

     09:14AM  8   for negative pressure wound therapy throughout the United

     09:14AM  9   States?

     09:14AM 10   A.  I think that they have.

     09:14AM 11   Q.  Okay.  Let's talk about a second thing that you told the

     09:14AM 12   jury.  You recall that you said that you were -- BlueSky was

     09:14AM 13   following the Chariker-Jeter approach.  Do you recall that?

     09:14AM 14   A.  Correct.

     09:14AM 15   Q.  And I asked you if wasn't it true that the Chariker-Jeter

     09:14AM 16   article only dealt with fistulas.  Do you recall that?

     09:14AM 17   A.  I believe last week you -- we had a discussion about that,

     09:14AM 18   sir, yes.

     09:14AM 19   Q.  And isn't it true that you said, well, I think there may

     09:14AM 20   be something concerning other wounds.  Do you recall saying

     09:14AM 21   that?

     09:14AM 22   A.  Basically, I do remember that discussion, yes.

     09:14AM 23   Q.  Okay.  We've had a week now and so did you get a chance to

     09:14AM 24   look at the Chariker-Jeter and see if there were any other

     09:14AM 25   types of wounds being considered?
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     09:14AM  1   A.  I have not read the Chariker-Jeter article for some time.

     09:14AM  2   Q.  Now, as I understand it, over 90% of your disposable sales

     09:15AM  3   relate to the Chariker-Jeter approach.  That's what you call

     09:15AM  4   it.  Correct?

     09:15AM  5   A.  Yes, sir.

     09:15AM  6   Q.  And yet, I don't know whether the Chariker-Jeter article

     09:15AM  7   dealt with anything other than fistulas, do you?

     09:15AM  8   A.  Well, I mean, it would be obvious that a fistula is a

     09:15AM  9   wound, a wound type, and a break in intact skin by definition.

     09:15AM 10   I assume that would be a wound, sir.

     09:15AM 11   Q.  Excuse me, sir.  Maybe you misunderstood my question.  The

     09:15AM 12   question was very clear.  Even though your claim is you follow

     09:15AM 13   the Chariker-Jeter approach, do you know if the Chariker-Jeter

     09:15AM 14   article deals with anything other than fistulas?

     09:15AM 15   A.  I don't specifically know.

     09:15AM 16   Q.  Okay.  Let's -- Let's show it to you.  That's Defendant's

     09:15AM 17   Exhibit 111.  Do you recognize this to be the Chariker-Jeter

     09:15AM 18   article?

     09:15AM 19   A.  Yes, I do.

     09:16AM 20   Q.  And do you notice that -- Do you see the number of times

     09:16AM 21   the word "fistula" is used in there?

     09:16AM 22   A.  Like eight times, ten times, not counting, but --

     09:16AM 23   Q.  That's the first page.  Would you believe it's over 30

     09:16AM 24   times in the article?

     09:16AM 25   A.  Without counting, if you say that it is, I'm sure that
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     09:16AM  1   your count is accurate.

     09:16AM  2   Q.  Okay.  Let's -- Let's look and see if it dealt with

     09:16AM  3   anything other than fistulas.  Would you go to page 2 or the

     09:16AM  4   page -- the page that I'm looking for.  There we go.  Could

     09:16AM  5   you -- Okay.  You see that it's talking about seven patients

     09:16AM  6   with eight fistulas have been managed with a closed suction

     09:16AM  7   wound drainage system.  Do you see that?

     09:16AM  8   A.  Yes, I do.

     09:16AM  9   Q.  Now, does that answer your question that the

     09:16AM 10   Chariker-Jeter article only deals with fistulas?

     09:16AM 11   A.  From the way that you present this, Mr. Macon, yes.

     09:17AM 12   Q.  You say from the way I presented it.  Do you believe that

     09:17AM 13   any place in this article it talks about any wounds other than

     09:17AM 14   fistulas?

     09:17AM 15   A.  The fact that you stated that a fistula is a wound is what

     09:17AM 16   I would agree with you and I would also agree that it states

     09:17AM 17   here that it talks about fistulas.

     09:17AM 18   Q.  Sir, I don't want to argue with you.  Let me ask you,

     09:17AM 19   you -- you acted as if I was misleading you, sir.  Is there

     09:17AM 20   any place that -- in this article that talks about patients

     09:17AM 21   with anything other than fistulas?

     09:17AM 22   A.  Not to my knowledge.

     09:17AM 23   Q.  Okay.  Thank you.

     09:17AM 24   A.  Yes.

     09:17AM 25   Q.  And so now you're clear on that.  Is that correct?
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     09:17AM  1   A.  I'm clear on that you pointed out that the article is

     09:17AM  2   specifically referencing fistulas.

     09:17AM  3   Q.  Thank you.  Let's talk about the third thing that I asked

     09:17AM  4   you to look -- Let's talk about a thing I asked you to look

     09:17AM  5   at.  Do you recall that your paid consultant, Shelley Taylor,

     09:18AM  6   was giving a speech where she said that closed suction

     09:18AM  7   drainage had been proven in the Philbeck study to be much less

     09:18AM  8   expensive than other forms.  Do you recall seeing that?

     09:18AM  9   A.  Yes, sir.

     09:18AM 10   Q.  And do you recall that I pointed out to you that the

     09:18AM 11   Philbeck study had nothing to do with the BlueSky product?

     09:18AM 12   A.  That's correct.

     09:18AM 13   Q.  And do you recall that the Philbeck study only has to do

     09:18AM 14   with the KCI Wound VAC?

     09:18AM 15   A.  I believe so.

     09:18AM 16   Q.  And do you recall that you said, well, maybe someplace in

     09:18AM 17   the article it refers to closed wound -- closed suction

     09:18AM 18   drainage.  Do you recall saying that?

     09:18AM 19   A.  Yes, sir.

     09:18AM 20   Q.  Well, do you recall that I specifically said, I want you

     09:18AM 21   to find that for me.

     09:18AM 22   A.  Yes.

     09:18AM 23   Q.  If there's any support of what you said, I want you to

     09:19AM 24   find that for me.  I said that in front of this jury.  Do you

     09:19AM 25   recall that?
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     09:19AM  1   A.  Yes.  Okay.

     09:19AM  2   Q.  So, did you go back and read the Philbeck study very

     09:19AM  3   carefully?

     09:19AM  4   A.  No, sir.  I did not read the Philbeck study.

     09:19AM  5   Q.  Do you -- did you look at the Philbeck study?

     09:19AM  6   A.  I have not looked at the Philbeck study for some time and

     09:19AM  7   I don't recall dissecting it and I think my comment was it

     09:19AM  8   perhaps was better suited to ask Shelley who referenced that

     09:19AM  9   with the BlueSky presentation.

     09:19AM 10   Q.  Let's look at that and see exactly what was said.

     09:19AM 11            MS. GULDE:  It's trial transcript.

     09:19AM 12            MR. MACON:  Trial transcript.  I'm sorry.

     09:19AM 13   BY MR. MACON:

     09:19AM 14   Q.  Do you recall I asked you this study has nothing to do

     09:19AM 15   with a closed drainage system, does it?  And you said, well,

     09:19AM 16   in essence, it is a closed drainage system, that I believe the

     09:19AM 17   KCI product you could define as a closed system, and you

     09:20AM 18   also -- I don't know if somewhere in that article that

     09:20AM 19   language appeared.  I don't know where Penny or Shelley pulled

     09:20AM 20   that language from, sir.  Do you recall saying that?

     09:20AM 21   A.  Yes, sir.

     09:20AM 22   Q.  And do you recall that I said we will give you the

     09:20AM 23   opportunity and you will have plenty of time to look for it

     09:20AM 24   and see.  When you come back here, I want you to show it to

     09:20AM 25   us.  Okay?  But you knew that this study was a study done on
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     09:20AM  1   the KCI VAC.  And you answered yes, sir.

     09:20AM  2   A.  Correct.

     09:20AM  3   Q.  Okay.  You had the opportunity.  Were you able to find any

     09:20AM  4   reference to a closed suction system?

     09:20AM  5   A.  No, sir.  I stated I did not review the article.  What --

     09:20AM  6   it was not specifically requested of me or my counsel and I

     09:20AM  7   did not.

     09:20AM  8   Q.  Okay.  Now, did BlueSky and Richard -- Let's go ahead

     09:20AM  9   and -- did Richard Weston design the BlueSky system to include

     09:20AM 10   a combination of the Versatile 1 pump and the disposable kits?

     09:20AM 11            MR. McCLANAHAN:  Your Honor, may I ask a

     09:20AM 12   clarification?  Are we talking about Richard Weston as an

     09:21AM 13   individual or in his capacity as president of BlueSky.

     09:21AM 14   Please.

     09:21AM 15            THE COURT:  Tell us, if you would, just how you

     09:21AM 16   intend that.

     09:21AM 17            MR. MACON:  I just mean Richard Weston.  Richard

     09:21AM 18   Weston a person.

     09:21AM 19   BY MR. MACON:

     09:21AM 20   Q.  Did he design the BlueSky system including the combination

     09:21AM 21   of the Versatile 1 pump and certain disposable kits?

     09:21AM 22   A.  No, sir.

     09:21AM 23   Q.  So, who put together the BlueSky system?

     09:21AM 24   A.  Well, if you understand historically what --

     09:21AM 25   Q.  Sir, I'm asking you a simple question.  Who -- give me the
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     09:21AM  1   name of the person who said I'm going to take the Versatile 1

     09:21AM  2   pump and I'm going to put it together with the disposable set

     09:21AM  3   and put it together.  Who did that?

     09:21AM  4   A.  That was a team approach.

     09:21AM  5   Q.  Who was involved on that team?

     09:21AM  6   A.  Well, of course, Richard and myself, but in that it

     09:21AM  7   involved regulatory affairs as well as clinical, me included,

     09:21AM  8   our regulatory affairs manager, we included independent

     09:22AM  9   consultants and we filed for the 510 K where --

     09:22AM 10   Q.  Sir.  Sir.  You sold your first BlueSky system in 2002?

     09:22AM 11   A.  No, sir.

     09:22AM 12   Q.  When did you sell your first -- when did you sell your

     09:22AM 13   first BlueSky product?

     09:22AM 14   A.  Well, we sold our first pump and pump alone in 2002.

     09:22AM 15   Q.  And did you -- is the Versatile 1 -- First, is the BlueSky

     09:22AM 16   system now marketed and sold as a wound vacuum system?

     09:22AM 17   A.  It is now.

     09:22AM 18   Q.  And does the wound vacuum system that BlueSky sells and

     09:22AM 19   markets throughout the United States, does that include the

     09:22AM 20   Versatile 1 pump?

     09:22AM 21   A.  It does.

     09:22AM 22   Q.  Do you believe the Versatile 1 system is competitive with

     09:22AM 23   the KCI wound VAC?

     09:22AM 24   A.  I believe it is.

     09:22AM 25   Q.  Now, you know that certain of your customers refer to the
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     09:23AM  1   BlueSky system as the other VAC, don't you?

     09:23AM  2   A.  I've been made aware through the course of these

     09:23AM  3   activities that there has been some language that they have

     09:23AM  4   used with those terms, the other vac.

     09:23AM  5   Q.  Okay.  Let's -- Let's look at one of them.  That's

     09:23AM  6   Plaintiff's Exhibit 618.  Okay.  This is a memo from Paula

     09:23AM  7   Tashjian.  Who is Ms. Tashjian?

     09:23AM  8   A.  Paula Tashjian is an educator, a certified wounds

     09:23AM  9   enterostomy care nurse.  Based on the date of this memo at the

     09:23AM 10   time she was at the Scripps in San Diego and involved with the

     09:23AM 11   E.T. which stands for Enterostomal Therapy Nurse Support

     09:24AM 12   Group.

     09:24AM 13   Q.  Okay.  And this -- and she is talking about you giving a

     09:24AM 14   speech to the nurses.  Is that correct?

     09:24AM 15   A.  It looks like she put together this -- this memo to

     09:24AM 16   announce that we would be presenting at the hospital.

     09:24AM 17   Q.  And you were giving a speech on the BlueSky Versatile 1,

     09:24AM 18   weren't you?

     09:24AM 19   A.  Yes, sir.

     09:24AM 20   Q.  And she said she believed you would be talking about the

     09:24AM 21   other VAC, capital VAC.  Do you see that in?

     09:24AM 22            MR. McCLANAHAN:  Excuse me.  My copy doesn't say

     09:24AM 23   capital V A C, Your Honor, for the record.

     09:24AM 24            MR. MACON:  You're right.  It doesn't.  You're

     09:24AM 25   absolutely right.  I will withdraw it.
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     09:24AM  1            THE COURT:  Thank you very much.

     09:24AM  2            MR. MACON:  Thank you, Mr. McClanahan.  I messed up

     09:24AM  3   again.

     09:24AM  4   BY MR. MACON:

     09:24AM  5   Q.  She said you're referring to the other vac, V A C.

     09:24AM  6   A.  Right.  Meaning vac as a generic term.

     09:24AM  7   Q.  Did I ask you that, sir?  I'm sorry.  I didn't recall

     09:24AM  8   asking you that.

     09:24AM  9   A.  She did state the other vac.

     09:24AM 10   Q.  Yes, sir.

     09:24AM 11   A.  Yes.

     09:24AM 12   Q.  Do you know why Ms. Tashjian would say your speech was

     09:25AM 13   going to be on, quote, the other vac, end of quote?

     09:25AM 14   A.  I can't speak for -- for Paula, but in terms of logical or

     09:25AM 15   obvious or relative devices that would be used in her field,

     09:25AM 16   that's her language, not mine.

     09:25AM 17   Q.  That's not all you said when you were asked that question

     09:25AM 18   before, is it?

     09:25AM 19   A.  I don't know what you're referring to, Mr. Macon.

     09:25AM 20   Q.  Okay.  You were under oath and you were asked the same

     09:25AM 21   question and this is a different answer.  Let's see what you

     09:25AM 22   said the last time you answered.

     09:25AM 23       (Video.)

     09:25AM 24   Q.  Do you know why Ms. Tashjian would say that your speech

     09:25AM 25   was going to be on, quote, the other vac, unquote?
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     09:25AM  1   A.  Well, I would just say that as a clinician, to her --

     09:25AM  2   these are intelligent people that make their own decisions and

     09:25AM  3   references to what's logical and obvious.  And I don't really

     09:26AM  4   know why she would say that.  I can't -- I can only speculate.

     09:26AM  5   I don't know.  I mean, it would be a common term.  You know

     09:26AM  6   shop vac, car vac, wound vac.  I mean, these folks use terms

     09:26AM  7   interchangeably, sometimes independent of the manufacturer.

     09:26AM  8       (Video stopped.)

     09:26AM  9   Q.  Mr. Johnson, did you think that this nurse when she was

     09:26AM 10   talking about the speech you were giving on the BlueSky

     09:26AM 11   Versatile 1, do you think she meant you were talking about a

     09:26AM 12   shop vac or a car vac?

     09:26AM 13   A.  No, sir.  I would assume she wouldn't be talking about a

     09:26AM 14   shop vac or a car vac.

     09:26AM 15   Q.  In addition, the people referring to the Versatile 1 as

     09:26AM 16   the other vac, you also know that some people refer to it as a

     09:26AM 17   KCI knock-off, don't you?

     09:26AM 18   A.  I have, once again, in the course of this -- of these

     09:26AM 19   events here with litigation, I have been made aware that may

     09:26AM 20   have occurred.

     09:26AM 21   Q.  As a matter of fact, your own distributors refer to the

     09:26AM 22   BlueSky product as a VAC knock-off, don't they?

     09:26AM 23   A.  Never sanctioned or approved or encouraged by BlueSky.

     09:27AM 24   Q.  That wasn't my question.  Don't you know that your own

     09:27AM 25   distributors refer to the BlueSky product as a VAC knock-off?
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     09:27AM  1   A.  I've been made aware that it has occurred.

     09:27AM  2   Q.  And so what you were aware that people -- that your own

     09:27AM  3   distributors were calling it a VAC knock-off, I suppose you

     09:27AM  4   put out some general written policy saying don't call it a

     09:27AM  5   VAC, don't call it the other vac, don't call it a VAC

     09:27AM  6   knock-off, did you?

     09:27AM  7   A.  We actually have sales guidelines that talk about our

     09:27AM  8   product, don't talk about the competition.

     09:27AM  9   Q.  Excuse me, did you specifically put out anything in

     09:27AM 10   writing that said don't call it the VAC knock-off, don't call

     09:27AM 11   it the other vac?

     09:27AM 12   A.  You mean don't mention the word VAC in the same sentence?

     09:27AM 13   We didn't send out something that directed people.  These are

     09:27AM 14   independent providers and we can't really control their

     09:27AM 15   marketing efforts although we attempt to by our literature

     09:28AM 16   define and suggest language that would be appropriate.

     09:28AM 17   Q.  I'm sorry, Mr. Johnson.  Let me ask you the question.  Did

     09:28AM 18   you send out a specific notice to your distributors saying

     09:28AM 19   don't refer to this as the KCI knock-off, don't refer to this

     09:28AM 20   as the other vac?

     09:28AM 21   A.  We did not send out any communication.

     09:28AM 22   Q.  Now, let's -- Let's talk about what the Versatile 1 is.

     09:28AM 23   You buy a pump from Medela called the Vario 1.

     09:28AM 24   A.  It's called the Vario pump, yes.

     09:28AM 25   Q.  And then Medela has required you to take off their name
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     09:28AM  1   and to put on the BlueSky name.  Correct?

     09:28AM  2   A.  I don't know if they required that.  We are independent of

     09:28AM  3   them.  We are a FDA approved manufacturer.  We manufacturer.

     09:28AM  4   We have our own licensure.  We are subject the our own very

     09:29AM  5   strict regulatory affairs issues and we take the label off of

     09:29AM  6   the Medela pump and assign it a BlueSky serial number.  We do

     09:29AM  7   extensive QC on it and we label it and it is a BlueSky product

     09:29AM  8   at that point.

     09:29AM  9   Q.  Excuse me.

     09:29AM 10   A.  I'm sorry.

     09:29AM 11   Q.  Isn't it true that Medela requires you to take off their

     09:29AM 12   name and that's part of the underlying deal?

     09:29AM 13   A.  I do not know if they require us to do that specifically.

     09:29AM 14   Q.  Are there any -- Okay.  The only changes you make are

     09:29AM 15   relabeling names and code numbers and UIL numbers.  Isn't that

     09:29AM 16   correct?

     09:29AM 17   A.  We put a screen on.  We do far more extensive QC on the

     09:29AM 18   pump.  We put a label on it.  It's, in essence, the identical

     09:29AM 19   device.

     09:29AM 20   Q.  So, the Vario One pump -- the BlueSky pump is the Medela

     09:29AM 21   pump with a different name, isn't it?

     09:30AM 22   A.  Well, you could say that.

     09:30AM 23   Q.  Okay.  Thank you.  Let me -- Let me show you exhibit 2 --

     09:30AM 24   do you still have that book up there?

     09:30AM 25   A.  Yes, sir.
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     09:30AM  1   Q.  Okay.  Would you look at exhibit 251, please.

     09:30AM  2   A.  I'm definitely going to have to use my glasses.

     09:30AM  3   Q.  That's fine.  Take your time.  If there's any problem for

     09:30AM  4   us --

     09:30AM  5   A.  Okay.

     09:30AM  6   Q.  Is this an e-mail that you received from John Kasberg?

     09:30AM  7   A.  It's addressed to me, yes.

     09:30AM  8   Q.  And did you receive that in May of 2004?

     09:30AM  9   A.  According to the date of the memo, I did.

     09:30AM 10   Q.  And is John Kasberg one of your distributors?

     09:31AM 11   A.  His company Genesis Medical still is.

     09:31AM 12   Q.  And is it one of your biggest distributors?

     09:31AM 13   A.  Upper half, certainly.

     09:31AM 14   Q.  Does it have some of the greatest sales of any of your

     09:31AM 15   distributors?

     09:31AM 16   A.  Historically, they have been one of the better performers,

     09:31AM 17   yes, sir.

     09:31AM 18   Q.  Okay.  Let's go to exhibit 239.  Is this also an e-mail

     09:31AM 19   from Mr. Kasberg, one of your distributors?

     09:31AM 20   A.  It's addressed to Kim Maze and looks like I'm copied in on

     09:31AM 21   it.

     09:31AM 22   Q.  Did you receive that?

     09:31AM 23   A.  Apparently, I did.

     09:31AM 24   Q.  Okay.  And then let's go to 138.  Mr. Johnson, I'm trying

     09:31AM 25   to move through these and get you off.
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     09:31AM  1   A.  No problem, sir.  138.  Yes, sir.

     09:32AM  2   Q.  And is this an e-mail that you received along with Shelley

     09:32AM  3   Taylor from one of your home care customers?

     09:32AM  4   A.  Yes, sir.

     09:32AM  5   Q.  And would you -- this is to Shelley.  And it says, I spoke

     09:32AM  6   with you a month ago about our chronic wound resolution

     09:32AM  7   program.  We've implemented the negative wound closure program

     09:32AM  8   from BlueSky and have a problem.  Some of the patients are

     09:32AM  9   experiencing the follow problem:  The gauze as placed within

     09:32AM 10   the wound has been puckering up into rock hard balls and

     09:32AM 11   causing pressure issues.  What are we doing wrong and what can

     09:32AM 12   we do to stop this?  They are paraplegics with sacral wounds.

     09:32AM 13   Do you see that?

     09:32AM 14   A.  Yes, sir.

     09:32AM 15   Q.  And after you received this, did you hire doctors who did

     09:33AM 16   a study on how to deal with that?

     09:33AM 17   A.  We did not.

     09:33AM 18   Q.  Now, were you in the courtroom when you heard Dr. Condor

     09:33AM 19   describe the same thing that the dressing becomes hard and it

     09:33AM 20   conforms to the shape of the wound?

     09:33AM 21   A.  I recall his reference to that.

     09:33AM 22   Q.  And has there -- did BlueSky do any specific medical

     09:33AM 23   research to see how they could change this and solve this

     09:33AM 24   problem for paraplegics?

     09:33AM 25   A.  We did not do any research.
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     09:33AM  1   Q.  Thank you.  Let's change topics and let's talk about your

     09:33AM  2   advertising.

     09:33AM  3   A.  Okay.

     09:33AM  4   Q.  Keep the book.  I've got some -- we'll run you through

     09:33AM  5   some real quickly.  Now, BlueSky currently has, what, over 150

     09:33AM  6   distributors in the United States?

     09:33AM  7   A.  I don't know the exact number.  I think that's a little

     09:33AM  8   bit high, you know.

     09:33AM  9   Q.  130?  150?

     09:34AM 10   A.  I would say we have probably 50 very active and then

     09:34AM 11   another probably greater than 50 we've sold product to and do

     09:34AM 12   work for us, so --

     09:34AM 13   Q.  And you're the -- you're in charge of sales, correct?

     09:34AM 14   A.  Yes.

     09:34AM 15   Q.  So, if anybody in BlueSky would know, you would know,

     09:34AM 16   correct?

     09:34AM 17   A.  Well, obviously, we keep documentation.  When you say 150

     09:34AM 18   as you imply, it's probably closer to 100.

     09:34AM 19   Q.  Now, BlueSky markets and sells the Versatile 1 as a system

     09:34AM 20   through distributors throughout the United States?

     09:34AM 21   A.  That's correct.

     09:34AM 22   Q.  And your distributors market and sell the BlueSky wound

     09:34AM 23   vacuum system for negative pressure wound therapies to

     09:34AM 24   doctors, nurses, patients, health care facilities and other

     09:34AM 25   buyers throughout the United States?
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     09:34AM  1   A.  I believe they do, yes.  That's correct.

     09:34AM  2   Q.  And those sales are done with BlueSky's knowledge and

     09:34AM  3   encouragement.  Is that correct?

     09:35AM  4   A.  We would certainly hope that they're out doing what we

     09:35AM  5   would like them to do.  As I said, they're independents in

     09:35AM  6   such that we don't have, like I say, daily call reports.  We

     09:35AM  7   can only get information that they provide to us, but they

     09:35AM  8   should, hopefully, be out calling on doctors and nursing homes

     09:35AM  9   and hospitals.

     09:35AM 10   Q.  Now, you advertise for your distributors by talking about

     09:35AM 11   a one billion dollar market, don't you?

     09:35AM 12   A.  If you are referring to the one piece that we promoted at

     09:35AM 13   a med trade show, we did a black and white slick that

     09:35AM 14   referenced the growing market and the opportunity for

     09:35AM 15   distributors to get into.

     09:35AM 16   Q.  Were you ashamed of that ad?

     09:35AM 17   A.  No.

     09:35AM 18   Q.  Let's see it.  It's Plaintiff's Exhibit 574.  And that

     09:36AM 19   is -- that is BlueSky's ad, right?

     09:36AM 20   A.  Yes, sir.

     09:36AM 21   Q.  One billion dollar market and growing at 20% per year.

     09:36AM 22   Now you can be a part of it.  That was BlueSky's pitch, wasn't

     09:36AM 23   it?

     09:36AM 24   A.  We used this one time at the Med Trade Show.

     09:36AM 25   Q.  You seem to be ashamed of it.

                                                                        Page 2518

     09:36AM  1   A.  I'm not ashamed of it.

     09:36AM  2            MR. McCLANAHAN:  Your Honor, I object to Mr. Macon's

     09:36AM  3   comment.

     09:36AM  4            MR. MACON:  Are you ashamed of it?

     09:36AM  5            THE COURT:  Excuse me.  You can ask the question.

              6   BY MR. MACON:

     09:36AM  7   Q.  Are you ashamed of it?

     09:36AM  8   A.  No, I'm not ashamed of it.

     09:36AM  9   Q.  Was this like the other advertising literature at BlueSky

     09:36AM 10   prepared by Richard Weston and yourself?

     09:36AM 11   A.  Yes, sir.

     09:36AM 12   Q.  And when you prepare ads that you mail out, do you have a

     09:36AM 13   mailing list?

     09:36AM 14   A.  Well, depending on the ad or the type or the target,

     09:36AM 15   sometimes we will do a mailing to, say, wound care nurses.

     09:37AM 16   Sometimes, in this case, the target would be medical equipment

     09:37AM 17   companies and medical equipment companies are typically those

     09:37AM 18   that attend, you know, the trade shows that people have their

     09:37AM 19   different wares and pumps, wheelchairs, beds, so that was

     09:37AM 20   targeted towards a particular group.

     09:37AM 21   Q.  People who you wanted to become your sales people?

     09:37AM 22   A.  Yes.  To distribute the product.

     09:37AM 23   Q.  How many people are on your mailing list?

     09:37AM 24   A.  I couldn't tell you off the top of my head, a

     09:37AM 25   recollection.
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     09:37AM  1   Q.  Let's see.  When you were asked before, I'm not asking you

     09:37AM  2   for an exact number, but could you give us an approximate

     09:37AM  3   number?

     09:37AM  4   A.  I would say in our database thousands of contacts.

     09:37AM  5   Q.  And those are people you mail to.  Correct?

     09:37AM  6   A.  I would -- I would say that we have mailed to at one point

     09:37AM  7   or another something to -- probably almost everyone in our

     09:38AM  8   database.

     09:38AM  9   Q.  Thousands of people?

     09:38AM 10   A.  Yes, sir.

     09:38AM 11   Q.  And that includes doctors?

     09:38AM 12   A.  I would say there's probably fewer doctors on the list

     09:38AM 13   than anything else, but, yes, it does include doctors.

     09:38AM 14   Q.  Does it include nurses?

     09:38AM 15   A.  Yes, sir.

     09:38AM 16   Q.  Does it include material managers at health care

     09:38AM 17   facilities?

     09:38AM 18   A.  Yes, sir, does.

     09:38AM 19   Q.  Now, are you aware of any cost comparison of any kind

     09:38AM 20   between Kinetic Concepts products and BlueSky products?

     09:38AM 21   A.  I'm not aware of any published comparative studies.

     09:38AM 22   Q.  Well, let's -- Let's look at what you said when you were

     09:38AM 23   under oath before, sir.  Maybe this will refresh your

     09:38AM 24   recollection.

     09:38AM 25   A.  Please.
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     09:38AM  1       (Video.)

     09:38AM  2   Q.  Are you aware of any cost comparison of any kind between

     09:38AM  3   KCI products and BlueSky products?

     09:38AM  4   A.  Yes.

     09:38AM  5   Q.  Who did that?

     09:38AM  6   A.  Richard and I.

     09:38AM  7   Q.  And where did you get the information that you used?

     09:39AM  8   A.  I don't remember specifically, but people would come by

     09:39AM  9   and state to us that they're paying 100, 125, 145 dollars a

     09:39AM 10   day and 30 or 40 or 50 dollars for a dressing for a pump.  It

     09:39AM 11   was general information volunteered at different conferences

     09:39AM 12   that we accumulated.

     09:39AM 13   Q.  Was all this information given to you orally?

     09:39AM 14   A.  Yes.

     09:39AM 15   Q.  How did you determine which -- which price to use?  Was it

     09:39AM 16   a guess?

     09:39AM 17   A.  It was based on the numbers that we were given.

     09:39AM 18   Q.  Weren't you given several different numbers?

     09:39AM 19   A.  Yes, sir.

     09:39AM 20   Q.  Which number did you decide?

     09:39AM 21   A.  The middle number.

     09:39AM 22       (Video stopped.

     09:39AM 23   Q.  So, you didn't average them, you didn't take a mean, you

     09:39AM 24   didn't take a wage average.  You just picked the number in the

     09:39AM 25   middle.  Is that right?
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     09:39AM  1   A.  Well, Mr. Macon, there's -- there's a stream of people

     09:39AM  2   that come by and give information and I don't -- you can't,

     09:40AM  3   obviously, assume that with that amount of people that come by

     09:40AM  4   and give you stated, you know, numbers, and passing that

     09:40AM  5   information on or discussing it with Richard, for example, and

     09:40AM  6   if that's where you're going how do we come up with that

     09:40AM  7   number.  I mean, I've had time to reflect in the last

     09:40AM  8   certainly weeks of, you know, what went into coming up with

     09:40AM  9   some of these numbers.

     09:40AM 10   Q.  Sir, are you -- You said in your testimony --

     09:40AM 11   A.  Yes.

     09:40AM 12   Q.  -- the jury's just seen it.

     09:40AM 13   A.  Yes.

     09:40AM 14   Q.  That a bunch of people walked by.  How much did you pay?

     09:40AM 15   How much did you pay?  How much did you pay?  You said it was

     09:40AM 16   all gone into orally and that you just picked out the middle

     09:40AM 17   number.  That's what you said, wasn't it?

     09:40AM 18   A.  We didn't ask.  They came and volunteered information and

     09:40AM 19   when most of the responses were that they, say, paid 125

     09:40AM 20   dollars a day, that's a number that I remembered and recalled.

     09:40AM 21   Mind you, it may not be scientific, but it's based on, you

     09:41AM 22   know -- and I'm not an expert, as you pointed out -- but I've

     09:41AM 23   been in this field for a long time and I deal with folks on a

     09:41AM 24   regular basis that pass information to me.

     09:41AM 25   Q.  Sir, all I asked you was you said that people passed you
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     09:41AM  1   at a trade show, gave you some numbers, and you just picked

     09:41AM  2   out the middle number.  Is that true or not true?

     09:41AM  3   A.  Well, the middle number was the number, obviously, that I

     09:41AM  4   passed on and that we ended up using for comparative purposes.

     09:41AM  5   Q.  0kay.  And so I suppose when you did that, you were very

     09:41AM  6   careful to adjust for the length of stay because, as you know,

     09:41AM  7   something cost you $1,000 a day can still be the cheapest if

     09:41AM  8   it got you well fast.  So, did you adjust for the length of

     09:41AM  9   stay?

     09:41AM 10   A.  No, sir.  I did not do any of the calculations or math.

     09:41AM 11   Q.  Okay.  Now, what -- what time did you prepare these --

     09:42AM 12   these comparisons in the spring of 2003?

     09:42AM 13   A.  I believe at some point in the spring is when that piece

     09:42AM 14   was created that talked about --

     09:42AM 15   Q.  The spring of 2003.  Correct?

     09:42AM 16   A.  As I recall, yes.

     09:42AM 17   Q.  And that was over three years ago.  Correct?

     09:42AM 18   A.  Yes, sir.

     09:42AM 19   Q.  And have you determined whether those calculations that

     09:42AM 20   you made of picking the middle number in the spring of 2003,

     09:42AM 21   have you determined whether those were accurate at all?

     09:42AM 22   A.  Well, once again, if you're asking me for some published

     09:42AM 23   evaluative process, the answer is no, sir.

     09:42AM 24   Q.  No, that wasn't what I asked you.  Do you know if the cost

     09:42AM 25   comparisons that you made in the spring of 2003 and you've put
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     09:42AM  1   in advertisements, do you know if that's accurate or not?

     09:42AM  2   A.  Anecdotally, I would say.  Yes.

     09:43AM  3   Q.  Let's see what you answered under oath.  Let's go to his

     09:43AM  4   deposition, please.

     09:43AM  5       (Video.

     09:43AM  6   Q.  Have you determined that the calculations you made in the

     09:43AM  7   spring of 2003 are not completely accurate?

     09:43AM  8   A.  I don't know that they're accurate or not.

     09:43AM  9   Q.  In the spring of 2003, did you know whether those

     09:43AM 10   comparisons were accurate or not?

     09:43AM 11   A.  No.

     09:43AM 12   Q.  And you are still making available the marketing materials

     09:43AM 13   that have the rental comparison that you made in the spring of

     09:43AM 14   2003?

     09:43AM 15   A.  Yes.

     09:43AM 16       (Video stopped.

     09:43AM 17   Q.  Were you telling -- Let me ask you:  Is it accurate what

     09:43AM 18   you said when you were under oath that you don't know -- you

     09:43AM 19   didn't know when you made the cost comparisons in the spring

     09:43AM 20   of 2003 whether they were accurate or not.  Was that true?

     09:43AM 21   A.  No, that's not entirely true, Mr. Macon.  This is based on

     09:43AM 22   information that we accumulated from practitioners and users

     09:44AM 23   or experts, if you will, in the field.

     09:44AM 24   Q.  I'm sorry.  Let me -- Let me just ask you again.  Did you

     09:44AM 25   just hear the testimony where you were asked, have you
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     09:44AM  1   determined that the calculations you made in the spring of

     09:44AM  2   2003 are not completely accurate and your answer was:  I don't

     09:44AM  3   know whether they're accurate or not.

     09:44AM  4   A.  Correct.

     09:44AM  5   Q.  Did you hear that?

     09:44AM  6   A.  In my deposition, that's what I said, yes.

     09:44AM  7   Q.  And you were under oath then?

     09:44AM  8   A.  Yes, I was.

     09:44AM  9   Q.  And you had attorneys there present with you?

     09:44AM 10   A.  Correct.

     09:44AM 11   Q.  Then did you just hear you were asked in the spring of

     09:44AM 12   2003, did you know whether those comparisons were accurate or

     09:44AM 13   not?  And your answer was, no.  That's what you said, isn't

     09:44AM 14   it?

     09:44AM 15   A.  I mean, to know exactly, I mean, I --

     09:44AM 16   Q.  Sir, just answer my question.  When you were asked in the

     09:44AM 17   spring of 2003 did you know whether those comparisons were

     09:44AM 18   accurate or not?  Did you answer that no?

     09:44AM 19   A.  I answered that no.  Yes, sir.

     09:44AM 20   Q.  Okay.  And as a matter of fact, despite the uncertainty of

     09:45AM 21   the accuracy, you're still making those same cost comparisons,

     09:45AM 22   aren't you?

     09:45AM 23   A.  We don't promote that piece, that literature piece, but I

     09:45AM 24   still promote that we are very cost-effective and as I said

     09:45AM 25   anecdotally from our customers in the field that use our
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     09:45AM  1   product, one of the first things they respond to us is with

     09:45AM  2   the fact that they are able to save money offer the therapy to

     09:45AM  3   patients they previously or wouldn't be able to otherwise.

     09:45AM  4   Q.  Mr. Johnson, all the people you just said, make sure that

     09:45AM  5   you --

     09:45AM  6   A.  Okay.

     09:45AM  7   Q.  You say you're still not promoting that same ad that shows

     09:45AM  8   the cost comparisons?  Are you telling the jury that?

     09:45AM  9   A.  I know that we don't have that physical piece and pass it

     09:45AM 10   out anymore.

     09:45AM 11   Q.  Oh.  That's what you were telling the jury.  I -- did

     09:45AM 12   you -- did you mention to the jury that, in fact, this is

     09:45AM 13   prominently displayed on your website even today?

     09:46AM 14   A.  I don't know if it is still on the website.  It may be.

     09:46AM 15   I -- I honestly don't know.  You're nodding.  Apparently, it's

     09:46AM 16   still on the website.

     09:46AM 17   Q.  Yes, sir.

     09:46AM 18   A.  Okay.

     09:46AM 19   Q.  This is your website, isn't it?

     09:46AM 20   A.  Yes, sir.

     09:46AM 21   Q.  Okay.

     09:46AM 22            MR. MACON:  I love the Internet.

     09:46AM 23            THE WITNESS:  Yeah.  It's fun.

     09:46AM 24   BY MR. MACON:

     09:46AM 25   Q.  Yes, sir.  Do you recognize this?
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     09:46AM  1   A.  Yes, I do.

     09:46AM  2   Q.  As being the ad that you made in the spring of 2003?

     09:46AM  3   A.  Yes, I do.

     09:46AM  4   Q.  And you recognize this as being the ad that at least once

     09:46AM  5   under oath you've said you don't know whether it was accurate

     09:46AM  6   or not?

     09:46AM  7   A.  Under oath previously in saying that I wasn't sure, that

     09:46AM  8   was true, I wasn't sure, and as I said, I also had time to

     09:46AM  9   reflect on how we came up with these numbers and I believe

     09:47AM 10   them to be true.

     09:47AM 11   Q.  Sir, let me make sure, to -- the question was in the

     09:47AM 12   spring of 2003 did you know whether those comparisons were

     09:47AM 13   accurate or not and your answer was no.  Correct?

     09:47AM 14   A.  Well, that would be correct, yes.

     09:47AM 15   Q.  Okay.  And you're still -- you're still promoting this

     09:47AM 16   same ad.  Correct?

     09:47AM 17   A.  The ad still exists, yes.

     09:47AM 18   Q.  And it's still on your website?

     09:47AM 19   A.  Yes.

     09:47AM 20   Q.  Okay.  Thank you.  Now, let's look -- Let's look at that

     09:47AM 21   ad again.  It's 600.

     09:47AM 22            MR. McCLANAHAN:  You're saying it's plaintiff's 600?

     09:47AM 23            MR. MACON:  Yes, sir.  Yes, sir.

     09:47AM 24            MR. McCLANAHAN:  Page number 1?

     09:47AM 25            MR. MACON:  Yes, sir.
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     09:47AM  1            MR. McCLANAHAN:  Thank you.

     09:47AM  2   BY MR. MACON:

     09:47AM  3   Q.  That's a multipage document, isn't it?

     09:47AM  4   A.  It's two-sided, yes, sir.

     09:47AM  5   Q.  And who prepared this language in quote, we estimate that

     09:47AM  6   an average hospital can save between $100,000 to $500,000 the

     09:47AM  7   first year using our wound drainage kits?

     09:47AM  8   A.  That -- that actual language?

     09:48AM  9   Q.  Yes, sir.

     09:48AM 10   A.  Richard.

     09:48AM 11   Q.  Richard Weston?

     09:48AM 12   A.  He actually was the one that typed this.  We did our own

     09:48AM 13   ads.  We didn't have a graphic design person.

     09:48AM 14   Q.  Sir, I'm asking -- you have it in quotes here.  Was this

     09:48AM 15   some expert who said that based upon their studies we estimate

     09:48AM 16   a hospital can save -- is that what you're referring to?

     09:48AM 17   A.  As I said, Mr. Macon, in reflecting on how some of these

     09:48AM 18   numbers were arrived at --

     09:48AM 19   Q.  Sir, did you hear my question?  Let me ask it again.

     09:48AM 20   A.  Well, it was based on real information given from --

     09:48AM 21   Q.  Sir, who is this a quote from?  That's all I asked you.

     09:48AM 22   A.  I'm not quite sure.

     09:48AM 23   Q.  Well, were you -- had you -- Let's see what you said when

     09:48AM 24   I asked you the question before under oath.  Okay?

     09:48AM 25       (Video.
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     09:49AM  1   Q.  I'm going to hand you an exhibit that's previously been

     09:49AM  2   marked as exhibit 19.  Do you recognize that as being a

     09:49AM  3   product of BlueSky?

     09:49AM  4   A.  Yes, I do.

     09:49AM  5   Q.  Who prepared the language?

     09:49AM  6   A.  Richard Weston.

     09:49AM  7       (Video stopped.

     09:49AM  8   Q.  And you have quotes around it.  The person you were

     09:49AM  9   quoting was Richard Weston?

     09:49AM 10   A.  As I said, Richard prepared this.

     09:49AM 11   Q.  You have quotes around this.  Is the person --

     09:49AM 12            MR. McCLANAHAN:  Your Honor, excuse me.  I object to

     09:49AM 13   the question.  He says "you" as if Mr. Johnson wrote this and

     09:49AM 14   he said he didn't.  I object to it as being misleading.

     09:49AM 15            THE COURT:  Well, I think the question is there are

     09:49AM 16   quotes around the statement.

     09:49AM 17            MR. MACON:  Yes, sir.

     09:49AM 18            THE COURT:  And get to the --

     09:49AM 19            THE WITNESS:  Yes.

     09:49AM 20            THE COURT:  -- to get to the bottom line, who is

     09:49AM 21   being quoted in that statement?

     09:49AM 22            THE WITNESS:  I don't know who's being quoted in the

     09:50AM 23   statement.

     09:50AM 24   BY MR. MACON:

     09:50AM 25   Q.  Well, do you have knowledge of anyone other than Richard
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     09:50AM  1   Weston who ever said, we estimate that an average hospital can

     09:50AM  2   save between $100,000 and $500,000 the first year using our

     09:50AM  3   wound drainage kit?

     09:50AM  4   A.  Mr. Macon, I believe that when BlueSky began to go out

     09:50AM  5   into hospitals, both Richard and I were in the presence of

     09:50AM  6   materials managers and I don't know whether this quote was

     09:50AM  7   made by someone that Richard visited, but I do know that the

     09:50AM  8   numbers that I shared from my time in the field jive with what

     09:50AM  9   these numbers are stating, so, as I said, anecdotally, I

     09:50AM 10   believe them to be correct.

     09:50AM 11   Q.  Let me see -- Let's go with the exact same question I

     09:50AM 12   asked you before and let's see what you said under oath the

     09:50AM 13   last time.  Okay?

     09:50AM 14   A.  Yes.

     09:50AM 15   Q.  That's exactly the same question I asked you and let's see

     09:51AM 16   what your answer is.

     09:51AM 17       (Video.

     09:51AM 18   Q.  Do you have any knowledge of anyone other than Richard

     09:51AM 19   Weston who has ever said we estimate that an average hospital

     09:51AM 20   can save between $100,000 to $500,000 the first year using our

     09:51AM 21   wound drainage kit?

             22   A.  No.

     09:51AM 23       (Video stopped.

     09:51AM 24   A.  I don't.

     09:51AM 25   Q.  Okay.  Thank you very much.  Now, let's look at exhibit
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     09:51AM  1   193.  You recognize this as another ad that was prepared by

     09:51AM  2   Mr. Weston and yourself?

     09:51AM  3   A.  With some discussion with independents, yes.

     09:51AM  4   Q.  And do you recall and -- Do you recall this that doctor --

     09:51AM  5   I'm sorry.  Let me start all over.  Do you recall that the

     09:51AM  6   lawyer from BlueSky criticized Dr. Reisetter for asking

     09:52AM  7   doctors and nurses as to whether or not they were misled by

     09:52AM  8   this.  Do you recall that?

     09:52AM  9   A.  I do recall that, yes, sir.

     09:52AM 10   Q.  And just so we'll have the context, who was the intended

     09:52AM 11   audience for this?  Ad doctors and nurses in wound care just

     09:52AM 12   as Dr. Reisetter said it?

     09:52AM 13   A.  I would say that this ad is for doctors and nurses.

     09:52AM 14   Q.  So, you came to the same conclusion that Dr. Reisetter

     09:52AM 15   did, that is this ad was intended for doctors and nurses.

     09:52AM 16   Correct?

     09:52AM 17   A.  I don't know if that's the same conclusion, but I know

     09:52AM 18   that what we did in preparing this was to have it reach

     09:52AM 19   advanced wound practitioners which are doctors and nurses and

     09:52AM 20   if you are saying that's the same conclusion with

     09:52AM 21   Dr. Reisetter, that would be a fair statement.

     09:52AM 22   Q.  Thank you.  Now, let's talk about Medela.  Now, Medela has

     09:53AM 23   talked to BlueSky about the fact that they want to get more

     09:53AM 24   involved and more directly involved in the negative pressure

     09:53AM 25   wound therapy business themselves, haven't they?
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     09:53AM  1   A.  That's not true.

     09:53AM  2   Q.  Has BlueSky and Medela had discussions concerning Medela

     09:53AM  3   entering into the negative pressure wound therapy business

     09:53AM  4   directly?

     09:53AM  5   A.  I've had no discussions.  To my knowledge we've not had

     09:53AM  6   that discussion.

     09:53AM  7   Q.  Has BlueSky and Medela had discussions concerning the

     09:53AM  8   entry of Medela into the negative pressure wound therapy

     09:53AM  9   business?

     09:53AM 10   A.  No, sir.

     09:53AM 11   Q.  Let's see what you said when you were under oath before.

     09:53AM 12       (Video.

     09:53AM 13   Q.  Has BlueSky and Medela had discussions concerning the

     09:53AM 14   entry of Medela into the negative pressure wound therapy

     09:53AM 15   business?

     09:53AM 16   A.  I believe so.

     09:53AM 17       (Video stopped.)

     09:54AM 18   Q.  And that was your testimony, correct?

     09:54AM 19   A.  Correct.

     09:54AM 20   Q.  Now, has Medela within the last year told BlueSky they

     09:54AM 21   were going to sell pumps to additional companies in the wound

     09:54AM 22   care market?

     09:54AM 23   A.  That's not entirely true.  Medela sells their pumps into

     09:54AM 24   so many different markets and if they do happen to include

     09:54AM 25   some of the wound care, that is Medela's business, it's not
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     09:54AM  1   our business.

     09:54AM  2   Q.  Let's see what you -- Let's see what you said when you

     09:54AM  3   were under oath before.

     09:54AM  4       (Video.

     09:54AM  5   Q.  What has been said between Medela and BlueSky concerning

     09:54AM  6   BlueSky directly entering into the negative pressure wound

     09:54AM  7   therapy market?

     09:54AM  8   A.  I do know that I have been told by Bernie Laurel,

     09:54AM  9   Mr. Laurel that yes, they have and yes, they will sell pumps

     09:55AM 10   into the wound care market and they have sold pumps to a

     09:55AM 11   company called National Wound Care.  Or wait a second.

     09:55AM 12   National -- I'm sorry.  Let me strike that.  Wound somebody or

     09:55AM 13   another.  Tom Oliver is the guy's name.  I probably have the

     09:55AM 14   stuff already.  You're nodding your head.  I'm assuming yes.

     09:55AM 15   Q.  Tell me what BlueSky and Medela have said concerning

     09:55AM 16   Medela directly entering into the negative pressure wound

     09:55AM 17   therapy market.

     09:55AM 18   A.  The general discussion or comment is, you know, we are a

     09:55AM 19   customer of Medela and they reserve the right to sell their

     09:55AM 20   product to whoever they would like to.  In the case of this

     09:55AM 21   Tom Oliver company -- and it's wound something or another --

     09:55AM 22   he is in the wound care field.

     09:55AM 23       (Video stopped.

     09:56AM 24   Q.  Now, was that accurate?

     09:56AM 25   A.  Yes.  As I said, they will sell to anybody that they
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     09:56AM  1   choose to and if it happens to be in the wound care field --

     09:56AM  2   Q.  As a matter of fact, you had specific discussions with --

     09:56AM  3   BlueSky had specific discussions with Medela about Medela

     09:56AM  4   selling to additional companies that would compete for

     09:56AM  5   negative pressure wound therapy.  Isn't that true?

     09:56AM  6   A.  That's not entirely correct, Mr. Macon.

     09:56AM  7   Q.  I --

     09:56AM  8   A.  As -- as my depo here which, you know, after eight hours

     09:56AM  9   of a barrage of questions --

     09:56AM 10   Q.  Sir, that wasn't after eight hours, was it?

     09:56AM 11   A.  I don't know how many hours it was, Mr. Macon, but what

     09:56AM 12   I'm saying is that when you see your manufacturer at the same

     09:56AM 13   conferences that you go to occasionally, you can only assume

     09:56AM 14   that as a business that they are looking at all markets.  They

     09:56AM 15   sell general purpose pumps and being aware that they sell to a

     09:56AM 16   company that's in the home care field or wound care field, I

     09:57AM 17   should put it, you could state that's competing and that's

     09:57AM 18   what I did answer.

     09:57AM 19   Q.  Now, excuse me.  Isn't it true that BlueSky specifically

     09:57AM 20   asked Medela not to sell to others in the wound care business?

     09:57AM 21   A.  I think I have had a conversation with Bernie kind of say,

     09:57AM 22   you know, we're out here trying to do this and it's -- it's

     09:57AM 23   difficult, you know, when a manufacturer of a product for you

     09:57AM 24   is selling to anyone they want to.  It's like, in essence, --

     09:57AM 25   Well, that's what competition is.  They are a separate
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     09:57AM  1   company.  They can do whatever they want to and they do.

     09:57AM  2   Q.  And they can be involved in -- they are actively looking

     09:57AM  3   for business in the wound care market, aren't they?

     09:57AM  4   A.  I don't think they're actively looking for business in any

     09:57AM  5   one market.  They are looking for business anywhere where they

     09:57AM  6   can sell their products.

     09:57AM  7   Q.  Now, you were fired by Medela in 2002.  Is that correct?

     09:57AM  8   A.  Well, you could make that statement, but --

     09:57AM  9   Q.  You were terminated involuntarily?

     09:57AM 10   A.  I was offered a package.

     09:58AM 11   Q.  That's fine.  I'm not arguing with you.  But since January

     09:58AM 12   of 2002, I haven't been a part of Medela, have you?

     09:58AM 13   A.  Absolutely not.

     09:58AM 14   Q.  As a matter of fact, Medela and BlueSky were sued in this

     09:58AM 15   case in September of 2003.  Is that correct?

     09:58AM 16   A.  I think right around September 11.

     09:58AM 17   Q.  And within -- and, of course, Medela could have terminated

     09:58AM 18   its contract with BlueSky and stopped selling its pumps for

     09:58AM 19   negative pressure wound therapy at that time, couldn't they?

     09:58AM 20   A.  Well, at the time we were buying a general purpose pump.

     09:58AM 21   They weren't selling it to BlueSky for negative pressure wound

     09:58AM 22   therapy and they could have elected to choose to sell or not

     09:58AM 23   to us at any point.

     09:58AM 24   Q.  But Medela continued to sell to BlueSky for three years,

     09:58AM 25   haven't they?
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     09:58AM  1   A.  Yes, sir.

     09:58AM  2   Q.  And they've sold you approximately 4,000 pumps during that

     09:58AM  3   time period, haven't they?

     09:58AM  4   A.  Approximately, yes, sir.

     09:59AM  5   Q.  And but it was only as this case was starting to trial

     09:59AM  6   that Medela said they weren't going to sell you any -- any

     09:59AM  7   more pumps.  Is that correct?

     09:59AM  8   A.  Well, I believe the letter states that at the annual

     09:59AM  9   rollover basis that they -- the agreement is -- needs to be

     09:59AM 10   changed to -- I don't know specifically what the language

     09:59AM 11   says.

     09:59AM 12   Q.  Do you believe that -- Well, I asked you a question.  Did

     09:59AM 13   Medela say that as of July 5, 2006, a week from Wednesday,

     09:59AM 14   this upcoming Wednesday, that they terminate the agreement?

     09:59AM 15   A.  I think during the trial here we got the letter, I saw it

     09:59AM 16   during opening statements, and I don't know exactly what the

     09:59AM 17   language says.

     09:59AM 18   Q.  Well, let's show it.

     09:59AM 19            THE COURT:  This is exhibit --

     09:59AM 20            MR. MACON:  This is exhibit 634, Your Honor.

     10:00AM 21   Plaintiff's Exhibit 634.

     10:00AM 22            THE COURT:  Thank you.

     10:00AM 23   BY MR. MACON:

     10:00AM 24   Q.  And has Medela been the sole supplier of pumps to BlueSky?

     10:00AM 25   A.  Yes.

                                                                        Page 2536

     10:00AM  1   Q.  And was it -- was it important to you if Medela was really

     10:00AM  2   going to stop selling pumps to you, wouldn't it be important

     10:00AM  3   to know this?

     10:00AM  4   A.  Termination of agreement as to stopping to sell pumps, I

     10:00AM  5   would hope we could continue to buy from them as a supplier.

     10:00AM  6   Q.  It's your belief you will continue to have a relationship

     10:00AM  7   with Medela to buy pumps.  Is that correct?

     10:00AM  8   A.  I hope so.  I don't know.

     10:00AM  9   Q.  And in the event that you don't have a continuing

     10:00AM 10   relationship with Medela, you already have a backup supplier

     10:00AM 11   lined up so you can continue to sell negative pressure wound

     10:00AM 12   therapy pumps, isn't that correct?

     10:00AM 13   A.  We have looked at several options.

     10:00AM 14   Q.  And you believe you would still be able to compete in the

     10:01AM 15   negative pressure wound therapy market even if Medela stops

     10:01AM 16   selling you pumps.  Is that right?

     10:01AM 17   A.  I would hope so.

     10:01AM 18            MR. MACON:  Your Honor, this would be a good place to

     10:01AM 19   take a break.

     10:01AM 20            THE COURT:  Okay.  We'll take a break.  Ladies and

     10:01AM 21   gentlemen, we'll take a fifteen minute break until 10:15.

     10:01AM 22   Thank you for being ready and so engaged as we begin this day

     10:01AM 23   of testimony.  You're already rising, so that's great and,

     10:01AM 24   Mr. Ramirez -- you're doing a great job.  Mr. Ramirez, lead

     10:01AM 25   this good jury out.
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     10:01AM  1       (Jury out.)

     10:01AM  2            THE COURT:  Thank you very much.  You may step down,

     10:01AM  3   Mr. Johnson.

     10:01AM  4            MR. MACON:  I have one -- one yes.

     10:01AM  5            THE COURT:  Sure.  Sure.  You can -- oh, you want to

     10:01AM  6   ask Mr. Johnson a question?

     10:01AM  7            MR. MACON:  No.  No.  I don't need to ask him.

     10:01AM  8            THE COURT:  Go ahead, Mr. Johnson.

     10:01AM  9            MR. MACON:  I'd be glad to.

     10:02AM 10            THE COURT:  Okay.  Please be seated.

     10:02AM 11            MR. MACON:  I just had one thing.  There is an

     10:02AM 12   exhibit that's been admitted that he said he received from one

     10:02AM 13   of his distributors that talks about Dr. Michael Miller, talks

     10:02AM 14   about his -- his resume, colorful resume and people are

     10:02AM 15   embarrassed by it.  I want to make sure there's not -- there's

     10:02AM 16   no limine that stops me.  I just don't want to make -- before

     10:02AM 17   I went into that area, I just wanted to make sure I was not

     10:02AM 18   going to upset the Court's understanding of something.

     10:02AM 19   There's no limine at all that affects it.

     10:02AM 20            THE COURT:  Okay.  Are the defendants clear about

     10:02AM 21   what the exhibit is?

     10:02AM 22            MR. McCLANAHAN:  I'm clear about the one exhibit that

     10:02AM 23   he showed a minute ago that does mention Dr. Miller's name.

     10:02AM 24   The limine is he's not to go -- as I understand, he's not to

     10:02AM 25   go into Dr. Miller's disbarment's or malpractice suits or
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     10:02AM  1   whatever all of that stuff happens to be.  We've not raised

     10:02AM  2   it.  Its his exhibit.  The exhibit does not say anything about

     10:03AM  3   that and so we're clear that it's off limits for him to talk

     10:03AM  4   about any of that stuff, if that answers the Court's question.

     10:03AM  5            MR. MACON:  Your Honor, I don't believe -- that's the

     10:03AM  6   reason I want to stop because I was concerned that there

     10:03AM  7   was -- there's been no limine filed.  The only -- on this

     10:03AM  8   issue.  The only thing that's happened is we offered

     10:03AM  9   Dr. Miller's -- Dr. Miller's deposition.  You said I'm not

     10:03AM 10   going to let you do that at this time.  This is the letter

     10:03AM 11   from the distributor talking about their one doctor, talking

     10:03AM 12   about he's colorful and he's embarrassing.  There's not a

     10:03AM 13   written limine.  What I'm concerned that -- Mr. McClanahan has

     10:03AM 14   a misunderstanding.  There isn't any limine order.  If he has

     10:03AM 15   a misunderstanding --

     10:03AM 16            MR. POWERS:  There is a limine, Your Honor.

     10:03AM 17            MR. MACON:  Where is the limine?

     10:03AM 18            MR. SADLER:  I'm got it right here.  It states

     10:03AM 19   BlueSky's Motion in Limine 4 is granted as modified.  The

     10:03AM 20   parties shall not refer to or introduce evidence related to

     10:03AM 21   Dr. Miller's involvement in malpractice lawsuits, bankruptcy,

     10:04AM 22   and judgments.  However, this order does not prevent the

     10:04AM 23   introduction of malpractice judgments against Dr. Miller or

     10:04AM 24   the loss or suspension of his medical license.

     10:04AM 25            MR. MACON:  That -- I agree with that.
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     10:04AM  1            THE COURT:  Okay.

     10:04AM  2            MR. SADLER:  I would simply, I mean, this is going to

     10:04AM  3   come up again.  This isn't my issue, but I want to speak to it

     10:04AM  4   because what happened is there was no question directed to the

     10:04AM  5   witness about this.  But the document went up, it was

     10:04AM  6   highlighted in yellow, and it sat there and so, again, this is

     10:04AM  7   not my issue but I'm very concerned when we have an issue this

     10:04AM  8   close to a motion in limine item that we throw a document up

     10:04AM  9   there and we let it sit on the jury -- what is the jury

     10:04AM 10   looking at?  The jury's looking at what's highlighted in

     10:04AM 11   yellow.  They're not looking at him.  I would ask before there

     10:04AM 12   is a document thrown up on the screen if it is near a limine

     10:04AM 13   item we just take a moment to come up and discuss it.  That's

     10:04AM 14   my only request.  I don't care about Dr. Miller.  I care about

     10:04AM 15   are we respecting the letter and spirit of these limine

     10:05AM 16   orders.

     10:05AM 17            MR. MACON:  It stayed -- It stayed.  We did not bring

     10:05AM 18   the letter up.  He couldn't read it.

     10:05AM 19            MS. GULDE:  He received it -- I'm sorry, Mr. Macon.

     10:05AM 20   They received those documents from us a week ago and they

     10:05AM 21   lodged no objection to the use of it, neither BlueSky or

     10:05AM 22   Medela, Your Honor, just to be clear.

     10:05AM 23            THE COURT:  Okay.  Well, I guess what I'm trying to

     10:05AM 24   get to, first of all, what is your purpose in doing the

     10:05AM 25   exhibit?
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     10:05AM  1            MR. MACON:  My purpose would only be to ask -- to ask

     10:05AM  2   the question:  Do you know that Dr. Miller lost his license in

     10:05AM  3   two or three states and is he referring to Dr. Miller when he

     10:05AM  4   says the other distributors are embarrassed by having him.

     10:05AM  5            THE COURT:  Okay.  Mr. Espey.

     10:05AM  6            MR. ESPEY:  Well, I guess he's saying the door is

     10:05AM  7   opened by showing this.

     10:05AM  8            MR. MACON:  No, I'm not saying that at all about

     10:05AM  9   showing it.  I don't mean say that.  Although you didn't

     10:05AM 10   object to it, I'm not claiming that.

     10:05AM 11            MR. McCLANAHAN:  Johnson is not writing this.

     10:05AM 12   Kasberg is writing this and Johnson is not the author of this

     10:05AM 13   thing.  When Kasberg refers to colorful resume, he can ask

     10:05AM 14   Kasberg about that, but not Johnson.

     10:05AM 15            MR. MACON:  Did you -- I'm sorry.

     10:06AM 16            THE COURT:  Okay.  Well, I'm -- Sorry.  This would be

     10:06AM 17   one of the matters we could have talked about last night.

     10:06AM 18            MR. MACON:  There was no objection to it.

     10:06AM 19            THE COURT:  Okay.  There was no objection to it.

     10:06AM 20            MR. McCLANAHAN:  We're not objecting to this

     10:06AM 21   document.  He wants to go beyond the document now.  The

     10:06AM 22   document he showed it to me.

     10:06AM 23            THE COURT:  Please show me the document, if somebody

     10:06AM 24   would do that.

     10:06AM 25       (Handed to the Court.
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     10:06AM  1            MR. MACON:  That's the reason I didn't want to go

     10:06AM  2   into it, Your Honor, I didn't want to be --

     10:06AM  3            THE COURT:  Okay.  Now, tell me, Mr. Espey, what, if

     10:07AM  4   any, is your problem with this, just to let me know, or

     10:07AM  5   Mr. McClanahan, either one of you can tell me what your

     10:07AM  6   problem is.

     10:07AM  7            MR. ESPEY:  Not with the document, but now he wants

     10:07AM  8   to impeach the witness by talking about Mr. Miller's licensure

     10:07AM  9   issues and that's what you ruled on that they can't go into

     10:07AM 10   unless we open the door.

     10:07AM 11            MR. MACON:  And let me -- Are you through, Mr. Espey?

     10:07AM 12   Two things.  I'm not trying to impeach him at all.  I'm asking

     10:07AM 13   him about -- I'm asking him what he understands and I do not

     10:07AM 14   believe that there's any limine on his license.  I believe

     10:07AM 15   there specifically was excluded the motion in limine that was

     10:07AM 16   read by Mr. Sadler and there hasn't been any limine.  But I --

     10:07AM 17   Again, Your Honor, I brought it up, because I didn't want to

     10:07AM 18   do something if there was some misunderstanding.

     10:07AM 19            MR. ESPEY:  KCI proffered the deposition testimony of

     10:08AM 20   Dr. Miller where they wanted to -- where they asked him about

     10:08AM 21   his loss of licensure.  The Court ruled that we're not going

     10:08AM 22   to go into that unless open the door in which case they can.

     10:08AM 23   We were very careful not to do that.

     10:08AM 24            THE COURT:  Let's go -- Refer me back to the page in

     10:08AM 25   the motion in limine.
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     10:08AM  1            MR. MACON:  Okay.

     10:08AM  2            THE COURT:  Let's read this page.  What page, please,

     10:08AM  3   in the order.

     10:08AM  4            MR. SADLER:  Page 8.  Would you like -- here, Your

     10:08AM  5   Honor --

     10:08AM  6            THE COURT:  I've got the motion right here.

     10:08AM  7            MR. MACON:  Page 8.  It's the --

     10:08AM  8            MR. SADLER:  Top full paragraph.

     10:08AM  9            MR. MACON:  Top full paragraph.

     10:08AM 10            MR. ESPEY:  And Your Honor's more recent rulings with

     10:08AM 11   the deposition excerpts of Mr. Miller were offered also.

     10:08AM 12            THE COURT:  Okay.  One moment, please.

     10:08AM 13       (Examining document.

     10:08AM 14            THE COURT:  Okay.  Okay.  The order says clearly that

     10:09AM 15   it does not prevent introduction of malpractice judgments or

     10:09AM 16   the loss of suspension or the loss or suspension of one or

     10:09AM 17   more of the medical licenses.  Now, I said you couldn't in --

     10:09AM 18   you couldn't introduce --

     10:09AM 19            MR. MACON:  Correct.

     10:09AM 20            THE COURT:  -- the -- this matter by Dr. Miller's

     10:09AM 21   deposition.

     10:09AM 22            MR. MACON:  That's correct, Your Honor.

     10:09AM 23            THE COURT:  Which I don't think opens -- opens any

     10:09AM 24   doors.  I think you're okay.  I think you're okay.  You're not

     10:09AM 25   impeaching him.  You're just trying to find out if -- what
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     10:09AM  1   he -- what he knows about that issue.

     10:09AM  2            MR. MACON:  Okay.

     10:09AM  3            THE COURT:  Based upon this -- this memo.

     10:09AM  4            MR. MACON:  Okay.

     10:09AM  5            THE COURT:  Okay.  Here you go.

     10:09AM  6            MR. MACON:  Thank you, Your Honor.  That's all I

     10:09AM  7   have.

     10:09AM  8            THE COURT:  Thank you very much.  You've got five

     10:09AM  9   minutes

     10:09AM 10            MR. MACON:  Thank you.

     10:09AM 11            THE COURT:  Thank you.

     10:09AM 12       (Recess.)

     10:22AM 13            THE COURT:  Here we go.  Somebody's always not

     10:22AM 14   getting the memo, right?  Thank you very much.  Please be

     10:22AM 15   seated.

     10:22AM 16            JUROR:  It's their fault.

     10:22AM 17            THE COURT:  Well, I knew it was.  That was obvious.

     10:22AM 18   Okay.  I did observe, talking about not getting the memo, most

     10:22AM 19   of the jury got the memo about green today.  Did you notice

     10:22AM 20   that?  But you're going to have to circulate those memos more

     10:22AM 21   widely for the next attire.  Let's think.  We'll think about a

     10:22AM 22   good color.  You know, what about Red Raider red.  That would

     10:22AM 23   be a good color.  Okay.  Okay.  Thank you very much, Mr. Macon

     10:22AM 24   and Mr. Johnson.  Thank you.

     10:22AM 25            THE WITNESS:  Thank you.
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     10:22AM  1   BY MR. MACON:

     10:22AM  2   Q.  Mr. Johnson, do you believe the Versatile 1 can be used in

     10:23AM  3   a similar manner as the KCI Wound VAC?

     10:23AM  4   A.  Yes.

     10:23AM  5            MR. MACON:  I'll pass the witness, Your Honor.

     10:23AM  6            THE COURT:  Okay.  Thank you so much.  Yes, sir,

     10:23AM  7   Mr. McClanahan.

     10:23AM  8            MR. McCLANAHAN:  Thank you, Your Honor.

     10:23AM  9                        RECROSS EXAMINATION

     10:23AM 10   BY MR. McCLANAHAN:

     10:23AM 11   Q.  Tim, Mr. Macon has covered a lot of areas with you in the

     10:23AM 12   last two days and I'm not going to cover all of them but I do

     10:23AM 13   want to give you a chance to explain some of it in your own

     10:23AM 14   words.  I'm going to start off with what he's covered today

     10:23AM 15   because that's fresh in everybody's mind.

     10:23AM 16   A.  Yes, sir.

     10:23AM 17   Q.  And then after that, we're going to go back to the things

     10:23AM 18   he covered a week ago --

     10:23AM 19   A.  Okay.

     10:23AM 20   Q.  -- and try to work our way through all that.  Let's take

     10:23AM 21   today and start there.  Now, he first of all asked you a

     10:24AM 22   series of questions today about the negative pressure -- about

     10:24AM 23   the use of the phrase "negative pressure wound therapy."  Do

     10:24AM 24   you recall that?

     10:24AM 25   A.  Yes, sir.
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     10:24AM  1            MR. McCLANAHAN:  Stacey, could we, please, see

     10:24AM  2   Plaintiff's Exhibit 624.  And can you -- there you go.  --

     10:24AM  3   I'll represent to you that Plaintiff's Exhibit 624 is a

     10:24AM  4   trademark that KCI has.  Okay?

     10:24AM  5   A.  Okay.

     10:24AM  6   Q.  And -- and do you -- do you understand that with regard to

     10:24AM  7   trademarks, when somebody registers a trademark, that's their

     10:24AM  8   trademark and you're not supposed to fool with that trademark?

     10:24AM  9   A.  Correct.

     10:24AM 10   Q.  The United States of America certifies the offices of the

     10:24AM 11   Patent & Trademark Office, etcetera, and then --

     10:24AM 12            MR. McCLANAHAN:  And let's do get the date of this

     10:24AM 13   Stacey, please, on the first page.  There you go.  At the

     10:24AM 14   bottom right.  Thank you.

             15   BY MR. McCLANAHAN:

     10:25AM 16   Q.  So, this trademark was obtained June 25, 1996.  Correct?

     10:25AM 17   A.  Yes, sir.

     10:25AM 18            MR. McCLANAHAN:  And, Stacey, please go to the next

     10:25AM 19   page.

     10:25AM 20   BY MR. McCLANAHAN:

     10:25AM 21   Q.  The Patent & Trademark Office issued the trademark capital

     10:25AM 22   V period, capital A period, capital C period to KCI, Inc.

     10:25AM 23   Correct?

     10:25AM 24            MR. MACON:  Your Honor, may we approach?  I

     10:25AM 25   apologize.  I don't think we have to have Mr. Roden.
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     10:25AM  1            THE COURT:  Okay.

     10:25AM  2       (Off-the-record discussion.)

     10:27AM  3            THE COURT:  Ladies and gentlemen, before we go into

     10:27AM  4   this area, let me simply tell you that KCI does not have any

     10:28AM  5   claims in this case for trademark violations.  Their claims

     10:28AM  6   are different than that and I'm going to give you some

     10:28AM  7   instructions at the end of Mr. Johnson's testimony to make

     10:28AM  8   sure you understand the difference in claims.  But there has

     10:28AM  9   been discussion about the use of things like negative pressure

     10:28AM 10   wound therapy and it's showing up on the website of BlueSky.

     10:28AM 11   Now, I'm going to give you some instructions later about what

     10:28AM 12   the claims are that relate to that as far as KCI's concerned,

     10:28AM 13   but right now I'll allow a brief discussion of what is

     10:28AM 14   trademarked by KCI and let Mr. McClanahan pursue that briefly.

     10:29AM 15            MR. McCLANAHAN:  Thank you, Your Honor.

     10:29AM 16            THE COURT:  Thank you.

     10:29AM 17            MR. McCLANAHAN:  Stacey, can we go back, please, to

     10:29AM 18   that last page.

     10:29AM 19   BY MR. McCLANAHAN:

     10:29AM 20   Q.  So, point number one is KCI does have a trademark to

     10:29AM 21   capital V period, capital A period, capital C period.  Is that

     10:29AM 22   correct?

     10:29AM 23   A.  Yes, sir.

     10:29AM 24   Q.  Is that a phrase that you all have used?

     10:29AM 25   A.  Never.

                                                                        Page 2547

     10:29AM  1            MR. McCLANAHAN:  Stacey, may we please see

     10:29AM  2   plaintiff's -- I don't know if I have a number on this one.

     10:29AM  3   It's -- Yes, I do.  Plaintiff's 624, page 4.

     10:29AM  4   BY MR. McCLANAHAN:

     10:29AM  5   Q.  And the other trademark they have is on the phrase "vacuum

     10:29AM  6   assisted closure."

     10:29AM  7   A.  Yes.

     10:29AM  8   Q.  Now, is that a phrase that you all have put on your

     10:29AM  9   website or tried to appropriate that trademark?

     10:29AM 10   A.  Never.

     10:29AM 11   Q.  To your knowledge, does KCI have a trademark or own in any

     10:29AM 12   way the phrase "negative pressure wound therapy"?

     10:29AM 13   A.  No, sir.

     10:29AM 14   Q.  To your knowledge, does KCI have a trademark or own in any

     10:30AM 15   way the acronym NPWT?

     10:30AM 16   A.  No, sir.

     10:30AM 17   Q.  Do you see anything -- Well, first of all, let me -- let

     10:30AM 18   me clarify this.  I think you established with Mr. Macon

     10:30AM 19   before that you all did not begin essentially using negative

     10:30AM 20   pressure wound therapy until Medicare approved you for that

     10:30AM 21   coding?

     10:30AM 22   A.  Correct.

     10:30AM 23   Q.  After you had been approved for that coding by Medicare,

     10:30AM 24   do you see anything at all wrong with having a website that

     10:30AM 25   mentions those words that you've been approved to use by

                                                                        Page 2548

     10:30AM  1   Medicare?

     10:30AM  2   A.  No, sir.  Not at all.

     10:30AM  3   Q.  Another topic that Mr. Macon discussed with you this

     10:30AM  4   morning had to do with the Chariker-Jeter article and its use

     10:31AM  5   of the word "fistula".  Do you recall that?

     10:31AM  6   A.  Yes, sir.

     10:31AM  7   Q.  And you got into a discussion about whether -- whether you

     10:31AM  8   considered a wound to be a fistula.  Correct?

     10:31AM  9   A.  Basically, yes.

     10:31AM 10   Q.  And do you remember Mr. Macon's asking you a question, and

     10:31AM 11   we'll get the quote later on, but it was something to the

     10:31AM 12   effect any wounds other than fistulas?

     10:31AM 13   A.  Yes, sir.

     10:31AM 14   Q.  And you made a comment, as I recall, that you're glad he

     10:31AM 15   clarified that wounds is a big category that includes

     10:31AM 16   fistulas?

     10:31AM 17   A.  I believe that very true.

     10:31AM 18   Q.  Now, to you, Mr. Johnson --

     10:31AM 19   A.  Correct.

     10:31AM 20   Q.  -- do you consider a fistula to be a kind of a wound?

     10:31AM 21   A.  Yes, sir.

     10:31AM 22   Q.  Mr. Macon asked you a number of questions about BlueSky's

     10:31AM 23   distributors and what they may have said, what they may have

     10:31AM 24   been told, etcetera.  Would you, please, explain to the jury a

     10:32AM 25   little bit about what a distributor is and how BlueSky uses
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     10:32AM  1   these distributors, that is what their role is.  I don't think

     10:32AM  2   you've had a chance to explain that yet.

     10:32AM  3   A.  Correct.

     10:32AM  4   Q.  So, please tell us a little bit about the role of

     10:32AM  5   distributors in getting BlueSky's products to the ultimate

     10:32AM  6   users.

     10:32AM  7   A.  For clarification purposes, we make things, when we get

     10:32AM  8   something that someone else has made and then we put in the

     10:32AM  9   hands of -- typically, we try to find accredited companies

     10:32AM 10   that have delivery trucks, service centers, telephone support,

     10:32AM 11   nursing care, sales and marketing and we put our products in

     10:32AM 12   their hands with guidelines and whatever documentation like

     10:32AM 13   our FDA statements that, you know, the appropriate legal

     10:32AM 14   documentation that regulatory bodies have granted BlueSky and

     10:33AM 15   we put this information with our product with their sales and

     10:33AM 16   clinical team and they go into existing customers that they

     10:33AM 17   most likely already have which would be nursing homes or

     10:33AM 18   hospitals or home care agencies, sometimes it's an opportunity

     10:33AM 19   for them to go into new areas or call on different hospitals

     10:33AM 20   that they may not have called on before, they then go in and

     10:33AM 21   say, I'm A B C medical distributor.  I'm based -- you know, in

     10:33AM 22   San Antonio and I service, you know, home care with

     10:33AM 23   wheelchairs with specialty beds, with oxygen, and I now have,

     10:33AM 24   you know, this suction device, you know, for wound care.

     10:33AM 25   Here's its FDA approval.  Here's its Medicare approval.  We
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     10:33AM  1   have a local representative.  We would like to help your

     10:33AM  2   patients.  And that selection process can be fairly lengthy or

     10:33AM  3   it can be fairly smooth.  I mentioned earlier about the

     10:34AM  4   medical trade shows that we go to and the professional

     10:34AM  5   nurses-type shows and we often get -- people come to us and

     10:34AM  6   say we really need you.  We really need your company to help

     10:34AM  7   our patients and we can't do it remotely from where we

     10:34AM  8   manufacture the device.  We have to find local companies in

     10:34AM  9   different states and cities that -- that ultimately go out and

     10:34AM 10   service the hospitals and nursing homes and patients.

     10:34AM 11   Q.  Okay.

     10:34AM 12            MR. McCLANAHAN:  Now, Stacey, can we put up

     10:34AM 13   plaintiff's 600, page 1, please.

     10:34AM 14   BY MR. McCLANAHAN:

     10:34AM 15   Q.  And I want to highlight at the bottom, we estimate that an

     10:34AM 16   average hospital.

     10:34AM 17   A.  Yes, sir.

     10:34AM 18   Q.  Bob, can I have --

     10:34AM 19            MR. McCLANAHAN:  Bob Espey, can you please help me

     10:34AM 20   get the board up here, please?

     10:34AM 21   BY MR. McCLANAHAN:

     10:34AM 22   Q.  Now, first of all, while he's -- while he's doing that,

     10:34AM 23   this is a BlueSky advertisement of some kind.  Correct?

     10:35AM 24   A.  Yes, sir.

     10:35AM 25   Q.  Now, when the word "we" is used, can that be the corporate
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     10:35AM  1   "we" as in BlueSky estimates?

     10:35AM  2   A.  Yes.  It would be, for example, based on our experience of

     10:35AM  3   getting information from a plethora of health care facilities

     10:35AM  4   and equipment users.  Based on the information they gave us,

     10:35AM  5   we can make that statement with good --

     10:35AM  6   Q.  Now --

     10:35AM  7   A.  -- information.

     10:35AM  8   Q.  Okay.  Let's go back -- Let's go back to the time.  Do you

     10:35AM  9   recall about when this was done for the first time?

     10:35AM 10   A.  In early -- spring 2003.

     10:35AM 11   Q.  Okay.  Now, I want you to go back to that time for just a

     10:35AM 12   second because you said that -- I think you told Mr. Macon

     10:35AM 13   earlier that you had received information about what you

     10:36AM 14   believed to be KCI pricing from people who had bought KCI that

     10:36AM 15   would relate it to you?

     10:36AM 16   A.  Yes, sir.

     10:36AM 17   Q.  And I think you -- you said you gave him some numbers.

     10:36AM 18   What were they?

     10:36AM 19   A.  We found that the facilities that were renting the KCI

     10:36AM 20   device would pay approximately $125 a day to rent the pump,

     10:36AM 21   then they would have to purchase the disposables that were to

     10:36AM 22   be used with the pump and depending on the size of the

     10:36AM 23   dressing or depending on the unit that they have, it could

     10:36AM 24   range anywhere from 50 to 100 dollars a day.  It varies.  I

     10:36AM 25   mean, there -- their own instructions say to change a dressing
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     10:36AM  1   every 24 to 48 to 72 hours and depending upon what the care

     10:36AM  2   giver wanted to do, it could range anywhere from 50 -- $50 a

     10:36AM  3   day, $100 a day.

     10:36AM  4   Q.  The first point --

     10:36AM  5   A.  Yes.

     10:36AM  6   Q.  -- was it your understanding that the BlueSky dressings

     10:37AM  7   would be changed less frequently or more frequently than the

     10:37AM  8   KCI dressings?

     10:37AM  9   A.  Less frequently.

     10:37AM 10   Q.  Was it your understanding -- Was there ever any

     10:37AM 11   restriction put on -- put by BlueSky on the use of wall

     10:37AM 12   suction by the hospitals that would use -- that could use the

     10:37AM 13   BlueSky convenience kits?

     10:37AM 14   A.  No, sir.  They could buy just the convenience kits if they

     10:37AM 15   chose to.

     10:37AM 16   Q.  So, for example, let's say -- Let's say that a hospital is

     10:37AM 17   renting the KCI pump for $125 a day.

     10:37AM 18   A.  Correct.

     10:37AM 19   Q.  Just assume that with me for a second.  Now, you're

     10:37AM 20   talking -- The advertisement here talks about the first year,

     10:37AM 21   so let's talk about a year.

     10:37AM 22   A.  Yes.

     10:37AM 23   Q.  At -- just -- help me with the math.  At $125 a day for

     10:37AM 24   365 days a year, how much is that for one pump?

     10:38AM 25   A.  $125, if it's in use every single day times 30 days, you
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     10:38AM  1   know, say $3500 times 12 months, $40,000 give or take for just

     10:38AM  2   a pump rental for one pump.

     10:38AM  3   Q.  Okay.  So, we'll say $40,000 a day -- a month.  You said a

     10:38AM  4   month?

     10:38AM  5   A.  Well, for a year for one pump.

     10:38AM  6   Q.  A year.

              7   A.  Just the pump cost.

     10:38AM  8   Q.  $40,000 a year for one pump.  Correct?

     10:38AM  9   A.  To rent the pump only.

     10:38AM 10   Q.  For rental of one pump.  Now, let's say -- let's say that

     10:38AM 11   there are only 10 patients in that hospital --

     10:38AM 12   A.  Right.

     10:38AM 13   Q.  -- who are using this particular thing.  If the hospital

     10:38AM 14   chooses to use wall suction instead of renting the KCI pump --

     10:39AM 15   A.  Yes.

     10:39AM 16   Q.  -- times 10 patients.  What would that number be?

     10:39AM 17   A.  $400,000.  And early on some of the hospitals said they

     10:39AM 18   would attend up to 20 KCI units at any given time.

     10:39AM 19   Q.  So, I mean, I'm -- I'm not suggesting that every KCI unit

     10:39AM 20   is going to be used every day or that it would only be 10

     10:39AM 21   patients or, you know, maybe -- maybe more than 20, maybe less

     10:39AM 22   than 10.  Who knows.

     10:39AM 23   A.  Yes.

     10:39AM 24   Q.  But on just a general rule of thumb average, from your

     10:39AM 25   standpoint was it a correct statement --
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     10:39AM  1   A.  Absolutely.

     10:39AM  2   Q.  -- to say, quote, we estimate that an average hospital,

     10:39AM  3   and we're not talking about Johns Hopkins and we're not

     10:39AM  4   talking about, you know, the -- the Euling First Aid Center,

     10:39AM  5   we estimate that an average hospital can save between $100,000

     10:40AM  6   to $500,000 the first year using our wound drainage kits.  Not

     10:40AM  7   suction.  Kits.

     10:40AM  8   A.  Right.

     10:40AM  9   Q.  Now, do you consider that -- did you consider that to be a

     10:40AM 10   true statement when it was first made?

     10:40AM 11   A.  Yes.

     10:40AM 12   Q.  Do you consider it to be a true statement today?

     10:40AM 13   A.  Yes, sir.

     10:40AM 14   Q.  Is there anything that requires a hospital to use the

     10:40AM 15   Versatile 1 pump when they use the BlueSky convenience kit?

     10:40AM 16   A.  No, sir.  They can do what's best for the patient and for

     10:40AM 17   their budget.

     10:40AM 18   Q.  Thank you.

     10:40AM 19            MR. McCLANAHAN:  Bob, would you take this back over

     10:40AM 20   there, please, sir?

     10:41AM 21   BY MR. McCLANAHAN:

     10:41AM 22   Q.  Do you continue to believe that the Versatile 1 pump, with

     10:41AM 23   or without the BlueSky convenience kits, is cost-effective

     10:41AM 24   today?

     10:41AM 25   A.  Yes, sir.
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     10:41AM  1   Q.  Why do you believe that?

     10:41AM  2   A.  Well, there's a number of reasons it's cost-effective.  I

     10:41AM  3   mean, we know that -- and I've been told directly from

     10:41AM  4   being -- particularly nursing homes, where they have got a

     10:41AM  5   minimum amount -- the maximum amount that they can get in one

     10:41AM  6   day for all of the patients's care --

     10:41AM  7            THE COURT:  But let me just -- are we getting into

     10:41AM  8   hearsay hear?  I just want to be careful about that.  Testify

     10:41AM  9   as your personal knowledge.

     10:41AM 10            THE WITNESS:  Okay.  My personal knowledge, sir, is

     10:41AM 11   that there -- absolutely there's significant savings to the

     10:41AM 12   patient, to the facility that extends access to care that a

     10:42AM 13   patient might not otherwise get --

     10:42AM 14   BY MR. McCLANAHAN:

     10:42AM 15   Q.  When you say that, let me pursue that just a second.

     10:42AM 16   A.  Yes.

     10:42AM 17   Q.  Is it your understanding that some patients when they get

     10:42AM 18   to the nursing home that the nursing home is -- is limited by

     10:42AM 19   the amount of money that they can pay per day for the care of

     10:42AM 20   that patient?

     10:42AM 21   A.  That is my understanding.

     10:42AM 22            MR. MACON:  Your Honor, I believe that you've already

     10:42AM 23   gone into this subject and given an instruction earlier on

     10:42AM 24   this very subject.

     10:42AM 25            MR. McCLANAHAN:  My intent now, I'm aware of what
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     10:42AM  1   he's saying, but my intent is to get his state of mind about

     10:42AM  2   the statement about cost-effectiveness that Mr. Macon has

     10:42AM  3   asked him about.  He should be able to explain why to him when

     10:42AM  4   he makes the statement or BlueSky makes the statement it's

     10:42AM  5   cost-effective, why they believe that's correct.

     10:42AM  6            THE COURT:  Let me -- Ladies and gentlemen, let me

     10:42AM  7   talk to the lawyers just a minute about this, if I could.  Let

     10:42AM  8   me give you a very short break.  Let's all rise for the jury.

     10:43AM  9   And, if you would, Mr. Ramirez, lead the jury out.

     10:43AM 10       (Jury out.

     10:43AM 11            THE COURT:  Go ahead and be seated, Mr. Johnson.  Let

     10:43AM 12   me just talk to the -- be seated, please.  Help me with this.

     10:43AM 13   I am -- I'm trying to get my -- my mind around it.  You know,

     10:43AM 14   just -- and, of course, I'm trying to figure out what's --

     10:43AM 15   what's appropriate for a jury and kind of where I draw the

     10:43AM 16   line.  For example, the chart you put up just a few minutes

     10:44AM 17   ago, it -- to me, it just seemed like -- it seemed so

     10:44AM 18   speculative and so full of supposition that I worried about it

     10:44AM 19   being a subject for the jury to consider.  I mean, I -- it

     10:44AM 20   just seemed like it almost pulled things out of mid air and I

     10:44AM 21   didn't know if there's any basis in the record right now for

     10:44AM 22   the kind of hypothetical you gave.

     10:44AM 23            MR. MACON:  There's not, Your Honor, and I was going

     10:44AM 24   to move to strike it.

     10:44AM 25            THE COURT:  Well, let me just talk to Mr. McClanahan
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     10:44AM  1   a minute.

     10:44AM  2            MR. MACON:  I'll shut up.

     10:44AM  3            MR. McCLANAHAN:  Your Honor, under -- this is a --

     10:44AM  4   this is part of a false advertising claim.  Now, we know -- we

     10:44AM  5   know that opinions do not constitute the subject matter of

     10:45AM  6   false advertising.  We established that on cross with a

     10:45AM  7   witness the other day and the case law bears that out.

     10:45AM  8            In my view, our view that we're going to advocate to

     10:45AM  9   the Court, the statement we estimate that it can save between

     10:45AM 10   100 and 500,000 dollars or whatever the number is per hospital

     10:45AM 11   per year is an opinion statement that should not ever be made

     10:45AM 12   part of the false advertising claim.  However, Mr. Macon

     10:45AM 13   disagrees with that and he's presented a lot of evidence about

     10:45AM 14   BlueSky says this like they just pulled it out of the air

     10:45AM 15   somewhere and BlueSky has the right to tell the jury to do the

     10:45AM 16   math on -- on -- where numbers like that can come from.  It is

     10:45AM 17   not -- it is not an incorrect statement of opinion and I don't

     10:45AM 18   think it's an incorrect statement of fact and I'm simply

     10:45AM 19   trying to -- trying to respond to the area that he raises when

     10:45AM 20   he picks out this particular advertisement.  As the witness

     10:45AM 21   has said, there's a lot of pieces of paper that have been used

     10:46AM 22   in their advertising.  Mr. Macon's expert chose to pick out

     10:46AM 23   two to do his survey with.  And this is one of those two.  And

     10:46AM 24   I believe that either the Court needs to instruct the jury or

     10:46AM 25   rule as a matter of law that statement we estimate, etcetera,

                                                                        Page 2558

     10:46AM  1   as a matter of opinion, cannot be the basis of a false

     10:46AM  2   advertising claim or we should be allowed to explain why it --

     10:46AM  3   why we believe it's fair for us to say that.

     10:46AM  4            THE COURT:  Okay.  Your advocacy skills are second to

     10:46AM  5   none, Mr. McClanahan, but what I am concerned about here, and

     10:46AM  6   I'm trying to get my head around it.  I understand your

     10:46AM  7   argument this is opinion.  There does not seem to be to me --

     10:46AM  8   and I trying to deal with this in relation to other kinds of

     10:46AM  9   cases I've had, because as you all know, I'm -- I've spent my

     10:46AM 10   twelve years trying criminal cases, to a large degree, but,

     10:47AM 11   generally, in a -- where you're -- where you're talking about

     10:47AM 12   an estimate, there needs -- you would assume there are some at

     10:47AM 13   least calculations behind it that went into it at the time it

     10:47AM 14   was made, the estimate, and, generally, if you use a

     10:47AM 15   hypothetical, you -- there is a -- a basis in the testimony

     10:47AM 16   either at present to come, there is a basis for the

     10:47AM 17   hypothetical.  Now, so, I -- on both those levels, I can't

     10:47AM 18   see, for example, where this chart, you know, meets the

     10:47AM 19   requirement, and I -- and I understand your argument is, well,

     10:47AM 20   these are just opinions.

     10:47AM 21            Is it your view that competitors can without any

     10:48AM 22   basis of any kind without -- it's just our opinion we have the

     10:48AM 23   best machine and their machine doesn't compare to our machine

     10:48AM 24   without any studies, any background, anything?

     10:48AM 25            MR. McCLANAHAN:  I'll go back and re-check it, but I
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     10:48AM  1   believe the Fifth Circuit in the Pizza Hut case said

     10:48AM  2   specifically that.  I'll have to -- I'll have to pull it out

     10:48AM  3   again.  I had it in front of me a week ago when I was

     10:48AM  4   examining Mr. -- Mr. Reisetter about that, but I believe that

     10:48AM  5   that is the law.  That's -- I mean, that -- I --

     10:48AM  6            THE COURT:  Well, maybe somebody can -- does anyone

     10:48AM  7   recall somewhere here the cite of the Pizza Hut case, the year

     10:48AM  8   or anything like that?  Anybody can -- can you give me that?

     10:48AM  9            MR. McCLANAHAN:  Bob, do you happen to have it with

     10:48AM 10   you?

     10:48AM 11            MR. ESPY:  I don't.

     10:48AM 12            MR. McCLANAHAN:  Do you have the Reisetter --

     10:48AM 13            MR. MACON:  I --

     10:48AM 14            THE COURT:  I've got some world class researchers

     10:48AM 15   here.  Is there Pizza Hut --

     10:48AM 16            MR. MACON:  There are other cases more recent, a

     10:48AM 17   Western District case, Hollowpoint.  That's been ruled --

     10:49AM 18   we've got a number of cases that say that when you have

     10:49AM 19   comparative advertising, unsubstantiated, that's a violation

     10:49AM 20   of law.

     10:49AM 21            THE COURT:  Well, let me tell you, even -- I'll do my

     10:49AM 22   best -- if you can give me a Circuit Court opinion --

     10:49AM 23            MR. MACON:  Okay.

     10:49AM 24            THE COURT:  I have great admiration for my district

     10:49AM 25   court judges --
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     10:49AM  1            MR. MACON:  Understood.

     10:49AM  2            THE COURT:  -- but they don't bind anybody.

     10:49AM  3            MR. McCLANAHAN:  We'll try to pull it up.  I'll move

     10:49AM  4   to another topic.  If the Court wishes, we can pull it over

     10:49AM  5   the lunch hour and get it to you.

     10:49AM  6            THE COURT:  That will be helpful.  And will you all

     10:49AM  7   start pulling your cases?

     10:49AM  8            MR. MACON:  We'll get it.

     10:49AM  9            THE COURT:  Okay.  Okay.  That's good.  That will be

     10:49AM 10   helpful to me.  Okay.  Bring the jury in.

     10:50AM 11       (Jury in.

     10:50AM 12            THE COURT:  Okay.  Thank you so much, ladies and

     10:51AM 13   gentlemen, for giving me that opportunity and the lawyers have

     10:51AM 14   been helpful to me and so we're going to go to another subject

     10:51AM 15   and I'm going to deal with this a little bit later.  So, I

     10:51AM 16   appreciate the good help of the lawyers.  Okay.

     10:51AM 17   Mr. McClanahan.

     10:51AM 18            MR. McCLANAHAN:  Thank you, Your Honor.  May I

     10:51AM 19   approach the witness for a second?

     10:51AM 20            THE COURT:  Sure.

     10:51AM 21            MR. McCLANAHAN:  Well, let me lay the foundation

     10:51AM 22   first.

     10:51AM 23   BY MR. McCLANAHAN:

     10:51AM 24   Q.  Tim, you recall that Mr. McClanahan asked you a series of

     10:51AM 25   questions today and last week where he would put up an excerpt
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     10:51AM  1   from your deposition and the jury has seen the excerpt played

     10:51AM  2   and you've answered whatever questions Mr. Macon has asked you

     10:51AM  3   about that.  That's the topic I wanted to discuss is

     10:51AM  4   depositions for a second.  Okay?

     10:51AM  5   A.  Yes, sir.

     10:51AM  6   Q.  Now, I simply want to -- want to establish for the jury

     10:51AM  7   the circumstances of the depositions.  Okay?

     10:51AM  8   A.  Okay.

     10:51AM  9   Q.  Now, the first one was taken on November 8, 2004.

     10:51AM 10   Correct?

     10:51AM 11   A.  Yes, sir.

     10:51AM 12   Q.  And that was when Mr. Macon came to San Diego and took

     10:52AM 13   your deposition?

     10:52AM 14   A.  Yes, sir.

     10:52AM 15   Q.  And the total number of pages of that deposition was 306

     10:52AM 16   pages.  Correct?

     10:52AM 17   A.  Yes, sir.

     10:52AM 18   Q.  The second time he took your deposition was on July 22nd,

     10:52AM 19   2005 --

     10:52AM 20   A.  Yes, sir.

     10:52AM 21   Q.  -- again in San Diego.  And this time it was 236 pages.

     10:52AM 22   Correct?

     10:52AM 23   A.  Yes, sir.

     10:52AM 24   Q.  So, about 530 some odd pages.  Correct?

     10:52AM 25   A.  Correct.
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     10:52AM  1   Q.  Now, have you made any effort to -- obviously, you have

     10:52AM  2   gone back and re-read this in preparing to give this

     10:52AM  3   testimony?

     10:52AM  4   A.  Yes, sir.

     10:52AM  5   Q.  Have you tried to memorize everything you said in 530

     10:52AM  6   pages of testimony to recite it back word-for-word verbatim?

     10:52AM  7   A.  No, sir.

     10:52AM  8   Q.  Now, I want to go back and talk a little bit about your

     10:53AM  9   background and perhaps some parts of it that were not covered

     10:53AM 10   by Mr. Macon.  Okay?  So, first of all, would you tell the

     10:53AM 11   jury, please, how old you are?

     10:53AM 12   A.  Forty-five.

     10:53AM 13   Q.  Okay.  What is your education?

     10:53AM 14   A.  I have a Bachelors of Science degree in Management, School

     10:53AM 15   of Business Administration from San Diego State University.

     10:53AM 16   Of course, previous to that I have an Associates Degree from

     10:53AM 17   the community college.  I graduated from high school and

     10:53AM 18   actually junior high school here in Texas, of all places.

     10:53AM 19   Q.  Okay.  Now, what I'd like to do is to -- I don't want to

     10:53AM 20   go through your job background in great detail, but I do want

     10:53AM 21   you to tell the jury the different jobs you held up until the

     10:53AM 22   point you went to work for BlueSky with a little bit of

     10:53AM 23   comment by you about what you did and in particular how it

     10:53AM 24   related to getting you experienced to enter into this

     10:54AM 25   particular business that you're in.  Okay?
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     10:54AM  1   A.  Okay.  Certainly.  I mean, always being a bit of a closet

     10:54AM  2   scientist and Boy Scout, I guess typical boy, my father was a

     10:54AM  3   military aviator and he, of course, grew up fixing cars and

     10:54AM  4   fixing everything and I just, you know, mechanically was --

     10:54AM  5   was I guess interested in maybe a career that would lead

     10:54AM  6   towards something either scientific or medical and ended up

     10:54AM  7   going -- working actually -- working my way through college as

     10:54AM  8   a stock boy at K-Mart and pursued actually because I had a

     10:54AM  9   fascination with science and medicine but didn't go to medical

     10:54AM 10   school, my business degree moved me into -- being able to work

     10:54AM 11   in hospitals in administration, support services,

     10:55AM 12   administration, and I got to work sort I guess if you will in

     10:55AM 13   the bowels of the hospital getting to know and understand, you

     10:55AM 14   know, how a hospital works.  And as I grew in my career in

     10:55AM 15   health care management administration and I got involved with

     10:55AM 16   inevitably product standards, I interfaced with doctors and

     10:55AM 17   nurses, became very aware of much medical terminology and in

     10:55AM 18   my fascination with, you know, health care, if you will, I

     10:55AM 19   ended up sort of being lured away by a division of Merck.

     10:55AM 20   Merck is a big drug company and they had a -- actually a wound

     10:55AM 21   care division and they -- they hired me based on my inside

     10:55AM 22   knowledge of health care and management.

     10:55AM 23   Q.  What point in time are we talking about now?

     10:55AM 24   A.  I graduated from college in 1983 and then embarked on

     10:56AM 25   about an eight year management career in health care and --
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     10:56AM  1   Q.  So, you went to work for Merck about when?

     10:56AM  2   A.  Oh, then -- after my eight years in health care

     10:56AM  3   management, about 1990.  90 or so.

     10:56AM  4   Q.  Okay?

     10:56AM  5   A.  1990.

     10:56AM  6   Q.  So, what did you do for Merck?

     10:56AM  7   A.  At Merck I was a clinical or, I'm sorry, a sales

     10:56AM  8   consultant that represented a clinical line of products.  They

     10:56AM  9   put you through -- Merck puts you through very extensive

     10:56AM 10   anatomy and physiology -- physiology of a wound from

     10:56AM 11   integrated product classes.  I mean, it's like eight to five

     10:56AM 12   and testing and homework.  It's like almost taking, you know,

     10:56AM 13   college units, and my -- my role as a rep for Merck & Company

     10:56AM 14   is I called on wound care nurses, plastic surgeons.  I sold

     10:56AM 15   surgical products, hemostatic agents, a whole array of high

     10:56AM 16   risk wound care regularly was involved and attended

     10:57AM 17   conferences, went through CEU programs.

     10:57AM 18   Q.  What's CEU?

     10:57AM 19   A.  Certified education units.  It's like if you were to go to

     10:57AM 20   a class two nights a week or for a day to get a certificate to

     10:57AM 21   allow you to, I don't know, you know, fix a piece of

     10:57AM 22   equipment.  The difference was I didn't have a clinical

     10:57AM 23   license so I -- it wouldn't be appropriate for me to practice

     10:57AM 24   medicine, but I was fascinated with this.  I even married a

     10:57AM 25   nurse to get as close as I can to, I guess, having that
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     10:57AM  1   knowledge base.  I mean, it just fascinates me, you know,

     10:57AM  2   science and medicine, and I -- I had a great --

     10:57AM  3   Q.  Did your -- did your wife have a specialty of some kind as

     10:57AM  4   a nurse?

     10:57AM  5   A.  Yeah.  My wife is a -- a South African trained midwife and

     10:57AM  6   med surg nurse and she moved to this country to immigrate and

     10:57AM  7   she started out in labor and delivery out in the deserts of

     10:57AM  8   California and moved into maternal self-help health through

     10:58AM  9   lactation.  She's an international board certified lactation

     10:58AM 10   consultant, one of the top graduates in her field.

     10:58AM 11   Q.  Okay.  Move us from Merck to your next job.

     10:58AM 12   A.  Well, through Merck and my wound care career, I -- to

     10:58AM 13   mention my wife, just to sort of -- it's sort of coincidental

     10:58AM 14   that I had an opportunity to go to work for Medela and I'm

     10:58AM 15   bilingual so Medela hired me to work -- to develop a market in

     10:58AM 16   Mexico as well as maintain a territory in Southern California

     10:58AM 17   and similarly to my experience with Merck, I mean, I can

     10:58AM 18   recall interviewing Richard and saying, well, I -- with

     10:58AM 19   Richard and saying I would like to work with this company but

     10:58AM 20   I would like you to put me through some sort of credentialing

     10:58AM 21   program so I have some -- more credibility with, you know,

     10:58AM 22   these neonatologists and doctors and nurses that I would be

     10:58AM 23   calling on.  I remember Richard saying, well, it's amazing we

     10:58AM 24   haven't even offered you are job and you are already making

     10:58AM 25   demands of us.  But my feeling is that even if you are in a
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     10:59AM  1   sales capacity and you don't understand the clinical aspects

     10:59AM  2   and science behind something that you're trying to promote.

     10:59AM  3   Q.  So, you were with Medela for how long?

     10:59AM  4   A.  Medela for seven plus years.

     10:59AM  5   Q.  Now, you said that you were developing a Southern

     10:59AM  6   California sales market and a Mexico sales market?

     10:59AM  7   A.  Correct.

     10:59AM  8   Q.  Now, at some point in time, for whatever reason, did

     10:59AM  9   Medela take the Mexico market back in-house?

     10:59AM 10   A.  Yes.  My last year with Medela was and the company had

     10:59AM 11   gone through changes.  They were looking at different areas

     10:59AM 12   and doing more commercial over the counter type products.  My

     10:59AM 13   Mexico activities they pulled in-house.  They changed

     10:59AM 14   commission structures and I was actually actively looking for

     10:59AM 15   other work --

     10:59AM 16   Q.  As a result of all that, which obviously affected your

     10:59AM 17   territory --

     10:59AM 18   A.  Yes.

     10:59AM 19   Q.  -- and the opportunities that you had --

     10:59AM 20   A.  My income, my territory.

     10:59AM 21   Q.  Did you develop a dissatisfaction with Medela?

     11:00AM 22   A.  It was very evident, yes.

     11:00AM 23   Q.  And time passed and I take it that -- that had to do with

     11:00AM 24   why you left the company?

     11:00AM 25   A.  Correct.
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     11:00AM  1   Q.  Were you -- were you -- As you understand it, were you

     11:00AM  2   fired for incompetence or anything like that?

     11:00AM  3   A.  No.

     11:00AM  4   Q.  You had, obviously, expressed dissatisfaction that they

     11:00AM  5   had taken Mexico back out of your territory and brought it

     11:00AM  6   in-house?

     11:00AM  7   A.  Yes.

     11:00AM  8   Q.  So, you were kind of looking to move?

     11:00AM  9   A.  My immediate manager, yeah, I had, basically, come to a

     11:00AM 10   roadblock with him on many levels.

     11:00AM 11   Q.  Now, again, without getting into a lot of detail --

     11:00AM 12   A.  Yes.

     11:00AM 13   Q.  -- but I think it's been brought up earlier, I think you

     11:00AM 14   were doing some part-time work at Sea World or something like

     11:00AM 15   that.  Would you tell us, generally speaking, what it is you

     11:00AM 16   did up until the point that Mr. Weston asks you to go to the

     11:00AM 17   Las Vegas trade show where you meet Denney Ware.  Just explain

     11:00AM 18   to the jury that interim time period, please.

     11:00AM 19   A.  Well, at my initial termination, my wife said, well,

     11:01AM 20   you've always worked full-time and raised our son and she had

     11:01AM 21   the chance to open up what turned out to be the first UNICEF

     11:01AM 22   certified baby-friendly hospital in California and she ran the

     11:01AM 23   lactation clinic and said I want to work full-time.  I can

     11:01AM 24   make as much money as you.  You can find out what it's like to

     11:01AM 25   be a house husband.  You know, I thought that was a pretty
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     11:01AM  1   good opportunity, so in that period of time, Richard had --

     11:01AM  2   had transitioned out and he checked in with me and, you know,

     11:01AM  3   said if you're not doing anything, I could use a little bit of

     11:01AM  4   help because I'm moving out here and getting things together

     11:01AM  5   with my family and I -- because of my contacts in the maternal

     11:01AM  6   child health field, I started to do a project that looked at

     11:01AM  7   the use of a breast pump to induce labor and the -- and the

     11:01AM  8   whole science behind that is when a breast pump is used,

     11:01AM  9   rather than expressing milk, there's a hormonal response which

     11:01AM 10   causes a woman to dilate and deliver a baby more easily and,

     11:02AM 11   you know, of course, pitocin as a drug is used now, but --

     11:02AM 12   Q.  Let me clarify this.  Are you saying that's the first

     11:02AM 13   project you worked for?

     11:02AM 14   A.  Yes.  Correct.

     11:02AM 15   Q.  When Mr. Macon suggested earlier that you first came to

     11:02AM 16   work for BlueSky in order to, quote, get around the Argenta

     11:02AM 17   patent --

     11:02AM 18   A.  Yes, sir.

     11:02AM 19   Q.  -- did that -- did the Argenta patent, whatever that means

     11:02AM 20   and whatever ultimately happened with regard to that, have

     11:02AM 21   anything to do with the work that you were doing when you

     11:02AM 22   first started at BlueSky?

     11:02AM 23   A.  Absolutely not.

     11:02AM 24   Q.  Was -- was -- Was Mr. Weston and that company looking for

     11:02AM 25   various avenues to get into to make money?
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     11:02AM  1   A.  Absolutely.

     11:02AM  2   Q.  Now, tell us, please, how that led up to your going to the

     11:02AM  3   trade shoot Las Vegas where you first met Denney Ware.

     11:02AM  4   A.  Well, after doing some -- some work for Richard, I

     11:02AM  5   actually have friends that are, you know, sort of like -- they

     11:03AM  6   had hit their forties -- you know, overpaid, overqualified,

     11:03AM  7   wanted to try to do something new in life and I had a friend

     11:03AM  8   in the action sports industry and I actually helped him with

     11:03AM  9   some business-related marketing items for selling scooters and

     11:03AM 10   suffer board shaped beach towels, so I was doing these little

     11:03AM 11   part-time projects while I didn't have my son.  In the case of

     11:03AM 12   this, I actually took my son with me.  We were selling these

     11:03AM 13   things at the Dunmark Fair, which is a county fair, which is

     11:03AM 14   just -- a chance to make some money because there was no

     11:03AM 15   financial stream from -- from BlueSky, and Richard had shared

     11:03AM 16   with me that, you know, he's got access to, you know, having

     11:03AM 17   Medela be a supplier and that we could look at anything that I

     11:03AM 18   saw in a veterinary medicine office or a dentist office that

     11:03AM 19   certainly accompanied not just based on suction but using

     11:03AM 20   suction to get into different areas, you know, maternal child

     11:04AM 21   health care, cosmetic surgery, would be something of interest

     11:04AM 22   and as -- as that discussion sort of evolved, we had a

     11:04AM 23   discussion about starting to go to trade shows and Richard was

     11:04AM 24   about ready to have a baby and since I had formally been in

     11:04AM 25   the wound care circles, I had heard about the wounds
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     11:04AM  1   Enterostomy Care Nurse Conference in Las Vegas and we had a

     11:04AM  2   little discussion about going there with the BlueSky pump and

     11:04AM  3   I had a Chevy Blazer, I had to bang on the starter to get that

     11:04AM  4   thing up to --

     11:04AM  5   Q.  So, did you drive to Las Vegas to attend that trade show?

     11:04AM  6   A.  We rented a car.  We rented a car and we bought a $100

     11:04AM  7   display on line or something, a little trifold and --

     11:04AM  8   Q.  Basically, I would like for you to set the stage.

     11:04AM  9   A.  Yes.

     11:04AM 10   Q.  I want you to explain very briefly to the jury what it

     11:04AM 11   looks like at a trade show like this.  How big is the floor.

     11:04AM 12   A.  Okay.

     11:04AM 13   Q.  How many booths are there.

     11:05AM 14   A.  Sure.

     11:05AM 15   Q.  How many people.  Let's get a flavor --

     11:05AM 16   A.  Okay.

     11:05AM 17   Q.  -- of what it looked like.

     11:05AM 18   A.  In the medical field, depending on the industry, there are

     11:05AM 19   conferences where they have education going on and like

     11:05AM 20   classrooms that could be this size, maybe as big as an

     11:05AM 21   auditorium, and then they have an exhibit area which could be

     11:05AM 22   as big as a basketball gymnasium or it may be as big as, you

     11:05AM 23   know, four basketball stadiums or as big as a floor of an

     11:05AM 24   arena like where the Spurs play, there are shows that take up

     11:05AM 25   the entire floor.  You have vendors that have little tables up
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     11:05AM  1   to big islands as big as this room with, you know, 30 reps.

     11:05AM  2   Well, we were in the very back, fortunately, right next to the

     11:05AM  3   food.  We had a six foot table and a little tail behind.  We

     11:05AM  4   had a try-fold banner up that said Versatile 1, FDA suction

     11:05AM  5   pump, tracheal, gastric, wound drainage, precise accuracy --

     11:06AM  6   Q.  Okay.  Stop.  Let me ask you this, you are at a wound and

     11:06AM  7   osteo care conference?

     11:06AM  8   A.  Correct.

     11:06AM  9   Q.  So, these are wound doctors there?

     11:06AM 10   A.  Primarily nurses, but doctors inures that deal with wound

     11:06AM 11   care.

     11:06AM 12   Q.  Well, from what I understood from your last answer, you

     11:06AM 13   had little placards up that explained that your pump could be

     11:06AM 14   used for things other than just wounds?

     11:06AM 15   A.  Yes.  And --

     11:06AM 16   Q.  Which things come to mind that you had placards up for?

     11:06AM 17   A.  Well, I mean, in that a wound care nurse is still a nurse

     11:06AM 18   and that she deals with patients that have potentially the

     11:06AM 19   need for suctioning, you know, trach or gastric suctioning,

     11:06AM 20   general suctioning when they clean a perineum, you know, for a

     11:06AM 21   patient that's incontinent or if they are irrigating a wound,

     11:06AM 22   they will hook up like a dental syringe.  It's commonly called

     11:06AM 23   the Yang Cowar catheter.  It's got a plastic loop.  You would

     11:07AM 24   with sterile saline clean and irrigate an area and my thoughts

     11:07AM 25   were wound care nurses use suction pumps and get a chance to
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     11:07AM  1   sell suction pumps and Richard said, you know, I can't really

     11:07AM  2   pay you but I'll give you a commission if you sell any.  To me

     11:07AM  3   it was a break after being a house husband for a couple of

     11:07AM  4   months to go to Las Vegas and sort of network with my former

     11:07AM  5   counterparts.  Plus I was still looking for work.  I was still

     11:07AM  6   looking for work.

     11:07AM  7   Q.  At this booth that was back in the back, do you recall

     11:07AM  8   approximately how many people came to inquire about whatever

     11:07AM  9   it is you displayed?

     11:07AM 10   A.  Well, we had a --

     11:07AM 11   Q.  The question is do you remember the number approximately?

     11:07AM 12   That's the question.

     11:07AM 13   A.  Not very many.

     11:07AM 14   Q.  Okay.  A handful?

     11:07AM 15   A.  A handful.

     11:07AM 16   Q.  Now, I'd like for you to describe for the jury -- Well,

     11:07AM 17   first of all, do you recall the incident when Mr. Ware walked

     11:07AM 18   up to your booth?

     11:07AM 19   A.  Yes, I do.

     11:07AM 20   Q.  Mr. Macon asked you about that.  We're going to go back to

     11:08AM 21   that in just a second.  But I want you to describe to the jury

     11:08AM 22   what was at the booth, what equipment was on display at the

     11:08AM 23   booth when Mr. Ware walked up.  Tell us what that equipment

     11:08AM 24   was.

     11:08AM 25   A.  The Versatile 1 suction pump, a one litter Riata
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     11:08AM  1   disposable cannister, a four foot length of generic standard

     11:08AM  2   suction tubing, and a Yang Cowar catheter.

     11:08AM  3   Q.  Let me see if I can get those things that we have.  Bob,

     11:08AM  4   can I have the Versatile 1 pump, please.  Just the pump.

     11:08AM  5            MR. McCLANAHAN:  Your Honor, may we set it up here

     11:08AM  6   for the jury?

     11:08AM  7            THE COURT:  You may.

     11:08AM  8   BY MR. McCLANAHAN:

     11:08AM  9   Q.  Okay.  Is that the pump that was there?

     11:08AM 10   A.  Actually, it's not the pump that was there.

     11:08AM 11   Q.  Is it like the pump that was there?

     11:08AM 12   A.  Well, the pump that we had initially, it just said

     11:08AM 13   Versatile 1 on it.  We didn't have no label, it has no vacuum

     11:09AM 14   until two years later.

     11:09AM 15   Q.  Then we'll understand that the pump was this basic piece

     11:09AM 16   of equipment but it may not have had all these labels that the

     11:09AM 17   current one does.

     11:09AM 18   A.  Right.

     11:09AM 19   Q.  Okay.  Now, you said a cannister.  Correct?

     11:09AM 20   A.  Correct.

     11:09AM 21            MR. McCLANAHAN:  Bob, can we get a cannister?

     11:09AM 22   BY MR. McCLANAHAN:

     11:09AM 23   Q.  Is this the kind of cannister you're talking about?

     11:09AM 24   A.  That happens to be an 800 cc disposable, but in essence

     11:09AM 25   the same thing.  It's a one -- it was a one litter Riata
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     11:09AM  1   disposable cannister.

     11:09AM  2            MR. McCLANAHAN:  Defendant's 328 C, Your Honor, for

     11:09AM  3   the cannister.  And the pump itself is defendant 328 A. Okay?

              4   BY MR. McCLANAHAN:

     11:09AM  5   Q.  Okay.  What else was at your booth on display when

     11:09AM  6   Mr. Ware walked up to you?

     11:09AM  7   A.  The suction tubing.

     11:09AM  8   Q.  Let me see if I have some -- is that this?

     11:09AM  9   A.  Yes.  And then there's a -- like a dental --

     11:09AM 10   Q.  We'll come to that.  So, the third thing would be this

     11:10AM 11   tubing?

     11:10AM 12   A.  If you take off that Yang Cowar catheter --

     11:10AM 13   Q.  Take off this?

     11:10AM 14   A.  Yes.

     11:10AM 15   Q.  Was the tubing hooked up to the machine?

     11:10AM 16   A.  Yes.

     11:10AM 17   Q.  Okay.  Tell me where to hook it up.

     11:10AM 18            MR. McCLANAHAN:  Your Honor, would you mind if he

     11:10AM 19   came and hooked it up?

     11:10AM 20            THE COURT:  You may go ahead and hook it up,

     11:10AM 21   Mr. Johnson.

     11:10AM 22   BY MR. McCLANAHAN:

     11:10AM 23   Q.  What I'd like you to do is I'd like you to hook this up

     11:10AM 24   like it was when Denney Ware walked up and then go back to the

             25   stand and I'll ask you questions about it?
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     11:10AM  1   A.  I --

     11:10AM  2   Q.  Don't talk now, just hook it up.

     11:10AM  3   A.  It's missing the other tubing.

     11:10AM  4   Q.  Okay.  We'll help you find that right here.  Is this it?

     11:10AM  5   A.  No, sir.  It's got a piece that connects --

     11:10AM  6            MR. McCLANAHAN:  Is that it, Bob?

     11:10AM  7   A.  Yes, sir.

     11:10AM  8   Q.  Just take whatever you need to to hook it up, please.

     11:10AM  9   A.  This is exactly what we had at the -- at the trade show

     11:10AM 10   booth.

     11:10AM 11   Q.  Okay.  Go ahead and take the stand.  Okay.  So, to set the

     11:10AM 12   stage, you had this -- this little $100 placard set up behind

     11:11AM 13   you.

     11:11AM 14   A.  Yes.

     11:11AM 15   Q.  And you had some signs on it that talked about gastric and

     11:11AM 16   thoracic and the different things you mentioned.

     11:11AM 17   A.  Yes.

     11:11AM 18   Q.  You had this pump, this cannister, this hose and hooked up

     11:11AM 19   to this.  What do you call this thing that --

     11:11AM 20   A.  Yang Cowar catheter or dental syringe.

     11:11AM 21   Q.  Yang Cowar catheter.  What are some of the uses of Yang

     11:11AM 22   Cowar catheter?

     11:11AM 23   A.  A nurse can use this for suctioning if you have feeding

     11:11AM 24   issues, they will suction a patient to ensure there's not

     11:11AM 25   excess food, liquid in their mouth.  A nurse would use it,
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     11:11AM  1   that device, to aspirate saline solution or wound cleanser

     11:11AM  2   that could be used to clean a wound.  They would put it

     11:11AM  3   underneath they call them chucks, like a pad, they will put

     11:11AM  4   them underneath a person's bottom and if they are incontinent

     11:12AM  5   they will clean their --

     11:12AM  6   Q.  That's enough detail.  I think we got it.  So, notably,

     11:12AM  7   what I want to ask you is was there any -- was their any foam

     11:12AM  8   or gauze or other kind of wound dressing?

     11:12AM  9   A.  No, sir.

     11:12AM 10   Q.  Attached to this device at the Las Vegas conference when

     11:12AM 11   Denney Ware walked up?

     11:12AM 12   A.  Absolutely not.

     11:12AM 13   Q.  This is what you had?

     11:12AM 14   A.  Yes, sir.

     11:12AM 15            MR. McCLANAHAN:  Stacey, would you please put up this

     11:12AM 16   demonstrative from Mr. Ware's testimony?  Thank you.

     11:12AM 17   BY MR. McCLANAHAN:

     11:12AM 18   Q.  You were in the courtroom on June the 19th when Mr. Ware

     11:12AM 19   testified.  Correct?

     11:12AM 20   A.  Yes, sir.

     11:12AM 21   Q.  And he was asked this question by Mr. Macon.  But were you

     11:12AM 22   upset when you saw that BlueSky was trying to sell a product

     11:12AM 23   that was copying Dr. Argenta's patent.  Do you recall that

     11:12AM 24   statement?

     11:12AM 25   A.  Yes, sir.
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     11:12AM  1   Q.  And his answer was, I think any time you see somebody

     11:13AM  2   copying your product and representing it as equivalent to

     11:13AM  3   yours, it certainly doesn't make you happy.

     11:13AM  4            MR. McCLANAHAN:  Thank you, Stacey.  You can take

     11:13AM  5   that down.

     11:13AM  6   BY MR. McCLANAHAN:

     11:13AM  7   Q.  Now, is -- is this thing right here what you understand

     11:13AM  8   Dr. Argue's patent is all about?

     11:13AM  9   A.  No, sir.

     11:13AM 10   Q.  What is this?  How is it different?

     11:13AM 11   A.  Well, it's just a suction pump and I even pointed out to

     11:13AM 12   Mr. Ware and I believe when he came over the second time that

     11:13AM 13   this is a suction pump that I could take to an emergency room

     11:13AM 14   nurses conference, an endoscopy show, a veterinary medicine

     11:13AM 15   show.  This is a suction device.

     11:13AM 16   Q.  Let's back up.  So, when Mr. Ware walked up, were you at

     11:13AM 17   the booth yourself?

     11:13AM 18   A.  Yes, I was.

     11:13AM 19   Q.  And I think you -- you've -- you would -- just tell the

     11:13AM 20   jury, as you remember, what did he have on?

     11:13AM 21   A.  I believe he had a black Polo shirt that said KCI on it

     11:14AM 22   and black pants.

     11:14AM 23   Q.  When he walked up to you, what was the conversation

     11:14AM 24   between you and him?

     11:14AM 25   A.  He approached and, you know, just sort of like a lot of
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     11:14AM  1   people walk by and kind of looked and he walked up and asked

     11:14AM  2   who I was.  He then pulled out his card and said I'm Denney

     11:14AM  3   Ware, I'm the President of KCI, and he asked who our president

     11:14AM  4   was, and I said Richard Weston, and he said, well, have him

     11:14AM  5   give me a call.  I said, is there something I can help you

     11:14AM  6   with?  He said, anything -- You can't be here.  Anything

     11:14AM  7   having to do with suction violates our patent.

     11:14AM  8   Q.  Excuse me.  Mr. Ware told you you can't be here.

     11:14AM  9   A.  Correct.

     11:14AM 10   Q.  Anything you do here violates my patent?

     11:14AM 11   A.  Anything having to do with suction and wounds violates my

     11:14AM 12   patent.

     11:14AM 13   Q.  Mr. Ware was telling you that -- that even hooking up

     11:14AM 14   this -- did you say lavage?

     11:14AM 15   A.  It can be called a lavage drain.

     11:15AM 16   Q.  Even hooking up this lavage without a dressing on it, he

     11:15AM 17   said this was violating his patent?

     11:15AM 18   A.  He didn't say that specifically but he said anything

     11:15AM 19   having to do with suction violates our patents.

     11:15AM 20   Q.  And you can't be here at this conference --

     11:15AM 21   A.  Correct.

     11:15AM 22   Q.  -- where there are customers of KCI present.

     11:15AM 23            MR. MACON:  Excuse me, Your Honor.  Can we not lead?

     11:15AM 24            THE COURT:  Sustained.

     11:15AM 25            MR. MACON:  Thank you.
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     11:15AM  1   BY MR. McCLANAHAN:

     11:15AM  2   Q.  Did you consider what Mr. Ware said to be a fair statement

     11:15AM  3   to you?

     11:15AM  4   A.  I was, frankly, shocked.

     11:15AM  5   Q.  Why?

     11:15AM  6   A.  Well, suction pumps have been used and I believe I said

     11:15AM  7   this at the second time around when he visited the second

     11:15AM  8   time, you know, if you make an incision, that's a wound.  If

     11:15AM  9   you're in the operating room, every doctor uses suction.  If

     11:15AM 10   that violates his patent, that's something that I -- I -- you

     11:15AM 11   know, as Mr. Macon pointed out, I'm not a patent expert, but I

     11:15AM 12   think that was a pretty aggressive statement posturing in my

     11:15AM 13   opinion.  I was, frankly, blown away.

     11:16AM 14   Q.  Now, when Mr. Ware -- you say that he came back a second

     11:16AM 15   time.

     11:16AM 16   A.  Correct.

     11:16AM 17   Q.  Was he alone when he came back the second time?

     11:16AM 18   A.  No, sir.

     11:16AM 19   Q.  Tell us what you recall about that incident.

     11:16AM 20   A.  The second time he came back, he came back with -- I

     11:16AM 21   recognized one of the gentleman back there and I believe there

     11:16AM 22   were two more people with him.

     11:16AM 23   Q.  I'm sorry.  Which gentleman to you recognize?

     11:16AM 24   A.  The gentleman with the blue tie.  Mr. Fast, I believe.  Is

     11:16AM 25   that -- Yes.
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     11:16AM  1   Q.  Okay.

     11:16AM  2   A.  I believe he was present with Mr. Ware.  And Mr. Ware came

     11:16AM  3   back and asked me would I need -- would I please, mind telling

     11:16AM  4   him about what we have here, and I turned and pointed to the

     11:16AM  5   booth and said this is a FDA suction aspirator designed for

     11:16AM  6   the removal of blood and bodily fluids.  It can be used for

     11:16AM  7   tracheal suction, gastric suction, endoscopic suction, wound

     11:17AM  8   drainage.  This is a wound care conference.  Wound care nurses

     11:17AM  9   use suction pumps.  And he proceeded to ask questions.  We had

     11:17AM 10   no dressings, no Chariker-Jeter articles, no Chariker-Jeter

     11:17AM 11   flyers.  We have one flyer there and that was the Versatile 1

     11:17AM 12   wound drainage flyer and I believe he took it or one of the

     11:17AM 13   gentlemen who was with him took it.

     11:17AM 14   Q.  Okay.  And I take it that -- Your booth was open for how

     11:17AM 15   long at this conference?

     11:17AM 16   A.  There is -- there were like sessions from like 10:00 to

     11:17AM 17   noon and then there was lunch and it was open from 2:00 to

     11:17AM 18   4:00.

     11:17AM 19   Q.  One day?

     11:17AM 20   A.  I think two days.

     11:17AM 21   Q.  And in the course of that you say a handful of people came

     11:17AM 22   by and actually signed up for whatever you did?

     11:17AM 23   A.  Correct.

     11:17AM 24   Q.  Okay.  Now, tell the jury a little bit about after that

     11:18AM 25   conference about how it was that BlueSky got started.  For
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     11:18AM  1   example, I believe Mr. Macon asked you some questions did you

     11:18AM  2   sell any Versatile 1s that first year and I think you answered

     11:18AM  3   a couple of pumps only.

     11:18AM  4   A.  Right.

     11:18AM  5   Q.  So, the first year that BlueSky was in business then all

     11:18AM  6   you sold or BlueSky sold was the pump itself?

     11:18AM  7   A.  Yes.  And I believe one was sold for trade or general

     11:18AM  8   suction to a woman back east who was buying a general purpose

     11:18AM  9   pump for her husband.

     11:18AM 10   Q.  Was BlueSky even marketing the -- the wound dressing at

     11:18AM 11   that point?

     11:18AM 12   A.  No, sir.

     11:18AM 13   Q.  Okay.  Let's -- Let's move forward then to the time when

     11:19AM 14   the wound dressing, the first Chariker-Jeter dressing was put

     11:19AM 15   together.

     11:19AM 16   A.  Okay.

     11:19AM 17   Q.  Okay?  You told Mr. Macon earlier today that it was a team

     11:19AM 18   approach.  Would you, please, explain to the jury how the team

     11:19AM 19   was formed and how you all came to put together this thing

     11:19AM 20   that you started selling as the Chariker-Jeter system or

     11:19AM 21   convenience kit?

     11:19AM 22   A.  Certainly.  After that show, I attempted to help Richard

     11:19AM 23   with some, you know, phone work and such.  I was still

     11:19AM 24   interviewing for, you know, a full-time job that paid.  As you

     11:19AM 25   were saying earlier at which point in December there was no
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     11:19AM  1   commissions, no pump sales.  I took a job at Sea World making

     11:19AM  2   fish habitats just to be able to have Christmas cash.

     11:19AM  3   Q.  You were shoveling sand at Sea World?

     11:20AM  4   A.  Shovelling sand and -- Yeah.  Whatever it takes to put

     11:20AM  5   food on the table.  And Richard and I had this discussion of

     11:20AM  6   why aren't things happening.  Well, all we had was a basic

     11:20AM  7   pump.  We needed to have accessories.  And I think that sort

     11:20AM  8   of led to the discussion of looking at the Wooding-Scott and

     11:20AM  9   the Chariker-Jeter articles, and as much as I respect the

     11:20AM 10   nurses and doctors, sometimes they need all the components in

     11:20AM 11   their hands, even though they can go take things off the shelf

     11:20AM 12   and do things that are pretty common or pretty obvious, if you

     11:20AM 13   give it to them in a ready to use convenience kit, it makes it

     11:20AM 14   easier for them, it helps reduce costs to the facility and it

     11:20AM 15   ensures that all the proper components are available.

     11:20AM 16   Q.  Let me talk about that kit.

     11:20AM 17            MR. McCLANAHAN:  Bob, can I have the Chariker-Jeter

     11:20AM 18   kit, please.  Let me make sure I get the right one.  Okay.

     11:21AM 19   Your Honor, may I use this has a table while I go through

     11:21AM 20   these items?

     11:21AM 21            THE COURT:  You may.

     11:21AM 22   BY MR. McCLANAHAN:

     11:21AM 23   Q.  What I want to do is to go through the contents of the

     11:21AM 24   Chariker-Jeter kit which.  Okay?

     11:21AM 25   A.  Okay.
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     11:21AM  1   Q.  Okay.  Let's just -- Let's just -- just identify what they

     11:21AM  2   are.  This thing says sterile tubing with adapter connector.

     11:21AM  3            MR. McCLANAHAN:  And, Your Honor, I don't have the

     11:21AM  4   exhibit number.  Do you have -- we'll supply it later on.

     11:21AM  5   It's one of the exhibits.

     11:21AM  6   BY MR. McCLANAHAN:

     11:21AM  7   Q.  Okay.  Sterile tubing with adapter connecter.  What is

     11:21AM  8   this?

     11:21AM  9   A.  Right.  That's the suction connector that would allow you

     11:21AM 10   to connect it to a pump or wall suction and between the

     11:21AM 11   suction source that suction tube allows you to connect to the

     11:21AM 12   wound dressing.

     11:21AM 13   Q.  Was this an off the shelf thing that was available in

     11:21AM 14   hospitals all over America?

     11:21AM 15   A.  Absolutely.

     11:22AM 16   Q.  Okay.  In addition to that, in the Chariker-Jeter

     11:22AM 17   convenience kit, you have Kendall Kerlit's medium something.

     11:22AM 18   Is this gauze?

     11:22AM 19   A.  Right.  That's gauze that -- it's common gauze that's got

     11:22AM 20   an antimicrobial agent in it.

     11:22AM 21   Q.  Sterile poly-lined towel drape.  18 inches by 26 inches.

     11:22AM 22   What is this?

     11:22AM 23   A.  If in fact we wanted to have a ready to use convenience

     11:22AM 24   kit, that towel would go down first for the nurse and doctor

     11:22AM 25   to assemble the components, make sure they have a clean
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     11:22AM  1   environment to work with.

     11:22AM  2   Q.  The idea with this convenience kits is if the user chooses

     11:22AM  3   to buy this thing, everything is there in one place?

     11:22AM  4   A.  Ready to use, yes, sir.

     11:22AM  5   Q.  They start off by spreading this drape out and they can

     11:22AM  6   put all the materials on it?

     11:22AM  7   A.  Correct.

     11:22AM  8   Q.  No sting skin prep protective wipe.  What's that?

     11:23AM  9   A.  It's, basically, if you will, it's like an alcohol, very

     11:23AM 10   gentle alcohol, that you would use to clean skin that could

     11:23AM 11   either be oily or sweating, you know, patients are often bed

     11:23AM 12   ridden, they are laying on or near an area that either sweats

     11:23AM 13   or they are incontinent.  That makes sure that you can

     11:23AM 14   adequately clean the area around the wound.

     11:23AM 15   Q.  So, you can clean the skin around the wound before you put

     11:23AM 16   the things on it.

     11:23AM 17   A.  Right.

     11:23AM 18   Q.  Okay.  Transparent adhesive dressing.  What is that?

     11:23AM 19   A.  That's a piece of dressing that it's a breathable

     11:23AM 20   dressing, you -- kind of like your skin and it allows

     11:23AM 21   evaporation of moisture and fluid and you use that actually as

     11:23AM 22   the last step to cover the wound dressing, cover the wound.

     11:24AM 23   It's like a clear band aid, if you will.

     11:24AM 24   Q.  Transparent -- a bigger piece of transparent adhesive

     11:24AM 25   dressing.  That's the same thing?
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     11:24AM  1   A.  Yeah.  Typically, you would use the big piece kind of over

     11:24AM  2   and then if you needed to reinforce if there was like a

     11:24AM  3   dressing lifted or if you had a drain in there you could

     11:24AM  4   reinforce to make sure that you sealed the wound.

     11:24AM  5   Q.  Were all of these off the shelf items available in

     11:24AM  6   hospitals?

     11:24AM  7   A.  What you have is a current incarnation but, yeah, I mean,

     11:24AM  8   all these -- are all these are common items available for

     11:24AM  9   decades.

     11:24AM 10   Q.  What's this little pink tube?

     11:24AM 11   A.  That's a little bullet of sterile saline.  You use that to

     11:24AM 12   clean or irrigate a wound in case there's any wound fluid that

     11:24AM 13   may be sitting there.

     11:24AM 14   Q.  What are these?

     11:24AM 15   A.  That's a pair of scissors that you could use to shorten,

     11:24AM 16   like if you had that big piece of thin film, you could cut it

     11:25AM 17   in half.

     11:25AM 18   Q.  So, you could use these, for example, to cut the -- cut

     11:25AM 19   the transparent adhesive dressing to the right size.

     11:25AM 20   A.  Right.  You could shorten the drain as well, if the wound

     11:25AM 21   is, you know, two inches.

     11:25AM 22   Q.  Speaking of drain, what is this?

     11:25AM 23   A.  That's a flat silicon perforated drain sometimes and

     11:25AM 24   historically referred to as a Jackson Pratt drain or catheter.

     11:25AM 25   Q.  If, for example, the wound is shorter than this thing --
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     11:25AM  1   A.  Yes, sir.

     11:25AM  2   Q.  The scissors can cut that in this convenience kit?

     11:25AM  3   A.  Yes.

     11:25AM  4   Q.  Powder-free sterile mi trial examine gloves.  What are

     11:25AM  5   those?

     11:25AM  6   A.  Basic gloves to clean wounds, it should be good infection

     11:25AM  7   control practice.

     11:25AM  8   Q.  Chariker-Jeter instructions for use.  What is this?

     11:25AM  9   A.  That's a copy pretty much right out of the article that

     11:26AM 10   Dr. Jeter and Dr. Chariker wrote and included that as a

     11:26AM 11   guideline in which to use those components.

     11:26AM 12   Q.  Mr. Macon asked you some questions about this which was

     11:26AM 13   the last thing that was in this Chariker-Jeter kit called

     11:26AM 14   Aquaphor gauze.

     11:26AM 15   A.  Yes.

     11:26AM 16   Q.  Tell us what this is and how you came to put this into the

     11:26AM 17   convenience kit?

     11:26AM 18   A.  It's a piece of gauze that's got a layer of petroleum on

     11:26AM 19   it so it's non-adherent.  It's a soft, flexible, conforming

     11:26AM 20   gauze.  The manufacturer says its gauze.  The FDA defines it

     11:26AM 21   as gauze.  It's woven.  You know, it's --

     11:26AM 22   Q.  Well, the title of it just says Aquaphor gauze.

     11:26AM 23   A.  Yes, sir.

     11:26AM 24   Q.  Made by Smith and Nephew.  Non-adhering dressing.  Porous.

     11:26AM 25   A.  Yes, sir.
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     11:26AM  1   Q.  And if we open this thing --

     11:27AM  2            MR. McCLANAHAN:  May I approach, Your Honor?

     11:27AM  3            THE COURT:  You may.

     11:27AM  4   BY MR. McCLANAHAN:

     11:27AM  5   Q.  And if we -- if we rub our fingers on it, what -- describe

     11:27AM  6   for the jury the consistency since I can't pass it to them

     11:27AM  7   just now.

     11:27AM  8   A.  It's like -- it's just like a piece of cloth, like your

     11:27AM  9   shirt would be sort of.  There's a much more open weave and,

     11:27AM 10   you know, they -- you know, it's -- it's -- it's got a soft

     11:27AM 11   layer of petroleum on it so if you had a wound and you put

     11:27AM 12   this in the wound and were to walk away, when you came back,

     11:27AM 13   when you removed this, it would come off without causing the

     11:27AM 14   wound bed to bleed.

     11:27AM 15   Q.  We had -- Mr. Macon put up some -- one of -- One of the

     11:27AM 16   BlueSky advertisements said something to the effect is your

     11:27AM 17   protocol tearing out healthy tissue, something like that.

     11:27AM 18   A.  Yes, sir.

     11:27AM 19   Q.  What was the reason that BlueSky put that particular

     11:28AM 20   statement in that advertisement?

     11:28AM 21   A.  Well, not only was it referenced in published journals

     11:28AM 22   that bleeding occurs when you remove the black foam, but there

     11:28AM 23   have been recommendations made to use an impregnated gauze by

     11:28AM 24   different agencies and different medical professionals to

     11:28AM 25   specifically preclude that bleeding.
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     11:28AM  1   Q.  Now, when -- whose -- whose idea was it to actually put

     11:28AM  2   the Aquaphor gauze into the Chariker-Jeter convenience kit?

     11:28AM  3   A.  Just a matter of regressing a bit, at that wound

     11:28AM  4   conference, Donna Goudberg Lockhart said, oh, how have you

     11:28AM  5   been?  I haven't seen you in a while --

     11:28AM  6            MR. MACON:  Your Honor, I believe we're going to talk

     11:28AM  7   about someone else.  She can certainly be here and testify --

     11:28AM  8            THE COURT:  Sustained.

     11:28AM  9   Q.  Who --

     11:28AM 10   A.  Donna Goudberg Lockhart had invited me to the Wound

     11:29AM 11   Enterostomy Care Nurse Christmas dinner -- Christmas function

     11:29AM 12   in December of 2002 at which point she wanted to know how

     11:29AM 13   things were going and we told her not too well and she said,

     11:29AM 14   well, Tim, you need --

     11:29AM 15            MR. MACON:  Your Honor.  Your Honor, please.  I

     11:29AM 16   object.  Ms. -- They can call Ms. Lockhart.

     11:29AM 17            THE COURT:  I'll sustain the objection as to hearsay.

     11:29AM 18            THE WITNESS:  Sorry.

     11:29AM 19            MR. MACON:  Yes, sir.

     11:29AM 20   BY MR. McCLANAHAN:

     11:29AM 21   Q.  Did -- was Donna Lockhart a very knowledgeable,

     11:29AM 22   experienced wound care nurse?

     11:29AM 23   A.  Yes.  She's an expert witness.  She's a wound enterostomy

     11:29AM 24   care nurse.  Published.  Holds offices in the organization.

     11:29AM 25   Q.  Did Donna Lockhart suggest that you add this Aquaphor
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     11:29AM  1   gauze to the convenience kit?

     11:29AM  2   A.  Yes, sir.

     11:29AM  3   Q.  Is Aquaphor gauze something that had been around for

     11:29AM  4   years?

     11:29AM  5   A.  Yes, sir.

     11:29AM  6   Q.  Did you put the Aquaphor gauze in the convenience kit

     11:29AM  7   because it makes it easier on a patient when you change their

     11:29AM  8   dressing?

     11:29AM  9   A.  Easier on the patient and easier for the care giver.

     11:30AM 10   Q.  And so with regard to if -- if the jury is interested in a

     11:30AM 11   question of -- and I believe Mr. Macon asked you some things

     11:30AM 12   earlier in your last week examination about whether or not

     11:30AM 13   something is or is not obvious.  The decision to combine this

     11:30AM 14   Aquaphor gauze into your kit was made by or recommended by

     11:30AM 15   nurse Lockhart.  Correct?

     11:30AM 16   A.  Yes, sir.

     11:30AM 17   Q.  One skilled in the this business of caring for wounds?

     11:30AM 18   A.  Very skilled.

     11:30AM 19   Q.  Let's go through the other kits briefly.

     11:30AM 20            MR. McCLANAHAN:  May I have the Wooding-Scott kit,

     11:30AM 21   please.  Maybe -- maybe we can short circuit this.

             22   BY MR. McCLANAHAN:

     11:30AM 23   Q.  If you can just tell me -- tell the jury how the

     11:30AM 24   Wooding-Scott kit is different from the Chariker-Jeter kit.

     11:30AM 25   A.  Well, fundamentally, it's the same.  It's a ready to use
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     11:30AM  1   kit.  It's got the drape.  It's got scissors.  It's got saline

     11:30AM  2   bullets.  It's got skin prep, but instead of having that flat

     11:31AM  3   paddle with perforations --

     11:31AM  4   Q.  The Jackson Pratt drain?

     11:31AM  5   A.  It's got a large bore drain, much thicker.  It's more like

     11:31AM  6   a small hose.

     11:31AM  7   Q.  Is that the double lumen?

     11:31AM  8   A.  Yes, sir.

     11:31AM  9   Q.  This thing says lavacuator?

     11:31AM 10   A.  Right.  It's a common drain.  It's got large eyes down at

     11:31AM 11   the bottom.  It can manage a lot of fluid.  We had a cancer

     11:31AM 12   patient who was terminal.  If you are pumping out like two

     11:31AM 13   litters a day and by putting that drain in, there was a

     11:31AM 14   continual flow of, you know, fluid and --

     11:31AM 15            MR. McCLANAHAN:  Your Honor, may I just slow the jury

     11:31AM 16   closer up the difference in the hole size of the --

     11:31AM 17            THE COURT:  Well, we'll -- I think through the

     11:31AM 18   description the jury understands.  The jury will have a chance

     11:31AM 19   to see this at -- during your deliberations.

     11:31AM 20   BY MR. McCLANAHAN:

     11:31AM 21   Q.  Okay.  So, just to clarify then, in the Chariker-Jeter

     11:31AM 22   kit, the Jackson Pratt drain is small, flexible, with small

     11:32AM 23   holes.

     11:32AM 24   A.  Right.

     11:32AM 25   Q.  And in the Wooding-Scott kit, this lavacuator thing,
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     11:32AM  1   double lumen meaning a hose within a hose?

     11:32AM  2   A.  It's got another little channel so you can push through,

     11:32AM  3   you can flush out a wound with like saline solution or you can

     11:32AM  4   put in, you know, antibiotics or topical pain medicine.

     11:32AM  5   Q.  You can suck out bad stuff from the wound --

              6   A.  Right.

     11:32AM  7   Q.  -- through the big holes.

     11:32AM  8   A.  Correct.

     11:32AM  9   Q.  And you can inject whatever the nurse needs to inject in

     11:32AM 10   the little holes?

     11:32AM 11   A.  Yes, sir.

     11:32AM 12   Q.  Now, was all of this standard off the shelf stuff before

     11:32AM 13   BlueSky put it together in the convenience kit called the

     11:32AM 14   Wooding-Scott convenience kit?

     11:32AM 15   A.  Yes, sir.

     11:32AM 16            MR. McCLANAHAN:  And may we have the Kremlin kit,

     11:32AM 17   please?

     11:32AM 18   BY MR. McCLANAHAN:

     11:32AM 19   Q.  Now, the third of the products that you all sell is called

     11:32AM 20   the Kremlin kit.  Correct?

     11:32AM 21   A.  Yes.  And the more recent incarnation of that is the

     11:33AM 22   dermavacs.

     11:33AM 23   Q.  Let's just go over the parts to this real quickly.

     11:33AM 24   Sterile tubing with adapter.  We're talking about -- that's

     11:33AM 25   the same one we used in the Chariker-Jeter kit.  Right?
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     11:33AM  1   A.  Yes, sir.

     11:33AM  2   Q.  And then there are something called a dome breast shield.

              3   A.  Correct.

     11:33AM  4   Q.  A stopper.

     11:33AM  5   A.  Yes.

     11:33AM  6   Q.  And a stretch garment.

     11:33AM  7   A.  Right.

     11:33AM  8   Q.  Okay.  Tell us -- tell us, first of all, what is the dome

     11:33AM  9   breast shield?

     11:33AM 10   A.  Well, I mean, it's -- when we looked at the -- at the

     11:33AM 11   Kremlin and worked out in the 70s they were using rigid and

     11:33AM 12   semi-rigid domes that go over topically like spider bites or

     11:34AM 13   venomous, you know, bites and how you hold that dome on, you

     11:34AM 14   can either tape it on or you could what we included was like a

     11:34AM 15   stretch garment so if the patient had really fry able skin,

     11:34AM 16   really delicate skin, that you didn't want to have the

     11:34AM 17   adhesive rip off, that flex garment could hold that dome on

     11:34AM 18   over the wound cite and the way that the suction would be

     11:34AM 19   applied is that little stopper would go on the top of the dome

     11:34AM 20   and you would thread through a drain and even though it was,

     11:34AM 21   you know, -- I don't want to say primitive, but it was, you

     11:34AM 22   know, a unique approach that people would certainly make use

     11:34AM 23   of.

     11:34AM 24   Q.  Now, as I understand from the testimony we've heard

     11:34AM 25   before, you all don't sell nearly as many of these as you do
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     11:34AM  1   the Chariker-Jeter kits?

     11:34AM  2   A.  No.  No.

     11:34AM  3   Q.  But if a wound care specialist wants to use this for

     11:34AM  4   whatever reason, it's available to him or her or the

     11:35AM  5   institution?

     11:35AM  6   A.  It's an option for the patient or the physician.

     11:35AM  7   Q.  And, again, what -- with regard to the word prior art that

     11:35AM  8   we've been talking about, was this based upon the Russian

     11:35AM  9   materials that we -- the jury's seen, the dated off article on

     11:35AM 10   those other --

     11:35AM 11   A.  It goes back.  I mean, you could reference use of like

     11:35AM 12   coconuts to suck poison out back to Captain Cook.  I mean,

     11:35AM 13   it's not a novel idea.

     11:35AM 14   Q.  The -- the word versatile --

     11:35AM 15   A.  Yes.

     11:35AM 16   Q.  That you all came to name this pump.  Why did you choose

     11:35AM 17   the name Versatile 1 pump?

     11:35AM 18   A.  Well, I mean, that was pretty -- that was one of the

     11:35AM 19   easier I guess names in that a versatile tool that any health

     11:35AM 20   care professional uses and that is a suction pump, it is a

     11:35AM 21   suction pump with a variety of uses.  It's versatile for a

     11:36AM 22   variety of needs, crash cart suction, procedures, you know --

     11:36AM 23   like I mentioned earlier, endoscopy and trach suction, wound

     11:36AM 24   drainage, certainly.  It's a very versatile tool.  In any

     11:36AM 25   doctor's office, ambulance, you know, life helicopter they all
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     11:36AM  1   have a suction pump as a standard item.

     11:36AM  2   Q.  Now, Mr. Macon went over with you what I'm going to call

     11:36AM  3   the Shannon Banes incident and we saw testimony from her by

     11:36AM  4   video deposition last week.

     11:36AM  5   A.  Yes, sir.

     11:36AM  6   Q.  Let's just set the stage on that.  Was this another one of

     11:36AM  7   these trade shows?

     11:36AM  8   A.  Yes, sir.

     11:36AM  9   Q.  Describe -- describe the floor of the trade show so the

     11:36AM 10   jury can get an idea how big it was.

     11:36AM 11   A.  This one was probably the size of a gymnasium, maybe a

     11:36AM 12   little bit larger, a conference floor where rows of tables

     11:36AM 13   crisscrossing and there are different vendors all over with

     11:37AM 14   different things.

     11:37AM 15   Q.  Now, BlueSky was -- had a booth at this show?

     11:37AM 16   A.  Yes, sir.  We had a table there, a display.

     11:37AM 17   Q.  Now, at these shows, is it common or uncommon for people

     11:37AM 18   from all over, whether they're booths or representatives or

     11:37AM 19   whatnot to visit all of these different booths around and look

     11:37AM 20   what they've got and look at samples, whatever?

     11:37AM 21   A.  It's very common.

     11:37AM 22   Q.  Tell us about why you went over to the KCI booth.

     11:37AM 23   A.  I didn't specifically like beeline to the KCI booth.  I

     11:37AM 24   walked the floor and ended up back in the corner where their

     11:37AM 25   booth was.
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     11:37AM  1   Q.  When you came to the KCI booth, was anybody manning the

     11:37AM  2   booth at that time?

     11:37AM  3   A.  No.

     11:37AM  4   Q.  Were there things out on top of the table at the booth?

     11:37AM  5   A.  Yes, sir.

     11:37AM  6   Q.  What did you do?

     11:37AM  7   A.  Like looked at the literature and looked at the dressing

     11:38AM  8   and --

     11:38AM  9   Q.  Now, Ms. Banes -- Where was Ms. Banes standing roughly at

     11:38AM 10   the time that she attracted your attention?

     11:38AM 11   A.  Well, I -- I don't recall specifically but there was no

     11:38AM 12   one at the booth and then I passed, obviously, it was her, and

     11:38AM 13   I passed her as I went to the KCI booth.

     11:38AM 14   Q.  Had you met her before?

     11:38AM 15   A.  I don't recall meeting her, you know.  I mean, we travel

     11:38AM 16   in similar circles at trade shows but I don't -- I can't say

     11:38AM 17   that I met her.

     11:38AM 18   Q.  What happened that caused Ms. Banes to be drawn to your

     11:38AM 19   attention?  Did she say something to you?

     11:38AM 20   A.  Yes.  She asked me to give her back her foam.  That's the

     11:38AM 21   first and I think about the only thing she said to me.

     11:38AM 22   Q.  And were you -- were you holding or did you have somewhere

     11:38AM 23   in your vicinity a piece of the KCI foam?

     11:38AM 24   A.  Yeah, I did, and I -- and I heard her testimony and she

     11:38AM 25   most likely was obstructed from -- maybe she said that I had
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     11:39AM  1   stuck something in my coat or something --

     11:39AM  2   Q.  Just to be clear about this, if you were at the KCI booth

     11:39AM  3   or in the vicinity, she was not standing there --

     11:39AM  4   A.  No, sort of my back and side ways would have been facing

     11:39AM  5   her.

     11:39AM  6   Q.  And the first time you heard anything from her she said

     11:39AM  7   give me back my foam and you did.

     11:39AM  8   A.  Yes.  I turned around.

     11:39AM  9   Q.  Were you trying to hide it or sneak off with it or

     11:39AM 10   anything like that?

     11:39AM 11   A.  No, we had samples of the stuff anyway.

     11:39AM 12   Q.  By that time had BlueSky already obtained samples from

     11:39AM 13   whatever of KCI's black foam?

     11:39AM 14   A.  Yes, sir.  We had many samples in our office.

     11:39AM 15   Q.  Did you promptly give it back to her and go about your

     11:39AM 16   business?

     11:39AM 17   A.  Yes.  I gave it to her -- put it right back down.

     11:39AM 18   Q.  Are all of the elements in the Chariker-Jeter kit and the

     11:39AM 19   Wooding-Scott kit and the Kremlin kit that we just showed the

     11:40AM 20   jury, do each and every one -- are each of those elements

     11:40AM 21   pre-existing?  That is, were they on the shelf at various

     11:40AM 22   hospitals for years?

     11:40AM 23   A.  All the components that we use have existed for decades.

     11:40AM 24   Q.  And in using them in your kits, are they performing the

     11:40AM 25   functions for which they were intended?
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     11:40AM  1   A.  Correct.

     11:40AM  2   Q.  Are they performing the functions for which they have

     11:40AM  3   always been used for years and years before this?

     11:40AM  4   A.  Absolutely.

     11:41AM  5            MR. McCLANAHAN:  I'm just going through notes, Your

     11:41AM  6   Honor.  I don't have a lot more.

     11:41AM  7            THE COURT:  That's fine.

     11:41AM  8            MR. McCLANAHAN:  Just bear with me, please?

     11:41AM  9            THE COURT:  Yes, sir.

     11:41AM 10            MR. McCLANAHAN:  Stacey, can we see defendant's 157

     11:41AM 11   for a minute, please.

     11:41AM 12   BY MR. McCLANAHAN:

     11:41AM 13   Q.  Mr. Macon has asked you some questions about this.  It

     11:41AM 14   begins, it's a -- it's an e-mail from Mr. Weston to various

     11:42AM 15   people referencing the Donna Lockhart meeting.  Do you recall

     11:42AM 16   your discussion about that?

     11:42AM 17   A.  Yes, sir.

     11:42AM 18            MR. McCLANAHAN:  And if we go, Stacey, please, to

     11:42AM 19   page 11546.  And would you highlight the part that says prior

     11:42AM 20   art.

     11:42AM 21   BY MR. McCLANAHAN:

     11:42AM 22   Q.  Now, this memo, and I know you didn't write this memo, but

     11:42AM 23   Mr. Macon did ask you about it.  Reports that's Donna, that's

     11:42AM 24   Lockhart, reported she used similar systems in the 1970s as

     11:42AM 25   well.  With regard to that meeting with Donna Lockhart, was
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     11:42AM  1   she referring to the -- basically the Chariker-Jeter system?

     11:42AM  2   What was she referring to?

     11:42AM  3   A.  I don't know specifically.

     11:42AM  4   Q.  That's okay.  Then don't -- Let's don't speculate.  That's

     11:42AM  5   okay.  We've seen it.  I guess the point I wanted to make

     11:42AM  6   is --

     11:42AM  7            MR. McCLANAHAN:  Stacey, can you take that down.

     11:42AM  8   BY MR. McCLANAHAN:

     11:42AM  9   Q.  Mr. Macon focused -- on the wound care part of the things

     11:43AM 10   you were doing with Mr. Weston at the time and I think you

     11:43AM 11   mentioned that you had -- or tried to mention that you had

     11:43AM 12   spent like three days going to other places doing other things

     11:43AM 13   besides just this meeting with Donna Lockhart.  Do you recall

     11:43AM 14   that?

     11:43AM 15   A.  Yes, sir.

     11:43AM 16   Q.  Explain to us briefly what other things were going on at

     11:43AM 17   this precise same moment in addition to talking to Donna

     11:43AM 18   Lockhart about this use of the suction?

     11:43AM 19   A.  Well, typically, you know, when you're in sales, your

     11:43AM 20   manager comes out and spends a couple of days in the field

     11:43AM 21   with you, one, to work with you on your core business lines

     11:43AM 22   and, two, to maybe help develop some opportunities and in

     11:43AM 23   that -- the time Medela, Richard was charged with sort of

     11:43AM 24   moving into new areas with suction and other potential

     11:43AM 25   products, he asked me to -- to help set up appointments with
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     11:43AM  1   hospitals, with DME companies.  I mentioned I believe when I

     11:44AM  2   was here last week that before we had met with Donna we were

     11:44AM  3   at a place called Alvarado Hospital looking at a fluid

     11:44AM  4   management system where you use a fairly large machine to

     11:44AM  5   remove or eventually get rid of all of the waste that's

     11:44AM  6   accumulated from surgical procedures.  That was one.  We went

     11:44AM  7   to a company called Corin Health Care which is a health care

     11:44AM  8   company, big in respiratory, and looked at if we could

     11:44AM  9   feasibly introduce a suction pump that would be a good

     11:44AM 10   business opportunity for Medela suction pumps for trach

     11:44AM 11   suction.  We -- we called on -- on a number of hospitals in

     11:44AM 12   different departments trying to figure out where there was a

     11:44AM 13   need for better quality suction, smaller suction, higher liter

     11:45AM 14   flow suction, more and more procedures going on outside of

     11:45AM 15   hospitals and looking at some of the larger and dominant

     11:45AM 16   variety suction pumps that Medela manufactured.  It was the

     11:45AM 17   only call that we made in those two days related to wound care

     11:45AM 18   when we called on Donna.

     11:45AM 19            MR. McCLANAHAN:  Stacey would you, please, put up

     11:45AM 20   defendant's 68.

     11:45AM 21   BY MR. McCLANAHAN:

     11:45AM 22   Q.  This is a memo dated July 10, 2003, that you offered.

     11:45AM 23   Correct?

     11:45AM 24   A.  Yes, sir.

     11:45AM 25   Q.  To Joy Phillips.  Who is Joy Phillips?
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     11:45AM  1   A.  She was the materials manager at Scripps Health Care.

     11:45AM  2   Q.  Let's go through your memo to her.  Cost comparison for

     11:45AM  3   KCI Wound VAC versus BlueSky Medical Versatile 1.  As

     11:46AM  4   requested in our recent meeting, I am pleased to provide you

     11:46AM  5   with a cost comparison of the KCI Wound VAC and the BlueSky

     11:46AM  6   Versatile 1.  What had she asked you for?

     11:46AM  7   A.  They had asked to provide what our daily rental rate would

     11:46AM  8   be along with what the costs of our accessories would be and

     11:46AM  9   she had given me the costs that they were incurring from the

     11:46AM 10   KCI system.

     11:46AM 11   Q.  And she was trying to find out if your system would be

     11:46AM 12   less expensive for the user than KCI's?

     11:46AM 13   A.  Yes.

     11:46AM 14   Q.  You go onto write in your memo, by request of Paula

     11:46AM 15   Tashjian, CWOCN.  What does that stand for?

     11:46AM 16   A.  "Certified wound ostomy care nurse".

     11:46AM 17   Q.  BlueSky delivered a Versatile 1 suction pump to Scripps La

     11:46AM 18   Jolla Hospital in February this year for evaluation followed

     11:46AM 19   by delivery of a second Versatile 1 in June.

     11:46AM 20   A.  Mind you the first time was just a suction pump.

     11:47AM 21   Q.  Okay.  Had you sent more by the -- by the second time?

     11:47AM 22   A.  By the second time we had created kits and the second pump

     11:47AM 23   I think we gave some kit samples as well.

     11:47AM 24            MR. McCLANAHAN:  Okay.  Stacey, pull it back out,

     11:47AM 25   please, and let's go to the next section of this page.
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     11:47AM  1   BY MR. McCLANAHAN:

     11:47AM  2   Q.  Okay.  KCI Wound VAC costs.  Daily rental costs.  $70 a

     11:47AM  3   day times 30 days is $2100 a month.  Now, is that what you she

     11:47AM  4   told you she was paying?

     11:47AM  5   A.  These are numbers that she gave me.

     11:47AM  6   Q.  And have other people given you other numbers, higher

     11:47AM  7   numbers various times?

     11:47AM  8   A.  Yes, sir.

     11:47AM  9   Q.  These are her numbers for this particular instance?

     11:47AM 10   A.  Yes, sir.

     11:47AM 11   Q.  Five dressing kit costs.  $50 per dressing change times 15

     11:47AM 12   per month equals $750 a month.  Is that what she was telling

     11:47AM 13   you the dressings cost?

     11:47AM 14   A.  Yes, sir.

     11:47AM 15   Q.  Was it your understanding that this hospital was renting

     11:47AM 16   the KCI VAC, the pump product, and buying the dressings and

     11:48AM 17   the disposables?

     11:48AM 18   A.  Yes, sir.

     11:48AM 19   Q.  Collection cannister.  That's a disposable.  Correct?

     11:48AM 20   Correct?

     11:48AM 21   A.  Yes, sir.

     11:48AM 22   Q.  $35 each times 10 per month is $350 per month.  And so --

     11:48AM 23            MR. McCLANAHAN:  Stacey.

     11:48AM 24   BY MR. McCLANAHAN:

     11:48AM 25   Q.  Approximate cost for KCI Wound VAC $3200 a month or
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     11:48AM  1   $38,400 per year per VAC.  Now, is this -- is this the cost

     11:48AM  2   estimate that you provided to her or your calculation of her

     11:48AM  3   cost based upon her own data that she gave to you?

     11:48AM  4   A.  Yes, it is.

     11:48AM  5   Q.  Okay.  Now, you're going to compare that cost to the

     11:48AM  6   Versatile 1 cost.  Correct?

     11:48AM  7   A.  Yes.

     11:48AM  8   Q.  Okay.

     11:48AM  9            MR. McCLANAHAN:  Stacey, let's go to next area.

     11:48AM 10   BY MR. McCLANAHAN:

     11:48AM 11   Q.  So, here you tell her, okay, she can purchase the

     11:48AM 12   Versatile 1 for $3850 with which comes out to $450 per month.

     11:49AM 13   Right?

     11:49AM 14   A.  If you estimate the cost, yes.

     11:49AM 15   Q.  Per year.

     11:49AM 16   A.  Yes.

     11:49AM 17   Q.  Or rent it for $50 a day which would be $1500 a month?

     11:49AM 18   A.  Yes, sir.

     11:49AM 19   Q.  And that would give her the -- the pump part of what she

     11:49AM 20   needs?

     11:49AM 21   A.  Yes, sir.

     11:49AM 22   Q.  Then, in addition to that the dressing kits, $50 per

     11:49AM 23   dressing change at 9 changes per month equals $450.

     11:49AM 24   Cannisters $5 at 10 times a month, $50.  So, you told her for

     11:49AM 25   this particular instance for -- for one pump, correct?  One
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     11:49AM  1   device, approximate cost for Versatile 1 is $2,000 per month

     11:49AM  2   or $24,000 per year.  Correct?

     11:49AM  3   A.  Yes, sir.

     11:49AM  4   Q.  And then you break that down.  Approximate daily cost

     11:50AM  5   would be $11 a day.  Correct?

     11:50AM  6   A.  Yes, sir.

     11:50AM  7   Q.  And then the last line on this page.  Stacey, please.

     11:50AM  8   Scripps Health annual cost for KCI Wound VACs based on 20

     11:50AM  9   units average per month.  And the next page, Stacey.  $768,000

     11:50AM 10   versus Scripps first year cost for BlueSky pumps based on 20

     11:50AM 11   units $196,000.  Correct?

     11:50AM 12   A.  Based on the information that she gave me, yes, sir.

     11:50AM 13   Q.  So, this -- this thing that you prepared was based upon

     11:50AM 14   her data, her information for her hospital and you concluded

     11:50AM 15   for her that she could have the BlueSky system for $196,000

     11:50AM 16   versus the KCI system of $768,000?

     11:51AM 17   A.  Yes, sir.

     11:51AM 18   Q.  Now, if we go back to that advertisement that we saw

     11:51AM 19   earlier would this be how the BlueSky could save 100 to

     11:51AM 20   500,000 dollars per year for a hospital?

     11:51AM 21   A.  Yes, sir.

     11:51AM 22   Q.  Now, Mr. Macon asked you some questions last week about

     11:51AM 23   whether there were any medically trained professionals in

     11:52AM 24   BlueSky.  I believe you testified that BlueSky did not have

     11:52AM 25   any employees who were trained medical professionals.  At that
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     11:52AM  1   time.  Correct?

     11:52AM  2   A.  Yes, sir.

     11:52AM  3   Q.  Now, would you -- I want the jury to get a better idea

     11:52AM  4   what the manufacturing operation BlueSky has, the physical

     11:52AM  5   facilities look like.  Let's take at this point in time -- I

     11:52AM  6   think he was saying June 2005.  I'm picking that date because

     11:52AM  7   it was in Mr. Macon's question.  Can you get that approximate

     11:52AM  8   point in time in your head?

     11:52AM  9   A.  Yes, sir.

     11:52AM 10   Q.  Okay.  Now, describe for the jury what the physical

     11:52AM 11   facilities at the BlueSky office and assembling place in

     11:52AM 12   California looked like.

     11:52AM 13   A.  We actually moved into our -- our bigger facility earlier

     11:52AM 14   in 2005, so by then we had actually started to use some of the

     11:52AM 15   space.  The space is about probably a 6,000 square foot

     11:53AM 16   warehouse and, of course, there's a receiving area, there's an

     11:53AM 17   area where they bring in product.  There's the QC, equipment

     11:53AM 18   check --

     11:53AM 19   Q.  When you say bring in product, you are talking about the

     11:53AM 20   component parts --

     11:53AM 21   A.  Yes.  They bring in the raw goods, the materials --

     11:53AM 22   Q.  It may be a box of Aquaphor gauze or sterile towels --

     11:53AM 23   A.  There's like a hundred of those in a box and we would

     11:53AM 24   bring in all of these raw components or items that are

     11:53AM 25   packaged, shipped from the manufacturer.  They are sterile.
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     11:53AM  1   They are packaged in sterile packets.  We receive them.  We

     11:53AM  2   are regulated.  We are also a certified FDA facility,

     11:53AM  3   inspected in quality control.

     11:53AM  4   Q.  How many employees do you have at this time roughly?

     11:53AM  5   A.  Probably about 10.

     11:53AM  6   Q.  Okay.

     11:53AM  7   A.  Employees.

     11:53AM  8   Q.  And just tell the jury generally what these -- what these

     11:53AM  9   ten people do.

     11:53AM 10   A.  Well starting in the back, we have the -- the warehouse

     11:54AM 11   supervisor who's got an equipment tech and we have like maybe

     11:54AM 12   three assemblers --

     11:54AM 13   Q.  Yes.

     11:54AM 14   A.  -- that are doing, you know, building the components.

     11:54AM 15   Q.  What they do is they take -- they take one of these out of

     11:54AM 16   its box and one of these out of this box and put them --

     11:54AM 17   A.  Right.

     11:54AM 18   Q.  He -- put them into this bag and --

     11:54AM 19   A.  Exactly.

     11:54AM 20   Q.  They assemble?

     11:54AM 21   A.  Exactly.  Then we have an office area that's -- actually,

     11:54AM 22   it's not even as big as this whole room, if you were to

     11:54AM 23   section this off.  It's Richard and myself that work there.

     11:54AM 24   We had at the time a person themselves in sales Kent Maze, on

     11:54AM 25   the phone, doing administrative stuff.  We had an accountant,
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     11:54AM  1   part time accountant.  We had a customer service rep and a we

     11:54AM  2   had a regulatory affairs guy.

     11:54AM  3   Q.  And when you needed to consult with somebody like a

     11:54AM  4   skilled wound care nurse, somebody like Donna Lockhart or

     11:55AM  5   Shelley Taylor --

     11:55AM  6   A.  Yes, sir.

     11:55AM  7   Q.  Or Penny Campbell, would you go in and contact those

     11:55AM  8   people on an as needed basis and pay them on an as needed

     11:55AM  9   basis?

     11:55AM 10   A.  That's correct.

     11:55AM 11   Q.  Now, you said -- you said earlier that, for example,

     11:55AM 12   when -- when Shelley Taylor or Penny Campbell, to use those

     11:55AM 13   names, went to a trade show to make a presentation for BlueSky

     11:55AM 14   that you didn't control whatever they did.  Explain -- explain

     11:55AM 15   to us what you meant when you said they're independent

     11:55AM 16   consultants and you can't control what they do.

     11:55AM 17   A.  Just like if BlueSky hired Dr. Argenta to speak about

     11:55AM 18   cleft pallet surgery, he's basing his, you know, experience on

     11:55AM 19   what his presentation is going to be.  Likewise, Shelley

     11:55AM 20   Taylor, who's been in the wound care field for 30 years is

     11:55AM 21   going to talk about her 30 years of experience.  She is a

     11:55AM 22   licensed, registered, bonded, insured, and she's a medical

     11:56AM 23   professional.  We are pleased that she, you know, has

     11:56AM 24   associated with us and so she, as she has lectured for Smith

     11:56AM 25   and Nephew, you know, deals with -- she puts together
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     11:56AM  1   curriculum based on very well referenced and outcome-based

     11:56AM  2   experiences and then presents it to doctors, nurses, or in

     11:56AM  3   many cases our BlueSky providers --

     11:56AM  4   Q.  So, if we want to know, if the jury wants to know more

     11:56AM  5   fully what Shelley Taylor said, who she said it to and why she

     11:56AM  6   said it, the person they should ask is Shelley Taylor, not

     11:56AM  7   you?

     11:56AM  8   A.  Yes, sir.

     11:56AM  9            MR. McCLANAHAN:  Your Honor, I'm about to switch

     11:57AM 10   gears.  I'm probably going to need fifteen or twenty more

     11:57AM 11   minutes to finish.  Would you like to break for lunch now or

     11:57AM 12   go on and finish?

     11:57AM 13            THE COURT:  Why don't you go ahead and finish and

     11:57AM 14   we'll just take a little later lunch break and I'll let you --

     11:57AM 15   we have -- those last issues that we'll reserve after lunch.

     11:57AM 16   But go ahead and finish everything you can.

     11:57AM 17            MR. McCLANAHAN:  Thank you, Your Honor.

     11:57AM 18   BY MR. McCLANAHAN:

     11:57AM 19   Q.  Now, you were asked about these Google ads.

     11:57AM 20   A.  Yes, sir.

     11:57AM 21   Q.  Do you recall that?  Now, tell us -- tell us briefly how

     11:57AM 22   it is that that works.  When you -- when you go to Google to

     11:57AM 23   purchase advertising space from Google, what happens?

     11:57AM 24   A.  Well, not being an expert or the web guy, but using

     11:57AM 25   Google, when you type in a key word, the screen's typically
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     11:57AM  1   divided in two ways.  One side there's what's called banner

     11:57AM  2   advertising and people can put up anything they want to and

     11:58AM  3   the way that they are able to get that visibility if they are

     11:58AM  4   in a particular industry, then you want to, say, buy a key

     11:58AM  5   word for advertising, you're basically saying as someone types

     11:58AM  6   in the word "car", we want Ford Motor Company to come up and

     11:58AM  7   Ford could do it, Chevy could do it, you know, anybody could

     11:58AM  8   do it.

     11:58AM  9   Q.  Let me clarify that.  So, if Ford wants to buy space for

     11:58AM 10   the use of the word "car," they agree to pay Google a certain

     11:58AM 11   number of pennies for every hit or whatever --

     11:58AM 12   A.  Exactly.

     11:58AM 13   Q.  -- that doesn't mean they're exclusive.  Chevy can do the

     11:58AM 14   same thing and Dodge can do the same thing and Chrysler can do

     11:58AM 15   the same thing --

     11:58AM 16            MR. MACON:  Excuse me, Your Honor.  I'd like to

     11:58AM 17   object to leading.

     11:58AM 18            THE COURT:  I'll sustain.

     11:58AM 19            MR. MACON:  Thank you.

     11:58AM 20   BY MR. McCLANAHAN:

     11:58AM 21   Q.  Is it your understanding that's exclusive or that others

     11:58AM 22   can participate?

     11:58AM 23   A.  No, in fact, if you type in "car" that doesn't mean you go

     11:58AM 24   automatically to the Ford website.  The sites are list on

     11:58AM 25   their side of the screen in the order of how they advertised
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     11:59AM  1   or how their server allows them to host.  It kind of like two

     11:59AM  2   different realms.  Getting advertising, it's not like you're

     11:59AM  3   going into somebody website because you bought a key word.

     11:59AM  4   Q.  Okay.  So, as I understand what you're saying is then if

     11:59AM  5   somebody enters the word, Google responds with a list of

     11:59AM  6   things and the user can check if they want no go to something

     11:59AM  7   or not?

     11:59AM  8   A.  That's true.

     11:59AM  9   Q.  Now, with regard to these trademark words that we saw

     11:59AM 10   earlier.  Capital V, period, capital A period, Capital C

     11:59AM 11   period.  One of KCI's trademarks.  Did you ever buy space for

     11:59AM 12   that on Google?

     11:59AM 13   A.  I don't believe we did.

     11:59AM 14   Q.  With regard to their other trademark, their phrase "vacuum

     11:59AM 15   assisted closure".  Did you ever buy space for that on Google?

     11:59AM 16   A.  I don't believe we did.

     11:59AM 17   Q.  With regard to the phrase "negative pressure wound

     11:59AM 18   therapy" which your company has been given permission by

     11:59AM 19   Medicare to use and bill for, did you buy space on Google for

     12:00PM 20   that?

     12:00PM 21   A.  To my knowledge, yes we did.

     12:00PM 22   Q.  If KCI had wanted to, could they have also bought space

     12:00PM 23   for that phrase?

     12:00PM 24   A.  They still can.

     12:00PM 25   Q.  And anybody other people who might be involved in that
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     12:00PM  1   business, could they do the same?

     12:00PM  2   A.  Correct.

     12:00PM  3   Q.  From your standpoint, do you know of anything wrong with

     12:00PM  4   that?

     12:00PM  5   A.  No, sir.

     12:00PM  6   Q.  One of the questions that Mr. Macon asked you about last

     12:00PM  7   week was something that said, quote, consider a better

     12:00PM  8   alternative.  And you said that you would say that the BlueSky

     12:00PM  9   Versatile 1 using the Chariker-Jeter kit is a better

     12:01PM 10   alternative than the KCI Wound VAC with the black foam sponge.

     12:01PM 11   Why do you believe that the Versatile 1 is a better

     12:01PM 12   alternative than the VAC with the black sponge foam?

     12:01PM 13   A.  In my opinion from, you know, going on wound rounds,

     12:01PM 14   seeing dressings changed, and talking directly with

     12:01PM 15   clinicians, some of them who will be here to testify, I've

     12:01PM 16   experienced and seen directly patients not experiencing pain

     12:01PM 17   when they get their dressing changed, directly knowing that

     12:01PM 18   the cost for BlueSky equipment is less.  To me, when you're

     12:01PM 19   addressing the needs of the patient, you're giving doctors/

     12:01PM 20   nurses a choice.  To me it's a better alternative.  That's my

     12:01PM 21   opinion.

     12:01PM 22   Q.  If a doctor or nurse wants to use a KCI VAC for whatever

     12:01PM 23   reason --

     12:01PM 24   A.  Yes, sir.

     12:01PM 25   Q.  -- is BlueSky doing anything to prevent them from doing
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     12:01PM  1   that?

     12:01PM  2   A.  Not at all.  We always say do what's best for the patient.

     12:02PM  3   Q.  Is BlueSky trying to prevent KCI from marketing its VAC

     12:02PM  4   and selling its VAC and doing whatever it wants to to make

     12:02PM  5   it's VAC available to other people?

     12:02PM  6   A.  No, sir.

     12:02PM  7   Q.  Does BlueSky simply want a right to compete with its

     12:02PM  8   product so if health care providers want that they can have

     12:02PM  9   it, too?

     12:02PM 10   A.  Yes, sir.

     12:02PM 11            MR. McCLANAHAN:  Thank you, Your Honor.  I'll pass

     12:02PM 12   the witness.

     12:02PM 13            THE COURT:  Okay.  Ladies and gentlemen, we'll take

     12:02PM 14   our noon break and we'll be back here at 1:35.  1:35.

     12:02PM 15   Everyone rise for the jury and, Mr. Ramirez, please lead the

     12:02PM 16   jury out.  Thank you so much.

     12:02PM 17       (Jury out.

     12:03PM 18            THE COURT:  Thank you.  You may step down,

     12:03PM 19   Mr. Johnson.

     12:03PM 20            THE WITNESS:  Thank you, sir.

     12:03PM 21            THE COURT:  Everyone be seated a second.  The young

     12:03PM 22   lawyers working with me have looked at this opinion issue and

     12:03PM 23   this estimate issue and they've looked at the Pizza Hut case

     12:03PM 24   and this is a quote, bold assertions of superiority or general

     12:03PM 25   statements of opinion cannot form the basis of a Lanham Act
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     12:03PM  1   liability.  Rather the statements at issue must be specific --

     12:03PM  2   must be a specific and measurable claim capable of being

     12:03PM  3   proved false or of being reasonably interpreted as a statement

     12:03PM  4   objective fact.

     12:03PM  5            With that, it would seem to me that rather than being

     12:04PM  6   opinion where you say we estimate you can save $100,000 to

     12:04PM  7   $500,000, that looks like something that -- that should be

     12:04PM  8   subject to proof, by estimate at least.  So, my -- my view

     12:04PM  9   would be that I would strike this chart, but I'm going let you

     12:04PM 10   guys get me some stuff if you want to and we'll be back here

     12:04PM 11   about twenty after and I'll talk to you about it.  But any --

     12:04PM 12   any other case is fine.  In the Pizza Hut case where pizza

     12:04PM 13   said better ingredients, better pizza, that's an unverifiable

     12:04PM 14   opinion, better ingredients, better pizza.  I think where you

     12:04PM 15   give an estimate of savings, that's something that's

     12:04PM 16   verifiable.  Now, I just -- that's our initial research.

     12:04PM 17            MR. McCLANAHAN:  Your Honor, I think you've -- I

     12:04PM 18   think you're -- I think you're correct in what you said.  The

     12:05PM 19   question that I raised -- and I do believe Pizza Hut is the

     12:05PM 20   right case.  The question I raised earlier is simply whether

     12:05PM 21   or not that was an opinion or whether it was a statement of

     12:05PM 22   fact.  I realize it can go either way and so if the Court has

     12:05PM 23   determined that it is more like a statement of fact, then,

     12:05PM 24   certainly, I don't challenge that I'm not going to have any

     12:05PM 25   more new law for you on that point.
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     12:05PM  1            I would remind the Court, however, that just a few

     12:05PM  2   minutes ago we had a totally different exhibit that was based

     12:05PM  3   upon numbers from that hospital --

     12:05PM  4            THE COURT:  Right.  And I saw that.

     12:05PM  5            MR. McCLANAHAN:  Same conclusions.

     12:05PM  6            THE COURT:  Okay.  That came in and that's subject to

     12:05PM  7   verification, cross-examination, whatever.

     12:05PM  8            MR. McCLANAHAN:  Thank you, sir.

     12:05PM  9            THE COURT:  Thank you.  So, I will strike though this

     12:05PM 10   exhibit without -- but I will allow the -- of course, the

     12:05PM 11   testimony from the comparison that Mr. Johnson talked about.

     12:05PM 12            MR. McCLANAHAN:  Thank you, Your Honor.

     12:05PM 13            THE COURT:  Okay.  Anything else?

     12:05PM 14            MR. MACON:  No, Your Honor.

     12:05PM 15            THE COURT:  Okay.  I don't need you here then at

     12:05PM 16   1:20.  You can be here at 1:30.

     12:06PM 17            MR. MACON:  Thank you very much.

     12:06PM 18            THE COURT:  Thank you very much.

     12:06PM 19       (Recess.
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          1               (Change of court reporters.)

 1:34:48PM2               (June 29, 2006.)

 1:34:48PM3               (Jury not present.)

 1:38:53PM4               THE COURT:  Thank you.  Please be seated.

 1:38:54PM5               You can sit there, Mr. Johnson, so you don't have to

 1:38:57PM6     get into that contraption.

 1:39:02PM7               You have passed the witness; is that right, Mr.

 1:39:03PM8     McClanahan?

 1:39:05PM9               MR. MCCLANAHAN:  Yes, sir.  I would like to announce

 1:39:07PM0     the exhibit numbers on those kits.

 1:39:08PM1               THE COURT:  Yes, if you would tell them.

 1:39:11PM2               MR. MCCLANAHAN:  The Wooding-Scott kit is Defendant

 1:39:13PM3     319.

 1:39:14PM4               THE COURT:  Let me get this down.  Wooding-Scott kit

 1:39:19PM5     is defendant what?

 1:39:21PM6               MR. MCCLANAHAN:  319.

 1:39:22PM7               THE COURT:  Okay.

 1:39:23PM8               MR. MCCLANAHAN:  The Chariker-Jeter kit is Defendant

 1:39:27PM9     320.

 1:39:31PM0               THE COURT:  Defendant 320.

 1:39:33PM1               MR. MCCLANAHAN:  The Kremlin kit is Defendant 325.

 1:39:41PM2               THE COURT:  Oh, sorry.  Kit 325.

 1:39:43PM3               MR. MCCLANAHAN:  And the four items from the Las

 1:39:46PM4     Vegas trade show are Defendant 328, and 328-A, C and D, D as

 1:39:55PM5     in dog.
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 1:39:56PM1               MR. MACON:  Excuse me.

 1:39:57PM2               MR. MCCLANAHAN:  No.  That's not right.

 1:40:00PM3               FEMALE SPEAKER:  328 --

 1:40:05PM4               MR. MACON:  Mr. McClanahan, you said the Las Vegas

 1:40:07PM5     trade show.  That's what lost me.  Would you like to delete

 1:40:10PM6     that?

 1:40:12PM7               MR. MCCLANAHAN:  Well, I am not sure what I am

 1:40:14PM8     saying now.  I am getting --

 1:40:16PM9               THE COURT:  Okay.  Do you want to wait on 328?

 1:40:18PM0               MR. MCCLANAHAN:  Yes, sir.

 1:40:18PM1               THE COURT:  Okay.  We will wait on 328.  Any

 1:40:20PM2     questions about these others?

 1:40:22PM3               MR. MACON:  (Indicating.)

 1:40:23PM4               THE COURT:  Okay.  One minute, Ralph.  Ralph, one

 1:40:26PM5     minute, if you would.

 1:40:28PM6               So with that, you are ready to begin, Mr. Sadler?

 1:40:31PM7               MR. SADLER:  Yes, sir.

 1:40:31PM8               THE COURT:  And maybe you could, Mr. Sadler, if you

 1:40:35PM9     could pick up those kits, if you would, and maybe give them

 1:40:40PM0     back.

 1:40:40PM1               MR. SADLER:  I am going to use them.

 1:40:41PM2               THE COURT:  You are going to use them?

 1:40:44PM3               MR. SADLER:  Yes, sir.

 1:40:44PM4               THE COURT:  Okay.  You are going to use them.

 1:40:45PM5               Okay.  In regard to the chart, I think I am just
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 1:40:47PM1     going to tell the jury just briefly that the chart that was

 1:40:50PM2     used to talk about the costs that could be saved, that where

 1:40:57PM3     Mr. McClanahan wrote on the chart, and the testimony relating

 1:41:00PM4     to that particular chart are stricken and can't be considered.

 1:41:04PM5     That's all I am going to say.

 1:41:06PM6               Now, you talked about giving me an instruction -- or

 1:41:09PM7     we have talked about an instruction in regard to the trademark

 1:41:14PM8     issue.

 1:41:15PM9               MR. MACON:  Yes, Your Honor, and I don't have one

 1:41:17PM0     yet.

 1:41:17PM1               THE COURT:  Okay.

 1:41:18PM2               MR. MACON:  And I will have to see what happens.  I

 1:41:19PM3     have got something brief and I will --

 1:41:22PM4               THE COURT:  Okay.  And, you know, we don't have to

 1:41:23PM5     give it until later, so --

 1:41:24PM6               MR. MACON:  That's fine.  Thank you, Your Honor.

 1:41:25PM7               THE COURT:  -- there is no rush.

 1:41:26PM8               Okay.  I think we are ready to bring the jury in.

 1:41:28PM9     Thank you, Mr. Johnson.  And let's all rise for the jury.

 1:41:58PM0               (Jury enters courtroom.)

 1:41:59PM1               THE COURT:  Okay.  Everybody may be seated.  Thank

 1:42:00PM2     you very much.  Ladies and gentlemen, I hope you had a good

 1:42:03PM3     lunch.  And we are now ready for Mr. Sadler to ask questions

 1:42:08PM4     of Mr. Johnson, and both -- everyone has done a good job of

 1:42:12PM5     keeping your voice up, but everyone remember to speak in a
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 1:42:15PM1     loud, clear voice as you are asking questions and answering

 1:42:17PM2     questions.

 1:42:18PM3               MR. SADLER:  Yes, sir.

 1:42:18PM4               THE COURT:  Thank you, Mr. Sadler.  And you may

 1:42:20PM5     begin.

 1:42:20PM6               And, Mr. Johnson, if you will give Mr. Sadler your

 1:42:23PM7     attention.

 1:42:23PM8               MR. SADLER:  Thank you, Your Honor.

 1:42:25PM9                            *-*-*-*-*-*-*-*

 1:42:25PM0                           CROSS EXAMINATION

 1:42:26PM1     BY MR. SADLER:

 1:42:26PM2     Q.  Mr. Johnson, the first thing I want to do is be sure that

 1:42:29PM3     we are very, very clear about a question you were asked not

 1:42:32PM4     this morning, but all the way back, it seems like a week ago

 1:42:36PM5     or so, so I want to direct your attention to some questions

 1:42:39PM6     Mr. Macon asked you about receiving severance payments.

 1:42:42PM7     A.  Yes, sir.

 1:42:43PM8     Q.  I understood you correctly that what you got, to your

 1:42:46PM9     recollection, was two months' pay and about a month's worth of

 1:42:50PM0     vacation when you separated in January 2002?

 1:42:53PM1     A.  To the best of my recollection, it was something like

 1:42:58PM2     that.

 1:42:58PM3     Q.  All right.  And you have also given us testimony that if

 1:43:01PM4     we come forward in June of 2002, that's a time period that you

 1:43:04PM5     were having discussions with Mr. Weston and going to this
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 1:43:08PM1     trade show; is that right?

 1:43:09PM2     A.  Yes, sir.

 1:43:10PM3     Q.  So am I correct, you were not receiving any pay, whether

 1:43:13PM4     it was severance, vacation or otherwise, in June of 2002 from

 1:43:17PM5     Medela, right, sir?

 1:43:18PM6     A.  No, sir.  Nothing at all.

 1:43:19PM7     Q.  All right.  Good.  Now that we are clear about that, let's

 1:43:22PM8     talk about something else.  You understand, I am sure you

 1:43:28PM9     understand that your company is accused in this case by KCI of

 1:43:34PM0     conspiring with Medela to infringe a patent; you understand

 1:43:38PM1     that claim is being made?

 1:43:40PM2     A.  Yes, I do.

 1:43:44PM3     Q.  And you understand that a similar claim is being made that

 1:43:45PM4     Medela has worked with you to encourage you, persuade you and

 1:43:49PM5     help you infringe a patent; you understand that claim is being

 1:43:53PM6     made?

 1:43:53PM7     A.  Yes, sir.

 1:43:54PM8     Q.  All right.  Well, then, let's talk about that.  You would

 1:43:58PM9     agree with me, sir, that just like all of these gauze and

 1:44:02PM0     tubes and everything else that Mr. McClanahan asked you about

 1:44:05PM1     in your three kits, the pump that your company has been buying

 1:44:10PM2     from Medela is just another component in a system that you and

 1:44:15PM3     your company put together; isn't that right?

 1:44:17PM4     A.  That is true.

 1:44:19PM5     Q.  No different than the tubes and the gauze from Smith &
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 1:44:21PM1     Nephew and anything like that, right, sir?

 1:44:23PM2     A.  We conceivably could get any pump that was approved to do

 1:44:26PM3     that.

 1:44:28PM4     Q.  And I think you also buy canisters, which are just an

 1:44:32PM5     accessory to the pump, do you not?

 1:44:34PM6     A.  We buy disposable canisters from another company.

 1:44:39PM7     Q.  Totally different company?

 1:44:41PM8     A.  Yes.

 1:44:41PM9     Q.  And that's just another component, isn't it, sir?

 1:44:43PM0     A.  Yes, sir.

 1:44:44PM1     Q.  Now, I want to talk to you about whether there is an

 1:44:48PM2     agreement of any kind and has been an agreement of any kind

 1:44:52PM3     about anything between BlueSky and Medela, so let's talk about

 1:44:56PM4     that.

 1:44:57PM5               MR. SADLER:  Could we have Defendant's 117, please.

 1:45:02PM6     And if we could go -- this is Defendant's 117, and if we could

 1:45:06PM7     go to the second page.

 1:45:11PM8     BY MR. SADLER:

 1:45:11PM9     Q.  You recognize this, Mr. Johnson, as the purchase agreement

 1:45:16PM0     of -- you can take a moment to look at that -- between BlueSky

 1:45:20PM1     and Medela?

 1:45:21PM2     A.  Correct.

 1:45:21PM3     Q.  Now, I understand this was signed before you joined

 1:45:26PM4     BlueSky back in July 2002, right?

 1:45:29PM5     A.  Correct.
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 1:45:30PM1               MR. SADLER:  If we could go to the signature page,

 1:45:31PM2     just to verify when it was signed.  Right there, if we could

 1:45:37PM3     highlight that.

 1:45:38PM4     BY MR. SADLER:

 1:45:38PM5     Q.  Mr. Weston signed this in July of 2002, right, sir?

 1:45:41PM6     A.  Yes, sir.

 1:45:42PM7     Q.  And so when you joined BlueSky, this agreement is already

 1:45:46PM8     in place, isn't it?

 1:45:47PM9     A.  Yes.

 1:45:48PM0     Q.  And you understood, I am sure, as a businessman, that this

 1:45:51PM1     is a binding contract between your company, BlueSky, and my

 1:45:56PM2     client, Medela; you understood that, didn't you?

 1:45:59PM3     A.  It is a supply agreement.

 1:46:00PM4     Q.  Right, sir.  And it is not just a supply agreement.  This

 1:46:03PM5     is a legal, binding contract, isn't it?

 1:46:05PM6     A.  Yes, sir.

 1:46:07PM7     Q.  And I am sure you would agree, as a businessman, that if

 1:46:14PM8     you or your company signed a legal, binding contract, we can

 1:46:16PM9     expect you to live up to what you promised to do, just like

 1:46:20PM0     you expect Medela to live up to what it promised to do?

 1:46:23PM1     A.  Yes.  It is good business.

 1:46:24PM2     Q.  All right.  Let's look at what the promises are.  If we

 1:46:28PM3     could first go to Section 5, the term.

 1:46:31PM4               Now, remind us just briefly, when did you officially

 1:46:34PM5     join the BlueSky organization?  Just remind us of that
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 1:46:41PM1     approximate date.

 1:46:42PM2     A.  Officially, one could state not until 2003, I mean, even

 1:46:46PM3     though I was remotely involved off and on during 2002.

 1:46:50PM4     Q.  Okay.  Well, that's fine.  Some time in 2003.

 1:46:52PM5     A.  Uh-huh.

 1:46:52PM6     Q.  It is not important what month and day.  You understood --

 1:46:54PM7               MR. SADLER:  If we could highlight Section 5.

 1:46:57PM8     BY MR. SADLER:

 1:46:56PM9     Q.  You understood when you joined the organization that what

 1:47:00PM0     Mr. Weston had agreed to, as president of BlueSky, back in

 1:47:04PM1     July of 2002 was a two-year contract.

 1:47:08PM2               You understood that.  And if we can look at that

 1:47:10PM3     right there, right there at the first line:  Agreement shall

 1:47:13PM4     be in full force and effect until the second anniversary.  You

 1:47:16PM5     understood that?

 1:47:17PM6     A.  Yes, sir.

 1:47:17PM7     Q.  So when Mr. Weston signed this deal in July of 2002, it

 1:47:22PM8     was good for two years, wasn't it?

 1:47:24PM9     A.  Yes, it was.

 1:47:25PM0     Q.  Now, it could be ended sooner, and if we could just look

 1:47:30PM1     right down there at the very next sentence, it talks about it

 1:47:34PM2     will continue for successive one-year periods unless somebody

 1:47:39PM3     gives notice at least 30 days ahead of time; you saw that?

 1:47:42PM4     A.  Correct.

 1:47:42PM5     Q.  And would it be fair to say that you, as a businessman,
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 1:47:44PM1     would expect Medela to honor this contract for at least the

 1:47:50PM2     first two years, and then if at some time they were going to

 1:47:54PM3     decide it was going to end, they would at least give you 30

 1:47:57PM4     days' notice?

 1:47:57PM5     A.  Yes, sir.

 1:47:58PM6     Q.  Wouldn't you expect Medela to keep its contractual promise

 1:48:01PM7     to you in that regard?

 1:48:03PM8     A.  Like all the rest of our suppliers, yes, sir.

 1:48:06PM9     Q.  And, in fact, you know, and we don't need to look at it,

 1:48:08PM0     this contract also spells out that for a period of time you

 1:48:12PM1     guys were going to get as much as 120 days to make your

 1:48:16PM2     payments for products you ordered, right?

 1:48:19PM3     A.  Correct.

 1:48:19PM4     Q.  And I assume you expected Medela to honor that promise,

 1:48:22PM5     however it was described in the document, didn't you?

 1:48:24PM6     A.  Yes, sir.

 1:48:25PM7     Q.  And you -- and by "you," I mean BlueSky --

 1:48:29PM8     A.  Uh-huh.

 1:48:29PM9     Q.  -- you all made promises back to Medela, did you not, in

 1:48:32PM0     this document?

 1:48:33PM1     A.  Yes, sir.

 1:48:37PM2     Q.  And I take it that you would hope that you would do your

 1:48:38PM3     best to live up to those promises, wouldn't you?

 1:48:40PM4     A.  Absolutely.

 1:48:41PM5     Q.  Just like you would expect Medela to live up to its
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 1:48:44PM1     promises, wouldn't you?

 1:48:45PM2     A.  That's correct.

 1:48:46PM3     Q.  Let's look, then, at paragraph 11.

 1:48:53PM4               MR. SADLER:  And if we could go to paragraph 11-B,

 1:48:57PM5     and just highlight -- actually, if we could just highlight 11

 1:49:00PM6     all the way down to 11-B.

 1:49:06PM7     BY MR. SADLER:

 1:49:06PM8     Q.  All right.  You understand in a contract, a covenant is

 1:49:08PM9     another word for a promise?

 1:49:10PM0     A.  Correct.

 1:49:11PM1     Q.  And buyer is you, "you" meaning BlueSky.  This is

 1:49:15PM2     something you are promising to do?

 1:49:16PM3     A.  Yes, sir.

 1:49:16PM4     Q.  And one of the things you promised to do --

 1:49:18PM5               MR. SADLER:  If we could highlight now paragraph B,

 1:49:20PM6     so we can all focus on that.

 1:49:26PM7     BY MR. SADLER:

 1:49:26PM8     Q.  Your company promised, did it not, that you wouldn't do

 1:49:30PM9     anything with the product you bought from Medela in any manner

 1:49:34PM0     which infringes a patent.  You promised that, didn't you?

 1:49:38PM1     A.  We don't feel that we do.

 1:49:40PM2     Q.  Absolutely.

 1:49:40PM3     A.  Certainly.

 1:49:40PM4     Q.  And that's my question.  Up to this day, is it your

 1:49:43PM5     testimony, is it your belief that you have kept that binding,
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 1:49:48PM1     legal promise to Medela?

 1:49:50PM2     A.  Yes, sir.

 1:49:55PM3     Q.  Now, let's talk just a minute --

 1:49:58PM4               MR. SADLER:  Go back to the signature page, please.

 1:50:02PM5     BY MR. SADLER:

 1:50:02PM6     Q.  Now, there was some testimony in response to Mr. Macon's

 1:50:05PM7     questions about the termination, and I want to ask you about

 1:50:07PM8     that.

 1:50:08PM9     A.  Uh-huh.

 1:50:08PM0     Q.  So this was signed July 2002, as we see there.  So the

 1:50:13PM1     first time it would come up for renewal is two years later,

 1:50:16PM2     July 2004, right?

 1:50:18PM3     A.  That is correct.

 1:50:19PM4     Q.  And it was renewed, was it not?

 1:50:21PM5     A.  Yes, sir.  It was.

 1:50:22PM6     Q.  And it would come up again thereafter for renewal July

 1:50:26PM7     2005, wouldn't it?

 1:50:27PM8     A.  Yes, sir.

 1:50:28PM9     Q.  And it was renewed at that time, wasn't it?

 1:50:30PM0     A.  Yes, sir.

 1:50:30PM1     Q.  And the next time it would come up for renewal is July

 1:50:34PM2     2006, right, sir?

 1:50:35PM3     A.  Correct.

 1:50:35PM4     Q.  So the only reason we are dealing with July, it doesn't

 1:50:38PM5     have anything to do with the trial date, it has to do with the
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 1:50:40PM1     fact that when we first signed it, right?

 1:50:42PM2     A.  Nothing at all.  We dealt with the same thing twice

 1:50:45PM3     before.

 1:50:45PM4     Q.  All right.  Now, the difference is, if Medela, for

 1:50:49PM5     whatever reason, or you, for whatever reason, you, BlueSky,

 1:50:52PM6     chose not to renew it, the only thing that you are obligated

 1:50:55PM7     to do or we were obligated to do is give you at least 30 days'

 1:51:00PM8     notice in advance; isn't that right?

 1:51:05PM9     A.  Absolutely.

 1:51:05PM0     Q.  And I believe you saw, I believe it was Plaintiff's

 1:51:05PM1     Exhibit 634, Medela, in fact, gave your company a little bit

 1:51:08PM2     more than 30 days' notice that it was not going to be renewed,

 1:51:12PM3     right, sir?

 1:51:13PM4     A.  That is correct.

 1:51:14PM5     Q.  They did tell you, did they not, that if you had orders in

 1:51:16PM6     the pipeline that those would be honored?

 1:51:18PM7     A.  That's good business, and they did say that.

 1:51:21PM8     Q.  All right.  Let's move on to something else.  I assume you

 1:51:27PM9     also understand, as I talked about a minute ago, as part of

 1:51:33PM0     this conspiracy to infringe, you understand that what is being

 1:51:39PM1     claimed is that there was an agreement between Medela and

 1:51:42PM2     BlueSky to run off and infringe a patent, right, sir?

 1:51:45PM3     A.  That's what they say.

 1:51:47PM4     Q.  Now, the pump is what you buy from Medela, correct?

 1:51:51PM5     A.  Correct.
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 1:51:51PM1     Q.  And I think there is actually one other item in this

 1:51:56PM2     Kremlin kit, which is 325.  There is actually another small

 1:52:00PM3     item in this Kremlin kit, isn't there, that you do also buy

 1:52:04PM4     from Medela?

 1:52:05PM5     A.  Yes, sir.

 1:52:05PM6     Q.  And it is this little gizmo right here?

 1:52:08PM7     A.  Correct.

 1:52:08PM8     Q.  You have been in this business a long time.  What is this?

 1:52:11PM9     A.  That is a breast shell that would be used to attach to a

 1:52:15PM0     breast pump.  Its purpose is designed to remove bodily fluids,

 1:52:20PM1     of which breast milk is a bodily fluid, so it is used within

 1:52:23PM2     the scope of its intended use.

 1:52:25PM3     Q.  This thing, though, cannot only be used with your kit, but

 1:52:29PM4     it can be used with other Medela products sold to other

 1:52:32PM5     people, can't it?

 1:52:33PM6     A.  Breast pump kits, and you can use it with other company's

 1:52:38PM7     breast pumps, if you were so inclined.

 1:52:41PM8     Q.  All right.  Now, other than this, which is part of only

 1:52:43PM9     the Kremlin kit, which is this Defendant's 325, and that pump,

 1:52:47PM0     everything else in this -- in the Wooding-Scott kit, in the

 1:52:52PM1     Chariker-Jeter complete kit, and everything else in the

 1:52:55PM2     Kremlin kit, you buy from somebody else, don't you?

 1:52:58PM3     A.  That is correct.

 1:52:59PM4     Q.  And you would agree with me, sir, that nobody from Medela

 1:53:03PM5     has ever told you or worked with you to tell you how to put
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 1:53:06PM1     together any of these kits, have they?

 1:53:08PM2     A.  Never.

 1:53:09PM3     Q.  Never told you who to buy it from, how to use it, which

 1:53:12PM4     one of these to select and how to put it together, right?

 1:53:14PM5     A.  Absolutely not.

 1:53:17PM6     Q.  And further, I think you would probably also agree with me

 1:53:21PM7     that with respect to -- and I need to focus on this for a

 1:53:24PM8     minute.  There is also, we have this conspiracy to infringe,

 1:53:28PM9     and we have this claim that we have encouraged you to

 1:53:32PM0     infringe.  We also have this claim, I believe, about

 1:53:35PM1     conspiracy to put out false advertisements.

 1:53:39PM2               You understand they are making that claim?

 1:53:42PM3     A.  I don't understand it at all.  I mean, I don't mean to be

 1:53:45PM4     disrespectful, but I find it --

 1:53:46PM5     Q.  That's not my question.  My question is, you understand,

 1:53:49PM6     right or wrong -- and that's for the jury to decide --

 1:53:52PM7     A.  Yes, sir.

 1:53:52PM8     Q.  -- that claim is being made?

 1:53:54PM9     A.  I understand that claim is being made.

 1:53:55PM0     Q.  All right.  But as you have testified, as Mr. Weston has

 1:53:58PM1     testified, when it came to designing, writing, editing,

 1:54:04PM2     putting together all of these advertisements we saw, that has

 1:54:07PM3     been you, Mr. Weston, and your colleagues at BlueSky, right?

 1:54:12PM4     A.  Completely.

 1:54:13PM5     Q.  Medela has played no part in that, have they, sir?
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 1:54:15PM1     A.  Absolutely not.

 1:54:15PM2     Q.  Medela doesn't get with you and work with you on promotion

 1:54:19PM3     and marketing, do they, sir?

 1:54:20PM4     A.  No, sir.

 1:54:20PM5     Q.  It simply has never happened, has it?

 1:54:24PM6     A.  Not ever.

 1:54:24PM7     Q.  And we had all of this discussion about the Google and I

 1:54:28PM8     learned a lot of stuff about Google and dot-com.

 1:54:31PM9               You all did that?  Medela didn't have anything to do

 1:54:33PM0     with that, did they?

 1:54:36PM1     A.  No.  Nothing.

 1:54:37PM2     Q.  Whatever you decided to do about Google, whatever you

 1:54:40PM3     decided to do about NPWT.com, that was you, that was Mr.

 1:54:45PM4     Weston, that was your colleagues?  Medela had nothing to do

 1:54:51PM5     with that, did they?

 1:54:52PM6     A.  That is correct.

 1:54:53PM7     Q.  Now, there was something else that came up, and we need to

 1:54:56PM8     put up -- you recall Mr. Macon was asking you about, did you

 1:54:59PM9     have discussions at some point with Medela about whether

 1:55:03PM0     Medela was going to get into the wound market?

 1:55:06PM1     A.  Right.

 1:55:07PM2     Q.  He asked you about that, and he put up your deposition

 1:55:09PM3     testimony?

 1:55:09PM4     A.  Right.

 1:55:11PM5     Q.  Now, we went through it kind of quickly, but I want to go

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2629

                                       JOHNSON - CROSS

 1:55:13PM1     back to that, because I found that very interesting.

 1:55:14PM2               MR. SADLER:  Could we put that back up?

 1:55:16PM3               THE WITNESS:  Okay.

 1:55:16PM4               MR. SADLER:  And do you mind if we -- can we dim the

 1:55:19PM5     light ever so slightly?

 1:55:21PM6               THE COURT:  Okay.  Just ever so slightly.

 1:55:23PM7               MR. MACON:  Can you tell us a page?

 1:55:26PM8               MR. SADLER:  This is the same thing you put up.

 1:55:27PM9               MR. MACON:  I don't remember the pages.

 1:55:28PM0               MR. SADLER:  It looks like page 221 --

 1:55:31PM1               MR. MACON:  Thank you.

 1:55:31PM2               MR. SADLER:  -- of his July 2005 deposition.

 1:55:34PM3               MR. MACON:  Thank you very much.

 1:55:37PM4     BY MR. SADLER:

 1:55:37PM5     Q.  Okay.  And I want to go back to this, because we went

 1:55:39PM6     through it kind of quickly when you were talking about it with

 1:55:45PM7     Mr. Macon.

 1:55:45PM8               So the question here is, have there been discussions

 1:55:46PM9     between your company and Medela, not about working together to

 1:55:51PM0     attack KCI, but whether Medela is going to go off and get into

 1:55:54PM1     the market itself?  Do you understand that?

 1:55:56PM2     A.  Correct.

 1:55:57PM3     Q.  And I want to focus now on line 19 -- which is your

 1:56:01PM4     testimony that you gave to Mr. Macon when he took your

 1:56:04PM5     deposition, and again here -- is that what you were told was
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 1:56:09PM1     that Medela, they were actually selling and going to sell to

 1:56:14PM2     one of your competitors.  Right, sir?

 1:56:17PM3     A.  Yes.

 1:56:17PM4     Q.  And if we go down, if there is any doubt, go down to the

 1:56:20PM5     bottom of the page, there is all of this discussion about

 1:56:24PM6     ignoring Mr. Macon's head.  We need to go down below that.

 1:56:27PM7               Okay.  Here we are.  The general discussion or

 1:56:30PM8     comment -- do you see where -- line 16?

 1:56:33PM9     A.  Yes, sir.

 1:56:35PM0     Q.  We are a customer of Medela.  That means you, BlueSky.

 1:56:37PM1     Medela is selling you stuff.  I think that's how you described

 1:56:40PM2     it in your deposition?

 1:56:41PM3     A.  Absolutely.

 1:56:42PM4     Q.  All right.  And what you find out is that Medela, again,

 1:56:49PM5     not talking to you about working together to go after KCI,

 1:56:53PM6     they are selling to one of your competitors, right, sir?

 1:56:55PM7     A.  Correct.

 1:56:55PM8     Q.  And you don't have any restriction; they are free to sell

 1:56:59PM9     their general-purpose pumps to anybody they want to; isn't

 1:57:02PM0     that right, sir?

 1:57:04PM1     A.  They have made it clear always that they will sell to

 1:57:06PM2     whoever they want to.

 1:57:11PM3               MR. SADLER:  I have no further questions.

 1:57:12PM4               THE COURT:  Thank you very much.

 1:57:18PM5               THE COURT:  Yes, sir.  Mr. Macon.
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 1:57:19PM1               MR. MACON:  Thank you, Your Honor.  May I hand these

 1:57:22PM2     off somewhere?

 1:57:23PM3               THE COURT:  Put them up here, would be perfect.

 1:57:25PM4               MR. MACON:  Great.  Thank you, Your Honor.

 1:57:26PM5               THE COURT:  Thank you so much.

 1:57:29PM6                           *-*-*-*-*-*-*-*

 1:57:29PM7                         REDIRECT EXAMINATION

 1:57:30PM8     BY MR. MACON:

 1:57:32PM9     Q.  Mr. Johnson, you are always very careful about your

 1:57:34PM0     testimony, aren't you?

 1:57:39PM1     A.  I don't know where you are going with that.  I try to

 1:57:41PM2     recite as best I can information that I have available at the

 1:57:44PM3     time --

 1:57:46PM4     Q.  You --

 1:57:45PM5     A.  -- yes, sir.

 1:57:46PM6     Q.  You remember when you were talking about meeting Mr. Ware

 1:57:50PM7     in Las Vegas, do you remember how you said Mr. Ware came up to

 1:57:55PM8     you at the trade show and came up to you a second time and had

 1:57:57PM9     two people, and then you had a man with --

 1:58:01PM0     A.  Yes.

 1:58:01PM1     Q.  -- a blue tie stand up?

 1:58:02PM2     A.  Yes.  I don't know for sure if it was him but there was

 1:58:05PM3     some other --

 1:58:05PM4     Q.  It is not.  He didn't work there.  So --

 1:58:09PM5     A.  Okay.
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 1:58:10PM1     Q.  Are you just assure about the rest of your testimony as

 1:58:13PM2     you were about that?

 1:58:14PM3     A.  Yes, sir.

 1:58:14PM4     Q.  Good.  That's what I figured.  Let's go now and talk about

 1:58:18PM5     the timing of this notice of termination and whether or not it

 1:58:23PM6     is just coincidence that it occurs in July.

 1:58:27PM7               Let's go back to Defendant's Exhibit 117.  And when

 1:58:31PM8     the lawyer for Medela was talking about it, he didn't go all

 1:58:34PM9     the way through.  Let's go to Section 5.

 1:58:37PM0               And do you recall he showed you the term, and he

 1:58:46PM1     showed you that it would be good for two years, with 30 days'

 1:58:51PM2     notice.  But that's not the only way and the only way that you

 1:58:55PM3     could be terminated, was it, or could have been terminated?

 1:58:59PM4     A.  I am not quite sure specifically where else in the

 1:59:02PM5     agreement, but I am sure --

 1:59:04PM6     Q.  Let me help you with that.  Okay?

 1:59:06PM7     A.  Okay.  Thanks.

 1:59:06PM8     Q.  Let's go to 6-B.

 1:59:10PM9     A.  Okay.

 1:59:10PM0     Q.  You see, that lawyer didn't ask you about that, but it

 1:59:16PM1     says that if in connection with any action or failure to act

 1:59:23PM2     by buyer -- that's buyer, BlueSky.  You understand that, don't

 1:59:26PM3     you?

 1:59:27PM4     A.  Yes, sir.

 1:59:27PM5     Q.  -- seller, that's Medela, becomes a party to any legal
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 1:59:31PM1     proceeding, then Medela may terminate -- or may effective upon

 1:59:38PM2     giving of written notice to buyer terminate this agreement.

 1:59:42PM3     Do you see that?

 1:59:42PM4     A.  Yes, sir.

 1:59:42PM5     Q.  Now, do you understand that to say that if because of your

 1:59:47PM6     actions Medela becomes a party to a lawsuit --

 1:59:52PM7     A.  Uh-huh.

 1:59:52PM8     Q.  -- then Medela has the right to terminate this contract on

 1:59:55PM9     30 days' notice?

 1:59:56PM0     A.  That's what that states, correct.

 1:59:58PM1     Q.  And so you recognized that Medela was sued in September of

 2:00:03PM2     2003?

 2:00:05PM3     A.  Yes.  They were sued at the same time that we were.

 2:00:08PM4     Q.  And so since 2003, Medela has had the right to terminate

 2:00:13PM5     this agreement at any time by giving 30 days' notice?  You

 2:00:17PM6     understand that, don't you?

 2:00:19PM7     A.  If they chose to do so, they could have, yes.

 2:00:21PM8     Q.  Okay.  So they could have terminated this October of 2003,

 2:00:26PM9     November of 2003, any month, couldn't they have?

 2:00:29PM0     A.  Correct.

 2:00:30PM1     Q.  But Medela chose not to terminate it based upon this.

 2:00:33PM2     Medela, rather, continued with this for over three years

 2:00:38PM3     after -- or about three years after they had been sued,

 2:00:41PM4     correct?

 2:00:42PM5     A.  Yes, sir.

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2634

                                      JOHNSON - REDIRECT

 2:00:43PM1     Q.  And then Medela decided that they would give notice on

 2:00:48PM2     about the end of this trial, that they would give notice that

 2:00:51PM3     would be effective to terminate about the end of this trial;

 2:00:53PM4     do you see that?

 2:00:55PM5     A.  Yes, I do.

 2:00:55PM6     Q.  And you understand that Medela didn't have to do that, do

 2:00:58PM7     you?  They could have terminated long before then?

 2:01:05PM8     A.  They could have terminated it at any point --

 2:01:05PM9     Q.  That's right.

 2:01:05PM0     A.  -- within following the language of the agreement.

 2:01:07PM1     Q.  That's right.  October, November, whenever?

 2:01:09PM2     A.  Yes, sir.

 2:01:09PM3     Q.  But they chose to do it about the last week of trial.  Now

 2:01:15PM4     let's talk about your medical expertise.

 2:01:20PM5     A.  Uh-huh.

 2:01:20PM6     Q.  Now, you early on said you don't have any medical

 2:01:23PM7     expertise, correct?

 2:01:24PM8     A.  Correct.  I don't.

 2:01:25PM9     Q.  And then -- but then I got confused, because you came back

 2:01:29PM0     and you started giving your opinions about whether a fistula

 2:01:33PM1     was a wound or not?

 2:01:33PM2     A.  Correct.

 2:01:34PM3     Q.  Do you remember doing that?

 2:01:35PM4     A.  Yes, I do.

 2:01:35PM5     Q.  And you don't have the medical expertise to give those
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 2:01:37PM1     opinions, do you?

 2:01:38PM2     A.  That's not entirely correct, Mr. Macon.  I have immersed

 2:01:41PM3     myself in this field for a great period of time.

 2:01:44PM4     Q.  Are you an expert?

 2:01:45PM5     A.  I am not an expert.  Of course not.

 2:01:47PM6     Q.  And you have talked a lot about Shelley Taylor, correct?

 2:01:49PM7     A.  Yes, sir.

 2:01:49PM8     Q.  And BlueSky has paid Shelley Taylor -- she has been paid

 2:01:52PM9     probably as much as any of your consultants, hasn't she?

 2:01:55PM0     A.  Yes, sir.

 2:01:56PM1     Q.  And you have talked about how she has had 30 years of

 2:01:58PM2     experience in wound care?

 2:02:01PM3     A.  Correct.

 2:02:02PM4     Q.  You talked about how she was an expert in the field?

 2:02:04PM5     A.  Yes, sir.

 2:02:05PM6     Q.  And so certainly you would trust her judgment about

 2:02:09PM7     whether a fistula was a wound or not more over yours; don't

 2:02:13PM8     you agree?

 2:02:14PM9     A.  I would say her opinion would be a better opinion than

 2:02:17PM0     mine.

 2:02:18PM1     Q.  Okay.  Well, let's suppose, assume with me Shelley Taylor

 2:02:22PM2     said under oath that a fistula is not a wound.  Then should

 2:02:27PM3     the jury believe you or should they believe Shelley Taylor?

 2:02:31PM4               MR. MCCLANAHAN:  Excuse me, Your Honor.

 2:02:31PM5               THE COURT:  I will sustain the objection.  Witnesses
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 2:02:35PM1     can't decide who is telling the truth.  That's up to the jury

 2:02:40PM2     to decide.

 2:02:41PM3               MR. MACON:  I didn't mean -- I'm sorry.  I didn't

 2:02:43PM4     mean for who is telling the truth, Your Honor.

 2:02:45PM5     BY MR. MACON:

 2:02:45PM6     Q.  Who do you believe has greater knowledge about wounds and

 2:02:49PM7     fistulas?

 2:02:50PM8               THE COURT:  Now you may ask that question.

 2:02:51PM9               MR. MACON:  Thank you, Your Honor.  I will get it

 2:02:53PM0     right, eventually.

 2:02:54PM1     BY MR. MACON:

 2:02:54PM2     Q.  Who has better knowledge about whether a fistula is a

 2:02:57PM3     wound or not?  You or Shelley Taylor?

 2:02:59PM4     A.  Oh, just as reps share information sometimes that doctors

 2:03:04PM5     and nurses don't have, I think that nonclinical people share

 2:03:07PM6     information that is not available, but I would certainly agree

 2:03:09PM7     that Shelley is a better expert about wound care than I am.

 2:03:15PM8     Q.  Okay.  Thank you.  Now, let's talk about, real briefly,

 2:03:20PM9     about your meeting with Mr. Ware in Las Vegas.

 2:03:28PM0     A.  Uh-huh.

 2:03:28PM1     Q.  Now, you have sat here through the entire trial, correct?

 2:03:29PM2     A.  Correct.

 2:03:29PM3     Q.  And you know that Mr. Ware, just prior to June of 2002,

 2:03:36PM4     Mr. Ware had been through three meetings with the people from

 2:03:39PM5     Medela?
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 2:03:41PM1     A.  Well, I was made aware of that in the course of this

 2:03:44PM2     litigation before; then I had no knowledge at all that anyone

 2:03:49PM3     had ever talked to --

 2:03:50PM4     Q.  I am not suggesting otherwise.

 2:03:52PM5     A.  Okay.

 2:03:52PM6     Q.  But you have sat here and you have heard that Mr. Ware

 2:03:54PM7     went to three meetings with Medela just prior to seeing you in

 2:04:00PM8     June of 2002 in Las Vegas?

 2:04:03PM9     A.  I believe that was the testimony, yes.

 2:04:06PM0     Q.  And you heard the testimony that one of the things that

 2:04:09PM1     Medela told Mr. Ware in those meetings was:  We would like to

 2:04:12PM2     sell you some of our pumps?

 2:04:14PM3               Do you remember hearing that?

 2:04:17PM4     A.  They are a supplier of suction pumps, yes.

 2:04:19PM5     Q.  Okay.  And so put yourself in Mr. Ware's mind.  He has

 2:04:25PM6     been seeing these Medela pumps, and Medela said:  We want to

 2:04:32PM7     sell these to you.  And he shows up in Las Vegas and he sees a

 2:04:35PM8     Medela pump with a name on it that says BlueSky.

 2:04:39PM9     A.  Uh-huh.

 2:04:40PM0     Q.  And you have listed a number of things, including wound

 2:04:44PM1     drainage?

 2:04:44PM2     A.  Yes, sir.

 2:04:46PM3     Q.  Do you understand how Mr. Ware might have thought that he

 2:04:48PM4     had been double-crossed?

 2:04:50PM5     A.  I don't know what Mr. Ware was thinking.
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 2:04:52PM1     Q.  Okay.  Okay.  Let me hand you Exhibit 687.

 2:05:01PM2               MR. MACON:  Mr. McClanahan, this is the one that was

 2:05:02PM3     in your -- that you had at the end of your notebook.

 2:05:05PM4               THE COURT:  This is a Plaintiff's Exhibit?

 2:05:07PM5               MR. MACON:  Plaintiff's Exhibit 687.

 2:05:09PM6               THE COURT:  Okay.

 2:05:10PM7               MR. MCCLANAHAN:  Do you have a copy --

 2:05:12PM8               MR. MACON:  Yes.  It is in the back.  It is the last

 2:05:15PM9     document you provided to us.

 2:05:17PM0               MR. MCCLANAHAN:  Thank you.

 2:05:21PM1     BY MR. MACON:

 2:05:21PM2     Q.  And this is a Medela document, isn't it?  I'm sorry.  This

 2:05:25PM3     is a BlueSky document?

 2:05:26PM4     A.  BlueSky document, yes, sir.

 2:05:29PM5               MR. MACON:  Trevor, if you could put this up.

 2:05:31PM6     BY MR. MACON:

 2:05:31PM7     Q.  And what this shows is where you have used some of your

 2:05:38PM8     ads, correct?

 2:05:38PM9     A.  Yes, sir.

 2:05:40PM0     Q.  And I believe you had told us that the $1 billion

 2:05:45PM1     market -- which is one of the ads which showed that you only

 2:05:49PM2     used that at one trade show; do you remember telling the jury

 2:05:51PM3     that?

 2:05:52PM4     A.  I believe I did say that.

 2:05:54PM5     Q.  Okay.  Well, did you mention to the jury when you told
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 2:05:57PM1     them that that you had that published as a part of Home Care

 2:06:02PM2     Magazine --

 2:06:05PM3     A.  Uh --

 2:06:03PM4     Q.  -- that has over 17,000 subscribers?

 2:06:07PM5     A.  I did not mention that, no.

 2:06:08PM6     Q.  But it is a fact, isn't it, you not only gave it at one

 2:06:11PM7     trade show; you also published that article in Home Care

 2:06:15PM8     Magazine, didn't you?

 2:06:15PM9     A.  This is a record of all of our advertising, which, of

 2:06:18PM0     course, I can't from memory recite, but it shows that we one

 2:06:22PM1     time put this ad in a Home Care Magazine, and I know from my

 2:06:28PM2     own personal experience I had it at one time at a med trade

 2:06:32PM3     show.

 2:06:32PM4     Q.  Okay.  Well, you didn't mean to leave the jury with the

 2:06:36PM5     impression that ad was only used one time in a trade show; you

 2:06:39PM6     also concede from your own records that you used it, you put

 2:06:40PM7     it -- published it in a magazine too?

 2:06:42PM8     A.  Yes.  This is what this document is.

 2:06:45PM9     Q.  Okay.  And then if you just look, if you look at --

 2:06:49PM0     remember tearing out healthy tissue.  Do you remember that is

 2:06:53PM1     another one of the ads that Dr. Reisetter said was misleading

 2:06:57PM2     and false?

 2:06:58PM3     A.  Yes.

 2:07:00PM4     Q.  And if you look there, there are well over a hundred

 2:07:03PM5     there, where you see that the circulation you have listed is
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 2:07:08PM1     well over 100,000 people?  Do you see that?

 2:07:13PM2     A.  Yes.  There are two -- two different journals, and they

 2:07:19PM3     are nursing journals, and the same ad appeared in like two

 2:07:24PM4     different issues or three different issues, depending on which

 2:07:29PM5     journal it was.

 2:07:30PM6     Q.  But this lists the circulation of the journals that you

 2:07:33PM7     published these in?

 2:07:34PM8     A.  Yes, it does.

 2:07:35PM9     Q.  And you used that "tearing out healthy tissue" a lot,

 2:07:39PM0     didn't you?

 2:07:40PM1     A.  As a percentage of other ads that we used, no, but I mean,

 2:07:42PM2     you could certainly create numbers that would say that that is

 2:07:48PM3     a lot.

 2:07:48PM4     Q.  Well over 100,000 people saw it?

 2:07:51PM5     A.  I don't know how many people saw it.  That may have been

 2:07:53PM6     the circulation of the magazine, but I don't read every ad in

 2:07:56PM7     every magazine that I pick up either, so --

 2:07:58PM8     Q.  Okay.  Let me just talk about two other subjects.

 2:08:02PM9     A.  Okay.

 2:08:03PM0     Q.  One, when you were making --

 2:08:03PM1               MR. MACON:  That's fine, Trevor.

 2:08:04PM2     BY MR. MACON:

 2:08:04PM3     Q.  When you were making your comparison about how much the

 2:08:09PM4     KCI product cost and how much the BlueSky product cost, did

 2:08:14PM5     you take into account that one of them may have been much more
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 2:08:19PM1     effective?

 2:08:21PM2     A.  I'm sorry?

 2:08:23PM3     Q.  Do you understand that all products are not equally

 2:08:25PM4     effective?

 2:08:27PM5     A.  I would assume that is probably true.

 2:08:29PM6     Q.  Okay.  And you understand that if the wound VAC were able

 2:08:34PM7     to get a patient out of the hospital a week earlier --

 2:08:39PM8     A.  Uh-huh.

 2:08:40PM9     Q.  -- then any difference in costs would be over, and the

 2:08:46PM0     wound VAC would be cheaper, if that scenario were true?

 2:08:49PM1     A.  Compared to other alternates --

 2:08:50PM2     Q.  Including the BlueSky product?

 2:08:53PM3     A.  That could be a scenario.

 2:08:55PM4     Q.  And did you take that into consideration?  Did you

 2:08:57PM5     analyze -- first, did you analyze in writing any difference in

 2:09:04PM6     the time of effective treatment?

 2:09:08PM7     A.  As a small company, we trusted the opinions of, you know,

 2:09:11PM8     the users and practitioners.

 2:09:13PM9     Q.  Is the answer no?

 2:09:14PM0     A.  The answer is no.

 2:09:15PM1     Q.  Okay.  You didn't do any investigation as to which,

 2:09:19PM2     whether the BlueSky or KCI were more effective in terms of

 2:09:23PM3     treatment, did you?

 2:09:24PM4     A.  Well, that's not entirely true, Mr. Macon.  Our first case

 2:09:27PM5     study was actually a product that the KCI device failed on at
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 2:09:32PM1     UCSD, and I physically attended, went on the rounds, talked to

 2:09:38PM2     the patient, and I was in the home with Ms. Taylor that

 2:09:40PM3     actually applied the product.  So that answer is not true, Mr.

 2:09:46PM4     Macon.

 2:09:46PM5     Q.  Well --

 2:09:49PM6               THE COURT:  If you can turn the lights back on.  I

 2:09:52PM7     just wanted Mr. Miller to turn the light back on.  That was my

 2:09:56PM8     signal.

 2:09:56PM9               Thank you, Mr. Miller.

 2:09:57PM0     BY MR. MACON:

 2:09:57PM1     Q.  Let me ask the question again --

 2:09:59PM2     A.  Okay.

 2:09:59PM3     Q.  -- and see if we get a correct answer.

 2:10:00PM4     A.  Uh-huh.

 2:10:00PM5     Q.  Did you assume, for purposes of your calculations, that

 2:10:03PM6     the treatment for a person using the VAC product would take

 2:10:05PM7     the same length of time that a person using the BlueSky

 2:10:08PM8     product?

 2:10:11PM9     A.  I believe we would typically expect similar time frames.

 2:10:15PM0     Q.  So that was your assumption, correct?

 2:10:16PM1     A.  Yes, sir.

 2:10:17PM2     Q.  Thank you.  Now, I was a little confused when you said

 2:10:27PM3     that you didn't memorize your sworn testimony.

 2:10:32PM4     A.  No, sir.

 2:10:32PM5     Q.  Okay.  I assume you told the truth in your sworn
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 2:10:35PM1     testimony?

 2:10:37PM2     A.  To the best of my ability, absolutely.

 2:10:39PM3     Q.  And you had an opportunity to review and make any changes

 2:10:43PM4     too?

 2:10:43PM5     A.  In depositions?

 2:10:45PM6     Q.  Yes, sir.

 2:10:48PM7     A.  Certainly.

 2:10:48PM8     Q.  Okay.  And you didn't make those changes, did you?

 2:10:51PM9     A.  I did make some changes to my depositions, you know, under

 2:10:57PM0     the direction of attorneys.

 2:10:59PM1     Q.  I am not interested in what your attorney did.

 2:11:02PM2     A.  Well, they said to review your testimony, and if there is

 2:11:04PM3     anything that you recall as being inaccurate or uncertain, to

 2:11:09PM4     denote that, which I did.

 2:11:10PM5     Q.  Now, if you tell the truth, do you always have to remember

 2:11:13PM6     what you have said?

 2:11:17PM7     A.  I tell the truth all the time.  I mean, I don't know what

 2:11:20PM8     you are getting at.

 2:11:21PM9     Q.  Well, let's just talk about another one you said today.

 2:11:25PM0     You told this jury that you recognized that vacuum-assisted

 2:11:31PM1     closure is a registered trademark of Kinetic Concepts?

 2:11:34PM2     A.  Yes, sir.

 2:11:35PM3     Q.  And you also told this jury that you recognize that

 2:11:40PM4     vacuum-assisted closure is a registered trademark of Kinetic

 2:11:44PM5     Concepts and you would never do anything to use that
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 2:11:51PM1     trademark?

 2:11:51PM2     A.  We at BlueSky would not.

 2:11:56PM3     Q.  Okay.  And that's not true, is it?

 2:12:02PM4     A.  Mr. Macon, it is true.  I, myself, nor anyone at BlueSky,

 2:12:06PM5     per our sales guidelines, have been instructed to not talk

 2:12:11PM6     about or use the competition's name.

 2:12:13PM7     Q.  Are you sure about that?

 2:12:16PM8     A.  From my perspective, absolutely.

 2:12:18PM9     Q.  Just as sure as anything you have said?

 2:12:20PM0     A.  If you are getting to something that one of our customers

 2:12:23PM1     said, I mean, we talked about, I can't control --

 2:12:28PM2     Q.  I am asking you, Tim Johnson.

 2:12:30PM3     A.  I do not believe that I have ever used the V.A.C.,

 2:12:32PM4     vacuum-assisted closure to market the BlueSky product.

 2:12:39PM5     Q.  Are you aware that BlueSky has paid Internet search

 2:12:44PM6     engines to direct to BlueSky's web site persons who use the

 2:12:47PM7     term vacuum-assisted closure?

 2:12:51PM8     A.  I do not know that for sure.

 2:12:53PM9     Q.  Let's see what you said the last time you were under oath.

 2:13:02PM0               MR. MACON:  That's --

 2:13:04PM1               MS. GULDE:  Look at the page-line.

 2:13:06PM2               MR. MACON:  I am messing things up badly.

 2:13:10PM3               MS. GULDE:  Page 202 --

 2:13:38PM4               MR. MACON:  I have apparently broken the machine,

 2:13:40PM5     Your Honor.
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 2:13:43PM1               THE COURT:  We will take our time.

 2:13:52PM2               MS. GULDE:  We could display it on the the Elmo.

 2:13:54PM3               MR. MACON:  Will you be able to get it?

 2:13:55PM4               TECHNICIAN:  Two minutes.

 2:13:57PM5               MR. MACON:  Do we have two minutes?

 2:14:00PM6               THE COURT:  Yes.  We have two minutes.

 2:15:26PM7               MR. MACON:  You had it.

 2:15:28PM8               (Videotape played.)

 2:15:29PM9     Q.  Have you had contact with Internet search engines?

 2:15:34PM0     A.  Me personally, no.

 2:15:35PM1     Q.  Are you aware that BlueSky has paid Internet search

 2:15:42PM2     engines to direct to BlueSky's web site persons who use the

 2:15:48PM3     term wound VAC, NPWT, or vacuum-assisted closure?

 2:15:54PM4     A.  Yes.

 2:15:54PM5               (Videotape ends.)

 2:15:56PM6               MR. MACON:  That will do it.

 2:15:57PM7               (Videotape continues.)

 2:15:57PM8     Q.  And do you know how much has been paid?

 2:15:58PM9               (Videotape ends.)

 2:16:00PM0               MR. MACON:  Thank you.  That's all I have, Your

 2:16:00PM1     Honor.

 2:16:01PM2               THE COURT:  Thank you very much.  Yes, sir.  Mr.

 2:16:03PM3     McClanahan.

 2:16:05PM4                            *-*-*-*-*-*-*-*

 2:16:05PM5                          RECROSS EXAMINATION
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 2:16:06PM1     BY MR. MCCLANAHAN:

 2:16:06PM2     Q.  The big word that he just put up there was the word "or."

 2:16:09PM3     Did you see that?

 2:16:10PM4     A.  Yes, sir.

 2:16:12PM5     Q.  You have already told us, that we saw some ads earlier

 2:16:15PM6     that apparently NWPT.com (sic) was a web site that you all

 2:16:20PM7     used, and so when you --

 2:16:22PM8     A.  Yes, sir.

 2:16:22PM9     Q.  -- when you answered that question yes, you are talking

 2:16:26PM0     about the disjunctive, or?  Did you use it -- were they paid

 2:16:31PM1     money to do search engines on NWPT (sic) or vacuum-assisted

 2:16:37PM2     closure, a yes to that is to either one, isn't it?

 2:16:40PM3     A.  Yes, sir.

 2:16:40PM4     Q.  You were not the person, as I understand it, who actually

 2:16:45PM5     dealt with the search engines anyway; it was Mr. Weston,

 2:16:46PM6     wasn't it?

 2:16:46PM7     A.  Yes.  I think I stated before, I don't know all of the

 2:16:49PM8     words that were used, and it wasn't my project, so --

 2:16:53PM9     Q.  And one last question with regard to Mr. Weston.  Mr.

 2:16:56PM0     Sadler asked you some questions about you and Mr. Weston and

 2:16:58PM1     recited this and that.  I won't go through the details.

 2:17:01PM2     A.  Uh-huh.

 2:17:01PM3     Q.  But from the time that BlueSky was incorporated until

 2:17:04PM4     now --

 2:17:06PM5     A.  Yes, sir.
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 2:17:06PM1     Q.  -- all of the activities that Richard Weston has been

 2:17:09PM2     involved in that you have testified about, were those in his

 2:17:13PM3     capacity as an individual, out apart from the company, or as

 2:17:17PM4     president of BlueSky?

 2:17:19PM5     A.  From day one, it has been a cooperative effort, he as the

 2:17:23PM6     president and with me contributing initially part-time and

 2:17:27PM7     then eventually full-time.

 2:17:29PM8     Q.  The reason I ask that, you understand that KCI has not

 2:17:33PM9     only sued BlueSky and Medela, they have also sued Richard

 2:17:37PM0     Weston as a human being, as an individual?

 2:17:39PM1     A.  I understand that.

 2:17:40PM2     Q.  And my question was simply to establish for the jury --

 2:17:42PM3     A.  Uh-huh.

 2:17:42PM4     Q.  -- whatever he did in this case, which we certainly do not

 2:17:45PM5     concede was wrong, is the action of the president of BlueSky,

 2:17:49PM6     not as an individual person, isn't it?

 2:17:51PM7     A.  That's true.

 2:17:53PM8               MR. MCCLANAHAN:  No further questions, Your Honor.

 2:17:54PM9               THE COURT:  Mr. Sadler?

 2:17:56PM0               MR. SADLER:  I have exactly one.

 2:17:57PM1               THE COURT:  Yes, sir.

 2:18:00PM2               MR. SADLER:  Well, maybe two.  I need to set this

 2:18:02PM3     up.

 2:18:02PM4               If we could have 519, Plaintiff's, please.

 2:18:08PM5                            *-*-*-*-*-*-*-*
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 2:18:08PM1                          RECROSS EXAMINATION

 2:18:08PM2     BY MR. SADLER:

 2:18:07PM3     Q.  You were asked just a few minutes ago to get into the mind

 2:18:11PM4     of Mr. Ware, and I am not going to ask you to do that again,

 2:18:15PM5     but I am going to ask you something else.

 2:18:17PM6     A.  Okay.

 2:18:18PM7     Q.  This trade show where this dialogue took place, this was

 2:18:23PM8     in July 2002 -- June of 2002, was it not?

 2:18:28PM9     A.  Yes, sir.

 2:18:28PM0     Q.  And I think you told us that at the time, you weren't

 2:18:30PM1     aware that there had been a series of meetings between Medela

 2:18:35PM2     and KCI about Medela trying to see if they could establish a

 2:18:40PM3     relationship with KCI and supply them pumps; you just weren't

 2:18:44PM4     aware of that?

 2:18:44PM5     A.  I had no idea what they were doing behind the scenes.

 2:18:47PM6     Q.  And I assume, if we highlight the date, you were not aware

 2:18:53PM7     until you saw it here in court that in May 2002, a month

 2:18:58PM8     before Mr. Ware comes and visits your booth at the trade show,

 2:19:01PM9     he sent that nice e-mail to Mr. Tanner repeatedly reminding

 2:19:07PM0     him about KCI's patent position and politely saying that there

 2:19:11PM1     really wasn't anything to talk about with regard to pumps; I

 2:19:14PM2     guess you weren't aware of that?

 2:19:15PM3     A.  No, I didn't, until the recent trial.

 2:19:18PM4     Q.  Okay.  So a month before you see Mr. Ware at the trade

 2:19:21PM5     show, he has closed the door on any dialogue with Medela, and
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 2:19:25PM1     I guess that was -- must have been on his mind when he was

 2:19:29PM2     visiting with you?

 2:19:30PM3     A.  I don't know what was on his mind.

 2:19:31PM4               MR. SADLER:  All right.  Thank you, sir.

 2:19:32PM5               I apologize.  That was about five.

 2:19:34PM6               THE COURT:  That's okay.  What was that exhibit

 2:19:36PM7     number?

 2:19:37PM8               MR. SADLER:  519, Plaintiff's.

 2:19:39PM9               THE COURT:  Okay.  Anything further?

 2:19:40PM0               MR. MACON:  No, Your Honor.  We are happy.

 2:19:42PM1               THE COURT:  Thank you so much.

 2:19:42PM2               Thank you, Mr. Johnson.  You may step down.  Thank

 2:19:45PM3     you very much.

 2:19:46PM4               THE WITNESS:  Thank you.

 2:19:48PM5               MR. MACON:  We are going to call Mr. Quackenbush.

 2:19:50PM6               THE COURT:  Okay.  That's excellent.  If you will

 2:19:52PM7     call Mr. Quackenbush.

 2:19:53PM8               Good afternoon, Mr. Quackenbush.  If you will stand

 2:20:30PM9     right there a minute, we are handing out your picture to the

 2:20:33PM0     jury so they will have it.

 2:20:34PM1               THE WITNESS:  Okay.

 2:20:35PM2               THE COURT:  We will let the jury get themselves

 2:20:41PM3     situated here.

 2:20:42PM4               THE WITNESS:  Should I stand here?

 2:20:43PM5               THE COURT:  Yes, sir.  That is perfect.  Thank you
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 2:20:45PM1     so much for your patience with us.

 2:20:47PM2               THE WITNESS:  No problem.

 2:20:57PM3               THE COURT:  Okay.  The jury is getting situated.

 2:21:11PM4     That is excellent.

 2:21:14PM5               Okay.  Thank you for your patience, Mr. Quackenbush.

 2:21:22PM6     Let me swear you in, sir.

 2:21:23PM7               (Oath administered to the witness.)

 2:21:23PM8               THE COURT:  Thank you so much, sir.  Please be

 2:21:35PM9     seated.  Mr. Quackenbush, will you be sure to speak in a loud,

 2:21:39PM0     clear voice into the microphone so everybody in the courtroom

 2:21:41PM1     can hear you?

 2:21:41PM2               THE WITNESS:  Yes, Your Honor.

 2:21:42PM3               THE COURT:  Thank you so much.

 2:21:43PM4               You may proceed.

 2:21:44PM5               MR. MACON:  Your Honor, may I approach?

 2:21:46PM6               THE COURT:  Sure.  Yes, sir.

 2:21:53PM7                           *-*-*-*-*-*-*-*

 2:21:53PM8                          DIRECT EXAMINATION

 2:21:53PM9     BY MR. MACON:

 2:21:55PM0     Q.  Mr. Quackenbush, I just handed you a notebook of

 2:21:57PM1     documents.  I will be referring to them from time to time.  I

 2:22:00PM2     will give you the number.  They are organized by number, in

 2:22:03PM3     numerical orders, so if you have any questions, or at any time

 2:22:05PM4     you want to take the time to read the whole thing through,

 2:22:09PM5     feel free to.
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 2:22:10PM1               Please tell the jury your name.

 2:22:11PM2     A.  My name is Carr Lane Quackenbush.  Can you hear me?  I

 2:22:14PM3     have a very strange name, so this was my mother's idea.  As

 2:22:18PM4     you see on your little leaflet, my first name is two words, so

 2:22:23PM5     I am named for William Carr Lane, who was the first mayor of

 2:22:26PM6     St. Louis, and the second lieutenant governor of New Mexico,

 2:22:32PM7     and my mother thought this was a great idea to have this as a

 2:22:33PM8     first name.  He didn't like William, so he went by Carr Lane.

 2:22:35PM9     And a middle name too, which is Westervelt, to really ice it

 2:22:38PM0     off.

 2:22:39PM1     Q.  Thank you.

 2:22:39PM2     A.  So my name is Carr Lane Westervelt Quackenbush.

 2:22:44PM3               THE COURT:  Where does Westervelt come from?

 2:22:45PM4               THE WITNESS:  Well, I come from a long line of

 2:22:47PM5     Dutch, and Westervelt is a Dutch name, so -- should I go

 2:22:52PM6     through the whole story?

 2:22:53PM7               THE COURT:  No.  That's fine.

 2:22:55PM8               MR. MCCLANAHAN:  My brother's name is Schuyler

 2:22:57PM9     Reyneir Quackenbush, which is very Dutch.

 2:22:57PM0               THE COURT:  Okay.

 2:22:57PM1               THE WITNESS:  I am sorry.

 2:22:59PM2               MR. MACON:  We have to be out of here by 5:00.

 2:23:01PM3               THE WITNESS:  That sounds like a plan.

 2:23:02PM4     BY MR. MACON:

 2:23:03PM5     Q.  Did you just fly up here this morning from Chicago?
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 2:23:06PM1     A.  No.  I flew in yesterday.

 2:23:08PM2     Q.  Okay.  Thank you.  And we are going to try to get you out

 2:23:11PM3     of here tonight or the first thing in the morning.

 2:23:13PM4     A.  That sounds like a plan.

 2:23:14PM5     Q.  Okay.  You are the president of Medela, Inc., correct?

 2:23:18PM6     A.  I am.  And I have been the president --

 2:23:19PM7     Q.  And you have been --

 2:23:20PM8     A.  Sorry.

 2:23:22PM9     Q.  Probably it will work better if you just answer the

 2:23:24PM0     questions I ask, and I will try not to interrupt you.

 2:23:28PM1     A.  And I will try not to interrupt you, sir.

 2:23:30PM2     Q.  Thank you very much.  I appreciate it.  And how long have

 2:23:32PM3     you been the president of Medela, Inc.?

 2:23:34PM4     A.  I joined Medela, Inc. in November of the year 2000.

 2:23:37PM5     Q.  And at the time you joined Medela, Inc., Mr. Weston was

 2:23:41PM6     already employed, correct?

 2:23:42PM7     A.  That is correct.

 2:23:43PM8     Q.  And Mr. Weston left Medela, Inc. while you were still

 2:23:48PM9     president, correct?

 2:23:49PM0     A.  Yes.  That is correct.  Mr. Weston left in March of 2002.

 2:23:54PM1     Q.  Okay.  While he was employed at Medela, did Richard Weston

 2:23:59PM2     develop a business plan for a company that would sell suction

 2:24:02PM3     pumps in connection with wounds?

 2:24:06PM4     A.  Mr. Weston was charged with developing a business plan,

 2:24:09PM5     and to my satisfaction and the satisfaction of the board, he
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 2:24:13PM1     never -- he might have done what are called business ideas,

 2:24:17PM2     business concepts, business proposals, but never a business

 2:24:20PM3     plan.

 2:24:21PM4     Q.  And, Mr. Quackenbush, I am going to ask you to answer my

 2:24:24PM5     question, and let's see when you were asked that exact

 2:24:26PM6     question, let's see how you answered it the last time we had

 2:24:30PM7     you under oath.

 2:24:30PM8               MR. MACON:  May we?  Trevor, I hope I didn't mess

 2:24:33PM9     you up this time.

 2:24:34PM0               (Videotape played.)

 2:24:35PM1     Q.  Did Mr. Weston develop a business plan for a company that

 2:24:38PM2     would sell suction pumps in connection with wounds while he

 2:24:43PM3     was an employee of Medela, Inc.?

 2:24:47PM4     A.  Among other applications, yes.

 2:24:48PM5               (Videotape ends.)

 2:24:50PM6     BY MR. MACON:

 2:24:50PM7     Q.  The first time I asked you that, your answer was yes; is

 2:24:56PM8     that correct?

 2:24:57PM9     A.  So it is a matter of interpretation.  I am sorry.  It was

 2:24:59PM0     a business proposal, is what he titled it.

 2:25:01PM1     Q.  Sir, let me ask you again.  When I asked you the question

 2:25:04PM2     the first time, when you were under oath, you answered that

 2:25:06PM3     question "yes"?  Correct?

 2:25:07PM4     A.  In my deposition, I answered this question "yes."

 2:25:09PM5     Q.  And you knew you were under oath at that time, correct?
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 2:25:11PM1     A.  I did.

 2:25:12PM2     Q.  And you had an attorney representing you at that time?

 2:25:15PM3     A.  Mr. Joe Delamarie was with me.

 2:25:18PM4     Q.  And you had the opportunity to make any changes to your

 2:25:20PM5     deposition if you felt you had misspoke, correct?

 2:25:24PM6     A.  I did, yes.

 2:25:25PM7     Q.  But you didn't change that answer from yes, did you?

 2:25:28PM8     A.  I did not.

 2:25:28PM9     Q.  Okay.  Was Richard Weston paid a salary by Medela, Inc.

 2:25:36PM0     while he developed the business plan for the use of Medela

 2:25:39PM1     suction pumps in connection with wound care?

 2:25:42PM2     A.  Mr. Weston was paid a salary.  He did not develop a plan

 2:25:48PM3     for suction pumps in relation to wound.

 2:25:53PM4     Q.  Mr. Quackenbush, I don't want to argue with you, but let

 2:25:57PM5     me ask you one more -- I asked you before and you have heard

 2:26:00PM6     from your deposition.

 2:26:01PM7               Did Mr. Weston develop a business plan for a company

 2:26:04PM8     that would sell suction pumps in connection with wounds while

 2:26:07PM9     he was an employee of Medela?

 2:26:10PM0     A.  Mr. Weston developed a business proposal which in my

 2:26:15PM1     deposition I answered as business plan, and he presented this

 2:26:19PM2     to my boss in March of 2002.

 2:26:24PM3     Q.  Okay.  Was that a business that involved the sale of

 2:26:27PM4     suction pumps in connection with wounds?

 2:26:30PM5     A.  This business proposal, which Mr. Weston gave to my boss
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 2:26:35PM1     in March of 2002, defined a business plan which -- proposal

 2:26:44PM2     which he wanted -- he was proposing that Medela would enter.

 2:26:48PM3     At the time I learned about this plan, my boss, Urs Tanner,

 2:26:52PM4     had already rejected the plan.

 2:26:54PM5     Q.  Now, you didn't answer my question.  Let's see what you

 2:26:57PM6     said when you were asked that exact same question under oath

 2:27:00PM7     before, Mr. Quackenbush.

 2:27:00PM8               MR. MACON:  Would you replay that.

 2:27:02PM9               (Videotape played.)

 2:27:04PM0     Q.  While Mr. Weston was employed at Medela, Inc., did he

 2:27:08PM1     request that Medela, Inc. fund any business?

 2:27:10PM2     A.  He did.

 2:27:11PM3     Q.  Was that a business that involved the sale of suction

 2:27:13PM4     pumps in connection with wounds?

 2:27:17PM5     A.  This was his proposal.

 2:27:20PM6     Q.  The answer is yes?

 2:27:21PM7     A.  Yes.

 2:27:21PM8               (Videotape ends.)

 2:27:22PM9     BY MR. MACON:

 2:27:22PM0     Q.  So when I asked you the question last time you were under

 2:27:28PM1     oath, you answered it yes, correct?

 2:27:28PM2     A.  I believe I just answered it yes as well.  He gave a

 2:27:30PM3     proposal --

 2:27:32PM4     Q.  Sir, I didn't ask you --

 2:27:32PM5     A.  -- in 2002 --
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 2:27:33PM1               THE COURT:  Wait, wait, wait.

 2:27:35PM2               MR. MACON:  Mr. Quackenbush, I haven't even asked a

 2:27:37PM3     question --

 2:27:37PM4               THE COURT:  Wait, wait.

 2:27:37PM5               MR. MACON:  He starts giving these speeches, Your

 2:27:39PM6     Honor.

 2:27:39PM7               THE COURT:  Well, let me say, you know, this is a

 2:27:42PM8     balance I am trying to reach with the lawyers and the

 2:27:45PM9     witnesses.  I give the lawyer a lot of leeway to ask for yes

 2:27:50PM0     and no answers.

 2:27:51PM1               I will tell the witnesses, normally, they get a

 2:27:58PM2     chance if they, you know, if they think there is some

 2:28:01PM3     confusion to give a brief response.  But let's repeat the

 2:28:07PM4     question.  Mr. Quackenbush, if you will listen to the

 2:28:10PM5     question.  If it can be answered yes or no, answer it yes or

 2:28:13PM6     no.  If you feel there is some clarification that is needed,

 2:28:15PM7     you can explain what the clarification is.

 2:28:18PM8               THE WITNESS:  Thank you, Your Honor.

 2:28:18PM9               THE COURT:  Okay.

 2:28:19PM0               MR. MACON:  Okay.  Here was the question, Your

 2:28:20PM1     Honor.

 2:28:20PM2     BY MR. MACON:

 2:28:20PM3     Q.  So when I asked you the question the last time you were

 2:28:22PM4     under oath, you answered it yes?  Correct?

 2:28:25PM5     A.  Will you please ask the question again?
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 2:28:30PM1     Q.  Okay.  The question was:  Was the business that Mr. Weston

 2:28:35PM2     asked you to fund a business that involved the sale of suction

 2:28:39PM3     pumps in connection with wounds?

 2:28:41PM4     A.  Mr. Weston in March of 2002 put in a business proposal

 2:28:46PM5     which involved Medela suction pumps, kits, and it was to be

 2:28:51PM6     used for negative pressure wound therapy.  That proposal was

 2:28:57PM7     sent to my boss.

 2:28:58PM8     Q.  Thank you.  And you knew, at that time, that negative

 2:29:02PM9     pressure wound therapy was a concept that was synonymous with

 2:29:07PM0     Kinetic Concept's wound VAC, didn't you?

 2:29:10PM1     A.  My understanding of the negative pressure wound therapy is

 2:29:14PM2     that this is a coding designation, a generic coding

 2:29:17PM3     designation, and I believe that VAC is one way to achieve

 2:29:25PM4     negative pressure wound therapy.

 2:29:31PM5     Q.  Sir, is that what you meant at the time?

 2:29:32PM6     A.  At the time you and I were speaking, I was very confused

 2:29:33PM7     on some of the terms.  I think we spoke about some of those.

 2:29:36PM8     Q.  Sir, did you know that at the time?

 2:29:37PM9     A.  I did not know that at the time.

 2:29:39PM0     Q.  So what you are telling us now is something that you have

 2:29:42PM1     learned since your deposition was taken in October of 2004; is

 2:29:45PM2     that correct?

 2:29:46PM3     A.  This is correct.  I have learned that since then.

 2:29:49PM4     Q.  Okay.  So at the time, back in 2002 that you were talking

 2:29:54PM5     to Mr. Weston about his business plan, you didn't know
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 2:29:58PM1     anything about coding, did you?

 2:30:03PM2     A.  In 2002, the specific business plan we are speaking of, I

 2:30:04PM3     did not discuss with Mr. Weston.  It came to me -- the first

 2:30:08PM4     time I actually saw it was when it was given to me,

 2:30:13PM5     transferred to me by e-mail by my boss.  So I did not discuss

 2:30:16PM6     this with Mr. Weston.  I did not discuss it with Mr. Weston.

 2:30:20PM7     Q.  Thank you.  Well, let's go back, and let's go back to

 2:30:22PM8     2001.  How many communications or conversations did you have

 2:30:27PM9     with Kinetic Concepts?

 2:30:30PM0     A.  In 2001 --

 2:30:32PM1     Q.  Yes, sir.

 2:30:32PM2     A.  -- I met with Kinetic Concepts, along with my boss, Urs

 2:30:35PM3     Tanner, and Michael Orson, who is the son of the founder of

 2:30:40PM4     Medela, in July of 2001.  Now, let me think.  In 2001, I

 2:30:44PM5     believe that was the only interaction that I had with Kinetic

 2:30:48PM6     Concepts, in 2001.

 2:30:49PM7     Q.  And so we understand, you are head of the United States

 2:30:52PM8     Medela organization, correct?

 2:30:54PM9     A.  I am president of Medela.  We are headquartered in

 2:30:57PM0     McHenry, Illinois, a little bit north and west of Chicago.

 2:31:00PM1     Q.  And Mr. Tanner is head of all of the Medela companies

 2:31:03PM2     worldwide?

 2:31:04PM3     A.  Mr. Tanner is group CEO.  He is headquartered out of

 2:31:08PM4     Switzerland, and I report to him and my counterpart in Europe

 2:31:12PM5     reports to him.
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 2:31:13PM1     Q.  And are there approximately ten other Medela companies

 2:31:15PM2     that report to Mr. Tanner?

 2:31:16PM3     A.  I believe there are a total of ten.  The two biggest ones

 2:31:20PM4     are the U.S. operations, for which I am president, and the

 2:31:22PM5     European operations, which are in Switzerland, and then there

 2:31:25PM6     are, I believe, eight -- there might be ten other ones, but

 2:31:29PM7     they are sales and distribution arms.

 2:31:30PM8     Q.  Well, thank you for that.  Now, the first meeting you had

 2:31:33PM9     with Kinetic Concepts, was that in July of 2001?

 2:31:37PM0     A.  We met in July of 2001 in San Antonio at their corporate

 2:31:41PM1     headquarters.

 2:31:42PM2     Q.  Okay.  And prior to your meeting in San Antonio in July of

 2:31:48PM3     2001, had you had discussions with Mr. Weston about the

 2:31:52PM4     possibility of Medela, Inc. getting into the business of

 2:31:55PM5     selling or leasing suction pumps in connection with wounds?

 2:32:01PM6     A.  In 2001, before that?

 2:32:03PM7     Q.  Yes, sir.

 2:32:05PM8     A.  I don't believe I had a discussion with Mr. Weston.

 2:32:08PM9     Q.  Let's see what you said when you were under oath last

 2:32:10PM0     time.

 2:32:12PM1               (Videotape played.)

 2:32:13PM2     Q.  Prior to your meeting in San Antonio in July of 2001, had

 2:32:16PM3     you had discussions with Mr. Weston about the possibility of

 2:32:21PM4     Medela, Inc. getting into the business of selling or leasing

 2:32:28PM5     suction pumps in connection with wounds?
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 2:32:30PM1     A.  It's possible.  I'm sure that there was a board meeting in

 2:32:33PM2     there.  I think the board minutes would show one way or the

 2:32:37PM3     other.  I don't recall.

 2:32:38PM4               (Videotape ends.)

 2:32:41PM5     BY MR. MACON:

 2:32:42PM6     Q.  And prior to that meeting, did you have discussions

 2:32:45PM7     concerning the Kinetic Concepts patents before that meeting in

 2:32:49PM8     July of 2001?

 2:32:51PM9     A.  I met with my boss, Urs Tanner, circulated ahead of this

 2:32:57PM0     meeting a set of what I call premeeting notes, and I reviewed

 2:33:01PM1     those.  There were a number of people that reviewed those.

 2:33:03PM2     And I had a meeting with my boss, Michael Orson on the River

 2:33:09PM3     Walk here in San Antonio before we went to the meeting the

 2:33:13PM4     next day.

 2:33:13PM5     Q.  Maybe you didn't hear my question.  Let me ask it to you

 2:33:16PM6     again.  Did you have discussions concerning the KCI patents

 2:33:21PM7     prior to July of 2001?

 2:33:27PM8     A.  Prior to July?  Prior to the meeting?

 2:33:29PM9     Q.  Prior to July of 2001.

 2:33:39PM0     A.  Richard Weston might have raised something about those in

 2:33:43PM1     connection with either a response to a business plan he was

 2:33:48PM2     supposed to put together for the board, which would have been

 2:33:52PM3     January of 2001 or a very cursory plan he gave to me in April

 2:33:59PM4     of 2001.

 2:34:00PM5     Q.  So you were talking to Richard Weston about the KCI

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2661

                                     QUACKENBUSH - DIRECT

 2:34:04PM1     patents prior to the meeting in July of 2001?

 2:34:08PM2     A.  That was -- I don't recall if I was directly talking to

 2:34:12PM3     Richard Weston.  The focus of the meeting at KCI was to see if

 2:34:16PM4     we could do a business arrangement with KCI and sell them

 2:34:20PM5     vacuum pumps.  In fact, our intention in the meeting -- in

 2:34:25PM6     fact, our intentions with KCI was to avoid any KCI patents, so

 2:34:30PM7     if we were speaking --

 2:34:31PM8     Q.  Mr. Quackenbush, I haven't asked you a question yet --

 2:34:34PM9               THE COURT:  By the way, is this a good time for a

 2:34:36PM0     break?

 2:34:36PM1               MR. MACON:  It is a great time, Your Honor.

 2:34:37PM2               THE COURT:  Okay.  When the jury stands up, we will

 2:34:39PM3     all stand up and watch that -- good work, Mr. Quackenbush.

 2:34:44PM4               All rise for the jury.

 2:34:45PM5               And, Mr. Ramirez, if you will please lead the jury

 2:34:48PM6     out.

 2:34:49PM7               We will take a break until 15 till.

 2:34:53PM8               (Jury leaves courtroom.)

 2:35:11PM9               THE COURT:  Okay.  You can step down, Mr.

 2:35:13PM0     Quackenbush.  Could I see the lawyers up here just a second?

 2:35:15PM1     Everybody else can be seated.

 2:35:25PM2               (Discussion off the record.)

 2:35:26PM3               (Brief recess.)

 2:56:16PM4               THE COURT:  Please be seated, Mr. Quackenbush, and

 2:56:19PM5     ladies and gentlemen of the jury and everybody in the
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 2:56:24PM1     courtroom.

 2:56:24PM2               And I think we are ready for your next question.

 2:56:24PM3               MR. MACON:  Good.  Let's see if we have it.

 2:56:24PM4               THE COURT:  Yes, sir.

 2:56:25PM5     BY MR. MACON:

 2:56:25PM6     Q.  Okay.  Mr. Quackenbush, did you have discussions

 2:56:28PM7     concerning KCI patents before the July 2001 meeting?

 2:56:34PM8     A.  I believe that would be in the records of the -- it would

 2:56:37PM9     be two times.  It would have happened in the January of 2001

 2:56:41PM0     board meeting, and it would have happened -- there was another

 2:56:45PM1     time -- no.  In fact, I think it would have been just the

 2:56:52PM2     January board meeting.

 2:56:52PM3     Q.  Okay.  When you had the two meetings that you had with

 2:56:57PM4     Kinetic Concepts, did you tell them in either of those to

 2:57:01PM5     meetings that you were at that Medela was examining the KCI

 2:57:06PM6     patents?

 2:57:08PM7     A.  In both of the meetings that we had with KCI, which were

 2:57:12PM8     July of 2001 and January of 2002, we had no relationship with

 2:57:19PM9     KCI, no business relationship, and because we had no

 2:57:23PM0     relationship, I had no obligation to inform them about any

 2:57:28PM1     discussions we were having on the business side, and I did

 2:57:29PM2     not.

 2:57:30PM3     Q.  My question was, very simple:  Did you inform KCI in any

 2:57:34PM4     of the meetings that you had with them that Medela was in the

 2:57:38PM5     process of investigating and analyzing the KCI patents?
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 2:57:42PM1     A.  We did not.

 2:57:43PM2     Q.  Okay.  And was one of the purposes of the July 2001

 2:57:54PM3     meeting with KCI so that Medela could analyze and determine

 2:57:59PM4     the strength of the KCI patents?

 2:58:02PM5     A.  The purpose of the meeting was to explore mutually

 2:58:06PM6     beneficial business relationships, in which case we wanted to

 2:58:09PM7     learn about their patents.  We wanted them to learn about us.

 2:58:13PM8     Q.  Excuse me.  That was not my question.  Let me ask it.  Was

 2:58:16PM9     one of your primary purposes at the July 2001 meeting to

 2:58:21PM0     determine the strength of the KCI patents?

 2:58:24PM1     A.  One of our objectives in this meeting was to learn about

 2:58:27PM2     KCI patents.

 2:58:29PM3     Q.  And did you tell KCI that you were coming into this

 2:58:33PM4     meeting to learn about the strength of their patents?

 2:58:37PM5     A.  We told KCI we were coming into that meeting to learn

 2:58:39PM6     about them and hopefully to sell them pumps.

 2:58:42PM7     Q.  Excuse me.  Did you tell KCI in either of the meetings

 2:58:45PM8     that the purpose, your purpose in this meeting was to

 2:58:49PM9     determine the strength of their patents?

 2:58:52PM0     A.  Let me take that in two parts.  We did not tell them that

 2:58:56PM1     we were interested -- we were looking at their patents.

 2:58:59PM2     Q.  Thank you.

 2:58:59PM3     A.  But we did tell them we were interested -- we did tell

 2:59:01PM4     them that the purpose of the meeting was to sell them pumps.

 2:59:04PM5     Q.  But you didn't tell them that you had already talked about
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 2:59:09PM1     their patents in a board meeting and you were continuing to

 2:59:09PM2     analyze and investigate their patents?  You didn't tell them

 2:59:12PM3     that?

 2:59:12PM4     A.  I believe I said that I don't remember whether we sold --

 2:59:14PM5     we discussed those patents in a board meeting.

 2:59:17PM6     Q.  Well, let's go -- would you look at Plaintiff's Exhibit

 2:59:20PM7     173, sir.

 2:59:27PM8     A.  Are these in order?

 2:59:28PM9     Q.  Yes, sir.  They should be.

 2:59:30PM0     A.  I see D113 as the first item.  Did you say 173?

 2:59:36PM1     Q.  173, sir.

 2:59:39PM2     A.  The first one in my book is 113.  I'm sorry.

 2:59:42PM3     Q.  Do you have 173?

 2:59:44PM4     A.  I will find it.  Just a second.

 2:59:46PM5     Q.  Here.  Let me -- there are tabs here.  There should be.  I

 2:59:48PM6     don't guarantee anything.  Yes, sir.  173.

 2:59:56PM7     A.  So they are not in order.  I'm sorry.  I thought they were

 2:59:57PM8     in order.

 3:00:01PM9     Q.  We will go with that assumption.

 3:00:07PM0     A.  Okay.

 3:00:07PM1     Q.  Mr. Quackenbush, did you receive a copy of Plaintiff's

 3:00:11PM2     Exhibit 173?

 3:00:13PM3     A.  Plaintiff's Exhibit 173 is an e-mail from Richard Weston

 3:00:20PM4     to Urs Tanner dated July 15 and, yes, I am copied on this.

 3:00:25PM5     Q.  Okay.  If you will turn to the next page.  Is that your
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 3:00:34PM1     handwriting on that page?

 3:00:35PM2     A.  Yes, it is.

 3:00:37PM3     Q.  And if you will turn to the third page.

 3:00:41PM4     A.  It is my handwriting on the third page as well.

 3:00:44PM5     Q.  And that handwriting says Wake Forest and Louis Argenta?

 3:00:50PM6     A.  It says Wake Forest, Argenta, Louis.

 3:00:54PM7     Q.  Okay.  And so this was a memo that was sent to you by Mr.

 3:01:02PM8     Weston prior to the first meeting; is that correct?

 3:01:06PM9     A.  I probably received it from Mr. Tanner directly, but I

 3:01:09PM0     certainly received it in the way that you have it.

 3:01:10PM1     Q.  Okay.  And if you look at -- under objectives, do you see

 3:01:22PM2     that?

 3:01:24PM3     A.  I see objectives.

 3:01:25PM4     Q.  Yes.  And it says, the third objective is to find out as

 3:01:28PM5     much about KCI's strategy, business intentions, business model

 3:01:32PM6     and intellectual property position, patents, et cetera, today

 3:01:37PM7     and planned.

 3:01:38PM8               Did you ask questions at the meeting about what

 3:01:43PM9     patents Kinetic Concepts had planned or had pending?

 3:01:47PM0     A.  I believe that we asked about patents and I believe that

 3:01:49PM1     Mr. Ware told us pretty clearly about the patents that KCI

 3:01:54PM2     had.

 3:01:54PM3     Q.  Is it your testimony that Mr. Ware told you about pending

 3:01:57PM4     patents, about patents that were not public?

 3:02:00PM5     A.  I don't specifically remember if he said pending patents.
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 3:02:03PM1     He certainly -- excuse me.

 3:02:09PM2     Q.  But one of your plans and one of your goals and objectives

 3:02:11PM3     in this was to find out about the nonpublic pending patents,

 3:02:14PM4     correct?

 3:02:18PM5     A.  This certainly says that.  We were interested in

 3:02:20PM6     understanding their business.

 3:02:22PM7     Q.  Because you wanted to know the nonpublic information, what

 3:02:25PM8     patents did they have pending?  What patents did they have

 3:02:27PM9     planned?  That is correct; that's what you wanted to know,

 3:02:30PM0     wasn't it?

 3:02:31PM1     A.  We were interested in this meeting to determine if we had

 3:02:34PM2     anything to offer to KCI, and perhaps they were going in a

 3:02:38PM3     direction that we could help.

 3:02:39PM4     Q.  Okay.  And if we will go to the third page, first -- the

 3:02:45PM5     first word, would you tell me what that means?

 3:02:49PM6     A.  It is German, it is fragen.

 3:02:52PM7     Q.  Fragen, what does that mean?

 3:02:53PM8     A.  It means question.

 3:02:55PM9     Q.  Okay.  Well, good.

 3:02:55PM0     A.  This memo was written by Urs.  He is Swiss-German.

 3:02:57PM1     Q.  Okay.  And the first of the fragens is:  What else does

 3:03:03PM2     KCI have?  What other patents, known or unknown today, does

 3:03:08PM3     KCI have?

 3:03:08PM4               And, now, you had already done -- Medela had already

 3:03:13PM5     done investigation of the known patents, correct?
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 3:03:19PM1     A.  Medela -- Richard Weston may have looked at some of the

 3:03:22PM2     known patents.  We probably familiarized ourselves with

 3:03:24PM3     looking at the patents that we knew that they had.

 3:03:27PM4     Q.  Right.  In fact, you even discussed that at the board

 3:03:29PM5     meeting in January of 2001, hadn't you?

 3:03:32PM6     A.  I don't recall if we did in January of 2001.  It would be

 3:03:35PM7     in the board minutes.

 3:03:36PM8     Q.  Okay.  And -- but the ones that you were interested in

 3:03:40PM9     were the ones that were not public, the ones that hadn't been

 3:03:44PM0     issued yet, correct?

 3:03:47PM1     A.  The reason for being -- yes, we were interested in

 3:03:50PM2     discussing the intellectual property and where they were going

 3:03:54PM3     and maybe we could help.

 3:03:55PM4     Q.  And you say the details -- you wanted to know the details

 3:04:01PM5     of this patent and the Wake Forest patent; is that correct?

 3:04:04PM6     A.  The Wake Forest patent, we could have gotten public -- in

 3:04:08PM7     public documents, but the other ones, if they would tell us

 3:04:11PM8     where they were going, again, maybe we could help get them

 3:04:14PM9     there.

 3:04:14PM0     Q.  And you were concerned about what Kinetic Concepts would

 3:04:17PM1     do when Medela launched a new pump in 2002, correct?

 3:04:23PM2     A.  We had a breast-feeding pump we were launching that

 3:04:26PM3     summer.  We liked the technology and we were interested in

 3:04:29PM4     knowing if they liked -- they were interested.

 3:04:32PM5     Q.  Well, now, just a minute.  Are you telling us that you
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 3:04:35PM1     thought that Kinetic Concepts would care if you launched a

 3:04:41PM2     breast-feeding pump?

 3:04:41PM3     A.  There is a lot of similarity in our technology.  Yes, I

 3:04:42PM4     think that they would.

 3:04:43PM5     Q.  Okay.  And so is it your testimony that at this meeting

 3:04:49PM6     that you brought up the new breast pump you were going to --

 3:04:53PM7     A.  I don't recall if we brought that up or not.  We certainly

 3:04:56PM8     discussed that in January.

 3:04:57PM9     Q.  So at that meeting, it may not have been brought up.

 3:05:01PM0     Well, prior to the filing of this lawsuit, did someone from

 3:05:05PM1     Medela tell anybody at Kinetic Concepts:  Hey, we think you

 3:05:10PM2     have got some problems with some of your patents?

 3:05:15PM3     A.  I didn't tell them that.

 3:05:16PM4     Q.  No?  Do you have any knowledge that anyone at Medela told

 3:05:22PM5     somebody from Kinetic Concepts:  Hey, you have got some

 3:05:25PM6     problems on some of your patents.  We would like to work with

 3:05:27PM7     you?  Did anybody tell them that?

 3:05:29PM8     A.  Not to my knowledge.  I don't think that would have been a

 3:05:31PM9     very good business practice.

 3:05:32PM0     Q.  Well, let's talk about a business practice.  You said you

 3:05:34PM1     were trying to get the nonpublic KCI patent information.

 3:05:40PM2               Did you make a proposal to them about:  Hey, if you

 3:05:43PM3     will give us this nonpublic information, we can help you out?

 3:05:46PM4     Did you tell them why you wanted the nonpublic information?

 3:05:51PM5     A.  In detail, I don't recall if we did or not.
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 3:05:54PM1     Q.  Did you tell them, when you were trying to get this

 3:05:56PM2     nonpublic patent information, did you tell them at that very

 3:06:02PM3     time Richard Weston had been charged with developing his own

 3:06:06PM4     business plan to develop a private suction company?  Did you

 3:06:10PM5     tell them that?

 3:06:12PM6     A.  I am sure we did not.

 3:06:13PM7     Q.  And did you tell them, that even though the people of

 3:06:16PM8     Medela may have been the most honest people in the world, that

 3:06:19PM9     if you gave Mr. Weston or someone else this nonpublic

 3:06:25PM0     information that it could be used against Kinetic Concepts?

 3:06:30PM1     Did you tell them that?

 3:06:32PM2     A.  I don't think we would have done that, and I don't

 3:06:34PM3     think -- no, I don't think we did do it.

 3:06:36PM4     Q.  Well, now, you have told people at Medela that you don't

 3:06:42PM5     think that Mr. Weston is honest; isn't that true?

 3:06:46PM6     A.  I don't think I have said that.  I believe I have said

 3:06:48PM7     that -- we had a discussion about this.  I think I used the

 3:06:52PM8     word "forthcoming."

 3:06:53PM9     Q.  Well, is it possible that you have told employees of

 3:06:56PM0     Medela that you didn't think Mr. Weston was honest with the

 3:07:00PM1     company?

 3:07:01PM2     A.  I believe I said to you once before that it is possible

 3:07:04PM3     that I said this.

 3:07:05PM4     Q.  So it is possible that you told other employees of Medela

 3:07:11PM5     that you did think Mr. Weston was honest?
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 3:07:17PM1     A.  I believe that's what you and I talked about once before.

 3:07:17PM2     Q.  That's right.  And at the very least, you knew that he was

 3:07:20PM3     not forthcoming?

 3:07:22PM4     A.  I said that he was not forthcoming.

 3:07:24PM5     Q.  And you questioned his honesty, didn't you?

 3:07:27PM6     A.  I believe I said that I didn't think that -- I believe I

 3:07:30PM7     said that dishonest is a strong word.  I believe I said that I

 3:07:35PM8     didn't think -- excuse me.  I believe I said I don't think he

 3:07:39PM9     was dishonest.  I got myself tied up in the words.

 3:07:44PM0     Q.  Okay.  So you don't think he is honest and you are not

 3:07:47PM1     ready to say he is dishonest.  He is somewhere -- he is not

 3:07:50PM2     honest, but you are not going to say he is dishonest?  He is

 3:07:54PM3     not forthcoming, correct?

 3:07:56PM4     A.  I did say he was not forthcoming.

 3:07:57PM5     Q.  And you have told people that he is not honest?

 3:08:02PM6     A.  I believe -- it is possible that I said that.

 3:08:03PM7     Q.  Okay.  And Mr. Weston was involved in all of these

 3:08:05PM8     discussions about Kinetic Concepts' nonpublic information,

 3:08:08PM9     wasn't he?

 3:08:09PM0     A.  Mr. Weston received a copy of this and he responded to my

 3:08:12PM1     boss.

 3:08:14PM2     Q.  Let me ask the question:  Wasn't Mr. Weston privy to all

 3:08:19PM3     of the nonpublic information that you got about the Kinetic

 3:08:22PM4     Concept patents?

 3:08:24PM5     A.  I don't think we got any nonpublic information about
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 3:08:27PM1     Kinetic Concepts.

 3:08:28PM2     Q.  That was your purpose at the meeting?

 3:08:30PM3     A.  But -- but I don't think -- I don't recall that it ever

 3:08:34PM4     came up.

 3:08:35PM5     Q.  So you were unsuccessful in getting that information you

 3:08:37PM6     wanted; is what you are telling us?

 3:08:39PM7     A.  I don't think it came up.  We didn't come away with any

 3:08:42PM8     nonpublic information, that I recall.

 3:08:46PM9     Q.  But all of this time while you were having these meetings,

 3:08:48PM0     Mr. Weston was developing a business plan or business proposal

 3:08:53PM1     to sell suction pumps in connection with wound care?

 3:08:59PM2     A.  At the time, Mr. Weston was charged with developing a

 3:09:01PM3     business plan to go into the suction area, and it was not

 3:09:06PM4     specified at that time, it was not known at that time where it

 3:09:09PM5     was going and, in fact, that was his job, was to define where

 3:09:13PM6     it was going to go.

 3:09:15PM7     Q.  Well, Mr. Quackenbush, you know that at the very time that

 3:09:20PM8     you were meeting with Kinetic Concepts, trying to get

 3:09:22PM9     nonpublic information, at that very time, you know that Mr.

 3:09:29PM0     Weston was trying to analyze the KCI patents; you know that?

 3:09:34PM1     A.  As I said before, if he -- if he was charged with doing

 3:09:37PM2     that, it would have been a matter of the court records, but I

 3:09:40PM3     do not know that he was specifically looking at the KCI

 3:09:44PM4     patents, specifically because of the meeting which was

 3:09:48PM5     upcoming at KCI.
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 3:09:50PM1     Q.  Is it your testimony that in 2001, you didn't know that

 3:09:56PM2     Mr. Weston was specifically analyzing the KCI patents?  Are

 3:10:04PM3     you telling us that?

 3:10:04PM4     A.  Before July of 2001?

 3:10:07PM5     Q.  Let's take any time in 2001.  During 2001, you knew that

 3:10:11PM6     Mr. Weston was analyzing the KCI patents?

 3:10:14PM7     A.  I believe in 2001, later, we did know this.

 3:10:17PM8     Q.  And when you say, "We knew that," as a matter of fact,

 3:10:21PM9     that was his job; his job was to find -- to set up a new

 3:10:26PM0     company to do specialized suction for Medela, wasn't it?

 3:10:30PM1     A.  That was his job, yes.  We believe he was charged with

 3:10:32PM2     that by the board.

 3:10:33PM3     Q.  Okay.  Let's go to Plaintiff's Exhibit 174.  It should be

 3:10:41PM4     the next one, sir.  And is this a summary -- is this Mr.

 3:10:56PM5     Tanner's summary of the July 16, 2001 meeting?

 3:11:01PM6     A.  These are Mr. Tanner's notes after the meeting.  The date

 3:11:04PM7     is July 16th.

 3:11:06PM8     Q.  And do these notes accurately reflect the meeting, to the

 3:11:11PM9     best of your recollection?

 3:11:13PM0     A.  They are his summary notes.  Whether it is complete of the

 3:11:16PM1     meeting, I can't say.

 3:11:18PM2     Q.  Well, do you disagree with anything that is contained in

 3:11:20PM3     there?

 3:11:23PM4     A.  I am okay with the notes.

 3:11:25PM5     Q.  Do you disagree with anything?
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 3:11:28PM1     A.  No.

 3:11:29PM2     Q.  Okay.  Well, let's go to the brief summary, and do you see

 3:11:38PM3     the paragraph that says:  Medela has basically three strategic

 3:11:43PM4     options:  First, not enter the application field of wound

 3:11:48PM5     care.  Second, enter this application field without an

 3:11:53PM6     agreement with KCI.  This will result in a lawsuit, as KCI has

 3:11:59PM7     made it very clear they will not allow anyone to enter this

 3:12:03PM8     application field.  Third, work out an exclusive agreement, on

 3:12:06PM9     a global basis, between KCI and Medela.

 3:12:12PM0               Do you see that?

 3:12:12PM1     A.  I do.

 3:12:13PM2     Q.  And is that an accurate summary of what your options were

 3:12:17PM3     at that point?

 3:12:17PM4     A.  This is Mr. Tanner's -- this is very typical of Mr.

 3:12:20PM5     Tanner.  He is enumerating what our possibilities are.

 3:12:22PM6     Q.  Do you disagree?

 3:12:24PM7     A.  Those are good options.  Those are -- that's a good

 3:12:27PM8     statement of what Medela's options might be.

 3:12:29PM9     Q.  Mr. Quackenbush, do you disagree with them?

 3:12:31PM0     A.  I do not.

 3:12:32PM1     Q.  Okay.  Well, let's go through the three options.  Okay.

 3:12:37PM2     First, not enter the application field of wound care.

 3:12:41PM3               Now, Medela never made the decision not to go into

 3:12:45PM4     wound care, did it?

 3:12:49PM5     A.  I -- Medela never made the decision not to go into the
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 3:12:52PM1     area of wound care.  Medela did make the decision, and it was

 3:12:56PM2     very clear after this meeting, that we were not to interfere

 3:13:02PM3     with KCI patents.

 3:13:02PM4     Q.  We will talk about that and see what else actually

 3:13:03PM5     happened.  Okay.  Let's look at the third application, which

 3:13:08PM6     means that there were just two options left.  One was, go head

 3:13:14PM7     to head with KCI or, two, work out an agreement, correct?

 3:13:17PM8     Those were the only two real options, because you wanted to go

 3:13:20PM9     into wound care?

 3:13:21PM0     A.  We wanted to go into a suction area.

 3:13:25PM1     Q.  As a matter of fact, you wanted to go into wound care,

 3:13:27PM2     didn't you?

 3:13:27PM3     A.  I think at the time it was not -- it was still open.

 3:13:30PM4     Q.  Okay.  Well, in any event --

 3:13:32PM5     A.  I mean, Mr. Tanner says this is an option.

 3:13:36PM6     Q.  If you were going to go into wound care, then there were

 3:13:38PM7     just two options; one was to approach Kinetic Concepts --

 3:13:41PM8     A.  Excuse me.  I hear you.  I see your point.  Sorry.

 3:13:45PM9     Q.  Okay.  Let me try it again.  If you are going to go into

 3:13:50PM0     wound care, then there were two options.  One is to go talk to

 3:13:52PM1     KCI to see if you could work something out.  And the other

 3:13:55PM2     would be just to go in and go without an agreement, knowing

 3:13:59PM3     that KCI would claim that you infringed its patents; is that

 3:14:02PM4     correct?

 3:14:03PM5     A.  Those are Mr. Tanner's options, if we are going to go into
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 3:14:06PM1     the area of wound care.

 3:14:07PM2     Q.  Okay.  And so I suppose that faced with those two options,

 3:14:12PM3     that what you did was you drew up a written proposal and went

 3:14:16PM4     to KCI and said:  We would like to enter into a license

 3:14:19PM5     agreement.  Is that correct?

 3:14:21PM6     A.  A license agreement was mentioned in the incoming notes;

 3:14:24PM7     to my recollection, that did not come up in the meeting.

 3:14:27PM8     Q.  Well, let's see if we understand.  There were two options.

 3:14:31PM9     One is to go to KCI and try to work out a license agreement.

 3:14:35PM0     The other would be just to try to go ahead without a license

 3:14:40PM1     agreement, knowing that you probably would end up in court.

 3:14:44PM2     Okay?

 3:14:44PM3               Let's talk about that.  Let's talk about which of

 3:14:48PM4     those two you chose.  Did anyone from Medela ever approach

 3:14:56PM5     Kinetic Concepts and specifically ask them with a proposal to

 3:15:01PM6     license any of the KCI patents?

 3:15:03PM7     A.  Not to my recollection.

 3:15:11PM8     Q.  Medela never approached KCI about licensing?

 3:15:15PM9     A.  I do not recall that we brought this subject up.

 3:15:18PM0     Q.  So you knew that if you didn't approach them about

 3:15:22PM1     licensing, there were two options:  Either you had to stay out

 3:15:25PM2     of wound care or else you were going to be in a lawsuit,

 3:15:28PM3     correct?

 3:15:29PM4     A.  No.  I think that the third option, excuse me, third, work

 3:15:32PM5     out an exclusive agreement on a global basis between KCI and
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 3:15:36PM1     Medela.  This would mean that a Medela -- a Medela suction

 3:15:40PM2     pump suitable for the application would be sold only through

 3:15:44PM3     KCI.  And this is what we hoped out of the meeting.

 3:15:46PM4     Q.  Well, excuse me.  Let me ask you one more time.  Maybe I

 3:15:48PM5     didn't understand you.

 3:15:49PM6               At any time prior to the filing of this lawsuit, has

 3:15:52PM7     any Medela entity, to your knowledge, ever, ever made a

 3:15:58PM8     proposal to license any of the KCI patents?

 3:16:03PM9     A.  I do not recall that we have ever done a license

 3:16:06PM0     agreement.  My problem is that I don't see how that relates to

 3:16:08PM1     number three.  Excuse me.

 3:16:09PM2     Q.  Okay.  Did any Medela entity ever make an offer, even if

 3:16:16PM3     it wasn't written:  Hey, we would like to license some of your

 3:16:20PM4     patents, to KCI?

 3:16:21PM5     A.  I do not recall that -- ever a time when we asked KCI for

 3:16:25PM6     a license under their patents.

 3:16:27PM7     Q.  Okay.  Now, let's go on after that meeting.  Now, after

 3:16:31PM8     that meeting, you became involved in looking at some of the

 3:16:35PM9     KCI patents, didn't you?

 3:16:37PM0     A.  I looked at one of them, yes.

 3:16:40PM1     Q.  And as a matter of fact, you looked, in August of 2001,

 3:16:45PM2     you looked at some of the KCI patents, one or more?

 3:16:49PM3     A.  I looked at one of them.

 3:16:51PM4     Q.  And you determined that if you did anything using the KCI

 3:17:01PM5     system, the KCI method that Dr. Argenta invented, that it
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 3:17:06PM1     would infringe, didn't you?  That was your opinion?

 3:17:09PM2     A.  My specific of the -- the memo, could we look at it?

 3:17:14PM3     Q.  I am just asking the question, sir.

 3:17:15PM4     A.  The memos that we are speaking about here was one where I

 3:17:19PM5     was specifically concerned about the possibility that the

 3:17:23PM6     Medela pump might be covered under the Argenta patent, and

 3:17:28PM7     would we then have a problem in actually bringing our pump to

 3:17:32PM8     KCI or to any -- well, to KCI; could it be -- could we be,

 3:17:36PM9     just by having the pump, be in infringement of the patent, and

 3:17:40PM0     I believe that's the heading of the e-mail, sir.

 3:17:42PM1     Q.  And what you were worried about is that if you were

 3:17:46PM2     involved in the wound care business that you would infringe

 3:17:50PM3     Dr. Argenta's patents, weren't you?

 3:17:53PM4     A.  My concern was, did we have a product already that was in

 3:17:57PM5     infringement of it, and that was why I was looking into this

 3:18:00PM6     business.

 3:18:01PM7     Q.  Well, do you understand that using Medela suction pumps

 3:18:06PM8     for the treatment of wounds could infringe on the KCI patents?

 3:18:10PM9     A.  We have obtained legal opinion on this, and the pump, in

 3:18:19PM0     and of itself, we have obtained from legal opinion, cannot

 3:18:19PM1     infringe the Argenta patents.

 3:18:21PM2     Q.  Sir, that is not what you said when you were asked that

 3:18:25PM3     question before, was it?

 3:18:27PM4     A.  That's my -- the legal opinion.  That's what the --

 3:18:30PM5     Q.  No.  Let's --
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 3:18:32PM1     A.  Our --

 3:18:33PM2     Q.  Let's go to page -- I'm sorry.  Let's go to page 57, line

 3:18:37PM3     21.  I'm sorry.  Line 9 through 12.

 3:18:45PM4               (Videotape played.)

 3:18:47PM5     Q.  Do you understand that using suction pumps for the

 3:18:49PM6     treatment of wounds could infringe on KCI's patents?

 3:18:53PM7     A.  If used in a very specific way, yes.

 3:18:55PM8               (Videotape stops.)

 3:18:57PM9     BY MR. MACON:

 3:18:57PM0     Q.  Thank you.  And you knew that in the summer of 2001,

 3:19:03PM1     correct?

 3:19:04PM2     A.  This was a question I was trying to answer for myself in

 3:19:07PM3     August of 2001.

 3:19:08PM4     Q.  And that was -- that was the answer that you came up with

 3:19:11PM5     that, yes, it could?

 3:19:13PM6     A.  The answer that came up in the memo, the e-mail that I am

 3:19:15PM7     speaking of was, no, it can't.

 3:19:22PM8     Q.  Then -- and when you testified under oath, you said, yes,

 3:19:26PM9     it could?

 3:19:27PM0     A.  In a very specific way, which means that it would have to

 3:19:29PM1     be used with something else, and that something else would

 3:19:33PM2     have to bring it into interference with the patents.

 3:19:37PM3     Q.  Thank you.

 3:19:37PM4     A.  The pump itself, we received legal opinions that it itself

 3:19:41PM5     cannot infringe.
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 3:19:42PM1               MR. MACON:  Your Honor, perhaps you should warn him

 3:19:43PM2     about if he keeps talking about legal opinions --

 3:19:47PM3               THE COURT:  Yes.  Let me tell you, Mr. Quackenbush,

 3:19:48PM4     this subject has come up several times.  One of -- of course,

 3:19:52PM5     all of these parties have good lawyers, and I think many of

 3:19:57PM6     them have sought legal advice from patent lawyers.

 3:20:03PM7               People, when they consult their lawyers and their

 3:20:06PM8     lawyers give them advice, that lawyer -- that advice is

 3:20:08PM9     protected by the attorney-client privilege and cannot be

 3:20:13PM0     inquired about.

 3:20:14PM1               In other words, you can't say:  Well, what did your

 3:20:16PM2     lawyers tell you?  I think once or twice through this trial,

 3:20:20PM3     inadvertently people have been asked what their lawyers have

 3:20:22PM4     told them, and they have talked about it.

 3:20:25PM5               But one of the subjects I talked to the lawyers

 3:20:27PM6     about last night was the fact that I don't want to talk to --

 3:20:34PM7     to have the witnesses asked what their lawyers told them.

 3:20:38PM8               Now, if the witnesses want to waive the

 3:20:41PM9     attorney-client privilege, with the understanding of their

 3:20:43PM0     lawyers, they want to waive the attorney-client privilege,

 3:20:45PM1     then they can do so and we can go forward.

 3:20:48PM2               But as a matter of course, I want the

 3:20:52PM3     attorney-client privilege to be maintained for all of the

 3:20:58PM4     parties, and I don't want us to discuss, there to be evidence

 3:21:00PM5     in this case about what lawyers told clients.
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 3:21:03PM1               So, Mr. Quackenbush --

 3:21:06PM2               THE WITNESS:  These are different lawyers, Your

 3:21:08PM3     Honor.  They are not in this courtroom.

 3:21:11PM4               MR. SADLER:  Excuse me, Your Honor --

 3:21:11PM5               THE COURT:  That's okay.

 3:21:11PM6               MR. SADLER:  -- this is the issue that we proposed,

 3:21:13PM7     and I'm sorry to bring this up.  This is the issue that we

 3:21:14PM8     have tendered an instruction to Mr. Macon and proposed you

 3:21:17PM9     instruct the jury on.

 3:21:18PM0               MR. MACON:  And we are ready to do it.  We can deal

 3:21:21PM1     with it.

 3:21:22PM2               THE COURT:  Well, let's take a break.  Everybody

 3:21:25PM3     rise for for the jury.

 3:21:28PM4               Mr. Ramirez, if you will lead the jury out.

 3:21:31PM5               (Jury leaves courtroom.)

 3:21:55PM6               THE COURT:  Okay.  Let's close the door.

 3:21:57PM7               And, Mr. Quackenbush, it doesn't matter if the

 3:21:59PM8     lawyers are in here or out of here.  If you have sought

 3:22:01PM9     lawyers for advice, whoever the lawyers are, that advice is

 3:22:05PM0     protected by attorney-client privilege.

 3:22:07PM1               Now, you can waive that attorney-client privilege

 3:22:08PM2     with the advice of your lawyers, and we can talk about all of

 3:22:11PM3     the advice your lawyers have given you, whether they are here

 3:22:14PM4     or in the patent field.  And I know this is not something that

 3:22:18PM5     you --
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 3:22:19PM1               THE WITNESS:  I'm sorry.

 3:22:20PM2               THE COURT:  -- understand, but --

 3:22:22PM3               MR. SADLER:  Forgive me, Your Honor.  The confusion

 3:22:24PM4     here is, he has not waived -- this is exactly what we

 3:22:26PM5     discussed yesterday.  Because we have legal opinions that are

 3:22:30PM6     properly admissible on the issue of willfulness and

 3:22:33PM7     inducement, and this was the issue I gave Mr. Macon an

 3:22:37PM8     instruction.  Unfortunately, he brought it up before we got to

 3:22:40PM9     a point where we got you the instruction, but this isn't

 3:22:42PM0     about -- this is a totally different --

 3:22:45PM1               THE COURT:  And Mr. Macon, of course, didn't bring

 3:22:47PM2     the subject up.

 3:22:48PM3               MR. SADLER:  I understand.  I am not being critical,

 3:22:49PM4     but this is not an issue --

 3:22:51PM5               THE COURT:  So as far as you are concerned, all of

 3:22:52PM6     the legal opinions they got about the KCI patent are not --

 3:22:55PM7     you do not want protected by the attorney-client privilege

 3:22:57PM8     because of the willfulness issue?

 3:23:00PM9               MR. SADLER:  Exactly.  And that's because the

 3:23:04PM0     opinion letters are going to come into evidence with some kind

 3:23:07PM1     of qualifying instruction.

 3:23:09PM2               MR. MACON:  Your Honor --

 3:23:09PM3               THE COURT:  Well, let me - if people are willing to

 3:23:11PM4     waive the attorney-client privilege, there is no -- as I say,

 3:23:12PM5     there is no problem with that.
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 3:23:13PM1               MR. MACON:  The problem, of course, is that they are

 3:23:15PM2     waiving --

 3:23:16PM3               THE COURT:  I am sorry.  Let me just read this.

 3:23:44PM4     Okay.  Have you looked at this?

 3:23:46PM5               MS. COWART:  Your Honor --

 3:23:47PM6               THE COURT:  Yes.

 3:23:49PM7               MS. COWART:  -- I have some concerns about it from

 3:23:51PM8     two respects.

 3:23:52PM9               THE COURT:  Okay.

 3:23:53PM0               MR. SADLER:  I may --

 3:23:55PM1               THE COURT:  Everybody please be seated.

 3:23:56PM2               MR. SADLER:  I may have handed you the wrong one,

 3:23:57PM3     and I am sorry to interrupt, but I had two on my desk, and I

 3:24:03PM4     just want to make sure I have handed you the right one.

 3:24:03PM5               THE COURT:  Okay.

 3:24:03PM6               MR. SADLER:  Forgive me, Your Honor, for -- can you

 3:24:04PM7     make sure this is the same as that one?  They are two very

 3:24:07PM8     similar --

 3:24:11PM9               THE COURT:  Let's see.

 3:24:12PM0               MR. SADLER:  I apologize if --

 3:24:14PM1               THE COURT:  That's okay.

 3:24:15PM2               MR. SADLER:  The correct one I meant to give you

 3:24:16PM3     referred to conspiracy, inducement and willfulness, all three.

 3:24:24PM4     Right there at the bottom of the first page.

 3:24:29PM5               THE COURT:  Hold on.  Okay.  Conspiracy to infringe,
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 3:24:42PM1     inducement of patent infringement and willful inducement.

 3:24:45PM2               MR. SADLER:  Okay.

 3:24:45PM3               THE COURT:  So I have got the right one.

 3:24:47PM4               MR. SADLER:  Then that is correct, and I apologize

 3:24:49PM5     for --

 3:24:50PM6               THE COURT:  Okay.  You may step down, if you want to

 3:24:53PM7     right now, just to be more comfortable, Mr. Quackenbush.

 3:24:58PM8               Okay.  Yes, Ms. Cowart.

 3:25:00PM9               MS. COWART:  Your Honor, we have taken a look at the

 3:25:02PM0     suggested instruction from Medela, and we have some concerns

 3:25:06PM1     about it from two respects.  One, it isn't quite the law on

 3:25:12PM2     the application of the opinion letters.

 3:25:15PM3               And also, it refers to opinions, and our primary

 3:25:19PM4     concern right now is that, the jury has heard from experts in

 3:25:22PM5     this case who have given opinions, and we don't want the jury

 3:25:27PM6     to think that the statements that are going to be contained in

 3:25:30PM7     the letters from Baniak, Pine and Gannon are expert opinions,

 3:25:36PM8     as experts that have been designated in this case.

 3:25:39PM9               These attorneys aren't even going to come to testify

 3:25:41PM0     in this case about the content of those letters.  So I'm

 3:25:46PM1     sorry.  I have a hand-scribbled instruction here that I

 3:25:50PM2     haven't yet shared with the Medela attorneys, but while we

 3:25:55PM3     agree that there should be an instruction, we just want to

 3:25:57PM4     make it clear that the jury is not going to hear from the

 3:26:02PM5     authors of these letters, that these are not experts
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 3:26:07PM1     designated in this case to testify about the content of those

 3:26:10PM2     letters, and there just needs to be some other changes in the

 3:26:16PM3     instruction to make it a little more neutral, as opposed to

 3:26:23PM4     one-sided.

 3:26:24PM5               THE COURT:  Okay.  Well, I will bring the jury back,

 3:26:28PM6     and, you know -- this may have been really clear to everybody

 3:26:34PM7     last night.  It wasn't clear to me.

 3:26:36PM8               And so, you know, I -- it just was not clear to me.

 3:26:41PM9     It could be my fault, and I apologize.  But what we -- I am

 3:26:45PM0     going to bring the jury back and tell them I will give them a

 3:26:47PM1     further instruction about attorney-client privilege.

 3:26:50PM2               As I listen to Mr. Quackenbush's testimony, I am a

 3:26:59PM3     little confused about what he is saying.  He seems to be

 3:27:10PM4     saying that, you know, the pump itself doesn't infringe

 3:27:16PM5     anything, which I would not think anybody is arguing the pump

 3:27:20PM6     itself infringes anything.

 3:27:23PM7               But he answered yes, there was infringement, and

 3:27:33PM8     then said, no, there wasn't.  So I am -- the testimony is

 3:27:37PM9     getting really muddled here, and it may get muddled because of

 3:27:42PM0     his desire to want to talk about the memo that he keeps

 3:27:46PM1     referencing, the opinions that he references.  I just don't

 3:27:49PM2     know.

 3:27:49PM3               MR. SADLER:  Well, I am frustrated, Your Honor,

 3:27:51PM4     because there is an exhibit which speaks exactly to this whole

 3:27:54PM5     line of questioning, and we were told right before
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 3:27:56PM1     cross-examination started that they weren't going to use that

 3:28:00PM2     document --

 3:28:01PM3               MR. MACON:  I --

 3:28:01PM4               MR. SADLER:  -- they are not going to use the very

 3:28:02PM5     document that he then asks five or six questions about, and

 3:28:05PM6     Mr. Quackenbush says:  Can we please see the document?

 3:28:08PM7               MR. MACON:  The problem is, the problem is that the

 3:28:10PM8     document has certain -- well, there are two issues.  One, I

 3:28:13PM9     certainly have a right to ask him about something without

 3:28:15PM0     showing him the document.  But secondly, the document has

 3:28:18PM1     certain limine problems, and I am trying to avoid it.

 3:28:23PM2               THE COURT:  Well, can't we -- if there are limine

 3:28:24PM3     problems, don't you just redact?

 3:28:26PM4               MR. MACON:  I am willing --

 3:28:27PM5               MR. SADLER:  He told us they weren't going to use

 3:28:28PM6     the document.

 3:28:29PM7               MR. MACON:  I wasn't planning to use the document,

 3:28:31PM8     and I wasn't planning to do it --

 3:28:33PM9               MR. SADLER:  Why are we asking --

 3:28:34PM0               THE COURT:  Okay.

 3:28:34PM1               MR. SADLER:  I am sorry.  Why are we asking about

 3:28:35PM2     pumps infringing, when there is no claim in this case about

 3:28:38PM3     pumps infringing?

 3:28:39PM4               THE COURT:  Well, can I say first, you don't have to

 3:28:41PM5     use a document, if you don't want to, but if the document has
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 3:28:44PM1     pertinent information and information that violates the limine

 3:28:49PM2     motion, we can redact the document, and surely you guys can

 3:28:52PM3     agree on that.

 3:28:52PM4               And I am sure you are going to show him the

 3:28:54PM5     document, if Mr. Macon doesn't, Mr. Sadler.

 3:28:57PM6               MR. SADLER:  Sure.  And I am not aware of what the

 3:29:00PM7     limine problems are, but, obviously, he and I can visit about

 3:29:04PM8     that.

 3:29:05PM9               THE COURT:  Okay.  I guess I am trying -- it is just

 3:29:10PM0     must be a very difficult part of the case, because, to some

 3:29:15PM1     extent, I feel like we are moving in circles, and it may be --

 3:29:20PM2     on this particular testimony, and so I am trying to keep it in

 3:29:25PM3     gear.

 3:29:26PM4               Okay.  We will do this.  If you don't want to show

 3:29:28PM5     him the document, you don't have to show him the document.  He

 3:29:32PM6     doesn't have to show you documents, Mr. Quackenbush, if he

 3:29:34PM7     doesn't, and you just -- you answer to the best of your

 3:29:39PM8     ability, and you can say, you know, I am answering from my

 3:29:40PM9     memory.  You know, I could use the document to refresh my

 3:29:44PM0     memory, but if you don't want to show -- you know, but if not,

 3:29:47PM1     I will just give you the best of my memory, and that's what

 3:29:49PM2     you can do.  Just give him the best of your memory and just

 3:29:52PM3     testify.

 3:29:56PM4               You are telling me that it is okay for Mr.

 3:29:59PM5     Quackenbush, Mr. Sadler, it is okay for him to testify about
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 3:30:01PM1     the opinions he got -- you know, you are not asserting any

 3:30:08PM2     privilege for him to testify about the opinions he got from

 3:30:10PM3     the lawyers he hired to look at the patent?

 3:30:12PM4               MR. SADLER:  That's absolutely correct.

 3:30:13PM5               THE COURT:  Okay.

 3:30:14PM6               MR. SADLER:  Because reliance on those opinions is

 3:30:17PM7     relevant to the issue of willfulness and inducement, and so,

 3:30:23PM8     you know, they have been produced in this litigation, marked

 3:30:25PM9     as an exhibit, no question about that.

 3:30:28PM0               MR. MACON:  I don't have a problem with that.  We do

 3:30:31PM1     need an instruction.  I was not planning for him to answer

 3:30:35PM2     with respect to his law firm's opinions, and maybe it is my

 3:30:37PM3     fault for asking.

 3:30:37PM4               I was not planning to get there until we had the

 3:30:41PM5     instruction worked out.  I am willing to go back around and

 3:30:44PM6     ask other questions, and maybe at the break maybe we can deal

 3:30:47PM7     with, one, the exhibit, which needs to be redacted, and, two,

 3:30:50PM8     maybe we can work out the -- maybe we can work out the

 3:30:54PM9     instruction.

 3:30:55PM0               But before -- well, it seems to me, we need to have

 3:30:58PM1     that instruction.

 3:31:00PM2               THE COURT:  And I will tell the jury I am going to

 3:31:02PM3     give an instruction about this, that I do find that the

 3:31:05PM4     parties are all in agreement that, for limited purposes, the

 3:31:14PM5     advice that Mr. Quackenbush and that Medela got from their
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 3:31:21PM1     attorneys, when they looked at the patent issue during these

 3:31:28PM2     discussions, that that advice can be discussed.  I will give

 3:31:32PM3     them a further instruction later.  Meantime, I understand you

 3:31:35PM4     are moving on.

 3:31:36PM5               MR. MACON:  I will move on, with the idea we will

 3:31:37PM6     come back when we have a chance to.

 3:31:38PM7               THE COURT:  Okay.

 3:31:40PM8               MR. SADLER:  May I address one other thing?

 3:31:41PM9               THE COURT:  Okay.

 3:31:42PM0               MR. SADLER:  In case there is going to be more

 3:31:43PM1     dialogue about it, which I suspect there will be.  There has

 3:31:46PM2     been a whole line of questioning about:  Did you get nonpublic

 3:31:50PM3     information from KCI?

 3:31:50PM4               We talked about this before trial.  This is not a

 3:31:54PM5     theft of trade secrets case.  This is not a misappropriation

 3:31:57PM6     of confidential information case.  I don't see how that line

 3:32:02PM7     of questioning is relevant, and I object to it if we are going

 3:32:05PM8     to do anymore.

 3:32:06PM9               That is not a claim in this case and we are not

 3:32:11PM0     going to try it by consent.

 3:32:12PM1               THE COURT:  Okay.

 3:32:12PM2               MR. SADLER:  It is just not a claim in this case.

 3:32:13PM3               THE COURT:  Do we need to go into that any further?

 3:32:15PM4               MR. MACON:  Your Honor, I didn't have any plans to

 3:32:17PM5     to go any further, although I do think I have a perfect right
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 3:32:20PM1     to do it.  What we are talking about is a situation where we

 3:32:22PM2     have alleged a conspiracy to unfairly compete, and part of

 3:32:27PM3     this conspiracy is the way they have used some -- nonpublic

 3:32:32PM4     information attempt.  But I am not going to go into it right

 3:32:33PM5     now.

 3:32:33PM6               MR. SADLER:  What is the evidence of that?  He has

 3:32:35PM7     to have a credible basis to ask a question:  Have you gotten

 3:32:37PM8     nonpublic information?

 3:32:39PM9               THE COURT:  Well, I mean, Mr. Quackenbush,

 3:32:41PM0     apparently, nothing happened at that meeting about nonpublic

 3:32:45PM1     information, as I understand, but there may be other testimony

 3:32:49PM2     about it.

 3:32:50PM3               MR. SADLER:  Where did he testify that somebody

 3:32:52PM4     tortured him and got nonpublic information out of him?  Maybe

 3:32:55PM5     I fell asleep during that testimony.

 3:32:57PM6               THE COURT:  Well, let's move to another subject, and

 3:32:59PM7     we will take this up at the break.  Let's bring the jury back

 3:33:02PM8     in.

 3:33:08PM9               (Jury enters courtroom.)

 3:33:29PM0               THE COURT:  Okay.  Everyone please be seated.

 3:33:30PM1               Mr. Quackenbush, please be seated.

 3:33:32PM2               Now, ladies and gentlemen, last night, when I was

 3:33:33PM3     with these good lawyers, we talked about this attorney-client

 3:33:35PM4     issue.  And as I say, we are going to maintain the

 3:33:41PM5     attorney-client privilege in connection with the discussions
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 3:33:45PM1     that parties have with their lawyers.

 3:33:50PM2               In the particular instance that we have just heard

 3:33:54PM3     discussed by Mr. Quackenbush, he is talking about the fact

 3:33:57PM4     that his company hired patent attorneys, 2001 or so, during

 3:34:05PM5     this period of time to evaluate the Medela -- the KCI patents

 3:34:12PM6     in regard to the VAC technology.

 3:34:20PM7               We are going, at some point in this case, to talk

 3:34:22PM8     about the advice that those lawyers gave Mr. Quackenbush and

 3:34:28PM9     Medela.  We are not going to talk about it right now, and

 3:34:30PM0     before we talk about it, I am going to give you a further

 3:34:34PM1     instruction about it.

 3:34:35PM2               So we have all agreed we are going to move on and we

 3:34:37PM3     are going to work on the instruction.  Again, the goal is to

 3:34:40PM4     do our best to protect attorney-client privilege, because it

 3:34:44PM5     is important that people can get unvarnished advice from their

 3:34:48PM6     lawyers when they seek counsel.

 3:34:54PM7               So I will give you some advice about that later.  We

 3:34:57PM8     are going to talk about that issue, because that issue, Medela

 3:35:03PM9     has agreed and everybody else has agreed is going to be

 3:35:05PM0     discussed under certain terms that relate to an instruction I

 3:35:09PM1     will give you.

 3:35:10PM2               But we have all agreed, Mr. Macon has agreed he will

 3:35:16PM3     move on to another subject and we will talk about that subject

 3:35:16PM4     and many more before we take a break, and then I will try to

 3:35:19PM5     work something out at the break.
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 3:35:21PM1               Okay.  Thank you, Mr. Macon.

 3:35:23PM2               MR. MACON:  Thank you.

 3:35:23PM3     BY MR. MACON:

 3:35:23PM4     Q.  Mr. Quackenbush, did you participate in a second meeting

 3:35:26PM5     with Kinetic Concepts in January and February of 2002?

 3:35:32PM6     A.  People -- six people from KCI came to Medela,

 3:35:34PM7     Incorporated, which is in McHenry, Illinois, north and west

 3:35:39PM8     side of Chicago, in mid January of 2002.

 3:35:46PM9     Q.  Let me ask you the question:  Did you --

 3:35:47PM0     A.  Yes, I did.

 3:35:47PM1     Q.  Okay.  At that meeting, did anyone from Medela disclose

 3:35:53PM2     that Richard Weston was proposing that Medela enter into the

 3:35:58PM3     market for suction pumps used to treat wounds?

 3:36:02PM4     A.  No one mentioned this to them.

 3:36:04PM5     Q.  At the meeting -- by the time of the meeting, had Richard

 3:36:10PM6     Weston made a proposal to the board of Medela for the use of

 3:36:13PM7     suction pumps in connection with wounds?

 3:36:16PM8     A.  Mr. Weston gave in October of 2002 a skeleton of a

 3:36:24PM9     business plan, and one chart on that had the words "wound

 3:36:27PM0     care."

 3:36:29PM1     Q.  At any time, has anyone representing any of the Medela

 3:36:32PM2     entities ever communicated to KCI that Medela was going to

 3:36:36PM3     provide suction pumps to BlueSky for use in connection with

 3:36:40PM4     the treatment of wounds?

 3:36:43PM5     A.  I think that by the time Richard Weston was doing that,
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 3:36:47PM1     the relationships with KCI were over, so my answer to that

 3:36:52PM2     question is, I believe we have not.

 3:36:54PM3     Q.  And you are aware that there were some e-mails between Mr.

 3:36:59PM4     Tanner and Mr. Ware of Kinetic Concepts after the February

 3:37:05PM5     meeting?

 3:37:06PM6     A.  I know of one that took place in, I believe, May of 2002.

 3:37:11PM7     Q.  Are you aware that Mr. Tanner sent a couple of e-mails to

 3:37:15PM8     Mr. Ware during that time period?

 3:37:16PM9     A.  I know of one that Mr. Ware answered a memo that was sent

 3:37:20PM0     by Mr. Ware. That one I know of.  There might have been others

 3:37:24PM1     that I don't know of.

 3:37:26PM2     Q.  Now, by 2001, did you have doubts both about Richard

 3:37:30PM3     Weston's job performance and about his integrity?

 3:37:35PM4     A.  I had, in 2001, I had questions about Mr. Weston's ability

 3:37:41PM5     to do the job that I and the board of directors had asked him

 3:37:44PM6     to do.

 3:37:45PM7     Q.  Let's look at Plaintiff's Exhibit 166, please.

 3:37:53PM8               MR. MCCLANAHAN:  166?

 3:37:53PM9               MR. MACON:  166.

 3:37:54PM0     BY MR. MACON:

 3:38:00PM1     Q.  Now, is this a memo that you prepared concerning Medela

 3:38:09PM2     suction?

 3:38:09PM3     A.  I prepared this memo in May of 2001.

 3:38:12PM4     Q.  And this was -- these were your thoughts about a proposed

 3:38:16PM5     new United States suction business; is that correct?
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 3:38:19PM1     A.  This is me responding to a directive by the board to write

 3:38:24PM2     a business plan on a U.S. suction business.

 3:38:27PM3     Q.  Okay.  And the first question, why do it?  And the answer

 3:38:32PM4     is, more sales and more profits.  Is that right?

 3:38:35PM5     A.  That's the second question, but, yes.

 3:38:37PM6     Q.  I'm sorry.  It may be the second question, but it was the

 3:38:41PM7     most important question, wasn't it?

 3:38:44PM8     A.  Companies exist to stay in business, which requires

 3:38:47PM9     profits.

 3:38:51PM0     Q.  And your analysis -- the idea was that Richard Weston

 3:38:55PM1     would be the person who would lead this new Medela business;

 3:38:57PM2     is that correct?

 3:38:58PM3     A.  This was the idea.

 3:38:59PM4     Q.  And you doubted Mr. Weston's ability to do that, didn't

 3:39:01PM5     you?

 3:39:02PM6     A.  At the time I wrote this, Mr. Weston should have been able

 3:39:05PM7     to do this, and I was not getting the kind of performance I

 3:39:09PM8     expected, and so my confidence in that was waning.

 3:39:13PM9     Q.  Well, if you look at the second and third bullets, it

 3:39:19PM0     shows that you don't have much confidence in him as a

 3:39:23PM1     businessperson, do you?  Let's see.  Let's move -- I'm

 3:39:27PM2     sorry -- to the next one.

 3:39:30PM3     A.  Where are we?

 3:39:31PM4     Q.  Let's go to organizational concerns.  You say Richard is

 3:39:42PM5     rewarded with salary, stock, budget and relocation to the city
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 3:39:46PM1     of his choice to develop products that he failed to sell when

 3:39:49PM2     he was responsible for selling them.

 3:39:51PM3               Now, what you are referring to here is that Mr.

 3:39:54PM4     Weston has been in charge of selling suction, general suction

 3:39:58PM5     for Medela, hasn't he?

 3:40:00PM6     A.  Under his title as director of sales, yes, he was also

 3:40:04PM7     responsible for selling suction products.

 3:40:07PM8     Q.  And he wasn't very successful at doing that, was he?

 3:40:11PM9     A.  Medela, in general, was not very successful at that, no.

 3:40:14PM0     Q.  But Richard Weston was specifically not very successful?

 3:40:16PM1     A.  He was head of sales, and he wasn't successful and Medela,

 3:40:20PM2     Inc. wasn't successful.

 3:40:21PM3     Q.  And you were questioning why he should be given a new

 3:40:24PM4     salary, stock in a company, and get to relocate to the city of

 3:40:28PM5     his choice to do the same thing in a separate company?

 3:40:31PM6     A.  That was exactly what I raised to Mr. Tanner.

 3:40:33PM7     Q.  Okay.  Let's turn to the second page, and we will go to

 3:40:41PM8     the third bullet point.  I do not believe Richard Weston can

 3:40:49PM9     attract the talent needed to staff this venture.  Ask

 3:40:53PM0     yourself, would you want to work for Richard Weston?  Can he

 3:40:57PM1     inspire you?

 3:40:58PM2               You didn't have much confidence in the sort of

 3:41:00PM3     people that Mr. Weston could hire, did you?

 3:41:03PM4     A.  I didn't, and I thought it would be very difficult if he

 3:41:05PM5     was starting a new business from scratch, where we didn't even
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 3:41:09PM1     have a physical facility.  Yes, I was concerned.

 3:41:11PM2     Q.  And as a matter of fact, you expressed your concern about

 3:41:13PM3     the people that Mr. Weston had joined, both of whom had been

 3:41:19PM4     asked to leave Medela; isn't that right?

 3:41:21PM5     A.  I may have done that.

 3:41:24PM6     Q.  You were -- you knew that Tim Johnson had been asked to

 3:41:28PM7     leave Medela?

 3:41:31PM8     A.  I don't remember why Tim Johnson was asked to leave

 3:41:33PM9     Medela.

 3:41:34PM0     Q.  But you --

 3:41:35PM1     A.  He was asked to leave Medela, yes, he was.

 3:41:38PM2     Q.  And you knew that Mr. Brian Lesckowicz was asked to leave

 3:41:42PM3     Medela?

 3:41:43PM4     A.  That one I know about.

 3:41:43PM5     Q.  And that had something to do with honesty, correct?

 3:41:46PM6     A.  It did.

 3:41:47PM7     Q.  Okay.  And so you were not impressed with the team that

 3:41:51PM8     Richard Weston put together, were you?

 3:41:55PM9     A.  Not overly.

 3:41:57PM0     Q.  Let's go to Exhibit 169, which is in July of 2001.  And is

 3:42:05PM1     this a summary of a discussion you had with Mr. Weston on July

 3:42:09PM2     3, 2001?

 3:42:12PM3     A.  Yes.  It says right at the top, summary of CLQ, Richard

 3:42:17PM4     Weston discussion.

 3:42:21PM5     Q.  Now, at this time, did you still believe that Mr. Weston
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 3:42:25PM1     had some family problems with his existing family?

 3:42:29PM2     A.  I had known that for some time.  I think I knew that from

 3:42:31PM3     the day I met Mr. Richard Weston.

 3:42:34PM4     Q.  And did Mr. Weston tell you that the reason he wanted to

 3:42:37PM5     move to California was because of problems in his existing

 3:42:40PM6     family?

 3:42:40PM7     A.  Yes.

 3:42:42PM8     Q.  And you were sympathetic to those problems, correct?

 3:42:48PM9     A.  I think a great many people at Medela were sympathetic.

 3:42:52PM0     He talked about these problems.

 3:42:54PM1     Q.  And the reason you thought those were his problems is that

 3:42:56PM2     Mr. Weston told you, right?

 3:42:59PM3     A.  He told me that -- I think he told a number of people.

 3:43:03PM4     Q.  And moving on to Exhibit 171 -- I'm sorry.  I am out of

 3:43:13PM5     sequence there.  But before -- by July, did you believe that

 3:43:21PM6     Mr. Weston couldn't make a decision?

 3:43:26PM7     A.  I know I wrote that.  Mr. Weston had too many things on

 3:43:31PM8     his plate, and I think he was really overwhelmed and kind of

 3:43:34PM9     paralyzed, and we had to do something about it.

 3:43:37PM0     Q.  As of July 2001, did you believe that Medela, Inc. needed

 3:43:41PM1     to be free of Richard Weston?

 3:43:43PM2     A.  I wrote this.  Medela, Inc. was compounding the problem by

 3:43:47PM3     he had basically two jobs and family issues and we had to do

 3:43:51PM4     something.  Medela, Inc. had to do something.

 3:43:55PM5     Q.  Now, is when you really became upset at Mr. Weston is when
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 3:43:59PM1     you learned of the fact he hadn't been honest with you and

 3:44:01PM2     with the company about his personal situation?

 3:44:05PM3     A.  That was disappointing and -- it was disappointing.

 3:44:09PM4     Q.  And it was more than disappointing.  Didn't you tell Mr.

 3:44:14PM5     Tanner that you didn't believe that you could work with a man

 3:44:17PM6     whom you couldn't trust?

 3:44:21PM7     A.  I don't recall saying that to Mr. Tanner.

 3:44:24PM8     Q.  Did you feel that way?

 3:44:27PM9     A.  I thought he was -- I used the word forthcoming before,

 3:44:31PM0     and this is a good example.  I think that Richard hadn't

 3:44:35PM1     volunteered information.  We found it out and it influenced

 3:44:39PM2     some business decisions we were making, trying to make.

 3:44:42PM3     Q.  Okay.  And let's go to Plaintiff's Exhibit 178.  Now, are

 3:44:55PM4     these notes that you made concerning Richard Weston?

 3:45:00PM5     A.  I believe this is a compilation of things that I put

 3:45:04PM6     together for myself, some that I put together to address to my

 3:45:10PM7     boss, and then the very last part is my -- a summary of what

 3:45:14PM8     my -- of what Urs Tanner sent back to me.

 3:45:19PM9     Q.  Did you believe that trust was a big issue with Mr.

 3:45:22PM0     Weston?

 3:45:23PM1     A.  Trust is a big issue inside Medela, and that was a big

 3:45:27PM2     issue, yes.

 3:45:28PM3     Q.  And did you believe this -- did you -- by this time, by

 3:45:33PM4     November of 2001, had you learned that Mr. Weston had not been

 3:45:39PM5     honest with you about the reason he wanted to move to
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 3:45:42PM1     California?

 3:45:43PM2     A.  I don't think what he told me was dishonest.  I think it

 3:45:46PM3     was just part of the story, so I would use that as an example

 3:45:50PM4     of saying that he wasn't forthcoming.  There was more to it.

 3:45:55PM5     Q.  And by November, did you understand that Mr. Tanner wanted

 3:46:02PM6     to migrate from general suction, what he was doing, to

 3:46:08PM7     specialized suction, specifically, wound care?

 3:46:11PM8     A.  That was not my understanding.

 3:46:13PM9     Q.  Okay.  Let's look at the last bullet.  It should come up.

 3:46:24PM0     I'm sorry.  We are on the second page?

 3:46:29PM1               MS. GULDE:  I'm sorry.  We are lost.

 3:46:29PM2               MR. MACON:  I am on 178.  I'm sorry.

 3:46:30PM3               MS. GULDE:  And you are --

 3:46:31PM4               MR. MACON:  I am on the second page, the last bullet

 3:46:33PM5     point.

 3:46:33PM6               MS. GULDE:  Thank you.

 3:46:36PM7     BY MR. MACON:

 3:46:36PM8     Q.  And did you -- in 2001, did you write:  Over five years,

 3:46:41PM9     Urs wanted to migrate from general to specialized suction,

 3:46:46PM0     wound care, an example?

 3:46:48PM1     A.  And, for example, it continues and it says:  Can we do a

 3:46:51PM2     strategic alliance with KCI?

 3:46:54PM3     Q.  Absolutely.  Didn't you know that there was -- that Mr.

 3:46:56PM4     Tanner, head of all of Medela, wanted to move toward wound

 3:47:00PM5     care?
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 3:47:01PM1     A.  We wanted to move toward specialty suction.  And if we

 3:47:06PM2     could team with someone, a big company like KCI, that would be

 3:47:08PM3     ideal.

 3:47:09PM4     Q.  That's right.  And so did you make a proposal to KCI after

 3:47:14PM5     that?

 3:47:16PM6     A.  We did.

 3:47:19PM7     Q.  Did you make a specific proposal to work in wound care?

 3:47:24PM8     A.  We made a specific proposal when KCI visited us in

 3:47:28PM9     January, and those proposals were that we had good technology

 3:47:34PM0     in pumps, and we understood their business model and we

 3:47:38PM1     understood what it would be like to be a critical supplier.

 3:47:43PM2     Q.  What was the price that you asked for?

 3:47:44PM3     A.  We never got to price.  The first question would be, are

 3:47:48PM4     they even interested.

 3:47:49PM5     Q.  Was there a written document you gave to KCI?

 3:47:52PM6     A.  These were in the charts for the presentation that we gave

 3:47:55PM7     to them.

 3:47:55PM8     Q.  Did you give them a specific price?

 3:47:59PM9     A.  It is up to the customer to ask for the price.  We had to

 3:48:03PM0     determine if they were interested first.

 3:48:04PM1     Q.  So you never made an offer of a specific price; is that

 3:48:07PM2     correct?

 3:48:08PM3     A.  I think that would be presumptuous.  The fact that the CEO

 3:48:10PM4     visited us and we met with him twice, we were very encouraged

 3:48:14PM5     about that.  We would have gladly --
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 3:48:16PM1     Q.  But you never made a proposal?

 3:48:18PM2     A.  We didn't.

 3:48:18PM3     Q.  Okay.

 3:48:19PM4     A.  I think that would have been inappropriate.

 3:48:20PM5     Q.  And so we have two things going on.  We have Mr. Weston

 3:48:25PM6     working on his wound care project, and we have Medela meeting

 3:48:33PM7     with KCI, correct?  Those two things are going on?

 3:48:38PM8     A.  Mr. Weston is charged by the board with putting together a

 3:48:40PM9     business plan in the area of suction.  There was no

 3:48:44PM0     presumption on the part of the board or me what specific

 3:48:50PM1     product area that was going to be in, and, yes, we were

 3:48:52PM2     meeting with KCI.

 3:48:53PM3     Q.  You were meeting with KCI, and Mr. Weston's job was to

 3:48:56PM4     develop a specific business to be engaged in specialized

 3:49:03PM5     suction, and one of the possibilities was wound care, correct?

 3:49:04PM6     A.  An example was wound care.

 3:49:05PM7     Q.  That's right.  And that's the example in all of these

 3:49:08PM8     documents you always use, wound care?

 3:49:11PM9     A.  An example.  I mean, it says right here that we -- could

 3:49:13PM0     we do a strategic alliance with KCI?

 3:49:16PM1     Q.  Uh-huh.

 3:49:16PM2     A.  I mean, that would be -- that would be ideal, from our

 3:49:18PM3     standpoint.  We sell pumps.  Our intention was to try to sell

 3:49:22PM4     pumps to a big user of pumps.

 3:49:24PM5     Q.  Excuse me.  Is there a question you are answering?
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 3:49:28PM1     A.  I am sorry.

 3:49:28PM2     Q.  If you would answer my questions, I would appreciate it,

 3:49:30PM3     sir.  And so when we come into the winter of 2001, you know

 3:49:38PM4     that Mr. Weston's activity is picking up in trying to find

 3:49:42PM5     prior art?

 3:49:44PM6     A.  This is correct.

 3:49:45PM7     Q.  And he is sending the prior art to you, correct?

 3:49:48PM8     A.  He is sending the prior art -- Mr. Weston, at this point,

 3:49:50PM9     is looking at a lot of prior art and -- which is public

 3:49:56PM0     information, and he is copying me and a number of other

 3:49:59PM1     people.

 3:49:59PM2     Q.  And so you knew exactly -- you knew that Mr. Weston was up

 3:50:03PM3     to -- he was up -- looking at the KCI patents?

 3:50:09PM4     A.  He was looking at KCI patents and he was looking at prior

 3:50:12PM5     art.

 3:50:13PM6     Q.  And you knew that Mr. Weston trying to find prior art of

 3:50:17PM7     KCI patents was inconsistent with you entering into some

 3:50:23PM8     strategic alliance?  You knew that?

 3:50:25PM9     A.  I am not sure how I see that is inconsistent.

 3:50:28PM0     Q.  Oh.  You think -- you think you could go to KCI and say:

 3:50:32PM1     Hey, we are planning to defeat your patents over here, and can

 3:50:37PM2     we do business together?  Is that what you were planning to

 3:50:39PM3     do?

 3:50:39PM4     A.  I think we were looking at the prior art to see what the

 3:50:42PM5     strength of it was.  Richard Weston was, at this time,
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 3:50:45PM1     looking, I believe, to set up his own business, and we were,

 3:50:50PM2     in that month, in January, meeting with KCI to see if we could

 3:50:55PM3     continue interest in selling them pumps.

 3:50:57PM4     Q.  And so you were meeting with KCI, and you were -- and Mr.

 3:51:00PM5     Weston was making a presentation to the board that next month,

 3:51:03PM6     correct?  He made a presentation to the board in February of

 3:51:06PM7     2002?

 3:51:08PM8     A.  I don't think Mr. Weston gave a presentation to the board

 3:51:10PM9     in February.

 3:51:12PM0     Q.  Well, whether he made it physical or not, he made - he

 3:51:15PM1     sent a paper that described his plan, didn't he?

 3:51:18PM2     A.  He sent a paper to Urs Tanner, which is not the board.

 3:51:22PM3     Q.  Oh, I'm sorry.  Okay.  He sent a paper to the head of all

 3:51:26PM4     Medela, correct?

 3:51:27PM5     A.  He sends it to Urs Tanner.

 3:51:30PM6     Q.  Isn't Mr. Tanner the head of all of Medela?

 3:51:31PM7     A.  He is the group CEO.

 3:51:33PM8     Q.  Okay.  And then at that time, your business relationship

 3:51:40PM9     with KCI continues as sort of on hold; is that correct?

 3:51:45PM0     A.  We didn't know where it was.  We were encouraged after the

 3:51:47PM1     meeting in January and we didn't hear anything.  Actually, I

 3:51:53PM2     don't -- I can't be certain of the communications.  The

 3:51:55PM3     communications that I got was -- there is a gap between

 3:51:59PM4     January and May.

 3:52:00PM5     Q.  Okay.

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2703

                                     QUACKENBUSH - DIRECT

 3:52:02PM1     A.  But Mr. Tanner may have gotten communications.

 3:52:03PM2     Q.  Mr. Tanner will be here.

 3:52:06PM3     A.  Mr. Tanner would be the person to ask.

 3:52:07PM4     Q.  We will certainly do that.  Let's continue this.  Okay.

 3:52:11PM5     And then a decision is made by Mr. Weston that he is going to

 3:52:16PM6     leave, voluntarily leave Medela; is that right?

 3:52:20PM7     A.  That is correct.

 3:52:21PM8     Q.  And so he makes a voluntary decision that he is going to

 3:52:25PM9     leave Medela, and so Medela decides to pay him a significant

 3:52:33PM0     amount of money; is that correct?

 3:52:34PM1     A.  We signed a severance agreement with him, and there was --

 3:52:39PM2     the moneys were all spelled out in this severance agreement.

 3:52:43PM3     Q.  But you didn't think Mr. Weston deserved that money, did

 3:52:47PM4     you?

 3:52:49PM5     A.  In fact, we were trying to secure from Mr. Weston

 3:52:52PM6     something which was very valuable to me, which was a

 3:52:54PM7     noncompete, and I think then and I think now that it was a

 3:53:01PM8     good trade for Medela.

 3:53:04PM9     Q.  Well, hold that point, but now let me ask you to answer my

 3:53:06PM0     question.  You didn't believe that Mr. Weston deserved any of

 3:53:10PM1     that money, did you?

 3:53:11PM2     A.  I wrote to Mr. Tanner that he should clearly communicate

 3:53:15PM3     with Richard Weston that a one-year salary continuance was a

 3:53:21PM4     pure gift, were my words, and part of that was to make very

 3:53:24PM5     clear to Mr. Weston that what we wanted -- we were being
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 3:53:29PM1     extremely generous, and we wanted him to sign this

 3:53:31PM2     agreement --

 3:53:32PM3     Q.  Excuse me.

 3:53:32PM4     A.  -- so he would give -- sign a noncompete.

 3:53:35PM5     Q.  I'm sorry.  I never -- would you just answer my questions,

 3:53:38PM6     please, sir?

 3:53:38PM7               Let's look at Defendant's Exhibit 113.  Now, is this

 3:53:45PM8     the e-mail that you sent when you learned that Mr. Weston was

 3:53:50PM9     going to get a whole bunch of money?

 3:53:53PM0     A.  This is an interchange --

 3:53:54PM1     Q.  Excuse me.  Excuse me, sir.  Let me ask the question,

 3:53:57PM2     please.

 3:53:59PM3               THE COURT:  Let's see.  What exhibit again?

 3:54:02PM4               THE WITNESS:  113.

 3:54:03PM5               THE COURT:  113.  Thank you.

 3:54:04PM6     BY MR. MACON:

 3:54:04PM7     Q.  When you learned that Mr. Weston was going to get a whole

 3:54:09PM8     bunch of money, did you write Mr. Tanner and say:  You should

 3:54:09PM9     point out to Richard that he is resigning and, therefore, we

 3:54:11PM0     owe him no severance?

 3:54:13PM1               Now, let's stop right there.  Did you write that?

 3:54:15PM2     A.  I did write this.

 3:54:17PM3     Q.  Let's stop right there.  The policy of Medela was that if

 3:54:21PM4     somebody voluntarily resigns, they got no severance, correct?

 3:54:25PM5     A.  This is what the policy states.
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 3:54:27PM1     Q.  Okay.  And then you said:  This $174,000 is a pure gift

 3:54:33PM2     and two months richer than the ten months' severance we would

 3:54:39PM3     owe him if he were released under severance, which he is not.

 3:54:42PM4               So let's see if we understand this.  First, this is

 3:54:45PM5     a total gift, but even if you had let him go, laid him off, he

 3:54:51PM6     would only have the right to get ten months; isn't that

 3:54:53PM7     correct?

 3:54:54PM8     A.  The policy states -- which is what I am alluding to here.

 3:54:59PM9     These are guidelines.  Medela typically went beyond the policy

 3:55:03PM0     for people we had released or for people we had fired,

 3:55:07PM1     released or people who had resigned.

 3:55:09PM2     Q.  If you will please listen to my question.  Okay?  If Mr.

 3:55:13PM3     Weston had not voluntarily resigned but, rather, he had been

 3:55:17PM4     laid off, then he would have had the right to get ten months'

 3:55:22PM5     salary, correct?

 3:55:23PM6     A.  According to the policy, we typically went beyond this.

 3:55:26PM7     Q.  And -- but what you wanted to say is, he has a right to no

 3:55:30PM8     money; is that correct?

 3:55:31PM9     A.  Under the policy, the policy states that he doesn't have

 3:55:34PM0     any rights.

 3:55:34PM1     Q.  Okay.  And then I want to come back and talk about what

 3:55:37PM2     you are saying.  Okay.  You, for months, have been writing

 3:55:39PM3     memos that are saying that Mr. Weston is paralyzed, he is

 3:55:45PM4     stalled, he hasn't made sales.

 3:55:47PM5               Do you remember those?
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 3:55:48PM1     A.  I do.

 3:55:49PM2     Q.  You have said he has done an incompetent job, he isn't

 3:55:53PM3     doing anything at all, he is not providing any value to the

 3:55:56PM4     company.

 3:55:56PM5               Do you remember that substance?

 3:55:58PM6     A.  I remember those items.

 3:56:00PM7     Q.  And I assume when you were writing these e-mails to your

 3:56:03PM8     boss, you were being pretty frank with him?  You didn't think

 3:56:06PM9     Mr. Weston had much value as a businessperson, did you?

 3:56:11PM0     A.  Actually, I think Mr. Weston has a tremendous value as a

 3:56:14PM1     businessperson.  I think that he -- we had a really

 3:56:18PM2     irreconcilable problem between his personal situation and what

 3:56:23PM3     we wanted to get him to do as a businessperson.

 3:56:26PM4     Q.  Mr. Quackenbush, had you said that he was paralyzed, he

 3:56:33PM5     was stalled, he hadn't made sales for several years?

 3:56:35PM6     A.  I didn't say for several years.  In 2001, we had a problem

 3:56:39PM7     with Richard's performance.

 3:56:41PM8     Q.  Okay.  You had a total problem?  He contributed virtually

 3:56:45PM9     nothing during that year; is that correct?

 3:56:47PM0     A.  He did pretty well that year, but I think that the -- he

 3:56:51PM1     was -- we had a problem with him.

 3:56:53PM2     Q.  And he couldn't even finish a simple business plan, could

 3:56:56PM3     he?

 3:56:57PM4     A.  I did not get the business plan that I asked at the

 3:57:00PM5     beginning of the year.
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 3:57:01PM1     Q.  So this was a man who had done virtually nothing for the

 3:57:06PM2     business over the past year, correct?

 3:57:09PM3     A.  I was disappointed with his performance.

 3:57:12PM4     Q.  Had he done virtually nothing positive for the company

 3:57:15PM5     over the past year?

 3:57:16PM6     A.  He did far less than I would have expected.

 3:57:18PM7     Q.  And in addition to doing virtually nothing, he had been

 3:57:22PM8     either dishonest or not forthcoming to you and the people he

 3:57:26PM9     worked for; is that correct?

 3:57:29PM0     A.  He was not forthcoming in the information about his second

 3:57:32PM1     family.

 3:57:33PM2     Q.  And that was critical information, wasn't it?

 3:57:36PM3     A.  It could have been.  We decided, the board decided not to

 3:57:40PM4     put the facility in southern California, which was my concern.

 3:57:44PM5     Q.  But the bottom line is, you were upset with the fact that

 3:57:48PM6     he had not been honest with you, weren't you?

 3:57:52PM7     A.  I was -- I was not happy about it.

 3:57:54PM8     Q.  Okay.  And so as a result, he walks out, and he is not

 3:57:59PM9     owed any money.  He hasn't done anything over the past year,

 3:58:02PM0     and so Medela makes a decision to give him, over a period of

 3:58:06PM1     time, over $400,000, plus forgive a $175,000 obligation; is

 3:58:13PM2     that correct?

 3:58:15PM3     A.  The 100,000 of that number you are mentioning was

 3:58:17PM4     contractually owed to him by a bonus that he earned in 2001.

 3:58:23PM5     Q.  We are going to look at that.
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 3:58:24PM1     A.  So it is not as high as you stated.

 3:58:27PM2     Q.  It is still a lot of money, wasn't it?

 3:58:28PM3     A.  He -- I would call it $374,000.

 3:58:32PM4     Q.  Okay.  We will check your math.  But in any event, it is a

 3:58:37PM5     lot of money for somebody who hasn't done anything in the past

 3:58:39PM6     year and who has been dishonest with the company, isn't it?

 3:58:43PM7               MR. MCCLANAHAN:  Your Honor, I object to his saying

 3:58:44PM8     "dishonest."

 3:58:45PM9               MR. MACON:  Not forthcoming.

 3:58:45PM0               MR. MCCLANAHAN:  He has said several times that that

 3:58:47PM1     wasn't the case.

 3:58:48PM2               THE COURT:  Well, let me say, I think that has been

 3:58:50PM3     asked and answered.

 3:58:51PM4               MR. MACON:  Okay.  Thank you.

 3:58:54PM5               THE COURT:  So we can move to the next question.

 3:58:54PM6               MR. MACON:  That's fine.

 3:58:54PM7     BY MR. MACON:

 3:58:54PM8     Q.  Okay.  So, then, let's talk about what Medela starts doing

 3:58:57PM9     with BlueSky, Mr. Weston's good company.  Did you sell him the

 3:59:04PM0     Vario -- I mean, the Vario pump, correct?

 3:59:08PM1     A.  We sold -- we were selling the Vario pump and he relabels

 3:59:13PM2     it.

 3:59:14PM3     Q.  And you required him to relabel it, didn't you?

 3:59:16PM4     A.  Medela requires this.

 3:59:18PM5     Q.  Okay.  But that is the only noncosmetic change?  The pump
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 3:59:24PM1     that he has is still the same as the Vario pump with new

 3:59:27PM2     labels, correct?

 3:59:29PM3     A.  It has a label and -- a brand change and a UL label.

 3:59:35PM4     Otherwise, it is functionally the same.

 3:59:37PM5     Q.  Okay.  And those changes that BlueSky made don't affect

 3:59:41PM6     the operations of the pump, do they?

 3:59:43PM7     A.  They do not.

 3:59:44PM8     Q.  And you know that BlueSky got the best pricing of any

 3:59:51PM9     Medela customer during that first year?

 3:59:54PM0     A.  It is my understanding that we -- he got very favorable

 3:59:58PM1     pricing.  It is my understanding that it is not the only

 4:00:01PM2     customer we give those discounts, such a discount to.

 4:00:07PM3     Q.  Do you know the name of another customer who got a

 4:00:09PM4     40-percent discount?

 4:00:10PM5     A.  I don't.  I am relying on Mr. Bernie Laurel.

 4:00:13PM6     Q.  Okay.  We will talk to Mr. Laurel.  Then in addition, you

 4:00:15PM7     know that he got the best terms?  He got 120 days, and no one

 4:00:19PM8     else got as much as 40?

 4:00:22PM9     A.  He got highly -- he got 120-day terms, which were very

 4:00:25PM0     favorable.

 4:00:26PM1     Q.  Okay.  Now, there was some concern at the time Mr. Weston

 4:00:33PM2     left and you started doing business with him, is that what Mr.

 4:00:36PM3     Weston could do could be to draw Medela into a lawsuit brought

 4:00:40PM4     by KCI.  Do you recall that?

 4:00:42PM5     A.  It was a concern, yes.
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 4:00:45PM1     Q.  Because you knew what Mr. Weston was going to do was at

 4:00:48PM2     least on the borderline of infringing patents?

 4:00:52PM3     A.  I would say that we were told very clearly by KCI that

 4:00:56PM4     they would defend their patents, and so we were highly

 4:00:59PM5     sensitized to that possibility, and we wanted to make sure

 4:01:03PM6     that in selling our pumps we didn't get close to KCI's

 4:01:07PM7     patents.

 4:01:07PM8     Q.  Okay.  And so what you did is because you knew what Mr.

 4:01:12PM9     Weston was going to do, you tried to set up at least two

 4:01:17PM0     different defenses?  One, you put a provision in the agreement

 4:01:22PM1     that if you got in a lawsuit, you could terminate the

 4:01:30PM2     agreement; is that correct?

 4:01:31PM3     A.  That is correct.

 4:01:31PM4     Q.  And, two, that if you got in a lawsuit that BlueSky would

 4:01:33PM5     pay for your legal fees; is that correct?

 4:01:36PM6     A.  There were -- I think the termination -- the stipulations,

 4:01:38PM7     I would have said we asked him to sign a contract, which said

 4:01:42PM8     that --

 4:01:43PM9     Q.  If you will just answer my question, sir.  I asked:  Were

 4:01:47PM0     there two issues?  One, that Medela had the right to terminate

 4:01:51PM1     the contract if there was a lawsuit, and, two, that Medela had

 4:01:56PM2     the right to say:  BlueSky, you pay for our legal fees?

 4:01:58PM3     A.  Those were two of three -- provisions I would cite.

 4:02:01PM4     Q.  Okay.  And let's talk about those two that you dealt with,

 4:02:05PM5     that you specifically put in there.  You were sued in
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 4:02:08PM1     September of 2003; is that correct?

 4:02:11PM2     A.  This is correct, and Mr. Weston's company was also sued.

 4:02:14PM3     Q.  Absolutely.  And so once you were sued, did you say:  Mr.

 4:02:20PM4     Weston, thank you very much, but we are quitting doing

 4:02:23PM5     business with you.  That way, we won't have any more problems

 4:02:26PM6     with KCI?  We are going to stop supplying you the pumps, as we

 4:02:30PM7     have a legal right to stop doing?

 4:02:32PM8     A.  We did not do this.

 4:02:33PM9     Q.  Okay.  And then, the other was the indemnification

 4:02:39PM0     provision.  And as president of Medela, you didn't ask BlueSky

 4:02:48PM1     to pay for your legal fees, did you?

 4:02:51PM2     A.  We did not.  If you will just look around at the costs

 4:02:54PM3     that are involved here, it would have ruined that company.

 4:02:56PM4     Q.  Well, as a matter of fact, you had two reasons, didn't

 4:02:57PM5     you, when you were -- you had two.  One, lawsuits are

 4:03:02PM6     expensive, but, two, you wanted to work with Medela because

 4:03:09PM7     you needed each other for the duration of the lawsuit; isn't

 4:03:11PM8     that true?

 4:03:13PM9     A.  Work with BlueSky.

 4:03:14PM0     Q.  I'm sorry.  You needed to work with BlueSky for the

 4:03:16PM1     duration of the lawsuit?

 4:03:18PM2     A.  We were parties to this lawsuit, and that was my

 4:03:21PM3     presumption, is that we would need to work together, and if

 4:03:24PM4     they were out of business, then Medela would have a problem.

 4:03:27PM5     Q.  Now, you were -- if they were out of business, then you

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        2712

                                     QUACKENBUSH - DIRECT

 4:03:31PM1     would stop the infringing act, wouldn't you?

 4:03:39PM2     A.  If they were out of business, we would stop what

 4:03:41PM3     infringing act?

 4:03:43PM4     Q.  Sir, if you stopped doing business with BlueSky, then you

 4:03:48PM5     weren't accused of infringing, were you?  All of your

 4:03:50PM6     infringing comes from what you have done with BlueSky,

 4:03:53PM7     correct?

 4:03:53PM8               MR. MCCLANAHAN:  Excuse me, Your Honor.  That is

 4:03:54PM9     compound, and I object to the second thing suggesting that he

 4:04:00PM0     had been infringing, and he hasn't testified to that.

 4:04:00PM1               THE COURT:  Well, let's do this.  We are going to

 4:04:02PM2     take a break, and we will come back.  Hopefully -- I am going

 4:04:08PM3     to need to work with the lawyers.  I will consider this

 4:04:10PM4     objection, and I will work with the lawyer on some other

 4:04:13PM5     matters.

 4:04:13PM6               I hope that the lawyers and I can finish up what we

 4:04:16PM7     need to do in about 15 minutes, but we will be back here at

 4:04:20PM8     least at 4:20.

 4:04:21PM9               So let's all rise for the jury.

 4:04:25PM0               And please, Mr. Ramirez, lead the jury out.

 4:04:28PM1               (Jury leaves courtroom.)

 4:04:55PM2               THE COURT:  Some day, I will get a different

 4:04:57PM3     microphone.

 4:04:58PM4               THE WITNESS:  Am I too close?

 4:04:59PM5               THE COURT:  Every witness runs into that, every
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 4:05:02PM1     witness.  I have been here three years, three straight years.

 4:05:06PM2     I am getting a new microphone.  It is not you.  Please go

 4:05:08PM3     ahead and step down, Mr. Quackenbush.

 4:05:12PM4               MR. PARTRIDGE:  We need a retraction button, Judge.

 4:05:14PM5               THE COURT:  That would be something.  Everybody may

 4:05:15PM6     be seated.

 4:05:19PM7               Okay.  How are you coming on the instruction?

 4:05:25PM8               MS. COWART:  I am willing to share what I have

 4:05:26PM9     with --

 4:05:28PM0               MR. SADLER:  Really?  Thank you so much.

 4:05:31PM1               MS. COWART:  I know he was concentrating on trial.

 4:05:33PM2               MR. SADLER:  I never received an instruction on pink

 4:05:36PM3     paper before.

 4:05:38PM4               MS. GULDE:  That's what happens when you have women

 4:05:39PM5     in the case.

 4:05:39PM6               THE COURT:  That's right.  That's exactly right.

 4:05:44PM7     You can probably also read it, since you never can read men's

 4:05:50PM8     handwriting.

 4:05:59PM9               MR. MCCLANAHAN:  Your Honor, while he is reading,

 4:06:00PM0     can I read into the record the exhibit number?

 4:06:03PM1               THE COURT:  Well, one minute.  Yes, you can, but I

 4:06:06PM2     think we better get them engaged, but I will give you a chance

 4:06:09PM3     to do that, very much so.

 4:06:12PM4               MR. MACON:  Your Honor, may I mention one thing?  It

 4:06:14PM5     was brought to my attention that you did not give the
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 4:06:17PM1     instruction on that chart.

 4:06:18PM2               THE COURT:  You are exactly right.  You are exactly

 4:06:20PM3     right, and at the end of the day, I will give an instruction

 4:06:23PM4     on the chart.  Thank you very much.  Thank you very much for

 4:06:27PM5     calling that to my attention.

 4:06:50PM6               Wouldn't it be fair to say, Mr. Macon, that your

 4:06:53PM7     optimism about finishing tomorrow --

 4:06:56PM8               MR. MACON:  Is fading.

 4:06:56PM9               THE COURT:  -- is fading?

 4:06:57PM0               MR. MACON:  It is fading, yes, Your Honor.

 4:06:59PM1               THE COURT:  Yes.  Because -- I mean, you have some

 4:07:04PM2     more experts to call as well, correct?

 4:07:06PM3               MR. MACON:  No, no.

 4:07:09PM4               MS. GULDE:  Yes.

 4:07:09PM5               MR. MACON:  Yes, yes.  Just as I said that --

 4:07:12PM6               (Laughter.)

 4:07:13PM7               MR. MACON:  I am glad you didn't take that down.

 4:07:15PM8               THE COURT:  Well, that is another job well done by

 4:07:18PM9     Ms. Gulde.

 4:07:21PM0               MS. GULDE:  -- and Mr. Escobedo.

 4:07:24PM1               MR. MACON:  Yes.  That's all I have is experts to

 4:07:28PM2     call tomorrow.

 4:07:28PM3               THE COURT:  That's right.  That's right.  It has

 4:07:28PM4     been a long 24 hours.

 4:07:28PM5               MR. MACON:  It has.
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 4:07:29PM1               THE COURT:  It has, and you guys have fought well.

 4:07:31PM2               MR. SADLER:  And, Your Honor, it appears to me, and

 4:07:33PM3     I will -- do you still have the instruction I handed up?

 4:07:39PM4               THE COURT:  I do.

 4:07:39PM5               MR. SADLER:  All right.  Well, it appears to me

 4:07:40PM6     that -- may I hand yours up?

 4:07:43PM7               MS. COWART:  You may.

 4:07:43PM8               MR. SADLER:  Since we don't have the ability to

 4:07:45PM9     duplicate the pink.  With the exception of the sentence that I

 4:07:49PM0     have bracketed, it appears that our language is substantially

 4:07:53PM1     identical.

 4:07:55PM2               The part I don't think is necessary is the sentence

 4:07:57PM3     about you can't give their opinions the same or greater weight

 4:08:03PM4     as other experts, and that is really not germane to the issue.

 4:08:06PM5     Other than that, I think we are both saying the same thing.

 4:08:09PM6     They are to be considered for purposes of state of mind and

 4:08:12PM7     for no other purposes.

 4:08:14PM8               THE COURT:  Okay.  Let me look at this.  Well, it

 4:09:35PM9     may just be placement here.  Let me just read this.

 4:09:39PM0               Ladies and gentlemen of the jury, you are about to

 4:09:40PM1     hear testimony regarding opinion letters, Medela AG and

 4:09:44PM2     Medela, Inc., obtained from their patent attorneys -- is it

 4:09:48PM3     Baniak?

 4:09:51PM4               MS. COWART:  Baniak.

 4:09:52PM5               THE COURT:  -- Baniak, Pine and Gannon in 2002 and
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 4:09:55PM1     2004 concerning the patents and alleged prior art at issue in

 4:09:58PM2     this case.  The authors of these letters are not designated as

 4:10:02PM3     expert witnesses in this case and they will not testify in

 4:10:06PM4     this case.  Therefore, you cannot -- I would just place this

 4:10:19PM5     differently.  Therefore, you cannot consider the opinions or

 4:10:22PM6     opinion letters of the patent attorneys for Medela, Inc. and

 4:10:25PM7     Medela AG in deciding whether BlueSky's products infringe or

 4:10:29PM8     whether the plaintiff's patents are valid.

 4:10:34PM9               And then on the other hand, the opinion letters of

 4:10:37PM0     the attorneys may -- considered by you -- relevant -- so

 4:10:43PM1     forth.  Specifically, the opinion letters are one factor you

 4:10:45PM2     may use in determining the state of mind of Medela in regard

 4:10:48PM3     to the allegations.

 4:10:49PM4               So just a different placement.

 4:10:51PM5               MR. SADLER:  That's fine.  Just move --

 4:10:52PM6               MS. COWART:  That's fine, Your Honor.

 4:10:53PM7               THE COURT:  Okay.  Okay.

 4:10:54PM8               MR. MACON:  Your Honor, I am concerned that we

 4:10:55PM9     agreed on something.

 4:10:57PM0               THE COURT:  It is a good point, Mr. Macon.

 4:11:00PM1               MR. PARTRIDGE:  I think you should read it quickly,

 4:11:02PM2     Your Honor, before the agreement is lost.

 4:11:06PM3               THE COURT:  That's right.

 4:11:07PM4               Hold on a minute.  Now, when are you going to get --

 4:12:31PM5     are you going to get to this this afternoon, Mr. Macon, or no?
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 4:12:39PM1               MR. MACON:  Possibly.  I am close.  I think I will.

 4:12:46PM2               THE COURT:  If you would just --

 4:12:46PM3               MR. MACON:  -- signal you?

 4:12:47PM4               THE COURT:  Yes, signal me, that's right, with some

 4:12:50PM5     kind of signal, I will take it from there.  And then at the

 4:12:54PM6     end of the day, I will go back to the Johnson chart.

 4:12:59PM7               Now, let's talk just a little bit about just timing.

 4:13:05PM8     You know, things always take longer than we think.  Tell me

 4:13:13PM9     the remainder of your witnesses.

 4:13:16PM0               MR. MACON:  Okay.  The remainder is -- I am hopeful,

 4:13:18PM1     as I was telling Medela, I am hopeful that I will finish my

 4:13:24PM2     part of Mr. Quackenbush today.  That's my hope.

 4:13:27PM3               THE COURT:  Okay.  Really, I am going to ask the

 4:13:30PM4     jury if they can go a little bit later, just so at least you

 4:13:33PM5     can finish Mr. Quackenbush.

 4:13:35PM6               MR. MACON:  The only problem is, I don't know, I

 4:13:37PM7     don't remember we have a student who goes --

 4:13:39PM8               THE COURT:  Yes, and I have to talk to her, and I

 4:13:41PM9     think this is a Thursday, so I will talk to her.

 4:13:43PM0               MR. MACON:  And I may be able to finish it before

 4:13:45PM1     then.  And then tomorrow morning, I have already -- Dr.

 4:13:48PM2     Satterfield, we need to put her out of order and take her

 4:13:51PM3     first thing.  I believe that my examination of her will be

 4:13:53PM4     less than an hour.  I will be surprised if the

 4:13:58PM5     cross-examination is very long.
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 4:13:59PM1               THE COURT:  Okay.

 4:14:00PM2               MR. MACON:  Then we will finish with Mr.

 4:14:02PM3     Quackenbush.  And then I was just talking, I have designated

 4:14:09PM4     Mr. Laurel as an adverse witness.  I am going to check and see

 4:14:13PM5     if I really need Mr. Laurel.  And I have Mr. Escobedo and Ms.

 4:14:18PM6     Sly.  I have to put Mr. Escobedo on.  I will check on Ms. Sly.

 4:14:24PM7               THE COURT:  And Ms. Sly?

 4:14:26PM8               MR. MACON:  Ms. Sly, she is a marketing executive.

 4:14:28PM9               THE COURT:  Okay.

 4:14:29PM0               MR. MACON:  Of KCI.  Mr. Escobedo is the damages for

 4:14:32PM1     Wake Forest, and he will be very short too.

 4:14:34PM2               THE COURT:  Okay.  So we will -- Mr. Quackenbush,

 4:14:38PM3     then Dr. Satterfield first thing in the morning?

 4:14:41PM4               MR. MACON:  Right.

 4:14:41PM5               THE COURT:  And then we will finish Mr. Quackenbush

 4:14:42PM6     then.

 4:14:43PM7               MR. MACON:  Right.

 4:14:43PM8               THE COURT:  Go to Mr. Laurel.

 4:14:45PM9               MR. MACON:  That's what I have said.

 4:14:46PM0               THE COURT:  And Mr. Escobedo?

 4:14:47PM1               MR. MACON:  Right.

 4:14:47PM2               THE COURT:  And then Ms. Sly perhaps?

 4:14:49PM3               MR. MACON:  Perhaps.

 4:14:50PM4               THE COURT:  And then you will be ready to rest?

 4:14:52PM5               MR. MACON:  I will be ready to rest, yes.
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 4:14:53PM1               THE COURT:  Okay.

 4:14:54PM2               MR. SADLER:  When, can you tell us -- if I may ask,

 4:14:56PM3     when can you tell us whether or not you need Mr. Laurel?

 4:14:58PM4               MR. MACON:  Tomorrow morning.

 4:15:01PM5               THE COURT:  Okay.

 4:15:02PM6               MR. PARTRIDGE:  Your Honor --

 4:15:04PM7               MR. MACON:  Same answer.

 4:15:05PM8               MR. PARTRIDGE:  Same answer.  And in the case of Mr.

 4:15:08PM9     Laurel, if he calls him, because we are interested in having

 4:15:12PM0     him finish tomorrow, we probably will want to just reserve the

 4:15:15PM1     ability to call him back again, although I think we will have

 4:15:19PM2     questions, if Mr. Macon asks questions of Mr. Laurel.  As he

 4:15:24PM3     said, he is going to think about it overnight and give us an

 4:15:27PM4     answer.

 4:15:27PM5               THE COURT:  Okay.

 4:15:28PM6               MR. MACON:  So hope springs eternal.

 4:15:30PM7               THE COURT:  Right.  It surely does.  And I am very

 4:15:37PM8     hopeful myself.

 4:15:41PM9               MR. MACON:  I was just -- couldn't we -- we have

 4:15:44PM0     some short depositions of written questions.  We can do

 4:15:46PM1     those -- we don't have to do those --

 4:15:50PM2               MS. GULDE:  We might be able to agree to a procedure

 4:15:55PM3     to get those to the jury without reading them in.  We will

 4:15:56PM4     talk about it.

 4:15:57PM5               THE COURT:  Okay.  Well, it is going to be very
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 4:15:58PM1     tight.  You know, we talked about doing the motion for

 4:16:04PM2     judgment as a matter of law first thing Wednesday.  Given how

 4:16:14PM3     this has gone, I think -- I mean, we will see where we are at

 4:16:21PM4     at the end of the day.

 4:16:22PM5               Probably what we will do, I told the jury I would

 4:16:23PM6     give them a little bit of a break coming back on Monday, but

 4:16:27PM7     if we don't finish -- in other words, I told the jury last

 4:16:31PM8     week that, you know, I wouldn't have them be here at 9:00

 4:16:35PM9     o'clock on the day after the 4th.  I would have them here at

 4:16:37PM0     10:00.

 4:16:38PM1               So if that happens, we will have the jury come back;

 4:16:42PM2     we will just go as long as we can go.  Maybe this will be just

 4:16:46PM3     one day we work through the noon hour.  I would get your

 4:16:49PM4     motions and we just go straight on through.  I mean, I hate --

 4:16:56PM5     you know, I know it is hard to work through the noon hour,

 4:16:59PM6     but --

 4:17:01PM7               MR. MACON:  Some of us can afford to, Your Honor.

 4:17:03PM8               THE COURT:  I know some of us can afford to.  But I

 4:17:04PM9     do remember, Mr. Partridge, you said that you have -- we

 4:17:07PM0     almost need to do that to get one of your witnesses structured

 4:17:12PM1     in time.

 4:17:13PM2               MR. PARTRIDGE:  We have some of the same physician

 4:17:15PM3     issues that KCI has had, Your Honor.

 4:17:17PM4               THE COURT:  Right.

 4:17:17PM5               MR. PARTRIDGE:  So I have some scheduling.  But if
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 4:17:19PM1     we can start in the afternoon, I think we can accomplish what

 4:17:23PM2     we talked about doing the other night.

 4:17:26PM3               MR. MACON:  And, Your Honor, maybe we can talk about

 4:17:29PM4     something where -- about us putting on maybe another witness

 4:17:34PM5     later without -- let's see if we can talk about this and put

 4:17:40PM6     on a witness on your case or whatever.

 4:17:42PM7               THE COURT:  Well, I mean, the question is, if it

 4:17:48PM8     doesn't make any difference in regard to the --

 4:17:51PM9               MR. MACON:  Motion.

 4:17:51PM0               THE COURT:  -- the motion, it is probably okay.  In

 4:17:54PM1     other words, you can rest while reserving a later witness, and

 4:17:59PM2     I understand Dr. Orgill is not going to make a difference in

 4:18:04PM3     regard to at least one of the motions, and I assume both.

 4:18:08PM4               Okay.  Let's just -- if everybody can just breathe

 4:18:16PM5     deeply, I am just going to go in and talk to the jury and come

 4:18:17PM6     right out, but that will give everybody about three or four

 4:18:20PM7     minutes.

 4:18:21PM8               MR. MCCLANAHAN:  Will we get a bathroom break?

 4:18:24PM9               THE COURT:  Yes.  That is your three or four

 4:18:25PM0     minutes.  That's it.  I am just going to ask the jury about

 4:18:28PM1     staying a little bit later this afternoon.

 4:18:30PM2               (Brief recess.)

 4:18:30PM3               *-*-*-*-*-*-*-*

         24
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             1       (Judge enters)

      4:19PM 2            THE COURT:  Okay.  Is everybody ready?  I think

      4:20PM 3  everybody looks good.  No problem.  Okay.  Great.  Let's bring

      4:21PM 4  the jury in.  Everybody please rise.

      4:21PM 5       (Jury enters courtroom)

      4:21PM 6            THE COURT:  Okay.  Thank you so much.

      4:21PM 7            Mr. Quackenbush, you may be seated.

      4:21PM 8            And Mr. Macon, you may continue.  I talked to the

      4:21PM 9  jury, and they said within reason --

      4:21PM10            MR. MACON:  Midnight?

      4:21PM11            THE COURT:  -- we'll hold on until you finish with

      4:21PM12  Mr. Quackenbush.  Then we'll take our evening recess.

      4:21PM13            MR. MACON:  That puts a lot of pressure on me, Your

      4:21PM14  Honor.

      4:21PM15            THE COURT:  Well, it does.  But you're up to it.

      4:21PM16            MR. MACON:  Thank you, Your Honor.  Tomorrow I'm

      4:21PM17  wearing green.  Okay?

      4:21PM18  BY MR. MACON:

      4:21PM19  Q.  Mr. Quackenbush, have you had any discussions with any

      4:21PM20  representative from Medela concerning whether BlueSky uses the

      4:22PM21  pumps for purposes other than wound drainage?

      4:22PM22  A.  I believe that I've had discussions with Mr. Laurel.  And

      4:22PM23  there was a time when the -- our understanding is that they

      4:22PM24  switched from wound drainage to another designation that might

      4:22PM25  have had healing in it.
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      4:22PM 1  Q.  And did Mr. Tanner tell you that, with respect to selling

      4:22PM 2  your products, you had to be careful to make sure that your

      4:22PM 3  pumps weren't being used for a purpose that might infringe

      4:22PM 4  KCI's patents?

      4:22PM 5  A.  Mr. Tanner's been very clear on that over the years.  Goes

      4:22PM 6  back to the meetings at KCI, we did not want a problem.

      4:22PM 7  Q.  And as a matter of fact, Mr. Tanner used sort of a

      4:22PM 8  shorthand as, don't sell -- don't go into KCI's backyard.  Is

      4:22PM 9  that --

      4:22PM10  A.  This was -- yes, this was his shorthand.  And I've heard

      4:22PM11  it many times.

      4:22PM12  Q.  And part of that shorthand, the basic understanding was

      4:23PM13  that if suction pumps were used for the treatment of wounds,

      4:23PM14  there's a possibility that they can infringe on KCI's patents?

      4:23PM15  A.  That was always the critical question, is that wound is a

      4:23PM16  big area, and the KCI patents are maybe a subset.  That was

      4:23PM17  always my view.  And the question was always, don't get into

      4:23PM18  that subset.

      4:23PM19  Q.  And as a matter of fact, you set up some procedures that

      4:23PM20  if companies other than BlueSky approached you about using the

      4:23PM21  pumps, you questioned them, saying, "How are you going to use

      4:23PM22  them?"  Isn't that correct?

      4:23PM23  A.  There was a procedure that was set in place.  I think it

      4:23PM24  was fairly short lived.  But for some period of time we did

      4:23PM25  ask companies, "How are you going to be using our products?"
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      4:23PM 1  Q.  And the purpose was, was to exclude anybody who was being

      4:23PM 2  engaged in negative pressure wound therapy.  You weren't going

      4:24PM 3  -- in fact, you refused to sell to companies that were going

      4:24PM 4  to use your pumps for negative pressure wound therapy; isn't

      4:24PM 5  that correct?

      4:24PM 6  A.  The issue, again, was always, stay out of KCI's backyard,

      4:24PM 7  which was don't go near where the patents are.  And so if we

      4:24PM 8  knew where companies were going to use them, then we could

      4:24PM 9  make a proper judgment to respectfully avoid any issues with

      4:24PM10  KCI patents.

      4:24PM11  Q.  And Mr. Quackenbush, to be very specific, isn't it true

      4:24PM12  that Medela refused to sell to some companies because they

      4:24PM13  were concerned that what they were doing might infringe the

      4:24PM14  Kinetic Concepts patents?

      4:24PM15  A.  In this -- in answer to this specific question, I would

      4:24PM16  rely on Bernie Laurel.  It's my understanding that there were

      4:24PM17  some companies, but I don't know the details.

      4:24PM18  Q.  Well, thank you.  I appreciate that.

      4:24PM19            Now, did Medela do any investigation for the

      4:24PM20  purposes for which its pumps were being used by BlueSky?

      4:25PM21  A.  Medela did a number of things.

      4:25PM22  Q.  Has there been any investigation done by Medela into which

      4:25PM23  the purposes for which BlueSky sells its pumps, other than

      4:25PM24  your personal review of the BlueSky website?

      4:25PM25  A.  BlueSky sells the pumps directly.  They sell them as
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      4:25PM 1  general use suction pumps.

      4:25PM 2  Q.  Excuse me.  Do you understand my question?  Let me repeat

      4:25PM 3  it.

      4:25PM 4            Has there been any investigation done by Medela,

      4:25PM 5  Inc. into the purposes for which BlueSky sells its pumps other

      4:25PM 6  than your personal review of the BlueSky website?

      4:25PM 7  A.  The -- Medela got -- Medela got legal opinion on --

      4:25PM 8  looking at the kits that BlueSky sells into the market and

      4:25PM 9  got --

      4:25PM10            MR. MACON:  Your Honor, I'm -- I didn't want to go

      4:25PM11  there, but I think we're going to have to give the

      4:25PM12  instruction.  He's determined to do it.

      4:25PM13            THE COURT:  Well, let's -- ladies and gentlemen,

      4:26PM14  we'll -- let me talk to you about the attorney-client issue.

      4:26PM15  And I think we're going to talk a little bit at some point at

      4:26PM16  the -- at the end of Mr. Quackenbush's testimony, about the

      4:26PM17  opinions that Medela got from their patent attorneys about

      4:26PM18  patent issues in this case.  So let me give you this

      4:26PM19  instruction.

      4:26PM20            You are going to hear testimony regarding these

      4:26PM21  opinion letters Medela AG and Medela, Inc. obtained from their

      4:26PM22  patent attorneys, who are different from the attorneys that

      4:26PM23  represent them here -- from their patent attorneys, the firm

      4:26PM24  of -- I hope I'm pronouncing this right -- Baniak, or Baniak,

      4:26PM25  Pine & Gannon.  And these opinions were obtained in 2002 and
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      4:26PM 1  2004 concerning the patents and the alleged prior art at issue

      4:27PM 2  in this case.

      4:27PM 3            Now, these lawyers that gave these patent opinions,

      4:27PM 4  the authors of these patent opinion letters are not designated

      4:27PM 5  as experts in this case.  They're not designated as expert

      4:27PM 6  witnesses, and they will not testify.

      4:27PM 7            Since the patent attorneys, these lawyers from the

      4:27PM 8  firm of Baniak, Pine & Gannon, will not testify as experts,

      4:27PM 9  you cannot consider their opinions or their opinion letters,

      4:27PM10  which you will see in this case -- you will not be able to

      4:27PM11  consider them in deciding whether BlueSky's products infringe

      4:27PM12  or whether plaintiff's patents are valid, because there will

      4:27PM13  be other experts that will testify about that.  So in looking

      4:27PM14  at these opinion letters, you can't consider them to decide

      4:27PM15  whether BlueSky's products infringe or whether the plaintiff's

      4:28PM16  patents are valid.

      4:28PM17            On the other hand, however, the opinion letters of

      4:28PM18  the attorneys may be considered by you and are relevant to

      4:28PM19  plaintiff's allegations of conspiracy to infringe, to induced

      4:28PM20  patent infringement and to willful inducement of patent

      4:28PM21  infringement.  And specifically, these opinion letters are one

      4:28PM22  factor you may use in determining the state of mind of Medela

      4:28PM23  AG and Medela, Inc. with respect to plaintiff's allegations of

      4:28PM24  conspiracy to infringe, induced infringement and willful

      4:28PM25  inducement.
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      4:28PM 1            So you can consider them when you look at the

      4:28PM 2  conspiracy issue, for example.  But you cannot consider them

      4:28PM 3  in determining whether the patents themselves are valid.

      4:28PM 4  You'll have expert testimony from other experts who will be

      4:28PM 5  here, and you'll be able to see them, and you'll be able to

      4:28PM 6  make your decision based upon their testimony.

      4:28PM 7            If at any time you want these instructions I've

      4:28PM 8  given you, put in writing, I'll be glad to do it and give them

      4:29PM 9  to you at the end of the case so you'll have them.  And that

      4:29PM10  might, in fact, be helpful to you.  So we will -- I'll

      4:29PM11  consider that.

      4:29PM12            Now, I think you may start talking about this in a

      4:29PM13  few minutes.  I think the question before -- before Mr.

      4:29PM14  Quackenbush, had to do with the investigations that I think

      4:29PM15  Medela made in determining whether BlueSky was manufacturing

      4:29PM16  some kind of device that would have gotten into -- to use Mr.

      4:29PM17  Tanner's words, gotten into KCI's backyard.  Was that --

      4:29PM18            MR. MACON:  That was the question.

      4:29PM19            THE COURT:  Okay.

      4:29PM20  BY MR. MACON:

      4:29PM21  Q.  You understand the question now?

      4:29PM22  A.  Would you repeat it, please?

      4:29PM23  Q.  I'll be glad to.  Has there been any investigation done by

      4:29PM24  Medela, Inc. into the purposes for which BlueSky sells its

      4:29PM25  pumps other than your personal review of the BlueSky website?
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      4:30PM 1  A.  I reviewed their website.  And my understanding is that

      4:30PM 2  they sell pumps into general use suction and into wound

      4:30PM 3  drainage.  And we got legal opinions on the wound drainage.

      4:30PM 4  Q.  Would you -- Trevor, this is Page 41, line 24.

      4:30PM 5       (Playing video)

      4:30PM 6            QUESTION:  Has there been any investigation done by

      4:30PM 7  Medela, Inc. into the purposes for which BlueSky sells its

      4:30PM 8  pumps, other than your personal review of the website?

      4:30PM 9            ANSWER:  I don't know of any.

      4:30PM10       (Video stopped)

      4:30PM11  BY MR. MACON:

      4:30PM12  Q.  And have you -- has there been any investigation as to the

      4:30PM13  advertising and other promotional materials that BlueSky and

      4:30PM14  Mr. Weston used to promote the pumps?

      4:30PM15  A.  We do not review Mr. Weston's advertising.

      4:30PM16  Q.  Is there any agreement between BlueSky and Medela that

      4:31PM17  limits what BlueSky can do with its pumps?

      4:31PM18  A.  As part of our purchase agreement that we have with Mr.

      4:31PM19  Weston, which he signed -- so it's a contract -- there's a

      4:31PM20  specific statement in there that he will not infringe patents.

      4:31PM21  And so, certainly, KCI's would come under that.

      4:31PM22  Q.  Would you play Page 39?

      4:31PM23            See what you said then.

      4:31PM24       (Playing video)

      4:31PM25            QUESTION:  Are you aware of any agreements between
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      4:31PM 1  BlueSky and Medela, Inc. concerning the purposes for which

      4:31PM 2  BlueSky can sell the Medela pumps?

      4:31PM 3            ANSWER:  An agreement would be?  Written, oral?

      4:31PM 4            QUESTION:  Either written or oral.

      4:31PM 5            ANSWER:  I don't know of any.

      4:31PM 6       (Video stopped)

      4:31PM 7  BY MR. MACON:

      4:31PM 8  Q.  And other than what Mr. Weston had told you, do you have

      4:31PM 9  any basis for saying that the BlueSky follows the

      4:31PM10  Chariker-Jeter article?

      4:32PM11  A.  We have received a written -- a legal opinion that says

      4:32PM12  that the kits that BlueSky sells do not infringe Argenta.  We

      4:32PM13  have another one, and it also says that they follow the

      4:32PM14  Chariker-Jeter.

      4:32PM15  Q.  You're telling this jury that the opinion says that he

      4:32PM16  follows Chariker-Jeter?  Is that what you're telling the jury?

      4:32PM17  A.  And that the --

      4:32PM18  Q.  Excuse me, sir.  Answer that question.

      4:32PM19  A.  Yes.

      4:32PM20  Q.  You're sure of that?

      4:32PM21  A.  Yes.

      4:32PM22  Q.  Okay.  Let's first see what he testified to when he was

      4:32PM23  asked that same question.

      4:32PM24       (Playing video)

      4:32PM25            QUESTION:  Has Mr. Weston personally represented to
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      4:32PM 1  you that the pumps you sell him will only be sold for wound

      4:32PM 2  drainage?

      4:32PM 3            ANSWER:  Mr. Weston has represented to me that they

      4:32PM 4  will be used with the Chariker-Jeter kit, and this is for

      4:32PM 5  wound drainage.

      4:32PM 6       (Video stopped)

      4:32PM 7            MR. MACON:  And then go ahead to 117.  I gave you

      4:33PM 8  the wrong one.

      4:33PM 9       (Playing video)

      4:33PM10            QUESTION:  Do you have any basis for asserting that

      4:33PM11  the BlueSky system follows the Chariker-Jeter kit other than

      4:33PM12  the oral representations of Richard Weston?

      4:33PM13            ANSWER:  I don't.

      4:33PM14       (Video stopped)

      4:33PM15  BY MR. MACON:

      4:33PM16  Q.  So when you were under oath in the end of 2004, you said

      4:33PM17  you didn't have any basis for asserting that the BlueSky

      4:33PM18  system follows the Chariker-Jeter kit other than the oral

      4:33PM19  representations of Richard Weston.  You recall saying that?

      4:33PM20  A.  That was inaccurate.  In fact, in March we had received a

      4:33PM21  legal opinion, and it does say that the BlueSky kits follow

      4:33PM22  the Chariker-Jeter --

      4:33PM23  Q.  And you're sure -- you're sure of that?

      4:33PM24  A.  Yes.  And that they don't infringe Argenta.

      4:33PM25  Q.  Okay.  And you've heard what the Judge said about what the
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      4:33PM 1  jury should consider those for.

      4:34PM 2            Did -- and so your reliance upon Mr. Weston -- do

      4:34PM 3  you rely upon Mr. Weston to be honest with you now that he's

      4:34PM 4  in a different company?

      4:34PM 5  A.  He signed a contract that said he wouldn't infringe.  We

      4:34PM 6  have a legal opinion that says his kits don't infringe.  And

      4:34PM 7  that was the -- what we were -- we wanted to avoid any

      4:34PM 8  interference with KCI patents.

      4:34PM 9  Q.  Do you rely upon Mr. Weston's honesty now that he's no

      4:34PM10  longer an employee of yours?

      4:34PM11  A.  I would rely on a signed contract.

      4:34PM12  Q.  Would you rely on his honesty?

      4:34PM13  A.  I would rely on the contract.

      4:34PM14  Q.  Okay.  Let's look at Exhibit -- Plaintiff's Exhibit 183.

      4:35PM15  Do you see it?

      4:35PM16  A.  Yes.  This is a -- let's see.  It's a -- from me to Joe

      4:35PM17  Hoffman.  Joe Hoffman is my vice president of human resources.

      4:35PM18  Tuesday, June 11th, 2002.

      4:35PM19  Q.  Okay.  And this was concerning -- was this concerning the

      4:35PM20  purchase agreement that you entered into with BlueSky?

      4:35PM21  A.  Let's see.  It says:  "Hi, again.  Since I sent this, I

      4:35PM22  talked to Richard and agreed on these points which should be

      4:35PM23  added."  The purchase agreement was right around this time.

      4:35PM24  So that may be what it is.

      4:35PM25  Q.  If you look up at the subject, what is the subject?
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      4:35PM 1  A.  "Purchase agreement," yes.  So there -- we're certainly

      4:35PM 2  talking about the purchase agreement.

      4:35PM 3  Q.  Okay.  And one of the specific terms that you wanted in

      4:35PM 4  there was that if a lawsuit was brought, that you said seller

      4:35PM 5  will discontinue the supply of products and provide no legal

      4:36PM 6  support.  And the seller was Medela, correct?

      4:36PM 7  A.  Medela was the seller.  And I believe these terms were put

      4:36PM 8  into the agreement.

      4:36PM 9  Q.  Yes, sir.  You're exactly right.  We'll go to that in just

      4:36PM10  a minute.

      4:36PM11            And so in June of 2002 it was important to you that

      4:36PM12  if a lawsuit was brought that Medela was a party to, that that

      4:36PM13  would end the contract, correct?

      4:36PM14  A.  This is what we wrote into the contract.

      4:36PM15  Q.  It was that important to you?

      4:36PM16  A.  Yes.  There were a lot of provisions in there that were

      4:36PM17  important.

      4:36PM18  Q.  Now, as a matter of fact, that was placed in the contract,

      4:36PM19  wasn't it?

      4:36PM20  A.  Yes.  I think I just mentioned that it was.

      4:36PM21  Q.  Okay.  And was that 117?

      4:36PM22            MS. GULDE:  That's correct.

      4:36PM23  BY MR. MACON:

      4:36PM24  Q.  Okay.  Would you go to 117?  Defendant's, yes, sir.  Thank

      4:36PM25  you.
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      4:36PM 1            Do you see that, sir?

      4:36PM 2  A.  There's a cover letter.  And then there is a contract

      4:36PM 3  behind it, which is called "purchase agreement."

      4:36PM 4  Q.  And that is the agreement you were talking about, correct?

      4:37PM 5  A.  This is the final signed agreement.  Let me just quickly

      4:37PM 6  check.  Yes.  It was signed on the 5th of July, 2002.

      4:37PM 7  Q.  Okay.  And if you turn to paragraph 6B?

      4:37PM 8  A.  One second.  Section VI is early termination.  B is --

      4:37PM 9  would you like me to read it?

      4:37PM10  Q.  Yes, sir, please.

      4:37PM11  A.  Okay.  If, in connection with any action or failure to act

      4:37PM12  by buyer, seller becomes a party to an illegal (sic)

      4:37PM13  proceeding, seller may, effective upon giving a written notice

      4:37PM14  to the buyer, terminate the agreement.

      4:37PM15  Q.  And so you can and would terminate if you became a party

      4:37PM16  to a lawsuit, correct?

      4:37PM17  A.  It was within our rights to do that and was in the

      4:37PM18  contract.

      4:37PM19  Q.  And you made a decision not to do that?

      4:37PM20  A.  We did.  We made a decision not to do this.

      4:37PM21  Q.  And you made that decision not to do that because you

      4:37PM22  wanted to help BlueSky grow; is that correct?

      4:37PM23  A.  I think I mentioned before that if we came into a lawsuit,

      4:38PM24  which we were in a lawsuit now, and this was an economic

      4:38PM25  judgment, and the costs that we see in front of us we thought
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      4:38PM 1  would ruin that company, and then Medela would still be in the

      4:38PM 2  lawsuit.

      4:38PM 3  Q.  Did you -- that's interesting you say that.  Your belief

      4:38PM 4  is Medela infringes without BlueSky?

      4:38PM 5  A.  I think we were party -- no, I didn't say that.  I think

      4:38PM 6  we were -- I don't think Medela does infringe.

      4:38PM 7  Q.  Okay.  Well, let's talk about -- you know -- okay.  You're

      4:38PM 8  very careful with respect to companies other than BlueSky, to

      4:38PM 9  make sure that they don't infringe the patent, correct?

      4:38PM10  A.  We've done that.  I believe we have purchase agreements

      4:38PM11  with other companies, too.

      4:38PM12  Q.  And at least your -- in fact, you've turned away -- you

      4:38PM13  said Mr. Laurel told you that you've actually turned away

      4:38PM14  other customers if you were worried about infringement,

      4:38PM15  correct?

      4:38PM16  A.  I'd have to rely on Mr. Laurel to answer that question.

      4:39PM17  But I think that -- I can't give any specifics, but it's my

      4:39PM18  understanding that we have done that.

      4:39PM19  Q.  And when you were under oath in 2004, you testified that

      4:39PM20  you had done no investigation into the purposes for which the

      4:39PM21  BlueSky pump was put?

      4:39PM22  A.  I may have said that in 2004.  We have a purchase

      4:39PM23  agreement that says that they can't infringe.  Those are

      4:39PM24  really the critical questions for us.

      4:39PM25  Q.  Sir, did you say that in 2004?
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      4:39PM 1  A.  I may have.

      4:39PM 2  Q.  Okay.  Well, and you knew -- as a matter of fact, you knew

      4:39PM 3  that what BlueSky was doing was negative pressure wound

      4:39PM 4  therapy?

      4:39PM 5  A.  What we -- I believe at the beginning --

      4:39PM 6  Q.  Excuse me, sir.  I'm asking you a question.

      4:39PM 7  A.  I think that we knew negative pressure wound therapy after

      4:39PM 8  2004.

      4:39PM 9  Q.  And as a matter of fact, you learned that Shelley Taylor,

      4:39PM10  BlueSky's consultant, was actively promoting the BlueSky

      4:39PM11  product as being part of negative pressure wound therapy?

      4:40PM12  A.  I think that -- I think I knew about that.

      4:40PM13  Q.  Yes.  And you understood that Ms. Taylor was saying that

      4:40PM14  you can use the BlueSky system for what the VAC is supposed to

      4:40PM15  do in terms of negative pressure wound therapy, didn't you?

      4:40PM16  A.  I think I heard that from Mr. Laurel.

      4:40PM17  Q.  Mr. Laurel told you that Ms. Taylor was telling the world,

      4:40PM18  on behalf of BlueSky, that you can use the BlueSky system for

      4:40PM19  exactly what the VAC was supposed to do; is that correct?

      4:40PM20  A.  I believe I heard that.

      4:40PM21  Q.  And yet, even though you knew that the BlueSky was saying

      4:40PM22  that they could be used for exactly the same thing as the

      4:40PM23  VAC -- even though you knew that, you continued to do business

      4:40PM24  with BlueSky, didn't you?

      4:40PM25  A.  We did.
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      4:40PM 1  Q.  And after you heard that BlueSky was bragging about how

      4:41PM 2  they were doing the same thing as the VAC, did you conduct an

      4:41PM 3  investigation to see if that was right?

      4:41PM 4            MR. MCCLANAHAN:  Objection to the argumentative use

      4:41PM 5  of bragging.  That wasn't part of the testimony.

      4:41PM 6            MR. MACON:  That's a fair comment.

      4:41PM 7            THE COURT:  Okay.  If you'll rephrase.

      4:41PM 8            MR. MACON:  I get a little break because it's 4:40?

      4:41PM 9            THE COURT:  You get a break.

      4:41PM10  BY MR. MACON:

      4:41PM11  Q.  Okay.  After you heard that BlueSky was saying that they

      4:41PM12  were doing exactly the same thing as the VAC, did you do any

      4:41PM13  investigation to determine, were they doing this?  Are they

      4:41PM14  infringing the patents?  Did you do any investigation?

      4:41PM15  A.  I did not do -- myself, I did not do any investigation.

      4:41PM16  Q.  Have you done any investigation to determine whether

      4:41PM17  BlueSky supports Ms. Taylor's statements that the BlueSky

      4:41PM18  system does exactly the same thing as the VAC?

      4:41PM19  A.  I have not done any of that myself.

      4:41PM20  Q.  Have you instructed Mr. Laurel or anyone to do any

      4:41PM21  investigation as to whether BlueSky does the same thing as the

      4:42PM22  VAC?

      4:42PM23  A.  I have not personally instructed Mr. Laurel to do this.

      4:42PM24  Q.  Or anyone?

      4:42PM25  A.  Or anyone.
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      4:42PM 1  Q.  Okay.

      4:42PM 2  A.  I have not done that.

      4:42PM 3  Q.  Now, let's just understand, for companies other than

      4:42PM 4  BlueSky you set up this procedure to investigate whether or

      4:42PM 5  not they were infringing KCI's patents.  But with BlueSky you

      4:42PM 6  don't do any investigation when you hear they are infringing;

      4:42PM 7  is that right?

      4:42PM 8  A.  I did not do anything with respect to this specific

      4:42PM 9  situation with Shelley Taylor.

      4:42PM10  Q.  Well, you knew -- you knew that Shelley Taylor was paid by

      4:42PM11  BlueSky to give these speeches, didn't you?

      4:42PM12  A.  It's my understanding from Mr. Laurel that we did know

      4:42PM13  this.

      4:42PM14  Q.  And you knew that Shelley Taylor was saying that the

      4:42PM15  BlueSky product was doing exactly the same thing as the VAC

      4:42PM16  is?

      4:42PM17  A.  I think Mr. Laurel attended a conference where he heard

      4:42PM18  those words; that the BlueSky system was substantially

      4:43PM19  equivalent or doing something equivalent to the VAC.

      4:43PM20  Q.  And once you heard that, did you at least discuss that

      4:43PM21  with Mr. Tanner, the head of Medela overall?

      4:43PM22  A.  I don't recall that I did.

      4:43PM23  Q.  Sir, are you telling us that you heard a person paid by

      4:43PM24  BlueSky saying that the BlueSky product did exactly the same

      4:43PM25  thing that KCI Wound VAC did, and you didn't do anything at
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      4:43PM 1  all about it?

      4:43PM 2  A.  I didn't do anything about that -- that incident with

      4:43PM 3  Shelley Taylor.

      4:43PM 4  Q.  Have you -- since that time have you done -- any

      4:43PM 5  discussion with Mr. Weston to find out exactly what they're

      4:43PM 6  doing and to find out if they are infringing the patents?

      4:43PM 7  A.  I have not personally had a discussion with Mr. Weston.

      4:44PM 8  Q.  Have you had -- you agree that you had the right to

      4:44PM 9  terminate the agreement with BlueSky and stop selling them the

      4:44PM10  pumps, get out of this business, as early as October of 2003;

      4:44PM11  is that correct?

      4:44PM12  A.  The contract would say that if we were brought into a

      4:44PM13  lawsuit, which did occur in September, and so if we wanted to

      4:44PM14  invoke that provision, we could have broken this contract in

      4:44PM15  October of 2003.

      4:44PM16  Q.  It wouldn't be breaking the contract.  You have a

      4:44PM17  contractual right to get out, don't you?

      4:44PM18  A.  We have a contractual right.  As written, yes, as -- the

      4:44PM19  contract as written, yes, we could have broken the contract.

      4:44PM20  Q.  But instead, you didn't terminate the contract at that

      4:44PM21  time, did you?

      4:44PM22  A.  We did not.

      4:44PM23  Q.  You -- instead, you waited until the last week or two of

      4:44PM24  this lawsuit to have the effective date of the termination; is

      4:44PM25  that correct?
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      4:44PM 1  A.  We're tired of being drawn into this lawsuit.  And for

      4:45PM 2  that reason, we have terminated the contract.

      4:45PM 3  Q.  But you could have terminated his contract three years

      4:45PM 4  ago, couldn't you have, if that's what your goal was?

      4:45PM 5  A.  The contract renews at specific times, and we could have

      4:45PM 6  contracted -- within 30 days notice of those times we could

      4:45PM 7  have cancelled it.

      4:45PM 8  Q.  No, sir.  As a matter of fact, since September of 2003,

      4:45PM 9  you had the right to terminate this contract at any time on 30

      4:45PM10  days notice, haven't you?

      4:45PM11  A.  I think we probably could have done that.

      4:45PM12  Q.  And you didn't do it?

      4:45PM13  A.  We did not do it.

      4:45PM14  Q.  And as a matter of fact, were you here when the lawyer for

      4:45PM15  Medela said this was not your fight?

      4:45PM16  A.  I was here.

      4:45PM17  Q.  Okay.  Well, as a matter of fact, you've chosen to stay in

      4:45PM18  this fight for three years, haven't you?

      4:45PM19  A.  We've been in this for three years.

      4:45PM20  Q.  And you could have terminated that contract with BlueSky

      4:45PM21  during those three years, couldn't you have?

      4:45PM22  A.  I'm not sure that that's the same as being in the --

      4:45PM23  staying in the lawsuit for three years.  We're a defendant,

      4:46PM24  and I don't think it's our choice to just get out.

      4:46PM25  Q.  And as a matter of fact, now you're talking to other
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      4:46PM 1  people about getting into negative pressure wound therapy,

      4:46PM 2  aren't you?

      4:46PM 3  A.  I'm not talking to other people.

      4:46PM 4  Q.  Medela is involved with other people getting into the

      4:46PM 5  negative pressure wound therapy market, isn't it?

      4:46PM 6  A.  I've had one discussion with -- I had one discussion I can

      4:46PM 7  think of, myself, personally.  And others at Medela, I think

      4:46PM 8  I'd have to rely on Mr. Laurel.

      4:46PM 9  Q.  You know that Medela is selling to other companies who are

      4:46PM10  engaged in negative pressure wound therapy?

      4:46PM11  A.  Medela, Inc. is.

      4:46PM12  Q.  And that's who you're here as the representative for?

      4:46PM13  A.  I'm the president of Medela, Incorporated.

      4:46PM14  Q.  And so Medela is not getting out of the negative pressure

      4:46PM15  wound therapy market.  It's getting further in, isn't it?

      4:46PM16  A.  We have, I think, three customers at this point.

      4:47PM17  Q.  But you're seeking -- but Medela is seeking to become more

      4:47PM18  involved in the negative pressure wound therapy market, isn't

      4:47PM19  it?

      4:47PM20  A.  We've increased from one customer to three.

      4:47PM21  Q.  Sir, Mr. Quackenbush, isn't it true that Medela has, as an

      4:47PM22  objective, the desire to become involved in a greater degree

      4:47PM23  in the negative pressure wound therapy market?

      4:47PM24  A.  We have -- if we can move into this market legally, we are

      4:47PM25  -- we are very interested in moving into this market.
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      4:47PM 1  Q.  Let me ask the question.  Listen to my question.  See if

      4:47PM 2  you will answer.  Hasn't Medela made it one of their

      4:47PM 3  priorities to move into the negative pressure wound therapy

      4:47PM 4  market?

      4:47PM 5  A.  We are interested in moving into that.  We are not

      4:47PM 6  interested in continued fights with KCI.

      4:47PM 7  Q.  But you didn't terminate the contract until three years

      4:47PM 8  later, correct?

      4:47PM 9  A.  We thought -- we did it on 30 days notice before January

      4:47PM10  5th, 2000 and since.

      4:47PM11            MR. MACON:  Your Honor, I'll give you 12 minutes.

      4:48PM12  Can we go home early?

      4:48PM13            THE COURT:  Well, because I'm worried about

      4:48PM14  finishing tomorrow, I wondered if you would be able to go

      4:48PM15  forward at this time, Mr. McClanahan?

      4:48PM16            MR. MCCLANAHAN:  Oh, sure.

      4:48PM17            THE COURT:  But I do appreciate us getting this 12

      4:48PM18  minutes.  And Mr. McClanahan, if you'll take what time you

      4:48PM19  need, and we'll just see where we are, say, at 10 or 15 after.

      4:48PM20            MR. MCCLANAHAN:  Thank you, sir.

      4:48PM21                         CROSS-EXAMINATION

      4:48PM22  BY MR. MCCLANAHAN:

      4:48PM23  Q.  Mr. Quackenbush, I'm Randy McClanahan.  You understand I

      4:48PM24  represent both Richard Weston, who has been sued individually,

      4:48PM25  and BlueSky?
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      4:48PM 1  A.  I understand this.

      4:48PM 2  Q.  Now, insofar as your testimony using the word "Richard

      4:48PM 3  Weston" is concerned today, after BlueSky was formed, did you

      4:48PM 4  have any involvement with him as an individual, or was he

      4:48PM 5  always acting as the president of BlueSky after that company

      4:48PM 6  was formed?

      4:48PM 7  A.  Probably depend on the capacity in which you asked the

      4:49PM 8  question.  Richard, I can think of one meeting he came in.

      4:49PM 9  And so on that one, I knew Richard.  And so I would know him

      4:49PM10  as the president, and I would know him as Richard.

      4:49PM11  Q.  Okay.  Now, just so I'll understand a little bit better

      4:49PM12  about your situation -- and I'm assuming that the Medela

      4:49PM13  lawyers will go over your background, and I'm not going to try

      4:49PM14  to tread on that water now.  But you came to -- you came to

      4:49PM15  Medela in -- when?

      4:49PM16  A.  In November the 9th of 2000.

      4:49PM17  Q.  Now, we've heard previously that -- and you had not been

      4:49PM18  with Medela before then.  You came from another job; is that

      4:49PM19  correct?

      4:49PM20  A.  I came from another job.

      4:49PM21  Q.  Now, we've heard previously that Mr. Weston had been off

      4:49PM22  at a graduate program at Stanford University.  And I believe

      4:49PM23  that maybe he was coming back into the company after that

      4:49PM24  graduate school program about the same time.  Is that more or

      4:49PM25  less correct?
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      4:49PM 1  A.  It was almost exactly the same time.

      4:49PM 2  Q.  Okay.  So -- now, before -- before then -- before you

      4:50PM 3  actually came to Medela, had Mr. Weston been involved in any

      4:50PM 4  capacity in the search committee to hire you or to interview

      4:50PM 5  you or anything like that?

      4:50PM 6  A.  It's -- I actually was offered the job earlier, two year

      4:50PM 7  -- maybe two years earlier, and had turned it down.  And so I

      4:50PM 8  knew Richard Weston from there.  And, in fact, I was in school

      4:50PM 9  in Boston just before I started at Medela.  And he was in

      4:50PM10  Boston for some reason, and he came to visit me.

      4:50PM11  Q.  Okay.  So then you come to Medela in 2000, summer of 2000,

      4:50PM12  about the same time that Richard gets out of the graduate

      4:50PM13  school?

      4:50PM14  A.  It was November of 2000.

      4:50PM15  Q.  Thank you.  You come to Medela in November of 2000, about

      4:50PM16  the same time that Richard is getting out of graduate school

      4:50PM17  in 2000?

      4:50PM18  A.  I believe that they were very close.  I don't know

      4:50PM19  precisely when he left to come from Stanford back to Medela.

      4:50PM20  But I think they were within weeks.

      4:51PM21  Q.  Thank you.  Now, the various memos that Mr. Macon was

      4:51PM22  asking you questions about earlier, I notice that some of them

      4:51PM23  were dated in the year 2001.  So I'm just trying to focus

      4:51PM24  right now on kind of what happened between the time that you

      4:51PM25  first came to the company, Medela, in -- at the end of 2000,

                                   Chris G. Poage, RMR, CRR

                                                                            2744

                                      Quackenbush - Cross

      4:51PM 1  and a few months later when these various memos were being

      4:51PM 2  written.

      4:51PM 3            Now, as I understand it, Mr. Weston had several

      4:51PM 4  different things that he was doing at Medela.  For example,

      4:51PM 5  one of his jobs was the director of sales, correct?

      4:51PM 6  A.  In 2001, yes, he was still -- remained director of sales.

      4:51PM 7  Q.  And as director of sales, he would have been responsible

      4:51PM 8  for the sales team that did the breast-feeding business, for

      4:51PM 9  example?

      4:51PM10  A.  Yes.  And this was the same job that he held before he

      4:51PM11  went to Stanford.

      4:51PM12  Q.  And the breast-feeding business was what?  About 70, 75

      4:52PM13  percent of the total sales business of the American

      4:52PM14  subsidiary?

      4:52PM15  A.  Oh, it's much higher.  It's more than 95 percent --

      4:52PM16  Q.  And so -- just so the jury's clear about this, this whole

      4:52PM17  idea of suction, of the suction project, if you will, was a

      4:52PM18  very small thing compared to the big breast-feeding business

      4:52PM19  that Medela had?

      4:52PM20  A.  Currently, suction is three percent.  Breast-feeding is 97

      4:52PM21  percent.  I can't be certain at the time you're mentioning,

      4:52PM22  but it was very small.

      4:52PM23  Q.  And as director of sales for all of that, including the

      4:52PM24  breast-feeding business, Mr. Weston would have had a number of

      4:52PM25  employees, salespeople, perhaps, who reported to him?
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      4:52PM 1  A.  Probably 45 or 50.  It's a big job.

      4:52PM 2  Q.  Okay.  Now, in addition to that -- a big job.  Thank you.

      4:52PM 3  Those are good words.  In addition to that big job that Mr.

      4:52PM 4  Weston had as director of sales, he also had another job that

      4:52PM 5  he was asked to do by Medela involving leading a team to

      4:53PM 6  implement new software; is that correct?

      4:53PM 7  A.  This is correct.  We had a new software system.  It's

      4:53PM 8  called CVAL and -- customer relationship management software.

      4:53PM 9  We were having trouble with it.

      4:53PM10  Q.  Now, trouble with it from the standpoint that I think his

      4:53PM11  predecessor on the project had actually not succeeded in

      4:53PM12  getting it done?

      4:53PM13  A.  It was -- we had problems.

      4:53PM14  Q.  Okay.  The details I don't need to go into.  But that was

      4:53PM15  a very important job to you, wasn't it?

      4:53PM16  A.  It was -- yes, it was a big job.

      4:53PM17  Q.  Okay.  So in addition to the big job that he had as

      4:53PM18  director of sales, including the breast-feeding, and in

      4:53PM19  addition to the second big job that he had as leading a team

      4:53PM20  to implement new software that was a very important project,

      4:53PM21  the third job that he had was the suction project that Mr.

      4:53PM22  Macon asked you questions about.

      4:53PM23  A.  Yes.  This is the one that the board of directors in

      4:53PM24  January asked him to do.  And I think it actually came as a

      4:53PM25  result of a discussion that he and Mr. Tanner had had.
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      4:54PM 1  Q.  Okay.  So that's three jobs then that Mr. Weston had going

      4:54PM 2  on for Medela at that time.  And then we superimpose on top of

      4:54PM 3  all of that the various family difficulties that he was going

      4:54PM 4  through.  And the jury's heard about that before.  I'm not

      4:54PM 5  going to reopen all of that now.  So it was a busy,

      4:54PM 6  complicated time for him, wasn't it?

      4:54PM 7  A.  Yes, it was.

      4:54PM 8  Q.  Now, as I understand it, after -- say, by about July 2001

      4:54PM 9  or so he was promoted to president of the suction division; is

      4:54PM10  that correct?

      4:54PM11  A.  Yeah.  He was moved from reporting to me, to reporting to

      4:54PM12  Urs Tanner, with the title that you just mentioned.

      4:54PM13  Q.  Yes, sir.  So, in other words, you came in November of

      4:54PM14  2000.  And then in -- sometime after July of 2001, maybe seven

      4:54PM15  or eight months later, while Mr. Weston had been working on

      4:54PM16  these three big jobs, he was promoted out of your division

      4:55PM17  into a different role called president of the suction division

      4:55PM18  where he reported not to you, but directly to Mr. Tanner; is

      4:55PM19  that correct?

      4:55PM20  A.  That's correct.

      4:55PM21            MR. MCCLANAHAN:  Thank you, Your Honor.  That's all

      4:55PM22  I have.

      4:55PM23            THE COURT:  Okay.

      4:55PM24            MR. SADLER:  I'd be happy to start.

      4:55PM25            THE COURT:  If you would.  Let's -- thank you, Mr.
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      4:55PM 1  McClanahan.  And Mr. Sadler, if you'll take at least 15

      4:55PM 2  minutes or so, 20, and then we'll see how far we get.

      4:55PM 3            MR. SADLER:  I will, Your Honor.

      4:55PM 4                         CROSS-EXAMINATION

      4:55PM 5  BY MR. SADLER:

      4:55PM 6  Q.  Mr. Quackenbush, I want to cover a couple of things with

      4:55PM 7  you before we end today.  And we're going to have a chance

      4:55PM 8  tomorrow to visit about a number of other things.  But the

      4:55PM 9  first thing I want to focus on, because there were so many

      4:55PM10  questions about it this afternoon, is this right that Medela

      4:55PM11  had under its contract with BlueSky to terminate it, if it

      4:55PM12  wanted to, if there was litigation.  And if we could put

      4:55PM13  Defendant's 117 back up for a moment.  And go to -- I believe

      4:56PM14  it is 5B.  Excuse me.  I'm sorry.  6B.  I was -- I was one

      4:56PM15  paragraph off.

      4:56PM16            Now, you were asked repeatedly to confirm that you

      4:56PM17  never terminated the contract.  And I want to visit with you

      4:56PM18  about that.  First of all, how did you personally find out

      4:56PM19  about this lawsuit being filed against Medela and BlueSky in

      4:56PM20  September?

      4:56PM21  A.  It came in a Fed-Ex envelope.

      4:56PM22  Q.  So I take it Mr. Ware didn't call you up ahead of time and

      4:56PM23  say, you know, we're really unhappy with what you're doing.

      4:56PM24  Now, look for my Fed-Ex.  It's on the way.

      4:56PM25  A.  No.  It arrived in a Fed-Ex envelope.
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      4:56PM 1  Q.  And was it to you?

      4:56PM 2  A.  I believe it was.  And I -- yes, I believe it was.

      4:56PM 3  Q.  And I assume, like everybody else, you opened up your

      4:56PM 4  Fed-Ex, and there was a big, thick legal document in there,

      4:56PM 5  wasn't there?

      4:56PM 6  A.  Yes, there was.

      4:56PM 7  Q.  And you -- I know you're not a lawyer, but I assume you

      4:57PM 8  read it and saw that there were all sorts of allegations of

      4:57PM 9  patent infringement and conspiracy and no telling what else.

      4:57PM10  I assume you read that?

      4:57PM11  A.  I did, and called Mr. Tanner.

      4:57PM12  Q.  And I assume then when you read it, you said, well, I

      4:57PM13  guess that's it.  KCI sued us, so we got to shut down the

      4:57PM14  business?

      4:57PM15  A.  No.  We -- those might be two separate issues.

      4:57PM16  Q.  Well, let me ask you, if KCI, instead of suing you for

      4:57PM17  patent infringement related to wound therapy, if they decided

      4:57PM18  that what pleased them was to sue you for patent infringement

      4:57PM19  and claim that the Vario or one of your other breast pumps

      4:57PM20  violated one of their patents, if they filed that lawsuit,

      4:57PM21  would you get that, look at it and say, well, we got to shut

      4:57PM22  down the company?  Is that how you'd react?

      4:57PM23  A.  No.  I have a business to run.

      4:57PM24  Q.  I mean, the mere fact KCI decides to bring a lawsuit, does

      4:57PM25  that mean you've got to break contracts and shut down your
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      4:57PM 1  business?  Is that the way you look at it?

      4:58PM 2  A.  No.  I have responsibility to my employees.  I have

      4:58PM 3  responsibility to the owners.  So my job is to continue

      4:58PM 4  running the business.

      4:58PM 5  Q.  Sir, when you saw the allegations, did you believe that

      4:58PM 6  Medela had done anything wrong in the way it's conducted its

      4:58PM 7  business?

      4:58PM 8  A.  I did not believe that then, and I do not believe it now.

      4:58PM 9  Q.  Let's, if we could, pull up the time line, please.

      4:58PM10            I do have this question for you.  Are you sick of

      4:58PM11  being in a lawsuit?

      4:58PM12  A.  I'm sick of it.  My company is sick of it.  Yes, sir.

      4:58PM13  Yes, I'm sick of it.

      4:58PM14  Q.  Now, Mr. Macon covered a lot of topics with you.  And a

      4:58PM15  lot of them I couldn't really follow because the dates were

      4:58PM16  just kind of all over the place.  So I want to walk through

      4:58PM17  just these important events in 2001 and just put them in

      4:58PM18  sequence.  We're going to have to visit about them in detail

      4:58PM19  tomorrow, but let's just put them in sequence.

      4:58PM20            All right.  Let's go -- first, you joined the

      4:59PM21  company in November 2000, and then there's a board meeting in

      4:59PM22  about February, 2001.  Correct, sir?

      4:59PM23  A.  That's correct.

      4:59PM24  Q.  And what does the board charge you and Mr. Weston to do in

      4:59PM25  this board meeting in 2001, February?
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      4:59PM 1  A.  The board asks us, considering a number of things -- we

      4:59PM 2  have an employee who has just returned from Stanford and wants

      4:59PM 3  to use his business skills.  And we think that there's an

      4:59PM 4  opportunity to use technology that we have in breast pumps to

      4:59PM 5  move into another area, suction, broadly, undefined, to see if

      4:59PM 6  we can't create what we called a second leg, another whole

      4:59PM 7  freestanding -- another business.

      4:59PM 8            So the charge to Mr. Weston was, come up with --

      4:59PM 9  search out the possibilities, find out what the various

      4:59PM10  options are, prioritize those options and write a business

      4:59PM11  plan.  And a business plan would mean that you --

      4:59PM12  Q.  Let me stop you there.  All right.  So he is supposed to

      5:00PM13  go out, look into things and come back with a business plan.

      5:00PM14  Is that right?

      5:00PM15  A.  He's supposed to figure it out and come back with a

      5:00PM16  business plan.

      5:00PM17  Q.  And at this time who is Mr. Weston reporting to?

      5:00PM18  A.  At the time, in February 2001, he reports to me.

      5:00PM19  Q.  Was there any discussion at this board meeting in February

      5:00PM20  of 2001 about KCI, Argenta patents, Morykwas patents or

      5:00PM21  anybody's patents?

      5:00PM22  A.  None.  It was -- it was completely open.  Richard Weston

      5:00PM23  was supposed to figure out what a good business was and come

      5:00PM24  back with a plan to the board.

      5:00PM25  Q.  All right.  Now, let's move forward to the next date.  And

                                   Chris G. Poage, RMR, CRR

                                                                            2751

                                      Quackenbush - Cross

      5:00PM 1  I think we've looked at this document before, and we'll look

      5:00PM 2  at it tomorrow.  But in mid-April do you get a document from

      5:00PM 3  Mr. Weston about ideas of going into a business?

      5:00PM 4  A.  I get something which is titled "company outline."  And

      5:00PM 5  it's a very cursory document, has a lot of not well formed

      5:01PM 6  ideas.

      5:01PM 7  Q.  Is this what you and the board were expecting in terms of

      5:01PM 8  a detailed business plan to investigate the options of

      5:01PM 9  creating a second business for Medela?

      5:01PM10  A.  Unfortunately, it's not even close.

      5:01PM11  Q.  Could we pull up, please, Plaintiff's 166?  Do you have

      5:01PM12  that?  This is one of the documents Mr. Macon visited with you

      5:01PM13  about.  Do you have that, sir?

      5:01PM14  A.  I have it.

      5:01PM15  Q.  Is this your analysis, is this your critique of this April

      5:01PM16  15 idea list, whatever you want to call it, that Mr. Weston

      5:01PM17  had given you?

      5:01PM18  A.  Yes.  That's exactly what this is.

      5:01PM19  Q.  Okay.  And based on your analysis, were you concerned

      5:01PM20  about whether this plan was making any kind of progress in

      5:01PM21  terms of being finalized?

      5:01PM22  A.  I had grave misgivings that we were not going to get the

      5:02PM23  business plan that the company had asked for and that we were

      5:02PM24  in a conflict situation with respect to the physical location

      5:02PM25  that the board had given Richard a choice on.
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      5:02PM 1  Q.  All right.  Let's go back to the time line.  And so in the

      5:02PM 2  next item, we started in February.  He's supposed to work on a

      5:02PM 3  business plan.  And you're -- I think the word you used,

      5:02PM 4  you're co-responsible for that?

      5:02PM 5  A.  I'm co-responsible.

      5:02PM 6  Q.  And so you get a document in April.  Does that document

      5:02PM 7  say anything about KCI and patents and Argenta and Morykwas or

      5:02PM 8  anything like that?

      5:02PM 9  A.  It doesn't say anything about them or anybody else.  It

      5:02PM10  really has -- it's very vague, very little substance.

      5:02PM11  Q.  And so here, the document we just looked at, you reviewed

      5:02PM12  the outline.  And is it fair to say you're not very happy with

      5:02PM13  it?

      5:02PM14  A.  I'm not happy.  I'm pretty worried about meeting the

      5:02PM15  obligation to the board, which I take some personal ownership

      5:02PM16  in, as well.

      5:02PM17  Q.  Now, did you expect, as of this time, Mr. Weston to

      5:03PM18  continue to try to make progress on fleshing out the details

      5:03PM19  of the business plan?

      5:03PM20  A.  Yes, I did.

      5:03PM21  Q.  And if we can move to the next item.  Do you hear from Mr.

      5:03PM22  Weston, barely a month later, that there are things going on

      5:03PM23  in his personal life that are going to require him to move

      5:03PM24  away from McHenry, where you are, where the company is, and go

      5:03PM25  somewhere else?
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      5:03PM 1  A.  Yes.  At this time -- in the board meeting he said it's a

      5:03PM 2  possibility.  And now he's saying, I have to do it.

      5:03PM 3  Q.  So back in February, what was Mr. Weston telling you about

      5:03PM 4  -- was it a possibility he needed to move, or he was going to

      5:03PM 5  have to move?

      5:03PM 6  A.  I think in February it was a possibility, and now it's

      5:03PM 7  moved to a reality.

      5:03PM 8  Q.  And was there a board meeting just a few weeks after this

      5:03PM 9  April -- this July 14 document you've got from Mr. Weston

      5:03PM10  telling you he was going to move?

      5:03PM11  A.  There was a board meeting sometime in July of 2001.

      5:04PM12  Q.  All right.  Now, what was supposed to happen at this board

      5:04PM13  meeting?

      5:04PM14  A.  He would have presented to the board the plan that they

      5:04PM15  asked for in February.

      5:04PM16  Q.  Did he have, did Mr. Weston have a business plan ready to

      5:04PM17  present to the board for them to review?

      5:04PM18  A.  No, he did not.

      5:04PM19  Q.  And did you talk with him about this?

      5:04PM20  A.  I talked with him two days before that and found out that

      5:04PM21  he had no business plan ready to present.

      5:04PM22  Q.  All right.  And if we could go now to Plaintiff's 169.

      5:04PM23  This is another document Mr. Macon visited with you about.

      5:04PM24  Are these the notes of your discussion that you had with Mr.

      5:04PM25  Weston prior to the board meeting?
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      5:04PM 1  A.  Yes, they are.  This is July the 3rd.  I think the board

      5:04PM 2  meeting was on the 5th.

      5:04PM 3  Q.  So instead of the board meeting being a discussion of a

      5:04PM 4  detailed business plan that was supposed to have been

      5:04PM 5  developed per the instructions in February, what, in fact,

      5:05PM 6  really was discussed and decided at this board meeting in July

      5:05PM 7  of 2001?

      5:05PM 8  A.  What was presented was a series of job options that Mr.

      5:05PM 9  Weston was looking at, on what he could do to stay -- continue

      5:05PM10  employment with -- continue his employment with Medela.  And

      5:05PM11  then there were a number of decisions following that, that

      5:05PM12  were made at the board meeting.

      5:05PM13  Q.  And let's focus on the decisions.  Did you and Mr. Tanner

      5:05PM14  at the board decide at this time, that in order to get this

      5:05PM15  thing about a business plan moving forward, something had to

      5:05PM16  be done with Mr. Weston's job duties?

      5:05PM17  A.  We had to relieve him.  He had just way too much on his

      5:05PM18  plate.

      5:05PM19  Q.  So what was decided at this board meeting in July 2001?

      5:05PM20  A.  So he was relieved of his director of sales job.  And the

      5:05PM21  reporting relationship changed, as what we told Mr. McClanahan

      5:05PM22  before.  So he seized reporting to me and started reporting to

      5:06PM23  Urs Tanner.  But the job responsibility, which would have been

      5:06PM24  the director of sales, which also would have -- he would have

      5:06PM25  given up this job, this CVAL job, the software job.
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      5:06PM 1  Q.  And so now what was Mr. Weston supposed to focus on going

      5:06PM 2  forward in terms of his job duties with the company?

      5:06PM 3  A.  So we really focussed him down.  He has one job now, and

      5:06PM 4  that's to write this business plan, and which he has not given

      5:06PM 5  in the July board meeting.

      5:06PM 6  Q.  And in the July board meeting was there any plan

      5:06PM 7  presented, discussed with the board about competing with KCI,

      5:06PM 8  discussing Argenta patents, anything like that?

      5:06PM 9  A.  There was not.  And we didn't have a business plan.  I

      5:06PM10  mean, there was no basis for such a discussion.

      5:06PM11  Q.  And if we're talking about Mr. Weston and now what he's

      5:06PM12  supposed to focus on, did you put down in writing and have him

      5:06PM13  sign exactly what he was supposed to be working on going

      5:06PM14  forward?

      5:06PM15  A.  Mr. Weston, Urs Tanner and I created what I called the

      5:07PM16  Memorandum of Understanding, just to make it extremely clear

      5:07PM17  what expectations were for Richard Weston going forward.  I

      5:07PM18  think that was fair both ways, so Medela's expectations were

      5:07PM19  clear and his.

      5:07PM20  Q.  And specifically, was he given a deadline by the next

      5:07PM21  board meeting at which he was supposed to have a detailed

      5:07PM22  business plan to present to the board?

      5:07PM23  A.  Yes.  And that was clearly spelled out in the Memorandum

      5:07PM24  of Understanding.  The deadline was October the 22nd.  That's

      5:07PM25  the next board meeting.  And it was clear with respect to --
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      5:07PM 1  it needed to be a business plan with sufficient detail that

      5:07PM 2  the board could make a funding decision on the business that

      5:07PM 3  he was proposing.

      5:07PM 4  Q.  Now, in your past career -- and we're going to talk about

      5:07PM 5  this a little more tomorrow -- have you, yourself, written

      5:07PM 6  business plans, reviewed other people's business plans?  Do

      5:07PM 7  you know what's supposed to be in a real business plan?

      5:07PM 8  A.  I do.  I have written these.

      5:07PM 9  Q.  And as of the middle of July, did you have anything close

      5:08PM10  to what would be a business plan that the board of a company

      5:08PM11  could review and vote up or down?

      5:08PM12  A.  We did not.

      5:08PM13  Q.  Is that what you were trying to get to though?

      5:08PM14  A.  That's -- absolutely.  That's what the board expected, and

      5:08PM15  that's what I was trying to get to.

      5:08PM16  Q.  Did you want Mr. Weston to do his job and succeed in

      5:08PM17  putting together a plan that your board could look at and

      5:08PM18  review?

      5:08PM19  A.  I wanted him to succeed.  I believed that the company

      5:08PM20  wanted him to succeed.  I think he had the skills to be able

      5:08PM21  to do this.

      5:08PM22  Q.  So if we come forward now, what happens in October?  Is

      5:08PM23  there a board meeting?

      5:08PM24  A.  Yes, there is a board meeting.

      5:08PM25  Q.  Does Mr. Weston have a detailed business plan that he
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      5:08PM 1  presents to the board, that the board can vote up or down,

      5:08PM 2  make a funding decision?

      5:08PM 3  A.  He has maybe a little bit more than we've seen in July,

      5:08PM 4  but it is nowhere near what the board would need to make an

      5:08PM 5  actual funding decision, which is what he agreed to with the

      5:08PM 6  Memorandum of Understanding that we executed in July.

      5:08PM 7  Q.  Now, in this plan --

      5:08PM 8  A.  And no decision is made.

      5:08PM 9  Q.  All right.  And in this plan -- we're going to look at the

      5:09PM10  document tomorrow because we're short on time.  But does he

      5:09PM11  lay out several areas that this new leg of Medela's business,

      5:09PM12  new suction area, might go into?

      5:09PM13  A.  He talked about three areas.  One was general suction.

      5:09PM14  The other was fluid management systems, and the other was --

      5:09PM15  one he called specialized suction.

      5:09PM16  Q.  And under specialized suction, did he have a number of

      5:09PM17  different options that he was proposing there?

      5:09PM18  A.  There were a number of different examples.  One of them

      5:09PM19  was breast-feeding, and one of them was wound care, thoracic

      5:09PM20  endoscopy.  There were a number of them.

      5:09PM21  Q.  Was there anything about that presentation he made that

      5:09PM22  talked about competing with KCI, going after their patents or

      5:09PM23  anything like that?

      5:09PM24  A.  There was nothing in the presentation.  And because there

      5:09PM25  wasn't enough detail to -- for the board to do what they
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      5:09PM 1  wanted to do, it never came up.

      5:09PM 2  Q.  Now, did you -- even though it wasn't complete even by

      5:09PM 3  October, did you expect him to continue to work on it, to

      5:09PM 4  flesh out the details that the board needed?

      5:10PM 5  A.  I expected it, and he got a new deadline.

      5:10PM 6  Q.  Now, let's go to the next item.  We're almost through.

      5:10PM 7  You had occasion to meet with him at the end of November

      5:10PM 8  around the time of his new deadline, didn't you?

      5:10PM 9  A.  I did.

      5:10PM10  Q.  And was the plan ready to go at that time?

      5:10PM11  A.  No.  He was supposed to do financials, and there were

      5:10PM12  none.

      5:10PM13  Q.  Did he raise the subject with you about whether there was

      5:10PM14  some kind of continued future for him at the company?

      5:10PM15  A.  Mr. Weston, at this time, asked me, did I see any jobs for

      5:10PM16  him in southern California?  And I told him I saw no job

      5:10PM17  opportunities for him in southern California.

      5:10PM18  Q.  Well, at that time did Medela have any offices, employees,

      5:10PM19  people, infrastructure, office furniture, in southern

      5:10PM20  California?

      5:10PM21  A.  We had sales reps, but they work out of their homes.  And

      5:10PM22  that's all we had in southern California.

      5:10PM23  Q.  Any stand-alone office with even a secretary and a

      5:11PM24  receptionist to answer the phone?

      5:11PM25  A.  Nothing.
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      5:11PM 1  Q.  Now, did there come a time then later, as we get to the

      5:11PM 2  end of the year, that this issue of whether there is a

      5:11PM 3  position available to Mr. Weston -- did that come up in your

      5:11PM 4  discussions with Mr. Tanner?

      5:11PM 5  A.  It came up once again, yes.

      5:11PM 6  Q.  And in this interim, in the next two weeks, had Mr. Weston

      5:11PM 7  indicated that he was going to make any progress on this

      5:11PM 8  business plan?

      5:11PM 9  A.  No.

      5:11PM10  Q.  And what was the discussion between you and Mr. Tanner

      5:11PM11  about whether there was a future for Mr. Weston at Medela?

      5:11PM12  A.  It was -- Mr. Tanner said that he did not see a position

      5:11PM13  for Mr. Weston.

      5:11PM14  Q.  As of that time what was Mr. Weston's job at Medela?  What

      5:11PM15  was he supposed to be doing?

      5:11PM16  A.  He's supposed to be writing a business plan.

      5:11PM17  Q.  And as of this time now, the end of the year, did you have

      5:11PM18  a business plan that the board could have reviewed, voted on,

      5:11PM19  approved or disapproved or anything?

      5:11PM20  A.  We had no business plan.

      5:12PM21  Q.  And so if Mr. Weston wasn't going to work on the one thing

      5:12PM22  that it was his job to do, what was going to happen to Mr.

      5:12PM23  Weston?

      5:12PM24  A.  This was probably his question.  He wanted to move --

      5:12PM25  clearly said he wanted to move to southern California, and
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      5:12PM 1  this was a big dilemma.

      5:12PM 2  Q.  Did you have a job for him in southern California?

      5:12PM 3  A.  I had none.  That's what he asked me.

      5:12PM 4  Q.  And did there come a time -- if we go to the next item,

      5:12PM 5  did there come a time in February, and I think you misspoke in

      5:12PM 6  your testimony.  You talked about a business plan proposed in

      5:12PM 7  March.  But did there come a time, in fact, in February where

      5:12PM 8  you learned that Mr. Weston had sent a business proposal to

      5:12PM 9  Mr. Tanner?  Not to you, but to Mr. Tanner.

      5:12PM10  A.  At this point he reports to Mr. Tanner, so he sent this

      5:12PM11  business proposal to Mr. Tanner.  I got a copy of it from Mr.

      5:12PM12  Tanner, who forwarded it to me.  By the time I saw it, it had

      5:12PM13  already been rejected by Mr. Tanner.

      5:12PM14  Q.  And I think we saw this document earlier.  You recall this

      5:13PM15  is the one that talks about litigation with KCI and Karl

      5:13PM16  Weston handling the litigation and all of that.  Is that

      5:13PM17  something you had ever discussed with Mr. Weston before?

      5:13PM18  A.  Never.  This was -- this came absolutely out of the blue.

      5:13PM19  This was not anything that Medela asked for, and it was

      5:13PM20  immediately rejected by Urs Tanner.

      5:13PM21  Q.  Well, did any of those items in this business proposal --

      5:13PM22  and we'll look at it tomorrow in detail.  Did any of them have

      5:13PM23  anything to do with what was discussed at either the November,

      5:13PM24  October or July or February board meetings?

      5:13PM25  A.  It didn't.  And the very fact that it was rejected said it
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      5:13PM 1  wasn't responsive to what we were looking for, that is, a

      5:13PM 2  business initiative that we could fund.

      5:13PM 3  Q.  Now, I need to ask you, was there something in that

      5:13PM 4  business proposal that Mr. Weston talked about the company not

      5:13PM 5  needing his services anymore?

      5:13PM 6  A.  Yeah.  He put a line in there, and it was almost exactly

      5:13PM 7  that quote.  Since you're no longer desirous of my services,

      5:13PM 8  or no longer need my services, something like that.

      5:14PM 9  Q.  Well, how did that strike you?

      5:14PM10  A.  Well, it was very strange because we've been trying to

      5:14PM11  deal with Mr. Weston, trying to get him to do his job.  And to

      5:14PM12  my way of thinking, the company, certainly in relation to

      5:14PM13  other companies I've worked for, have been exceedingly

      5:14PM14  patient.  We've been pushing for this business plan.  And, in

      5:14PM15  fact, we hadn't gotten it.

      5:14PM16  Q.  And you were here in opening statement, were you not, sir?

      5:14PM17  A.  I was.

      5:14PM18  Q.  And you remember I spoke to the jury about an email from

      5:14PM19  Mr. Tanner that talked about, let's get the facts straight?

      5:14PM20  You know what I'm talking about?

      5:14PM21  A.  I do.

      5:14PM22  Q.  Was Mr. Tanner upset when he saw this reference from Mr.

      5:14PM23  Weston about, well, I guess you guys don't really need me

      5:14PM24  anymore?

      5:14PM25  A.  I think he was very upset.  And the phrase that sticks in
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      5:14PM 1  my mind is, I don't deserve this after all I've done for you.

      5:14PM 2  Q.  Did you feel like, even at that time, that Mr. Weston had

      5:14PM 3  a choice in front of him?  And if we could look at the next

      5:14PM 4  item.  What was the choice in front of him?

      5:15PM 5  A.  The choice was, either do this job or resign.

      5:15PM 6  Q.  And what was "this job"?  What is the job that you wanted

      5:15PM 7  Mr. Weston to do even as late as this time?

      5:15PM 8  A.  It's the same job that we've been talking about since the

      5:15PM 9  beginning of the -- since the board meeting in 2001, which is,

      5:15PM10  give us a business plan.  We want this second leg.  We'd like

      5:15PM11  to leverage our technology.  We'd like to grow a new business.

      5:15PM12  Q.  And even though you said that, even as early as January

      5:15PM13  were you-all already talking with Mr. Tanner about a

      5:15PM14  separation package for Mr. Weston?

      5:15PM15  A.  I was.

      5:15PM16  Q.  Did you basically feel that the business plan that he was

      5:15PM17  supposed to have been working on, that that simply was never

      5:15PM18  going to happen?

      5:15PM19  A.  My personal opinion is that he had -- it was just an

      5:15PM20  irreconcilable situation.  He had family issues that were

      5:15PM21  strongly, strongly pulling him to southern California.  And I

      5:15PM22  can be sympathetic about that, but that's -- it's not our job

      5:15PM23  to fix problems of the employee.  We wanted the business plan.

      5:15PM24  And I just -- I saw no possibility of reconciling those two

      5:16PM25  things.
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      5:16PM 1  Q.  And, in fact, after this was presented to him -- if we

      5:16PM 2  could go to the last item.  In fact, as we all know, Mr.

      5:16PM 3  Weston does resign from the company?

      5:16PM 4  A.  In March.  At the very end of February.

      5:16PM 5            MR. SADLER:  Would this be an appropriate time?

      5:16PM 6            THE COURT:  This would be a perfect time.  Thank

      5:16PM 7  you, Mr. Sadler.

      5:16PM 8            Thank you, ladies and gentlemen.  Let's come back at

      5:16PM 9  9:00 in the morning.  And we'll go till about 5:00 tomorrow

      5:16PM10  afternoon.  Sure appreciate your wonderful attention.

      5:16PM11            All rise for the jury.

      5:16PM12            And Mr. Ramirez, please lead the good jury out.

      5:16PM13       (Jury leaves courtroom)

      5:16PM14            THE COURT:  Thank you, Mr. Quackenbush.  You may

      5:16PM15  step down.  Everybody may be seated.  I've got another hearing

      5:17PM16  coming up.  But let's just talk a little bit.  How much more

      5:17PM17  time do you think you need?

      5:17PM18            MR. SADLER:  I will probably have about an hour and

      5:17PM19  a half at least.

      5:17PM20            THE COURT:  Okay.  So that would, say, get us -- you

      5:17PM21  know, with the breaks and so forth, I know it's hard to

      5:17PM22  estimate -- till about 11:00.  How much time will you need?

      5:17PM23            MR. MACON:  I don't think I'll need that much.  15,

      5:17PM24  20 minutes, I'm thinking.

      5:17PM25            THE COURT:  Okay.  And probably not much, Mr.

                                   Chris G. Poage, RMR, CRR

                                                                            2764

      5:17PM 1  McClanahan?

      5:17PM 2            MR. MCCLANAHAN:  Not much, Your Honor.

      5:17PM 3            THE COURT:  Okay.  We may get Mr. Quackenbush off by

      5:17PM 4  noon.

      5:17PM 5            MR. MACON:  We have a problem, Your Honor.  I'm

      5:17PM 6  sorry to interrupt.

      5:17PM 7            THE COURT:  Oh, you have your -- you have Ms. -- Dr.

      5:17PM 8  Satterfield?

      5:17PM 9            MR. MACON:  Right.  Yeah.

      5:17PM10            THE COURT:  Well, I think everybody's agreed that

      5:17PM11  Dr. Satterfield can come on.  It's a very short witness,

      5:17PM12  correct?

      5:17PM13            MR. MACON:  Yes.  My direct will be less than an

      5:17PM14  hour.

      5:17PM15            THE COURT:  Less than an hour?

      5:17PM16            MR. MACON:  Yes, Your Honor.

      5:17PM17            THE COURT:  Okay.  What about --

      5:17PM18            MR. SADLER:  My cross will be very, very brief.

      5:17PM19            THE COURT:  Okay.  And Mr. McClanahan?

      5:17PM20            MR. MCCLANAHAN:  I'll have some cross.  I don't know

      5:17PM21  how long it will be.  But it'll be longer than very brief and

      5:18PM22  shorter than an hour.

      5:18PM23            THE COURT:  Okay.

      5:18PM24            MR. MACON:  You know, what I floated was we could

      5:18PM25  bring her back on Wednesday, you know --
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      5:18PM 1            THE COURT:  Well, I'm -- say Dr. Satterfield

      5:18PM 2  testifies and Mr. Quackenbush finishes.  We're into the

      5:18PM 3  afternoon.  It seems impossible that we could finish tomorrow.

      5:18PM 4            MR. MACON:  Agreed.

      5:18PM 5            THE COURT:  So -- well, you know, I'll let you do it

      5:18PM 6  any way.  If you want Ms. Satterfield -- Dr. Satterfield to

      5:18PM 7  come in, she can come in.  Or if you want to do her Wednesday,

      5:18PM 8  you can do her Wednesday.

      5:18PM 9            MR. MACON:  We don't even have to do her Wednesday.

      5:18PM10  What I'm saying is I think -- I think with her -- I wanted to

      5:18PM11  go ahead and get Quackenbush through.  I think we can get it

      5:19PM12  all --

      5:19PM13            THE COURT:  I'm sorry.  You think what?

      5:19PM14            MR. MACON:  I think if we moved her to another time,

      5:19PM15  because she -- I don't think she's going to be the deciding

      5:19PM16  factor on any motion.

      5:19PM17            MR. PARTRIDGE:  Just a moment.

      5:19PM18            MR. MACON:  Because I believe we can get it done.

      5:19PM19       (Discussion off the record)

      5:19PM20            MR. MCCLANAHAN:  The problem we're having is, I'm

      5:19PM21  not quite as -- I'm not quite as pessimistic as all of you

      5:19PM22  are.  I think there's a possibility that we can finish with

      5:19PM23  Mr. Macon's case tomorrow.  You know, I mean, I'm just not

      5:19PM24  prepared to concede that we're not going to get there.

      5:19PM25            THE COURT:  Well, let me just say, we at least have
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      5:19PM 1  to finish Mr. Quackenbush.  Say, if we took Dr. Satterfield,

      5:19PM 2  Mr. Laurel and Mr. Escobedo, you know, you guys would have to

      5:20PM 3  accomplish something you haven't accomplished yet.  And I'm

      5:20PM 4  very hopeful, of course, always that that can be done.  But I

      5:20PM 5  appreciate your optimism, Mr. McClanahan.  You can't do

      5:20PM 6  anything without an optimistic spirit, without any question.

      5:20PM 7            MR. MCCLANAHAN:  Eternally, Your Honor.

      5:20PM 8            THE COURT:  Eternally.  That's good.  So Mr.

      5:20PM 9  Partridge, what are you thinking?

      5:20PM10            MR. PARTRIDGE:  Yeah.  The one thought I have, Your

      5:20PM11  Honor, is to -- is to give it a go and note that I don't know

      5:20PM12  -- one thing we could do is maybe move Mr. Escobedo, if we had

      5:20PM13  a problem.

      5:20PM14            MR. MACON:  I mean, I --

      5:20PM15            MR. PARTRIDGE:  Because he's a damage guy for Wake

      5:20PM16  Forest who's doing a simple royalty analysis.  And he's

      5:20PM17  probably an hour or so total, maybe an hour and a half.

      5:20PM18            MR. MCCLANAHAN:  I've got less.

      5:21PM19            MR. PARTRIDGE:  Our crosses of him are going to be

      5:21PM20  very short.  But if that's an hour's worth of time, we can,

      5:21PM21  you know, do later.  I don't know that the JMOLs are going to

      5:21PM22  involve anything that involves him.

      5:21PM23            MR. MACON:  He's the most flexible.  No, no.  I'm

      5:21PM24  sorry.  She is the most flexible after -- tomorrow is her bad

      5:21PM25  day.  He is the most flexible.  He's flexible tomorrow.  She's

                                   Chris G. Poage, RMR, CRR

                                                                            2767

      5:21PM 1  got flexibility after tomorrow.

      5:21PM 2            MR. SADLER:  Hard to get into all that.

      5:21PM 3            THE COURT:  Well, no.  You guys are trying.  Well --

      5:21PM 4            MR. PARTRIDGE:  My concern, Your Honor, is the

      5:21PM 5  liability case, which is where most of the JMOLs are going to

      5:21PM 6  go.  And what I don't know is whether there's going to be

      5:21PM 7  anything with Satterfield that has, in fact --

      5:22PM 8            MR. MACON:  I will -- I will -- if we can get this

      5:22PM 9  done -- if we agree that we can get it done tomorrow, I will

      5:22PM10  agree -- I will not raise Satterfield's testimony in response

      5:22PM11  to a JMOL.

      5:22PM12            MR. MCCLANAHAN:  I don't care.  It's up to you.

      5:22PM13            MR. PARTRIDGE:  Okay.

      5:22PM14            MR. MACON:  So we'll just go ahead and go through

      5:22PM15  Quackenbush first thing in the morning?

      5:22PM16            MR. PARTRIDGE:  Right.  And we'll call Satterfield

      5:22PM17  after Orgill.  It has to be after Orgill, if that's what

      5:22PM18  you're saying.  I can't -- if we're going to do Orgill on the

      5:22PM19  11th, I can't have Satterfield --

      5:22PM20            MR. MACON:  I'm not disagreeing.  Let me just

      5:22PM21  confirm -- let me confirm that that's -- and I'll talk to you

      5:22PM22  tonight.

      5:22PM23            MR. PARTRIDGE:  Okay.  Fair enough.

      5:22PM24            MR. MACON:  That is a possibility.

      5:22PM25            THE COURT:  You know, what I am thinking about doing
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      5:22PM 1  because, you know, we are we're pushing it here, I'm going to

      5:22PM 2  talk to the jury about starting to go later, till 6:00 or

      5:22PM 3  6:30.  I'm also -- I think I'm going to start bringing lunch

      5:23PM 4  in for the jury and do about a 45-minute lunch, so that we can

      5:23PM 5  -- we can expand our time.  And I'm going to talk to them

      5:23PM 6  about that tomorrow.  So do I understand that, depending on

      5:23PM 7  the situation here, we would finish -- and by the way, I'm not

      5:23PM 8  trying to push anybody anywhere.

      5:23PM 9            MR. MACON:  We understand.

      5:23PM10            MR. PARTRIDGE:  We understand.

      5:23PM11            THE COURT:  I mean, you know, we just do what we do

      5:23PM12  here.  But we're going to do Mr. -- finish Mr. Quackenbush.

      5:23PM13  Right now we're taking Dr. Satterfield off the table, do Mr.

      5:23PM14  Laurel and do Mr. Escobedo?

      5:23PM15            MR. MACON:  I have two pieces that are each probably

      5:23PM16  about two hours, hour and a half to two hours.  And I'm going

      5:23PM17  to try to find if I can move one of them.

      5:24PM18            THE COURT:  Okay.  Well, I don't want you to do

      5:24PM19  anything that -- you know, that causes you any concern.

      5:24PM20            Now, what is Dr. Satterfield going to testify to, if

      5:24PM21  you can just -- you know, just to alert me, just generally?

      5:24PM22            MR. MACON:  She --

      5:24PM23            MS. GULDE:  Dr. Satterfield is a local podiatrist

      5:24PM24  who treats diabetic patients with foot wounds.  So she's going

      5:24PM25  to address the issues of the cost effectiveness and some of
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      5:24PM 1  the issues that BlueSky has raised about VAC not being

      5:24PM 2  available to people who can't afford it, poor people.

      5:24PM 3            MR. MCCLANAHAN:  And as I recall, she's never used

      5:24PM 4  the Versatile 1 or knows anything about it.  Is that what you

      5:24PM 5  remember, Karen?

      5:24PM 6            MS. GULDE:  She's not going to talk about the

      5:24PM 7  Versatile 1.

      5:24PM 8            MR. MCCLANAHAN:  So, I mean, frankly, my cross

      5:24PM 9  should be pretty short of her, given the fact that she doesn't

      5:24PM10  know anything about the Versatile 1.  And in light of the

      5:24PM11  Court's prior rulings about people talking about personal

      5:25PM12  experience and such, I'm hoping that she'll be a shorter

      5:25PM13  witness than they're anticipating that it should be.

      5:25PM14            THE COURT:  Okay.  And what about Ms. Sly?  What

      5:25PM15  would she testify about?

      5:25PM16            MR. MACON:  She's a marketing person that would

      5:25PM17  testify about damages suffered, qualitative, not quantitative.

      5:25PM18  I'll have to see.  I've just got to check and go over my stuff

      5:25PM19  tonight and see if we've got enough of that in.

      5:25PM20            THE COURT:  Okay.  And then you think you need Mr.

      5:25PM21  Laurel for about two hours, do you think?  Is that what you're

      5:25PM22  thinking?

      5:25PM23            MR. MACON:  I'm thinking that -- I'm hoping that I

      5:25PM24  will personally need him less.  I'm personally hoping I'll

      5:25PM25  need him more like an hour, is what I'm hoping.
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      5:25PM 1            THE COURT:  Okay.

      5:25PM 2            MR. MACON:  But I've been wrong before, Your Honor.

      5:25PM 3            THE COURT:  I know.  Well, we've all -- we've all

      5:25PM 4  struggled without a question.

      5:25PM 5            Well, I think the jury would be amenable to --

      5:25PM 6  especially if they can work it out with their families and so

      5:25PM 7  forth -- having short lunch breaks and working till, say, 6:00

      5:26PM 8  or 6:30.  We could do that Wednesday night and Thursday night,

      5:26PM 9  and then we can come back and do it the whole next week.  And

      5:26PM10  that would give us a lot more time.

      5:26PM11            Well, you all just think about it.  If you want Dr.

      5:26PM12  Satterfield to slot in, fine.  Apparently, Mr. Partridge has a

      5:26PM13  problem with her slotting in -- if she doesn't slot in now,

      5:26PM14  slotting in before --

      5:26PM15            MR. MACON:  I understand.

      5:26PM16            THE COURT:  -- Dr. Orgill.  And we'll just do what

      5:26PM17  we can do.  So great.  And you all, of course, leave all your

      5:26PM18  stuff here, but just give a couple of edges there to the

      5:26PM19  lawyers in the next hearing.

      5:26PM20            MR. MCCLANAHAN:  May I make that one --

      5:26PM21            THE COURT:  Yes, you -- sure.

      5:26PM22            MR. MCCLANAHAN:  For the record, Your Honor, during

      5:26PM23  my examination of Tim Johnson, the pump that we referred to

      5:26PM24  was Defendant 328A.  The canister was Defendant 328C.  The

      5:26PM25  tubing --
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      5:26PM 1            THE COURT:  Let's see.  Defendant -- I'm sorry.

      5:27PM 2  328A was the pump?

      5:27PM 3            MR. MCCLANAHAN:  Yes, sir.

      5:27PM 4            THE COURT:  Okay.  And D 328C?

      5:27PM 5            MR. MCCLANAHAN:  328C, as in cat, was the canister.

      5:27PM 6            THE COURT:  Okay.

      5:27PM 7            MR. MCCLANAHAN:  And 328D, as in Delta, was the

      5:27PM 8  tubing.

      5:27PM 9            THE COURT:  Was the tubing.  Okay.  Great.  Thank

      5:27PM10  you very much.

      5:27PM11            Yes, sir.

      5:27PM12            MR. MACON:  One last issue.  We need to give the

      5:27PM13  instruction on the chart.

      5:27PM14            THE COURT:  Gosh.  Oh, gee.  I'll do it first thing.

      5:27PM15  I apologize.

      5:27PM16            MR. MACON:  Okay.  Thank you.

      5:27PM17            THE COURT:  Keep at me.  Thank you.  Thank you very

      5:27PM18  much.  Okay.  I think --

      5:27PM19            MR. SADLER:  Your Honor, I wonder if -- we're having

      5:27PM20  a debate here about whether we're going to have any kind of

      5:27PM21  exhibit or other issues.  And I wonder if perhaps we ought to

      5:27PM22  be over here just a little early tomorrow.  We haven't even

      5:27PM23  had a chance to visit, but just on the off chance that there's

      5:27PM24  an exhibit or two we need some ruling on --

      5:27PM25            THE COURT:  Sure.  Why don't --
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      5:27PM 1            MR. SADLER:  8:30, 8:45?

      5:28PM 2            THE COURT:  8:15 or 8:30?  Whatever you think.

      5:28PM 3            MR. SADLER:  I think 8:30 would be --

      5:28PM 4            MR. MACON:  I don't know of any.

      5:28PM 5            MR. SADLER:  We don't know of any, but, you know,

      5:28PM 6  there's so many sort of moving pieces, we just need to kind of

      5:28PM 7  focus.

      5:28PM 8            THE COURT:  8:30 is fine.

      5:28PM 9            MR. MACON:  8:30.

      5:28PM10       (Discussion off the record)

      5:28PM11            THE COURT:  Okay.  Good.  Okay.  You guys go have a

      5:28PM12  nice evening.

      5:28PM13       (Overnight recess)
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     08:24AM  1       (June 30, 2006.)

     08:38AM  2            THE COURT:  Good morning.  I understand we do have a

     08:38AM  3   few matters to take up.  Please be seated.  Okay.  What --

     08:38AM  4   what's the deal?

     08:38AM  5            MR. MACON:  First, I have talked to Dr. Satterfield.

     08:38AM  6   She's not coming in this morning.  We'll try to get through

     08:38AM  7   and pursuant to our prior understanding we will put

     08:38AM  8   Dr. Satterfield on later in the case.

     08:38AM  9            THE COURT:  Okay.  Perfect.  That's good news.  Next.

     08:38AM 10   Questions?  Yes.  Ms. Cowart.

     08:38AM 11            MS. COWART:  Your Honor, we have some depositions on

     08:38AM 12   written questions we wanted to use in court and I believe

     08:38AM 13   counsel for BlueSky has some objections to some of our

     08:39AM 14   questions and we have objections to several of theirs.  We

     08:39AM 15   need to take that up this morning.  Then there is an exhibit.

     08:39AM 16   It is defendant's 419.  Medela indicated last night they were

     08:39AM 17   going to use that exhibit with Mr. Quackenbush and we have

     08:39AM 18   some objections to that exhibit as well.

     08:39AM 19            THE COURT:  Okay.  Okay.  Well, what's exhibit 419.

     08:39AM 20            MS. COWART:  Exhibit 419, Your Honor, is a purchase

     08:39AM 21   agreement between National Wound Care and Medela.  May I hand

     08:39AM 22   this up?

     08:39AM 23            THE COURT:  Sure.  Hand it to Ms. Schonwald there.

     08:39AM 24            MS. COWART:  Mr. Quackenbush is -- first of all, Your

     08:39AM 25   Honor, it isn't signed by Medela and Mr. Quackenbush's name
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     08:39AM  1   isn't anywhere on the -- on the document, so I don't know what

     08:39AM  2   personal knowledge he has of it.

     08:40AM  3            THE COURT:  Okay.  Yes, Mr. Sadler.

     08:40AM  4            MR. SADLER:  Is that the objection?  No personal

     08:40AM  5   knowledge?  I just want to clarify that.

     08:40AM  6            MS. COWART:  And it's not completely executed, Your

     08:40AM  7   Honor, so I don't know what relevance it has.

     08:40AM  8            MR. SADLER:  Okay.

     08:40AM  9            THE COURT:  Okay.  Well, talk to me.

     08:40AM 10            MR. SADLER:  Let me explain, if I may.  Yesterday

     08:40AM 11   Mr. Macon probed into a whole series of questions on two

     08:40AM 12   different subjects, what did you and Mr. Quackenbush do to

     08:40AM 13   investigate whether somebody was -- BlueSky was infringing,

     08:40AM 14   using your products.  Then he also engaged in a related line

     08:40AM 15   of questions about asking whether Medela directly is getting

     08:40AM 16   into the negative pressure wound therapy business and I think

     08:40AM 17   he is probably trying to tie those two together.

     08:40AM 18            The reason we want to use this contract is because

     08:40AM 19   this is another contract we have with someone who is similar

     08:40AM 20   to BlueSky in that we are selling them pumps and we have

     08:41AM 21   specifically, and this is the part I want to draw the jury's

     08:41AM 22   attention to just like we have done with BlueSky, so that

     08:41AM 23   there's no false suggestion this is a unique arrangement,

     08:41AM 24   we've made this other company sign a contract.

     08:41AM 25   Mr. Quackenbush is president of the company.  He can testify
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     08:41AM  1   the company has this agreement and specifically in 11 (b),

     08:41AM  2   paragraph 11 (b) on page 6, we have made this National Wound

     08:41AM  3   Care promise in a contract not to use anything we sell to them

     08:41AM  4   to infringe just like we made BlueSky make the same promise.

     08:41AM  5            So, again, there's this entire suggestion in the case

     08:41AM  6   that BlueSky is getting some kind of special, unique deal

     08:41AM  7   that's unlike any other deal we do with other people and this

     08:41AM  8   document clearly refutes that so that's why we want to use it

     08:41AM  9   and Mr. Quackenbush is certainly competent as president of the

     08:41AM 10   company to testify about one of his contracts.

     08:41AM 11            THE COURT:  Somebody in the company signed it?  I

     08:42AM 12   just --

     08:42AM 13            MR. SADLER:  The copy that we pulled happens to be

     08:42AM 14   unsigned.

     08:42AM 15            THE COURT:  But it has been signed?

     08:42AM 16            MR. SADLER:  It's a currently binding contract.

     08:42AM 17            THE COURT:  Okay.  Okay.  Anything else?

     08:42AM 18            MS. COWART:  No, Your Honor.  As long as we know it's

     08:42AM 19   a binding contract.

     08:42AM 20            THE COURT:  Okay.  Then here you go, Kerry.  I'll

     08:42AM 21   give that back so Ms. Cowart can have it.  Ms. Cowart, thank

     08:42AM 22   you very much.

     08:42AM 23            MS. COWART:  Thank you.

     08:42AM 24            THE COURT:  Okay.  Now, this is -- Okay.  What --

     08:42AM 25   you --
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     08:42AM  1            MS. COWART:  Your Honor, we have seven depositions on

     08:42AM  2   written questions.  We selected certain questions out of the

     08:42AM  3   ones that were propounded on the witness.  We sent them to

     08:42AM  4   counsel to review and BlueSky sent some counter-designations

     08:42AM  5   back.  My objections to their counter designations fall into

     08:42AM  6   three categories or maybe just two.  In all of the depositions

     08:43AM  7   on written questions with the exception of the one for

     08:43AM  8   Ovasion, their questions number 25, 26, 27 and 29 and

     08:43AM  9   sometimes BlueSky designates all of them and sometimes just a

     08:43AM 10   couple of them.  But they concern the sale of kits and whether

     08:43AM 11   or not the distributor or -- the distributors of BlueSky are

     08:43AM 12   using their kits with a KCI VAC and I don't believe that's an

     08:43AM 13   issue in this litigation and so I don't believe that these

     08:43AM 14   questions are relevant and I think they would be confusing to

     08:43AM 15   the jury and so I would request that those questions be

     08:43AM 16   removed.

     08:43AM 17            THE COURT:  Let me see.  25 says as a distributor for

     08:43AM 18   BlueSky have you distributed, sold, or otherwise provided any

     08:43AM 19   wound dressing kits to any other person.  You object to that?

     08:43AM 20            MS. COWART:  Your Honor I object to the ultimate --

     08:44AM 21   we know they're selling the kits.  That's not an issue for us.

     08:44AM 22            THE COURT:  Okay.

     08:44AM 23            MS. COWART:  And there were four questions and they

     08:44AM 24   were all related.  That's why we had them there together

     08:44AM 25   because they all eventually relate to 27 and 29 and again
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     08:44AM  1   those -- those are no longer issues in the lawsuit.

     08:44AM  2            THE COURT:  Okay.  Let me see.  Okay.  So, really,

     08:45AM  3   your objection is to 27 and 29, correct?

     08:45AM  4            MS. COWART:  That's correct, Your Honor.

     08:45AM  5            THE COURT:  What do you say to this, Mr. Tran?

     08:45AM  6            MR. TRAN:  I think confusion is the key here, Your

     08:45AM  7   Honor, because throughout the trial KCI has accused BlueSky of

     08:45AM  8   actions caused by BlueSky's independent distributors and one

     08:45AM  9   of the confusions at issue is whether or not BlueSky's

     08:45AM 10   distributors have confused the customers of KCI that they are

     08:45AM 11   the same product and one of the confusions would be that the

     08:45AM 12   two parts are the same, identical, and can be intermingled and

     08:45AM 13   they can be exchanged and used together.

     08:45AM 14            One of the things we're concerned about is that if

     08:45AM 15   they're going to make inferences that BlueSky's distributors

     08:45AM 16   are confusing customers in making a comparison of the two

     08:46AM 17   products are identical or having the same effect, then we are

     08:46AM 18   entitled to also have the response of the distributors in

     08:46AM 19   which they respond to KCI's question now, these are not

     08:46AM 20   BlueSky's counter-questions, on whether or not they have made

     08:46AM 21   recommendations or have tried to convince consumers that the

     08:46AM 22   two products can be used interchangeably.

     08:46AM 23            THE COURT:  Okay.  And you say that this is not what

     08:46AM 24   you're arguing about?

     08:46AM 25            MS. COWART:  I don't think that's even an issue
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     08:46AM  1   that's been raised so far in this case, Your Honor, in terms

     08:46AM  2   of confusion.  There's been confusion about statements made

     08:46AM  3   whether or not one is more cost efficient than the other, more

     08:46AM  4   cost-effective than the other or whether or not they do the

     08:46AM  5   same thing, but I don't think we have elicited any testimony

     08:46AM  6   from any witness that there's an allegation that the

     08:46AM  7   distributors of BlueSky are telling consumers they can

     08:46AM  8   interchange the components of the two different products.

     08:46AM  9            THE COURT:  And so, of course, these are prepared

     08:47AM 10   before trial trying to anticipate things.  But you're telling

     08:47AM 11   me that nowhere in your case, no factual presentation, no

     08:47AM 12   argument, nothing are you going to suggest that part of the

     08:47AM 13   confusion is because BlueSky tells people to mix and mingle

     08:47AM 14   the products?

     08:47AM 15            MS. COWART:  No, Your Honor.  That's not a part of

     08:47AM 16   our case.

     08:47AM 17            THE COURT:  Well, then, Mr. Tran, what's your view on

     08:47AM 18   that?

     08:47AM 19            MR. TRAN:  My view is that if they're going to say

     08:47AM 20   BlueSky is VAC-like, it's a knock-off of the VAC, it's

     08:47AM 21   identical to a VAC, then we're entitled to bring in these

     08:47AM 22   responses in which the distributors are disclaiming that they

     08:47AM 23   ever compared the two and also have never represented to any

     08:47AM 24   individual BlueSky is just like the VAC and can be used as a

     08:47AM 25   VAC.
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     08:47AM  1            MS. COWART:  Those are the different questions in the

     08:47AM  2   DWQs, Your Honor, and we're not the ones that are saying that.

     08:47AM  3   They're the ones saying that.  It's already in the documents

     08:48AM  4   already in the case --

     08:48AM  5            THE COURT:  Well --

     08:48AM  6            MS. COWART:  But these four questions will confuse

     08:48AM  7   the jury because it's just not an issue in this lawsuit.

     08:48AM  8            THE COURT:  Well, I'll -- In the plaintiff's case in

     08:48AM  9   chief, I won't allow it.  But, Mr. Tran, what I will do is

     08:48AM 10   listen to your testimony and listen to your case and at the

     08:48AM 11   end of your case if it appears that this now is some kind of

     08:48AM 12   issue, I'll -- I'll certainly reconsider it.  But I won't

     08:48AM 13   allow it in the case in chief for the plaintiff.

     08:48AM 14            MR. TRAN:  I understand, Your Honor.  And BlueSky has

     08:48AM 15   raised two objections to KCI's deposition by written

     08:48AM 16   questions.

     08:48AM 17            THE COURT:  Sure.  Which ones?

     08:48AM 18            MR. TRAN:  And that is -- if you will look at the

     08:48AM 19   Fitzsimmons deposition by written questions 45 and 46.

     08:48AM 20            THE COURT:  Let me get there, my good man.  Okay.

     08:48AM 21   I've got Fitzsimmons.

     08:48AM 22            MR. TRAN:  And the question that was posed to the

     08:48AM 23   distributor was whether or not BlueSky --

     08:48AM 24            THE COURT:  And I'm sorry.  Which question?

     08:48AM 25            MR. TRAN:  45 and 46.
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     08:49AM  1            THE COURT:  45.  Thank you.  Okay.

     08:49AM  2            MR. TRAN:  The question poses whether or not BlueSky

     08:49AM  3   compares the features and capabilities of Versatile 1 to any

     08:49AM  4   other products and the question then follows up with that and

     08:49AM  5   if the answer is positive, then it asks for the distributor to

     08:49AM  6   identify the company.

     08:49AM  7            The question that -- the concern we have is that it's

     08:49AM  8   a -- the distributor lacked personal knowledge of federal Rule

     08:49AM  9   602 due to the fact that it's a definite question on whether

     08:49AM 10   or not BlueSky has ever made any comparisons with features and

     08:49AM 11   capabilities of the Versatile 1 and each distributor has their

     08:49AM 12   own region and designated area of marketing and they cannot

     08:49AM 13   testify what BlueSky does nationwide or other areas they are

     08:49AM 14   not responsible for.  If the question was crafted a little

     08:49AM 15   more carefully, they can ask has BlueSky ever represented to

     08:50AM 16   you or to your knowledge.  But this is a more definite

     08:50AM 17   question and we think it may mislead the jury into thinking

     08:50AM 18   that the individual distributor such as Fitzsimmons has

     08:50AM 19   knowledge of BlueSky's total national marketing effort and

     08:50AM 20   what they have represented to other distributors and other

     08:50AM 21   customers that's not in their state.

     08:50AM 22            THE COURT:  Okay.  It would seem to me, first of all,

     08:50AM 23   I'm not for sure the probative value of this, but because any

     08:50AM 24   competitor is entitled to compare their product to any other

     08:50AM 25   competitor.  I mean, you can't keep people from doing
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     08:50AM  1   comparisons, so I'm not for sure how probative 46 and 47 are.

     08:50AM  2   But you've already made, Mr. Tran, your good colleagues and

     08:50AM  3   you have made the point that, you know, you don't control

     08:50AM  4   everything that your distributors do.

     08:51AM  5            Tell me -- Explain the probative value of this.

     08:51AM  6   People do have the right to compare their product with their

     08:51AM  7   competitor's product, so there doesn't seem to be any

     08:51AM  8   indication that the comparisons were done in a misleading way.

     08:51AM  9            MS. COWART:  Well, Your Honor, I think the position

     08:51AM 10   that we're taking in this case is that BlueSky doesn't have

     08:51AM 11   any foundation for the statements that it makes in terms of

     08:51AM 12   whether or not its product is more cost-effective than the VAC

     08:51AM 13   and so that would be the probative value of the questions,

     08:51AM 14   especially in terms of Fitzsimmons.  I think it only applies

     08:51AM 15   to two of the DWQs, if I'm not mistaken.

     08:51AM 16            THE COURT:  Which other one besides Fitzsimmons?

     08:52AM 17            MS. COWART:  The Caress Medical Supply, Your Honor.

     08:52AM 18            THE COURT:  Okay.  Hold on here.

     08:52AM 19            MR. TRAN:  Speaking of probative value, if you look

     08:52AM 20   at the answer to 46, the answers are often addressing

     08:52AM 21   comparison of other features such as pressure setting and

     08:52AM 22   cannisters and it doesn't focus specifically on pricing.

     08:52AM 23            THE COURT:  Well, to me, you have -- you're working

     08:52AM 24   on some inferences here that I understand.  I'm going to allow

     08:52AM 25   you to do it, but certainly in argument you can argue this is
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     08:52AM  1   what competitors do.  They compare their competition and so

     08:53AM  2   I'm not for sure -- in other words, I -- this -- this is one

     08:53AM  3   of those deals that cuts very much both ways and, in fact, I

     08:53AM  4   could even see in the hands of good lawyers like Mr. Tran and

     08:53AM  5   Mr. McClanahan and Mr. Espey that, you know, you could even

     08:53AM  6   make the argument this is more favorable to them than to KCI,

     08:53AM  7   but I'm going to allow it and since, you know, Ms. Cowart, you

     08:53AM  8   have great advocates on your side, too.  We'll just see who

     08:53AM  9   argues the best.

     08:53AM 10            MS. COWART:  Thank you, Your Honor.

     08:53AM 11            MR. TRAN:  Thank you, Your Honor.

     08:53AM 12            THE COURT:  Okay.  Thank you both.  Is there

     08:53AM 13   something else?

     08:53AM 14            MS. GULDE:  It relates to Mr. Laurel, the next

     08:53AM 15   witness after Mr. Quackenbush, Your Honor.

     08:53AM 16            THE COURT:  Yes.

     08:53AM 17            MS. GULDE:  And we don't -- First of all, we've not

     08:53AM 18   gotten any documents from Mr. Laurel from BlueSky I don't

     08:54AM 19   believe and someone over there can tell me if they've

     08:54AM 20   designated some but with regard to documents that Medela has

     08:54AM 21   designated, we just have a concern there are some in there and

     08:54AM 22   specifically they are the opinion letters from counsel,

     08:54AM 23   there's a specialty that the road map that's already been

     08:54AM 24   admitted into evidence and these were documents that were

     08:54AM 25   generated prior to the time that Mr. Laurel joined Medela and
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     08:54AM  1   so we have a hearsay concern with the use of those documents.

     08:54AM  2   We don't know what testimony they're going to try to elicit

     08:54AM  3   from Mr. Laurel about those documents but we would certainly

     08:54AM  4   object to any testimony based on what others have told him

     08:54AM  5   about those documents.

     08:54AM  6            THE COURT:  And there may be a hearsay objection, but

     08:54AM  7   normally, you know, an executive in a corporation has the

     08:54AM  8   right when he comes into a or she comes into the company to do

     08:54AM  9   the research they need and so forth to learn the background of

     08:54AM 10   the company and etcetera, so we'll see what the testimony is.

     08:54AM 11   If there's a hearsay objection, I'm -- I'll probably grant the

     08:54AM 12   hearsay objection and say this is not admitted for the truth

     08:55AM 13   of the matter stated but he gets to testify about the research

     08:55AM 14   he did and so forth.  The testimony will come in.  It may not

     08:55AM 15   come in for the truth of the matter stated.  It may come in to

     08:55AM 16   show he did his research and background to, you know, to

     08:55AM 17   prepare himself to be a good executive.

     08:55AM 18            MS. GULDE:  And that's completely fair, Your Honor.

     08:55AM 19   We just want to alert you to the fact we may have some hearsay

     08:55AM 20   objections.

     08:55AM 21            THE COURT:  If you do, I'll just have to see what it

     08:55AM 22   is.  Normally, that testimony would come in one way or

     08:55AM 23   another.

     08:55AM 24            MS. GULDE:  The other issue that we believe -- we're

     08:55AM 25   concerned about is on some of the timelines, the
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     08:55AM  1   demonstratives they have sent us, their references to the FDA

     08:55AM  2   ruling on the BlueSky device and the CMS ruling and we know

     08:55AM  3   those things have come into evidence but we are concerned

     08:55AM  4   about discussion about those by Mr. Laurel or Medela who has

     08:55AM  5   disclaimed any knowledge of BlueSky's activities so we don't

     08:55AM  6   really believe that there is personal knowledge or a basis for

     08:55AM  7   them to talk about those things.

     08:56AM  8            THE COURT:  Well, again, it would be the issue of,

     08:56AM  9   you know, if he did research or whatever, it -- a hearsay

     08:56AM 10   objection is probably going to be sustained and he may not be

     08:56AM 11   able to talk about it for the truth of the matter but he may

     08:56AM 12   be able to talk about it, I looked into the matter, I tried to

     08:56AM 13   assure myself, you know, they had appropriate regulatory

     08:56AM 14   approval to sell these or to bill for these machines or

     08:56AM 15   whatever.

     08:56AM 16            MS. GULDE:  We just believe by them going into those

     08:56AM 17   issues we have limines on FDA and CMS, it may necessitate us

     08:56AM 18   asking some additional questions of Mr. Laurel on those issues

     08:56AM 19   as well.

     08:56AM 20            THE COURT:  It may.  I -- early on in this case the

     08:56AM 21   FDA stuff came in.

     08:56AM 22            MR. MACON:  In a limited way and I have to say

     08:56AM 23   Mr. McClanahan has been judicious and -- he's kept to his

     08:56AM 24   word.  What we don't want to have happen is this expand.

     08:56AM 25            THE COURT:  Well, my thought is Mr. Laurel is
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     08:57AM  1   certainly not going to be here to be an FDA expert, he's not

     08:57AM  2   designated an expert.  You know, if -- if this starts getting

     08:57AM  3   way out of whack then, you know, we'll have to rein it back

     08:57AM  4   in.  All the lawyers have shown themselves to be very

     08:57AM  5   judicious in the way they've handled this case and adhered to

     08:57AM  6   rulings and I've been very impressed by that.  Mr. Sadler may

     08:57AM  7   disappoint me today or Mr. Partridge, I don't know which.

     08:57AM  8            MR. SADLER:  Well, I want to tell you in my defense,

     08:57AM  9   I had a discussion with Mr. Partridge last night about the

     08:57AM 10   subject of wackiness in the courtroom and we agreed we would

     08:57AM 11   reserve said wackiness for our colleagues on the other side

     08:57AM 12   and --

     08:57AM 13            THE COURT:  My only question is did Ms. Mayor approve

     08:57AM 14   these discussions?

     08:57AM 15            MR. SADLER:  She was present and I know that's

     08:57AM 16   hearsay, but she was present and she will testify --

     08:57AM 17            THE COURT:  I'm not letting any of you get away

     08:57AM 18   without having the -- the best lawyers in your -- in your

     08:58AM 19   groups be clearly in charge.

     08:58AM 20            MR. PARTRIDGE:  We're going to bring her back to the

     08:58AM 21   courtroom this morning to make sure we stay in line, Your

     08:58AM 22   Honor.

     08:58AM 23            THE COURT:  Well, as you can see, I've already seen

     08:58AM 24   the good work of Ms. Cowart and Ms. Gulde, so you guys need to

     08:58AM 25   get with it.  You're behind already this morning.  Okay.
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     08:58AM  1   Anything else, Ms. Gulde?

     08:58AM  2            MS. GULDE:  No.  That's it.  Thank you.

     08:58AM  3            THE COURT:  Okay.  I've got to go swear a lawyer in,

     08:58AM  4   so let me do that and I'll be right back and we'll get

     08:58AM  5   started.

     08:58AM  6       (Recess.  Jury in.

     09:16AM  7            THE COURT:  Thank you very much.  I appreciate

     09:16AM  8   everybody's good spirit here.  And, Mr. Quackenbush, please be

     09:16AM  9   seated.  Before we begin --

     09:16AM 10            MR. SADLER:  Yes, sir.

     09:16AM 11            THE COURT:  I intended to give you an instruction,

     09:16AM 12   ladies and gentlemen, at the conclusion of Mr. Johnson's

     09:16AM 13   testimony and so let me give it to you again.

     09:16AM 14            You remember that we had a chart up here during

     09:16AM 15   Mr. Johnson's testimony where some figures were written about

     09:16AM 16   the issue about estimating the savings cost.  After reviewing

     09:16AM 17   that, I'm going to have to strike that chart and strike the

     09:16AM 18   testimony that related to that chart so you can't consider

     09:16AM 19   that chart or the testimony relating to that chart.

     09:16AM 20   Otherwise, you can consider all of Mr. Johnson's testimony.

     09:16AM 21   But I -- I do apologize that I didn't give you that

     09:16AM 22   instruction earlier and I thank you for your kind attention to

     09:17AM 23   it at this time.

     09:17AM 24            And now, Mr. Sadler.

     09:17AM 25            MR. SADLER:  Thank you, Your Honor.
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     09:17AM  1            THE COURT:  Mr. Sadler, it's not Red Raider red, but

     09:17AM  2   it's in the family.

     09:17AM  3            MR. SADLER:  Sort of general category of burgundy and

     09:17AM  4   red --

     09:17AM  5            THE COURT:  It's in the category.  It's clear

     09:17AM  6   Mr. Macon did get the memo.

     09:17AM  7            MR. SADLER:  He did get the memo.  He did get the

     09:17AM  8   memo.  All right.

     09:17AM  9            MR. SADLER:  May I proceed?

     09:17AM 10            THE COURT:  You may.

     09:17AM 11   BY MR. SADLER:

     09:17AM 12   Q.  Mr. Quackenbush, you've spent a lot of time talking to the

     09:17AM 13   jury yesterday but other than knowing that you are president

     09:17AM 14   of Medela, Inc., I'm pretty sure they have no idea who you

     09:17AM 15   are.  You might be a Mavericks fan for all they know, so why

     09:17AM 16   don't we talk just a little bit about your background.  Do you

     09:17AM 17   have a family, sir?  Where are you from?

     09:17AM 18   A.  I grew up in North Carolina, born in North Carolina.  I

     09:17AM 19   grew up in New Jersey.  I've been married for 37 years.  My

     09:17AM 20   wife Cindy and I have two children.  My daughter Lindsey is 31

     09:18AM 21   and she lives in Alaska, in Anchorage, and she and her husband

     09:18AM 22   who is a Norwegian cross country skier, he is the coach for

     09:18AM 23   the University of Alaska ski team.  They're building a house.

     09:18AM 24   My son -- our son -- is 28 and he's just graduated from

     09:18AM 25   college.  He's a graphic design graduate from an art school in
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     09:18AM  1   Portland, Oregon, and he intends to live -- continue in

     09:18AM  2   Portland, Oregon.  Let's see.

     09:18AM  3   Q.  Let me ask you, sir.  Do you have an engineering

     09:18AM  4   background yourself?

     09:18AM  5   A.  I have and I come from -- on both sides of the family a

     09:18AM  6   long line of engineers.  On both sides back to grandfathers

     09:18AM  7   are engineers.  My dad will be 95 in two months and he

     09:18AM  8   could -- he could lecture you on organic chemistry.  He is

     09:18AM  9   still very, very sharp.

     09:18AM 10   Q.  Tell the jury what's your particular education from

     09:18AM 11   college that led you into engineering.

     09:18AM 12   A.  I hold a Masters -- Bachelors, Masters and PhD in a

     09:19AM 13   discipline called Ceramic Engineering.

     09:19AM 14   Q.  And following -- When did you graduate, by the way, get

     09:19AM 15   your PhD?

     09:19AM 16   A.  1973.

     09:19AM 17   Q.  Did you do some teaching after that?

     09:19AM 18   A.  I went -- I spent one year in just after 1973 teaching

     09:19AM 19   microscopy at a university in Germany.

     09:19AM 20   Q.  And I think the jury has already heard you didn't join

     09:19AM 21   Medela until 2000, so we've got a period of time about 27

     09:19AM 22   years, between '73 and 2000, that you spent doing something.

     09:19AM 23   What, generally, did your career path take?

     09:19AM 24   A.  I started out in a research laboratory.  I was a research

     09:19AM 25   scientist in Waltham, Massachusetts, and then took a series of
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     09:19AM  1   job transfers and moves and sort of progressed from research

     09:19AM  2   science to development of specific products to then started up

     09:19AM  3   a joint venture company to commercialize some of those

     09:20AM  4   products and then from there moved into what you might call

     09:20AM  5   general management, management of businesses, different kinds

     09:20AM  6   of businesses, the last of which is Medela.

     09:20AM  7   Q.  Let me ask you just about a couple.  You spent a long

     09:20AM  8   period of time I think with GTE and the Sylvania organization.

     09:20AM  9   Would you just share with us briefly what that work involved

     09:20AM 10   over those many years?

     09:20AM 11   A.  This was the time when I was a research scientist and so

     09:20AM 12   when I started out I worked in specialized glasses for the

     09:20AM 13   yellow street lights that are called high pressure discharge

     09:20AM 14   lamps.  We were trying to make a glass for the thing that

     09:20AM 15   holds the hot stuff in there.  That was one and then spent a

     09:20AM 16   lot of time developing high strength, high temperature

     09:20AM 17   ceramics for applications in jet engines, an engine you would

     09:20AM 18   put in an automobile, and specialized high strength ceramics

     09:21AM 19   for engines, the valves in piston engines.

     09:21AM 20   Q.  Along your way, did you have an opportunity to be named as

     09:21AM 21   an inventor or co-inventor on a patent?

     09:21AM 22   A.  I'm a co-inventor on six patents either in specialty

     09:21AM 23   glasses or high strength ceramics.

     09:21AM 24   Q.  Now, you mentioned at some point in your career you moved

     09:21AM 25   into a -- I believe you mentioned it was a joint venture.  Can
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     09:21AM  1   you tell us just briefly how that started, what that was

     09:21AM  2   about.

     09:21AM  3   A.  There were two companies that were interested in taking

     09:21AM  4   these ceramics for engines and seeing if we could get it

     09:21AM  5   commercialized.  At that time I was working for Norton Company

     09:21AM  6   -- actually, I was recruited into Norton Company and they had

     09:21AM  7   the ceramic technology.  The other company is out of Euclid,

     09:21AM  8   Ohio, and they were TRW and they're are a major maker of

     09:21AM  9   valves for piston engines so the question was could we make

     09:21AM 10   ceramic valves for conventional -- for those piston engines

     09:21AM 11   and we did.

     09:21AM 12   Q.  What was the particular challenge about you going into

     09:22AM 13   that organization?

     09:22AM 14   A.  I was the first employee of this Norton TRW joint venture

     09:22AM 15   so I had the opportunity and the challenge to hire everyone

     09:22AM 16   and to set up all of the programs and just get it organized.

     09:22AM 17   Q.  Did there come a time before you joined Medela that you

     09:22AM 18   worked in another small company that was in kind of a totally

     09:22AM 19   different area of science?

     09:22AM 20   A.  I worked for a company named Material Science Incorporated

     09:22AM 21   and this company makes a classic material its called piagel

     09:22AM 22   electrics.  These are the things when you push on your gas

     09:22AM 23   grill it makes a spark.  That's what a piagel electric is.  We

     09:22AM 24   were making products for sonar systems so when you get that

     09:22AM 25   ping that sends the pulse out and also receives it coming
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     09:22AM  1   back, these a piagel electric materials, so we made these

     09:22AM  2   materials and sold them to military applications, mainly.

     09:22AM  3   Q.  Well, having heard all that, that sounds very different

     09:23AM  4   from the business you're in now so I want to ask you, you're

     09:23AM  5   the first witness from Medela that's had the opportunity to

     09:23AM  6   talk to us about your company so I'd like you to take a minute

     09:23AM  7   to just tell us what is the business that you've been involved

     09:23AM  8   in these last six plus years with Medela?

     09:23AM  9   A.  I would characterize Medela as, well, maybe why do we

     09:23AM 10   exist?  Medela exists to improve the health of moms and babies

     09:23AM 11   through the life-giving benefits of breast milk and we do this

     09:23AM 12   by bringing out a range of product, mostly breast pumps.

     09:23AM 13   Q.  Well, you had a background in engineering doing some very,

     09:23AM 14   very different things so what is it about this company and

     09:23AM 15   this job that attracted you?

     09:23AM 16   A.  At this point in my career, I'm a general manager.  I

     09:23AM 17   think the things that I like is the progression that you've

     09:23AM 18   seen in my background is its getting closer and closer to the

     09:23AM 19   end user.  I started out in science and I ended up in a

     09:24AM 20   product that actually is sold to individuals and that's one.

     09:24AM 21   I very much liked Urs Tanner.  I liked the culture of the

     09:24AM 22   company and I liked the idea that we're actually making a

     09:24AM 23   product I can go out and touch in the marketplace and it

     09:24AM 24   helped people.

     09:24AM 25   Q.  Let me ask you about the products.  There's already been a
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     09:24AM  1   lot of discussion with the Vario pump and I understand that's

     09:24AM  2   one of the products that comes out of Medela, Inc.  Is that

     09:24AM  3   right?

     09:24AM  4   A.  That's right.  But it's not a breast feeding product.

     09:24AM  5   Q.  Let me ask you about that because that's a nice

     09:24AM  6   distinction but I want to make sure we understand.  There is a

     09:24AM  7   small suction business that you preside over that uses general

     09:24AM  8   purpose suction pumps.  Is that right?

     09:24AM  9   A.  Yes, that's right.  The main business is the breastfeeding

     09:24AM 10   side and that's maybe 97% of the business and suction is 7

     09:24AM 11   people and maybe it will be 3 million dollars maybe this year.

     09:24AM 12   Q.  Let's talk about the breastfeeding side.  You mentioned a

     09:24AM 13   range of products.  Can you give us an example, say, of in the

     09:25AM 14   last two or three years has there been a particular new

     09:25AM 15   product that you're particularly proud of that you'd like to

     09:25AM 16   tell us about?

     09:25AM 17   A.  Yes.  There's a range of products that Medela makes.  They

     09:25AM 18   go all the way from a handheld breast pump to one which is the

     09:25AM 19   kind of thing we would place in a hospital.  This is a product

     09:25AM 20   we call Symphony, the one in the hospital, and there's nothing

     09:25AM 21   like it on the market.  It's years ahead of the competition.

     09:25AM 22   It's a pump that is computer programable and the suction

     09:25AM 23   curves that it runs is -- you program it on a small what we

     09:25AM 24   call a smart card, it looks like a credit card, and you stick

     09:25AM 25   it in the back of the pump and depending on what that card
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     09:25AM  1   tells the pump to do, the pump reproduces a fairly complex or

     09:25AM  2   it can be complex suction curve that mimics the suckling of

     09:25AM  3   the baby.

     09:25AM  4   Q.  Let me ask you, how is it that the products you make fill

     09:25AM  5   a need and what kind of need do they -- do they fill?

     09:25AM  6   A.  Breastfeeding is -- at least in the U.S. environment, is

     09:26AM  7   hard work.  If you look at the statistics, you would find that

     09:26AM  8   70% of moms leaving the hospital are breastfeeding and six

     09:26AM  9   months later that -- that statistic is down to 30% and this --

     09:26AM 10   breastfeeding is really important.  It's not what Medela

     09:26AM 11   thinks.  Third party information would say it's good for

     09:26AM 12   osteoporosis for the mom and breast cancer for the mom and for

     09:26AM 13   the baby it's 7 to 10 points in I Q.  It's important to get

     09:26AM 14   this breast milk into the baby.  It's like mom's medicine.

     09:26AM 15   But in an environment where the mom and the baby can't be

     09:26AM 16   together that's really a big problem and that's where our

     09:26AM 17   products come in.  There's no reason -- Of course, any mom

     09:26AM 18   should buy it.  Unless she's breastfeeding, she can't be with

     09:26AM 19   her baby that's where we come in.

     09:26AM 20   Q.  I think there's probably a couple of obvious ones but what

     09:26AM 21   are perhaps the two areas where for whatever reason shortly

     09:26AM 22   after birth a mom might be separated from baby and be unable

     09:27AM 23   to do that?

     09:27AM 24   A.  Probably the most challenging one for us is premie babies.

     09:27AM 25   10% of babies are premature and some of these babies are
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     09:27AM  1   really compromised.  Some of them don't even weigh a pound and

     09:27AM  2   so let's imagine it was a 26 week baby, it's in an isolet, it

     09:27AM  3   can't be with the mom, it really needs that mom's milk, and

     09:27AM  4   yet the baby's way too weak to nurse and in some cases you

     09:27AM  5   can't even take the baby out of the isolet.  So, under those

     09:27AM  6   conditions, our pump becomes the baby so our pump has a really

     09:27AM  7   tough job.  What it's got to do is start the mother's milk and

     09:27AM  8   the mom's body, this is 26 weeks, it should be 40 weeks, mom's

     09:27AM  9   body isn't ready to produce milk and so that pump has to do

     09:27AM 10   that and then it also has to sustain that milk production over

     09:27AM 11   a period of time.  Medela does a lot of research and even with

     09:27AM 12   the research we do, that -- how that all happens in a mom is

     09:27AM 13   not clear and so it's a really tough job for the pump.

     09:28AM 14   Q.  Outside of the situation where you have infants born

     09:28AM 15   prematurely that just have health issues that separate them

     09:28AM 16   from the mom, what about the moms that go home?  What are the

     09:28AM 17   issues there?

     09:28AM 18   A.  The ones for the moms that go home or particularly moms

     09:28AM 19   that go back to work and maternity leaves are short in the

     09:28AM 20   U.S. so the mom if she wants to continue breastfeeding,

     09:28AM 21   there's a chunk of the day, you know, eight or maybe ten hours

     09:28AM 22   where she can't be with her baby and that's where our products

     09:28AM 23   come in.  We make discrete breast pumps that won't necessarily

     09:28AM 24   be obvious what it is she's carrying into work, she pumps at

     09:28AM 25   work and produces milk for the baby later on and also
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     09:28AM  1   expresses the milk so that she doesn't use her breasts.

     09:28AM  2   Q.  Let's switch back to the suction business because that

     09:28AM  3   sounds like that's really different and I think that's what

     09:28AM  4   the focus of the case is on.  In the suction business, is it a

     09:28AM  5   so called OEM-type business?  Tell us about that.

     09:29AM  6   A.  That is an OEM business.

     09:29AM  7   Q.  What does that mean, OEM?

     09:29AM  8   A.  OEM stands for "original equipment manufacturer" and what

     09:29AM  9   an OEM business is a business where a company like Medela

     09:29AM 10   sells a component to another company and then they integrate

     09:29AM 11   it into a bigger system, so an example would be Champion spark

     09:29AM 12   plugs.  The Champion company makes spark plugs and they sell

     09:29AM 13   them to, let's say, Ford Motor Company.  They are not an

     09:29AM 14   engine manufacturer but they do make a critical component for

     09:29AM 15   the engine that Ford Motor Company makes.

     09:29AM 16   Q.  If you asked someone at Champion if they were in

     09:29AM 17   automotive market they would probably is say yep?

     09:29AM 18   A.  They would say yes.  They are -- Well, that's the business

     09:29AM 19   they support so they identify with the businesses of their

     09:29AM 20   customers.

     09:29AM 21   Q.  Well, tell us, are there -- we've heard a lot and,

     09:29AM 22   obviously, there's been a period of time that Medela has sold

     09:29AM 23   products or pumps to BlueSky.  Are there other companies that

     09:30AM 24   you all have been selling these general purpose pumps to

     09:30AM 25   besides BlueSky?
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     09:30AM  1   A.  We sell them to a number of companies in a wide range of

     09:30AM  2   generally medical fields.

     09:30AM  3   Q.  Give us and we may have heard a couple.  Give us some

     09:30AM  4   examples not only the companies but the areas they're in.

     09:30AM  5   A.  Okay.  Medtronic.  You might know these people as

     09:30AM  6   pacemaker.  We don't do the pacemaker side but we sell pumps

     09:30AM  7   to them and they use that in cardiac surgery.  Guidance is the

     09:30AM  8   name of another company which also is in the cardiac area.

     09:30AM  9   Another one is Pentax.  The same company as the camera people

     09:30AM 10   and that one is in endoscopy.  And, then, let's see, what

     09:30AM 11   else.  BlueSky.  Wound drainage.  And Hemonetics.  I think --

     09:30AM 12   did I mention -- Hemonetics is also in the cardiac area.  And

     09:30AM 13   there are others.  I can't remember them right now.

     09:30AM 14   Q.  Let me ask you so we get the full understanding.  In this

     09:30AM 15   suction business that's OEM, do you just sell a whole unit

     09:31AM 16   that someone then just uses as the unit or do you sometimes

     09:31AM 17   sell them part of a unit that they then combine with something

     09:31AM 18   else?

     09:31AM 19   A.  I think all of those variations take place.  In some cases

     09:31AM 20   we sell them just the innards of the pump and they put their

     09:31AM 21   own skin around it.  Sometimes we sell the Varios, the one I

     09:31AM 22   have in mind here, we sell to BlueSky, for example, the Vario

     09:31AM 23   and they change the name other.  Sometimes we sell it just as

     09:31AM 24   the Vario and the company uses it as the Vario with the Medela

     09:31AM 25   name on it.
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     09:31AM  1   Q.  Well, let's -- that gives us an understanding of the

     09:31AM  2   business.  Let's now turn back I think to a little bit what we

     09:31AM  3   talked about yesterday and this history with Mr. Weston.  And

     09:31AM  4   we've already heard about when you joined the company and that

     09:31AM  5   he had come back from his I guess sabbatical at Stanford.  It

     09:31AM  6   occurs to me, in that time frame, were you off at school

     09:32AM  7   somewhere as well?

     09:32AM  8   A.  Yeah.  Medela was really nice to me.  Before I started the

     09:32AM  9   company, they sent me to an executive MBA at Harvard.

     09:32AM 10   Q.  And when did you complete that?

     09:32AM 11   A.  I completed that in November of 2002 and then went

     09:32AM 12   immediately to Medela.

     09:32AM 13   Q.  Okay.

     09:32AM 14   A.  As an employee.

     09:32AM 15   Q.  Yesterday I think we began because a lot of things had

     09:32AM 16   come out in kind of a jumbled order.  We began with kind of a

     09:32AM 17   chronology and I want to go back to that because there are

     09:32AM 18   some important pieces to that.  Let's first, if we actually

     09:32AM 19   can, go to Plaintiff's Exhibit 158.  I don't know if you have

     09:32AM 20   that.  If not, it will be on the monitor in front of you.  And

     09:32AM 21   you have seen this.  We've all seen this before.  Plaintiff's

     09:32AM 22   158 is this exchange of emails dealing with this board meeting

     09:32AM 23   in February of 2001 where this idea of starting a second leg

     09:32AM 24   of the business gets off -- going.  I want to focus on that.

     09:33AM 25   Let's first, if we could highlight in the middle the e-mail
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     09:33AM  1   from Urs Tanner, February 22nd, to you and Mr. Weston.  And so

     09:33AM  2   this is the time frame following the -- or is it the time

     09:33AM  3   frame following the board meeting that these discussions about

     09:33AM  4   what's supposed to happen is taking place?

     09:33AM  5   A.  That's correct.  This is a summary memo from Urs Tanner

     09:33AM  6   summarizing the decisions at the board meeting and who's

     09:33AM  7   supposed to do what.

     09:33AM  8   Q.  Does this set out, and if we go especially down to where

     09:33AM  9   it says business plan, does this set out Mr. Tanner and the

     09:33AM 10   board's expectation of what this business plan, Mr. Weston is

     09:33AM 11   supposed to be working on, you're responsible for, too, is

     09:33AM 12   supposed to be all about?

     09:33AM 13   A.  Yeah, I think -- yes, it does.  It does this and I think

     09:33AM 14   it would -- it's important to note that it says products,

     09:33AM 15   details, key customers, costs, resources.  A business plan is

     09:34AM 16   something that is not a few pages.  This is a multipage

     09:34AM 17   document with a lot of meat in it.

     09:34AM 18   Q.  Let's focus on this for a minute because the discussion

     09:34AM 19   got a little -- kind of out of sorts yesterday.  There was a

     09:34AM 20   board meeting in February 2001 and this is the one we're

     09:34AM 21   talking about.  Right, sir?

     09:34AM 22   A.  That's correct.

     09:34AM 23   Q.  Okay.  Was there any discussion at the board meeting about

     09:34AM 24   KCI, Argenta patents or anybody's patents related to KCI or

     09:34AM 25   Wake Forest?
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     09:34AM  1   A.  There was none.

     09:34AM  2   Q.  Is there anything and we've got the document in front of

     09:34AM  3   us and there's even a second page, let's go to the second page

     09:34AM  4   to show we're not leaving anything out, we can highlight that,

     09:34AM  5   anything in this document where Mr. Tanner sets forth his

     09:34AM  6   expectation of the business plan, anything in this document

     09:34AM  7   about KCI, competing with KCI, or Argenta patents?

     09:34AM  8   A.  There's none.  In fact, that's the task that Richard

     09:34AM  9   Weston is supposed to do.  He's supposed to figure this

     09:34AM 10   business out.  The board has no preconception on where we're

     09:35AM 11   going.  I have no preconception on where we're going.

     09:35AM 12   Q.  Was there any direction given to Mr. Weston at this board

     09:35AM 13   meeting that he was supposed to go after KCI?

     09:35AM 14   A.  None.  He's supposed to figure out what business Medela

     09:35AM 15   could go into and leverage our good pump technology and move

     09:35AM 16   into a business where we can sell more pumps.

     09:35AM 17   Q.  All right.  Well, let's go back to our time line then and

     09:35AM 18   here we have February 22nd.  Now, there wasn't another board

     09:35AM 19   meeting in February, was there?  Just the one?

     09:35AM 20   A.  There was not.  There was just one.

     09:35AM 21   Q.  So, we've got nothing about KCI or Argenta patents.  Now,

     09:35AM 22   the next thing we will talk about, you will recall, there was

     09:35AM 23   this document that Mr. Weston produced and I want to go to

     09:35AM 24   that now which is plaintiff's 264.  And we talked about this a

     09:35AM 25   little bit yesterday, that this was the first piece of paper
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     09:35AM  1   that you got back from Mr. Weston in response to his direction

     09:35AM  2   from the board.  Is that right?

     09:35AM  3   A.  That's correct.

     09:35AM  4   Q.  Now, looking at this and you've also already spoken to

     09:35AM  5   some of your concerns about it so I don't want to go over that

     09:36AM  6   again.  If we could though, go to the questions and if you

     09:36AM  7   would highlight I guess number 2 and 3, just as an example.

     09:36AM  8   So, these are now questions Mr. Weston is raising back to you

     09:36AM  9   and I guess to the board about what he's supposed to be off

     09:36AM 10   figuring out?

     09:36AM 11   A.  This is really concerning because Mr. Weston is supposed

     09:36AM 12   to be giving answers to questions, he's been working on this

     09:36AM 13   for eight weeks and now what he's doing is asking questions

     09:36AM 14   which are really pretty fundamental to the job that he's

     09:36AM 15   supposed to do.

     09:36AM 16   Q.  Now, let me ask you, so as opposed to being focused on

     09:36AM 17   KCI, focused on patents, focused on Argenta, did this deliver

     09:36AM 18   you a message that he was having trouble focusing just on the

     09:36AM 19   overall task?

     09:36AM 20   A.  Yes.  And my concern from this point is really growing

     09:36AM 21   that how are we going to get this job done.

     09:37AM 22   Q.  And if we could just take away the highlighting so we can

     09:37AM 23   all see the document, was there anything -- is there anything

     09:37AM 24   in this document about KCI, competing with KCI, focusing on

     09:37AM 25   KCI patents, Argenta, Morykwas, anything like that?
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     09:37AM  1   A.  There's nothing.

     09:37AM  2   Q.  And this is -- you will remind us you received that Fed Ex

     09:37AM  3   from Mr. Ware's company with the lawsuit papers in late August

     09:37AM  4   2003?

     09:37AM  5   A.  Yes.

     09:37AM  6   Q.  So, this is -- Well, whenever that is.  A year and-a-half.

     09:37AM  7   A.  April 14th of 2001.

     09:37AM  8   Q.  Okay.  Let's go back to our time line for a moment.  And

     09:37AM  9   so the next thing we talked about, again, nothing in there

     09:37AM 10   about Argenta, KCI, or anything else.

     09:37AM 11            Now, the next thing I want to visit with you about is

     09:37AM 12   you wrote a memo which we looked at briefly dated May the 9th,

     09:37AM 13   yesterday, which was sort of your analysis of kind of where

     09:37AM 14   things stood in May.  Is that correct?

     09:37AM 15   A.  Yes.  That's correct.  That was my assessment mostly of

     09:37AM 16   that last document.

     09:38AM 17   Q.  All right.  Let's look at that which is defendant's 112.

     09:38AM 18   Now, were you specifically critiquing Mr. Weston's document

     09:38AM 19   that we just looked at or were you taking a broader view of

     09:38AM 20   where are we going, how are we going to get there and who's

     09:38AM 21   doing what?

     09:38AM 22   A.  The purpose of this document is to really do -- to look

     09:38AM 23   broadly at what's going on here and overall I'm saying to

     09:38AM 24   Mr. Tanner I don't think we're getting this business plan done

     09:38AM 25   and I'm really concerned at this point.  We're having trouble
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     09:38AM  1   getting it done with Mr. Weston sitting in McHenry, Illinois,

     09:38AM  2   and the board is considering relocating this business because

     09:38AM  3   of Richard's family situation to Southern California and if we

     09:38AM  4   can't get it done in Illinois, aren't we just taking a bad

     09:38AM  5   situation and making it worse by allowing the business to be

     09:38AM  6   relocated to California.

     09:38AM  7   Q.  All right.  Well, let me ask you again.  We've got the

     09:38AM  8   document in front of us and there's a -- there's a second page

     09:39AM  9   which we'll put up in just a minute.  There it is.  Was there

     09:39AM 10   anything in this document, your overview of the situation,

     09:39AM 11   that spoke to anything about KCI and patents and Argenta and

     09:39AM 12   head-to-head competition with KCI?

     09:39AM 13   A.  There's none.  I just want a business plan.

     09:39AM 14   Q.  All right.  Well, let's go back on our timeline then.  So,

     09:39AM 15   again, we've got nothing about KCI and Argenta.

     09:39AM 16            Now, the next thing we talked about is Mr. Weston

     09:39AM 17   sent you a memo in the middle of June telling you and others

     09:39AM 18   he is going to move and let's go to that defendant's 15.  And

     09:39AM 19   if we could -- if we could highlight those second two

     09:39AM 20   paragraphs.  And this is -- you recognize this is his memo of

     09:39AM 21   June 13.  If we could just look at that, is Mr. Weston telling

     09:39AM 22   you he is focused on KCI, he's focused on Argenta patents,

     09:40AM 23   he's focused on how to create a business to compete with KCI?

     09:40AM 24   A.  He is not.  He is focused on the health issues of his

     09:40AM 25   family and he is now declaring he is going to move to
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     09:40AM  1   California.

     09:40AM  2   Q.  In fact, in contrast to being focused on KCI or anybody

     09:40AM  3   else, is he telling you, as we can see, he is concerned from

     09:40AM  4   his own perspective about whether he can get the job done.

     09:40AM  5   A.  In fact, he says that in the last paragraph.

     09:40AM  6   Q.  And you are directing our attention, I assume, where he

     09:40AM  7   says relocation would have an impact on my ability to do my

     09:40AM  8   job.  Also impact regarding my ability of the business plan.

     09:40AM  9   A.  Because at this time which as Mr. McClanahan said

     09:40AM 10   yesterday he's carrying a number of very big jobs and he has

     09:40AM 11   these forces that are pulling him to California.  It's really

     09:40AM 12   a very bad situation for Mr. Weston.

     09:40AM 13   Q.  Well, did he come to you in this time frame and say,

     09:40AM 14   Mr. Quackenbush, I want you to take away my other job duties

     09:40AM 15   because what I need to do is focus solely on KCI and

     09:41AM 16   head-to-head competition and Argenta patents.  Did he ever

     09:41AM 17   come to you and say anything like that?

     09:41AM 18   A.  Not that he would focus on Argenta patents.

     09:41AM 19   Q.  What did you want him to focus on at this point?

     09:41AM 20   A.  I wanted him to focus on the business plan.

     09:41AM 21   Q.  Well, let's go back to our timeline.  Now, again, we're

     09:41AM 22   still here I guess two years before the lawsuit gets filed.

     09:41AM 23   Nothing about Argenta patents.  We talked about you had a

     09:41AM 24   discussion with him in connection with this board meeting that

     09:41AM 25   was coming up.  I need to ask you about that now.
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     09:41AM  1            Let's go to defendant's 52.  And this has been

     09:41AM  2   discussed with you by Mr. Macon.  I think at some length.  You

     09:41AM  3   had a conversation with Mr. Weston leading up to this board

     09:41AM  4   meeting.  Now, I don't want to belabor that point, but I do

     09:41AM  5   want to put this in front of us and ask you is there anything

     09:41AM  6   in your discussion, your notes of your discussion that you

     09:41AM  7   wrote two years before the lawsuit was filed that has anything

     09:41AM  8   to do with Argenta patents, KCI, head-to-head competition?

     09:42AM  9   A.  There was nothing about KCI, there's nothing about Argenta

     09:42AM 10   patents.  It's really going back, again, to getting this

     09:42AM 11   business plan written.

     09:42AM 12   Q.  And, in fact, if we can go just as an example to the --

     09:42AM 13   one, two, three -- fifth bullet point.  Right there.  Is this,

     09:42AM 14   again, the focus of your concern?  You're not sure whether the

     09:42AM 15   job can get done and, candidly, with all Mr. Weston is dealing

     09:42AM 16   with, he's not sure he can get it done?

     09:42AM 17   A.  I'm not sure he can get it done and he has said in an

     09:42AM 18   earlier memo that he has misgivings about getting it done.

     09:42AM 19   Q.  And when you had the board meeting, and let's go back to

     09:42AM 20   the timeline, when you had the board meeting and we already

     09:42AM 21   talked about it, the discussion at the board meeting, did that

     09:42AM 22   have anything to do with KCI, head-to-head competition,

     09:42AM 23   Argenta patents, anything like that?

     09:42AM 24   A.  The July board meeting?

     09:42AM 25   Q.  Yes, sir.
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     09:42AM  1   A.  There was no discussion in the July board meeting.

     09:42AM  2   Q.  Was the focus on what to do with Mr. Weston's full plate

     09:43AM  3   and how to get him focused on the business plan you wanted?

     09:43AM  4   A.  That's exactly correct.  What -- what had happened in the

     09:43AM  5   board meeting now is we actually switched emphasis now.  We

     09:43AM  6   didn't talk about the business plan but rather the focus of

     09:43AM  7   the board meeting was how do we get something off of Richard's

     09:43AM  8   plate so he can focus on the business plan and the other one

     09:43AM  9   was a question about where was the business going to be

     09:43AM 10   located.

     09:43AM 11   Q.  Okay.  And as a result of the board meeting and we didn't

     09:43AM 12   have time yesterday to show it to you so I do want to go to it

     09:43AM 13   now, defendant's 60, there was actually an agreement drawn up,

     09:43AM 14   was there not, with Mr. Weston?

     09:43AM 15   A.  Yes.  It's what I would call a memorandum of

     09:43AM 16   understanding.

     09:43AM 17   Q.  All right.

     09:43AM 18   A.  This was --

     09:43AM 19   Q.  Let's look at it here first.  This is signed, if we could

     09:43AM 20   go to the bottom.  This is signed by you and Mr. Tanner and

     09:43AM 21   Mr. Weston, isn't it?

     09:43AM 22   A.  Yes, it is.

     09:43AM 23   Q.  All right.  Let's look now at kind of the high points of

     09:43AM 24   it.  Paragraph 1 tells us what the board decided.  If we could

     09:44AM 25   go to that.  He's going to have a slimmer set of duties, isn't
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     09:44AM  1   he?

     09:44AM  2   A.  This is correct.  He's going to be relieved from his job

     09:44AM  3   as director of sales and because he's relieved from the job of

     09:44AM  4   director of sales the other big job that rolls off of his

     09:44AM  5   plate is this software job which is called CBOL, CRM software.

     09:44AM  6   So, there's two big things that roll off of his plate.

     09:44AM  7   Q.  And you had put in one of the notes we had discussed

     09:44AM  8   yesterday, there was a statement in one of your notes prior to

     09:44AM  9   this time where you talked about Medela, Inc. needs to be free

     09:44AM 10   of Richard Weston.  Well, was there something about his

     09:44AM 11   reporting structure that accomplished that.  Let's go to

     09:44AM 12   paragraph 2.

     09:44AM 13            Is that what this is about?

     09:44AM 14   A.  Yes.  He's -- he's reporting to Urs Tanner and the

     09:44AM 15   statement on Medela, Inc., is really all about I have a

     09:44AM 16   business to run.  Medela, Inc. is my responsibility and from a

     09:45AM 17   Medela, Inc. standpoint we have to resolve this situation.

     09:45AM 18   Q.  Now, we talked a little bit about a deadline.  So, let's

     09:45AM 19   highlight, if we can, paragraph 3.  Was Mr. Weston given

     09:45AM 20   explicitly an October deadline by which to finish the business

     09:45AM 21   plan?

     09:45AM 22   A.  He was given a new deadline, October the 22nd, which is

     09:45AM 23   the next board meeting and the paragraph goes on as quite

     09:45AM 24   specific with respect to what he is supposed to deliver at

     09:45AM 25   that October board meeting.  The critical point in here is it
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     09:45AM  1   needs to be sufficiently detailed to allow the board to make a

     09:45AM  2   funding decision on the business.

     09:45AM  3   Q.  And that's what you're talking about products, launch

     09:45AM  4   dates, resources.  Is that right?

     09:45AM  5   A.  Those are the details, but the critical pieces, can the

     09:45AM  6   board make a decision, is there enough detail for them to do

     09:45AM  7   that.

     09:45AM  8   Q.  Is there anything in this document or was there anything

     09:45AM  9   in these discussions that led to this document that had

     09:45AM 10   anything to do with getting Richard Weston to focus on KCI,

     09:45AM 11   head-to-head competition, or Argenta patents?

     09:46AM 12   A.  There were no discussions on those points.

     09:46AM 13   Q.  All right.  Well, let's go back to our timeline then.  And

     09:46AM 14   we're now up to the middle of 2001 and still nothing about KCI

     09:46AM 15   and Argenta patents.  Now, we're going to take just a slight

     09:46AM 16   detour and I want to talk to you about the meeting in

     09:46AM 17   San Antonio with KCI.  Do you remember that?

     09:46AM 18   A.  I do.

     09:46AM 19   Q.  Do you remember Mr. Macon asked you about that meeting

     09:46AM 20   yesterday?

     09:46AM 21   A.  I do.

     09:46AM 22   Q.  And you remember he asked you whole series of questions

     09:46AM 23   about non-public information and whether there was discussions

     09:46AM 24   about non-public information.  Do you remember those

     09:46AM 25   questions?
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     09:46AM  1   A.  I remember them.

     09:46AM  2   Q.  Do you know what he was talking about?

     09:46AM  3   A.  It was -- I -- it was relating to a memo that Urs Tanner

     09:46AM  4   had given.

     09:46AM  5   Q.  Now, you were at the meeting, weren't you?

     09:46AM  6   A.  I was.

     09:47AM  7   Q.  And was Mr. Ware at the meeting?

     09:47AM  8   A.  Mr. Ware was at the meeting.

     09:47AM  9   Q.  Mr. Rush was at the meeting?

     09:47AM 10   A.  Mr. Rush was at the meeting.

     09:47AM 11   Q.  Mr. Delasaro was at the meeting?

     09:47AM 12   A.  Yes.  Mr. Delasaro was there as well.

     09:47AM 13   Q.  Did they give away all their trade secrets and secret

     09:47AM 14   projects and tell you all the things they were working on at

     09:47AM 15   the trade shop?

     09:47AM 16   A.  No, we never left the conference room.

     09:47AM 17   Q.  I think you answered my question.  Did they take you on a

     09:47AM 18   tour of the facilities where you able to see all the

     09:47AM 19   non-public information I guess they had somewhere?

     09:47AM 20   A.  No.  It wasn't the focus of the meeting.  We got none of

     09:47AM 21   that.  It would never have come up.

     09:47AM 22   Q.  Were you pleased?  Were you pleased to have a meeting with

     09:47AM 23   the CEO of a company that was as significant potentially to

     09:47AM 24   your business as KCI?

     09:47AM 25   A.  This was very encouraging, this was a very big company.
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     09:47AM  1   They sell products that we might -- that they -- they might

     09:47AM  2   have a use for our products and any time you meet with the CEO

     09:47AM  3   and these kind of high level executives from such a company

     09:48AM  4   it's very encouraging.

     09:48AM  5   Q.  Let's go, if we can, to Plaintiff's Exhibit 173.  I do

     09:48AM  6   want to ask you about these notes that led up to the meeting.

     09:48AM  7   And if we could go -- this is just so we're oriented.  Go to

     09:48AM  8   the next page so we can see the heading.  All right.  So,

     09:48AM  9   you've seen these before.  These are Mr. Tanner's notes about

     09:48AM 10   what he wants to talk about with KCI.  You've seen this

     09:48AM 11   before?

     09:48AM 12   A.  I've seen it before and those are my handwritten notes.

     09:48AM 13   So, it's a combination of two things.

     09:48AM 14   Q.  Okay.  There was something that you were asked about

     09:48AM 15   Medela launching a new pump.  And let's go -- that's on the

     09:48AM 16   last page and I want to talk about that.  That last bullet

     09:48AM 17   point.  If we could just highlight that last bullet point.

     09:48AM 18   Focus on it.  What will KCI do.  Do you see that?

     09:48AM 19   A.  Yes, I do.

     09:48AM 20   Q.  Now, in this time frame -- Let me back up.  Mr. Tanner is

     09:48AM 21   sort of asking a question to you and Mr. Larsen about, okay,

     09:48AM 22   these are the things we want to be thinking about or we want

     09:49AM 23   to be talking about with KCI.  Is that right?

     09:49AM 24   A.  That's correct.

     09:49AM 25   Q.  And so we have this what will KCI do when Medela launches
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     09:49AM  1   it says his, I guess its new pump in 2002.  What was he

     09:49AM  2   talking about?

     09:49AM  3   A.  In the summer of 2002 Medela had a big launch.  It was

     09:49AM  4   like a road show, and we went from major cities, there were

     09:49AM  5   five major cities, and we had huge backlit projection screens

     09:49AM  6   and we made a really big deal out of the launching of this

     09:49AM  7   Symphony pump.  We had the people who were the researchers who

     09:49AM  8   developed the pump, we had moms on stage breast pumping with

     09:49AM  9   this pump, and it was -- we had probably 300 people in each

     09:49AM 10   audience, these are health care professionals, the people who

     09:49AM 11   were we trying to sell the pump to.  It was a huge success.

     09:49AM 12   There was absolutely nothing like this pump on the

     09:49AM 13   marketplace, patented technology, completely computer

     09:49AM 14   controlled and programable.

     09:49AM 15   Q.  Let me ask you, it's -- and I think Mr. Macon raised this

     09:50AM 16   question.  That's all in the breast pump business so why are

     09:50AM 17   you all even thinking about whether this new Symphony pump

     09:50AM 18   would have anything to do with KCI which is in a totally

     09:50AM 19   different business?

     09:50AM 20   A.  Breast pumps in the same way suction pumps from Medela are

     09:50AM 21   derived from technology we developed on breast pumps, there's

     09:50AM 22   a strong possibility with this very advanced technology in

     09:50AM 23   this pump that it could be of interest to KCI and potentially

     09:50AM 24   Medela could even customize it, maybe just customize it maybe

     09:50AM 25   by a new card or maybe even do something different.  But it
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     09:50AM  1   certainly is very advanced technology, there was nothing like

     09:50AM  2   it in breastfeeding and the question was would that be of

     09:50AM  3   interest in translating to the business of KCI.

     09:50AM  4   Q.  All right.  Now, during this visit in San Antonio, did the

     09:50AM  5   subject of KCI's patents come up?  Somebody brought it up,

     09:50AM  6   didn't they?

     09:50AM  7   A.  Mr. Ware brought it up.  He made it very clear KCI had a

     09:51AM  8   strong patent portfolio and that they intended to defend those

     09:51AM  9   patents vigorously.

     09:51AM 10   Q.  Now, following this meeting, and we've already heard that

     09:51AM 11   it led to later meetings and we will come to that in a minute,

     09:51AM 12   but following this meeting did you start thinking about

     09:51AM 13   whether you should be looking at your products and seeing if

     09:51AM 14   there was some way that perhaps they might be covered or might

     09:51AM 15   possibly be covered by a KCI patent?

     09:51AM 16   A.  Yes.  We -- we spoke about this just briefly yesterday.

     09:51AM 17   The question was raised because we are now sensitized to these

     09:51AM 18   patents and made a pump which is a component of what KCI does,

     09:51AM 19   was there any danger that the patents that KCI held could in

     09:51AM 20   some way cover the product that we actually had out in the

     09:51AM 21   market place and in which case then the very fact that we had

     09:51AM 22   a pump could maybe be interference with these patents.

     09:52AM 23   Q.  And after you looked into it, what did you conclude?

     09:52AM 24   A.  I convinced myself that was not the case.

     09:52AM 25   Q.  And, in fact, it -- to your understanding, in this lawsuit
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     09:52AM  1   that we're here about today and we've been here for a few

     09:52AM  2   days, is there any claim against your company about a pump?

     09:52AM  3   A.  There's not.

     09:52AM  4   Q.  Let's go now back to this other meeting with KCI.  We're

     09:52AM  5   going to jump ahead because that doesn't happen until January

     09:52AM  6   2002.  Right?

     09:52AM  7   A.  That's correct.  Almost six months later.

     09:52AM  8   Q.  And as we do that, look at plaintiff's 174.  If we could

     09:52AM  9   have that up for just a moment.  And this is the -- again,

     09:52AM 10   some notes following the meeting and I want to briefly direct

     09:52AM 11   your attention to the very first bullet point on brief

     09:52AM 12   summary.  If we could just highlight that.  Now, are these

     09:52AM 13   your notes or Mr. Tanner's notes.  I forget.

     09:52AM 14   A.  These are Mr. Tanner's notes.

     09:52AM 15   Q.  And he says very good and positive initial visit.  My only

     09:53AM 16   thinking is walking away from the meeting is that what you

     09:53AM 17   felt like?

     09:53AM 18   A.  Yes.  We -- another meeting was scheduled and that's

     09:53AM 19   generally a very, very positive sign if a customer is

     09:53AM 20   interested in meeting with you again -- a potential customer.

     09:53AM 21   They were not our customer.

     09:53AM 22   Q.  Now, let's talk for just a minute about this meeting that

     09:53AM 23   then happened in January.  From KCI we have Mr. Ware and

     09:53AM 24   several new people you hadn't met.  Do you recall who those

     09:53AM 25   new people were you hadn't met?
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     09:53AM  1   A.  There were six of them.  Let's see if I can do it.  It

     09:53AM  2   goes all the way from the CEO down to the researcher who was

     09:53AM  3   responsible for the development of suction pumps for the VAC I

     09:53AM  4   think it was and so in the room were Denney Ware who is the

     09:53AM  5   President and CEO.  Fred Rush, who is a VP of Development.

     09:53AM  6   Dennis Knoll who is an internal general counsel I think.

     09:53AM  7   Let's see.  There was an operational person whose name is Mike

     09:54AM  8   Burke I think and the R & D person is David Tumey.  I think I

     09:54AM  9   might be missing one.  There were six people.

     09:54AM 10   Q.  Just before anybody talked about anything, just by the

     09:54AM 11   very fact of who the KCI team was, what kind of signal or what

     09:54AM 12   kind of indication did that send to you?

     09:54AM 13   A.  As a potential supplier to this company, if you have this

     09:54AM 14   range of people, it was -- it doesn't guarantee anything, but

     09:54AM 15   it's a very, very encouraging sign.

     09:54AM 16   Q.  Now, they came up and they met at your facilities up in

     09:54AM 17   McHenry, did they not?

     09:54AM 18   A.  The facility I'm responsible for in McHenry, Illinois.

     09:54AM 19   They came there.

     09:54AM 20   Q.  Did you give them a tour?

     09:54AM 21   A.  We gave them a tour, yes, we did.

     09:54AM 22   Q.  What, generally, did you show them?

     09:54AM 23   A.  We -- we gave them a Power Point presentation saying who

     09:54AM 24   we are, what we could do.  We showed them a range of products,

     09:54AM 25   among them the Symphony and then we gave them a complete tour
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     09:54AM  1   of the facility.

     09:54AM  2   Q.  Did you show them any of your products other than the

     09:54AM  3   Symphony?

     09:54AM  4   A.  My recollection is we showed them a whole range of

     09:54AM  5   products.  It's important for them to understand that we don't

     09:55AM  6   just have one capability but we showed them a portfolio of

     09:55AM  7   things because we don't know what might be of interest.

     09:55AM  8   Q.  Let's turn now to -- you mentioned a Power Point and I

     09:55AM  9   want to go to that.  I don't think we've seen that before.

     09:55AM 10   Defendant's 412.  Is this the cover page of the Power Point

     09:55AM 11   that you and your people prepared for the KCI folks for this

     09:55AM 12   visit?

     09:55AM 13   A.  Yes, it is, and it was given by Mr. Urs Tanner.

     09:55AM 14   Q.  And we're not going to show every page of it, but, you

     09:55AM 15   know, I guess it's fifteen pages or so.  Took some effort to

     09:55AM 16   put it together?

     09:55AM 17   A.  It does.

     09:55AM 18   Q.  Now, I want to focus though on two things.  First, what

     09:55AM 19   was your purpose in preparing this kind of presentation for

     09:55AM 20   the KCI folks?

     09:55AM 21   A.  It's to try to anticipate what a potential customer might

     09:55AM 22   want to hear.  The goal in this meeting is to have them walk

     09:55AM 23   out and say we would like to learn more about your pumps or

     09:56AM 24   the capabilities of producing a pump we might be willing to

     09:56AM 25   buy.
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     09:56AM  1   Q.  Now, let's go, if we can, to the fourth slide which is the

     09:56AM  2   one that says our mission.  Now, are -- are these some of the

     09:56AM  3   selling points that you were trying to get across to KCI that

     09:56AM  4   doing business with you, if they needed somebody to make

     09:56AM  5   pumping equipment for their products was a good idea?

     09:56AM  6   A.  These were very breastfeeding related items but what kind

     09:56AM  7   of a company are we?  Market leader, customer loyalty.  We

     09:56AM  8   would be a good supplier, developing manufacturing,

     09:56AM  9   innovative, we try to sell products that are high quality,

     09:56AM 10   highly engineered, very innovative.

     09:56AM 11   Q.  Now we saw a document earlier in the case and I believe it

     09:56AM 12   was notes where you commented weeks before this meeting sort

     09:56AM 13   of raising the question might there be an opportunity for some

     09:56AM 14   kind of strategic alliance with KCI.  Do you know what I'm

     09:56AM 15   talking about?  Let's go to the next page.

     09:57AM 16            Is that one of the subjects that was discussed

     09:57AM 17   whether, in fact, Medela might be able to have an alliance

     09:57AM 18   with KCI?

     09:57AM 19   A.  We could have -- again, they're the customer.  They are

     09:57AM 20   the ones who get to decide.  We could have a strategic

     09:57AM 21   alliance with them.  If they wanted to just be a customer,

     09:57AM 22   that was okay, too.  That would be great if we could have them

     09:57AM 23   just as a customer.  If it was tighter than that, all the

     09:57AM 24   better.

     09:57AM 25   Q.  Did you come away -- let's jump back a minute.  Did you
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     09:57AM  1   come away in the July meeting with any understanding of a

     09:57AM  2   specific pump or specific pump system that they might

     09:57AM  3   particularly be interested in?

     09:57AM  4   A.  We did not.  We -- it was not clear exactly how our

     09:57AM  5   existing products or even custom products might fit with their

     09:57AM  6   needs.

     09:57AM  7   Q.  And if we go to the next slide.  Again, were these the

     09:57AM  8   points that you wanted to convey to KCI that you were

     09:57AM  9   generally interested in working with them and wanted to know

     09:58AM 10   what -- if they were interested as well?

     09:58AM 11   A.  Yes.  We -- we had a business which was in the -- in the

     09:58AM 12   structure of the business model was similar.  We had critical

     09:58AM 13   suppliers to us.  We understood the responsibility of a

     09:58AM 14   critical supplier and so we were trying to portray ourselves

     09:58AM 15   as a worthy supplier.

     09:58AM 16   Q.  Well, did I --

     09:58AM 17   A.  Supplier worthy of consideration.

     09:58AM 18   Q.  Let me ask you, Mr. Quackenbush.  It's your company.  Do

     09:58AM 19   you think you were a worthy supplier?

     09:58AM 20   A.  I think we still could be a worthy supplier.

     09:58AM 21   Q.  All right.  Well, let's talk about that for just a second

     09:58AM 22   because Mr. Macon asked you two or three times whether you

     09:58AM 23   ever made an offer of a price, I remember that word "price"

     09:58AM 24   several times, to KCI.  Before we get to that, let me ask you.

     09:58AM 25   You've been in business a number of years.  Before you as a
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     09:58AM  1   company that is in the OEM business can sell a pump to

     09:58AM  2   somebody else that they're going to use to sell on their own

     09:58AM  3   and put it in something else, do you need to have a little bit

     09:58AM  4   in the way of detail from them before you can speck it out and

     09:59AM  5   have a price?

     09:59AM  6   A.  That's a very typical situation.  What are you looking

     09:59AM  7   for?  Even if we have a range of existing products, they have

     09:59AM  8   different characteristics so even to choose among existing

     09:59AM  9   products you need to know what is it that they're looking for

     09:59AM 10   so you can put the right product in front of them.

     09:59AM 11   Q.  Did you have any way to know, for example, whether you had

     09:59AM 12   an off the shelf pump that they could just plug right into

     09:59AM 13   their system or whether you would have to custom build one

     09:59AM 14   from the ground up?

     09:59AM 15   A.  Those were two possibilities and we didn't have enough

     09:59AM 16   information to know which of those two might be of interest.

     09:59AM 17   Q.  Would you, if they had asked, given you specks, given you

     09:59AM 18   technical specifications, would you have gladly put together a

     09:59AM 19   proposal for them that at the bottom of it had a price?

     09:59AM 20   A.  We would have been delighted to do this.

     09:59AM 21   Q.  Did you ever get to that point?

     09:59AM 22   A.  No, we did not.

     09:59AM 23   Q.  Is there anything in Mr. Ware's Fed Ex to you in August

     09:59AM 24   the 2003 about doing business together?

     10:00AM 25   A.  No, there was not.
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     10:00AM  1   Q.  We've already heard that as the rest of 2003 progressed

     10:00AM  2   the communications basically ended with KCI, so I want to move

     10:00AM  3   away from that and go back now to what we were talking about

     10:00AM  4   with Mr. Weston.  Let's go back to our timeline for just a

     10:00AM  5   moment.  And I think we spoke briefly yesterday that after

     10:00AM  6   this agreement where he is relieved of his sales duties,

     10:00AM  7   focused on the business plan, he's got a new deadline of

     10:00AM  8   October 22nd.  Now, coming to that October 22nd board meeting,

     10:00AM  9   did Mr. Weston, in fact, have a new document different from

     10:00AM 10   this April 15 memo you had looked at, a new document that he

     10:00AM 11   shared with you and others on the board?

     10:00AM 12   A.  Yes, he did.

     10:00AM 13   Q.  All right.  Let's look at defendant's 411, please.  That's

     10:00AM 14   something we haven't seen before.  And this is a multipage

     10:00AM 15   Power Point.  Do you -- you can see it there on the screen.

     10:00AM 16   It's about -- Well, I guess it's about fifteen pages.  Is this

     10:01AM 17   the presentation that Mr. Weston did, in fact, make to the

     10:01AM 18   board on October 22nd?

     10:01AM 19   A.  This is the first page of that Power Point presentation.

     10:01AM 20   Q.  All right.  Well, let's look at that.  Did this have the

     10:01AM 21   kind of financial detail, number of people, where the

     10:01AM 22   facilities are going to be, how are we going to staff it, how

     10:01AM 23   are we going to pay for it, did it have those kind of

     10:01AM 24   financial details in it?

     10:01AM 25   A.  It had none of that.

                                                      Quackenbush - Cross (Sadler)

                                                                        Page 2821

     10:01AM  1   Q.  Going back to Mr. Tanner and the board's direction all the

     10:01AM  2   way back in February, was he, was the board, were you looking

     10:01AM  3   for a document that had that kind of business detail in it?

     10:01AM  4   A.  We were and the memorandum of understanding from July

     10:01AM  5   clearly specified that in writing and Mr. Weston signed that

     10:01AM  6   he would -- he understood that and that's what he was supposed

     10:01AM  7   to deliver.

     10:01AM  8   Q.  Now, what generally -- and we don't need to go through --

     10:02AM  9   is this just sort of a general overview of kind of what

     10:02AM 10   business you're in now?  Is that what this first page is?

     10:02AM 11   A.  It's just kind of fluffy.

     10:02AM 12   Q.  Okay.  Let's look at the second page.  Is this just more

     10:02AM 13   sort of getting everybody oriented as to what we're talking

     10:02AM 14   about?

     10:02AM 15   A.  Yes.

     10:02AM 16   Q.  All right.  Now, let's go to the third page.  Now, we deal

     10:02AM 17   with medical suction and some of this just because

     10:02AM 18   unfortunately the copy is a little hard to read.

     10:02AM 19            MR. SADLER:  I don't know if it would be better, Your

     10:02AM 20   Honor, if we brought the lights down just a little bit more.

     10:02AM 21            THE COURT:  Okay.  We'll surely try.  There is

     10:02AM 22   writing in those shaded areas?

     10:02AM 23            MR. SADLER:  There is writing and, unfortunately, --

     10:02AM 24   if I could hand -- Well, -- my expert opinion says that it's

     10:02AM 25   virtually no better.  So, maybe we had better go back to a
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     10:02AM  1   little more light.  May I hand the witness a hard copy?

     10:02AM  2            THE COURT:  Sure.

     10:02AM  3            MR. SADLER:  Of 412 because I think the shade -- some

     10:02AM  4   of the shading is --

     10:03AM  5       (Handed to witness.

     10:03AM  6            THE WITNESS:  I can read it on this one.  It shows

     10:03AM  7   pretty well on --

     10:03AM  8            MR. SADLER:  Maybe it is viewable on the monitors and

     10:03AM  9   just not on the screen.

     10:03AM 10   BY MR. SADLER:

     10:03AM 11   Q.  Okay.  The top here says medical suction, the suction

     10:03AM 12   experts.  This is, again, not this the best -- being inside

     10:03AM 13   your business but this other small part.  Is that right?

     10:03AM 14   A.  That's correct.

     10:03AM 15   Q.  Now, under specialized suction which is this big left

     10:03AM 16   block there, what are all these -- there's pneumo thorax,

     10:03AM 17   there's wound care, tracheal.  What is all that stuff?

     10:03AM 18   A.  That would be examples what Richard was calling

     10:03AM 19   specialized suction.  These would be items which would have

     10:03AM 20   certain characteristics.  There would be a pump, there would

     10:03AM 21   be disposables and there would be knowledge.  So, an example,

     10:03AM 22   if you see -- breastfeeding is one example of that.  So, in

     10:03AM 23   that you have a pump.  You have disposables which are the

     10:03AM 24   thing s that are the plastic parts and there's a lot of

     10:03AM 25   knowledge.  Breastfeeding is just hard, so that -- that's --
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     10:03AM  1   that's a business that we're in.  It's the -- the lower left

     10:04AM  2   hand one, it says breastfeeding.

     10:04AM  3   Q.  Are these board meetings pretty important?

     10:04AM  4   A.  Yes.  They are the core of the business.

     10:04AM  5   Q.  All right.  And there's some handwriting on here.  Is that

     10:04AM  6   your handwriting?

     10:04AM  7   A.  Yes.  That's my handwriting.

     10:04AM  8   Q.  Now, following the board meeting, did you then prepare a

     10:04AM  9   -- some notes and sort of summarizing the presentation

     10:04AM 10   Mr. Weston had made?

     10:04AM 11   A.  Yes.  It was my summary of what he said in this meeting.

     10:04AM 12   Q.  Now, before we leave this, if we could go to -- it would

     10:04AM 13   be mink 7850 this document.  That's about the fourth page from

     10:04AM 14   the end.  It will say financial models.  I think it's the one

     10:04AM 15   right before that.  There you go.  What is -- This slide

     10:04AM 16   mentions patents, barriers to entry.  What is this slide all

     10:04AM 17   about?

     10:04AM 18   A.  If you look at the right-hand side of it where it says no

     10:05AM 19   patents, low operating cost, high volume, these are two

     10:05AM 20   different kind of businesses, and so if you don't have patents

     10:05AM 21   and you're trying to be in like the laptop business where

     10:05AM 22   there's a whole bunch of other competitors and you can't

     10:05AM 23   differentiate, it's a really hard business because in the end

     10:05AM 24   you only sell on price.  This was, in fact, the problem mostly

     10:05AM 25   in just us selling our suction pumps.  We were going into
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     10:05AM  1   established businesses with people that had much bigger market

     10:05AM  2   share and it had always been a problem of Medela, Inc. To get

     10:05AM  3   into that business we were quite unsuccessful at it and so on

     10:05AM  4   the right-hand side -- excuse me, the left-hand side it says

     10:05AM  5   patents or other barriers to entry.  It says for some reason

     10:05AM  6   you have a better position and under those you can either

     10:05AM  7   have -- you can even have a high cost and even low volumes and

     10:05AM  8   you can still make good profit.  The left-hand side is the

     10:05AM  9   business that anybody would like to be in and that's typical

     10:05AM 10   of the business that Medela is in.  The problem is the suction

     10:05AM 11   business over time for Medela, Inc. was stuck on the

     10:06AM 12   right-hand side and so of the three businesses that he was

     10:06AM 13   proposing, we would start on the right because that's what we

     10:06AM 14   had and try to migrate towards the left over time.

     10:06AM 15   Q.  And the three businesses he was proposing, that's what's

     10:06AM 16   covered in -- in the third slide we looked at, the specialized

     10:06AM 17   suction, the general suction including management?

     10:06AM 18   A.  Yes.

     10:06AM 19   Q.  Let's go back to that.  That's the third slide in this.

     10:06AM 20   All right.  And, again, on the screen it's a little hard to

     10:06AM 21   see.  I hope we can see it on the monitor.  So, under medical

     10:06AM 22   suction, the large box is specialized suction.  Is that right?

     10:06AM 23   A.  On the left.

     10:06AM 24   Q.  And that's the one that has wound care, tracheal, gastric

     10:06AM 25   and all that other stuff.  What's the middle one that has the
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     10:06AM  1   four arrows coming down?

     10:06AM  2   A.  The mid one is general suction which means we take our

     10:06AM  3   general pumps and try to sell it against the competition.

     10:06AM  4   It's very price sensitive, tough business.

     10:06AM  5   Q.  And then that third one you have a handwritten up there.

     10:06AM  6   A.  It's called fluid management system and this would be --

     10:07AM  7   we needed something to get into this business it would be --

     10:07AM  8   if you went into a hospital and you sold a general use suction

     10:07AM  9   pump and you had the cannisters that had blood or any other

     10:07AM 10   kind of fluid in it, some of the cannisters are disposable.

     10:07AM 11   Ours are reusable, so to get that system into the hospital we

     10:07AM 12   needed a way to clean the cannister, we needed an industrial

     10:07AM 13   strength washing machine, and so that's -- see the middle

     10:07AM 14   bullet there?  It says washer?  That's what he needed so we

     10:07AM 15   couldn't do that business yet.

     10:07AM 16   Q.  All right.  So, was there any discussion in this document,

     10:07AM 17   and we haven't looked at ever page but I've looked and I don't

     10:07AM 18   see any discussion in this document about KCI patents,

     10:07AM 19   competition with KCI, Argenta patents or anything like that.

     10:07AM 20   A.  There was no such discussion.

     10:07AM 21   Q.  There is a reference though to wound care as being one of

     10:07AM 22   the possibilities among it looks like eight for this

     10:07AM 23   specialized suction.

     10:07AM 24   A.  That's correct.  It's listed among eight other

     10:07AM 25   possibilities.
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     10:07AM  1   Q.  And if we can now, let's turn to your notes, Plaintiff's

     10:08AM  2   Exhibit 177, and look briefly at your notes and do you there

     10:08AM  3   in bullets one, two, and three, do you sort of summarize what

     10:08AM  4   you heard Mr. Weston talk about, what the board talked about

     10:08AM  5   in terms of these three businesses?

     10:08AM  6   A.  Yes.  That's the purpose of these notes to get clear in my

     10:08AM  7   mind what I had heard during this Power Point presentation.

     10:08AM  8   Q.  All right.  And as you wrote these down in your notes, not

     10:08AM  9   quite two years before anybody started filing lawsuits, is

     10:08AM 10   there anything, let's look at the whole document so there's no

     10:08AM 11   misunderstanding and there's two pages and look at both pages,

     10:08AM 12   is there anything in this document that talks about a strategy

     10:08AM 13   to go after KCI, a strategy to go after patents, a strategy

     10:08AM 14   that has anything to do with head-to-head competition with

     10:08AM 15   KCI?

     10:08AM 16   A.  There is no such entry and there were no such discussions.

     10:09AM 17   Q.  Is that what Mr. Weston was supposed to be focused on in

     10:09AM 18   October when you were having this board meeting?

     10:09AM 19   A.  Mr. Weston was supposed to make a business plan and it

     10:09AM 20   wasn't even directed by the board what that was supposed to

     10:09AM 21   be.

     10:09AM 22   Q.  Based on -- and we looked at the Power Point which I

     10:09AM 23   assume took some time to put together, was there any thought

     10:09AM 24   given on your part that he should be focused on KCI and

     10:09AM 25   patents and whatever KCI was doing?
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     10:09AM  1   A.  There was no such thought on my part.

     10:09AM  2   Q.  Well, let's go back to the timeline then.  And now we're

     10:09AM  3   all the way up to the board meeting and still nothing about

     10:09AM  4   KCI and patents and we spoke briefly yesterday about there was

     10:09AM  5   yet another deadline given to him to finally flesh out the

     10:09AM  6   details.  Do you recall that?

     10:09AM  7   A.  Yes.  It was in November.  A month after this one.

     10:09AM  8   Q.  All right.  And I think we looked very briefly at your

     10:09AM  9   notes and I want to go back to that now.  Defendant's 66.  So,

     10:09AM 10   you sat down with Mr. Weston about the time of this next board

     10:10AM 11   meeting where he was supposed to have fleshed out more details

     10:10AM 12   of the plan.  Is that what you did?

     10:10AM 13   A.  I think Mr. Tanner sat down with him.  I learned about

     10:10AM 14   this event through Mr. Tanner.

     10:10AM 15   Q.  Okay.  Well, this is -- if we could go to the very top

     10:10AM 16   here it says Richard Weston to CLQ.

     10:10AM 17   A.  I stand collect corrected.  I learned about the event from

     10:10AM 18   Mr. Tanner and then I sat down with Mr. Richard Weston.

             19   That's correct.

     10:10AM 20   Q.  So, what I want to focus on is not what you learned but

     10:10AM 21   you sat down with Mr. Weston and had talk with him?

     10:10AM 22   A.  Yes.

     10:10AM 23   Q.  And we heard a number of things and we don't need to go

     10:10AM 24   over all of them since we've seen this document before, but

     10:10AM 25   there is one I want to focus on which is under business.  And
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     10:10AM  1   if we could yellow highlight that very first bullet.  And this

     10:10AM  2   is what you wrote.  RW asked if CLQ saw new job opportunities.

     10:10AM  3   What is that about?

     10:10AM  4   A.  So, we just learned another event which is pulling Richard

     10:10AM  5   toward Southern California so at this point I believe Richard

     10:11AM  6   had clicked over in his mind that not only was he going to

     10:11AM  7   Southern California but it wasn't going to work out with the

     10:11AM  8   suction business convincing the board and me and Urs Tanner to

     10:11AM  9   move the suction business to California.  So now he asks do

     10:11AM 10   you see anything else because he's going there, he's going to

     10:11AM 11   need a job.  Anything else that Medela might have in Southern

     10:11AM 12   California and I tell him no.

     10:11AM 13   Q.  And, in fact, if we come -- Well, let's go back to the

     10:11AM 14   timeline again so we can just sort of put this in perspective.

     10:11AM 15   Was there any discussion when you sat down with him about

     10:11AM 16   Richard why aren't you focusing on KCI, where are we on KCI,

     10:11AM 17   where are we with their patents?  Did you have any kind of

     10:11AM 18   discussion like that with him?

     10:11AM 19   A.  There was no discussion.  I'm sure at that time that was

     10:11AM 20   not -- the only thing on Richard's mind was what kind of a job

     10:11AM 21   is he going to do in Southern California.

     10:11AM 22   Q.  Now, you -- you're president of the company and you've --

     10:12AM 23   you've been in positions in your past where you've had to hire

     10:12AM 24   and fire people, haven't you?

     10:12AM 25   A.  I have.
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     10:12AM  1   Q.  And I'm sure you've been in past businesses you've had

     10:12AM  2   situations where somebody hasn't done something that really

     10:12AM  3   justifies firing them but for whatever reason it becomes clear

     10:12AM  4   things just aren't working out.  Have you had situations like

     10:12AM  5   that?

     10:12AM  6   A.  I have had situations like that, yes.

     10:12AM  7   Q.  As of this time, the end of November, what's your

     10:12AM  8   perspective in that regard as it relates to Richard Weston?

     10:12AM  9   A.  Richard's a long service employee, gave terrific service

     10:12AM 10   to the company.  He's in a really intractable situation.  He

     10:12AM 11   needs to move to Southern California.  We have nothing for him

     10:12AM 12   in Southern California and that this is just a really messy

     10:12AM 13   situation.  I don't see any way to get out of this other than

     10:12AM 14   seeing Richard Weston and Medela separating, parting company.

     10:12AM 15   Q.  And if we move now to defendant's 61, did there come a

     10:13AM 16   time when Mr. Tanner shared with you that he had similar

     10:13AM 17   thoughts about Mr. Weston's future with the company?

     10:13AM 18   A.  I think yes and I think for all of the same reasons he

     10:13AM 19   came to the same conclusion that he just saw no possibility of

     10:13AM 20   Medela staying together with Richard Weston under the

     10:13AM 21   conditions of his family situation.

     10:13AM 22   Q.  Let's talk about this document for just a minute because

     10:13AM 23   we haven't seen this one before.  At the end -- the end of --

     10:13AM 24   this is the end of the year.  This is now dated December 2001.

     10:13AM 25   You were going to have to do some kind of performance
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     10:13AM  1   evaluation for Mr. Weston?

     10:13AM  2   A.  Yes.  At the end of the year we do all performance

     10:13AM  3   evaluations on all of my direct reports.

     10:13AM  4   Q.  And there's something a little different about your

     10:13AM  5   process that you need to share with us.

     10:13AM  6   A.  Yeah.  The way I generally do it is I ask the employee

     10:13AM  7   please give me your self-assessment so it's a big spread

     10:13AM  8   sheet, very engineering oriented, and so it sums up on a scale

     10:14AM  9   of one to five what the person thinks about themselves.  I

     10:14AM 10   then do exactly the same thing, put those together, we sit

     10:14AM 11   down and talk and come up with a document that we're both

     10:14AM 12   satisfied with and we both can sign.

     10:14AM 13   Q.  And so did Mr. Weston provide to you his self-evaluation,

     10:14AM 14   his analysis, self-scored, if you will?

     10:14AM 15   A.  Yes.  Just the way all of my other direct reports did.

     10:14AM 16   Q.  Did he give himself all tremendous high marks?

     10:14AM 17   A.  No.  This is a little astonishing.  The score that

     10:14AM 18   Mr. Weston gave himself had an average of 1.6.  So, 5 would

     10:14AM 19   have been the top.  1 would have been the bottom.

     10:14AM 20   Q.  So, he gave himself some pretty tough grades, didn't he?

     10:14AM 21   A.  This was really a dilemma, why, because Richard certainly

     10:14AM 22   does not think of himself or his performance in this way.

     10:14AM 23   Q.  Well, and if we look at the second page of this

     10:14AM 24   document -- and let's go back because I skipped over -- I want

     10:14AM 25   to get us oriented.  If we can highlight this bottom e-mail,
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     10:15AM  1   one that says, hello Carr Lane, who is talking to who here,

     10:15AM  2   just so we can see --

     10:15AM  3   A.  This is an e-mail -- Yeah.  December 13th, 2001.  It is

     10:15AM  4   from Urs Tanner to me.  And so I sent the documents that I

     10:15AM  5   just described to Urs Tanner and said what do you make of this

     10:15AM  6   and this is his response.

     10:15AM  7   Q.  Basically, you were perplexed at why Mr. Weston would

     10:15AM  8   score himself so low but, candidly, you weren't ready to give

     10:15AM  9   him really great scores either, were you?

     10:15AM 10   A.  No, I -- because I was pretty frustrated this business

     10:15AM 11   plan hadn't come about but -- so there was that.  I had not

     10:15AM 12   yet shown Richard Weston my scores.  I sent the scores I had

     10:15AM 13   from him and my scores to Urs Tanner and said what do you

     10:15AM 14   think.  What's your assessment.

     10:15AM 15   Q.  If we look now at the second page and we go down to the --

     10:15AM 16   you were mentioning you did not show your score sheet and

     10:16AM 17   there's a reference to that.  If you could highlight, please,

     10:16AM 18   those first two lines in that third paragraph "I did not

     10:16AM 19   show".  And is this Mr. Tanner saying we may have to part

     10:16AM 20   ways.  I don't see us having a position for Richard.  Is that

     10:16AM 21   Mr. Tanner's comment back to you?

     10:16AM 22   A.  That's the first time I heard that from him.

     10:16AM 23   Q.  So, are we now here at the end of December, you and

     10:16AM 24   Mr. Tanner have basically reached the same conclusion?

     10:16AM 25   A.  Yes, we have, and this is just a situation, as much as we
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     10:16AM  1   would like to retain Richard, we just don't see how we can do

     10:16AM  2   this.

     10:16AM  3   Q.  So, let's go back to our timeline.  And so now we've come

     10:16AM  4   basically to the end of the year.  We've looked at notes about

     10:16AM  5   board meetings, we've looked at your notes about what's going

     10:16AM  6   on, we've looked at board presentations.  Have we seen

     10:16AM  7   anything in the internal documents of Medela created a year

     10:16AM  8   and-a-half, two years before this lawsuit was filed that talks

     10:16AM  9   about going after KCI, Richard Weston is supposed to be

     10:17AM 10   building a business plan about going after KCI?

     10:17AM 11   A.  There were no such comments and it was really never the

     10:17AM 12   subject.  We were trying to get a business plan.

     10:17AM 13   Q.  Now, if we could turn back I guess to -- Let's see.  What

     10:17AM 14   is that?  That is -- Let's look at plaintiff's -- I'm sorry.

     10:17AM 15   Defendant's 113.  As we move into January, do you and

     10:17AM 16   Mr. Tanner and your colleague you mentioned before,

     10:17AM 17   Mr. Hoffman, do you all start focusing on, okay, how is this

     10:17AM 18   separation exactly going to be put together?

     10:17AM 19   A.  Yes.  We were working on that early in the year putting

     10:17AM 20   together a plan which we will present to Richard Weston.

     10:17AM 21   Q.  And this is a document that Mr. Macon discussed with you

     10:17AM 22   very briefly and I want to spend just a little bit more time

     10:17AM 23   on it because it's pretty important.

     10:17AM 24            We start -- actually, we're need to start just about

     10:17AM 25   the middle just to kind of get s oriented.  It says hello Carr
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     10:18AM  1   Lane.  That's Mr. Tanner back to you?

     10:18AM  2   A.  Let's see.  Let me get oriented here.  It's from Urs

     10:18AM  3   Tanner to me.  Thanks for your -- Yes, this is -- these

     10:18AM  4   e-mails you read from the bottom up.

     10:18AM  5   Q.  Right.

     10:18AM  6   A.  This is the -- his concluding e-mail confirming as I want

     10:18AM  7   to make sure I really understand what he has in mind.  What we

     10:18AM  8   see as we go down further I'm just trying to make sure I

     10:18AM  9   understand it and Joe Hoffman and I then execute what we all

     10:18AM 10   agree to.

     10:18AM 11   Q.  And the broad points of this separation package are going

     10:18AM 12   to be that Mr. Weston is going to be given a year's salary

     10:18AM 13   continuance.  He's going to be paid a bonus that he's owed

     10:18AM 14   contractually for 2001, and then there's going to be another

     10:18AM 15   payment specifically for getting Mr. Weston's contractual

     10:18AM 16   promise that he's not going to go to work for one of your

     10:18AM 17   competitors.  Is that right?

     10:18AM 18   A.  There were those three critical elements.

     10:18AM 19   Q.  In fact, if we could highlight to the non-compete, just to

     10:19AM 20   focus on that a minute, put that in yellow if we could or

     10:19AM 21   highlight; whatever works.  Is this Mr. Tanner's comment about

     10:19AM 22   how important the non-compete was to him?

     10:19AM 23   A.  He is coming back to me and saying -- because I said it

     10:19AM 24   first to him, and the -- this non-compete was really critical.

     10:19AM 25   If I probably would name five people in the U.S. that I didn't
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     10:19AM  1   want to compete against in the breastfeeding business, Richard

     10:19AM  2   Weston would have been one of them and for reasons that we

     10:19AM  3   can't work out, he's leaving the company and I don't want this

     10:19AM  4   guy as a competitor.  So, we want a non-compete, not just one

     10:19AM  5   that's on paper, we want one that is going to stand up in

     10:19AM  6   court and my question to Urs Tanner is how serious are you

     10:19AM  7   about this?  If we -- if he goes into competition and if he

     10:19AM  8   works for the competition, I say we sue him and Urs comes back

     10:19AM  9   and he says yes.

     10:19AM 10   Q.  So, you were concerned about losing an employee that had

     10:19AM 11   almost twenty years of detailed knowledge of your business,

     10:20AM 12   weren't you?

     10:20AM 13   A.  I was very concerned about this.  He knew the -- he knew

     10:20AM 14   of all of our products, he knew all of our technology.  He

     10:20AM 15   knew the customer base.  He knew the way it worked.  He built

     10:20AM 16   this business.

     10:20AM 17   Q.  Let's look now at the bottom part that says hi Urs.  This

     10:20AM 18   is -- I know we're going sort of backwards, but this is you to

     10:20AM 19   him.  You're just trying to be sure you're on the same page

     10:20AM 20   and this is your comments in the all caps, is it not?

     10:20AM 21   A.  Yes.  It says I want to take my comments, so I put his

     10:20AM 22   statement in and then I put my statement in just to make sure

     10:20AM 23   we're completely in agreement and I understand what he has

     10:20AM 24   said.

     10:20AM 25   Q.  If we can use the yellow highlighter.  First, we've got
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     10:20AM  1   that salary, $174.  We've heard about that.  He was paid that

     10:20AM  2   out not in a lump sum but over twelve months just as a regular

     10:20AM  3   pay check.

     10:20AM  4   A.  Every two weeks.

     10:20AM  5   Q.  All right.  And then the next thing we see is there is the

     10:20AM  6   $100,000 bonus and the $100,000 additional payment.

     10:21AM  7   There's -- It's about four lines from the bottom.  $100,000,

     10:21AM  8   2001 bonus, $100,000 additional payment.  Now this additional,

     10:21AM  9   this 2001 bonus, did you owe him that money?

     10:21AM 10   A.  There's a contract document that's in the exhibits signed

     10:21AM 11   by me and Richard Weston and he -- it's -- it states the basis

     10:21AM 12   under which he's paid this.  He earned it.  That's not

     10:21AM 13   something we can give him a severance.  He earned that.

     10:21AM 14   Q.  All right.  Let's go --

     10:21AM 15   A.  That doesn't belong in severance.

     10:21AM 16   Q.  We're going to go to that in just a minute.  Hold that

     10:21AM 17   thought.  The $100,000 in additional payment, is that the

     10:21AM 18   payment for the non-compete?

     10:21AM 19   A.  That's what we wanted.  We're going to hold that until the

     10:21AM 20   end of the non-compete, and so he doesn't get it if he

     10:21AM 21   violates the non-compete.  We want him to honor the

     10:21AM 22   non-compete so we want to pay him that money.

     10:21AM 23   Q.  Did you consult a lawyer about it?  Is that how you were

     10:21AM 24   concerned about it?

     10:21AM 25   A.  We wanted to make certain that if we sued him this thing
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     10:21AM  1   could hold up in court so one of the critical questions was

     10:22AM  2   how long can the non-compete be and still be -- have some

     10:22AM  3   legal teeth in it and the answer to that was 24 months.

     10:22AM  4   Q.  All right.  Let's go to the next page of the document

     10:22AM  5   because there's a reference I want to ask you about.  In the

     10:22AM  6   top, the second number two bullet paragraph, there's a

     10:22AM  7   reference that says Susan says non-compete is non-enforceable

     10:22AM  8   if they are beyond 24.  Who is Susan?

     10:22AM  9   A.  Her name is Susan Benson Powers and she's a partner in the

     10:22AM 10   law firm --

     10:22AM 11            MR. MACON:  Excuse me.  Excuse me, Your Honor.  We

     10:22AM 12   need to --

     10:22AM 13   BY MR. SADLER:

     10:22AM 14   Q.  I just asked him, who is Susie?

     10:22AM 15            MR. MACON:  If we discuss this area anymore, we need

     10:22AM 16   to approach.

     10:22AM 17            MR. SADLER:  We've been going about an hour.  Would

     10:22AM 18   you like to take a break?

     10:22AM 19            THE COURT:  All right.  Let's take a break and see if

     10:22AM 20   I understand the issue here.  That might be a good idea.

     10:22AM 21   Ladies and gentlemen, we'll just have one break so I'll give

     10:22AM 22   you a little bit longer until fifteen until 11:00.  Fifteen

     10:22AM 23   until 11:00.  Let's all rise.  Yes, sir, Mr. Ramirez, if you

     10:23AM 24   would, sir.

     10:23AM 25       (Jury out.
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     10:23AM  1            THE COURT:  Thank you.  You may step down,

     10:23AM  2   Mr. Quackenbush.  Thank you so much.  Okay.  Please be seated.

     10:23AM  3   Yes, sir.  Thank you.

     10:23AM  4            MR. MACON:  Just one quick issue.  They asserted the

     10:23AM  5   attorney/client privilege when we went -- when we started to

     10:23AM  6   go into that area when we were asking about the conversations

     10:23AM  7   with the attorney.

     10:23AM  8            THE COURT:  Right.  Well, I -- what I had understood

     10:23AM  9   was just the name of the attorney.

     10:23AM 10            MR. MACON:  He has already -- he has already -- Well,

     10:23AM 11   he has left the impression that this is the legal advice.  If

     10:23AM 12   we stop it here I don't have a problem with it.

     10:23AM 13            THE COURT:  Okay.

     10:23AM 14            MR. MACON:  But he started on it.

     10:23AM 15            THE COURT:  Okay.  Well, --

     10:23AM 16            MR. MACON:  If he goes down the attorney and say this

     10:23AM 17   is what the lawyer said, he asked him --

     10:24AM 18            THE COURT:  Okay.

     10:24AM 19            MR. MACON:  He has already asked him --

     10:24AM 20            THE COURT:  I understand your concern.  But we're --

     10:24AM 21   so we're -- all you're doing is getting the name of the

     10:24AM 22   attorney and it's an outside attorney and that's it.

     10:24AM 23            MR. SADLER:  That's it.

     10:24AM 24            THE COURT:  Okay.  Then we're in good shape on that.

     10:24AM 25            MR. MACON:  The second issue it is probable that the
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     10:24AM  1   opinion letters are coming in during -- with this witness and

     10:24AM  2   in the opinion letters there are some references to European

     10:24AM  3   patents.  The European patents are limined out.  We've agreed

     10:24AM  4   that, one, the introduction of these opinion letters will not

     10:24AM  5   be a waiver of that limine and, two, when they are actually

     10:24AM  6   submitted to the jury they will have that redacted out.

     10:24AM  7            THE COURT:  That's good work, as always.  Another job

     10:24AM  8   well done by good lawyers.

     10:24AM  9            MR. SADLER:  But we seem to sail through these

     10:24AM 10   controversies with ease.

     10:24AM 11            THE COURT:  You guys really have done a good job.

     10:24AM 12   You are a joy to behold.

     10:24AM 13            MR. MACON:  Do you say that late at night, Your

     10:25AM 14   Honor?

     10:25AM 15            THE COURT:  Well, not after my 10:00 o'clock meeting

     10:25AM 16   on Wednesday night, that wasn't exactly my thought.  At any

     10:25AM 17   rate, you are all doing a good job.  It's a hard job.  I've

     10:25AM 18   been a lawyer longer than I was a judge.  I haven't been a

     10:25AM 19   judge -- and being a lawyer is a very hard job.  You guys are

     10:25AM 20   well-prepared.  You're on top of your material, you're very

     10:25AM 21   impressive, all of you are.

     10:25AM 22            MR. MACON:  May I just ask a timing thing, Your

     10:25AM 23   Honor?

     10:25AM 24            THE COURT:  Yes.  Let's do ask a timing thing.

     10:25AM 25            MR. MACON:  Approximately how much more do you have?
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     10:25AM  1            MR. SADLER:  I'm probably about two thirds of the way

     10:25AM  2   through.

     10:25AM  3            THE COURT:  You look like to me you're going to go

     10:25AM  4   until 11:30 --

     10:25AM  5            MR. SADLER:  In that range.  When are we coming back

     10:25AM  6   from the break?

     10:25AM  7            THE COURT:  Fifteen until.

     10:25AM  8            MR. SADLER:  Okay.

     10:25AM  9            THE COURT:  So, 11:30?

     10:25AM 10            MR. MACON:  I think I will take us past lunch then.

     10:25AM 11            THE COURT:  Okay.  Well, it looks like our -- all of

     10:25AM 12   our hopes and desires here are -- we're going to be running a

     10:25AM 13   tight -- a tight schedule.

     10:25AM 14            By the way, I talked to the jury about timing.

     10:25AM 15   Starting next week I'm going to bring in lunch and so we're

     10:26AM 16   going to -- so, you guys may want to figure out a sandwich or

     10:26AM 17   something but we'll try to do about a forty-five minute lunch

     10:26AM 18   period.  I'm going to get my sandwiches and we have that nice

     10:26AM 19   young Ms. Herrera, she's a pretty energetic young woman.

     10:26AM 20   She's going to class Tuesday and Thursday and then works

     10:26AM 21   Monday, Wednesday, Friday.  Somebody may want to hire her for

     10:26AM 22   a position.  She's got a lot of energy.  Of course, that's

     10:26AM 23   after this case is all over.  Don't --

     10:26AM 24            MR. MACON:  Do I have to withdraw my offer now?

     10:26AM 25            THE COURT:  Yeah.  No more offers under the table.
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     10:26AM  1   At any rate, she -- her class starts at 5:00 o'clock Tuesday/

     10:26AM  2   Thursday so we'll do Wednesday we'll go to 6:00 or 630,

     10:26AM  3   Thursday we'll go until 5:15 and then Friday --

     10:26AM  4            MR. MACON:  Did you say her class starts at five?

     10:26AM  5            THE COURT:  5:30.  I'm sorry.  I probably said 5:00.

     10:27AM  6   I apologize.  We'll let her off about 5:15, so we'll do

     10:27AM  7   Wednesday night until about 6:30.  Thursday I have to let her

     10:27AM  8   off early until about 5:15, and then, of course, I can't --

     10:27AM  9   Friday we will let everybody out at 5:00 o'clock and then the

     10:27AM 10   next week, Monday, we will go until 6:30.  Tuesday, of course,

     10:27AM 11   5:15.  Wednesday 6:30.  Thursday 5:15.  And I may even start

     10:27AM 12   talking to them about coming in early.  It may be that they

     10:27AM 13   all want to come in early after the fourth 4th.  I'll check

     10:27AM 14   with them on that.  Maybe we can do that.  We may have to do

     10:27AM 15   the motions for judgment as a matter of law -- clearly, we're

     10:27AM 16   going to have to do those sometime Monday and -- I mean

     10:27AM 17   Wednesday.  I'm sorry.  Sometime Wednesday.  And so we'll just

     10:27AM 18   find out -- we'll just figure out when we'll do them on

     10:27AM 19   Wednesday.  It may be we'll do them Wednesday night.  I still

     10:27AM 20   benefit from -- you basically will know how things -- I will

     10:28AM 21   benefit from your briefing.  If you can e-mail those to Kerry,

     10:28AM 22   she will get them to me.

     10:28AM 23            MR. MACON:  On the same schedule.

     10:28AM 24            THE COURT:  On the same schedule, so that will be

     10:28AM 25   helpful.
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     10:28AM  1            MR. PARTRIDGE:  Judge, I said our briefing will be

     10:28AM  2   probably Saturday morning and when I went back to the office a

     10:28AM  3   lot of folks were unhappy with me saying that, so it will

     10:28AM  4   probably be the afternoon.  We will be finished on Saturday.

     10:28AM  5            THE COURT:  Okay.  If you can finish Monday afternoon

     10:28AM  6   is fine.

     10:28AM  7            MR. MACON:  That's --

     10:28AM  8            THE COURT:  Is that too --

     10:28AM  9            MR. MACON:  Why don't we say by midnight on --

     10:28AM 10            THE COURT:  Oh, no.  No. Don't do that --

     10:28AM 11            MR. MACON:  Or Tuesday morning first -- first thing.

     10:28AM 12            THE COURT:  You can just fax it over to me sometime

     10:28AM 13   Tuesday.  I'm not going to do anything on the 4th.

     10:28AM 14            MR. MACON:  It will be early on the 4th.

     10:28AM 15            THE COURT:  Don't keep everybody up all night.  I

     10:28AM 16   know everybody is working --

     10:28AM 17            MS. GULDE:  Thank you, Your Honor.

     10:28AM 18            MR. MACON:  You're really messing with my schedule.

     10:28AM 19            THE COURT:  I know.  Just get it to me sometime by

     10:28AM 20   noon on Tuesday.

     10:28AM 21            MR. MACON:  That's no problem.

     10:28AM 22            THE COURT:  Get it to Kerry and she'll get to it me.

     10:28AM 23   You'll get Saturday afternoon.  Right?

     10:29AM 24            MR. PARTRIDGE:  Yes, Your Honor.

     10:29AM 25            THE COURT:  Okay.  And then Tuesday afternoon.
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     10:29AM  1            MR. MACON:  That's fine.

     10:29AM  2            THE COURT:  Okay.  That will be good.  That will give

     10:29AM  3   me a chance to get it read.  Thank you.  Okay.  And, by the

     10:29AM  4   way, I realize you're -- I'm keeping up pretty much with the

     10:29AM  5   memos and so forth and I know you're doing -- you know, this

     10:29AM  6   by -- by e-mail.  If there are any critical e-mails or

     10:29AM  7   documents or anything you want to attach to your briefs, do

     10:29AM  8   it, but keep it somewhat to a minimum.  But, you know, really,

     10:29AM  9   I -- I'm pretty familiar with now the exhibits so you can just

     10:29AM 10   kind of really, if you want to, just describe the exhibits in

     10:29AM 11   your -- in your motion and your response, just -- that will be

     10:29AM 12   fine.  If you think there's just some exhibit you got to put

     10:29AM 13   in, well, you can just do it by attachment.  Okay.  Great.

     10:29AM 14            MR. MACON:  Thank you, Your Honor.

     10:29AM 15            THE COURT:  Thank you so much.

     10:29AM 16       (Recess.

     10:52AM 17            THE COURT:  Thank you, ladies and gentlemen.  Please

     10:52AM 18   be seated.  And, Mr. Quackenbush.  Okay, Mr. Sadler.

     10:52AM 19            MR. SADLER:  Thank you.

     10:52AM 20   BY MR. SADLER:

     10:52AM 21   Q.  Let's put up D-113.  Let's go back right back to where we

     10:52AM 22   were right before the break.  And I think -- Let me just

     10:53AM 23   restart and ask you because you were about to answer and then

     10:53AM 24   we were interrupted.  This talks about the issue of having a

     10:53AM 25   non-compete with Mr. Weston as part of his separation and the
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     10:53AM  1   company was going to pay for that but in return he had to

     10:53AM  2   agree for 24 months not to go to work for one of your

     10:53AM  3   competitors and I wanted to ask you about that.

     10:53AM  4            Up here there was a reference to this Susan says.

     10:53AM  5   Who was Susan?

     10:53AM  6   A.  This is Susan Benton Powers and she's a human resources

     10:53AM  7   lawyer that we worked with for a long time.  Can I say the

     10:53AM  8   name of the firm?  It's a firm we worked with out of Chicago

     10:53AM  9   for years.

     10:53AM 10   Q.  And then there's a comment again.  These are your comments

     10:53AM 11   in bold, the all caps?

     10:53AM 12   A.  Yes.  Always.

     10:53AM 13   Q.  And so are you here suggesting and later Mr. Tanner

     10:53AM 14   agreeing that you guys were so serious about the non-compete

     10:53AM 15   that you wanted something that could be enforced and even

     10:53AM 16   taken to court if need be?

     10:53AM 17   A.  Yes.  And so this is where I asked what is his intention,

     10:53AM 18   Hollister is a competitor, Evans is competitor, Whittlestone

     10:54AM 19   is a competitor, would we sue him and earlier we saw Urs's

     10:54AM 20   response back to me and the answer is yes.  This had to have

     10:54AM 21   teeth in it.

     10:54AM 22   Q.  So, there was a piece of this severance, we've heard all

     10:54AM 23   this talk about $400,000 and I think we've been over this a

     10:54AM 24   lot but I want to focus on a couple of pieces.

     10:54AM 25            Let's go to D 277, if we can.  It's not the same D
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     10:54AM  1   277 that I have.  For some reason that --

     10:54AM  2            JUROR:  That's 278.

     10:54AM  3            THE WITNESS:  It may be 278 could it be?

     10:54AM  4            THE COURT:  Looks like 278.

     10:54AM  5            MR. SADLER:  D 277 is what I would like.  Give us a

     10:54AM  6   moment, please, sir.

     10:54AM  7            THE COURT:  You know, remember Mr. Macon asked for a

     10:54AM  8   moment.  You get a moment.  Even-steven here.

     10:55AM  9            MR. SADLER:  Even-steven.

     10:55AM 10            THE COURT:  Even-steven.  In fact, I remember

     10:55AM 11   Mr. Macon wanted two minutes.

     10:55AM 12            MR. SADLER:  He did.  A full two minutes.

     10:55AM 13            THE COURT:  You get a full two minutes.

     10:55AM 14            MR. MACON:  I tried to give you back twelve

     10:55AM 15   yesterday.

             16            THE COURT:  You did.  You did.

     10:55AM 17            MR. MACON:  You owe me ten.

     10:55AM 18            THE COURT:  You did great.

     10:55AM 19            MR. SADLER:  I believe I can give some time back to

     10:55AM 20   the Court.  Here we go.

     10:55AM 21   BY MR. SADLER:

     10:55AM 22   Q.  This is defendant's 277 and if we can go to the second

     10:55AM 23   page.  And just focus on who signs what.  Is this the bonus

     10:55AM 24   plan document that set Mr. Weston's bonus for the year 2001?

     10:55AM 25   A.  Yes.  This is correct.  This is a contractual obligation
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     10:55AM  1   that is signed by me, by Richard Weston, and by Urs Tanner.

     10:55AM  2   Q.  This is something in terms of employees being allowed to

     10:55AM  3   earn bonuses, these are the kind of documents you sign so

     10:55AM  4   everybody agrees ahead of time what is my target, how am I

     10:55AM  5   going to get paid my bonus and it's set.

     10:55AM  6   A.  That's correct.  There's always three signatures, the

     10:56AM  7   person in the bonus plan, that person's supervisor, and the

     10:56AM  8   next level up.

     10:56AM  9   Q.  And so under this 2001 bonus plan, Mr. Weston was owed the

     10:56AM 10   $100,000 as a bonus he had earned?

     10:56AM 11   A.  That's correct.  We -- That's a contract.

     10:56AM 12   Q.  And so that didn't have anything to do with the severance

     10:56AM 13   policy, did it?

     10:56AM 14   A.  It did not.

     10:56AM 15   Q.  It didn't have anything to do with the non-compete, did

     10:56AM 16   it?

     10:56AM 17   A.  No, it did not.

     10:56AM 18   Q.  And so you all agreed to pay him?

     10:56AM 19   A.  We had to pay him.

     10:56AM 20   Q.  All right.  Now, there was another piece that -- there was

     10:56AM 21   some discussion about and I think I need to go now to

     10:56AM 22   plaintiff's 497.  There were some other pieces related to his

     10:56AM 23   separation and is this a document, plaintiff's 497, that

     10:56AM 24   approved Mr. Weston being allowed to keep his company car and

     10:56AM 25   some other items?  Is that what we're looking at here?
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     10:56AM  1   A.  That's correct.

     10:56AM  2   Q.  Let's focus on that and just tell us generally, there's a

     10:56AM  3   reference to he's going to sign a separation agreement and

     10:57AM  4   then just walk us through the bullet points.  What are these

     10:57AM  5   three things?

     10:57AM  6   A.  Mr. Weston had a car.  It was a 1999 Jeep Cherokee.  We

     10:57AM  7   were giving that over to him.  He had a personal computer.  It

     10:57AM  8   was the same computer he had before he went to Stanford.

     10:57AM  9   We're going to give that to him.  And he also had a -- does it

     10:57AM 10   say cell phone on there, too?  There was a cell phone as well.

     10:57AM 11   And then in addition to that we have an agreement to make him

     10:57AM 12   a consultant as a separate provision.

     10:57AM 13   Q.  During the month of January, were you and Mr. Tanner,

     10:57AM 14   Mr. Weston and Mr. Hoffman who, by the way, remind me what

     10:57AM 15   Mr. Hoffman's position is?

     10:57AM 16   A.  Mr. Hoffman is the Vice-President of Human Resources at

     10:57AM 17   Medela Incorporated.

     10:57AM 18   Q.  Were you all working, the four of you, all working on the

     10:57AM 19   details that were set out in that e-mail, taking that and

     10:57AM 20   putting that into a legal document?

     10:57AM 21   A.  Yes.  That's -- that's a fairly big job and that was

     10:58AM 22   taking place in January of 2002.

     10:58AM 23   Q.  Now, if we talk about January 2002, you just told us you

     10:58AM 24   were working on a separation agreement for Mr. Weston.  It was

     10:58AM 25   clear there was going to be one.  I believe you told us that
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     10:58AM  1   as of the end of the year the business plan that Mr. Weston

     10:58AM  2   was supposed to be working on was sort of dead in the water.

     10:58AM  3   What's Mr. Weston doing?

     10:58AM  4   A.  I think Mr. Weston is trying to figure out what he's going

     10:58AM  5   to do to get himself a job when he moves to Southern

     10:58AM  6   California.  That's not at all unusual.  If a person knows

     10:58AM  7   that they're going to be leaving, they're setting up for their

     10:58AM  8   next position.

     10:58AM  9   Q.  All right.  Let's look, for example, at defendant's 55.

     10:58AM 10   If we can take a quick look at that.  Now, there's been

     10:58AM 11   extensive I think discussion about this already.  You

     10:58AM 12   recognize this as this e-mail that Mr. Weston circulated in

     10:58AM 13   early January where he was talking about he had found some

     10:58AM 14   prior art to the Argenta Wake Forest patents and there's

     10:59AM 15   already been a ton of testimony about it.  You know what I'm

     10:59AM 16   talking about.

     10:59AM 17   A.  I do know what you're talking about.

     10:59AM 18   Q.  And you received this, did you not?

     10:59AM 19   A.  I did.  On January 2nd, 2002.

     10:59AM 20   Q.  This is after you have heard that -- you've talked to

     10:59AM 21   Mr. Weston, told him there's no position.  Mr. Tanner has said

     10:59AM 22   there's no position and now you get this.  Is that the

     10:59AM 23   sequence?

     10:59AM 24   A.  That's the sequence.

     10:59AM 25   Q.  Is this something you asked him to be looking into?
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     10:59AM  1   A.  I didn't ask him to look at this, no.

     10:59AM  2   Q.  Did this have anything to do with what he was supposed to

     10:59AM  3   be presenting to the board in October or July or even going

     10:59AM  4   back to what the board asked him to put together in the

     10:59AM  5   previous February?

     10:59AM  6   A.  No relationship.

     10:59AM  7   Q.  And when you got this, what did you conclude about what

     10:59AM  8   Mr. Weston was working on, given that you and he had had this

     10:59AM  9   discussion about his employment coming to an end?

     10:59AM 10   A.  I presume he's looking at something that he might turn

     10:59AM 11   into a business.

     10:59AM 12   Q.  And if we could, excuse me, now look at defendant's 157.

     10:59AM 13            THE COURT:  What was the date of that again?

     10:59AM 14            MR. SADLER:  I'm sorry.  It's --

     10:59AM 15            THE WITNESS:  2nd of January.

     10:59AM 16            MR. SADLER:  It's January the 2nd, 2002.

     11:00AM 17            THE COURT:  Thank you.

     11:00AM 18   BY MR. SADLER:

     11:00AM 19   Q.  Now, before we go to that, let me ask you, once you got

     11:00AM 20   this, what did you do?

     11:00AM 21   A.  I didn't do anything.  I -- I was focused on a separation

     11:00AM 22   agreement.  As far as I was concerned, we were on a path where

     11:00AM 23   Richard was separating with the company.  What he was doing

     11:00AM 24   was what he was doing.

     11:00AM 25   Q.  Was it important for you in this time frame to figure out
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     11:00AM  1   who was going to be taking Mr. Weston's place?

     11:00AM  2   A.  Yes.  We had an internal candidate and that's a timing

     11:00AM  3   sequence problem in that I can't go talk to her until

     11:00AM  4   everything is tied up with Richard and, in fact, it wasn't

     11:00AM  5   even public.  Since she was an internal candidate, it had to

     11:00AM  6   than announced what Richard was going to do before I could

     11:00AM  7   even approach her.

     11:00AM  8   Q.  And there's been some testimony and I think there's a

     11:00AM  9   document that's defendant's 157.  If we will now go to that.

     11:00AM 10   You got a memo a couple of weeks after this Argenta e-mail

     11:01AM 11   that was circulated.  You got this memo and there's already

     11:01AM 12   been a lot of discussion about it that Mr. Weston had met with

     11:01AM 13   somebody named Donna Lockhart.  What did that tell you?

     11:01AM 14   A.  Again, it was similar to the first one.  This is what he's

     11:01AM 15   doing for his own purposes.  I didn't ask him to do this.

     11:01AM 16   There was nothing done with this by the company.  It doesn't

     11:01AM 17   reflect anything that the company wanted him to do and so

     11:01AM 18   that's his business.  We're focused on the separation

     11:01AM 19   agreement because we're going to part ways in a few weeks.

     11:01AM 20   Q.  Now, in the time frame as we come up into, and we talked

     11:01AM 21   about this just a little bit, this business of proposal that

     11:01AM 22   Mr. Weston had given to Mr. Tanner and we've already talked

     11:01AM 23   about Mr. Tanner rejected it and sent along his rejection to

     11:01AM 24   you and I want to visit with you about that for right now.  If

     11:01AM 25   we could turn to I believe it's defendant's -- Yeah.
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     11:02AM  1   Defendant's 115.  So, you've been working on the separation

     11:02AM  2   agreement and you're copied on a couple of e-mails where

     11:02AM  3   Mr. Weston is looking into -- he's looking into the Argenta

     11:02AM  4   patent and Chariker-Jeter and a bunch of other stuff and then

     11:02AM  5   we now come up to February and you get this communication from

     11:02AM  6   Mr. Tanner where it looks like Mr. Weston has given a business

     11:02AM  7   proposal.  And let's go to the second page so we know what

     11:02AM  8   we're talking about.  This is this business proposal, new

     11:02AM  9   business venture outline brief.  Now, had Mr. Weston discussed

     11:02AM 10   this with you before?

     11:02AM 11   A.  Not at all.  This came completely unannounced, out of the

     11:02AM 12   blue, certainly to me and to Mr. Tanner as well.

     11:02AM 13   Q.  All right.  And I'd spoke with you yesterday a little bit

     11:02AM 14   and I just want to revisit this.  There was a statement that

     11:02AM 15   Mr. Weston made in this business proposal about the company

     11:02AM 16   not needing his services anymore and at this time were you of

     11:03AM 17   the mind if there was any way Mr. Weston could kind of pick

     11:03AM 18   the pieces back up together of the business proposal he was

     11:03AM 19   supposed to be working on per the board's instructions and

     11:03AM 20   move forward with that?

     11:03AM 21   A.  There was no way.  We were firmly on the path of

     11:03AM 22   separation and so that -- that made no sense.

     11:03AM 23   Q.  You had and I think you wrote that there was a choice he

     11:03AM 24   could do his job or leave.  Did you see under the

     11:03AM 25   circumstances whether he was committed to doing his job or
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     11:03AM  1   whether he was committed to leaving?

     11:03AM  2   A.  I think I absolutely believed that his best interests

     11:03AM  3   because of all of these family forces pushing him to Southern

     11:03AM  4   California that that was the only reason thing for him to do

     11:03AM  5   was to leave and move to Southern California, so that he might

     11:03AM  6   reconsider doing the business plan really that was

     11:03AM  7   inconceivable to me.

     11:03AM  8   Q.  Let's go back to the first page of this document because

     11:03AM  9   this document has been discussed before.  Now, you weren't

     11:04AM 10   present earlier in the case when Mr. Weston was questioned

     11:04AM 11   about this document, were you?

     11:04AM 12   A.  No, I was not.

     11:04AM 13            MR. SADLER:  Do we have that trial testimony of

     11:04AM 14   Mr. Weston?

     11:04AM 15   BY MR. SADLER:

     11:04AM 16   Q.  There was an issue about these handwritten notes and I

     11:04AM 17   want to kind of get us all focused on that because -- If we

     11:04AM 18   could go to the very top so we can see.  All right.  This is

     11:04AM 19   from the trial testimony of Mr. Richard Weston.  Seems like

     11:04AM 20   it's been quite a while ago.  He was asked about this

     11:04AM 21   Defendant's Exhibit 115 and he was asked about the

     11:04AM 22   handwriting.  And as we see that he didn't -- there were

     11:04AM 23   questions about you don't know of any way we can figure out

     11:04AM 24   when this handwriting was put there, do you?  And, of course,

     11:04AM 25   Mr. Weston didn't put it there.  He didn't know.  So, I need
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     11:04AM  1   to ask you about these notes because, apparently, it's of

     11:04AM  2   concern to my colleagues at KCI about these handwritten notes.

     11:05AM  3   Were you ever asked in your deposition about this document

     11:05AM  4   Defendant's Exhibit 115?

     11:05AM  5            MR. SADLER:  If we can go back to that.

     11:05AM  6   BY MR. SADLER:

     11:05AM  7   Q.  Were you asked about this?

     11:05AM  8   A.  Yes, I was.

     11:05AM  9   Q.  And who was asking the questions?

     11:05AM 10   A.  Mr. Larry Macon was asking the question.

     11:05AM 11   Q.  And did Mr. Macon ask you not only about this document but

     11:05AM 12   did he ask you about these very same handwritten notes?

     11:05AM 13   A.  Yes, he did.

     11:05AM 14   Q.  And what did you tell him?

     11:05AM 15   A.  I said that's my handwriting.

     11:05AM 16   Q.  Okay.  So, we already knew, these are your handwritten

     11:05AM 17   notes.  Right, sir?

     11:05AM 18   A.  Definitely.

     11:05AM 19   Q.  No mystery.  Well, let's see what they say.  Let's sort of

     11:05AM 20   highlight them.  And did you make these notes on this document

     11:05AM 21   after you got it?

     11:05AM 22   A.  Yes, I did.

     11:05AM 23   Q.  And it talks about you making some comments to some of the

     11:06AM 24   items discussed you write there "Medela is not willing to

     11:06AM 25   enter into venture financing".  Do you see that?
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     11:06AM  1   A.  Yes, I do.

     11:06AM  2   Q.  Was that a true statement?

     11:06AM  3   A.  It was clear in the memo and I emphasized it in my

     11:06AM  4   handwriting.

     11:06AM  5   Q.  And then there's a statement there about nothing more to

     11:06AM  6   add to this package.  Was the severance package basically put

     11:06AM  7   together at this point?

     11:06AM  8   A.  Yes.  It would have been just about complete.

     11:06AM  9   Q.  And at that point Medela wasn't willing to add anything

     11:06AM 10   else to it, were they?

     11:06AM 11   A.  That's what I -- certainly, these are notes that I got

     11:06AM 12   from talking with Urs Tanner and that was clear.  He said no

     11:06AM 13   more.

     11:06AM 14   Q.  All right.  And there's a reference down here because

     11:06AM 15   there was some concern expressed about when these notes were

     11:06AM 16   made.  It says "wants Richard to join video conference 9:30,

     11:06AM 17   2-11-02.  Do you see that?

     11:06AM 18   A.  Yes, I do.

     11:06AM 19   Q.  Following this exchange of emails was there, in fact, a

     11:06AM 20   video conference set up where you all could talk about how

     11:06AM 21   this separation is going to work and the transition going

     11:07AM 22   forward?

     11:07AM 23   A.  Yes.  That was a video conference I believe the next

     11:07AM 24   Monday, whatever the 11th was, and we had video conference

     11:07AM 25   facilities and it's a way of talking between our facility and
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     11:07AM  1   the facility in Switzerland and I believe initially it was

     11:07AM  2   myself, Joe Hoffman, and Urs Tanner on the Swiss end making

     11:07AM  3   sure that we saw how the separation agreement was coming

     11:07AM  4   together and now he says that he wants Richard to join that

     11:07AM  5   video conference.

     11:07AM  6   Q.  Now, when you read -- I take it even though you saw that

     11:07AM  7   Mr. Tanner had already rejected it, did you go ahead and read

     11:07AM  8   this business proposal document, let's go back to it, the next

     11:07AM  9   page, that you got?

     11:07AM 10   A.  Yes, I did.

     11:07AM 11   Q.  And you see there in the middle there is a -- there's a

     11:07AM 12   reference to litigation.  If we could just highlight that

     11:07AM 13   paragraph.

     11:07AM 14            Now, in your past experiences working with GTE,

     11:07AM 15   working with TRW and Norton, had you had occasion as a

     11:07AM 16   business manager, as a general manager, to either draft up

     11:07AM 17   yourself or oversee others drafting up business proposals?

     11:08AM 18   A.  Business proposals?  Yes.

     11:08AM 19   Q.  Had you, in fact, built that TRW and Norton business,

     11:08AM 20   basically, from the ground up?

     11:08AM 21   A.  I did.  I was the first employee and I recruited people

     11:08AM 22   out of Norton or TRW and I hired from the outside.

     11:08AM 23   Q.  Drawing on your experience over the years as a

     11:08AM 24   businessman, what would be your view about someone who would

     11:08AM 25   bring you a business proposal a key feature of which would be
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     11:08AM  1   to get in a gigantic lawsuit with a company?

     11:08AM  2   A.  That's a really bad idea.

     11:08AM  3   Q.  Is that something you ever would have dreamed of agreeing?

     11:08AM  4   A.  No.  Not a chance.

     11:08AM  5   Q.  Notwithstanding that, here we are.  Now, sir, let's talk

     11:08AM  6   about the separation agreement, defendant's 116.  And we've

     11:08AM  7   covered most of the details but there are a couple of more and

     11:08AM  8   then we need to move on.  This is the separation agreement

     11:08AM  9   that you and the company signed with Mr. Weston, did you not?

     11:08AM 10   A.  Yes.  Dated March the 1st, 2002.

     11:09AM 11   Q.  All right.  And I reviewed this in detail with Mr. Weston

     11:09AM 12   but I'll just ask you:  The day he walked out the door, did

     11:09AM 13   you or anybody else from the company hand him $400,000?

     11:09AM 14   A.  No.  He would have walked out of the door with his -- his

     11:09AM 15   car, his laptop, and his cell phone.

     11:09AM 16   Q.  And he would be expecting a paycheck per this first

     11:09AM 17   paragraph that talked about he was going to get salary

     11:09AM 18   continuation.  Right, sir?

     11:09AM 19   A.  In the next two weeks.

     11:09AM 20   Q.  It has been suggested in this case, and you were here in

     11:09AM 21   opening statement so I think you heard this, that this whole

     11:09AM 22   separation agreement was really about providing seed money to

     11:09AM 23   Mr. Weston to start a new business.  Is that what this was all

     11:09AM 24   about?

     11:09AM 25   A.  This was, from my perspective, what this was all about was
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     11:09AM  1   acknowledging a special situation.  He's a long service

     11:09AM  2   employee.  He built the business.  That deserves an amount of

     11:09AM  3   consideration and Medela's a generous company.  Beyond that, I

     11:09AM  4   am extremely interested in not having him come in and compete

     11:10AM  5   in the base business which is the breastfeeding business and

     11:10AM  6   that's what the -- that non-compete was all about.

     11:10AM  7   Q.  In fact, had Mr. -- when Mr. Weston left and had he run

     11:10AM  8   into trouble starting any kind of business, what would have

     11:10AM  9   been the natural fallback for him as a line of business to go

     11:10AM 10   into?

     11:10AM 11   A.  What he was good at.  Breastfeeding.

     11:10AM 12   Q.  And is that what you were concerned about?

     11:10AM 13   A.  Absolutely.

     11:10AM 14   Q.  And the $100,000 you paid for purposes of getting that

     11:10AM 15   non-compete, the $100,000 that you held for two years, was

     11:10AM 16   that seed money for Mr. Weston to start a new business?

     11:10AM 17   A.  He wasn't going to get it until the -- until 2000 --

     11:10AM 18   February, March 1st, or February 28th of 2004, so if he was

     11:10AM 19   starting a business in 2002, that's not money that he had.

     11:10AM 20   Q.  Now, as part of this -- and let me ask you, I mean, you're

     11:10AM 21   a businessman, this is a binding contract, isn't it?

     11:10AM 22   A.  We all signed it.

     11:11AM 23   Q.  And you make promises, you, the company, and Mr. Weston

     11:11AM 24   makes promises, doesn't he?

     11:11AM 25   A.  That's correct.
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     11:11AM  1   Q.  You promise to pay him these monies and you owed him the

     11:11AM  2   bonus already and he promised to do a bunch of things

     11:11AM  3   including stay away from working for your competitors, didn't

     11:11AM  4   he?

     11:11AM  5   A.  That's correct.

     11:11AM  6   Q.  And one of the other things that was negotiated in here,

     11:11AM  7   if we could turn to paragraph 4 on page 5, was this new

     11:11AM  8   business venture.  Paragraph A and B.  And let's talk about

     11:11AM  9   that for a moment.  As of this time, did you know what kind of

     11:11AM 10   business, what kind of job Mr. Weston had waiting for him out

     11:11AM 11   in California?

     11:11AM 12   A.  I did not and I don't believe the company knew.

     11:11AM 13   Q.  What did he ask in the way of an additional term in this

     11:11AM 14   contract to help him if he was going to try to start some kind

     11:11AM 15   of business?

     11:11AM 16   A.  He wanted from Medela a couple of things.  You see 2 --

     11:11AM 17   the number $200,000.  That would be an account receivable

     11:11AM 18   maximum should he buy a product from us and also if he bought

     11:12AM 19   product from us wanted 120 day terms.  He also was not

     11:12AM 20   specific on the kind of products that he would be allowed to

     11:12AM 21   buy, so it's -- it's not marked pumps.  It's just marked

     11:12AM 22   products.  So, it's anything that Medela makes.

     11:12AM 23   Q.  And, again, as part of this horse trade where he's going

     11:12AM 24   to agree not to compete and you're going to agree to make

     11:12AM 25   these payments, were you okay agreeing to this?
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     11:12AM  1   A.  Yeah.  Sure.  I wanted it to be successful.  Number one,

     11:12AM  2   as an individual, I would wish him success.  Two, I would want

     11:12AM  3   him to have a successful business so he doesn't go into

     11:12AM  4   breastfeeding.

     11:12AM  5   Q.  Now, there's been some suggestion that there's some kind

     11:12AM  6   of unique or unprecedented nature about paying severance to

     11:12AM  7   executives.  I need to talk to you about that.  In your past

     11:12AM  8   experience as a businessman, how common is it for senior

     11:12AM  9   executives, managers of the company, to be paid some kind of

     11:12AM 10   severance or separation payment when they leave, especially

     11:12AM 11   after they've been with the company many years?

     11:12AM 12   A.  Very common.

     11:13AM 13   Q.  And have you as part of this --

     11:13AM 14            MR. SADLER:  If we could turn to Defendant's Exhibit

     11:13AM 15   281 briefly.

     11:13AM 16   BY MR. SADLER:

     11:13AM 17   Q.  And if we could just -- there you go.  Just maybe

     11:13AM 18   highlight the -- that very first paragraph.  Have there been

     11:13AM 19   several other occasions on which Medela has entered into

     11:13AM 20   separation agreements, severance agreements with executives,

     11:13AM 21   managers, and paid them substantial severance?

     11:13AM 22   A.  Yes.  Both before I joined the company and during my

     11:13AM 23   tenure with the company.

     11:13AM 24   Q.  All right.  And here we have an example of a separation

     11:13AM 25   agreement back in '97 with a gentlemen by the name of Gotthilf
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     11:13AM  1   Weineger.  Do you see that?

     11:13AM  2   A.  I do see that.

     11:13AM  3   Q.  Who is he?  Just briefly.

     11:13AM  4   A.  He was maybe the number one employee of the company.  He

     11:13AM  5   was the original president of Medela Incorporated.

     11:13AM  6   Q.  And you say the number one.  What do you mean by -- you

     11:13AM  7   mean like the top guy or what do you mean?

     11:14AM  8   A.  He was the top guy and I believe he's Swiss in origin and

     11:14AM  9   I believe he came from Switzerland to found Medela, Inc. in

     11:14AM 10   the United States and then the number three employee to be

     11:14AM 11   hired was Mr. Richard Weston.

     11:14AM 12   Q.  And there's some other severance agreements and we'll just

     11:14AM 13   do this very quickly.  If we can turn in the document to the

     11:14AM 14   one labeled mink 23177.  It's about six or seven pages in.

     11:14AM 15            MR. SADLER:  Mink.  I'm sorry.  23177.  It's a letter

     11:14AM 16   to Joan Liscenbe.

     11:14AM 17   BY MR. SADLER:

     11:14AM 18   Q.  There we go.  If we can highlight that top about a third

     11:14AM 19   of it, is this another example going back to '99 that is a

     11:15AM 20   severance agreement that Medela reached with one of its

     11:15AM 21   department managers.  Here it is Ms. Liscenbe?

     11:15AM 22   A.  Yes, it is.

     11:15AM 23   Q.  All right.  If we turn over a couple of more pages.  Do

     11:15AM 24   you know Ms. Debra Kurtz?

     11:15AM 25   A.  Yes.  I released Debra Kurtz.
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     11:15AM  1   Q.  There we go.  If we can just highlight that, maybe about

     11:15AM  2   the first three quarters of it.  Was Ms. Kurtz paid a

     11:15AM  3   severance?

     11:15AM  4   A.  Yes, she was.

     11:15AM  5   Q.  Now, when you say severance like you did with Mr. Weston

     11:15AM  6   and these and there's a couple of others, do you count the

     11:15AM  7   bonus if the bonus is owed under the bonus plans?

     11:15AM  8   A.  No, because it's not part of severance.  That would make

     11:15AM  9   no more sense than including past salary in the severance

     11:15AM 10   agreement.

     11:15AM 11   Q.  All right.  Let's go, if we can, to the demonstrative,

     11:15AM 12   please, of the Medela severance payments and just take a look

     11:15AM 13   at this.  All right.  Are these that we have now in front of

     11:15AM 14   us -- In the past I guess this goes back almost ten years,

     11:15AM 15   nine years.  Are these executives, managers of Medela,

     11:16AM 16   including Mr. Weston, who have been paid severance when they

     11:16AM 17   departed from the company?

     11:16AM 18   A.  That's what this list is, yes.

     11:16AM 19   Q.  And we see that Mr. Weineger, he is certainly number one

     11:16AM 20   in terms of amount, what did he get there?  About -- a little

     11:16AM 21   over 4 and-a-half million dollars?

     11:16AM 22   A.  4.4 million as a severance package.

     11:16AM 23   Q.  And there is a gentlemen by the name of Robert Graumman.

     11:16AM 24   Who is he?

     11:16AM 25   A.  He was the president of Medela immediately preceding me.
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     11:16AM  1   Q.  It looks like he worked for the company only two years and

     11:16AM  2   was paid about $281,000.  Is that right?

     11:16AM  3   A.  That's correct.

     11:16AM  4   Q.  And we have other examples which we don't need to dwell

     11:16AM  5   on.  But, basically, sir, was there anything out of the

     11:16AM  6   ordinary in terms of paying Mr. Weston's severance other than

     11:16AM  7   you wanted the non-compete and that did have to be paid for

     11:16AM  8   separately?

     11:16AM  9   A.  That's correct.

     11:16AM 10   Q.  Let's move on now to another subject.  There was a

     11:17AM 11   consulting agreement, was there not, that came out of this

     11:17AM 12   separation of Mr. Weston from the company, wasn't there?

     11:17AM 13   A.  Yes, there was.

     11:17AM 14   Q.  And whose idea was it to have a consulting agreement?

     11:17AM 15   A.  This was my idea.

     11:17AM 16   Q.  Let's turn to defendant's 62, please.  Now, you had

     11:17AM 17   already reached the separation agreement with Mr. Weston, had

     11:17AM 18   you not?

     11:17AM 19   A.  Yes.

     11:17AM 20   Q.  So, why have a consulting agreement?

     11:17AM 21   A.  I was interested in -- I had just lost the -- the head of

     11:17AM 22   the suction division and I'm very interested in sort of

     11:17AM 23   getting out of his head every idea that he might have had that

     11:17AM 24   we could still use to start the suction division.  I've got to

     11:17AM 25   replacement him and I would like a document that I can give to
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     11:17AM  1   his replacement as a starting point.

     11:17AM  2   Q.  As part or as the work for his -- his consulting services,

     11:17AM  3   did he create such a document?

     11:17AM  4   A.  Yes, he did.

     11:17AM  5   Q.  And is this the so-called road map to suction that you've

     11:17AM  6   heard discussed about?

     11:18AM  7   A.  Yeah.  I think that was my words.

     11:18AM  8   Q.  Okay.  And you talked about a replacement.  Who ultimately

     11:18AM  9   replaced Mr. Weston?

     11:18AM 10   A.  Bernie Laurel and that took about a year until he actually

     11:18AM 11   was in the job.

     11:18AM 12   Q.  How important was it for you to have Mr. Weston compile

     11:18AM 13   all the information that he had been working on from whatever

     11:18AM 14   sources at that time?

     11:18AM 15   A.  That was worth an amount of money to me to make sure that

     11:18AM 16   I had a starting place that I could give to -- I didn't know

     11:18AM 17   Mr. Laurel at the time, but the person who was going to take

     11:18AM 18   his position.

     11:18AM 19   Q.  And as of this time, what was the status of this business

     11:18AM 20   plan that the board had asked a year and two months earlier be

     11:18AM 21   prepared?  What was going on with that?

     11:18AM 22   A.  Nothing.  It was dead.

     11:18AM 23   Q.  Now, did there come a time when we come forward in this

     11:18AM 24   frame that you became aware that Mr. Weston had started a

     11:18AM 25   business and wanted to buy pumps from your company?
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     11:18AM  1   A.  Yeah.  I believe he started a business in the late spring

     11:19AM  2   and we put together what was known as a purchase agreement

     11:19AM  3   before -- so we had a clear agreement before we sold him

     11:19AM  4   product.

     11:19AM  5   Q.  All right.  That's defendant's 117.  If we could pull that

     11:19AM  6   up.  And if we could go to the first page, please.  Now,

     11:19AM  7   the -- we talked earlier that in the separation agreement

     11:19AM  8   Mr. Weston negotiated with you this idea if he went into a

     11:19AM  9   business and if he bought products he could take as long as

     11:19AM 10   120 days to pay up to a $200,000 limit.  Is that right?

     11:19AM 11   A.  Those -- Yes.  Those were part of the separation

     11:19AM 12   agreements.

     11:19AM 13   Q.  Were those terms then folded into this purchase agreement?

     11:19AM 14   A.  Yes.  They and there were other terms in the purchase

     11:19AM 15   agreement.

     11:19AM 16   Q.  Were there other terms negotiated in the purchase

     11:19AM 17   agreement that were helpful to him in terms of price discounts

     11:19AM 18   and other things?

     11:19AM 19   A.  Yes.  It was stipulated in the purchase agreement that he

     11:19AM 20   could buy at 40% below our catalog prices for pumps and 25%

     11:20AM 21   below catalog prices for other accessories.

     11:20AM 22   Q.  Now, did you put a cap on that?

     11:20AM 23   A.  The -- he could -- it's called accounts receivable and he

     11:20AM 24   couldn't have an outstanding accounts receivable above

     11:20AM 25   $200,000 at any given time, we wouldn't ship more product if
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     11:20AM  1   he had that outstanding balance.

     11:20AM  2   Q.  Did you understand this was basically a start up from

     11:20AM  3   scratch business?

     11:20AM  4   A.  That was my understanding, yes.

     11:20AM  5   Q.  What idea did that play in putting a cap on what he could

     11:20AM  6   order?

     11:20AM  7   A.  If he wasn't getting paid for his product, for example,

     11:20AM  8   then he wouldn't be in a position be able to pay us and so

     11:20AM  9   ultimately we would be held with uncollectible receipts.

     11:20AM 10   Q.  Now, in terms of your agreement with Mr. Weston's company,

     11:20AM 11   is this it?  Is there any other purchase agreement out there

     11:20AM 12   other than this one?

     11:21AM 13   A.  No.  No.  This is the one that's -- that was signed on

     11:21AM 14   July 5th of 2002.

     11:21AM 15   Q.  Now, there's another company out there called National

     11:21AM 16   Wound Care.  Are you familiar with them?

     11:21AM 17   A.  I'm somewhat familiar with them, yes.

     11:21AM 18   Q.  And do you sell pumps to National Wound Care?

     11:21AM 19   A.  Yes, we do.

     11:21AM 20   Q.  Do you have a purchase agreement with them?

     11:21AM 21   A.  Yes, we do.

     11:21AM 22   Q.  Well, let's take a look then at a particular provision.

     11:21AM 23   If we could go to -- Well, let's see.  I believe it's

     11:21AM 24   paragraph 6.

     11:21AM 25            MR. MACON:  What exhibit number is that?
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     11:21AM  1            MR. SADLER:  I'm sorry.  I thought I had said.

     11:21AM  2            THE COURT:  This 117?

     11:21AM  3            MR. SADLER:  Yeah.  We're still on Defendant's

     11:21AM  4   Exhibit 117.

     11:21AM  5            MR. MACON:  Thanks very much.  No, sir, I don't think

     11:21AM  6   you --

     11:21AM  7            MR. SADLER:  No, that's not the one.  If I may have

     11:21AM  8   just a moment, Your Honor.  I've lost my place.

     11:21AM  9            MR. MACON:  That's two, Your Honor.

     11:21AM 10            MR. SADLER:  I'm burning up my time.  I'm going to

     11:21AM 11   have to hurry.

     11:21AM 12            THE COURT:  That's right.

     11:21AM 13            MR. SADLER:  Moments pass so quickly, do they not,

     11:22AM 14   Your Honor?

     11:22AM 15            THE COURT:  They do.  They do.

     11:22AM 16            MR. SADLER:  Paragraph 11 (b).  Excuse me.  I lost my

     11:22AM 17   place.  There we go.

     11:22AM 18   BY MR. SADLER:

     11:22AM 19   Q.  Now, tell the jury why is it that you had any interest in

     11:22AM 20   putting in this purchase agreement that you had with BlueSky a

     11:22AM 21   provision that bound Mr. Weston's company not to infringe with

     11:22AM 22   any product they were going to buy with you?

     11:22AM 23   A.  There were a number of factors that would go to this.  We

     11:22AM 24   met with KCI.  They made it very clear they were going to

     11:22AM 25   defend their patents.  We knew from the purchase -- the
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     11:22AM  1   business plan that -- proposal that Richard Weston had given

     11:22AM  2   on February the 5th that and even the Chariker-Jeter and some

     11:22AM  3   of the other things, there was a pretty high likelihood that

     11:22AM  4   the business that he was proposing to us which we rejected

     11:22AM  5   was, in fact, the business he was interested in and so we were

     11:23AM  6   very, very interested that we didn't want to get dragged in --

     11:23AM  7   we liked him as a customer, but we didn't get want to get

     11:23AM  8   pulled into a lawsuit with KCI or actually anyone else and so

     11:23AM  9   that's why this provision was inserted.

     11:23AM 10   Q.  All right.  And as of this time, had you sold him any

     11:23AM 11   pumps or products?

     11:23AM 12   A.  No.  They -- we were not going to sell him anything until

     11:23AM 13   this agreement was signed.

     11:23AM 14   Q.  We need to now talk about this because one of the issues

     11:23AM 15   in the case is an allegation that Medela, the company that

     11:23AM 16   you're presiding over here in the United States, conspired

     11:23AM 17   with Mr. Weston's company to infringe a patent and has

     11:23AM 18   encouraged or helped him to infringe a patent and so we need

     11:23AM 19   to talk about that.

     11:23AM 20            And my question, sir, is did you take steps, any kind

     11:23AM 21   of steps to ensure, satisfy yourself that whatever Mr. Weston

     11:23AM 22   was doing with your product it wouldn't be an infringement?

     11:24AM 23   What did you do?

     11:24AM 24   A.  We went to outside counsel, they are the experts, and we

     11:24AM 25   asked them to review the product that Mr. Weston was selling
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     11:24AM  1   in relation to the KCI patents.  We asked them to interview

     11:24AM  2   KCI individuals to look at the prior art.  Basically, to give

     11:24AM  3   us an expert opinion as to whether our doing business with

     11:24AM  4   KCI -- with BlueSky was going to cause us a problem with KCI

     11:24AM  5   and Argenta and the other patents held by KCI.

     11:24AM  6   Q.  All right.  Let me back up there because I want to get

     11:24AM  7   this sequence down.  You knew, did you not, from these --

     11:24AM  8   these two January e-mails that I mentioned, the one about the

     11:24AM  9   meeting with Donna Lockhart and the one where Mr. Weston

     11:24AM 10   circulated this Chariker-Jeter, you knew he was interested in

     11:24AM 11   this prior art that related to the patents that KCI had under

     11:24AM 12   license, didn't you?

     11:24AM 13   A.  I presume that's why he looked at them.

     11:25AM 14   Q.  I know you're not an expert but from your background as a

     11:25AM 15   patent holder, did it cause you any concern that he was going

     11:25AM 16   to go into a business that was solely based on prior art and

     11:25AM 17   publications before anybody's patent?  Did that concern you?

     11:25AM 18   A.  If he truly stayed with the prior art, then it should be

     11:25AM 19   no problem.

     11:25AM 20   Q.  And did you understand that as early as January of 2002

     11:25AM 21   that Mr. Weston had requested a letter from the company's law

     11:25AM 22   firm on this subject?

     11:25AM 23   A.  Yes.  He -- I think in January -- the 17th he asked our

     11:25AM 24   law firm that he -- intellectual property law firm that we've

     11:25AM 25   been working with literally as long as Medela, Inc. has been
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     11:25AM  1   in the U.S. and I've known these guys for five years, he asked

     11:25AM  2   them for an opinion on whether this article, the teachings of

     11:25AM  3   this article, Chariker-Jeter, had any interference problems

     11:25AM  4   with the patents that Argenta held by KCI.  He asked them that

     11:25AM  5   in January.

     11:25AM  6   Q.  Let me interrupt you because I want to be clear.  As of

     11:26AM  7   the time you're signing the purchase agreement with him in

     11:26AM  8   July 2002, did you know that the law firm had provided an

     11:26AM  9   opinion to the company on the subject earlier that year in

     11:26AM 10   January?

     11:26AM 11   A.  Yes.  The sequence was we got the opinion in January and

     11:26AM 12   the purchase agreement was signed in July.

     11:26AM 13   Q.  All right.  Well, let's look at first at this January --

     11:26AM 14   defendant's 388.  And this is the January 25 letter.  And if

     11:26AM 15   we could first just blow up just everything down to dear

     11:26AM 16   Mr. Weston so we can understand what we're talking about,

     11:26AM 17   please.  Just down to dear Mr. Weston.  All right.  And just

     11:26AM 18   focusing in on that.  If you could come up a little bit.

     11:26AM 19   We're losing a little bit at the top.  There we go.  You

     11:26AM 20   recognize who these lawyers are?

     11:26AM 21   A.  I know them well.

     11:26AM 22   Q.  All right.  Is this the firm that Medela had, in fact,

     11:26AM 23   been using as its patent counsel for a number of years?

     11:26AM 24   A.  Probably twenty years with Medela Incorporated.

     11:27AM 25   Q.  Do you still use them?
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     11:27AM  1   A.  We still use them.

     11:27AM  2   Q.  And so on January 25th of -- Mr. Velasquez of the Baniak

     11:27AM  3   firm wrote to Mr. Weston at the company looking into this

     11:27AM  4   whole Argenta wound treatment patent evaluation and you were

     11:27AM  5   aware of that, were you not, sir, at the time you signed the

     11:27AM  6   purchase agreement later on that year?

     11:27AM  7   A.  Yes, I was.

     11:27AM  8   Q.  All right.  If we can now turn -- this is a lengthy letter

     11:27AM  9   and I don't need to show it all to you.  But let's turn to

     11:27AM 10   page 13 of the letter.  And this is a letter that you reviewed

     11:27AM 11   in the time period leading up to deciding whether to sign a

     11:27AM 12   purchase agreement with Mr. Weston's company?

     11:27AM 13   A.  Yes.  This was important to evaluating whether we wanted

     11:27AM 14   to do a contract with Richard Weston.

     11:27AM 15   Q.  All right.  Now, if we could highlight the first two

     11:27AM 16   paragraphs under discussion.  Now, this is January 2002.

     11:28AM 17   Mr. Weston is still an employee of your company?

     11:28AM 18   A.  Yes, he is.

     11:28AM 19   Q.  BlueSky doesn't exist, you're not selling anybody pumps --

     11:28AM 20   to BlueSky, are you?

     11:28AM 21   A.  No, we're not.

     11:28AM 22   Q.  All right.  So, it says here, and if we could highlight

     11:28AM 23   with the yellow, accordingly.  Is this the conclusion that the

     11:28AM 24   lawyers provided to the company about whether if you're

     11:28AM 25   involved in the drainage business based on Chariker-Jeter
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     11:28AM  1   whether that would be a problem under the KCI patents?

     11:28AM  2   A.  That was the point -- that was the question they were to

     11:28AM  3   answer.

     11:28AM  4   Q.  All right.  If we could just highlight where it says

     11:28AM  5   accordingly.  The cursor appears to have a mind of its own.

     11:28AM  6   Is this the conclusion you relied upon in making a decision as

     11:28AM  7   a businessman that you were okay to sign a purchase agreement

     11:28AM  8   with BlueSky?

     11:28AM  9   A.  Yes.  It specifically speaks about vacuum apparatus which

     11:29AM 10   is the product that we were interested in supplying.

     11:29AM 11   Q.  Now, I mentioned that you have some experience with

     11:29AM 12   patents as an inventor, but I assume as president of the

     11:29AM 13   company you would think it far more preferable to have

     11:29AM 14   competent patent lawyers look at this as opposed to you

     11:29AM 15   studying the patents and reading a bunch of cases and coming

     11:29AM 16   to a conclusion?

     11:29AM 17   A.  I would absolutely agree with this.

     11:29AM 18   Q.  All right.  So, you had this as of January.  You put in

     11:29AM 19   the purchase agreement which we just saw a specific promise by

     11:29AM 20   Mr. Weston not to infringe.  Now, later on in the summer of

     11:29AM 21   2002 did you get something in writing from Mr. Weston

     11:29AM 22   expressing his view about what he was going to go into a

     11:29AM 23   business that might infringe or not?

     11:29AM 24   A.  Yeah.  He sent an e-mail in August and that -- in that

     11:29AM 25   e-mail he made a specific statement that said something to the
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     11:29AM  1   effect that our strategy does not involve -- our strategy

     11:29AM  2   meaning BlueSky -- does not involve infringing anyone's

     11:30AM  3   patents or words to that effect.

     11:30AM  4   Q.  Let's look at that.  Defendant's 195.  And, in fact, let's

     11:30AM  5   -- Let's highlight the to and from and then the first

     11:30AM  6   paragraph, if we can.  So, this is from Mr. Weston to you

     11:30AM  7   barely a month after you signed the purchase agreement.

     11:30AM  8   Right?

     11:30AM  9   A.  It's a -- Yeah.  August 9th.

     11:30AM 10   Q.  And he's talking about seeing you and Michael.  Is that

     11:30AM 11   Mr. Larsen?

     11:30AM 12   A.  That's -- Yes.  And Symphony, that's the big road show.

     11:30AM 13   Q.  Symphony is that computer controlled breast pump you were

     11:30AM 14   talking about earlier?

     11:30AM 15   A.  And we happened to be on the west coast and he came to the

     11:30AM 16   launch.

     11:30AM 17   Q.  Now, if we will go down to the paragraph that says my

     11:30AM 18   approach, of course.  And there's a statement there, the third

     11:30AM 19   sentence that begins the strategy employed by BlueSky.  Do you

     11:31AM 20   see that?  The strategy employed by BlueSky does not involve

     11:31AM 21   violation of any patent.  And that's something Mr. Weston was

     11:31AM 22   representing to you in writing in August of 2002, wasn't he?

     11:31AM 23   A.  He and Mr. Tanner.

     11:31AM 24   Q.  All right.  And so as of this time you have an opinion

     11:31AM 25   from your long time patent counsel back in January that if all
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     11:31AM  1   someone is doing is following Chariker-Jeter, that's not a

     11:31AM  2   problem.  You have that, don't you, sir?

     11:31AM  3   A.  Yes, we do.

     11:31AM  4   Q.  You also have Mr. Weston's company's promise in writing

     11:31AM  5   under a binding contract that they're not going to infringe.

     11:31AM  6   You have that, don't you?

     11:31AM  7   A.  Signed.

     11:31AM  8   Q.  Yes, sir.  It's signed.  You have that, don't you?

     11:31AM  9   A.  Yes, we do.

     11:31AM 10   Q.  You have this e-mail.  I assume did you ask him to send

     11:31AM 11   you an e-mail saying I'm not going to infringe?

     11:31AM 12   A.  No.  That was his e-mail.

     11:31AM 13   Q.  All right.  And did there come a time later when some

     11:31AM 14   events transpired that you went back to Mr. Baniak and his law

     11:31AM 15   firm and asked them to take yet another look at this issue?

     11:32AM 16   A.  Yes.  In 2004 we had asked this long time intellectual

     11:32AM 17   property firm to really look at what BlueSky was doing.  So,

     11:32AM 18   we asked them and they reported on --

     11:32AM 19   Q.  Hold on.  Let me stop you there.  I want to get the

     11:32AM 20   sequence.  Let's put up the -- the timeline on this so we can

     11:32AM 21   get our dates straight.  The other timeline.  All right.

     11:32AM 22   Let's -- Let's get our -- All right.  So, back in January

     11:32AM 23   you've got the first letter from the lawyers.  And then next

     11:32AM 24   we have the purchase agreement.  Next we have this e-mail that

     11:32AM 25   Mr. Weston sends you.  All right.  Now, Mr. Weston -- you
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     11:32AM  1   actually start shipping him product and then later in the

     11:32AM  2   fall, if we can go to the next item, he actually starts

     11:33AM  3   selling to other people, doesn't he?

     11:33AM  4   A.  Yes.

     11:33AM  5   Q.  Now, the next event, which oddly enough, is at the bottom,

     11:33AM  6   is this little event of you get sued, don't you?

     11:33AM  7   A.  Yes.

     11:33AM  8   Q.  You get sued in August of 2003.  And so let's come

     11:33AM  9   forward.  Is there a time period in January, about four months

     11:33AM 10   after the lawsuit is filed, where some other information came

     11:33AM 11   to your attention that caused you to think, well, maybe let's

     11:33AM 12   go back to the lawyers and get another opinion?

     11:33AM 13   A.  Yes.  Richard asked for a meeting.  He -- maybe he was

     11:33AM 14   visiting customers.  I can't remember why he was in the

     11:33AM 15   Illinois area and Urs Tanner also to happen be there because I

     11:33AM 16   think there was a sales meeting and so there was a meeting

     11:33AM 17   with Richard and January, February -- early in 2004.

     11:33AM 18   Q.  All right.  Let me ask you about that meeting.  At that

     11:33AM 19   the meeting, you already knew the lawsuit had been filed.  You

     11:34AM 20   got that Fed Ex in August.  That wasn't new news.  Did

     11:34AM 21   Mr. Weston make you aware that he was going to seek some new

     11:34AM 22   regulatory approvals for his kits and device that he was

     11:34AM 23   selling?

     11:34AM 24   A.  Yes.

     11:34AM 25            MR. MACON:  Your Honor, if I may, I wasn't sure and
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     11:34AM  1   I -- I request that he ask Mr. -- I wasn't sure

     11:34AM  2   Mr. Quackenbush was there.  He may have been.  I just didn't

     11:34AM  3   hear that.

     11:34AM  4            THE COURT:  Okay.  If I will just clarify that.

     11:34AM  5   BY MR. SADLER:

     11:34AM  6   Q.  Mr. Quackenbush, were you there when Mr. Weston was asking

     11:34AM  7   you and talking about these things?

     11:34AM  8   A.  Yes, I was there.

     11:34AM  9            MR. MACON:  Thank you, Your Honor.

     11:34AM 10            THE COURT:  Yes, sir.  Thank you.

     11:34AM 11   BY MR. SADLER:

     11:34AM 12   Q.  So, did Mr. Weston make you and Mr. Tanner and I think

     11:34AM 13   even Mr. Laurel at that time aware that he was going to be

     11:34AM 14   seeking some new regulatory approvals for the business he was

     11:34AM 15   in?

     11:34AM 16   A.  Yes.  He advised us of that.

     11:34AM 17   Q.  All right.  Did he also ask you about you all might sell

     11:34AM 18   him one of your later model new digital pumps?

     11:34AM 19   A.  Yes.  I don't think that pump was yet on the market.  It

     11:34AM 20   was to be coming out in some number of months but that was

     11:34AM 21   also a topic of discussion.

     11:34AM 22   Q.  And as of this time January 2004, your contract had been

     11:35AM 23   in place with him starting July of 02.  Was it coming up for

     11:35AM 24   renewal this next July, that is July 2004?

     11:35AM 25   A.  Yes.  The contract for the first period ran two years and
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     11:35AM  1   then it was renewable every year after that.  So, that next

     11:35AM  2   January would have been the first renewal point.

     11:35AM  3   Q.  All right.  So, as of January 2004, you're aware of the

     11:35AM  4   fact that you have been sued, Mr. Weston has now come to you

     11:35AM  5   and said he's interested in getting some new regulatory

     11:35AM  6   approvals for his device, you've got a contract renewal coming

     11:35AM  7   up, he's asking you about buying additional product.  Is it at

     11:35AM  8   that point that you go back to Mr. Baniak's firm and say we'd

     11:35AM  9   like you to take a look at this?

     11:35AM 10   A.  Yes.  It's a -- what -- there's enough -- a number of

     11:35AM 11   things that are taking place.  It looks like maybe there's

     11:35AM 12   some -- maybe Richard will be selling with a different

     11:36AM 13   designation or something.  We just really were not quite sure

     11:36AM 14   but things are changing and so we go back to Baniak and we ask

     11:36AM 15   him, we want you to now have a look at what BlueSky

     11:36AM 16   specifically is doing and you guys are the experts, so he --

     11:36AM 17   he looks at --

     11:36AM 18   Q.  Hold on.  We've got the letter.

     11:36AM 19   A.  All right.  I'm sorry.

     11:36AM 20   Q.  I don't want you testifying from memory.  We've got the

     11:36AM 21   document and we don't need to guess.  Let's look, if we can,

     11:36AM 22   at Defendant's Exhibit 139.  And if we could highlight just

     11:36AM 23   from the top all the way down to dear Urs.  Now, is -- is this

     11:36AM 24   the letter from Mr. Baniak's firm, this one is directed to

     11:36AM 25   Mr. Tanner, related to this new work that you all wanted them
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     11:36AM  1   to do?

     11:36AM  2   A.  This is the report on that -- exactly.  It's the answer to

     11:36AM  3   the question.

     11:36AM  4   Q.  And was this provided to you as president of Medela, Inc.,

     11:36AM  5   as well?

     11:36AM  6   A.  I believe -- I got a copy and Mr. Tanner got a copy.

     11:36AM  7   Q.  All right.  Let's skip quickly and turn to the second page

     11:37AM  8   and we're going to come back to the first page.  If you would,

     11:37AM  9   please, highlight the paragraph this opinion is based on.

     11:37AM 10   Now, yesterday there was a whole series of questions put to

     11:37AM 11   you about Mr. Quackenbush did you investigate this.

     11:37AM 12   Mr. Quackenbush, other than doing something, did you go do

     11:37AM 13   this, did you do that.  Do you remember those questions?

     11:37AM 14   A.  Yes, I do.

     11:37AM 15   Q.  Are you president of a company?

     11:37AM 16   A.  Yes, I am.

     11:37AM 17   Q.  Do have you a business to run?

     11:37AM 18   A.  I have.

     11:37AM 19   Q.  How many employees do you have up there?

     11:37AM 20   A.  About 300 -- about 300.

     11:37AM 21   Q.  Are you a patent lawyer?

     11:37AM 22   A.  No, I'm not.

     11:37AM 23   Q.  So, if the question is who's going to do any

     11:37AM 24   investigating, who's going to look into this issue of what's

     11:37AM 25   going on, should it be you or should it be competent patent
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     11:37AM  1   lawyers hired by the company?

     11:37AM  2   A.  I think it would be prudent to have the patent lawyers.

     11:37AM  3   Q.  Well, let's look at what they did.  They first say this

     11:37AM  4   opinion is based on our understanding of Chariker-Jeter and

     11:37AM  5   Wooding-Scott kits and I know you weren't here but these have

     11:37AM  6   been displayed to us.  Did you understand that those were two

     11:38AM  7   of the kits Mr. Weston was involved selling?

     11:38AM  8   A.  I do understand that, yes.

     11:38AM  9   Q.  Now, back in 2002 when you got the first letter from the

     11:38AM 10   lawyer, did these kits exist?

     11:38AM 11   A.  No, because BlueSky didn't exist at that time.

     11:38AM 12   Q.  All right.  So, that's new.  And so it tells us that they

     11:38AM 13   reviewed the kits, they -- in fact, doesn't it say they

     11:38AM 14   examined them?

     11:38AM 15   A.  Yes.  They took them apart, looked at all the parts.

     11:38AM 16   Q.  They reviewed the literature.  Do you see that?

     11:38AM 17   A.  I see that.

     11:38AM 18   Q.  They had discussions with BlueSky's personnel?

     11:38AM 19   A.  They did the job that they were supposed to do.

     11:38AM 20   Q.  All right.  And, in fact, if we go down a little further,

     11:38AM 21   there's another sentence that says our opinion is further

     11:38AM 22   based.  They looked at the patents.  Isn't that what you

     11:38AM 23   expected them to do?

     11:38AM 24   A.  That's the critical part.

     11:38AM 25   Q.  You had been sued specifically by KCI for patent

                                                      Quackenbush - Cross (Sadler)

                                                                        Page 2878

     11:38AM  1   infringement so you wanted your lawyers to look at that,

     11:38AM  2   didn't you?

     11:38AM  3   A.  We needed to know is there a problem with what -- the way

     11:38AM  4   BlueSky is conducting business.

     11:39AM  5   Q.  And they looked into the prosecution histories, the

     11:39AM  6   prosecution histories the prior art and other things.  Is this

     11:39AM  7   the kind of investigation that you approved as president of

     11:39AM  8   Medela, Inc., that needed to be done to look into this issue?

     11:39AM  9   A.  Just to make sure that we didn't have any problems with

     11:39AM 10   the lawsuit that we were in.

     11:39AM 11   Q.  All right.  Well, let's go back now to the first page

     11:39AM 12   because we understand now what was done in the way of an

     11:39AM 13   investigation and look at the second paragraph there at the

     11:39AM 14   bottom.

     11:39AM 15            Did the lawyers provide you with an opinion that you

     11:39AM 16   as a businessman decided to rely on in terms of whether these

     11:39AM 17   kits would infringe the claims of the '643 Patent?

     11:39AM 18   A.  We relied on this opinion.

     11:39AM 19   Q.  Do you have confidence in the Baniak firm in terms of

     11:39AM 20   relying on them for business decisions you have to make

     11:39AM 21   day-to-day?

     11:39AM 22   A.  I do.  They've known -- they know our business and I

     11:39AM 23   believe they are competent patent attorneys.

     11:39AM 24   Q.  Now, was getting this opinion in March 2004, was it

     11:40AM 25   important to your decision to go ahead and allow the purchase
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     11:40AM  1   agreement with BlueSky to renew this first time it was going

     11:40AM  2   to come up in July 2004?

     11:40AM  3   A.  Yes.  Based on our investigation of the way you -- Richard

     11:40AM  4   was -- BlueSky was doing business, there was no reason not to

     11:40AM  5   renew the contract.

     11:40AM  6   Q.  Did you as a businessman and as president of the company

     11:40AM  7   take steps to ensure that you aren't doing anything to

     11:40AM  8   encourage, to persuade, to help any kind of infringement that

     11:40AM  9   might be going on?

     11:40AM 10   A.  We -- we have no interest in infringement and, yes, we

     11:40AM 11   took steps.

     11:40AM 12   Q.  Did you have any interest in being sued by the company who

     11:40AM 13   had told you three years back they had patents and they would

     11:40AM 14   defend them?

     11:40AM 15   A.  We have no interest being in lawsuits.

     11:40AM 16   Q.  This is a ridiculous question but I need to ask you.  Have

     11:40AM 17   you -- Has anyone at Medela, whether it's Medela, Inc., Medela

     11:40AM 18   AG, have you all conspired with Mr. Weston or BlueSky to do

     11:41AM 19   anything in the way of violating patents or anything like

     11:41AM 20   that?

     11:41AM 21   A.  I have not.  The company has not.  Mr. Tanner has not.  We

     11:41AM 22   have no interest in that.  It's -- We would want to control

     11:41AM 23   the businesses that we're in, not -- and not conspire.  It's

     11:41AM 24   unethical.  We are very ethical company.

     11:41AM 25   Q.  Would you be doing your job as president, responsible for
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     11:41AM  1   350 employees and millions of dollars of business, would you

     11:41AM  2   be doing your job if you were off conspiring with somebody to

              3   violate the patents of the company that had told you they

     11:41AM  4   would defend their patents?

     11:41AM  5   A.  I think that would be irresponsible.  I had an obligation

     11:41AM  6   to certainly to the owners of the company and also the

     11:41AM  7   employees and that would be endangering the security of their

     11:41AM  8   positions and that's not something I do.

     11:41AM  9   Q.  Now, if we could go back to the non-infringement timeline.

     11:41AM 10   One last look.  Even after March 2004, did you go back yet

     11:42AM 11   again to the Baniak firm and have them take yet another look

     11:42AM 12   to see if anything had changed, if they needed to give you any

     11:42AM 13   different advice on doing anything different?

     11:42AM 14   A.  I believe we went back once again in the late summer.

     11:42AM 15   Q.  And this is Defendant's Exhibit 140.  If we could put that

     11:42AM 16   up.  And just highlight, if we can, just that top so we can

     11:42AM 17   see what -- what dates we're dealing with.  Now, again, was

     11:42AM 18   this shared with you, provided to you by Mr. Tanner because

     11:42AM 19   you're president of Medela, Inc.?

     11:42AM 20   A.  Yes.  I received a copy of this.

     11:42AM 21   Q.  And I want to go now to the bottom paragraph of the first

     11:42AM 22   page.  And if you would highlight the very bottom paragraph.

     11:42AM 23   Did they look again at this issue of whether these kits

     11:42AM 24   infringed and whether that was a problem for your company?

     11:43AM 25   A.  They did and they -- they say that the earlier opinions
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     11:43AM  1   that they had given in March, things are still unchanged.

     11:43AM  2   Q.  And, in fact, if we could go to the conclusion of that

     11:43AM  3   sentence, they say neither -- neither of those kits infringe

     11:43AM  4   the '643 Patent.  Was that the advice you got from them in

     11:43AM  5   August 2004?

     11:43AM  6   A.  It's the -- it's -- and it's a reaffirmation of what they

     11:43AM  7   told us in March.

     11:43AM  8   Q.  And did you feel comfortable then continuing the business

     11:43AM  9   relationship and selling pumps, did you think you were doing

     11:43AM 10   anything to encourage anybody to infringe?

     11:43AM 11   A.  No, we did not and we had an expert opinion saying there

     11:43AM 12   were no issues.

     11:43AM 13            MR. SADLER:  I pass the witness, Your Honor.

     11:43AM 14            THE COURT:  Thank you very much.

     11:43AM 15            MR. MACON:  Your Honor, may we approach first?

     11:43AM 16            THE COURT:  Yes.  Well, if we need to -- It's fifteen

     11:43AM 17   until.  I can just let the jury go.

     11:43AM 18            MR. MACON:  That will be fine.  That will be fine,

     11:43AM 19   Your Honor.

     11:43AM 20            THE COURT:  And we will come back at, say, twenty --

     11:43AM 21   twenty after 1:00, ladies and gentlemen.  Twenty after 1:00 we

     11:44AM 22   will start up.  All rise for the jury.  And, Mr. Ramirez, if

     11:44AM 23   you will do us the honors here.

     11:44AM 24       (Jury out.

     11:44AM 25            THE COURT:  You can step down, Mr. Quackenbush.
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     11:44AM  1   Thank you very much.  Everyone please be seated.  Yes.  What

     11:44AM  2   is your concern, sir?

     11:44AM  3            MR. MACON:  The concern is I would like to have the

     11:44AM  4   Court to read the instruction on the expert opinions on Baniak

     11:44AM  5   and I would like for the Court to -- to tell the jury that

     11:44AM  6   they should strike -- he said these were expert opinions.  You

     11:44AM  7   are the expert.  He said that at least three and maybe four

     11:44AM  8   times and we can pull it out of the testimony in direct

     11:44AM  9   contradiction to what you've said --

     11:44AM 10            THE COURT:  I'm going to give the instruction again.

     11:44AM 11   As I understood it, he was talking about these are opinions

     11:45AM 12   you got as a -- as a -- as a business leader.

     11:45AM 13            MR. MACON:  He said these are expert opinions.  He

     11:45AM 14   said they're the experts.  He did that at least three, maybe

     11:45AM 15   four times, Your Honor, and that's directly contrary to what

     11:45AM 16   the Court said.

     11:45AM 17            MR. SADLER:  I think your instruction takes care of

     11:45AM 18   it.

     11:45AM 19            MR. MACON:  I do not.

     11:45AM 20            THE COURT:  Well, I will consider it -- I will at

     11:45AM 21   least give the instruction.

     11:45AM 22            MR. MACON:  Okay.  Thank you.

     11:45AM 23            THE COURT:  And I'll -- I'll make that very clear.

     11:45AM 24   Okay.

     11:45AM 25            MR. MACON:  I am skeptical that we're going to be
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     11:45AM  1   able to close today.

     11:45AM  2            THE COURT:  I am skeptical as well.  I am skeptical

     11:45AM  3   as well.

     11:45AM  4            MR. McCLANAHAN:  I'm still optimistic.

     11:45AM  5            THE COURT:  Your optimism is -- is straining your

     11:45AM  6   credibility, I want you to know.

     11:45AM  7            MR. PARTRIDGE:  Your Honor, another issue.  I have no

     11:45AM  8   comment to offer on whether we will finish today or not.  We

     11:45AM  9   have prepared a draft motion which KCI's considering and I

     11:45AM 10   just wanted to alert you to it in case Your Honor has a

     11:45AM 11   negative reaction to what we have proposed.  I think we're

     11:45AM 12   going to be able to work it out.  I'm talking about the video.

     11:46AM 13   One of the things that we want to do when we present some of

     11:46AM 14   our witnesses, two witnesses in particular, is that we'll have

     11:46AM 15   a demonstrative that will be hard for the jury to see and we

     11:46AM 16   would like to bring in a camera so we can display it.  We're

     11:46AM 17   not going to record it.  We're -- you know, it's just another

     11:46AM 18   mechanism for displaying to the jury what they're seeing a

     11:46AM 19   witness do with some of the materials that we've talked about

     11:46AM 20   in this case.

     11:46AM 21            THE COURT:  Well, if you can work it out with the

     11:46AM 22   other side, I think that will be fine.

     11:46AM 23            MR. PARTRIDGE:  Okay.  Great.

     11:46AM 24            THE COURT:  What I do need you to know, we will

     11:46AM 25   finish up about 5:00, but because we'll be coming back here,
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     11:46AM  1   I'll check with the jury about what they want to do about

     11:46AM  2   Wednesday.  But I -- if you can anticipate what -- what --

     11:46AM  3   what treacherous waters we may get into early Wednesday, I

     11:46AM  4   think we will finish sometime Wednesday.  We will talk about

     11:47AM  5   it at 5:00 o'clock.

     11:47AM  6            MR. MACON:  Unless -- I know -- it seems to me what

     11:47AM  7   probably will happen at least Wednesday morning is we put on

     11:47AM  8   Mr. Escobedo and put on Dr. Satterfield and get that behind

     11:47AM  9   us.

     11:47AM 10            MR. PARTRIDGE:  That makes sense and the thing I

     11:47AM 11   think Mr. Macon and I need to talk about is some of the

     11:47AM 12   scheduling that follows that because we both have some witness

     11:47AM 13   problems.

     11:47AM 14            MR. MACON:  And, Your Honor, just a -- just a

     11:47AM 15   thought, because I know that Mr. Partridge has a -- has a

     11:47AM 16   witness problem and he has to put on somebody that Wednesday

     11:47AM 17   afternoon --

     11:47AM 18            MR. PARTRIDGE:  I think I can put him on Thursday --

     11:47AM 19            MR. MACON:  Okay.  All right.

     11:47AM 20            MR. PARTRIDGE:  But then we start running into the

     11:47AM 21   problem with the schedule with Dr. Orgill and maybe there's a

     11:47AM 22   way for us to work some of this out, Your Honor.

     11:47AM 23            MR. MACON:  And I'm wondering if it makes any sense

     11:47AM 24   for us to go ahead and put on -- you -- not waiving anything,

     11:47AM 25   but you go ahead and you start your case Wednesday afternoon.
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     11:47AM  1   I don't know.

     11:47AM  2            THE COURT:  Well, if -- if you wanted -- what -- you

     11:47AM  3   know, I'm -- Talk to your appellate lawyers, but if there is a

     11:47AM  4   way, for example, that we just keep the case going, even if

     11:48AM  5   they rest, and -- and -- and I say that, you know, would you

     11:48AM  6   make your motion at the end of the evening instead of right

     11:48AM  7   now and -- but check your appellate people.

     11:48AM  8            MR. PARTRIDGE:  Yes.

     11:48AM  9            THE COURT:  To make sure they think that can be done

     11:48AM 10   because I -- I don't -- you know, the appellate people talk to

     11:48AM 11   me all the time about -- about what I -- what I did wrong.

     11:48AM 12   But, of course --

     11:48AM 13            MR. SADLER:  I would be stunned if you did not have

     11:48AM 14   the discretion to control the presentation of --

     11:48AM 15            THE COURT:  I would be, too, but -- Now, Judge

     11:48AM 16   Higginbotham will let me do it.  But whether or not I can get

     11:48AM 17   this through the rest of the circuit would be -- Of course, it

     11:48AM 18   wouldn't even -- the Federal Circuit.  Okay.  See you -- see

     11:48AM 19   you at 1:20.

     11:48AM 20       (Recess.

             21
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             23

             24

             25
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             1       (Open court, no jury)

      1:19PM 2            THE COURT:  Okay.  Thank you, ladies and gentlemen.

      1:29PM 3  Please be seated.  And Mr. Quackenbush, if you'll please be

      1:29PM 4  seated and Mr. Macon, it's your turn.

      1:29PM 5            MR. MACON:  Thank you very much.

      1:29PM 6            What a lunch.

      1:29PM 7  BY MR. MACON:

      1:29PM 8  Q.  Mr. Quackenbush, how are you?

      1:29PM 9  A.  I'm fine.

      1:29PM10  Q.  That's what I figured.

      1:29PM11            I was impressed with the time line that your lawyer

      1:29PM12  put up and all the events.  I was interested in all the events

      1:29PM13  that you showed that didn't have anything to do with KCI or

      1:29PM14  the Argenta patents.

      1:30PM15            THE COURT:  And before we do that, you were talking

      1:30PM16  about patents.  Let me talk to the ladies and gentlemen of the

      1:30PM17  jury and reiterate an instruction I gave them.

      1:30PM18            MR. MACON:  Thank you very much, Your Honor.  I

      1:30PM19  appreciate it.

      1:30PM20            THE COURT:  If you don't mind.

      1:30PM21            You know, at the end of the testimony, and Mr. Macon

      1:30PM22  reminded me of it when he talked about patents, you saw

      1:30PM23  several opinion letters from the Medela lawyers, their patent

      1:30PM24  attorneys, Baniak, Pine & Gannon.  And these were letters, you

      1:30PM25  remember, that were in 2002 and 2004 concerning the patents
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      1:30PM 1  and the alleged prior art at issue in this case.

      1:30PM 2            Now, I wanted to recall my earlier instructions to

      1:30PM 3  you and remind you that the patent lawyers that wrote the

      1:30PM 4  letters -- and those letters, if I am correct, are D388, D139

      1:30PM 5  and D140.  Those three letters and those exhibits are not for

      1:31PM 6  the purpose of determining the viability of the patents, for

      1:31PM 7  example, in this case, the issue of infringement.  Because the

      1:31PM 8  lawyers that wrote these letters will not come into court.

      1:31PM 9  They will not testify as experts.  And you will have to listen

      1:31PM10  to the expert witnesses in regard, for example, to patent

      1:31PM11  infringement before you can make a decision about that.

      1:31PM12            Since the patent attorneys, Baniak, Pine & Gannon,

      1:31PM13  will not testify as experts, you cannot give their opinions

      1:31PM14  the same weight as the testimony of persons designated as

      1:31PM15  experts in this case.

      1:31PM16            On the other hand, however, the opinion letters of

      1:31PM17  these attorneys may be considered by you and are relevant to

      1:32PM18  plaintiff's allegations of conspiracy to infringe the patents,

      1:32PM19  to inducement to patent infringement and to willful inducement

      1:32PM20  of patent infringement.

      1:32PM21            So just remember, the opinion letters are one

      1:32PM22  factor, one factor you may use in determining the state of

      1:32PM23  mind of Medela AG and Medela, Inc. with respect to plaintiff's

      1:32PM24  allegations of conspiracy to infringe, induced infringement

      1:32PM25  and willful inducement of patent infringement.  But they can
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      1:32PM 1  not be considered in connection with the issue of patent

      1:32PM 2  infringement, which will be the subject of expert witness

      1:32PM 3  testimony that you're going to hear next week.

      1:32PM 4            So with those instructions -- and excuse me for the

      1:32PM 5  interruption, Mr. Macon.  With those instructions, Mr. Macon

      1:32PM 6  can continue.

      1:32PM 7            MR. MACON:  Thank you very much, Your Honor.

      1:32PM 8  BY MR. MACON:

      1:32PM 9  Q.  Mr. Quackenbush, what I was talking about, I was talking

      1:32PM10  about that time line.  And your time line showed no

      1:33PM11  involvement with Medela of the -- concerning the KCI or the

      1:33PM12  Argenta patents.  You remember that?

      1:33PM13  A.  I do.

      1:33PM14  Q.  And you remember how your lawyer asked you, well, does

      1:33PM15  this have anything to do with the Argenta patents?  No.  Does

      1:33PM16  this one?  No.

      1:33PM17            And then you made a statement at some point, "I've

      1:33PM18  been through the company's records, and I can't find anything

      1:33PM19  relating to the Argenta patents."  That's just not right, is

      1:33PM20  it?

      1:33PM21  A.  I think it is correct.

      1:33PM22  Q.  Well, let's go back.  Let's go back and just go through

      1:33PM23  some things briefly and just see if it helps your recollection

      1:33PM24  to give a more balanced -- you want to be sure that the jury

      1:33PM25  has a balanced approach and sees all the facts, don't you?
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      1:33PM 1  A.  I do.

      1:33PM 2  Q.  And well, as a matter of fact, isn't it true that you've

      1:33PM 3  testified to this very jury that you discussed the Argenta

      1:33PM 4  patents at the board meeting of Medela in January of 2001.

      1:33PM 5  Isn't that true?

      1:33PM 6  A.  I think I said it would be in the board minutes.

      1:33PM 7  Q.  Let's look at what you said.  And this was your testimony

      1:34PM 8  from yesterday, isn't it?  You recall -- you recall I asked

      1:34PM 9  you, "Mr. Quackenbush, did you have discussions concerning KCI

      1:34PM10  patents before the July 2001 meeting?"

      1:34PM11            And your answer would be, "I believe that would be

      1:34PM12  in the records of the -- it would be two times.  It would have

      1:34PM13  happened in the January of 2001 board meeting, and it would

      1:34PM14  have happened -- there was another time -- no.  In fact, I

      1:34PM15  think it would have been just the January board meeting."

      1:34PM16            And was that the -- was that the statement you gave

      1:34PM17  under oath before this jury yesterday?

      1:34PM18  A.  I think I said that it would have been in the board

      1:34PM19  minutes.

      1:34PM20  Q.  Sir, did you say that it happened once or twice, but

      1:34PM21  definitely it happened in the January board meeting?  Is that

      1:34PM22  what you testified to?

      1:34PM23  A.  No.  I think if there were -- would have been discussions,

      1:34PM24  it would have been in the board minutes.  I think that that's

      1:34PM25  what I said in there.
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      1:34PM 1  Q.  "I think it would have been the January board meeting."

      1:35PM 2  That's what you testified to, wasn't it?

      1:35PM 3  A.  What I said here is that if it had happened, which I

      1:35PM 4  believe it did not, it would have been in the minutes.

      1:35PM 5  Q.  And I'm sorry.  I didn't see -- where did you say "if it

      1:35PM 6  would have happened"?  You said, "It would have happened."

      1:35PM 7  Isn't that what you said, sir?

      1:35PM 8  A.  I said it would have been in the records of the board

      1:35PM 9  meeting.

      1:35PM10  Q.  Okay.  Okay.  We'll let the jury -- they remember what you

      1:35PM11  said and they can see what you said.

      1:35PM12            Now, let's talk about another thing, going back to

      1:35PM13  your time line, and let's -- Trevor, go ahead and add that

      1:35PM14  for -- at least that was his -- that was his testimony

      1:35PM15  yesterday.  And we'll remember that he has a different memory

      1:35PM16  today.

      1:35PM17            It was interesting, on your chart you didn't show

      1:35PM18  anything about the July 16, 2001 meeting with Kinetic

      1:35PM19  Concepts, did you?  It's not even listed, is it?

      1:35PM20  A.  Not on this chart.

      1:36PM21  Q.  Okay.  Well, as a matter of fact, on that chart, on the

      1:36PM22  issue of the Argenta parents, that was pretty critical, wasn't

      1:36PM23  it?

      1:36PM24  A.  The Argenta -- something to the Argenta patents was to

      1:36PM25  understand the framework of KCI, to understand their business
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      1:36PM 1  and how we might sell them pumps.

      1:36PM 2  Q.  Sir, that wasn't the question.  Wasn't the Argenta --

      1:36PM 3  wasn't the Argenta patents very important for the meeting that

      1:36PM 4  Medela had on July 16?

      1:36PM 5  A.  We were clearly told by Mr. Denny Ware that these were

      1:36PM 6  very important patents to KCI, and we clearly received that

      1:36PM 7  message.

      1:36PM 8  Q.  Well, why don't we look at -- why don't we look at the

      1:36PM 9  instructions from Mr. Tanner for that meeting.  We've been

      1:36PM10  over this before.  Make sure you remember it.

      1:36PM11            That's 173.  I'm sorry.  And go to the second page.

      1:37PM12  It's highlighted.  Let's see.

      1:37PM13            You remember one of your key objectives was to find

      1:37PM14  out as much about KCI's strategies, business intention,

      1:37PM15  business model, intellectual property positions, patents --

      1:37PM16  today and planned, public and non-public.  You remember that

      1:37PM17  was one of the objectives?

      1:37PM18  A.  This is a clear objective of someone who's going to a

      1:37PM19  potential customer, to understand their business.

      1:37PM20  Q.  Sir, was it one of your objectives to find out about the

      1:37PM21  planned patents of Kinetic Concepts?

      1:37PM22  A.  Find out about them, to have them find about us.

      1:37PM23  Q.  Okay.  It didn't list having them find out about you.

      1:37PM24            Let's look at the last -- at this last page of that.

      1:37PM25  And now we know that "fragen" means questions.  You recall
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      1:37PM 1  that it was one -- the very first question is to find out what

      1:37PM 2  does KCI have, what other patents, known or unknown, does KCI

      1:38PM 3  have -- other intellectual property, details concerning this

      1:38PM 4  patent number '982, the difference between this patent and the

      1:38PM 5  known Wake Forest patent.  These were the critical issues for

      1:38PM 6  Medela, going into this meeting; isn't that right?

      1:38PM 7  A.  These are questions posed by Mr. Tanner.  He thinks these

      1:38PM 8  are issues that we ought to understand and we should have as

      1:38PM 9  discussion topics.

      1:38PM10  Q.  Yes.  And because Medela was so interested in the KCI

      1:38PM11  patents and the patent applications, it wouldn't be fair to

      1:38PM12  leave the jury with an opinion that nobody at Medela cared

      1:38PM13  about the patents, would it?  That wouldn't be fair?

      1:38PM14  A.  It wouldn't be fair to misstate.  We were very interested

      1:38PM15  in the patents.  KCI made it clear that this was important to

      1:38PM16  them.  And if you're going to have a relationship with a

      1:38PM17  potential customer, you need to understand their issues.

      1:38PM18  Q.  Okay.  And then, as a matter of fact -- let's put that one

      1:38PM19  on the time line, Trevor.

      1:38PM20            And another thing that was omitted was the fact that

      1:39PM21  in August of 2001 you personally started reviewing the KCI

      1:39PM22  patent, didn't you?

      1:39PM23  A.  As I testified before, in August of 2001, because we

      1:39PM24  understood the importance of these patents, I was -- I had a

      1:39PM25  concern that there was the potential that our pump, a pump
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      1:39PM 1  that we had in the marketplace, could conceivably fall under

      1:39PM 2  the coverage of the KCI patents.  And I attempted to satisfy

      1:39PM 3  myself whether that was or was not an issue.

      1:39PM 4  Q.  So the president of the company is so concerned about the

      1:39PM 5  KCI patents, the president of the company spends his time

      1:39PM 6  looking at these patents.  Is that true?

      1:39PM 7  A.  I think that, again, we were talking to a customer.  The

      1:39PM 8  CEO of that company brought these patents to our attention.

      1:39PM 9  If there was ever a chance that we were going to sell them

      1:39PM10  product, I or someone else certainly would look into it.  I

      1:39PM11  think that it's not unusual for the president of a company to

      1:39PM12  do something which is at issue of a CEO of a company ten times

      1:40PM13  bigger.

      1:40PM14  Q.  And let's talk about, in August though -- August was an

      1:40PM15  active month concerning the patents.  Because in addition to

      1:40PM16  you looking at the patents, you had Mr. Weston who was out

      1:40PM17  looking at the VAC manual and circulating that with you and

      1:40PM18  Mr. Tanner and the other people.

      1:40PM19            That's Exhibit 364, please.  Trevor, if you could

      1:40PM20  expand that.

      1:40PM21            And you remember receiving this from Mr. Weston in

      1:40PM22  August of 2001, as long -- as well as Mr. Tanner, Mr. Larsson

      1:40PM23  who is one of the owners of the company, and Mr. Leszkiewicz

      1:40PM24  who later went to work with BlueSky.  And you recall that here

      1:40PM25  was Mr. Weston focussed on how the VAC worked, what the
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      1:40PM 1  pressures were, how the intermittent therapy was.  You

      1:41PM 2  remember that?

      1:41PM 3  A.  I remember this memo, yes.  I received this memo.

      1:41PM 4  Q.  And I suppose that you sent Mr. Weston an email right back

      1:41PM 5  saying, "Look, we're not interested in how the VAC works.

      1:41PM 6  We're not interested in how we get around it.  We're not

      1:41PM 7  interested in the patents.  We want you to write your business

      1:41PM 8  plan."  Is that what you did?

      1:41PM 9  A.  I don't remember if I responded to Mr. Weston on this

      1:41PM10  specific memo.  But we were trying, again, to provide pumps to

      1:41PM11  them.  And the way their current products works is highly

      1:41PM12  germane to the way you would generate a pump that they might

      1:41PM13  be interested in.

      1:41PM14  Q.  Mr. Quackenbush, did you ever send Mr. Weston an email or

      1:41PM15  anything in writing saying, "Hey, we're not interested in you

      1:41PM16  going around and taking apart the KCI patents."  You and --

      1:41PM17  did you?

      1:41PM18  A.  I did not send him a memo saying we should take apart KCI

      1:41PM19  patents.  My answer was responsive to this memo, which related

      1:41PM20  to the KCI manual.

      1:41PM21  Q.  And you didn't send him an email in response to this

      1:42PM22  either, did you?

      1:42PM23  A.  I don't think I did.

      1:42PM24  Q.  Okay.  Well, you continued in the fall -- and in November,

      1:42PM25  another thing that was omitted from your time line, is Mr.
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      1:42PM 1  Weston sent out an email concerning the strategies and tactics

      1:42PM 2  for the VAC.

      1:42PM 3            Show that please, Trevor.

      1:42PM 4            Now, you didn't -- this wasn't directed to you, but

      1:42PM 5  you said you'd gone through the records of the company.  Did

      1:42PM 6  you not find this when you went through the records of the

      1:42PM 7  company?

      1:42PM 8  A.  I'm somewhat familiar with this memo.

      1:42PM 9  Q.  Okay.  And this is from Mr. Weston in November, to Mr.

      1:42PM10  Moser.  And he's from the Switzerland Medela, correct?

      1:42PM11  A.  Yes.  He's head of marketing for Switzerland and has a

      1:42PM12  position in the suction group within Medela AG Switzerland.

      1:42PM13  Q.  And Mr. Tanner, he's the worldwide head of Medela,

      1:42PM14  correct?

      1:42PM15  A.  He's the group CEO.

      1:42PM16  Q.  Okay.  And then Mr. Leszkiewicz, and he was at Medela,

      1:43PM17  Inc. at that time?

      1:43PM18  A.  Yes, he was, in a sales position.

      1:43PM19  Q.  Okay.  And this is a summary of options for the strategy

      1:43PM20  and tactics to pursue wound drainage with vacuum in the U.S.

      1:43PM21  Now, if you're familiar with this, then how could you have

      1:43PM22  been surprised in February when Mr. Weston came out with his

      1:43PM23  plan for wound drainage, using suction, in the United States?

      1:43PM24  How could you be surprised if you'd already seen this memo?

      1:43PM25  A.  I saw this memo in conjunction with this lawsuit.  I did
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      1:43PM 1  not see it at that time.

      1:43PM 2  Q.  Oh, so you may have been surprised by what Mr. Weston did,

      1:43PM 3  but other people at Medela, such as Mr. Tanner, they knew that

      1:43PM 4  in the fall of 2001 Mr. Weston was focussed on a strategy to

      1:43PM 5  do wound drainage and compete with the VAC?  They knew that,

      1:43PM 6  didn't they?

      1:43PM 7  A.  You would have to ask Mr. Tanner that question.

      1:43PM 8  Q.  Well, wouldn't -- when you saw this, did you understand

      1:44PM 9  that Mr. Weston and others at Medela had been focussed on a

      1:44PM10  strategy to deal with the Argenta patents and to compete with

      1:44PM11  KCI from the fall of 2001?

      1:44PM12  A.  I think if we look at the next page, it might be helpful.

      1:44PM13  Q.  Be glad to.  Thank you.  Let's go to the next page.  Let's

      1:44PM14  look at the very top.

      1:44PM15            Okay.  This is called "Strategy and Tactics for

      1:44PM16  VAC."  Now, when you saw this, you knew that the plan was to

      1:44PM17  deal with the KCI Wound VAC, correct?

      1:44PM18  A.  This is in preparation -- my understanding of this memo is

      1:44PM19  this is a memo -- I don't know if Mr. Tanner requested this

      1:44PM20  memo, but this is a memo that goes from Richard Weston to Urs

      1:44PM21  Tanner in preparation for a meeting that's about to take place

      1:44PM22  with Mr. Denny Ware.

      1:44PM23  Q.  I'm glad you did that, but that wasn't my question.  If

      1:45PM24  you'll listen to my questions, it will go a lot faster.

      1:45PM25            Sir, didn't you understand that this was strategy
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      1:45PM 1  and tactics concerning the KCI product, the Wound VAC?

      1:45PM 2  A.  I think it's in preparation for the meeting, and it's

      1:45PM 3  outlining options that Medela might make.  I thought there was

      1:45PM 4  something in here that said to avoid patents.

      1:45PM 5  Q.  There is.  I'm glad you brought that up.

      1:45PM 6            "Increasingly, we" -- and that includes Mr. Weston,

      1:45PM 7  Mr. Tanner, Mr. Moser and Mr. Leszkiewicz, Medela, Inc. and

      1:45PM 8  Medela AG -- "are well" -- "are all aware that there is room

      1:45PM 9  to move around the patent of KCI.  This document gives us few

      1:45PM10  options to Urs Tanner" --

      1:45PM11            MS. GULDE:  Mr. Macon, if you can just pull up that

      1:46PM12  first line at the top?

      1:46PM13            MR. MACON:  That first line because that way it's

      1:46PM14  not as embarrassing about my eyesight.

      1:46PM15            MS. GULDE:  That may help.

      1:46PM16  BY MR. MACON:

      1:46PM17  Q.  "This document gives a few options to Urs Tanner for the

      1:46PM18  meeting with Mr. Ware."  Is that correct?

      1:46PM19  A.  That's what it says.

      1:46PM20  Q.  And so you knew that Mr. Tanner had a meeting scheduled

      1:46PM21  with Mr. Ware in January of 2002, correct?

      1:46PM22  A.  That's correct.

      1:46PM23  Q.  And so it's your understanding that Mr. Tanner went to Mr.

      1:46PM24  Weston and said, "I want you to do some research about getting

      1:46PM25  around or moving around the KCI patents"?
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      1:46PM 1  A.  I have no background on where this document came about.

      1:46PM 2  Q.  I thought you said that this was asked for by Mr. Tanner

      1:46PM 3  in preparation for a meeting?

      1:46PM 4  A.  I think it was prepared for Mr. Tanner in preparation for

      1:46PM 5  the meeting.  Who asked for it, I'm not certain.

      1:46PM 6  Q.  Oh, well, and is it your understanding that what happened

      1:46PM 7  was that Mr. Tanner wanted to go into a meeting with a

      1:47PM 8  potential customer and say, "We can -- we know ways around

      1:47PM 9  your patent"?  Is that what you're telling this jury?

      1:47PM10  A.  I need to rely on other people here.  I'm getting out of

      1:47PM11  my understanding of this memo.

      1:47PM12  Q.  All you know is that there was a memo circulated between

      1:47PM13  Medela, Inc. and Medela AG in the fall that talked about KCI

      1:47PM14  patents competing, correct?

      1:47PM15  A.  What the memo says is what the memo has to say, and I'm

      1:47PM16  not the right person to ask about this memo.

      1:47PM17  Q.  Okay.  Well, and maybe that's why you left it off your

      1:47PM18  time line.  You just forgot about it?

      1:47PM19  A.  It was my time line, I think.

      1:47PM20  Q.  It's not on your time line?

      1:47PM21  A.  It's not on the time line.

      1:47PM22  Q.  Okay.  Well, let's -- let's go -- and then -- let's go to

      1:47PM23  another one that's not listed on your time line, but it's the

      1:47PM24  New Year's Day present.  Hold that right there, Trevor,

      1:47PM25  because -- I messed you up.
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      1:47PM 1            Just let me ask you.  Do you have any knowledge that

      1:47PM 2  Mr. Tanner or Mr. Moser or Mr. Leszkiewicz sent an email to

      1:48PM 3  Richard Weston in November of 2001 saying, "Hey, stop doing

      1:48PM 4  this.  We're not interested in a strategy of getting around

      1:48PM 5  and competing with the VAC"?  Do you know if anybody did that?

      1:48PM 6  A.  I don't know of any such email.

      1:48PM 7  Q.  Okay.  Then let's go to January 2, 2002.  And this is Mr.

      1:48PM 8  Weston's email that he has found -- let's look at it.

      1:48PM 9            Now, this one was sent to you, as well as Mr.

      1:48PM10  Tanner.  Now, Ms. Shriver, she's an executive in the

      1:48PM11  Switzerland company, correct?

      1:48PM12  A.  She's my counterpart in Switzerland.

      1:48PM13  Q.  Okay.  And Mr. Larsson is one of the owners of all Medela?

      1:48PM14  A.  He's the son of the founder.

      1:48PM15  Q.  Okay.  "This perhaps may be one of the most important

      1:48PM16  finds this year.  New Year's present.  This study is clearly

      1:49PM17  prior art to the Argenta/Wake Forest patent.  We found not

      1:49PM18  only the smoking gun, but it was in the hands of the

      1:49PM19  perpetrator and a signed confession.  I don't think we will

      1:49PM20  find a better study."

      1:49PM21            Now, did anybody, anybody from Medela send an email

      1:49PM22  to Mr. Weston and say, "Hey, stop this.  We're not interested

      1:49PM23  in you looking at prior art.  We're not interested in you

      1:49PM24  trying to get around KCI or compete with KCI"?  Did anybody

      1:49PM25  say that?
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      1:49PM 1  A.  I did not send anything.  I don't know of anyone else

      1:49PM 2  sending it.  As I mentioned this morning, at this point Mr.

      1:49PM 3  Weston was on a path that was moving out of the company.  So I

      1:49PM 4  presume he might have been doing this for himself.  But that

      1:49PM 5  would be a question for Mr. Weston.

      1:49PM 6  Q.  Well, I mean, did you think he was moving out of the

      1:49PM 7  company in November when he was circulating the -- when he was

      1:49PM 8  circulating his strategy of attacking the VAC?

      1:49PM 9  A.  I don't know how that memo came around.

      1:49PM10  Q.  Do you think he was doing it back in August when he sent

      1:50PM11  out -- he sent out the manual and said, "Let's find out how

      1:50PM12  the intermittent therapy works"?

      1:50PM13  A.  I think that the purpose of that manual was to try to

      1:50PM14  understand their products and how we might be able to make

      1:50PM15  products of interest to them.

      1:50PM16  Q.  But just so -- so you think that -- it's your story that

      1:50PM17  Mr. Weston was just a rogue out there, and he was doing things

      1:50PM18  on his own and nobody -- nobody was watching him?  Is that

      1:50PM19  what you're telling us?

      1:50PM20  A.  I think in -- from probably December on, Mr. Weston was

      1:50PM21  convinced at this point that he was leaving for California,

      1:50PM22  and he was searching for a business that he could run in

      1:50PM23  California.  And he was probably excited about this because it

      1:50PM24  was the potential business that he might be able to run in

      1:50PM25  California.
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      1:50PM 1  Q.  And you, as the president of Medela, you just let Mr.

      1:50PM 2  Weston do whatever he wanted to at that time?  Is that what --

      1:50PM 3  that's what you're saying?

      1:50PM 4  A.  I think this is a typical situation when you're separating

      1:50PM 5  with an employee.  It's not an unusual situation where someone

      1:51PM 6  would be taking phonecalls or actually taking interviews, and

      1:51PM 7  while they're still in the employment of the company that

      1:51PM 8  they're leaving.

      1:51PM 9  Q.  Well, now, this is a little bit different, because he's

      1:51PM10  not sending out applications.  He's not sending out résumés.

      1:51PM11  What he's doing is he's writing to people in these two

      1:51PM12  companies, and he's writing to them about a joint strategy,

      1:51PM13  isn't he?  He's not saying, this is something I'm going to do.

      1:51PM14  He said, this is what we've discussed.

      1:51PM15            But in addition -- in addition to him proceeding,

      1:51PM16  writing emails, then you also knew that he, on company time,

      1:51PM17  together with Mr. Tim Johnson, who was then a Medela employee,

      1:51PM18  were out meeting with people about competing --

      1:51PM19            MR. SADLER:  We've gone about ten lines, and we

      1:51PM20  still don't have a question.  I'd just like to get back to

      1:51PM21  question and answer.

      1:51PM22            MR. MACON:  If I'm not interrupted, Your Honor, I

      1:51PM23  can get there.

      1:51PM24            THE COURT:  Okay.  If you'll ask your question.

      1:51PM25            MR. MACON:  I'll do my best.
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      1:52PM 1            MR. MCCLANAHAN:  We're starting again right now?

      1:52PM 2            THE COURT:  Right.  This is a new question.

      1:52PM 3            MR. MACON:  So is somebody going to count my lines

      1:52PM 4  again, or words or whatever's easiest?

      1:52PM 5            THE COURT:  No.  Go right ahead.

      1:52PM 6  BY MR. MACON:

      1:52PM 7  Q.  Isn't it true that within ten days of him sending out his

      1:52PM 8  happy new year gift, that he and another Medela employee meet

      1:52PM 9  with a consultant to talk about how to compete with the VAC?

      1:52PM10  A.  It's a matter of record that he sent the memo.  It's a

      1:52PM11  matter of record that he met with them.  His own personal

      1:52PM12  motivation on why he met with them would be a question for Mr.

      1:52PM13  Weston.

      1:52PM14  Q.  Well, let's look at it and just make sure you knew about

      1:52PM15  it when it happened.  And this is an email he sent to Mr. Beat

      1:52PM16  Moser, Mr. Tanner and yourself.  And he doesn't say, "This is

      1:52PM17  something I'm going to do on my own.  I just give you

      1:53PM18  information on it," does he?  He's telling the people at

      1:53PM19  Medela AG and Medela, Inc. about valuable information on the

      1:53PM20  VAC system and on prior art that could be used against the

      1:53PM21  Argenta patents, isn't it?

      1:53PM22  A.  He says it's prior art.  It is prior art.

      1:53PM23  Q.  Sir, my question was very clear.  Isn't what's happening

      1:53PM24  here is that Mr. Weston is reporting on a meeting he had

      1:53PM25  concerning the VAC and prior art against the Argenta patents?
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      1:53PM 1  A.  What it says is what it says.  The interpretation behind

      1:53PM 2  it would be a question for Mr. Weston.

      1:53PM 3  Q.  Did you do anything when you got this email where he's --

      1:53PM 4  now he's sending you some more stuff about going against the

      1:53PM 5  VAC and he's talking about the Argenta patents?  Did you do

      1:53PM 6  anything at this point?

      1:54PM 7  A.  I did absolutely nothing about this memo.  I was focussing

      1:54PM 8  on a separation agreement for Mr. Weston, which was being

      1:54PM 9  processed during January.

      1:54PM10  Q.  And not only did he have meetings with other -- using

      1:54PM11  other Medela employees, but Medela was also acquiring

      1:54PM12  attorney's opinions about the Argenta patents during this very

      1:54PM13  same time, weren't they?

      1:54PM14  A.  This is something that Mr. Weston asked for.

      1:54PM15  Q.  Okay.  Let's look at -- let's start, January 17, 2002,

      1:54PM16  Exhibit -- that's Defendant's 387.  And you've already talked

      1:54PM17  about this.  This is an opinion letter from Medela's -- from

      1:54PM18  Medela's attorneys.  And who paid for the work that they did

      1:54PM19  here?

      1:54PM20  A.  This was requested by Mr. Weston and paid for by Medela.

      1:55PM21  Q.  And how much was paid between these two opinion letters?

      1:55PM22  Tens of thousands of dollars?

      1:55PM23  A.  I'm sorry.  I don't know this number.

      1:55PM24  Q.  Was it more or less than $10,000, sir?

      1:55PM25  A.  It would be a guess.
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      1:55PM 1  Q.  Okay.  And so Mr. Weston went out and spent some sum of

      1:55PM 2  money.  I think we'll all agree that lawyers are expensive,

      1:55PM 3  too expensive.  He went out and spent some sum of money to

      1:55PM 4  use, and Medela paid for it?

      1:55PM 5  A.  Yes.  This is not an unusual situation.  Mr. Weston was a

      1:55PM 6  head of a department.  He has a budget.  Medela pays for it,

      1:55PM 7  for sure.  But he has authorization to spend up to some amount

      1:55PM 8  of money.

      1:55PM 9  Q.  And what amount of money was that for Mr. Weston?

      1:55PM10  A.  I'm sorry.  It's -- there were signature limits everywhere

      1:55PM11  within the company, and I don't remember what his signature

      1:55PM12  limit is.

      1:55PM13  Q.  Isn't it true that Mr. Weston had to have approval to get

      1:55PM14  this opinion?

      1:55PM15  A.  I did not approve this, so I presume that it was within

      1:55PM16  his signature limit.

      1:55PM17  Q.  Well, actually, at this point he wasn't reporting to you

      1:55PM18  anymore, was he?

      1:56PM19  A.  That's true.

      1:56PM20  Q.  He had resigned from his position as director of sales for

      1:56PM21  Medela, Inc., hadn't he?

      1:56PM22  A.  That is technically correct.  But within the company I

      1:56PM23  would still have to approve it because it would not come out

      1:56PM24  of Urs Tanner's budget, that is, the CEO's budget.  It would

      1:56PM25  come out of Medela, Inc.'s budget.  And I was responsible for
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      1:56PM 1  this.

      1:56PM 2  Q.  Well, let's talk about it.  Did Medela, Inc. want these

      1:56PM 3  opinions?  The one on January 17 and the one on January 25,

      1:56PM 4  did Medela, Inc. want those opinions?

      1:56PM 5  A.  Those opinions were asked for by Mr. Richard Weston.  And

      1:56PM 6  had I known about it, perhaps I would have -- I would have

      1:56PM 7  asked, "Why are you doing this?"  But, in fact, I didn't know

      1:56PM 8  about the request for these or the fact that it -- they had

      1:56PM 9  occurred until I got the final paper, which is dated on the

      1:56PM10  25th.

      1:56PM11  Q.  Okay.

      1:56PM12  A.  By that time the work was done.

      1:56PM13  Q.  Well, did you -- did you say, "Well, Mr. Weston, you're

      1:56PM14  going to have to pay for these"?

      1:57PM15  A.  No.  We don't do that with our employees.  People make

      1:57PM16  mistakes.  It happens all the time.

      1:57PM17  Q.  So -- but you can't quantify if this was $10,000 or

      1:57PM18  $20,000?

      1:57PM19  A.  I'm sorry.  I don't know the number.

      1:57PM20  Q.  Okay.  But you never asked Mr. Weston to pay for it --

      1:57PM21  A.  No.  And as I say, I mean, people make -- things that I

      1:57PM22  might disagree with.  I don't go back to an employee, even an

      1:57PM23  employee that's leaving, and ask them to pay for things.  That

      1:57PM24  doesn't happen.

      1:57PM25  Q.  Mr. Quackenbush, this is not something just somebody makes
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      1:57PM 1  a mistake.  Mr. Weston either believed that this was for the

      1:57PM 2  benefit of Medela, or he believed he was doing it for his own.

      1:57PM 3  If he believed it was for -- he was doing ti for his own,

      1:57PM 4  don't you agree he should have paid for it?

      1:57PM 5  A.  I probably wouldn't have done that.  Again, Mr. Weston was

      1:57PM 6  always a special case.  And even if I disagreed with it -- and

      1:57PM 7  I'm not necessarily calling it a mistake.  But even if I

      1:57PM 8  disagreed with it, I wouldn't have done it.

      1:57PM 9  Q.  Well, so you wouldn't have done this, but you didn't make

      1:57PM10  -- when you were paying Mr. Weston the money, which we'll talk

      1:57PM11  about in just a minute -- when you're paying him the money,

      1:58PM12  you didn't say, "Mr. Weston, we're going to make you pay back

      1:58PM13  for these attorney's opinions that deal with the Argenta

      1:58PM14  patents," did you?

      1:58PM15  A.  I did not.

      1:58PM16  Q.  And on January --

      1:58PM17  A.  And I would not today.

      1:58PM18  Q.  I'm sorry.  And on January 25, 2002, you knew that Mr.

      1:58PM19  Weston had gotten advice from attorneys about the Argenta

      1:58PM20  patents?

      1:58PM21  A.  I can't say as I knew it on that day, but that was

      1:58PM22  certainly the date they came in, when -- I would have read

      1:58PM23  them shortly thereafter.

      1:58PM24  Q.  And so then -- or before Mr. Weston left, over a month

      1:58PM25  later, you knew that Mr. Weston was focussed on the Argenta
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      1:58PM 1  patents?

      1:58PM 2  A.  It seemed pretty clear that he was focussed on a business

      1:58PM 3  that he eventually proposed to Medela and eventually did

      1:58PM 4  something similar to that.

      1:58PM 5  Q.  And by January you'd gotten three or four emails in a row

      1:58PM 6  saying that he was interested in the Argenta patents and

      1:58PM 7  getting around them.  You'd seen the opinion letters that the

      1:59PM 8  lawyers had written.  So by January you knew Mr. Weston was

      1:59PM 9  interested in going in competition with Kinetic Concepts,

      1:59PM10  didn't you?

      1:59PM11  A.  I'm not sure that I would have put all that together.

      1:59PM12  Again, my focus was on a separation agreement.  My mental

      1:59PM13  direction would have been that Richard was now separating from

      1:59PM14  the company, and we're putting together a package that we can

      1:59PM15  all agree to.

      1:59PM16  Q.  Okay.  Well, let's talk about that package.  On January

      1:59PM17  12, 2002, you talked about what you thought of the severance,

      1:59PM18  didn't you?  And that's D113.  And this is -- this is where

      1:59PM19  you say, "You should point out to Richard he's resigning.

      1:59PM20  And, therefore, we owe him no severance.  The money, the

      1:59PM21  $174,000, is a pure gift."  And that was your belief, wasn't

      1:59PM22  it?

      1:59PM23  A.  I'm encouraging Mr. Tanner in this, to point out to

      1:59PM24  Richard that this is out of the generosity of Medela.  And

      2:00PM25  that would be added incentive.  I'm trying to build some
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      2:00PM 1  momentum towards Richard signing this non-compete, which is

      2:00PM 2  what I'm really interested in.

      2:00PM 3  Q.  Mr. Quackenbush, I asked you a question.  Maybe you didn't

      2:00PM 4  hear it.  Okay?  It was your belief that the payment of this

      2:00PM 5  money was a gift, and he had no right to it.  Isn't that

      2:00PM 6  correct?  Can you answer that question?

      2:00PM 7  A.  It was a gift, and I was pointing it out for a specific

      2:00PM 8  reason to Mr. Tanner.

      2:00PM 9  Q.  Okay.  So all this -- all this is happening.  Do you think

      2:00PM10  -- and then, of course, on April 1st Mr. Weston forms BlueSky

      2:00PM11  Medical.  Do you see -- do you see the events that were

      2:00PM12  omitted from your time line?

      2:00PM13  A.  I see the ones that you put in.

      2:00PM14  Q.  These are some of the events where there was a focus at

      2:00PM15  Medela on the Argenta patents and the VAC.  Do you see that?

      2:00PM16  A.  There was no focus at Medela on these patents.  There may

      2:01PM17  have been a focus for Mr. Weston.

      2:01PM18  Q.  Well, sir, I mean, several of these things we know there

      2:01PM19  was email after email that came to either you or Mr. Tanner

      2:01PM20  over a year period.  And neither of you ever said, "Mr.

      2:01PM21  Weston, we're not interested," did you?

      2:01PM22  A.  I've answered in detail to each one of these.

      2:01PM23  Q.  Did you or Mr. Tanner ever tell Mr. Weston in writing,

      2:01PM24  "Richard, you're on your own.  Stop sending us this stuff.

      2:01PM25  Stop spending company assets, looking for a way to get -- to
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      2:01PM 1  go after the Argenta patents.  We've no interested."  Did you

      2:01PM 2  ever tell him that?

      2:01PM 3  A.  I think on February the 5th we told him precisely that.

      2:01PM 4  Q.  Well, actually, on February 5th -- let's talk about it.

      2:01PM 5  Let's talk about where we are.  Now let's talk about what you

      2:01PM 6  thought -- just take us to about February 5th, and let's talk

      2:01PM 7  about what you thought about Richard Weston.

      2:01PM 8            Now, in terms of integrity you've said you thought

      2:02PM 9  he was not forthcoming, correct?

      2:02PM10  A.  I said that.  Yes, I said that.

      2:02PM11  Q.  You said that it's possible you've told other employees

      2:02PM12  that he was dishonest.  That's correct?

      2:02PM13  A.  I possibly said that.

      2:02PM14  Q.  And you've said that you don't think he gave a full answer

      2:02PM15  to the company when he told about which family it was that was

      2:02PM16  making him move?

      2:02PM17  A.  I think I said he wasn't forthcoming on that.  I don't

      2:02PM18  think -- he might have withheld information, but he was always

      2:02PM19  clear that he had a first family that he was going to

      2:02PM20  California for.  And then we learned later that he had a

      2:02PM21  second family that also pulled him in a direction to southern

      2:02PM22  California.

      2:02PM23  Q.  And, as a matter of fact, Mr. Quackenbush, didn't you

      2:02PM24  write an email where you said, "He has breached our trust.

      2:02PM25  The reason he's moving to California is not because of his

                                   Chris G. Poage, RMR, CRR

                                                                            2910

                                    Quackenbush - Redirect

      2:02PM 1  first family.  It's, rather, because of his new family"?

      2:02PM 2  A.  Yes.  But that would have been purely my opinion.

      2:02PM 3  Q.  But your opinion was that he had not been honest about the

      2:03PM 4  reason that he was -- said he was going to California, to take

      2:03PM 5  care of his sick wife and child?  That was not -- you don't

      2:03PM 6  believe that was true, do you?

      2:03PM 7  A.  I believe strongly that was part of his motivation.

      2:03PM 8  Q.  Sir, did you write an email where you said that the reason

      2:03PM 9  he's going to San Diego is that Mary is pregnant and she's

      2:03PM10  from San Diego?

      2:03PM11  A.  This is part of the reason.  Richard was originally from

      2:03PM12  the southern California area, and I believe today the reasons

      2:03PM13  that he said about his family and it's a warmer climate.

      2:03PM14  Q.  Okay.  Then -- that's what his character -- what you

      2:03PM15  thought of his character.

      2:03PM16            Now, what did you think of his work?

      2:03PM17            MR. MCCLANAHAN:  Excuse me, Your Honor.  I object to

      2:03PM18  the last comment Mr. Macon made.  It wasn't a question.  It

      2:03PM19  was an argument.

      2:03PM20            THE COURT:  Right.  Well, I'll overrule it.  It was

      2:03PM21  transition.  But I think better form would be just to go to

      2:03PM22  the next question.

      2:03PM23            MR. MACON:  I'll do it.  Thank you, Your Honor.

      2:03PM24            THE COURT:  Okay.

      2:03PM25  BY MR. MACON:
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      2:03PM 1  Q.  Okay.  Let's talk about his job performance during 2001.

      2:04PM 2  Is it true he was paralyzed in his job?

      2:04PM 3  A.  He had way too many activities.  And as a result of that,

      2:04PM 4  I wrote that I believe he was paralyzed, or words like that.

      2:04PM 5  Q.  You said he was stalled?

      2:04PM 6  A.  Same comment.  He really had a problem.  He had way too

      2:04PM 7  much to do.

      2:04PM 8  Q.  Well, it wasn't that you thought he just had too much to

      2:04PM 9  do, sir.  Didn't you say that -- why should he be paid and

      2:04PM10  given a new company when -- to make sales that he couldn't

      2:04PM11  make while he was there?  Do you remember that?

      2:04PM12  A.  I did say this.

      2:04PM13  Q.  So you were complaining he wasn't making sales while he

      2:04PM14  was there?

      2:04PM15  A.  The issue was --

      2:04PM16  Q.  Excuse me, sir.  If you'll please just answer my question.

      2:04PM17            Didn't you complain that Mr. Weston did a bad job of

      2:04PM18  selling during 2001?

      2:04PM19  A.  That was not what the comment was.  I could explain it, if

      2:04PM20  you like.

      2:04PM21  Q.  I just asked you a question.  Don't you believe that Mr.

      2:04PM22  Weston did a bad job of performing his job during 2001?

      2:05PM23  A.  That's a different question.

      2:05PM24  Q.  Thank you.

      2:05PM25  A.  Which one would you like me to answer?
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      2:05PM 1  Q.  I'm sorry.  Don't you believe that Mr. Weston did a bad

      2:05PM 2  job during 2001?

      2:05PM 3  A.  I think Mr. Weston never performed on the business plan to

      2:05PM 4  my satisfaction.  And I think that he never met the

      2:05PM 5  requirements that the board had.  And so in that regard he did

      2:05PM 6  not do a good job in 2001.

      2:05PM 7  Q.  And, as a matter of fact, for most of 2001 he was -- only

      2:05PM 8  had one responsibility, and that was to do a business plan,

      2:05PM 9  correct?

      2:05PM10  A.  That's not correct.  For half of the year he had three

      2:05PM11  major jobs.  And for -- after July, when the board changed his

      2:05PM12  responsibilities and took away his director of sales

      2:05PM13  responsibilities, he was down to one job.

      2:05PM14  Q.  And his one job was to prepare a business plan, correct?

      2:05PM15  A.  That's correct.  That was his focus for the second half of

      2:05PM16  the year.

      2:05PM17  Q.  Okay.  In six months he had one responsibility, to do a

      2:06PM18  business plan, and he didn't do it, correct?

      2:06PM19  A.  He did not get it done.

      2:06PM20  Q.  So he did nothing for the last six months, productive, for

      2:06PM21  Medela?

      2:06PM22  A.  The only thing I could say on that -- do you want me to

      2:06PM23  speculate?

      2:06PM24  Q.  I'm asking you, did he do -- do you know of anything he

      2:06PM25  did productive for Medela during the last half of 2001?
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      2:06PM 1  A.  I'm speculating now, but --

      2:06PM 2  Q.  We don't want you to speculate.

      2:06PM 3  A.  He wrote a big, thick document, the "Road Map for

      2:06PM 4  Suction," and those ideas came from somewhere.  And I think

      2:06PM 5  maybe he was doing that during the second half of -- well,

      2:06PM 6  throughout 2001.

      2:06PM 7  Q.  Ah, the "Road Map for Suction."  Would you -- what exhibit

      2:06PM 8  is that?

      2:06PM 9            MS. DEKAN:  P263.

      2:06PM10  BY MR. MACON:

      2:06PM11  Q.  P263.  Glad you brought that up.  Thank you.

      2:06PM12            It's your belief that Mr. Weston did this during the

      2:06PM13  last half of 2001 while he was on the Medela, Inc. payroll,

      2:06PM14  correct?

      2:06PM15  A.  No.  That's not what I said.

      2:06PM16  Q.  Oh, well, we can read back what you said if you want us

      2:07PM17  to.

      2:07PM18  A.  I just said they were ideas that he was formulating.

      2:07PM19  Q.  I'll be happy to read back if you want me to.  I didn't

      2:07PM20  think you would.

      2:07PM21            THE COURT:  Well, let's just go to the next

      2:07PM22  question.

      2:07PM23  BY MR. MACON:

      2:07PM24  Q.  Okay.  Did he -- did he come up with the ideas in the last

      2:07PM25  half of 2001 or not?
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      2:07PM 1  A.  I don't -- I don't know what he came -- he wrote this

      2:07PM 2  after he left the company, and that's all I know.

      2:07PM 3  Q.  Okay.  You paid him $45,000 to write this, didn't you?

      2:07PM 4  A.  I thought it was --

      2:07PM 5  Q.  20 -- 28,000.

      2:07PM 6  A.  I don't remember the number precisely.

      2:07PM 7  Q.  You paid him $28,000 to write this, above his salary,

      2:07PM 8  didn't you?

      2:07PM 9  A.  I did this because I wanted the document.  I wanted a

      2:07PM10  separate payment, and that was a separate payment.

      2:07PM11  Q.  The question was very clear.  You paid Mr. Weston $28,000

      2:07PM12  to write this report; is that correct?

      2:07PM13  A.  I did.

      2:07PM14  Q.  And if you just -- if the jury just heard you say that he

      2:07PM15  did this while he was an employee in the last half of 2001,

      2:08PM16  why would you pay -- to him twice for it?

      2:08PM17  A.  I think I said to the jury that it's my speculation that

      2:08PM18  he might have come up with some of the ideas in 2001 or even

      2:08PM19  earlier.  It was a three-quarter of an inch document that he

      2:08PM20  wrote in less than a month.  It was a big effort.

      2:08PM21  Q.  And you paid him $28,000 for it, correct?

      2:08PM22  A.  I did.  I wanted that document.

      2:08PM23  Q.  And, as a matter of fact, that document lists several

      2:08PM24  alternatives that Medela could go in to set up their own

      2:08PM25  separate company into specialized suction; is that correct?
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      2:08PM 1  A.  It covered a wide range of topics.  And that might have

      2:08PM 2  been one of them.

      2:08PM 3  Q.  Well, sir, as a matter of fact, isn't one of the

      2:08PM 4  recommendations in this book that you -- whenever he worked

      2:08PM 5  for you, you paid him $28,000 above his salary.  Isn't one of

      2:08PM 6  the primary recommendations, is that Medela continue in the

      2:08PM 7  wound care business?

      2:08PM 8  A.  In fact, I've not, in detail, read this.  It was -- this

      2:09PM 9  document was not for me.  It was for the person who was going

      2:09PM10  to take over Richard Weston's job.  And I wanted to make sure

      2:09PM11  I had something to hand to the next person who came into the

      2:09PM12  job.

      2:09PM13  Q.  Let me make sure I understand it.  This is a document

      2:09PM14  who -- you speculate he may have done all the thinking about

      2:09PM15  while he was getting paid at Medela in the last half of 2001,

      2:09PM16  correct?

      2:09PM17  A.  I think it's probably true that he had to have the ideas

      2:09PM18  while he's working for Medela because he began writing it when

      2:09PM19  he left Medela.  And he'd worked for Medela for the previous

      2:09PM20  20 years.  So it's fair to say that he had to have -- the

      2:09PM21  ideas had to come from somewhere.

      2:09PM22  Q.  And then, secondly, you said, this was really important to

      2:09PM23  you, so you paid him $28,000 above his salary, but you never

      2:09PM24  looked at it; is that correct?

      2:09PM25  A.  I never looked at it.  The document wasn't for me.
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      2:09PM 1  Q.  Okay.  Thank you.

      2:09PM 2            Well, let's come back.  We've seen -- we know where

      2:09PM 3  we are.  We know -- let's go back to the time line.  In spite

      2:10PM 4  of what you thought about Mr. Weston personally and what you

      2:10PM 5  thought about his work, in spite of all that, he received a

      2:10PM 6  significant amount of money from Medela after he left.  Would

      2:10PM 7  you agree with that?

      2:10PM 8  A.  I would agree with this.

      2:10PM 9  Q.  And in spite -- in addition to receiving a considerable

      2:10PM10  amount of money, he also received pretty spectacular terms for

      2:10PM11  his business; isn't that correct?

      2:10PM12  A.  We gave him very favorable terms.  We -- all of this is

      2:10PM13  spelled out in the severance agreement and the purchase

      2:10PM14  agreement.

      2:10PM15  Q.  Well, specifically -- specifically, he got very favorable

      2:10PM16  terms.  He got a 40 percent -- 40 percent discount on his --

      2:10PM17  on the prices, didn't he?

      2:10PM18  A.  He got a 40 percent reduction on pumps that he would buy

      2:11PM19  from Medela, and 25 percent reduction on accessories.

      2:11PM20  Q.  And it was -- you know, you were earlier trying to show

      2:11PM21  how -- that you treated him just the same as everybody else,

      2:11PM22  and you showed us one contract.  And that's Defendant's 419,

      2:11PM23  please.  No.  It's 419.  It's the -- I think it is.  And here

      2:11PM24  it comes to me.

      2:11PM25            And this is the contract that you and your lawyer

                                   Chris G. Poage, RMR, CRR

                                                                            2917

                                    Quackenbush - Redirect

      2:11PM 1  were talking about, concerning National Wound Care; is that

      2:11PM 2  right?

      2:11PM 3  A.  If I could see the front of it, please.

      2:11PM 4  Q.  Absolutely.

      2:12PM 5            THE COURT:  And this is D419?

      2:12PM 6            MR. MACON:  Yes, sir.  Yes, Your Honor.  I

      2:12PM 7  apologize.

      2:12PM 8  BY MR. MACON:

      2:12PM 9  Q.  This is the same contract that you and your lawyer were

      2:12PM10  talking about?

      2:12PM11  A.  I believe it is.

      2:12PM12  Q.  And this is the contract that you and your lawyer were

      2:12PM13  talking about how Mr. Weston didn't get anything special.

      2:12PM14  And, as a matter of fact, do you want to tell the jury -- and

      2:12PM15  let's go to page -- it's called Page 2.  It would be the third

      2:12PM16  page over, Section 2.

      2:12PM17            Mr. Weston got a 40 percent discount.  How much of a

      2:12PM18  discount did the people at National Wound Care get?

      2:12PM19  A.  I could read this, but you'll have a chance to ask Mr.

      2:12PM20  Laurel in just a few moments.

      2:12PM21  Q.  Well, I mean, isn't it clear -- you were pretty good with

      2:12PM22  this contract earlier.  It says, "Buyer shall pay to seller

      2:12PM23  the purchase price specified in seller's current distributor

      2:12PM24  pricing schedule."  So they were paying a hundred percent, not

      2:12PM25  40 percent off, weren't they?
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      2:12PM 1  A.  You should ask Mr. Laurel.  But that's what it says.

      2:12PM 2  Q.  Do you have -- if I remember, you said that a written

      2:13PM 3  contract is strong.  So you don't have any reason to believe

      2:13PM 4  that Medela is varying from their terms of their contract, do

      2:13PM 5  you?

      2:13PM 6  A.  I never said that we -- all contracts are the same.

      2:13PM 7  Q.  No.  As a matter of fact, we know that BlueSky got a 40

      2:13PM 8  percent discount, and National Wound Care got no discount,

      2:13PM 9  don't we?

      2:13PM10  A.  I believe I said that Mr. Weston was a special case.

      2:13PM11  Q.  Okay.  Well, he was a special case in terms of his

      2:13PM12  accounts payable, too.  He had to pay in 120 days.  And

      2:13PM13  National Wound Care has to pay in 30 days.  Do you see that?

      2:13PM14  A.  I never claimed that these two contracts were the same.

      2:13PM15  Q.  Sir, I just asked you a simple question.

      2:13PM16  A.  Do I see it?

      2:13PM17  Q.  Yes, sir.

      2:13PM18  A.  I see it.

      2:13PM19  Q.  Okay.  So Mr. Weston got a lot of benefits.

      2:13PM20            And go back to the time line, Trevor.  Thank you.

      2:13PM21            And at the time that Mr. Weston was receiving all

      2:14PM22  these benefits, you knew that Mr. Weston didn't have any

      2:14PM23  clinical studies.  He didn't have any medical proof.  He

      2:14PM24  didn't have anything to support the medical efficacy of what

      2:14PM25  he was doing, didn't you?
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      2:14PM 1  A.  My understanding is that the medical efficacy is not a --

      2:14PM 2  an issue that we decide.  It's an FDA specific issue --

      2:14PM 3  Q.  Sir, I asked you a specific question.  At the time you

      2:14PM 4  signed this contract, did you know that Mr. Weston had no

      2:14PM 5  medical, clinical support?

      2:14PM 6  A.  Are you speaking about the purchase contract?

      2:14PM 7  Q.  Yes, sir.

      2:14PM 8  A.  He just barely had a company at that time.

      2:14PM 9  Q.  That's right.  And at the time you gave these special

      2:14PM10  terms to Mr. Weston, you knew that at least there was a

      2:14PM11  potential problem with Dr. Argenta's patents, didn't you?

      2:14PM12  A.  At the time when we signed the purchase agreement, it was

      2:14PM13  a stipulation of the purchase agreement that he would not

      2:15PM14  violate patents.

      2:15PM15  Q.  Now, you --

      2:15PM16  A.  And he signed this purchase agreement.

      2:15PM17  Q.  Did you think that Mr. Weston had enough money if he was

      2:15PM18  not telling you the truth, if he was not forthcoming, as he

      2:15PM19  hadn't been in the past with you -- that if he was not telling

      2:15PM20  you the whole truth, did you believe that Mr. Weston had

      2:15PM21  enough money to pay for any damage that may have occurred

      2:15PM22  because of his violating the patents?

      2:15PM23  A.  I don't know anything about the assets of Mr. Weston.

      2:15PM24  Q.  Okay.  Let's -- now, let's talk for a minute about the

      2:15PM25  money that was paid to Mr. Weston.  And let's start by what
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      2:15PM 1  the Medela policy is.  Okay?  And I'm sure you're a man who

      2:15PM 2  believes very strongly in the policies, don't you?

      2:16PM 3  A.  Policies are nice guidelines.

      2:16PM 4  Q.  Okay.  Well, let's look at Plaintiff's Exhibit 408.  Do

      2:16PM 5  you recognize this as being the Medela severance policy?

      2:16PM 6  A.  Looks like Medela's severance plan.

      2:16PM 7  Q.  Yes, sir.  And do you understand that under the severance

      2:16PM 8  policy the only time a person is paid is in the event they are

      2:16PM 9  involuntarily terminated.  You understand that?

      2:16PM10  A.  I've read this policy recently, and these are guidelines.

      2:16PM11  It says that, in both cases, whether you're terminated or not

      2:16PM12  terminated, the company always has the right to go outside of

      2:16PM13  the policy, which we did.

      2:16PM14  Q.  Let's -- we're going to talk about what you said earlier.

      2:16PM15  We'll talk about those specifics and see if those are right.

      2:16PM16  But first, let's understand what the policy says.

      2:16PM17  "Termination of employment payment is not payable under this

      2:17PM18  policy for reasons other than described above.  Examples of

      2:17PM19  reasons for termination which do not normally qualify an

      2:17PM20  employee for termination of employment payment included but

      2:17PM21  are not limited to the following."  And the first one is

      2:17PM22  "voluntary resignation," correct?

      2:17PM23  A.  This is what it says.

      2:17PM24  Q.  And, as a matter of fact, Mr. Weston was a voluntary

      2:17PM25  resignation; is that correct?
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      2:17PM 1  A.  We would consider it voluntary resignation, yes.

      2:17PM 2  Q.  Okay.  Well, let's go back up and look at the chart of

      2:17PM 3  people that you told this jury were similar to Mr. Weston.

      2:17PM 4  And let's go through and see how similar they were.  And I've

      2:17PM 5  added a new little category, and it's called "reasons for

      2:17PM 6  severance."  Okay?  Let's start off with Mr. Weniger?  How do

      2:17PM 7  you pronounce the name?

      2:17PM 8  A.  Weniger.

      2:17PM 9  Q.  Not a chance in the world.  Weniger.  Mr. Weniger, now, he

      2:17PM10  had moved here from Switzerland, correct?

      2:17PM11  A.  That's my understanding.

      2:18PM12  Q.  And he had been head of all Medela, Inc., had 200, 300

      2:18PM13  people reporting to him?

      2:18PM14  A.  I don't think he probably had that many.  But he was the

      2:18PM15  head.  He started it, and ran it through '96, I think.

      2:18PM16  Q.  And you know that he was involuntarily terminated, don't

      2:18PM17  you?

      2:18PM18  A.  That's correct.

      2:18PM19  Q.  So he wasn't similar to Mr. Weston because he was

      2:18PM20  involuntarily terminated and, as a matter of fact, under the

      2:18PM21  policy he was -- he deserved severance, didn't he?

      2:18PM22  A.  He was involuntarily terminated.  I don't know if that

      2:18PM23  policy existed at the time.

      2:18PM24  Q.  Well, and let's talk about some other things.  As a matter

      2:18PM25  of fact, you know that Mr. Weniger threatened to sue the
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      2:18PM 1  company if they didn't pay him severance, don't you?

      2:18PM 2  A.  I only know that by a story.

      2:18PM 3  Q.  But you know -- however you know it, as the president of

      2:19PM 4  the company, you know that the reason Medela paid him is to

      2:19PM 5  avoid litigation?

      2:19PM 6  A.  I think it was a question of a contract.  I'm not sure of

      2:19PM 7  the details.

      2:19PM 8  Q.  Well, you've seen the contract yourself, and you know that

      2:19PM 9  they're trying to -- says that Weniger and Medela desire to

      2:19PM10  avoid the expense of litigation.  You understand Mr. Weniger

      2:19PM11  had threatened to sue Medela if they didn't pay him severance

      2:19PM12  under his contract?

      2:19PM13  A.  I've heard this.

      2:19PM14  Q.  Okay.  Well, now, let's go to the second one that you said

      2:19PM15  was the equivalent.  That was Mr. Grauman, and he was your

      2:19PM16  predecessor, correct?

      2:19PM17  A.  He was the previous president, president just before me.

      2:19PM18  Q.  And he was president of the entire company, over 200

      2:19PM19  people at that time?

      2:19PM20  A.  Yes.  It would have been over 200 people.

      2:19PM21  Q.  And just so we understand, he was involuntarily

      2:19PM22  terminated, wasn't he?

      2:19PM23  A.  Yes, he was.

      2:19PM24  Q.  He was fired, wasn't he?

      2:19PM25  A.  He was fired.
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      2:20PM 1  Q.  And under the severance policy he was supposed to be paid

      2:20PM 2  termination, correct?

      2:20PM 3  A.  The policy would say -- would suggest that -- a certain

      2:20PM 4  payment.

      2:20PM 5  Q.  Okay.  Let's skip Mr. Weston.  We got some things to talk

      2:20PM 6  about.  Debra Kurtz.  Now, you personally were here when Ms.

      2:20PM 7  Kurtz left, correct?

      2:20PM 8  A.  Yes, I was her superior.

      2:20PM 9  Q.  And, as a matter of fact, you know Ms. Kurtz was

      2:20PM10  involuntarily terminated, didn't you?

      2:20PM11  A.  Yes, I fired her.

      2:20PM12  Q.  Joan Lisenbe, you know that she was involuntarily

      2:20PM13  terminated, don't you?

      2:20PM14  A.  This is my understanding.

      2:20PM15  Q.  Stephanie Noblin.  You know that Stephanie Noblin was

      2:20PM16  involuntarily terminated, don't you?

      2:20PM17  A.  I do know this.

      2:20PM18  Q.  Stephen Smith, you know that Stephen Smith was

      2:20PM19  involuntarily terminated, don't you?

      2:21PM20  A.  This is my understanding.

      2:21PM21  Q.  Okay.  So you gave us seven examples of people you said

      2:21PM22  were just like Mr. Weston.  But it turns out he voluntarily

      2:21PM23  resigned and the rest of them were fired, correct?

      2:21PM24  A.  He's different than the rest of the group.

      2:21PM25  Q.  And under the termination policy every one of the rest of

                                   Chris G. Poage, RMR, CRR

                                                                            2924

                                    Quackenbush - Redirect

      2:21PM 1  the group deserved severance pay, didn't they?  They had a

      2:21PM 2  legal right to it?

      2:21PM 3  A.  They did not.  It's not -- it's not a legal right.  It's

      2:21PM 4  not an obligation of this policy.  It's a guideline.

      2:21PM 5  Q.  Under the company policy they were to be paid severance,

      2:21PM 6  correct?

      2:21PM 7  A.  They would be paid severance.  I don't know how these

      2:21PM 8  numbers line up against the specifics of the guidelines of the

      2:21PM 9  policy.

      2:21PM10  Q.  Okay.  Well, let's start talking -- let's go back and

      2:21PM11  let's talk about the money that was paid to Mr. Weston.  And

      2:22PM12  let's not talk about in terms of severance.  Let's just say

      2:22PM13  that after Mr. Weston said good-bye, he received the

      2:22PM14  equivalent of about $600,000; isn't that right?

      2:22PM15  A.  I don't know where you would get that number.  If you

      2:22PM16  could help me with it.

      2:22PM17  Q.  I'll be glad to.  Okay.  Let's start off.  Okay.  First,

      2:22PM18  he was paid -- his salary was $174,000 a year, correct?

      2:22PM19  A.  174.

      2:22PM20  Q.  Yes, sir.

      2:22PM21  A.  I see 274.

      2:22PM22  Q.  We'll talk about that in just a minute.  But his salary

      2:22PM23  was $174,000; is that correct?

      2:22PM24  A.  That's correct.

      2:22PM25  Q.  And what you did, you said, "Mr. Weston, we're going to
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      2:22PM 1  keep paying you every two weeks for a full year.  And so

      2:22PM 2  you're going to get your paycheck.  And so when you're

      2:22PM 3  starting your company, when you're going out and whatever

      2:22PM 4  you're doing, when you're competing with KCI, you're going --

      2:22PM 5  you don't have to worry about it, because every two weeks

      2:22PM 6  you're going to receive your paycheck."  Is that right?

      2:22PM 7  A.  Every two weeks he was going to receive a paycheck.  All

      2:23PM 8  of the other stuff is your speculation.  I don't -- I don't

      2:23PM 9  agree to that.

      2:23PM10  Q.  Well, sir, you agree that he was paid every two weeks for

      2:23PM11  a year, don't you?

      2:23PM12  A.  I agree he was paid every two weeks for a year.

      2:23PM13  Q.  And in addition to that, you know that during that year is

      2:23PM14  when he formed and started his business, correct?

      2:23PM15  A.  He formed it in March, and continued for 12 months after

      2:23PM16  that, for sure.

      2:23PM17  Q.  Okay.  Well, let's talk about another number on here.  And

      2:23PM18  that's the $174,000 that -- a loan that was forgiven.  You

      2:23PM19  know that under an agreement -- one of these contracts that

      2:23PM20  are so important to you.  You know under a contract Mr. Weston

      2:23PM21  was contractually obligated to pay the company $174,000?

      2:23PM22  A.  I'm not certain where that number comes from.

      2:23PM23  Q.  Well, let me ask you, do you know that when Mr. Weston

      2:23PM24  left to go to -- go to school, that he signed an agreement

      2:24PM25  that because he was going to school and be paid his full
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      2:24PM 1  salary, that if he came back and left within three years, he'd

      2:24PM 2  have to pay the money back?

      2:24PM 3  A.  I know of that contract.  I was saying I don't know where

      2:24PM 4  the number comes from.

      2:24PM 5  Q.  Well, you knew that his salary was $174,000, didn't you?

      2:24PM 6  A.  I think that the contract, if you look at it, says 160.

      2:24PM 7  Q.  Okay.  Maybe I'm wrong by $14,000.  If I am -- let's take

      2:24PM 8  $14,000.  Are you satisfied that he got the equivalent of

      2:24PM 9  $160,000, at least?

      2:24PM10  A.  I think the company, because of other changes in his

      2:24PM11  salary at that time, came out way ahead of that.

      2:24PM12  Q.  Sir, it's a very easy question.  Isn't it true that when

      2:24PM13  Mr. Weston left, in addition to getting paid his salary for a

      2:24PM14  full year, he got the equivalent of a check for $160,000

      2:24PM15  because it was a loan he didn't have to pay back?

      2:24PM16  A.  It was a three-year obligation.  He came back in 2000.  He

      2:24PM17  left in 2002.  So maybe a third of that is what he still owed.

      2:24PM18  Q.  Sir, as a matter of fact -- is that your understanding of

      2:25PM19  the contract?  Have you read his contract?

      2:25PM20  A.  I don't know if it's prorated or not.

      2:25PM21  Q.  Okay.  It's very easy for us to see, if I could find it.

      2:25PM22            MR. SADLER:  It's Plaintiff's 514.

      2:25PM23            MR. MACON:  Thank you very much.  Plaintiff's 514.

      2:25PM24  BY MR. MACON:

      2:25PM25  Q.  Okay.  Do you see this?
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      2:25PM 1  A.  I do.

      2:25PM 2  Q.  And you understand that this is the agreement between

      2:25PM 3  Medela and Mr. Weston?

      2:25PM 4  A.  Signed in June 10th, 1998.

      2:25PM 5  Q.  Right.  Okay.  Let's come down to the highlighted part.

      2:25PM 6  A.  So there's the 160 number.

      2:25PM 7  Q.  Yes, sir.  Yes, sir.  Do you see that it's to be prorated?

      2:25PM 8  A.  I do not see that.

      2:25PM 9  Q.  So he got the equivalent of $160,000, correct?

      2:25PM10  A.  There's more to it than that.  I will be happy to explain

      2:25PM11  it.

      2:26PM12  Q.  If we can just go through and try to get this done.  Did

      2:26PM13  he get the equivalent of $160,000?

      2:26PM14  A.  He was forgiven this amount of money.

      2:26PM15  Q.  Okay.  And in addition, you paid -- Medela paid Mr. Weston

      2:26PM16  $45,000 after he left, to do consulting work on this road map,

      2:26PM17  correct?

      2:26PM18  A.  I thought that was 30.  I don't remember the number

      2:26PM19  precisely.

      2:26PM20  Q.  We'll find the number for you.  But he was paid some sum

      2:26PM21  of money?

      2:26PM22  A.  He was certainly paid some sum of money.

      2:26PM23  Q.  And he did that, and he was getting this 30 or $45,000 --

      2:26PM24  he was getting that money at the same time he was getting paid

      2:26PM25  his biweekly salary, correct?
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      2:26PM 1  A.  Those were at the same time, for the time that he did this

      2:26PM 2  "Road Map for Suction."

      2:26PM 3  Q.  Okay.  So he was getting both those payments during that

      2:26PM 4  time.

      2:26PM 5            Then there are two other elements that we got to

      2:26PM 6  talk about.  And then, of course, he got his car, his computer

      2:26PM 7  and his printer and that sort of thing.  But in addition to

      2:26PM 8  that, he got a hundred thousand dollars for what you called a

      2:27PM 9  non-compete, correct?

      2:27PM10  A.  That's this second -- there was a hundred thousand dollar

      2:27PM11  payment paid at 88 plus 12.

      2:27PM12  Q.  Okay.  Was that for a non-compete?  Is that what you told

      2:27PM13  this jury?

      2:27PM14  A.  That was -- yes, because it was held until the -- it was

      2:27PM15  tied to the non-compete.  Yes, it was.

      2:27PM16  Q.  Thank you.  And just so we understand, you're paying a

      2:27PM17  hundred thousand dollars for a non-compete for somebody who

      2:27PM18  you knew was going to go into business in the wound care

      2:27PM19  business and somebody who, during the last year, had stalled

      2:27PM20  and failed and failed to make any sales.  That's the -- that's

      2:27PM21  the hundred thousand dollars -- that's the person you paid a

      2:27PM22  hundred thousand dollars to, correct?

      2:27PM23  A.  At the time we constructed this policy, which would have

      2:27PM24  been in January and February of 2002, we had no idea what

      2:27PM25  business Mr. Weston was going to go into.
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      2:27PM 1  Q.  Sir, I thought -- I thought within the last 15 minutes you

      2:27PM 2  just told the jury that because of the emails you received,

      2:27PM 3  because the opinions that you saw, that you just told this

      2:28PM 4  jury that you knew he was going to go into the wound care

      2:28PM 5  business.  Are you changing that?

      2:28PM 6  A.  I did not know that.  It may have been a supposition on my

      2:28PM 7  part, but I certainly didn't know it.

      2:28PM 8  Q.  So you went ahead and paid him on a hundred thousand

      2:28PM 9  dollars, even though you thought he was going to go into the

      2:28PM10  wound care business?

      2:28PM11  A.  I think that that was a really good deal for Medela.

      2:28PM12  Q.  Okay.  And then let's -- okay.  Let's do Plaintiff's

      2:28PM13  Exhibit 535.

      2:28PM14  A.  Could I ask where that 274 at the top comes in?

      2:28PM15  Q.  I'm going to come right back to it.  Thank you.  Glad

      2:28PM16  you're there.

      2:28PM17            THE COURT:  This is P -- what, sir?

      2:28PM18            MR. MACON:  This is P535.  And Trevor, just show the

      2:28PM19  top line first.

      2:28PM20  BY MR. MACON:

      2:28PM21  Q.  Okay.  You see that this is -- this came from Medela, from

      2:28PM22  your company.  And you see that it says, "Richard Weston total

      2:28PM23  compensation for the years 1996 through 2004?"  Do you see

      2:29PM24  that?

      2:29PM25  A.  I do see this.
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      2:29PM 1  Q.  Now, Trevor, I'm going to ask you to do something hard.

      2:29PM 2  Can you just do the 1099?  Do a -- if it's too hard, don't

      2:29PM 3  worry about it.

      2:29PM 4            THE COURT:  This is for the years -- what years are

      2:29PM 5  those, sir?

      2:29PM 6            MR. MACON:  These are 1996 through 2004, but I'm

      2:29PM 7  only interested in 2002 through --

      2:29PM 8            You did it.

      2:29PM 9  BY MR. MACON:

      2:29PM10  Q.  Sir, do you see that he was paid 45,590 by Medela as

      2:29PM11  consulting income in 2002?

      2:29PM12  A.  I'm not sure what a 1099 is.  I'm sorry.

      2:29PM13  Q.  You're chief executive officer of a company, and you don't

      2:29PM14  know what a 1099 is?

      2:29PM15  A.  Sorry.

      2:29PM16  Q.  Okay.  Thank you.  Do you have any reason to doubt that he

      2:29PM17  was paid $45,000?

      2:29PM18  A.  What line -- what line does that line up with, and what's

      2:29PM19  the question again, please?

      2:29PM20  Q.  Do you know -- do you have any reason to doubt that Mr.

      2:30PM21  Weston was paid $45,000 in consulting?

      2:30PM22  A.  Not if it's on this chart.

      2:30PM23  Q.  Okay.  Thank you.  Now, let's go back because you asked

      2:30PM24  another question.

      2:30PM25            Trevor, can we go back to that chart, the one we
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      2:30PM 1  were on showing how much money he was paid after he left?

      2:30PM 2            You asked me about the $274,000.  Okay.  $174,000 of

      2:30PM 3  that was his annual payment that Medela paid him year-round.

      2:30PM 4  Familiar with that?

      2:30PM 5  A.  I am familiar with this.

      2:30PM 6  Q.  The other hundred thousand was the hundred thousand that

      2:30PM 7  Medela paid him because of a non-compete.  That's your claim.

      2:30PM 8  You understand that?

      2:30PM 9  A.  No.  I think that's the second line.

      2:30PM10  Q.  Okay.  Let me tell you there are two $100,000 payments.  I

      2:30PM11  don't care which one you call.  One you claim is for a

      2:30PM12  non-compete.  And another you claim is for a bonus.  Remember

      2:31PM13  that?

      2:31PM14  A.  Yes, sir.  Year end 2001.

      2:31PM15  Q.  Which is -- which is interesting because, as a matter of

      2:31PM16  fact, in July of 2001 he resigned his position as director of

      2:31PM17  sales in Medela, didn't he?

      2:31PM18  A.  Yes, he did.

      2:31PM19  Q.  Thank you.  Let's change gears.  Let's --

      2:31PM20            THE COURT:  If you're changing gears --

      2:31PM21            MR. MACON:  I'm changing gears, Your Honor.

      2:31PM22            THE COURT:  We've been at it an hour.  We'll take

      2:31PM23  maybe a break till 15 till 3:00.

      2:31PM24            Ladies and gentlemen, all rise.  And Mr. Ramirez, if

      2:31PM25  you will lead us out here.
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      2:32PM 1       (Jury leaves courtroom)

      2:32PM 2            THE COURT:  Thank you, Mr. Quackenbush.  You may

      2:32PM 3  step down.  I am going to ask the jury -- I can't remember.

      2:32PM 4  I'm going to ask them the timing problems they have.  We'll

      2:32PM 5  start losing some jurors at some point, and I just want to

      2:32PM 6  find out what those time problems are, and I'll let you know

      2:32PM 7  that.

      2:32PM 8            MR. MACON:  Great.

      2:32PM 9            THE COURT:  Okay.  Thank you.  And I'll talk to them

      2:32PM10  right now.

      2:32PM11       (Recess)

      2:48PM12       (Open court, no jury)

      2:48PM13            THE COURT:  Thank you.  The jury will come in in

      2:48PM14  just a second.  Let me just give you some information.  I'll

      2:48PM15  just tell you about the jury, just so you'll know.  If

      2:48PM16  somebody will take a note here.

      2:48PM17            Kimberly Day who is the second woman front, from our

      2:49PM18  right, Kimberly Day has to leave July 22nd.  Last man on the

      2:49PM19  front over there, Mr. Gomez, has to leave July 25th.  Second

      2:49PM20  man from the back on the right, Mr. Vance, has to leave July

      2:49PM21  22nd.  And Mr. Pena, who is two down, has to leave July 13.

      2:49PM22  So just to let you know --

      2:49PM23            MR. MACON:  July 13?

      2:49PM24            THE COURT:  July 13.  So he'll be the first person

      2:49PM25  we lose.  We will lose him.  I would almost want to go ahead
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      2:49PM 1  and tell him that we're not going to finish by July 13 and

      2:49PM 2  excuse him unless we just want him to be here, because there's

      2:49PM 3  no way we're going to finish July 13.

      2:49PM 4            MR. SADLER:  Could we give you an answer maybe at

      2:49PM 5  the end of the day?

      2:49PM 6            THE COURT:  Okay.  You can.  That means he'll have

      2:49PM 7  to be here Wednesday.  But that's okay.  But let me know.  The

      2:49PM 8  others, you know, we're just going to keep -- we've sure got a

      2:50PM 9  shot with the others.  But if you think we're going to finish

      2:50PM10  this July 13, I'm -- I'll be jumping up and down.

      2:50PM11            MR. MACON:  Oh, I'll buy drinks for everyone.

      2:50PM12            MR. SADLER:  I just hope we finish Mr. Quackenbush's

      2:50PM13  examination by July 13.

      2:50PM14            MR. MACON:  I'm not going to get into that.

      2:50PM15            THE COURT:  Okay.  Well, you guys think about it.

      2:50PM16  It looks like, to me, totally impractical.

      2:50PM17            MR. PARTRIDGE:  We think you're right, Judge.  We

      2:50PM18  just want to chat.

      2:50PM19            MR. MACON:  On the people, the July 22 and 25 --

      2:50PM20            THE COURT:  That's going to be tough.  I'm going to

      2:50PM21  have to consider my schedule.  I've got, you know -- we're

      2:50PM22  just going to have to do the best we can.

      2:50PM23            MR. MACON:  I still have -- I still have Mr.

      2:50PM24  McClanahan's optimism that we'll get this done by the 17th.

      2:50PM25            THE COURT:  Okay.  Well, you're getting into that --
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      2:50PM 1  into that non-credible group.

      2:50PM 2            MR. MACON:  That'd be a step up for me, Your Honor.

      2:50PM 3            MR. MCCLANAHAN:  Let me just inject, because I do

      2:50PM 4  need to respond to that, that since I've kind of learned the

      2:50PM 5  schedule, I've been finding out when my folks are available.

      2:50PM 6  For example, I've got one important witness who is apparently

      2:51PM 7  only available on the dates that you had previously promised

      2:51PM 8  to Dr. Orgill.  And we got into the problem with Dr. Orgill

      2:51PM 9  because, obviously, Mr. Macon chose to put on his case in

      2:51PM10  whatever order he wants to.  And that's okay for him to do.

      2:51PM11  But, I mean, one thing which causes another to move, causes

      2:51PM12  another to move.  And so we've -- and I've never said I had

      2:51PM13  any witness problems, but I need to tell you I do have some,

      2:51PM14  and we're going to have to figure out how to work with those.

      2:51PM15            THE COURT:  We're just going to have to figure out

      2:51PM16  how to work with them.

      2:51PM17            MR. MCCLANAHAN:  Sure.

      2:51PM18            THE COURT:  Okay.  Okay.  Just -- you guys put that

      2:51PM19  in everybody's mind.  We'll stand up.  Let's bring the jury

      2:51PM20  in.

      2:52PM21       (Jury enters courtroom)

      2:52PM22            THE COURT:  Okay.  Thank you so much.  Let's all be

      2:52PM23  seated.

      2:52PM24            And if you'll continue, Mr. Macon.  And Mr.

      2:52PM25  Quackenbush, make yourself at home there.
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      2:52PM 1            MR. MACON:  Your Honor, I shifted gears enough that

      2:52PM 2  I'm going to pass the witness.

      2:52PM 3            THE COURT:  Okay.  Well, that's fine.  Mr.

      2:52PM 4  McClanahan.

      2:52PM 5            MR. MCCLANAHAN:  No questions, Your Honor.

      2:52PM 6            THE COURT:  Okay.

      2:52PM 7            MR. SADLER:  I do have something very brief, Your

      2:52PM 8  Honor.

      2:52PM 9            THE COURT:  Yes.  Certainly.

      2:52PM10            MR. SADLER:  If I could get my colleague, Mr.

      2:52PM11  Powers, to help me with the chart.

      2:52PM12            THE COURT:  Sure.

      2:52PM13            MR. SADLER:  Thank you.  Would it be appropriate

      2:52PM14  just to have it right there?

      2:52PM15            THE COURT:  That's perfect.  Right there is fine.

      2:52PM16            MR. SADLER:  May I proceed, Your Honor?

      2:52PM17            THE COURT:  You may.

      2:52PM18                        RECROSS-EXAMINATION

      2:52PM19  BY MR. SADLER:

      2:52PM20  Q.  Mr. Quackenbush, you were here in opening statement, I'm

      2:53PM21  sure you were, and heard the arguments of the lawyers, were

      2:53PM22  you not?

      2:53PM23  A.  I was here for the opening statements, yes.

      2:53PM24  Q.  Do you recall, as I do, that on opening statement, which

      2:53PM25  was May the 30th, 31st, I forget, somewhere around in there --
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      2:53PM 1            THE COURT:  Very end of may.

      2:53PM 2  BY MR. SADLER:

      2:53PM 3  Q.  -- very end of May, that the statement was made by the KCI

      2:53PM 4  lawyers that Mr. Weston was given $400,000 when he left the

      2:53PM 5  company.  Do you recall that?

      2:53PM 6  A.  I recall this statement.

      2:53PM 7  Q.  All right.  Is it your impression that we live in

      2:53PM 8  inflationary times, and that that might explain how today

      2:53PM 9  we're now at $593,000?

      2:53PM10  A.  It seems like a big change.

      2:53PM11  Q.  And particularly with regard to Mr. Weston's situation and

      2:53PM12  this whole idea about this salary that he was supposed to pay

      2:53PM13  back.  I need to ask you about that.  You saw -- could we go

      2:54PM14  back to that exhibit, the chart of -- 535, Plaintiff's 535.

      2:54PM15  Could you bring that up?  I need to ask you about that.  If we

      2:54PM16  could highlight -- I particularly want to focus on the years

      2:54PM17  Mr. Weston was at Sanford, which would be '98, '99 and on into

      2:54PM18  2000.  So if we could just focus on those three years.

      2:54PM19            Now, we saw, I think, on the chart that was put up,

      2:54PM20  that it was suggested that his salary that year was 174,000,

      2:54PM21  but we all saw it was just 160, right?

      2:54PM22  A.  That's correct.

      2:54PM23  Q.  And in addition to the salary being smaller than what was

      2:54PM24  suggested, what happened to Mr. Weston's total compensation

      2:54PM25  the years he went and was out to Stanford?  Did it suffer some
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      2:54PM 1  kind of drop?

      2:54PM 2  A.  There was a negotiation between Mr. Weston and Mr. Tanner.

      2:54PM 3  And he took a big salary reduction mainly on the bonus side of

      2:54PM 4  his salary.  I believe his salary actually was increased to

      2:55PM 5  get to 160.

      2:55PM 6  Q.  And so, for example, if we're going to talk about how this

      2:55PM 7  all affected Mr. Weston, his bonus income went from 259 to

      2:55PM 8  less than half that, to less than half that again.  Is that

      2:55PM 9  right, sir?

      2:55PM10  A.  Yeah, a big reduction.

      2:55PM11  Q.  Now, the whole issue of whether he needed to pay back the

      2:55PM12  salary portion -- and first, let me ask you, was that a loan?

      2:55PM13  Did we loan him money when he went to Sanford?

      2:55PM14  A.  No.  It was just living expenses.  Well, that's more than

      2:55PM15  living expenses.  But it was a salary continuation to take

      2:55PM16  care of him while he was actually in school, because he was in

      2:55PM17  school -- I think he was in school full time.  I'm not certain

      2:55PM18  about that.

      2:55PM19  Q.  And I noticed in the emails we looked at -- we looked at

      2:55PM20  Defendant's 113 and some others, the whole dialogue between

      2:55PM21  you and Mr. Tanner about all the points in the separation

      2:55PM22  agreement.  Did that issue even come up in somebody's mind,

      2:55PM23  that y'all were going to reach back four years earlier and

      2:56PM24  call on him to pay back the salary?

      2:56PM25  A.  I don't think that we ever talked about that.  There's a
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      2:56PM 1  clause in there, I think it's called releases.  And it says

      2:56PM 2  that Medela forgives all other obligations.  And that goes

      2:56PM 3  both ways.  So he forgives obligations, and we forgive

      2:56PM 4  obligations.  And I think that just was taken care of under

      2:56PM 5  those releases.  I don't remember it coming up as a point we

      2:56PM 6  actually discussed.

      2:56PM 7  Q.  Now, if we could look at Defendant's 124, please.  And if

      2:56PM 8  we could highlight in yellow the text so we can all see it,

      2:56PM 9  particularly that third sentence.

      2:56PM10            Now, this is an email Mr. Macon showed you.  And

      2:56PM11  it's not directed to you, but I need to direct your attention

      2:56PM12  to a particular passage.  As a businessman, as somebody

      2:56PM13  familiar with patents, would it concern or alarm you that

      2:56PM14  somebody in your business was looking into some kind of

      2:57PM15  business that in their view would not infringe a patent?

      2:57PM16  Would that concern you?

      2:57PM17  A.  That would be very prudent.

      2:57PM18  Q.  And, in fact, if we could look at this, you were not here

      2:57PM19  for Mr. Ware's -- I guess he's not here -- Mr. Ware's

      2:57PM20  testimony, were you?

      2:57PM21            MR. MACON:  Your Honor, he had a problem again -- he

      2:57PM22  had a personal problem.

      2:57PM23            MR. SADLER:  That's fine.  I'm sorry.  I just

      2:57PM24  expected to see him.

      2:57PM25            MR. MACON:  He said he had to leave -- sick.
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      2:57PM 1            THE COURT:  Not a problem.  Not a problem at all.

      2:57PM 2  BY MR. SADLER:

      2:57PM 3  Q.  You were not here for Mr. Ware's testimony?

      2:57PM 4  A.  I was not.

      2:57PM 5  Q.  Okay.  Well, let me visit with you.  May I come around

      2:57PM 6  here, Your Honor?

      2:57PM 7            THE COURT:  You may.

      2:57PM 8  BY MR. SADLER:

      2:57PM 9  Q.  Can you see this if I --

      2:57PM10  A.  That's fine.

      2:57PM11  Q.  I want everyone to see it, but I need to turn it just a

      2:57PM12  little.

      2:57PM13  A.  It was fine before.

      2:57PM14  Q.  All right.  You have some familiarity with patents, do you

      2:57PM15  not, as a co-inventor?

      2:57PM16  A.  Some familiarity.

      2:57PM17  Q.  And I drew for Mr. Ware this piece of paper with lines and

      2:57PM18  labeled it patent, and you've seen patents before, and they're

      2:57PM19  on a piece of paper, and they have a title, and they have all

      2:57PM20  the claims.  You understand that?

      2:58PM21  A.  I do.

      2:58PM22  Q.  And do you understand that in terms of what is

      2:58PM23  appropriate, that if you stay outside whatever the claims of

      2:58PM24  the patent are -- over here, over here, over here, over

      2:58PM25  here -- as a businessman do you understand there's anything
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      2:58PM 1  wrong with that?

      2:58PM 2  A.  Not only is there nothing wrong with it, but it's my

      2:58PM 3  understanding, is that's what the government wants you to do.

      2:58PM 4  They want you to build on the teachings of a patent.

      2:58PM 5  Q.  Now, let me ask you, there was some testimony about this

      2:58PM 6  statement about backyard.  If this are the Wake Forest

      2:58PM 7  patents, if this is the backyard, was it always your intent to

      2:58PM 8  stay outside here?  Whatever you were doing, stay out of the

      2:58PM 9  backyard?

      2:58PM10  A.  Just stay out of the part that's called patent.

      2:58PM11  Q.  In your mind is there anything, anything inappropriate,

      2:58PM12  unethical, unbusinessman-like, unprofessional, about staying

      2:58PM13  outside of, going around, staying away from a patent?  Is that

      2:58PM14  wrong, sir?

      2:58PM15  A.  There's absolutely nothing wrong with this.  Good business

      2:59PM16  practice.  And again, it's my understanding, is the government

      2:59PM17  -- the Patent Office wants you to do that.

      2:59PM18  Q.  And if there is prior art out here that describes

      2:59PM19  something, do you understand there's anything wrong with you

      2:59PM20  doing a business that's out here, if it's in the prior art?

      2:59PM21  A.  Well, for two reasons, prior art, I think, would only

      2:59PM22  relate to inside the patent's fence.  But prior art, there's

      2:59PM23  no problem with that.  And certainly, outside the patent,

      2:59PM24  there's nothing wrong with that.

      2:59PM25  Q.  All right.  Well, let's talk about that for a minute.
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      2:59PM 1  Because we've heard the statement "get around" or "go around"

      2:59PM 2  a patent.  I thought we were past that, but we need to go back

      2:59PM 3  to that.  Could we have the Court's preliminary instructions

      2:59PM 4  again?

      2:59PM 5            And I believe you here, were you not, for the

      2:59PM 6  reading of the Court's preliminary instructions?

      2:59PM 7  A.  Was that in opening statements?

      2:59PM 8  Q.  It related to opening statements.

      2:59PM 9  A.  I believe I was.

      2:59PM10  Q.  And do you understand -- and I think we talked about this,

      2:59PM11  but let's be clear.  You understand your company stands

      3:00PM12  accused, Medela stands accused of conspiracy to infringe a

      3:00PM13  patent.  Do you understand that?

      3:00PM14  A.  I understand this, yes.

      3:00PM15  Q.  All right.  Well, let's look at what the Court told all of

      3:00PM16  us and focus -- you see here.  Here's the Court's definition

      3:00PM17  of conspiracy.  And let's highlight it.  And I'm sure you

      3:00PM18  heard, as the rest of us did, when the Court described what

      3:00PM19  the plaintiff, KCI and Wake Forest, have to do in order to

      3:00PM20  prove that there's some kind of conspiracy.  And you see

      3:00PM21  they're numbered 1, 2 and 3.  Do you see that?

      3:00PM22  A.  I do see this, yes.

      3:00PM23  Q.  Let's focus on the third one, if we could highlight that.

      3:00PM24  "An unlawful overt act."  Let me ask you about that.  In your

      3:00PM25  mind is there anything unlawful about going on the Patent
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      3:00PM 1  Office's website and pulling up and reading somebody's

      3:00PM 2  published patent?  In your mind is that illegal?  Is that

      3:00PM 3  wrong?

      3:00PM 4  A.  There's absolutely nothing wrong with this.

      3:01PM 5  Q.  In your mind is there anything illegal, wrong about

      3:01PM 6  researching prior art?  Is that against the law?

      3:01PM 7  A.  No.  There's nothing wrong with that.

      3:01PM 8  Q.  If what you're trying to do as a businessman is take steps

      3:01PM 9  to ensure that you are staying around, outside of, somebody

      3:01PM10  else's patent, is it your understanding that that's unlawful?

      3:01PM11  A.  No.  I think that would be good business practice.

      3:01PM12  Q.  Well, let me ask you this.  On at least three different

      3:01PM13  occasions your company sought the advice of the Baniak firm as

      3:01PM14  to whether things related to Chariker-Jeter, things related to

      3:01PM15  kits, would infringe a patent.  We talked about that, didn't

      3:01PM16  we?

      3:01PM17  A.  Yes, we did.

      3:01PM18  Q.  Do you have any understanding that it is unlawful to hire

      3:01PM19  a lawyer and ask that lawyer to examine the validity of

      3:01PM20  somebody's patent?  Do you think that's illegal?

      3:01PM21  A.  Not only do I not think it's illegal, I think it's good

      3:01PM22  business practice.  I owe it to the employees and the owners

      3:02PM23  of Medela.

      3:02PM24  Q.  And do you think it's illegal to hire a competent patent

      3:02PM25  lawyer to look at a patent, look at prior art, look at kits,
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      3:02PM 1  look at a business and tell you whether or not there's an

      3:02PM 2  infringement problem?  Do you understand that to be an

      3:02PM 3  unlawful act?

      3:02PM 4  A.  That is not illegal.

      3:02PM 5            MR. SADLER:  I'll pass the witness, Your Honor.

      3:02PM 6            THE COURT:  Thank you very much.

      3:02PM 7            Yes, sir.

      3:02PM 8            MR. MACON:  Very briefly, let me -- Trevor, could

      3:02PM 9  you put up Plaintiff's 535 again?

      3:02PM10                   FURTHER REDIRECT EXAMINATION

      3:02PM11  BY MR. MACON:

      3:02PM12  Q.  Mr. Quackenbush, I was interested in what you had to say.

      3:03PM13  Mr. Weston was in -- was off going to school full time in 1999

      3:03PM14  and 2000?

      3:03PM15  A.  He was -- it might have been in 1999.  I don't know

      3:03PM16  exactly the years.  1998 was the first time of a -- that

      3:03PM17  negotiated salary.  I think that document we saw before was

      3:03PM18  '98.

      3:03PM19  Q.  Okay.  So what -- whichever year, he made over $200,000 a

      3:03PM20  year while he was in college, not working?

      3:03PM21  A.  He made -- I thought it was 160.

      3:03PM22  Q.  Well, if you'll look -- that's the number you told the

      3:03PM23  jury.  But if you'll look at your own chart, it shows that in

      3:03PM24  '99 he made $259,000.  And that's when he was paid while he

      3:03PM25  was going to college?
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      3:03PM 1  A.  Again, I don't know exactly.  He may have split between

      3:03PM 2  '99 and 2000.  I don't know.  You could ask him when he went.

      3:04PM 3  Q.  I was just curious because you're the one who said he made

      3:04PM 4  160.  It appears he made either 259,000 if it was in '99 or

      3:04PM 5  206,000, according to your own records, doesn't it?

      3:04PM 6  A.  I'm trying to reconcile between the contract, which had

      3:04PM 7  160, which I would have thought the -- was the base number.

      3:04PM 8  With respect to the bonus, I'm not certain.

      3:04PM 9  Q.  Okay.  But anyway, he was making in excess of $200,000 a

      3:04PM10  year while he was going to college, right?

      3:04PM11  A.  It seems so, yes.

      3:04PM12  Q.  And I was also curious.  It appears that in 2002, where he

      3:04PM13  worked less than two months, he made $329,000, is that

      3:04PM14  correct, from Medela?

      3:04PM15  A.  Looks like 321.

      3:04PM16  Q.  Okay.  And then in 2003, when he's been gone for over a

      3:04PM17  year, he made $39,000, correct, from Medela?

      3:04PM18  A.  This is what's listed under 2003.

      3:05PM19  Q.  And then in 2004 Medela paid him $88,000.  That was two

      3:05PM20  and a half years after he left, correct?

      3:05PM21  A.  And then $6,000 went into the trust for his son.

      3:05PM22  Q.  Absolutely.  Thank you.  Thank you very much.

      3:05PM23            MR. MACON:  That's all I have, Your Honor.

      3:05PM24            THE COURT:  Thank you very much.  You may step down,

      3:05PM25  Mr. Quackenbush.  Watch that microphone.  Very good job.
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      3:05PM 1            MR. SADLER:  Your Honor, would it be appropriate,

      3:05PM 2  since Mr. Quackenbush is not going to be recalled, to excuse

      3:05PM 3  him from the Rule so he can --

      3:05PM 4            MR. MACON:  I have no problem with it.

      3:05PM 5            THE COURT:  You may remain in the courtroom, Mr.

      3:05PM 6  Quackenbush.

      3:05PM 7            Okay.  Yes, sir.  Your next witness.

      3:05PM 8            MR. MACON:  I'd like to call Bernie Laurel.

      3:05PM 9            THE COURT:  Yes, sir, Mr. Laurel.  If you'll come up

      3:05PM10  here, Mr. Laurel.  You've been in the courtroom so you're

      3:05PM11  pretty familiar with how this works.

      3:05PM12            THE WITNESS:  I've watched it a number of times.

      3:05PM13            THE COURT:  Yes.  Please raise your right hand.

      3:05PM14       (The oath was administered)

      3:05PM15            THE COURT:  Great.  If you'll be seated right there,

      3:05PM16  Mr. Laurel.  And just remember, as all witnesses have, to

      3:05PM17  speak in a very loud, clear voice.  Will you do that for me?

      3:06PM18            THE WITNESS:  I will certainly do that.

      3:06PM19            THE COURT:  Excellent.  Thank you.

      3:06PM20            That's right.  Another good job.

      3:06PM21            MR. MACON:  Mr. Laurel, we're just passing out your

      3:06PM22  picture.

      3:06PM23            THE WITNESS:  I hope it's not my driver's license

      3:06PM24  picture.

      3:06PM25            MR. MACON:  No.  We used your high school graduation
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      3:06PM 1  picture.

      3:06PM 2            THE WITNESS:  I was thinner.

      3:06PM 3            THE COURT:  That's right.  Those high school

      3:06PM 4  graduation pictures and those driver's license pictures are

      3:06PM 5  not to be seen.

      3:06PM 6            Okay.  Looks like everybody's pretty much set.  So

      3:07PM 7  Mr. Macon, you may continue.

      3:07PM 8            BERNARD LAUREL, PLAINTIFF'S WITNESS, SWORN

      3:07PM 9                        DIRECT EXAMINATION

      3:07PM10  BY MR. MACON:

      3:07PM11  Q.  Okay.  Mr. Laurel, we're going to try this -- Friday

      3:07PM12  afternoon, we'll get you on and off in record time.

      3:07PM13  A.  We'll see.  Whatever you need.

      3:07PM14  Q.  Okay.  I'll do my best.

      3:07PM15  A.  Okay.

      3:07PM16  Q.  Tell us your name.

      3:07PM17  A.  My name is Bernie Laurel.

      3:07PM18  Q.  And Mr. Laurel, are you employed by Medela, Inc.?

      3:07PM19  A.  I was hired by Medela, Inc. in January of 2003.

      3:07PM20  Q.  And what position have you held since January of 2003?

      3:07PM21  A.  Since this time I've held a few positions, sales manager,

      3:07PM22  director of marketing, and now vice president of medical

      3:07PM23  suction.

      3:07PM24  Q.  And when you say "medical suction," you're in charge of

      3:07PM25  the products that are not breastfeeding related?
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      3:07PM 1  A.  Everything that isn't related to breastfeeding is what we

      3:07PM 2  call medical suction.

      3:07PM 3  Q.  And who was your -- was your predecessor Mr. Leszkiewicz?

      3:07PM 4  A.  In the position I currently hold, my predecessor would

      3:07PM 5  have been Richard Weston because that's somebody who was

      3:08PM 6  managing the department for its future growth.  When I joined

      3:08PM 7  the company, I had what I would call an equal partner.  We

      3:08PM 8  separated responsibilities.  That person was Brian

      3:08PM 9  Leszkiewicz.

      3:08PM10  Q.  You live -- you live in Chicago?

      3:08PM11  A.  Yes, I live in Chicago.

      3:08PM12  Q.  Okay.  So you came after Mr. Weston had gone, correct?

      3:08PM13  A.  Yes.  After Mr. Weston left, I came on.

      3:08PM14  Q.  And you had no involvement with Mr. Weston's termination,

      3:08PM15  his last year there?

      3:08PM16  A.  I had no involvement in that at all.

      3:08PM17  Q.  You had no knowledge about what may or may not have been

      3:08PM18  said about the Argenta patents prior to the time Mr. Weston

      3:08PM19  left?

      3:08PM20  A.  Again, I have no knowledge of that.

      3:08PM21  Q.  You don't have any knowledge of the reasons -- you don't

      3:08PM22  have any personal knowledge of the reasons that Mr. Weston

      3:08PM23  left?

      3:08PM24  A.  I have no knowledge of his reasons for leaving.

      3:08PM25  Q.  Okay.  Let's go through and talk about what you do know.
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      3:08PM 1  Okay?  In 2003, when you arrived, did BlueSky have a very

      3:09PM 2  special deal among suction purchasers?

      3:09PM 3  A.  Among suction purchasers BlueSky had favorable terms in

      3:09PM 4  its purchase agreement.  And these were favorable, and they

      3:09PM 5  were not common across all the other accounts that I looked

      3:09PM 6  at.  So I knew that something was obviously different about

      3:09PM 7  this particular customer.

      3:09PM 8  Q.  That's good point.  And, as a matter of fact, BlueSky had

      3:09PM 9  the best payment terms.  They had 120 days.  Everybody else

      3:09PM10  had 30 days, correct?

      3:09PM11  A.  To my knowledge no customer in the suction department has

      3:09PM12  ever received 120-day terms.

      3:09PM13  Q.  Other than BlueSky?

      3:09PM14  A.  Other than BlueSky.

      3:09PM15  Q.  And other than BlueSky, did anybody have 40 percent, a 40

      3:09PM16  percent discount?

      3:09PM17  A.  For this answer, yes, there were multiple customers who

      3:09PM18  had greater than 40 percent discount and close to 40 percent

      3:10PM19  discount on capital equipment.  And as far as accessories

      3:10PM20  went, I found customers, during my research when I first took

      3:10PM21  the job, that had almost double the discounts on accessories.

      3:10PM22  Q.  Were these primarily new -- brand new companies with no

      3:10PM23  history and no capital?

      3:10PM24  A.  I would not say that they were startup companies, no.

      3:10PM25  Q.  And you knew that BlueSky was a startup company?

                                   Chris G. Poage, RMR, CRR

                                                                            2949

                                        Laurel - Direct

      3:10PM 1  A.  BlueSky was a startup company, yes.

      3:10PM 2  Q.  Okay.  Now, let's talk specifically about the way --

      3:10PM 3  another way that they were treated.  In 2003 if any potential

      3:10PM 4  customer had come to BlueSky and said, "We want to buy your

      3:10PM 5  pumps and use them in wound drainage," would you have sold it

      3:10PM 6  to any customer other than BlueSky?

      3:10PM 7  A.  I think your question had a flaw in it.

      3:10PM 8  Q.  It wouldn't be the first time.

      3:10PM 9  A.  -- customer would have come to BlueSky.  Did you mean if a

      3:10PM10  customer would have come to Medela?

      3:11PM11  Q.  Let's me start over.  You're a hundred percent right, Mr.

      3:11PM12  Laurel.  And I appreciate it.

      3:11PM13            In 2003, if anyone other than BlueSky had come to

      3:11PM14  Medela and said, "We want to buy your pumps for use in wound

      3:11PM15  drainage," would you have sold it to them?

      3:11PM16  A.  We would not have sold pumps to people in wound drainage

      3:11PM17  in 2003.

      3:11PM18  Q.  And -- but you did sell pumps to BlueSky, knowing they

      3:11PM19  were going to use it for wound drainage, correct?

      3:11PM20  A.  Yes.  We sold BlueSky pumps, knowing that they would use

      3:11PM21  it for closed suction wound drainage.

      3:11PM22  Q.  Okay.  Now, let's talk about -- let's talk about the

      3:11PM23  size -- how important BlueSky is to the suction division.

      3:11PM24  Does Medela sell over 90 percent of its Vario C/I pumps to

      3:11PM25  BlueSky?
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      3:11PM 1  A.  This is a correct statement.  The largest purchaser by far

      3:11PM 2  of this particular pump is BlueSky Medical.  They are a great

      3:12PM 3  account for that product.

      3:12PM 4  Q.  And, in essence, does BlueSky provide Medela with a very

      3:12PM 5  high profit margin?

      3:12PM 6  A.  We receive a high profit margin from all people who buy on

      3:12PM 7  an OEM type of a basis.  BlueSky would definitely be one of

      3:12PM 8  them.  But anybody else that runs their own business, that we

      3:12PM 9  don't have sales activities connected with the sale, we don't

      3:12PM10  have marketing activities connected with the sale, customer

      3:12PM11  service, beyond just taking the order, we don't have any

      3:12PM12  service responsibilities.  These result in some profitable

      3:12PM13  sales, which is why we like to be an OEM customer -- or

      3:12PM14  company, I should say.

      3:12PM15  Q.  I'm sorry.

      3:12PM16  A.  I'm sorry.  That was my fault.

      3:12PM17  Q.  Okay.  And you like to have customers such as BlueSky, who

      3:12PM18  are paying you -- who are buying 90 plus percent of a

      3:12PM19  particular type of pump and who you don't have the expenses of

      3:12PM20  selling to?

      3:13PM21  A.  That's exactly right.  And these customers are important

      3:13PM22  not just to Medela, Inc. but to the rest of the world because

      3:13PM23  if we can build up volume on our manufacturing side of the

      3:13PM24  business, on any given item, then people in the rest of the

      3:13PM25  world can order that same item, hopefully, at a reduced cost.
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      3:13PM 1  So it's important for the company as a whole, as well as just

      3:13PM 2  for my revenue.

      3:13PM 3  Q.  Well, let's talk about the company as a whole.  The Vario

      3:13PM 4  C/I pump that Medela, Inc. sells to BlueSky, that's

      3:13PM 5  manufactured by Medela AG, the Swiss company; is that right?

      3:13PM 6  A.  Medela AG manufactures that pump.

      3:13PM 7  Q.  And how much does Medela, Inc. pay its sister company,

      3:13PM 8  Medela AG?

      3:13PM 9  A.  For the Vario C/I we pay roughly $700 U.S.

      3:13PM10  Q.  Okay.  And then how much do you charge BlueSky?

      3:13PM11  A.  We've had different prices throughout the years, price

      3:14PM12  increases.  Our current price to BlueSky for that product is

      3:14PM13  $1,195, I believe.

      3:14PM14  Q.  And you've sold over 4,000 of those pumps, correct?

      3:14PM15  A.  Almost 4,000, correct.

      3:14PM16  Q.  And does Medela, Inc. make any changes to the pump they

      3:14PM17  receive from Medela AG before they sell it to Medela -- to

      3:14PM18  BlueSky?

      3:14PM19  A.  No.  This is one of the beauties of this, is you don't

      3:14PM20  really get a chance to achieve great cost savings on OEM

      3:14PM21  business if you have to do a lot of things to it.  And you

      3:14PM22  certainly wouldn't offer somebody a low price if they asked

      3:14PM23  you to do a lot of additional things.  So we get it from

      3:14PM24  Switzerland.  It's in its off-the-shelf configuration, and we

      3:14PM25  can sell it in exactly that way.  And it's good business for
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      3:14PM 1  us.

      3:14PM 2  Q.  And does -- at the time you arrived had Medela already

      3:14PM 3  made BlueSky agree that it would relabel the pumps before

      3:15PM 4  BlueSky sold it?

      3:15PM 5  A.  Yes.  This was already agreed upon.  And I understand that

      3:15PM 6  there was a letter saying that we wanted them to do that.  But

      3:15PM 7  I also heard Tim Johnson say that it was important for their

      3:15PM 8  business.  I think, regardless of who said it, that was going

      3:15PM 9  to be the outcome for BlueSky.  This is what they wanted, to

      3:15PM10  have clear separation between us.

      3:15PM11  Q.  Let's look -- let's look at Plaintiff's Exhibit 182.  Now,

      3:15PM12  you see this appears to be a letter -- an email from Sharon

      3:15PM13  Adler to Brian Leszkiewicz.  But you know this to be actually

      3:15PM14  a message that came from Mr. Tanner, don't you?  I mean, a

      3:15PM15  message to Mr. Tanner.

      3:15PM16  A.  Yes, this is to Mr. Tanner.

      3:16PM17  Q.  Okay.  And it's from Mr. Leszkiewicz?

      3:16PM18  A.  I believe this to be true.

      3:16PM19  Q.  Okay.  "Good afternoon, Urs.  Thank you for taking my call

      3:16PM20  the other day.  This is just a recap, what we discussed

      3:16PM21  concerning Richard Weston and BlueSky Medical."  And this is

      3:16PM22  May 2, 2002, about a month after BlueSky was formed, correct?

      3:16PM23  A.  That's about the right timeframe.

      3:16PM24  Q.  Okay.  And then there's a list of five items that Mr.

      3:16PM25  Tanner, Mr. Leszkiewicz agreed to.  "Richard is allowed to
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      3:16PM 1  sell the Vario for whatever suction application he desires

      3:16PM 2  (even wound)."  And you understood that to be the rule for

      3:16PM 3  BlueSky, correct?

      3:16PM 4  A.  This is the rule not only for BlueSky.  The rule for

      3:16PM 5  BlueSky and the eventual rule for us is that we wouldn't sell

      3:16PM 6  pumps to anybody that would include wound unless we had some

      3:17PM 7  assurance that they wouldn't violate patents.  And this is a

      3:17PM 8  line with the fact that about five months ago --

      3:17PM 9  Q.  Excuse me, sir.  Mr. Laurel, I understand -- understand

      3:17PM10  you have some things to say.  Why don't we just -- you answer

      3:17PM11  my questions, and we'll move from there.

      3:17PM12  A.  I'll do my best.

      3:17PM13  Q.  I appreciate that.

      3:17PM14            At that time, May of 2002, you weren't selling the

      3:17PM15  Medela pumps to anyone else for wound care, were you?

      3:17PM16  A.  Yes.  I believe we were not selling to anybody else.

      3:17PM17  Q.  The second term of the agreement was that Richard must

      3:17PM18  remove all Medela markings on any product from suction.  And

      3:17PM19  that's consistent with your understanding that Mr. Tanner had

      3:17PM20  said that all Medela markings must be taken off of the BlueSky

      3:17PM21  product?

      3:17PM22  A.  Yes.  That was a smart business move.

      3:17PM23  Q.  Okay.  Talks about must file for 510K, talks about submit

      3:18PM24  for UL.  And then the final is, "Richard and BlueSky will be

      3:18PM25  treated like any other distributor, with slightly better
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      3:18PM 1  pricing."  And that was your understanding that, with these

      3:18PM 2  exceptions, they were going to be treated just like any other

      3:18PM 3  distributor, but just better pricing, correct?

      3:18PM 4  A.  I don't know that I could read as far into the last

      3:18PM 5  sentence as was just stated.  I can say that this statement

      3:18PM 6  number five relates only to pricing, not to many other things

      3:18PM 7  that aren't stated here.

      3:18PM 8  Q.  Right.  As an example, as you pointed out earlier, they

      3:18PM 9  got better payment terms than anybody else?

      3:18PM10  A.  That's correct.

      3:18PM11  Q.  Okay.  Now, your primary responsibility is developing the

      3:18PM12  negative pressure wound therapy market; is that correct?

      3:18PM13  A.  My primary responsibility is not to develop the negative

      3:18PM14  pressure wound therapy market.  My primary responsibility,

      3:18PM15  when I was hired, was to grow a business.  And a business

      3:19PM16  means many things.  It involves many technologies, and many of

      3:19PM17  them not even in the wound field.

      3:19PM18  Q.  Are you the person who is involved primarily in developing

      3:19PM19  the negative pressure wound therapy market?

      3:19PM20  A.  Since KCI sued us, we have had to devote a considerable

      3:19PM21  amount of resources towards this particular issue.  When KCI

      3:19PM22  sued Medela, Inc., it is related to activity in my department.

      3:19PM23  There was only two people in this department, so it ended up

      3:19PM24  being a natural choice that I would get involved in everything

      3:19PM25  that needed to be done.
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      3:19PM 1            And over the course of learning about the market, I

      3:19PM 2  decided that this is a potentially good market for Medela to

      3:19PM 3  move into with our equipment if we can legally move into the

      3:19PM 4  market at the end of this lawsuit.  And I've been assigned to

      3:19PM 5  head up such a project.

      3:19PM 6  Q.  Mr. Laurel, that wasn't the way you answered the question

      3:19PM 7  when you were under oath before, was it?

      3:19PM 8  A.  If you show it to me --

      3:20PM 9  Q.  I'll be glad.

      3:20PM10  A.  -- that would be the best way for me to answer it.

      3:20PM11  Q.  That would be the best way to do it.  Let's see -- would

      3:20PM12  you show -- that would be his deposition, Page 9, line 18,

      3:20PM13  please.

      3:20PM14       (Playing video)

      3:20PM15            QUESTION:  Are you the person who is involved

      3:20PM16  primarily in developing the negative pressure wound therapy

      3:20PM17  market?

      3:20PM18            ANSWER:  Yes, sir.

      3:20PM19       (Video stopped)

      3:20PM20  BY MR. MACON:

      3:20PM21  Q.  That was a correct -- that was a correct statement when

      3:20PM22  you answered it that way?

      3:20PM23  A.  The statement I gave to the jury right now was correct.

      3:20PM24  Q.  I'm not arguing --

      3:20PM25  A.  I just gave a little more background.
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      3:20PM 1  Q.  If you'll just answer my question, sir.  That's all I ask.

      3:20PM 2  A.  Okay.  I do.

      3:20PM 3  Q.  And now, do you talk about expanding into the negative

      3:20PM 4  pressure wound therapy --

      3:20PM 5            COURT SECURITY OFFICER:  Jury's saying they can't

      3:20PM 6  hear him.

      3:20PM 7            MR. MACON:  I've never had that in my life.  Oh,

      3:21PM 8  it's him?

      3:21PM 9            THE WITNESS:  There's a little wedge here, that one

      3:21PM10  leg goes --

      3:21PM11            MR. MACON:  You've been attacked.

      3:21PM12            THE WITNESS:  That's like two strikes.

      3:21PM13            THE COURT:  That's above and beyond the call of

      3:21PM14  duty, Mr. Laurel.

      3:21PM15  BY MR. MACON:

      3:21PM16  Q.  Mr. Laurel, you may want to push it this way.  You're

      3:21PM17  tending to lean this way.  You may want to push the microphone

      3:21PM18  a little bit this way, because you're leaning past it.

      3:21PM19  A.  Okay.

      3:21PM20  Q.  Try it.

      3:21PM21  A.  Sound good?

      3:21PM22  Q.  Sounds great.

      3:21PM23            THE COURT:  Okay.  Good work.  Thank you, ladies and

      3:21PM24  gentlemen.

      3:21PM25  BY MR. MACON:
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      3:21PM 1  Q.  Okay.  How often do you and the other people at Medela

      3:21PM 2  talk about directly entering the negative pressure wound

      3:21PM 3  therapy market?

      3:21PM 4  A.  How often we talk about it is, in simple answer, not that

      3:21PM 5  often.  We might talk about it on a monthly basis, bimonthly

      3:21PM 6  basis.  It all depends on what we're involved in.  When we're

      3:21PM 7  actively involved in things dealing with the lawsuit, then

      3:22PM 8  we're more actively involved in talking about the wound

      3:22PM 9  business.  When things tend to slow down in the lawsuit, we

      3:22PM10  kind of fall back to the business that we're trying to run,

      3:22PM11  which is areas well outside of wounds.  So it's kind of like a

      3:22PM12  roller coaster for us.  And we never seem to be gaining much

      3:22PM13  ground on it.

      3:22PM14  Q.  Now, Mr. Laurel, that's not the answer at all you gave

      3:22PM15  just three or four months ago, is it?  Do you want to see

      3:22PM16  this?

      3:22PM17  A.  The only way for it to work is I don't have such a memory

      3:22PM18  that I can remember what I said that day.

      3:22PM19  Q.  Well, but you know -- well, let's see -- let's see what

      3:22PM20  you said under oath last time?

      3:22PM21  A.  Please tell me.

      3:22PM22  Q.  This time you said -- it's not even monthly.  Let's see

      3:22PM23  what you said just a couple of months ago, four months ago to

      3:22PM24  be exact.

      3:22PM25       (Playing video)
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      3:22PM 1            QUESTION:  On how many occasions has this global

      3:22PM 2  wound team --

      3:22PM 3       (Video stopped)

      3:22PM 4            MR. MACON:  I did the wrong one, Trevor.  Try Page

      3:22PM 5  32, lines 9 through 21.

      3:22PM 6       (Playing video)

      3:22PM 7            QUESTION:  When is the last time Medela had internal

      3:22PM 8  discussions concerning the possibility of directly entering

      3:23PM 9  the market for negative pressure wound therapy?

      3:23PM10            ANSWER:  This week.

      3:23PM11            QUESTION:  Okay.  When this week?

      3:23PM12            ANSWER:  Monday, Tuesday, Wednesday.  It is

      3:23PM13  something that I talk about every day to the people that I

      3:23PM14  communicate with.

      3:23PM15       (Video stopped)

      3:23PM16  BY MR. MACON:

      3:23PM17  Q.  Let's talk about this --

      3:23PM18  A.  I'd like to talk about that, if you would allow it.

      3:23PM19  Q.  Sir, I'll just ask the questions.  I'll let you answer it,

      3:23PM20  and then I'll let the jury see what you said before.  We'll

      3:23PM21  continue that way.

      3:23PM22  A.  It's your show.

      3:23PM23  Q.  With Medela meeting either once a month, as you said

      3:23PM24  there, or every day, as you said earlier, do you have

      3:23PM25  discussions about whether or not you should go out and develop
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      3:23PM 1  your own dressing?

      3:23PM 2  A.  Yes.  We do want to develop our own dressing, because you

      3:24PM 3  can't really offer a full system to somebody in the area of

      3:24PM 4  wound care if you give them only a pump.  They're not going to

      3:24PM 5  be able to get too far with it.

      3:24PM 6  Q.  Has there been an investigation as to whether Medela

      3:24PM 7  should purchase a dressing for resell in connection with its

      3:24PM 8  pump?

      3:24PM 9  A.  Yes.  We have discussed this, in order to complete a full

      3:24PM10  system.

      3:24PM11  Q.  And have you had discussions with manufacturers so that

      3:24PM12  you could go in and compete with the KCI Wound VAC?

      3:24PM13  A.  Most certainly we want to compete in the negative pressure

      3:24PM14  wound therapy market.  Maybe by the time that we get to

      3:24PM15  compete, there's somebody in there besides KCI.  We want to

      3:24PM16  compete in the market --

      3:24PM17  Q.  Have you -- sir, I didn't ask you for a speech.

      3:24PM18            THE COURT:  Let him go ahead and finish.

      3:24PM19            MR. MACON:  Okay.  Okay.

      3:24PM20            THE COURT:  Go ahead.

      3:24PM21            THE WITNESS:  We're not entering -- we're not

      3:24PM22  developing a business to compete against KCI.  Okay?  That's

      3:24PM23  how they like to put this, competing against them.  If you go

      3:24PM24  into their market, you must going after them.  I think I heard

      3:24PM25  the word "attacking" KCI.  That's not what it's all about.
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      3:25PM 1            Responsible businesspeople want to enter a market

      3:25PM 2  where they feel there's a fit between their products and what

      3:25PM 3  you can deliver in services, and the patients.  If KCI is in

      3:25PM 4  the market of negative pressure wound therapy, when we go in,

      3:25PM 5  they'll be a competitor.  They may not be, at the end of this

      3:25PM 6  lawsuit, the only person in that market.  And then those

      3:25PM 7  people would be our competitors as well.

      3:25PM 8            THE COURT:  So that's fine, Mr. Laurel.  Thank you.

      3:25PM 9  BY MR. MACON:

      3:25PM10  Q.  And you've done that.  Has Medela applied for any patents

      3:25PM11  in the negative pressure wound therapy market?

      3:25PM12  A.  No.  We have not done that.

      3:25PM13  Q.  Okay.  But has Medela tried to -- made a decision it'll

      3:25PM14  seek a change in its FDA clearance?

      3:25PM15  A.  We have.  We have achieved a change in our FDA clearance

      3:25PM16  for the Vario 18 C/I pump.  We are excited about this because

      3:25PM17  the FDA has now cleared that our pump, our 18 C/I, may promote

      3:26PM18  wound healing.  And that's a significant clearance.

      3:26PM19  Q.  And that's a different clearance from what -- well, let's

      3:26PM20  not -- that's a different clearance from what BlueSky has,

      3:26PM21  isn't it?

      3:26PM22  A.  It's the same clearance that BlueSky has.

      3:26PM23  Q.  Okay.  Thank you.  And has Medela entered into a timetable

      3:26PM24  when it expects to enter this market directly?

      3:26PM25  A.  We have a rough timeframe of when we would like to do
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      3:26PM 1  this.

      3:26PM 2  Q.  Okay.  And when does that timeframe begin?

      3:26PM 3  A.  First of all, we won't invest a lot of energy into

      3:26PM 4  something that we legally can't do.  That doesn't make sense.

      3:26PM 5  So this lawsuit is very important.  At the end of this lawsuit

      3:26PM 6  we will sit down with our attorneys, with our team members and

      3:26PM 7  say, does this make sense?  And we'll make that final decision

      3:26PM 8  at that point.

      3:26PM 9  Q.  And so whether or not you enter the market or continue to

      3:27PM10  be in the market, depends upon this lawsuit?

      3:27PM11  A.  To a large degree it depends on this lawsuit.

      3:27PM12            MR. MACON:  Thank you.  Thank you, Your Honor.  Pass

      3:27PM13  the witness.

      3:27PM14            THE COURT:  Thank you very much.

      3:27PM15            Yes, sir, Mr. McClanahan.

      3:27PM16            MR. PARTRIDGE:  Pardon.

      3:27PM17            MR. MCCLANAHAN:  May I?

      3:27PM18            MR. PARTRIDGE:  Yes.

      3:27PM19                         CROSS-EXAMINATION

      3:27PM20  BY MR. MCCLANAHAN:

      3:27PM21  Q.  Mr. Laurel, just some brief questions, if I may.  In the

      3:27PM22  Plaintiff's Exhibit 182 that was -- that you were discussing

      3:27PM23  with Mr. Macon, that last item said, "Richard and BlueSky

      3:27PM24  Medical will be treated like any other distributor with

      3:27PM25  slightly better pricing."  You recall that document?  And what
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      3:27PM 1  I wanted to talk to you about was the Richard versus BlueSky

      3:27PM 2  part of all of this.

      3:27PM 3            I'll just tell you, in case you didn't know, that

      3:27PM 4  KCI has sued both Richard Weston individually, and they have

      3:28PM 5  sued BlueSky as a corporation.  Are you with me on that?

      3:28PM 6  A.  Yes, I am.

      3:28PM 7  Q.  And so the question I want to get some information from

      3:28PM 8  you about now is, since you succeeded Mr. Weston in his job --

      3:28PM 9  you told us about that -- and since you are the person, I take

      3:28PM10  it, who deals with BlueSky on these matters that we've been

      3:28PM11  talking about, can you please tell us, when you have dealt

      3:28PM12  with Richard Weston since you've come to the company, has it

      3:28PM13  been in his capacity as president of BlueSky, or has it been

      3:28PM14  as an individual off doing his own thing?

      3:28PM15  A.  It has only been as the president of BlueSky.

      3:28PM16  Q.  Okay.  Next question is, Mr. Macon referred to your pump,

      3:28PM17  meaning Medela's pump, as the Vario C/I pump.  I guess that

      3:28PM18  means C/I?

      3:28PM19  A.  Yes, C/I.

      3:28PM20  Q.  What do those letters stand for?

      3:29PM21  A.  The "C" stands for constant, and that relates to pressure.

      3:29PM22  And the "I" stands for intermittent, or on and off.  Again,

      3:29PM23  related to pressure.

      3:29PM24  Q.  Now, one -- the question I would like to ask you is this.

      3:29PM25  Some of the issues in this case may have to do with times when
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      3:29PM 1  the pump with BlueSky kits is used in the intermittent mode,

      3:29PM 2  as opposed to the continuous mode.  That's the topic I want to

      3:29PM 3  talk about.  This pump that is bought -- would you explain to

      3:29PM 4  the jury some of the different uses that your customers, other

      3:29PM 5  than BlueSky, might make of the intermittent function of the

      3:29PM 6  pump?  I want the jury to get an idea about how this

      3:29PM 7  particular pump is used in the constant mode or the

      3:29PM 8  intermittent mode by various users of it, other than the ones

      3:29PM 9  in this lawsuit?

      3:29PM10  A.  The Vario 18 C/I pump can be used in areas where

      3:29PM11  intermittent suction is important.  It also can be used in

      3:30PM12  areas where constant suction is important.  So it has kind of

      3:30PM13  a dual focus.  Somebody might use it 90 percent of the time on

      3:30PM14  constant suction but want the intermittent function available

      3:30PM15  to them, should something happen.

      3:30PM16            Let's say -- and one area where you use intermittent

      3:30PM17  would be in the gastric area, the stomach.  You don't just

      3:30PM18  pump the fluid out all at once.  You do it over time, on and

      3:30PM19  off, with the pump.  So you'd want to have this.

      3:30PM20            There are various health care professionals who

      3:30PM21  clean out the airways in your throat with intermittent

      3:30PM22  suction.  And there are also physicians who use intermittent

      3:30PM23  suction in the area of thoracic, or chest, drainage.  So these

      3:30PM24  would be the key areas of using the intermittent feature.

      3:30PM25  Q.  So the Vario constant/intermittent pump has a lot of uses
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      3:30PM 1  of intermittent suction that relate in no way to suction in

      3:31PM 2  the wound drainage or wound healing area?

      3:31PM 3  A.  That's true, with a slight caveat for a full explanation

      3:31PM 4  to the jury, and thoracic could be a wound.  You could use the

      3:31PM 5  pump in a thoracic wound, and that would be a wound.  But it

      3:31PM 6  wouldn't be the kind of wound that we're discussing and seeing

      3:31PM 7  in this -- in this case.  It might be maybe a knife -- a knife

      3:31PM 8  stab that ends up having the lung deflate.  Then you have to

      3:31PM 9  reinflate the lung with suction.  But there is a wound

      3:31PM10  involved, and we're doing drainage, and the purpose isn't to

      3:31PM11  close the wound.

      3:31PM12  Q.  And finally, Mr. Macon asked you some questions about the

      3:31PM13  market, and I didn't quite follow exactly what was being

      3:31PM14  discussed.  But regardless of the decision that Medela makes

      3:31PM15  for its own self after this lawsuit is over, if KCI loses this

      3:31PM16  lawsuit, what do you believe the market will look like at that

      3:31PM17  time, in terms of people like Johnson & Johnson and others

      3:32PM18  coming into it?

      3:32PM19            MR. MACON:  Your Honor, I think this calls for

      3:32PM20  speculation, and it's beyond this case.

      3:32PM21            THE COURT:  I'll sustain.

      3:32PM22            MR. MACON:  Thank you, Your Honor.

      3:32PM23            MR. MCCLANAHAN:  No further questions.  Thank you

      3:32PM24  very much, Mr. Laurel.

      3:32PM25            THE WITNESS:  Thank you, Mr. McClanahan.
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      3:32PM 1                         CROSS-EXAMINATION

      3:32PM 2  BY MR. PARTRIDGE:

      3:32PM 3  Q.  Good afternoon, Mr. Laurel.  We're -- you and I are at the

      3:32PM 4  end of a Friday.  And the clock is ticking, and we're

      3:32PM 5  approaching 5:00.  I want to do a couple of things that other

      3:32PM 6  witnesses have had an opportunity to do, but I don't want to

      3:32PM 7  take a lot of time doing it.

      3:32PM 8            You haven't had an opportunity to fully introduce

      3:32PM 9  yourself to the jury, and I'd just like you to say a few words

      3:32PM10  about who you are, your family, just -- if you could just tell

      3:32PM11  us something about who you are at the start?

      3:32PM12  A.  Certainly.  Again, my name is Bernie Laurel.  I was born

      3:32PM13  in Connecticut and raised in that state till I was 18, went to

      3:33PM14  college.  I have a wife named Loretta, and I have a stepson

      3:33PM15  named Jack.  And we moved from South Carolina to Chicago for

      3:33PM16  me to start working with Medela about three and a half years

      3:33PM17  ago.

      3:33PM18  Q.  And what month and year was that that you joined Medela?

      3:33PM19  A.  I was officially hired January 27, 2003.

      3:33PM20  Q.  And you've been with Medela continuously since that time?

      3:33PM21  A.  I have been with Medela continuously.

      3:33PM22  Q.  And do you know the expression "thumbnail sketch"?  Could

      3:33PM23  you --

      3:33PM24  A.  Yes.

      3:33PM25  Q.  Could you give us a thumbnail sketch of your educational
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      3:33PM 1  background, if you would?

      3:33PM 2  A.  Okay.  Not always easy for me to do thumbnails.  I'll try

      3:33PM 3  hard for you.  I went to school in Pittsburgh, Pennsylvania,

      3:33PM 4  at a school called Duquesne University.  It was a private

      3:33PM 5  catholic school.  I focussed on a premed program, ended up

      3:34PM 6  getting a bachelors of science in biology, and had wanted to

      3:34PM 7  go on and pursue being a doctor, but chose not to, chose that

      3:34PM 8  maybe business would be a field I would enjoy more over the

      3:34PM 9  course of my life.  So I immediately went out to another

      3:34PM10  school in Pittsburgh called Carnegie-Mellon University, and

      3:34PM11  obtained an MBA from that school.

      3:34PM12  Q.  And what year was that?

      3:34PM13  A.  That was 1989 and '87.

      3:34PM14  Q.  Okay.  So you graduated from Carnegie-Mellon in 1989.  You

      3:34PM15  joined Medela in January of 2003.  So there's some, almost 20

      3:34PM16  years in there.  This would really be a short thumbnail

      3:34PM17  sketch.  What did you do in the intervening time period?  What

      3:34PM18  was the field that you were most predominantly engaged in?

      3:34PM19  A.  The field I was predominantly engaged in is urology.  I

      3:34PM20  moved into the urology field in 1991, and dealing with, of all

      3:35PM21  things, erectile dysfunction for about seven years.  And it

      3:35PM22  was a very interesting time of my life because of the

      3:35PM23  sensitivity of the problem that couples have, and developing a

      3:35PM24  solution for them.  And solutions for erectile dysfunction

      3:35PM25  patients are not only the products you give them, but the
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      3:35PM 1  support.  So that was a very interesting opportunity for me.

      3:35PM 2            In the course of that, I ended up in surgery for

      3:35PM 3  different types of urologic procedures.  That was probably my

      3:35PM 4  first big -- my first big job in the medical device field.

      3:35PM 5  Q.  And were you in the medical device field for -- of that

      3:35PM 6  number of years, what?  15 years or so?  Is that a fair

      3:35PM 7  approximation?

      3:35PM 8  A.  Yes.  That's a fair approximation.

      3:35PM 9  Q.  And prior to joining Medela, you had been engaged in the

      3:35PM10  medical device field for roughly that 15-year period?

      3:35PM11  A.  That's correct.

      3:35PM12  Q.  And when you came to -- let me ask you one other question

      3:36PM13  before we get to Medela.  At some point during your career,

      3:36PM14  when you left one of those companies that you had worked for

      3:36PM15  in the urology field, did you have some severance arrangement?

      3:36PM16  A.  I did have one.

      3:36PM17  Q.  Would you describe that?

      3:36PM18  A.  Sure.  This was my last year -- the first company that I

      3:36PM19  worked for, they were called Osbon Medical Systems, and they

      3:36PM20  were a family owned company.  And I really liked that about

      3:36PM21  them.  And the company grew.  I was maybe one of the first 20

      3:36PM22  people hired.  We grew the company to maybe four or five

      3:36PM23  hundred people.  And we took it public.

      3:36PM24            And when it went public, everything changed for us.

      3:36PM25  We lost our family identity.  And we started having to, in my
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      3:36PM 1  opinion, servicing the investors more than servicing the

      3:36PM 2  clients, the customers.  And we were losing focus.  And I

      3:36PM 3  didn't want this, this coarse reality, at such an early part

      3:36PM 4  of my life.  So I decided it wasn't going to be a good place

      3:36PM 5  for me.  And I resigned.

      3:37PM 6            And I had a severance agreement that said if I was

      3:37PM 7  terminated for cause, then they would pay me one year salary.

      3:37PM 8  But I walk into the head of the department.  And I said,

      3:37PM 9  really, I want to resign.  And they said, okay, we don't know

      3:37PM10  you this.  However, if you will agree to provide consulting

      3:37PM11  services, as requested, from the person from your department,

      3:37PM12  your head -- the product manager who will take your spot, if

      3:37PM13  you will help this woman out, then we will -- we will honor

      3:37PM14  your severance agreement, and we will pay you biweekly, as the

      3:37PM15  company pays, for a period of a year.  And I said, that sounds

      3:37PM16  like a fine arrangement.  If I can help you and you can help

      3:37PM17  me, sounds like a win-win.  And that's what we did.

      3:37PM18  Q.  I'd like to now turn to your career at Medela since

      3:37PM19  January of 2003.  When you arrived on the scene, what did you

      3:37PM20  understand were your duties and responsibilities?

      3:37PM21  A.  My duties were clear, from the word go in the first

      3:38PM22  interview, Medela is very successful in what they do, but they

      3:38PM23  want to grow something different.  They want to take their

      3:38PM24  core technology in suction, and they want to build a different

      3:38PM25  division, and they have been kind of in the mud with this
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      3:38PM 1  division.  And my career has been getting involved in

      3:38PM 2  companies early on, and even trying to start some myself.  I

      3:38PM 3  tend to enjoy this kind of work.  So Medela had this same sort

      3:38PM 4  of a situation.  And this was what really attracted me to the

      3:38PM 5  company.

      3:38PM 6  Q.  What were the areas of responsibility at the time you

      3:38PM 7  arrived?

      3:38PM 8  A.  The areas were specifically related to three products:

      3:38PM 9  Thoracic drainage, airway suctioning, and delivering babies by

      3:38PM10  vacuum cups.

      3:38PM11  Q.  At the time you arrived, was there an OEM business that

      3:38PM12  was part of the suction business?

      3:38PM13  A.  There was.  This was the bulk of the business.  My job was

      3:39PM14  to grow new things.  And the OEM business was kind of existing

      3:39PM15  accounts.  And this was managed by my partner at the time.

      3:39PM16  And we've heard his name.  It's Brian Leszkiewicz.

      3:39PM17  Q.  And did there come a time when you took over

      3:39PM18  responsibility for OEM accounts?

      3:39PM19  A.  There was a time, an unfortunate time really because it

      3:39PM20  came as a result of Brian Leszkiewicz's dismissal.

      3:39PM21  Q.  What I'd like to do, because of the time restraint, I want

      3:39PM22  to get you out of here at 5:00.  Just when was it that this --

      3:39PM23  that this happened, that the change occurred?

      3:39PM24  A.  This change occurred in June 2003.

      3:39PM25  Q.  Okay.  Can we put the first time line up, please?  This

                                   Chris G. Poage, RMR, CRR

                                                                            2970

                                        Laurel - Cross

      3:39PM 1  may help us to move through this, Mr. Laurel.  So we have on

      3:39PM 2  this time line what you already told us, that you arrived in

      3:39PM 3  January of 2003, correct?  And you had those three areas of

      3:39PM 4  responsibility:  Thoracic, gastric -- and what was the third

      3:39PM 5  one, again?

      3:39PM 6  A.  Gastric was not in this one.

      3:39PM 7  Q.  I'm sorry.

      3:39PM 8  A.  It was thoracic, airway suctioning and vacuum delivery.

      3:40PM 9  Q.  And so for the first six months or so those were your

      3:40PM10  areas of responsibility, correct?

      3:40PM11  A.  They were.

      3:40PM12  Q.  And then about June, July of 2003 that changed, in that

      3:40PM13  you were taking over the responsibility for OEM as well; is

      3:40PM14  that right?

      3:40PM15  A.  That's correct.

      3:40PM16  Q.  Now, at that time who did OEM include?

      3:40PM17  A.  OEM included a number of larger medical device companies

      3:40PM18  such as Medtronic, would be a big one, Fujinon, Pentax,

      3:40PM19  Guidant, Endius.  These are probably -- and maybe one

      3:40PM20  Haemonetics company.  These are the names of the companies

      3:40PM21  that were in our portfolio.

      3:40PM22  Q.  Okay.  And at the time you took over that responsibility,

      3:40PM23  what did you do in order to get some sense of what the job

      3:40PM24  was?  And very briefly, please.

      3:40PM25  A.  Since all of the OEM files were kept in another set of
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      3:41PM 1  files, and it was my partner's, Brian Leszkiewicz, who was no

      3:41PM 2  longer with us, one of the first things I did was sit down and

      3:41PM 3  start looking at what was in his files.  And I scoured through

      3:41PM 4  all of his files and understood who our customers were, what

      3:41PM 5  they were paying, and sales literature and so forth.

      3:41PM 6  Q.  Now, shortly after -- we're going to skip a few things in

      3:41PM 7  order to get through this today.  But shortly after you took

      3:41PM 8  over the responsibility for OEM and had responsibility for

      3:41PM 9  those other three areas, was there an opportunity that was

      3:41PM10  presented to you in connection with the board of Medela?  And

      3:41PM11  would you describe that briefly?

      3:41PM12  A.  There was an opportunity.  The board had not seen a

      3:41PM13  business plan out of the suction department in many years.

      3:41PM14  This is how I understood it.  And I was asked to go and

      3:41PM15  present one at the first week of August, 2003.

      3:41PM16  Q.  And would you pull up Defendant's Exhibit 415, please?

      3:42PM17            What is Exhibit 415?

      3:42PM18  A.  That is the -- that's a collection, it looks like.  That's

      3:42PM19  the first slide, at least, of the PowerPoint slides that we

      3:42PM20  used during that presentation.

      3:42PM21  Q.  And so you were making this presentation within, really, a

      3:42PM22  few months of taking over the responsibility for all of

      3:42PM23  suction?

      3:42PM24  A.  That is correct.

      3:42PM25  Q.  I'd like to go through a few of these slides and have you
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      3:42PM 1  give us a very brief explanation of what you're describing

      3:42PM 2  here.  First of all, can you generally say to us what it was

      3:42PM 3  that you were attempting to present at this board meeting?

      3:42PM 4  A.  Certainly.  We were trying to say to the board, we have

      3:42PM 5  current products that we have that are just pumps, and we'll

      3:42PM 6  continue to sell just pumps.  We're also going to have a

      3:42PM 7  segment of pumps that we combine with new accessories and try

      3:43PM 8  to sell more complete systems.  And then we'd also have an

      3:43PM 9  area that we would look at that would be completely kind of

      3:43PM10  wide open kind of areas that would require clinical research

      3:43PM11  and randomized clinical studies, all kinds of neat things that

      3:43PM12  had not yet been identified.

      3:43PM13  Q.  Would you pull up Page 4, please, of the slide

      3:43PM14  presentation?

      3:43PM15            And what are you illustrating on this page?

      3:43PM16  A.  This is a -- this is a reference to what I just described,

      3:43PM17  how you have the OEM slice of the pie, OEM general suction.

      3:43PM18  And those are our OEM partners.

      3:43PM19  Q.  The partners that are listed under the portion of the pie

      3:43PM20  that says OEM were the OEM partners at the time?

      3:43PM21  A.  Correct.  Number 1, OEM general suction.

      3:43PM22  Q.  And the rest of the slide?

      3:43PM23  A.  Moving down into number two, suction application systems,

      3:43PM24  these were systems that we would use our existing products --

      3:43PM25  our existing pumps, and try to combine them with certain
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      3:44PM 1  accessories to give a different type of application, maybe a

      3:44PM 2  focussed type of application.

      3:44PM 3  Q.  Would you go to Page 6, please?

      3:44PM 4            What are you illustrating here?

      3:44PM 5  A.  This was just to let the board get a feel for the names of

      3:44PM 6  some of the companies that we are dealing with.  And there's

      3:44PM 7  no hospital names here, because we're not a hospital company.

      3:44PM 8  Q.  And go to the next line, please.

      3:44PM 9            What's illustrated here?  What's on the left, the

      3:44PM10  far left?  What is that?

      3:44PM11  A.  These are suction pumps.  On the left, Dominant 50, our

      3:44PM12  large operating theater pump.

      3:44PM13  Q.  And what's the next one?

      3:44PM14  A.  Basic 30.

      3:44PM15  Q.  And the next one?

      3:44PM16  A.  That's the Basic 25.

      3:44PM17  Q.  And the fourth one?

      3:44PM18  A.  That's the Vario.

      3:44PM19  Q.  Now, you were asked some questions about the Vario C/I by

      3:44PM20  Mr. Macon and the percentage of the Vario C/I that -- I

      3:44PM21  believe the question was, is it true that over 90 percent are

      3:45PM22  sold to OEMs for BlueSky -- 90 percent sold to BlueSky.  Do

      3:45PM23  you remember that question?

      3:45PM24  A.  I remember his question.

      3:45PM25  Q.  What I'd like to do is have a better understanding of the
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      3:45PM 1  percentage of the business, the entire suction business that

      3:45PM 2  goes to your customers.  With respect to the Vario, not just

      3:45PM 3  the Vario C/I, what percentage of the Vario business is

      3:45PM 4  BlueSky's?

      3:45PM 5  A.  I'd say the Vario business is approximately 70 percent

      3:45PM 6  BlueSky.

      3:45PM 7  Q.  And with respect to the suction pump business itself, what

      3:45PM 8  percentage is BlueSky?

      3:45PM 9  A.  I'd say what I expect to finish in the year 2006 would

      3:46PM10  have been roughly around 55 percent.

      3:46PM11  Q.  And with respect to the business of Medela, Inc., that is,

      3:46PM12  the company that's in Illinois, what percentage of that

      3:46PM13  business is BlueSky?

      3:46PM14  A.  That figure is between one and two percent.

      3:46PM15  Q.  So BlueSky is a pretty small piece of Medela, Inc.'s

      3:46PM16  business then; is that right?

      3:46PM17  A.  Yes, it is.

      3:46PM18  Q.  Now, with respect to this slide presentation, I'd like to

      3:46PM19  go to what is Page 10 of the slide presentation and ask you to

      3:46PM20  explain, first of all, what is generally depicted in this

      3:46PM21  slide?

      3:46PM22  A.  This slide was developed to put a one snapshot or a

      3:46PM23  thumbnail to the board of where we're going to go.  And we

      3:46PM24  wanted to go into drainage.  Drainage is our thing.  We

      3:46PM25  believe that we can drain fluids from anywhere in the body.
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      3:46PM 1  Q.  And starting with the left-hand side of this document, the

      3:47PM 2  first thing you identified was thoracic drainage; is that

      3:47PM 3  right?

      3:47PM 4  A.  That's correct.

      3:47PM 5  Q.  And that was -- was that one of the areas?

      3:47PM 6  A.  That's correct, lungs and cardiac.

      3:47PM 7  Q.  And would you describe the others for us, please?

      3:47PM 8  A.  Sure.  The second one would be wound, having a wound

      3:47PM 9  drainage system.  We currently have a wound drainage

      3:47PM10  indication for our Vario pumps.  We thought maybe we could

      3:47PM11  develop a new one, maybe even a smaller one, and it could be,

      3:47PM12  maybe, an ideal wound drainage pump.

      3:47PM13            And the next --

      3:47PM14  Q.  Next one, please.

      3:47PM15  A.  The next thing we listed was a VAC, which is, clearly,

      3:47PM16  vacuum assisted closure.

      3:47PM17  Q.  I'd like to focus on this one a moment.  By vacuum

      3:47PM18  assisted closure -- in the next box down you have "KCI."  Is

      3:47PM19  there some relationship between the two in your mind at the

      3:47PM20  time you prepared this?

      3:47PM21  A.  Well, those are -- VAC is a trademark owned by KCI.  So I

      3:47PM22  was referring to their -- the products that they sell under

      3:48PM23  the VAC name.

      3:48PM24  Q.  And this, you were presenting, again, in August of 2003;

      3:48PM25  is that right?
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      3:48PM 1  A.  Yes, sir.

      3:48PM 2  Q.  And with respect to your next block, down below KCI, what

      3:48PM 3  are you telling the board of directors of Medela there?

      3:48PM 4  A.  We are telling the board that we are not going to pursue

      3:48PM 5  this area.  We're going to stay out of that particular field

      3:48PM 6  of medicine.

      3:48PM 7  Q.  And continuing with the rest of the chart, are these the

      3:48PM 8  other areas that you discussed with the board that you might

      3:48PM 9  pursue with respect to general suction?

      3:48PM10  A.  That is correct.

      3:48PM11  Q.  And if you would turn to slide 13 of Exhibit 415, what are

      3:48PM12  you illustrating on this page, in general?

      3:48PM13  A.  It's a SWOT -- called a SWOT analysis.  And we just -- the

      3:48PM14  S stands for something, strengths.  And it's strengths,

      3:49PM15  weaknesses, opportunities and threats.

      3:49PM16  Q.  And I'd like to focus on the threats for a moment.  And if

      3:49PM17  we could yellow highlight the box in the bottom right-hand

      3:49PM18  corner.  I know it's a little hard to see even with the yellow

      3:49PM19  highlighting.  Could you also highlight the bullet points,

      3:49PM20  please?

      3:49PM21            Were these the threats that you contemplated as of

      3:49PM22  August of 2003 with respect to your business?

      3:49PM23  A.  Yes.  These are -- these are the ones.

      3:49PM24  Q.  And with respect to this list, was there any indication,

      3:49PM25  at the time, that you thought there was a threat with respect
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      3:49PM 1  to KCI?

      3:49PM 2  A.  Absolutely -- absolutely not.

      3:49PM 3  Q.  And at this point in time Medela had been in business with

      3:49PM 4  BlueSky for some six, nine months or so with respect to sale

      3:49PM 5  of pumps; is that right?

      3:49PM 6  A.  Yeah.  That's about correct.

      3:50PM 7  Q.  Let's go back to the time line.  So what we have so far is

      3:50PM 8  that you started in January of 2003, and we've moved up

      3:50PM 9  through the time you took over the OEM business and you're

      3:50PM10  responsible for the suction business.  In August of 2003 you

      3:50PM11  make this presentation to the board.  Right so far?

      3:50PM12  A.  That's correct.

      3:50PM13  Q.  And shortly after that, was there another event that

      3:50PM14  occurred?

      3:50PM15  A.  Yeah.  Probably the most surprising event occurred right

      3:50PM16  after this.  And that was the lawsuit being filed by KCI

      3:50PM17  approximately three weeks after I walk out of the boardroom

      3:50PM18  with my head held high, telling this distinguished board that

      3:50PM19  their suction division is in good hands.  And now I find my

      3:50PM20  little two-person department at the center of a huge lawsuit.

      3:50PM21  I was -- I was mortified to be honest with you.  I'd just

      3:50PM22  moved my family up the month before.

      3:50PM23  Q.  And in response to -- and now you're in this position.

      3:51PM24  You've taken over the business.  You now have a lawsuit.  What

      3:51PM25  did you do after that, in terms of your -- carrying out your
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      3:51PM 1  responsibilities to the company with respect to the suction

      3:51PM 2  business, in light of the lawsuit?

      3:51PM 3  A.  In light of the lawsuit, it was time for me to really make

      3:51PM 4  sure that this business ran as ultraconservatively as

      3:51PM 5  possible.  And one of the things that worried me the most was

      3:51PM 6  that people would buy our products, try to copy what BlueSky

      3:51PM 7  was doing, but not go out and seek legal opinion, maybe not

      3:51PM 8  care about FDA indications, and try to follow a drainage

      3:51PM 9  indication at the very least.  And this started happening.

      3:51PM10  Out of the blue I started getting people who were startups,

      3:51PM11  and they wanted to buy Vario 18 C/I suction pumps.  And I

      3:51PM12  said, this doesn't look -- this doesn't look good.  This looks

      3:52PM13  to me like trouble.

      3:52PM14  Q.  And recognizing that, did you decide that you were going

      3:52PM15  to try to implement some policy?

      3:52PM16  A.  Yeah.  I felt I had to.  I felt if I didn't -- if I didn't

      3:52PM17  develop some sort of a policy, things were going to spin out

      3:52PM18  of control.  And it wasn't going to benefit anybody.  KCI,

      3:52PM19  BlueSky or Medela.  And the policy was, if a DME dealer or a

      3:52PM20  wound care dealer called our company up and said, "I want to

      3:52PM21  buy the Vario 18 C/I pump," my policy was, ask how they're

      3:52PM22  going to use it.  And if they say they're going to use it for

      3:52PM23  any wound care purpose -- doesn't matter even if they say

      3:52PM24  wound drainage, because I'm not sure I can trust these people.

      3:52PM25  I don't know them, and I'm extra cautious now -- we won't
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      3:52PM 1  sell.

      3:52PM 2  Q.  And did you -- when did you implement that policy?

      3:52PM 3  A.  About October of 2003.

      3:52PM 4  Q.  And was that a policy you, Bernie Laurel, personally

      3:52PM 5  carried out with respect to the business you were responsible

      3:53PM 6  for?

      3:53PM 7  A.  Yes.  This was a policy that I still feel strongly about.

      3:53PM 8  And I've carried it through, maybe not per the word written

      3:53PM 9  the way it was that day.  But I have carried that policy

      3:53PM10  through till today.

      3:53PM11  Q.  Is -- do you believe that BlueSky is an exception to that

      3:53PM12  policy?

      3:53PM13  A.  Yeah.  BlueSky is clearly, in my mind, an exception to

      3:53PM14  that policy.

      3:53PM15  Q.  And how is that?

      3:53PM16  A.  Well, just for a pure date, I enacted my policy in October

      3:53PM17  of '03, and BlueSky had a signed purchase agreement going back

      3:53PM18  to July '02.  So the question really is how I reconcile this

      3:53PM19  in my mind.  And the thing that's most important is that we

      3:53PM20  have a purchase agreement signed by them, signed by BlueSky,

      3:53PM21  that's saying that they're not going to infringe.  So they're

      3:53PM22  willing to -- they'd be willing to sign a legal document to

      3:53PM23  this fact.  And we also have a patent opinion by attorneys we

      3:54PM24  really respect, that we got in January of '02.  And I feel

      3:54PM25  that, yes, okay, BlueSky is seriously different.  They are
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      3:54PM 1  doing things to help us stay out of KCI's backyard.

      3:54PM 2  Q.  When you took over the responsibility for the OEM

      3:54PM 3  business, and I think you said you looked at Mr. Leszkiewicz's

      3:54PM 4  files, did you discover the opinion at that time?

      3:54PM 5  A.  I did discover the opinion at that time of July.

      3:54PM 6  Q.  Did you read it?  Did you use it for anything in

      3:54PM 7  conducting your business thereafter?

      3:54PM 8  A.  I did.  I found it quite interesting from an intellectual

      3:54PM 9  standpoint.  There was an opinion.  I read that.  There was an

      3:54PM10  article from Chariker-Jeter attached to it, and I read that.

      3:54PM11  And I didn't read the patent opinion at that time.  But I read

      3:54PM12  those two documents, and they helped me feel good about

      3:54PM13  ourselves.

      3:54PM14  Q.  Okay.  Now, was there a time, some five, six months after

      3:55PM15  this meeting that you had with the board, when you had a

      3:55PM16  request from Mr. Weston for a meeting?

      3:55PM17  A.  Yes.  In January '04, to my best recollection as a date,

      3:55PM18  that BlueSky came to me.  I should say Richard Weston, as

      3:55PM19  president of BlueSky, came to me and said, "I'd like to talk

      3:55PM20  to you.  I've got a couple of things on my to-do list.  I'm

      3:55PM21  going to be in the Chicago area.  So why don't I swing on by

      3:55PM22  and we'll chat?"  I said, "Okay.  Fine.  It's easy for me to

      3:55PM23  do.  You're coming to my office.  You're my number one

      3:55PM24  account.  I'm not going to roll out the red carpet, but come

      3:55PM25  on."
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      3:55PM 1  Q.  Okay.  And this meeting then took place.  And let's pull

      3:55PM 2  up Plaintiff's Exhibit -- let's pull up time line 2 first.

      3:55PM 3  Now, is this the meeting that is indicated in January of 2004?

      3:55PM 4  A.  Yes.  This is the one.

      3:55PM 5  Q.  And would you pull up Plaintiff's Exhibit 186, please?

      3:56PM 6  And would you go to the top of the first page?  And let's take

      3:56PM 7  a look at what this is.  And it appears to be an email from

      3:56PM 8  you, Mr. Laurel, dated January twenty -- looks like January

      3:56PM 9  28th, to Mr. Tanner and others; is that correct?

      3:56PM10  A.  That's correct.

      3:56PM11  Q.  And what is this document generally?

      3:56PM12  A.  This is a summary, the day after the meeting we had on the

      3:56PM13  27th.

      3:56PM14  Q.  And what was it that transpired in this meeting?  What did

      3:56PM15  Mr. Weston request of you, and what did you discuss?

      3:56PM16  A.  He had a lot of what I thought would be significant

      3:56PM17  developments and significant requests at this meeting.  As far

      3:56PM18  as the first part, let's say developments, he communicated to

      3:56PM19  us for the first time that he was going to approach CMS to get

      3:57PM20  a coding equivalence letter and be able to bill under the same

      3:57PM21  codes as KCI for negative pressure wound therapy.  He also

      3:57PM22  told us that he was going to approach the FDA and obtain a

      3:57PM23  wound healing indication.  These were his two big

      3:57PM24  announcements.

      3:57PM25            And then the second part of it was just things that
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      3:57PM 1  he wanted to ask from us.  He wanted to ask about an exclusive

      3:57PM 2  arrangement.  He wanted to know if we would supply the Vario

      3:57PM 3  18 C/I pump to him exclusively.

      3:57PM 4            He also wanted to know if we would come up with a

      3:57PM 5  plan to help him rent suction pumps versus having to buy

      3:57PM 6  suction pumps from us.  And he also wanted to delve into some

      3:57PM 7  questions about this new pump we were making that would

      3:57PM 8  replace the Vario 18 C/I pump he was currently purchasing.

      3:57PM 9  Q.  With respect to that replacement pump, what was it that

      3:58PM10  you were going to do with the new pump?  How was it --

      3:58PM11  A.  We were changing from an analogue circuitry board to a

      3:58PM12  digital circuitry board.  One of the main benefits of doing

      3:58PM13  that was that we would have a battery that would now recharge

      3:58PM14  during use.  So this is really useful, that you always have a

      3:58PM15  battery recharging, even when you're using it, plugging it

      3:58PM16  into the wall.  This is something that -- Richard really

      3:58PM17  wanted this.  So he's been very curious about when that pump

      3:58PM18  was going to be available.

      3:58PM19  Q.  And so you discussed all these subjects in this meeting

      3:58PM20  and then wrote this memo that we have up on the screen the

      3:58PM21  next day; is that correct?

      3:58PM22  A.  Yes, sir.  That's correct.

      3:58PM23  Q.  And let's turn to the second page of the memo.  What are

      3:58PM24  you -- and highlight all of those, if you would, please.  Blow

      3:58PM25  up the whole thing.  That's good right there.
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      3:59PM 1            What is it that you're describing here, in general?

      3:59PM 2  A.  In general -- all points together, Mr. Partridge, or

      3:59PM 3  take -- at a time?

      3:59PM 4  Q.  Just in general, and then I want to talk about one or two

      3:59PM 5  of the bullet points.

      3:59PM 6  A.  Okay.  Probably the biggest theme that comes out of this

      3:59PM 7  is Richard had asked for an exclusivity, was told that he

      3:59PM 8  couldn't get one, that exclusivity was not in his 2002

      3:59PM 9  purchase agreement, and we weren't going to sit down now in an

      3:59PM10  informal session and assign him an exclusivity.

      3:59PM11            So I think we expanded the topic a little bit to

      3:59PM12  tell him, "Well, listen.  Don't worry about having an

      3:59PM13  exclusive because we're a fair company."  Medela, as you've

      3:59PM14  heard from Carr Lane, we are this way.  "And you're investing

      3:59PM15  a lot of time and money buying our pump, and we appreciate it.

      3:59PM16  And you're turning it into your brand.  So you're heavily

      3:59PM17  investing into that Versatile 1 brand.  We won't come compete

      4:00PM18  with you for that Versatile 1 brand, with our Vario so it

      4:00PM19  causes confusion in the market.  We won't do that."

      4:00PM20  Q.  So let's look at bullet point 1, or item 1, I think.  We

      4:00PM21  unfortunately have the numbers blocked there.  And it reads,

      4:00PM22  "Medela does not wish to become a competitor to BlueSky in the

      4:00PM23  market or regarding patents."  Is that what you were just

      4:00PM24  describing?

      4:00PM25  A.  That would be the point.
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      4:00PM 1  Q.  And your second point, in your other emphasized points in

      4:00PM 2  this document, said that Medela did not intend to pursue the

      4:00PM 3  wound care market independently of Richard's involvement.

      4:00PM 4  Would you explain what that means?

      4:00PM 5  A.  Certainly.  This is significant because it doesn't say the

      4:00PM 6  Vario 18 C/I in the -- in the shorthand here.  But this is

      4:00PM 7  what we said; that if we did decide not to produce a new pump,

      4:00PM 8  a smaller pump, then we may be in a position where we would

      4:00PM 9  enter with the Vario product.  And if we chose to do that,

      4:01PM10  rest assured, as businessmen who are working properly between

      4:01PM11  each other and respect each other, that we'll figure out a way

      4:01PM12  to make it work.

      4:01PM13  Q.  And Mr. Macon asked you some questions about coming into

      4:01PM14  the marketplace.  And you anticipated this.  And if you'll

      4:01PM15  look at point number 10 in this email document that you

      4:01PM16  prepared, this is a statement you made on or about January

      4:01PM17  28th, 2004, after this meeting, correct?

      4:01PM18  A.  Yes, sir.

      4:01PM19  Q.  And at this time -- would you read to us what you said as

      4:01PM20  a goal at that time?

      4:01PM21  A.  "The goal is to move rapidly to market if outcome of

      4:01PM22  lawsuit is favorable.  Be ready early to capitalize on the

      4:01PM23  opportunity."

      4:01PM24  Q.  Now, this was some number of months after the lawsuit was

      4:01PM25  filed in August of 2003, correct?
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      4:01PM 1  A.  Correct.

      4:01PM 2  Q.  Now, since January of 2004 have you moved into the market,

      4:02PM 3  has Medela moved into the market, or are you still awaiting

      4:02PM 4  the outcome of the lawsuit before deciding whether to do that

      4:02PM 5  or not?

      4:02PM 6  A.  We are still waiting for this lawsuit to finish before we

      4:02PM 7  make any concrete business decisions.

      4:02PM 8  Q.  And with respect to your customer base, for those who are

      4:02PM 9  involved in the wound care market, speaking very generally

      4:02PM10  about it, to date, other than BlueSky, are there any other

      4:02PM11  customers?

      4:02PM12  A.  Yes.  There is one significant customer that is acting in

      4:02PM13  the wound care field.

      4:02PM14  Q.  And who is that customer?

      4:02PM15  A.  This customer is out of southern Illinois -- Champagne,

      4:02PM16  Illinois.  And they're called National Wound Care.

      4:02PM17  Q.  Now, you had described to us earlier that you had this

      4:02PM18  policy that you implemented shortly after the lawsuit.  And

      4:03PM19  now we have a new customer, National Wound Care, who is in the

      4:03PM20  wound care market.  Would you explain to us how you applied

      4:03PM21  your policy with respect to National Wound Care?

      4:03PM22  A.  I applied my policy the same way that I determined that

      4:03PM23  even though the BlueSky agreement was done before me, it would

      4:03PM24  have met the criteria of my new policy.  Criteria being, you

      4:03PM25  have to sign a legal agreement, a purchase agreement, saying
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      4:03PM 1  that you will not infringe any patents in what you do, and you

      4:03PM 2  also have to seek a legal opinion.  We don't want you to rely

      4:03PM 3  on our legal opinion.  We want you to obtain your own at your

      4:03PM 4  own cost.  If you're willing to do both of those things to

      4:03PM 5  give assurances to Medela, then we will sell you suction

      4:03PM 6  pumps.

      4:03PM 7  Q.  Now, did National Wound Care do that to your satisfaction?

      4:03PM 8  A.  They did this to our satisfaction, and we continue to sell

      4:03PM 9  them pumps.

      4:04PM10  Q.  Approximately when did this occur?  When did you enter

      4:04PM11  into this arrangement with National Wound Care?

      4:04PM12  A.  I think they signed around August of 2005, somewhere in

      4:04PM13  this range.

      4:04PM14  Q.  And do you know of a company called Pioneer Medical?

      4:04PM15            MR. PARTRIDGE:  Are you looking for a time for a

      4:04PM16  break, Your Honor?

      4:04PM17            THE COURT:  Well, if this is a good time for a

      4:04PM18  break.

      4:04PM19            MR. PARTRIDGE:  Let me finish this one last company,

      4:04PM20  and we'll take our break, if that's okay.

      4:04PM21            THE COURT:  Not a problem.  Not a problem.

      4:04PM22  BY MR. MACON:

      4:04PM23  Q.  Familiar with a company called Pioneer Medical?

      4:04PM24  A.  Correct.  I know this company.

      4:04PM25  Q.  Now, what was the relationship with Pioneer Medical as
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      4:04PM 1  compared to this policy that you've described?

      4:04PM 2  A.  Pioneer Medical would not sign a purchase agreement.  They

      4:04PM 3  did not get their own patent opinion.  And even though they

      4:04PM 4  bought a few pumps from us already, I stopped the business at

      4:04PM 5  this point and said, no more future orders unless you change

      4:04PM 6  your mind.

      4:04PM 7            MR. PARTRIDGE:  It's a good time for a break, Your

      4:04PM 8  Honor.

      4:04PM 9            THE COURT:  Okay.  Great.

      4:05PM10            Ladies and gentlemen, thank you.  We're going to

      4:05PM11  take our last break.  Let's go till 20 after.

      4:05PM12            Do you think in 40 minutes you both can finish?

      4:05PM13            MR. PARTRIDGE:  Yes, Your Honor.

      4:05PM14            THE COURT:  What about you?

      4:05PM15            MR. MACON:  I'm sure I can.  With the clock ticking

      4:05PM16  toward 5:00 on Friday, Yes, Your Honor, I could do it.

      4:05PM17            THE COURT:  That's very good.  That's very good.  I

      4:05PM18  don't want to forget you, Mr. McClanahan.

      4:05PM19            MR. MCCLANAHAN:  Thank you, Your Honor.  I will not

      4:05PM20  be asking questions.

      4:05PM21            THE COURT:  Yes, sir.  Excellent.

      4:05PM22            Well, Mr. Ramirez, will you please lead this good

      4:05PM23  jury out for the last break, till 20 after 4:00.

      4:05PM24       (Jury leaves courtroom)

      4:05PM25            THE COURT:  Mr. Laurel, you can step down, sir.
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      4:05PM 1            THE WITNESS:  Thank you.

      4:05PM 2            THE COURT:  Let me just mention, if you -- if for

      4:05PM 3  some reason you think we can decide on Mr. Pena today, fine.

      4:06PM 4  If you don't --

      4:06PM 5            MR. SADLER:  That's fine.

      4:06PM 6            MR. MACON:  I'm fine with him.

      4:06PM 7            THE COURT:  Is everybody fine with it?

      4:06PM 8            MR. SADLER:  That's fine.

      4:06PM 9            MR. MCCLANAHAN:  Yes.

      4:06PM10            THE COURT:  Okay.  I'll ask to talk to him then at

      4:06PM11  the end of the day.

      4:06PM12            MR. PARTRIDGE:  He'll probably be disappointed.

      4:06PM13            THE COURT:  He probably will.  I think, you know,

      4:06PM14  they're really engaged here.

      4:06PM15            MR. SADLER:  He's invested a lot of time.

      4:06PM16            THE COURT:  Yeah.  They've all invested a lot of

      4:06PM17  time.  But I'll tell him it's so unlikely that we'll finish,

      4:06PM18  that it would be unfair to him to ask him to stay any longer.

      4:06PM19            MR. MACON:  Are we going to decide -- is the Court

      4:06PM20  going to decide what we're going to do on Wednesday?

      4:06PM21            THE COURT:  Yes.  We'll -- I'd promised them 10:00,

      4:06PM22  so I guess I'll leave them to 10:00.

      4:06PM23            MR. MCCLANAHAN:  Your Honor, may I ask, on the

      4:06PM24  JMOLs, Mr. Macon is still going to be three witnesses or more

      4:06PM25  from finishing.  Do you still want JMOLs filed tomorrow?
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      4:06PM 1            THE COURT:  Well, you know, I'll -- we'll -- let me

      4:06PM 2  tell you, I'm stuttering because it's a really hard weekend

      4:06PM 3  for everybody.  And you guys are working so hard right now.

      4:06PM 4  If your appellate people say it's okay, of course, then we'll

      4:07PM 5  do the Rule 50 motions Monday night -- Wednesday night.  I'm

      4:07PM 6  sorry.  Wednesday night.

      4:07PM 7            MR. MACON:  Go ahead and take witnesses Wednesday

      4:07PM 8  afternoon, after I --

      4:07PM 9            THE COURT:  Right.  We would go ahead and do that if

      4:07PM10  your appellate lawyers --

      4:07PM11            MR. MCCLANAHAN:  Your Honor, my concern is, for

      4:07PM12  example, I don't want to file a motion for JMOL before he's

      4:07PM13  rested, because if he's omitted anything, I don't want him to

      4:07PM14  know about it and fix it with a last-minute witness,

      4:07PM15  obviously, which is what he would do if he were a defense

      4:07PM16  lawyer.  So I -- you know, respectfully, under the rules I'm

      4:07PM17  reluctant to file a JMOL until he's through.

      4:07PM18            THE COURT:  Well, that's fair.  That's fair.  Well,

      4:07PM19  let's just do this:  We'll work on it that night.  Why don't

      4:07PM20  you guys --

      4:07PM21            MR. MACON:  Wednesday night?

      4:07PM22            THE COURT:  On Wednesday night.  Why don't you guys,

      4:07PM23  all of you, bring your -- I'll talk to you at the end of the

      4:07PM24  day.  Why don't we talk about it at the end of the day after

      4:07PM25  everybody's gone?  I'll talk to you at 5:00.  And we'll figure
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      4:07PM 1  out what we're going to do.  But you're making a good point

      4:07PM 2  and I'm hearing it.

      4:07PM 3            MR. MCCLANAHAN:  Thank you.

      4:07PM 4       (Recess)

      4:07PM 5
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          1               *-*-*-*-*-*-*-*

          2               (Change of reporters.)

   3:19PM 3               (June 30, 2006.)

   4:28PM 4               THE COURT:  Thank you.  Please be seated.

   4:28PM 5               Mr. Laurel, if you will join us again.

   4:28PM 6               Yes, sir.  Please continue, Mr. Partridge.

   4:28PM 7               MR. PARTRIDGE:  And I must begin by apologizing to

   4:28PM 8     my witness in the court a bit here, because I misread my watch

   4:28PM 9     thinking we were already approaching the 5:00 o'clock hour, so

   4:28PM10     I was cutting him off because of time constraints.  And, of

   4:29PM11     course, if I had finished by 4:00, everybody would have been

   4:29PM12     happy.  But I apologize, Mr. Laurel, because I was not reading

   4:29PM13     my timepiece correctly.

   4:29PM14               THE COURT:  You would probably have gotten a

   4:29PM15     standing ovation.

   4:29PM16               MR. PARTRIDGE:  Yes.  That's probably right.

   4:29PM17               MR. MACON:  Actually, I fixed your watch.

   4:29PM18     BY MR. PARTRIDGE:

   4:29PM19     Q.  I would like to come back and revisit this subject of the

   4:29PM20     policy and your implementation of policy, which we were

   4:29PM21     talking about just before we took our break.  And you

   4:29PM22     understand that one of the allegations that has been made here

   4:29PM23     is that Medela has somehow induced infringement by BlueSky in

   4:29PM24     this case?

   4:29PM25     A.  I am aware of this.
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   4:29PM 1     Q.  And this policy that you have been describing to us was

   4:29PM 2     something you implemented shortly after the filing of the

   4:29PM 3     lawsuit, correct?

   4:29PM 4     A.  That is correct.

   4:29PM 5     Q.  And, now, you described a situation with Pioneer where you

   4:30PM 6     didn't sell them product that you could have sold them because

   4:30PM 7     you weren't sure that they would be using the product in a way

   4:30PM 8     that would keep Medela free and clear of any risk.  Is that a

   4:30PM 9     fair statement?

   4:30PM10     A.  I felt at the current time, they were, but I had no

   4:30PM11     guarantees about what they might do next in their business, so

   4:30PM12     I wanted to get it established at that point that it would be

   4:30PM13     an ongoing thing.

   4:30PM14     Q.  Did you turn down any other business for similar reasons?

   4:30PM15     A.  I have turned down a lot of business between a particular

   4:30PM16     time frame; this timing of the lawsuit until maybe the next

   4:30PM17     two years, really, I could have sold an awful lot of suction

   4:30PM18     pumps to wound care dealers and have said -- have said no.

   4:30PM19     Q.  Is it fair to say you have been discouraging infringement

   4:30PM20     as opposed to encouraging it?

   4:31PM21     A.  I feel the best way to discourage infringement is not put

   4:31PM22     one of your pumps in their hands and then let them do whatever

   4:31PM23     they want with it, and it is different for a hospital.  You

   4:31PM24     give a hospital leeway to treat their patients in the best way

   4:31PM25     possible, but when you put your products in the hands of a DME
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   4:31PM 1     dealer, durable medical equipment dealer or wound care dealer,

   4:31PM 2     it is a different story, and there is more risk to patent

   4:31PM 3     infringement, and I just frankly, in this lawsuit, didn't want

   4:31PM 4     to go there.

   4:31PM 5     Q.  Now, with respect to the pumps that you sell, I understand

   4:31PM 6     there are what are called FDA indications; is that right?

   4:31PM 7     A.  That's right.

   4:31PM 8     Q.  And so before you even took over this OEM business or even

   4:31PM 9     before you came to Medela, were there certain FDA indications

   4:31PM10     for Medela pumps?

   4:31PM11     A.  Yes.  This is also significant to me, and coming into the

   4:31PM12     new business, one of the things I wanted to do was take a look

   4:31PM13     at the FDA indications and see:  What are these products

   4:31PM14     actually cleared for?

   4:32PM15               Excuse me.  This is a normal step.  So I pulled out

   4:32PM16     the FDA indications for the Vario pumps and the basic pumps

   4:32PM17     and I noticed something in there.  There was this removing

   4:32PM18     infectious materials from wounds, which, to me, was wound

   4:32PM19     drainage, and we had the clearance since, I believe, 1998, and

   4:32PM20     I came on board in 2003.

   4:32PM21               So five years have gone by, and I am walking around

   4:32PM22     the office trying to compare advertisements we are doing,

   4:32PM23     instructions for use, sales literature to anything that is in

   4:32PM24     this area, and there is nothing, so I am actually pretty

   4:32PM25     confused, because normally you would trumpet these things, and
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   4:32PM 1     now we have one we are not even using.

   4:32PM 2               So I did a little bit of research on my own and

   4:32PM 3     concluded that there had been a preexisting policy that in the

   4:32PM 4     United States through Medela, Inc., we would not label or

   4:32PM 5     promote our products for wound drainage.

   4:32PM 6     Q.  And what did you understand to be the reason for that

   4:33PM 7     policy in the United States to the extent that you could --

   4:33PM 8     let me back up just a little bit.

   4:33PM 9               Now, when was this research done by you that you

   4:33PM10     just described?

   4:33PM11     A.  This research was done early on, probably somewhere around

   4:33PM12     May of 2003.

   4:33PM13     Q.  So about the time that you took over the OEM business?

   4:33PM14     A.  That's about right.

   4:33PM15     Q.  And since that time, despite this indication, you have

   4:33PM16     continued to implement policy that restricts the sales you

   4:33PM17     could make of these pumps; is that right?

   4:33PM18     A.  That is correct.

   4:33PM19     Q.  I would like to go back to BlueSky for a moment, when you

   4:33PM20     took over the OEM accounts in the summer, in the May, June,

   4:33PM21     July time period of 2003.

   4:33PM22               You mentioned that you looked through some files,

   4:33PM23     and I think you said you found an opinion by some lawyers with

   4:33PM24     respect to the patents; is that right?

   4:34PM25     A.  I did find those.
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   4:34PM 1     Q.  And that was one of the things that you relied upon in

   4:34PM 2     going forward with the BlueSky business at that time; is that

   4:34PM 3     correct?

   4:34PM 4     A.  I felt that that was significant, yes.

   4:34PM 5     Q.  Now, what did you do at that time, if anything, to assure

   4:34PM 6     yourself that what, in fact, BlueSky was doing was consistent

   4:34PM 7     with what you observed in that opinion?

   4:34PM 8     A.  The patents is really what they were talking about, so the

   4:34PM 9     first thing I wanted to do to determine the relevance of this

   4:34PM10     particular patent to sales of pumps to BlueSky was to see if

   4:34PM11     they were actually doing, as best I could tell, what I read in

   4:34PM12     the paper.  So I read the opinion letter, went to the BlueSky

   4:34PM13     web site and went through it, and --

   4:34PM14               MR. MACON:  Your Honor, I am going to have to object

   4:34PM15     because he is giving, he is attempting to give expert opinion

   4:34PM16     concerning this issue, and he has not been designated as an

   4:34PM17     expert and shouldn't be giving any opinions.  He shouldn't be

   4:35PM18     giving his own opinion as to whether or not there is

   4:35PM19     infringement or not.

   4:35PM20               MR. PARTRIDGE:  He is testifying about what he did

   4:35PM21     in the context of business at the time.

   4:35PM22               THE COURT:  Well, let's do this.  Ladies and

   4:35PM23     gentlemen, remember, the infringement issues or at least

   4:35PM24     opinions about the infringement issues are going to be limited

   4:35PM25     to witnesses that are going to testify about that.  We haven't
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   4:35PM 1     heard those witnesses yet.  We will hear them next week or the

   4:35PM 2     week after.

   4:35PM 3               And so this witness is able to say what he did as he

   4:35PM 4     looked through these opinions, and -- but as far as giving an

   4:35PM 5     opinion about whether there is infringement or not, that's

   4:35PM 6     reserved for the experts.  So I think what we can do here is

   4:35PM 7     we can talk about what he did, and after reading the opinions,

   4:35PM 8     he felt comfortable about doing X, Y or Z.

   4:36PM 9               MR. MACON:  Thank you, Your Honor.

   4:36PM10     BY MR. PARTRIDGE:

   4:36PM11     Q.  And that's all I want you to focus on, Mr. Laurel, is what

   4:36PM12     you did.  You had the opinions.  You now go to the web site,

   4:36PM13     and I would like you to describe what you did at the time in

   4:36PM14     connection with your responsibilities for this part of the

   4:36PM15     business.

   4:36PM16     A.  Okay.  What I had to do is go to the BlueSky web site and

   4:36PM17     see what their products were, what their kits were, how our

   4:36PM18     pump was being used, because I knew that they had bought our

   4:36PM19     pump, and I also wanted to see their labeling, what were they

   4:36PM20     actually promoting it for, were they promoting it for what I

   4:36PM21     read in the article that was attached to the patent opinion,

   4:36PM22     so that was my objective.

   4:36PM23               And when I got to the site, it was a fairly young

   4:36PM24     site.  There wasn't much on it.  But what was on there was

   4:36PM25     references to carrying out wound drainage, closed-suction
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   4:36PM 1     wound drainage with the Chariker-Jeter system.  A pump was

   4:37PM 2     mentioned and shown predominantly.

   4:37PM 3               And in addition, there were also indications off of

   4:37PM 4     Medela's list of cleared indications such as gastric suction,

   4:37PM 5     airway suction.

   4:37PM 6               So I said, okay.  This is obviously a business of

   4:37PM 7     ours who wants to go into this closed-suction wound drainage

   4:37PM 8     area, but it still hasn't completely walked away from the

   4:37PM 9     general suction areas that are also available through the

   4:37PM10     pump.

   4:37PM11     Q.  And since -- now, this happened, I guess, in the summer of

   4:37PM12     2003, and we are now into the summer of 2006.  Have you

   4:37PM13     periodically looked to see whether or not your customer,

   4:37PM14     BlueSky, from your point of view, as the manager of this

   4:37PM15     business, was doing things consistent with what you understood

   4:37PM16     these opinions to be suggesting?

   4:37PM17     A.  I have.  I keep in touch with BlueSky on an irregular

   4:38PM18     basis, but every now and then call:  What is going on in your

   4:38PM19     business?  What is new?  Try to get an informal communication

   4:38PM20     going.

   4:38PM21               I do receive their press releases, so I know when I

   4:38PM22     get a press release something is going on at BlueSky.  I go to

   4:38PM23     wound trade care shows.  I have never gone to a wound trade

   4:38PM24     care show and set up a booth to show any products, but I have

   4:38PM25     gone to walk around and try to educate myself, and BlueSky is
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   4:38PM 1     often at these shows, so I would stop by and see what they are

   4:38PM 2     doing, look at their literature, and in some cases, I would

   4:38PM 3     even send them to our attorneys and say:  What do you think

   4:38PM 4     this looks like?

   4:38PM 5     Q.  Let's not go into the attorney issue.

   4:38PM 6     A.  Okay.

   4:38PM 7     Q.  Because we have a problem with that.  So continue with

   4:38PM 8     your answer.

   4:38PM 9     A.  Okay.  So, yes, this would be the majority of the things

   4:38PM10     that we would do, is when things hit the market, I would look

   4:38PM11     at them when I had a chance, keep communications with BlueSky

   4:38PM12     going, keep track of any of their press releases, where they

   4:39PM13     make any announcements, and even attended a seminar one time

   4:39PM14     to see how the products were actually being used and

   4:39PM15     displayed.

   4:39PM16     Q.  Now, over this period of time, has your observation as the

   4:39PM17     manager of this business been that what you have seen of the

   4:39PM18     BlueSky products consistent with what you understood was okay

   4:39PM19     from the opinions that you received over the past couple of

   4:39PM20     years?

   4:39PM21     A.  I do.  I do not see that they have -- they have changed --

   4:39PM22               MR. MACON:  I am going to object --

   4:39PM23               MR. PARTRIDGE:  Again, from his perspective as a

   4:39PM24     businessman.

   4:39PM25               MR. MACON:  Your Honor, it is hard to imagine how
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   4:39PM 1     this -- how he keeps giving his opinion whether they are

   4:39PM 2     infringing or not has any basis whatsoever.

   4:39PM 3               THE COURT:  Well, I am trying to figure out a

   4:39PM 4     balanced course here.  I don't think he can give an opinion

   4:40PM 5     that BlueSky doesn't infringe, because that is reserved for

   4:40PM 6     other people, but he can state that, you know, he satisfied

   4:40PM 7     himself they can keep selling and doing that, but as far as

   4:40PM 8     the opinion would be concerned, I think that would be off

   4:40PM 9     limits.

   4:40PM10               MR. PARTRIDGE:  Yes.  Understood, Your Honor.

   4:40PM11     BY MR. PARTRIDGE:

   4:40PM12     Q.  And so from your standpoint, as you have carried out your

   4:40PM13     business from day to day, has the conduct that you have

   4:40PM14     observed been consistent with what you understand is

   4:40PM15     permissible conduct on the part of Medela?

   4:40PM16     A.  Yes.  That is my understanding.

   4:40PM17     Q.  Okay.  Now, I would like to go back to our time line

   4:40PM18     again, and we were talking about the January 2004 meeting that

   4:40PM19     you had with Mr. Weston.  Now, I understand that some time

   4:40PM20     later that year there was an event with respect to the

   4:40PM21     purchase agreement with BlueSky that was coming up.  What was

   4:41PM22     that about?

   4:41PM23     A.  Its first renewal was coming up, which is a two-year

   4:41PM24     renewal, from July of '02 until July of '04, and this would be

   4:41PM25     the first time we would have to consider whether we renewed
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   4:41PM 1     it.  So that was kind of coming up quickly in our minds.

   4:41PM 2     Q.  And given that the lawsuit had occurred a few months

   4:41PM 3     before this meeting and that you had received this additional

   4:41PM 4     information from Mr. Weston, were you beginning to think about

   4:41PM 5     the contract at this point in time?

   4:41PM 6     A.  I was.  I actually felt that it would be prudent to look

   4:41PM 7     at this a little bit earlier, because my way of thinking was

   4:41PM 8     that there was one other bit of information that I wanted to

   4:41PM 9     address at this stage.

   4:41PM10               There was the things that BlueSky told us about in

   4:41PM11     this meeting, going after regulatory approvals and new pump,

   4:41PM12     longer battery life; those were developments that could have

   4:42PM13     been significant.

   4:42PM14               But what I thought was probably even more

   4:42PM15     significant to me was that in the course of going over the

   4:42PM16     litigation, there had been new pieces of prior art that had

   4:42PM17     been produced by our attorneys working on the case, became

   4:42PM18     known to myself, and also to Mr. Tanner in Switzerland, and we

   4:42PM19     talked about it, and we decided that this was also a

   4:42PM20     significant factor and we should go ahead and, sooner than

   4:42PM21     later, ask Michael Baniak to do a followup opinion.

   4:42PM22     Q.  And on the time line that we have before us, on March 10,

   4:42PM23     2004, there was another Baniak opinion, which is marked as

   4:42PM24     Defendant's 139.  Because of time constraints, I am not going

   4:42PM25     to put it up again.
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   4:42PM 1               You were in the courtroom when Mr. Quackenbush

   4:42PM 2     testified and he talked about that document; you were here for

   4:42PM 3     that?

   4:42PM 4     A.  I was here for that.

   4:42PM 5     Q.  And when that opinion was received, what did you do with

   4:42PM 6     it?

   4:42PM 7     A.  Carr Lane took a look at it first, since it was sent to

   4:43PM 8     him, and then I was able to pry it out of his hands, and I

   4:43PM 9     took a look at it within the week, I believe, and I also went

   4:43PM10     through it and was very excited to read, because it gave us a

   4:43PM11     very strong security that we would be able to renew BlueSky's

   4:43PM12     contract, and that is something we wanted to do.

   4:43PM13               We didn't want to have to shut down a customer, so

   4:43PM14     we looked at this as very good news for BlueSky, to be able to

   4:43PM15     continue to practice what it wants to do, but also for us to

   4:43PM16     be able to continue to sell them pumps.

   4:43PM17     Q.  Now, you mentioned earlier that when you inherited the OEM

   4:43PM18     business that the BlueSky contract had already existed; it

   4:43PM19     predated you.  Is that right?

   4:43PM20     A.  That is correct.

   4:43PM21     Q.  And in this time period, did you begin in 2004 studying

   4:43PM22     the terms of the contract?

   4:43PM23     A.  I did.

   4:43PM24     Q.  And I am focusing on the financial terms.  Did you take a

   4:43PM25     hard look at those about this time period?
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   4:44PM 1     A.  I did take a hard look, because coming into the business,

   4:44PM 2     one of the first things that I became aware of is that there

   4:44PM 3     was pricing all over the board.  Some people got low pricing

   4:44PM 4     and some people got high pricing, and the best I could figure

   4:44PM 5     out the reason was that my partner, who was Brian, he would

   4:44PM 6     kind of let whoever was a better negotiator kind of push

   4:44PM 7     around the pricing, and I kind of feel pricing should be more

   4:44PM 8     fairly enacted than this, so I went through the pricing of all

   4:44PM 9     OEM distributors at this point and tried to standardize it,

   4:44PM10     and BlueSky got lumped into the same thing.

   4:44PM11     Q.  Okay.  And let me stop you there, because I want to give

   4:44PM12     some pauses here.  You looked at the pricing of all of the

   4:44PM13     customers in the OEM business?

   4:44PM14     A.  That is true.

   4:44PM15     Q.  And what did you discover, on a comparative basis, with

   4:44PM16     respect to the pricing to those customers?

   4:44PM17     A.  There was no clear comparison.  There were higher discount

   4:45PM18     percentages, lower discount percentages, even within the same

   4:45PM19     company, and it really didn't make sense, across companies in

   4:45PM20     the same industry, variations, and even some companies who

   4:45PM21     were ordering -- and this was probably the most concerning to

   4:45PM22     me, is even companies that were ordering the same product for

   4:45PM23     the same thing, someone who was ordering lower quantities were

   4:45PM24     paying a lower price.  So this didn't seem to make any sense,

   4:45PM25     and I had to tackle this project.
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   4:45PM 1               THE COURT:  And I just want you to know we have

   4:45PM 2     about 15 minutes.  I am not trying to rush you, and if we

   4:45PM 3     don't finish, we will be back.

   4:45PM 4               MR. PARTRIDGE:  Yes, Your Honor.  I understand.

   4:45PM 5               THE COURT:  Okay.

   4:45PM 6     BY MR. PARTRIDGE:

   4:45PM 7     Q.  And how did BlueSky's pricing compare to the pricing that

   4:45PM 8     you found others were receiving?

   4:45PM 9     A.  BlueSky's pricing on the capital equipment side, I knew

   4:45PM10     that they were supposed to get 40 percent off capital.  And in

   4:45PM11     doing my spreadsheets, I saw that there were two other

   4:45PM12     companies on my OEM list who were getting over 50-percent

   4:46PM13     discounts, so two companies were actually doing better.

   4:46PM14               And when I looked on the accessory side, I found

   4:46PM15     that there were about three different companies who were

   4:46PM16     getting higher discounts than the 25 percent that was given to

   4:46PM17     BlueSky.

   4:46PM18     Q.  And what did you do about that at that time?

   4:46PM19     A.  I sat down and tried to fix it up, fix this up, and it

   4:46PM20     took some working with each of the different OEM accounts,

   4:46PM21     because nobody is happy to hear that their pricings are going

   4:46PM22     to go up and -- but that is what had to be done to get it all

   4:46PM23     back in order.

   4:46PM24               And I basically set up a system where customers

   4:46PM25     would be treated equally based on the volume of pumps they
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   4:46PM 1     would be purchasing.  So if BlueSky wants to buy 200 pumps and

   4:46PM 2     I have another customer that wants to buy 200 pumps and

   4:46PM 3     Richard has been with us for three years and this customer has

   4:46PM 4     been with us one day, they have access to the same price.

   4:47PM 5     Q.  And how long did it take you to readjust the pricing so

   4:47PM 6     that everybody was treated equally?

   4:47PM 7     A.  It took me a number of months.

   4:47PM 8     Q.  So some time in 2004, you changed the pricing in a way

   4:47PM 9     that BlueSky pricing was on a par with pricing for others?

   4:47PM10     A.  Yes.  I presented this to them, I think in the fall of

   4:47PM11     2004.

   4:47PM12     Q.  Let's turn to the payment terms.  We heard a lot about the

   4:47PM13     120-day period.  What did you discover when you read this

   4:47PM14     contract in this time period with respect to payment terms of

   4:47PM15     various customers in the suction business?

   4:47PM16     A.  Well, the other thing I saw was the 120 days, and it left

   4:47PM17     me scratching my head again saying:  Wait a second.  Something

   4:47PM18     doesn't seem right.  This customer is not supposed to be

   4:47PM19     getting 120 days to pay in 2004.  This should have been over

   4:47PM20     in July of '03.

   4:47PM21     Q.  By "this customer," you mean BlueSky?

   4:48PM22     A.  Yes.  Sorry.  I mean BlueSky.  So they had these 120-day

   4:48PM23     terms only for the first year of the two-year contract.  So

   4:48PM24     now we are into the second year, and I see that they are still

   4:48PM25     there.
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   4:48PM 1               So I go to my CFO and I say:  I want to fix this.

   4:48PM 2     And we sit down and we develop a plan.  We try to do a plan

   4:48PM 3     that would gradually reduce BlueSky back down to the 30 days,

   4:48PM 4     so they wouldn't be hurt by it, and we did step them down 120,

   4:48PM 5     90, 60 and then 30.

   4:48PM 6     Q.  This time line, you have indicated some dates.  Can you

   4:48PM 7     tell us the dates of the changes so that we have that for the

   4:48PM 8     jury?

   4:48PM 9     A.  Yes.  May, when I was looking over the agreement, was an

   4:48PM10     immediate drop to 90 days.  In June, we standardized the

   4:48PM11     pricing schedule and reduced BlueSky to the 60 days, and then

   4:48PM12     in August we took them down -- gave them basically two months

   4:48PM13     at 60 to help them, and then brought them down to 30 in

   4:49PM14     August.

   4:49PM15     Q.  Have you increased it above 30 days at any time since

   4:49PM16     August of 2004?

   4:49PM17     A.  It has never gone higher than 30 days since.

   4:49PM18     Q.  And how has BlueSky been as a paying customer?

   4:49PM19     A.  BlueSky would run the receivables up to the point where we

   4:49PM20     allowed them to go, so it wasn't uncommon to have them owe us

   4:49PM21     a bunch of money, but they always paid, and they always paid

   4:49PM22     on time and they never went over, and so we -- actually, they

   4:49PM23     took full advantage of the favorable terms we gave them, but

   4:49PM24     didn't take disadvantage of them by trying to go further than

   4:49PM25     those, so it is good.
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   4:49PM 1     Q.  Now, you were responsible for the day-to-day operations of

   4:49PM 2     Medela with respect to the BlueSky arrangement, is that fair,

   4:49PM 3     from the summer of 2003 to the present time?

   4:49PM 4     A.  That's true.

   4:49PM 5     Q.  And during that period of time, have you had any role

   4:50PM 6     whatsoever in BlueSky's advertisements?

   4:50PM 7     A.  I have never had any role in BlueSky's advertising and

   4:50PM 8     marketing.

   4:50PM 9     Q.  And their promotional materials and anything they do on

   4:50PM10     the marketing side, that's something that BlueSky does, rather

   4:50PM11     than you?

   4:50PM12     A.  I see finished products occasionally, and I get these

   4:50PM13     usually on my own at a trade show.

   4:50PM14     Q.  We have heard some talk about this rebranding, this notion

   4:50PM15     of rebranding by BlueSky.  Are you familiar with the term

   4:50PM16     "remanufacturer"?

   4:50PM17     A.  I probably could give you a layperson's understanding.

   4:50PM18     Q.  And what is that?

   4:50PM19     A.  A remanufacturer is somebody, an individual, let's say, or

   4:51PM20     it could be an entity, that takes a finished device; let's say

   4:51PM21     that finished device is a Vario pump, and they do something to

   4:51PM22     it, either recondition it, renovate it, reprocess it,

   4:51PM23     repackage it, and then it becomes something other than what

   4:51PM24     the manufacturer had with this equipment.

   4:51PM25               And basically what they are looking for is, does it
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   4:51PM 1     change its safety or intended use or performance?  And if any

   4:51PM 2     of those are hit, they become a remanufacturer, and the FDA

   4:51PM 3     considers remanufacturers to be equal to manufacturers, so

   4:51PM 4     they are subject to good manufacturing practices, their

   4:51PM 5     facilities get reviewed, approved and audited, and they have

   4:51PM 6     to have quality safety procedures.

   4:51PM 7     Q.  Are you aware of any Medela customers who are

   4:51PM 8     remanufacturers, as you have defined them?

   4:51PM 9     A.  BlueSky Medical is a remanufacturer approved by the FDA.

   4:52PM10               MR. PARTRIDGE:  Would you put up Plaintiff's Exhibit

   4:52PM11     634, please?

   4:52PM12     BY MR. PARTRIDGE:

   4:52PM13     Q.  This is the termination notice that I believe you signed,

   4:52PM14     Mr. Laurel, and I don't have -- yes, there we go.

   4:52PM15               Now, there is one sentence that no one has talked

   4:52PM16     about yet, I believe.  If they have, I missed it and I

   4:52PM17     apologize.

   4:52PM18               There is a sentence that -- let me find it here.

   4:52PM19     Sorry.  The last sentence of the first paragraph.  If you

   4:52PM20     could highlight that.

   4:53PM21               Now, this is a termination notice that you sent to

   4:53PM22     BlueSky within the past month or so, May 19th, 2006?

   4:53PM23     A.  That is the termination notice.

   4:53PM24     Q.  That terminates the contract from July of 2002; is that

   4:53PM25     right?
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   4:53PM 1     A.  That is correct.

   4:53PM 2     Q.  And what was it that you were trying to accomplish with

   4:53PM 3     respect to the last sentence of this paragraph where you say

   4:53PM 4     that you will honor previously accepted purchase orders?

   4:53PM 5     A.  Well, I was just trying to make them feel good and

   4:53PM 6     comfortable.  I am their supplier.  This is a bad situation

   4:53PM 7     when you get such a letter like this, and one thing to make

   4:53PM 8     them feel better about it is to confirm that any order you

   4:53PM 9     have already accepted, even if we can't deliver it to you

   4:53PM10     until after the date of July 5th, that you can count on us.

   4:53PM11     We are going to get it to you.  We will take care of you.

   4:53PM12     Q.  Are you contemplating any transition on behalf of BlueSky?

   4:53PM13     A.  We are.  And the reason for this is, approximately two

   4:54PM14     weeks after we sent this letter to BlueSky, Richard Weston

   4:54PM15     made a request of me focusing on the hardship that it would

   4:54PM16     cause him to have to quickly find another supplier of pumps.

   4:54PM17               And in that case, I told him we would consider this

   4:54PM18     strongly and we will make an offer to him, based on the

   4:54PM19     input -- he gave input to us, we look at it, and we make our

   4:54PM20     final offer, and we haven't done that yet.

   4:54PM21     Q.  One last area of questioning, and there will be a couple

   4:54PM22     of questions.  There has been some discussion of this

   4:54PM23     presentation by someone named Shelley Taylor, who apparently

   4:54PM24     is a consultant for BlueSky.

   4:54PM25               Are you familiar with Shelley Taylor?
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   4:54PM 1     A.  Yes.  I am familiar with her.

   4:54PM 2     Q.  Have you attended any presentations by Shelley Taylor?

   4:54PM 3     A.  I have attended one presentation by Shelley Taylor.

   4:54PM 4     Q.  And where was that and approximately when?

   4:54PM 5     A.  This was in Baltimore, I believe September of 2004.

   4:55PM 6     Q.  And what was your purpose for attending, briefly?

   4:55PM 7     A.  I had heard that there was a BlueSky seminar taking place

   4:55PM 8     sponsored by BlueSky distributor, and I wanted to go and see

   4:55PM 9     what I could learn.  I wanted to be educated about wound care,

   4:55PM10     because I am not in the wound care business, and I also wanted

   4:55PM11     to see how BlueSky's products were presented to clinicians.

   4:55PM12     So I decided to go, and I asked two attorneys to come with me.

   4:55PM13     Q.  Leave the attorneys out of this.  You may continue your

   4:55PM14     answer.

   4:55PM15     A.  So I soloed up to Baltimore.

   4:55PM16     Q.  Well, not quite solo, but --

   4:55PM17     A.  And I attended this seminar.

   4:55PM18     Q.  Okay.  And were there -- and Shelley Taylor made a

   4:55PM19     presentation?

   4:55PM20     A.  She did.

   4:55PM21     Q.  And what did she, very generally, talk about in that

   4:55PM22     presentation?

   4:56PM23     A.  She gave a little bit of the histology of wounds and

   4:56PM24     taking people through different pictures of wounds and the

   4:56PM25     kind of wounds you can get and the different ways, from what I
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   4:56PM 1     can remember, that wounds can be treated.

   4:56PM 2               But the main focus of the presentation was she

   4:56PM 3     wanted to discuss the BlueSky medical system, so I saw the

   4:56PM 4     Vario pump relabeled as the Versatile One and I had seen -- I

   4:56PM 5     saw the kits that I had seen on their web site and the sales

   4:56PM 6     literature on the table.

   4:56PM 7     Q.  And based on the presentation that she gave at that

   4:56PM 8     meeting, did it raise any concerns on your part with respect

   4:56PM 9     to your understanding of what BlueSky was doing with its

   4:56PM10     business?

   4:56PM11     A.  I don't think I had any concerns about it.  There was

   4:56PM12     something new.  I did see for the first time the term

   4:56PM13     "negative pressure wound therapy" being used in connection

   4:56PM14     with what was being described, so that was new to me, and I

   4:57PM15     knew I had to think about that one a little bit more.  And

   4:57PM16     then I also saw that the wounds used by this technique were

   4:57PM17     healing, they were growing new tissue, and that was also

   4:57PM18     exciting to see.

   4:57PM19     Q.  And what did you conclude about whether or not that was

   4:57PM20     okay, given the opinions that you had received previously from

   4:57PM21     your lawyers?

   4:57PM22     A.  The opinions from our lawyers --

   4:57PM23     Q.  Don't get into the opinions, but just what conclusions you

   4:57PM24     drew from this.

   4:57PM25     A.  Okay.  I will try to empty my mind of opinions of --
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   4:57PM 1     except for you.  Can you repeat the question again?

   4:57PM 2     Q.  Yes.  I am trying to find out, when you came away from

   4:57PM 3     this seminar that you attended, this presentation or

   4:57PM 4     conference, whether you as a businessperson responsible for

   4:57PM 5     this business had any concerns about what you observed with

   4:58PM 6     respect to the BlueSky product at that time.

   4:58PM 7     A.  The -- what I am held to in selling pumps to a reseller,

   4:58PM 8     OEM is, number one, the patents.  Urs Tanner made it clear,

   4:58PM 9     stay out of KCI's patents, out of their backyard, which is

   4:58PM10     patents.

   4:58PM11               I have legal opinion, and by this time, I had had a

   4:58PM12     third legal opinion, so now I have lots of legal opinions on

   4:58PM13     the topic, so I know when I look at what they are doing, I

   4:58PM14     want to compare it back to the legal opinions.

   4:58PM15               And I walked away saying:  The nurses are calling it

   4:58PM16     negative pressure wound therapy.  They are saying that that is

   4:58PM17     a standard phrase used within the industry for using negative

   4:58PM18     pressure to treat wounds.

   4:58PM19               So for me, there is no connection.  There is no way

   4:58PM20     to take negative pressure wound therapy and say it is in any

   4:59PM21     way in trouble with the patents --

   4:59PM22               MR. MACON:  Excuse me, Your Honor.  I believe he has

   4:59PM23     answered the question and now he is giving opinion.

   4:59PM24               THE COURT:  I will sustain, and you have run out of

   4:59PM25     time.
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   4:59PM 1               MR. PARTRIDGE:  Yes, and I have finished, Your

   4:59PM 2     Honor.  That was my last question.

   4:59PM 3               THE COURT:  Okay.  Unless you can do this in 30

   4:59PM 4     seconds --

   4:59PM 5               MR. MACON:  Three minutes?  Your choice.

   4:59PM 6               THE COURT:  Okay.  If you can do it in three

   4:59PM 7     minutes.  Remember --

   4:59PM 8               MR. MACON:  You got it.

   4:59PM 9               THE COURT:  Okay.

   4:59PM10               MR. MACON:  Oh.  I have to be over here.

   4:59PM11               MR. SADLER:  I didn't think we were ready for

   4:59PM12     argument.

   4:59PM13                            *-*-*-*-*-*-*-*

   4:59PM14                          REDIRECT EXAMINATION

   4:59PM15     BY MR. MACON:

   4:59PM16     Q.  Mr. Laurel, you talked a lot about the FDA and the FDA

   4:59PM17     approval and said how proud you were about the FDA approval.

   4:59PM18               Would you tell the jury what FDA approval that

   4:59PM19     BlueSky and that Medela have gotten with respect to wound

   4:59PM20     care?

   4:59PM21               MR. MACON:  Trevor?

   4:59PM22     BY MR. MACON:

   4:59PM23     Q.  You can go ahead and --

   4:59PM24     A.  I can go ahead?

   4:59PM25     Q.  Yes.
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   4:59PM 1     A.  BlueSky has "may promote wound healing" as an indication

   5:00PM 2     for the Versatile One pump.

   5:00PM 3     Q.  Okay.  Let's see.  And doesn't Medela have "may promote"?

   5:00PM 4     A.  Medela has "may promote wound healing" as well.

   5:00PM 5     Q.  And would you tell us what Kinetic Concepts' wound VAC

   5:00PM 6     has?

   5:00PM 7     A.  The KCI Company has "helps promote wound healing."

   5:00PM 8     Q.  And you know that "helps promote" is a higher designation

   5:00PM 9     than "may promote," don't you?

   5:00PM10               MR. MCCLANAHAN:  I object.  I think that calls for

   5:00PM11     speculation.

   5:00PM12               THE COURT:  Well --

   5:00PM13               MR. MCCLANAHAN:  Unless he knows.

   5:00PM14               THE COURT:  -- if he has an understanding.  And if

   5:00PM15     you don't have an understanding, then you can't answer the

   5:00PM16     question.  Do you have an understanding about whether "help"

   5:00PM17     is a higher category under the FDA rules and regulations than

   5:00PM18     "may"?

   5:00PM19               THE WITNESS:  I do have one, sir.

   5:01PM20               THE COURT:  Okay.  What is your understanding?

   5:01PM21               THE WITNESS:  My understanding is that it takes a

   5:01PM22     significant amount of clinical validation in order for you to

   5:01PM23     move from the "may promote" to the "helps promote."

   5:01PM24               THE COURT:  Okay.

         25
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   5:01PM 1               MR. MACON:  Thank you.

   5:01PM 2               THE COURT:  Thank you.

   5:01PM 3     BY MR. MACON:

   5:01PM 4     Q.  And so it is your understanding that KCI has provided the

   5:01PM 5     clinical basis and that neither Medela or BlueSky have?

   5:01PM 6     A.  That is exactly the case.

   5:01PM 7     Q.  Thank you.  Let me move to one other area, so we can go

   5:01PM 8     home.

   5:01PM 9               Your policy, as I understand it, is to require if

   5:01PM10     somebody says, "I am going to do wound healing," you require

   5:01PM11     them to sign a contract and you also require them to get an

   5:01PM12     independent legal opinion; is that correct?

   5:01PM13     A.  It is partially correct, if your question would have said

   5:01PM14     if somebody wants to do closed-suction wound drainage.

   5:01PM15     Q.  Okay.  Let me rephrase it.  If someone wants to do

   5:01PM16     closed-suction wound drainage, then you, Medela said:  No, I

   5:01PM17     am not going to let you do it unless, one, you sign a contract

   5:01PM18     saying you won't infringe any patents, and, two, you get me an

   5:02PM19     independent legal opinion, correct?

   5:02PM20     A.  Yes.  These are -- I am not sure we would make every

   5:02PM21     single customer do both, but in this case, I did.

   5:02PM22     Q.  Okay.  And we know that Medela has a 20-year relationship

   5:02PM23     with a law firm cause Baniak in Chicago, and you have gotten

   5:02PM24     some legal opinions from them, correct?

   5:02PM25     A.  Yes, we have.
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   5:02PM 1     Q.  Okay.  Well, let's talk about BlueSky.  Of all of the

   5:02PM 2     patent lawyers in the United States, where -- who were the

   5:02PM 3     patent lawyers who wrote an opinion for BlueSky?

   5:02PM 4     A.  I think this has already been testified to.  It is the

   5:02PM 5     same company.

   5:02PM 6     Q.  Baniak?

   5:02PM 7     A.  Well, the request came from Medela.  Baniak, Pine & Gannon

   5:02PM 8     works for Medela, so that would be the firm.

   5:02PM 9     Q.  Okay.  Well, then, let's take National Wound Care.  Where

   5:02PM10     did National Wound Care -- they are out of Illinois, right?

   5:02PM11     A.  They are out of Champagne, Illinois.

   5:02PM12     Q.  Okay.  Where did National Wound Care get their independent

   5:03PM13     legal opinion?

   5:03PM14     A.  They got theirs from Baniak, Pine & Gannon as well in

   5:03PM15     order to save money, because somebody affirmed that starting

   5:03PM16     from scratch, they might have charged them $30,000 to $40,000,

   5:03PM17     and this is a small business.  He didn't have it.

   5:03PM18               MR. MACON:  Thank you.  That's all.

   5:03PM19               THE COURT:  Okay.  Thank you very much.  You may

   5:03PM20     step down, Mr. Laurel.

   5:03PM21               THE WITNESS:  Thank you.

   5:03PM22               THE COURT:  Watch that microphone.

   5:03PM23               THE WITNESS:  Yes.

   5:03PM24               THE COURT:  That's good work.  You did a good job.

   5:03PM25               Okay.  Ladies and gentlemen, we have finished the
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   5:03PM 1     day.  Remember, I promised you we would start up at 10:00

   5:03PM 2     o'clock on Wednesday, after the Fourth of July, and so we will

   5:03PM 3     do that.

   5:03PM 4               Wednesday, we will go until about 6:00 or so.

   5:03PM 5     Thursday, we will quit at about 5:15, and then Friday we will

   5:03PM 6     go to 5:00, and then we will be back the next week.

   5:03PM 7               You know, what a great day the 4th is, and I talked

   5:04PM 8     to you about the 4th when we started this, and about what was

   5:04PM 9     in that Declaration of Independence, and one of the things

   5:04PM10     that was in there was that our people had been denied the

   5:04PM11     right to trial by jury, and so that was one of the reasons

   5:04PM12     that we gave for seeking our independence, because we wanted

   5:04PM13     the right to trial by jury.

   5:04PM14               And isn't it a great thing that parties like this

   5:04PM15     can come into a courtroom in a civilized way and present their

   5:04PM16     positions to our people and have our people make the final

   5:04PM17     decision?

   5:04PM18               It is, I think, the crown and glory of our justice

   5:04PM19     system, is the jury, the crowning glory.  And so we are all so

   5:04PM20     greatful to you in this coming important weekend for what you

   5:04PM21     are doing for us.

   5:04PM22               I am going to come back and talk to you in just a

   5:04PM23     second, and then I will send you on your way.

   5:04PM24               Let's all rise for the jury.

   5:05PM25               And, Mr. Ramirez, lead this jury out.  And if the
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   5:05PM 1     lawyers will give me about two or three minutes, and then just

   5:05PM 2     come back in chambers, and let all of the lawyers come back,

   5:05PM 3     because I want to talk to you just briefly.

   5:05PM 4               MR. MACON:  You want all of them?

   5:05PM 5               THE COURT:  Yes.  So get the whole crew.  We will

   5:05PM 6     have to expand the walls, but --

   5:05PM 7               (End of proceedings.)

   5:05PM 8               *-*-*-*-*-*-*-*

   5:05PM 9
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     09:32AM  1       (July 5, 2006.)

     10:02AM  2            THE COURT:  Thank you.  Please be seated.  One of our

     10:03AM  3   jurors, Ms. Herrera, who is third from the right, flew to --

     10:03AM  4   out of town.  Her planes were all cancelled and she just got

     10:03AM  5   in and she will be here in about ten minutes.  So, I think

     10:03AM  6   it's okay for us to wait for her.  Is that okay with

     10:03AM  7   everybody?

     10:03AM  8            MR. SADLER:  That's okay.

     10:03AM  9            MR. MACON:  Absolutely.

     10:03AM 10            MR. SADLER:  Could I --

     10:03AM 11            MR. MACON:  I have --

     10:03AM 12            MR. SADLER:  Maybe --

     10:03AM 13            THE COURT:  I tell you, I -- I appreciate this kind

     10:03AM 14   of professional courtesy that you show to each other.  This is

     10:03AM 15   outstanding.

     10:03AM 16            MR. MACON:  You couldn't see him tripping me as we

     10:03AM 17   walked up.

     10:03AM 18            MR. SADLER:  I defer to a man with a sherbert colored

     10:03AM 19   tie any day.

     10:03AM 20            THE COURT:  I tell you, you are going to have lift

     10:03AM 21   your game up a little bit here, Mr. Sadler.

     10:03AM 22            MR. SADLER:  I tell you, I am hurt.  I continue to be

     10:03AM 23   hurt about the Court's comments about my ties.  And my wore my

     10:03AM 24   dog, my dog tie.  This is the dog days of summer tie.

     10:03AM 25            THE COURT:  Mr. Macon is married to one of the Great
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     10:04AM  1   Americans of all time, so I'm sure --

     10:04AM  2            MR. SADLER:  Who knows how to dress him.

     10:04AM  3            THE COURT:  I'm sure she has a lot to do with his

     10:04AM  4   impeccable desire.

     10:04AM  5            MR. SADLER:  The momentous issue I want to bring to

     10:04AM  6   the Court's attention is we finally have some guests for our

     10:04AM  7   side and if I can take like 20 seconds to introduce them.

     10:04AM  8            THE COURT:  Sure.

     10:04AM  9            MR. SADLER:  From our Austin office.  We have -- if

     10:04AM 10   you all would stand, please.  Which means stand up.  We have

     10:04AM 11   Ms. -- Starting here on the right, Ms. Jennifer Carmen who is

     10:04AM 12   in charge of our attorney recruiting and she has brought with

     10:04AM 13   her today three of our summer associates.  Mr. Gardner Pate.

     10:04AM 14   Nelley Robbie.  And Melanie Montford.

     10:04AM 15            THE COURT:  Well, I'm glad you're all here.  Thank

     10:04AM 16   you very much.

     10:04AM 17            MR. SADLER:  Thank you for letting me do, that Your

     10:04AM 18   Honor.

     10:04AM 19            THE COURT:  You're welcome.  My suggestion pales in

     10:04AM 20   front of that.

     10:04AM 21            THE COURT:  Yes

     10:04AM 22            MR. MACON:  Two things.  Number one, we made a

     10:04AM 23   proffer of excluded evidence which we provided to --

     10:04AM 24            MS. COWART:  We haven't.

     10:04AM 25            MR. MACON:  We haven't.  We are about to provide to
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     10:04AM  1   the Court.

     10:05AM  2            THE COURT:  That will be fine.

     10:05AM  3            MR. MACON:  And secondly, there are some motions on

     10:05AM  4   evidence concerning their afternoon witness Dr. Chariker that

     10:05AM  5   at some point we need to argue.

     10:05AM  6            THE COURT:  Okay.  Perhaps, since we're waiting for

     10:05AM  7   Ms. Herrera, this would be a good time to do it.  And if she

     10:05AM  8   comes, then we'll take a break and then we'll do it at the

     10:05AM  9   noon hour.

     10:05AM 10            MR. MACON:  Okay.

     10:05AM 11            THE COURT:  And if you all will remember, I'm

     10:05AM 12   bringing in lunch for the jury from now on out so we're going

     10:05AM 13   to have 45 minute lunches.  So, you and I may not have lunches

     10:05AM 14   at all, but at least the jury is going to get 45 minutes.

     10:05AM 15            MR. MACON:  Thank you, Your Honor.

     10:05AM 16            THE COURT:  Okay.  Thank you.

     10:05AM 17            MR. McCLANAHAN:  Your Honor, I'll have one short

     10:05AM 18   issue, also, after you do that one.

     10:05AM 19            THE COURT:  Okay.  Ms. Gulde.

     10:05AM 20            MS. GULDE:  Good morning, Your Honor.

     10:05AM 21            THE COURT:  Wonderful to have you here.

     10:05AM 22            MS. GULDE:  Happy 4th of July.

     10:05AM 23            THE COURT:  Thank you.  I'm sure it was your good

     10:05AM 24   briefing that I read last night.

     10:05AM 25            MS. GULDE:  Well, it was a collaborative effort, as

                                                                        Page 3023

     10:05AM  1   all things are, Your Honor.

     10:05AM  2            THE COURT:  Absolutely.  I'm sure.  I'm sure you had

     10:05AM  3   some good help but it was very well done.  Both sides gave me

     10:06AM  4   some incredibly good briefing.  It's hard to imagine that you

     10:06AM  5   could have done better.

     10:06AM  6            MS. GULDE:  Thank you, Your Honor.  With regard to

     10:06AM  7   Dr. Chariker who's going to come on the stand this afternoon,

     10:06AM  8   we understand, Ms. Cowart and I are going to tag team this and

     10:06AM  9   some of the exhibits that have been sent over but we have a

     10:06AM 10   notebook for the Court.

     10:06AM 11            THE COURT:  Sure.  Thank you.  David, if you will --

     10:06AM 12       (Handed to the Court.

     10:06AM 13            THE COURT:  A few exhibits?

     10:06AM 14            MS. GULDE:  These are the exhibits that defendants

     10:06AM 15   sent us with regard to Dr. Chariker and, again, it's -- I

     10:06AM 16   think we can categorize our objections to some of these.

     10:06AM 17            I'm going to start with exhibits 416, 417 and 418 and

     10:06AM 18   they should be in numerical order in your notebook there.

     10:06AM 19            THE COURT:  Let's see --

     10:06AM 20            MR. PARTRIDGE:  We'll only be using 417, Your Honor.

     10:06AM 21            THE COURT:  Okay.  417.  Now -- Okay.  So, 416 you're

     10:06AM 22   not going to use and 418 you're not going to use.

     10:06AM 23            MR. PARTRIDGE:  Correct.

     10:06AM 24            THE COURT:  Okay.  417.

     10:07AM 25            MS. GULDE:  Okay.  417 is some photographs that were
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     10:07AM  1   just sent over to us, Your Honor, that had not been previously

     10:07AM  2   produced in the case.  Let me give you an in a moment.

     10:07AM  3            THE COURT:  Okay.

     10:07AM  4            MR. MACON:  To find them.  We're not really sure what

     10:07AM  5   they are.  We never had an opportunity to question

     10:07AM  6   Dr. Chariker about them.  But we do know a couple of things.

     10:07AM  7   One thing that we know is that in his reports he offers no

     10:07AM  8   opinions on the efficacy or effectiveness of the Versatile 1

     10:07AM  9   system or of his own system beyond what he did with it prior

     10:07AM 10   to the patents in this case.  So, if this is a photograph of

     10:07AM 11   anything to do with the Versatile 1 or with the use of his

     10:07AM 12   system after the date of Dr. Argenta's patents, it wasn't in

     10:07AM 13   his report, it's beyond the scope of his report, it wouldn't

     10:07AM 14   have any -- it wouldn't be proper.

     10:07AM 15            THE COURT:  Okay.  What's the answer?

     10:07AM 16            MR. PARTRIDGE:  Yeah.  Your Honor, this doesn't have

     10:07AM 17   anything to do with his expert testimony which is limited to a

     10:07AM 18   comparison between statements that were made during the

     10:07AM 19   prosecution of the patents as related to his system as prior

     10:08AM 20   art.  This is a system -- his system, the same system that he

     10:08AM 21   has continued to use for twenty years since he developed it in

     10:08AM 22   the mid 1980s and this is an illustration not -- it has

     10:08AM 23   nothing to do with the Versatile 1.  This is his system which

     10:08AM 24   he has used continuously for twenty years and this is

     10:08AM 25   Dr. Chariker testifying as a fact witness and he was clearly
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     10:08AM  1   identified as a fact witness in this case with limited

     10:08AM  2   responsibilities with respect to expert testimony and this is

     10:08AM  3   part of his fact testimony and other -- you know, Dr. Argenta

     10:08AM  4   was flashing all kinds of photographs up there about his work

     10:08AM  5   well past the filing of the patent applications.

     10:08AM  6            THE COURT:  Let me ask the one question I need to ask

     10:08AM  7   and I didn't know -- there was no objection to the fact

     10:08AM  8   witnesses who talked about the VAC and its success with

     10:09AM  9   certain patients.  Had those been disclosed before in

     10:09AM 10   discovery, all those documents?  Had they been disclosed in

     10:09AM 11   discovery?

     10:09AM 12            MR. PARTRIDGE:  I think the answer to most of this is

     10:09AM 13   yes and no.  I think that there were photographs that -- I

     10:09AM 14   think Dr. Niezgoda's photographs may have been but I don't

     10:09AM 15   believe that all the photographs that Dr. Argenta used, other

     10:09AM 16   than being disclosed to us as part of the demonstrative

     10:09AM 17   process shortly before his testimony, were all matters

     10:09AM 18   disclosed during the course of discovery that we could have

     10:09AM 19   asked him about during his deposition.  And given that this is

     10:09AM 20   fact testimony, Your Honor, they have the opportunity and it

     10:09AM 21   was clear to them when he was deposed that he was being

     10:09AM 22   presented as a fact witness as well as an expert witness and

     10:09AM 23   the photographs that are Defendant's Exhibit 417 have to do

     10:09AM 24   with a patient that he treated before his deposition was

     10:10AM 25   taken.  So, they could have asked him about it then and the
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     10:10AM  1   fact that they didn't go into are you still using your system

     10:10AM  2   today is not my problem.  He's not here as an expert on that.

     10:10AM  3   He's talking about his personal experiences.

     10:10AM  4            THE COURT:  My only goal here is to treat both sides

     10:10AM  5   the same way and if the plaintiffs showed case studies of

     10:10AM  6   people being treated with the VAC that you had not seen

     10:10AM  7   before, not through discovery and so forth, then, of course,

     10:10AM  8   I'll let you see these.  But if the plaintiff had made all of

     10:10AM  9   their case studies and their pictures available to you during

     10:10AM 10   discovery, then I won't.  I mean, that's just as simple as

     10:10AM 11   that.

     10:10AM 12            MR. PARTRIDGE:  And, Your Honor, this is the first

     10:10AM 13   I've heard of this objection.

     10:10AM 14            MS. GULDE:  We just got the pictures, Your Honor.  I

     10:10AM 15   don't know how we could have --

     10:10AM 16            MR. PARTRIDGE:  The demonstratives went out last

     10:11AM 17   night.

     10:11AM 18            THE COURT:  Okay.  Well, let's just do this, I'll let

     10:11AM 19   you both talk about this to clear it up.  It's just a level

     10:11AM 20   playing field here.  What's good for one is good for the

     10:11AM 21   other.  I'll let you all talk about this.  If it can be

     10:11AM 22   resolved, fine.  If not, we'll talk about it again at noon.

     10:11AM 23            MS. GULDE:  Your Honor, may I address about what

     10:11AM 24   Mr. Partridge said about our documents?

             25            THE COURT:  Okay.
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     10:11AM  1            MR. GULDE:  Every photograph that we used with the

     10:11AM  2   witness was timely produced and was timely designated as a

              3   trial exhibit.  The only issue that Your Honor has heard about

     10:11AM  4   was some Dr. Niezgoda photographs that you'll recall were

     10:11AM  5   produced prior to his deposition -- timely produced prior to

     10:11AM  6   his deposition.  They had the opportunity to question him at

     10:11AM  7   his deposition about them.  They did not because it was --

     10:11AM  8   they weren't at the deposition that was part of the new trial,

     10:11AM  9   pilot trial, that he was doing, and because of that they asked

     10:11AM 10   us to produce the charts, the underlying charts, which we did,

     10:11AM 11   and they asked for a second deposition of Dr. Niezgoda, which

     10:11AM 12   you gave them.  But those photographs had been produced well

     10:11AM 13   over a month before trial.  They were timely marked as trial

     10:11AM 14   exhibits.  There was not a surprise issue the way there is

     10:12AM 15   with these photographs.  Second and I think even more

     10:12AM 16   important, Your Honor, the disclosure issue is very important,

     10:12AM 17   but also what -- I don't understand what the possible

     10:12AM 18   relevance could be of photographs showing what Dr. Chariker

     10:12AM 19   has done with some system that is no part of this case other

     10:12AM 20   than the claim that it's prior art to Dr. Argenta's patents.

     10:12AM 21   What he did with that system back in the 1980s arguably is

     10:12AM 22   relevant and he has photographs of that and their claim is

     10:12AM 23   that's prior art, that predates Dr. Argenta's patents.  What

     10:12AM 24   he's doing with his own system now on patients has no

     10:12AM 25   relevance to any issue, Your Honor.
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     10:12AM  1            THE COURT:  Well --

     10:12AM  2            MS. GULDE:  And he has never used the Versatile 1

     10:12AM  3   system.  He testified to that in deposition.  So, --

     10:12AM  4            THE COURT:  And I'll consider that argument as well.

     10:12AM  5   I'll give you both a chance to talk about it.  But I'll

     10:12AM  6   consider both your arguments, Ms. Gulde.

     10:12AM  7            MS. GULDE:  Thank you, Your Honor.

     10:12AM  8            THE COURT:  Let me just see.

     10:12AM  9            COURT SECURITY OFFICER:  She's here, Your Honor.

     10:12AM 10            THE COURT:  Thank you.  Ms. Cowart, we're going to

     10:12AM 11   hold off.

     10:12AM 12            MS. COWART:  That's fine, Your Honor.

     10:12AM 13            THE COURT:  We may have an attenuated lunch here, but

     10:13AM 14   all the better for the cause.

     10:13AM 15            COURT SECURITY OFFICER:  Line them up, Your Honor?

     10:13AM 16            THE COURT:  Okay.  Let's line them up.  Oh, can I see

     10:13AM 17   the lawyers just a second?

     10:13AM 18       (Off-the-record discussion.)

     10:15AM 19       (Jury in.)

     10:16AM 20            THE COURT:  Thank you so much, ladies and gentlemen.

     10:16AM 21   Please be seated.  And good morning, Mr. Macon.

     10:16AM 22            MR. MACON:  Good morning, Your Honor.

     10:16AM 23            THE COURT:  Are you ready for your next witness?

     10:16AM 24            MR. MACON:  I'm ready.  Happy 4th of July.

     10:16AM 25            THE COURT:  Happy to you.  Happy 4th to you as well.
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     10:16AM  1            MR. MACON:  We would like to call Ruben Escobedo,

     10:16AM  2   Your Honor

     10:16AM  3            THE COURT:  Yes.  Mr. Escobedo, please come forward.

     10:16AM  4   Watch that floor, Mr. Escobedo.  It goes up and down.  As they

     10:16AM  5   say in the Air Force, uneven surfaces.

     10:16AM  6       (Witness sworn.)

     10:16AM  7            THE COURT:  Excellent.  Thank you.  Be seated right

     10:16AM  8   there.

              9           RUBEN M. ESCOBEDO, PLAINTIFF WITNESS, was sworn

     10:17AM 10                        DIRECT EXAMINATION

     10:17AM 11   BY MR. MACON:

     10:17AM 12   Q.  Good morning, Mr. Escobedo.

     10:17AM 13   A.  Good morning, Mr. Macon.

     10:17AM 14            THE COURT:  We have Mr. Escobedo's picture?

     10:17AM 15            MR. MACON:  We do.  It's his high school graduation

     10:17AM 16   picture, Your Honor.

     10:17AM 17            THE COURT:  Well, at least its not his driver's

     10:17AM 18   license picture.  Great.  Thank you so much, Ms. Gulde.

     10:17AM 19            MS. GULDE:  I'm sorry.

     10:17AM 20            THE COURT:  That's not a problem.  It's a very nice

     10:17AM 21   picture, Mr. Escobedo.

     10:17AM 22            THE WITNESS:  Since I haven't seen it, I can't

     10:17AM 23   comment.

     10:17AM 24            MR. MACON:  It's Burbank High School.  You'll like

     10:17AM 25   it.  It's very nice.
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     10:17AM  1            THE COURT:  Okay.  Just remember, if you will, speak

     10:18AM  2   in a loud, clear voice so the jury can hear you.  If you will

     10:18AM  3   do that for me.

     10:18AM  4            THE WITNESS:  Thank you, Judge.

     10:18AM  5            THE COURT:  Thank you.  You may proceed, Mr. Macon.

     10:18AM  6   BY MR. MACON:

     10:18AM  7   Q.  Would you tell the jury your name?

     10:18AM  8   A.  Ruben M. Escobedo.

     10:18AM  9   Q.  Mr. Escobedo, are you here as an expert CPA to testify

     10:18AM 10   about the damages for Wake Forest University?

     10:18AM 11   A.  Yes, I am.

     10:18AM 12   Q.  Okay.  First, tell the jury, you live in San Antonio?

     10:18AM 13   A.  Yes.

     10:18AM 14   Q.  Would you tell the jury about your family?

     10:18AM 15   A.  It may take a long time.  No, I have -- I'm fortunate

     10:18AM 16   enough to still have my dad alive.  He's 92 years old.  He's a

     10:18AM 17   retired city fireman, City of San Antonio fireman.  I'm

     10:18AM 18   blessed with a wonderful wife, Veronica Salazar, and four

     10:18AM 19   children and five grandchildren of which we're very, very

     10:18AM 20   proud of.

     10:18AM 21   Q.  And your wife has recently retired from the newspaper

     10:18AM 22   business?

     10:18AM 23   A.  About a year and-a-half ago, sir.

     10:18AM 24   Q.  Okay.  What do you do for a living?

     10:18AM 25   A.  I'm an accountant sometimes.  These days I spend a good
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     10:19AM  1   portion of my time doing other things, some corporate duties

     10:19AM  2   that I have with respect to boards on whose board I sit.

     10:19AM  3   Q.  And what boards of directors do you sit on?

     10:19AM  4   A.  I sit on the board of directors of Cullen Frost Bankers

     10:19AM  5   Inc. which is the parent company of Frost National Bank and

     10:19AM  6   also Frost National Bank itself and in addition to that Valero

     10:19AM  7   Energy Corporation on -- and then there's another small

     10:19AM  8   privately owned company on whose board I sit.

     10:19AM  9   Q.  Would you tell the jury about your education, where you

     10:19AM 10   grew up?

     10:19AM 11   A.  Yes.  I was born in Floresville and I'll save the jury or

     10:19AM 12   the Court time.  I was born on October 1937.  So, that makes

     10:19AM 13   me quite -- probably the oldest person in this room.  But we

     10:19AM 14   lived there in Floresville for about six months, it was during

     10:20AM 15   the depression.  My parents grew to moved to San Antonio and I

     10:20AM 16   grew up here in San Antonio.  The first school I attended was

     10:20AM 17   at Our Lady of Guadalupe Street where we lived in the housing

     10:20AM 18   projects at the time.

     10:20AM 19   Q.  You will have to speak up a little bit.

     10:20AM 20   A.  I'm sorry.  And -- There we go.  I can hear myself now.

     10:20AM 21   Q.  It's bad when you can't hear yourself.

     10:20AM 22   A.  Yes.  Well, at this point, -- But the first school, to be

     10:20AM 23   repetitive, the first school I went to was Our Lady of

     10:20AM 24   Guadalupe off of -- over -- off of San Fernando -- between San

     10:20AM 25   Fernando and El Paso Street.  We lived in housing projects at
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     10:20AM  1   the time.  I graduated from Luther Burbank High School on --

     10:20AM  2   near the south side of town in 1956, exactly 50 years ago.

     10:20AM  3   And then I attended San Antonio College for a couple of years

     10:20AM  4   and since I didn't know if I was going to be able to finish

     10:20AM  5   school, I made sure I got an Associate of Arts degree and then

     10:20AM  6   I tried to go to Texas Tech for one semester and I ran out of

     10:21AM  7   money because I couldn't -- I couldn't get a part-time job in

     10:21AM  8   Lubbock.

     10:21AM  9   Q.  By the way, you shouldn't mention that in front of this

     10:21AM 10   Judge.  It's a bad thing to do.

     10:21AM 11   A.  Well, it's a good school, too.  But I finished at St.

     10:21AM 12   Mary's University in May of 1960 with a degree in accounting.

     10:21AM 13   Q.  Tell us about the jobs you've held.

     10:21AM 14   A.  Well, I had a paper route --

     10:21AM 15   Q.  We can start a little later than that.

     10:21AM 16   A.  After the paper route, I went to work in June of '56 and

     10:21AM 17   with the exception of the time I was in Lubbock at Texas Tech

     10:21AM 18   I worked at Handy Andy warehouse unloading box cars through

     10:21AM 19   May of 1960.

     10:21AM 20   Q.  There's some people who are too young.  Tell us what Handy

     10:21AM 21   Andy was and somewhat is?

     10:21AM 22   A.  Well, there are still two or three stores, Handy Andy I

     10:21AM 23   think mainly on the south side and west side and not more than

     10:21AM 24   three or four, if that many.  But at one time Handy Andy was a

     10:22AM 25   dominant grocery store chain here in San Antonio and south
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     10:22AM  1   Texas and was probably so until the mid 80s or maybe a little

     10:22AM  2   bit earlier than that.

     10:22AM  3   Q.  How many years did you work for Handy Andy?

     10:22AM  4   A.  Well, if we count from -- Well, to answer your question

     10:22AM  5   specifically, probably about fifteen years.

     10:22AM  6   Q.  And you started as a warehouseman.  What was your final

     10:22AM  7   position with Handy Andy?

     10:22AM  8   A.  We sold the company when I was president of the company.

     10:22AM  9   Q.  Let's talk about -- you took some time off in that chain.

     10:22AM 10   What else did you do other than work at Handy Andy?

     10:22AM 11   A.  Well, I had a military commitment right after my

     10:22AM 12   completion of my studies at St. Mary's and I was in the Air

     10:22AM 13   Force Reserve for six months and reported to Price Waterhouse

     10:22AM 14   in New York in January of '61.  I stayed with Price Waterhouse

     10:23AM 15   in Manhattan until the end of July of 1964, I believe.

     10:23AM 16   Q.  Now, what is Price Waterhouse?

     10:23AM 17   A.  Price Waterhouse is one of the main international

     10:23AM 18   accounting firms.  At that time it was one of the big 8.

     10:23AM 19   Today, unfortunately, it's one of the big 4.  And so it's --

     10:23AM 20   it's a good sized -- Well, it's an international accounting

     10:23AM 21   firm.

     10:23AM 22   Q.  Did Veronica like living in New York very much?

     10:23AM 23   A.  No.

     10:23AM 24   Q.  She --

     10:23AM 25   A.  So, we came back in August of 1964.  I came back to
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     10:23AM  1   San Antonio and practiced as a public accountant here for

     10:23AM  2   about -- about fifteen months and then I was -- sought or

     10:23AM  3   rather was employed by Handy Andy Super Markets who knew me

     10:23AM  4   and I went to work as an assistant internal auditor at that

     10:24AM  5   time.

     10:24AM  6   Q.  You didn't go back as a warehouseman?

     10:24AM  7   A.  No.  Although I feel I can still unload box cars.  There's

     10:24AM  8   a trick to it.

     10:24AM  9   Q.  Tell us the other positions you held at Handy Andy.

     10:24AM 10   A.  As I say I was hired as assistant internal auditor and

     10:24AM 11   eventually become internal auditor and rose through the ranks

     10:24AM 12   to vice-president of finance and ultimately president of the

     10:24AM 13   company.

     10:24AM 14   Q.  At the time you were president, how many employees with

     10:24AM 15   Handy Andy have?

     10:24AM 16   A.  Including part-time, we had about 4500 employees.  We had

     10:24AM 17   42 stores; San Antonio, Corpus, Austin, Kerrville and Houston.

     10:24AM 18   Q.  And at that time was Handy Andy the largest grocery store

     10:24AM 19   chain in San Antonio?

     10:24AM 20   A.  Yes.  We had sales of approximately at that time 250

     10:24AM 21   million dollars which more that time period was good sized

     10:24AM 22   sales.

     10:24AM 23   Q.  And after Handy Andy was sold, what did you do?

     10:24AM 24   A.  Well, I had a decision to make.  I -- I didn't start out

     10:25AM 25   to be a grocer.  Thirty years ago I knew how to sell
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     10:25AM  1   groceries.  I can't say that today.  The grocery business has

     10:25AM  2   really changed.  So, I started out to be an accountant and my

     10:25AM  3   dream was to have any own firm and I had a decision to make

     10:25AM  4   and I was 39, almost 40 at the time, so I decided I wanted to

     10:25AM  5   start my own firm which I did and it continues to this day in

     10:25AM  6   different forms.

     10:25AM  7   Q.  And what's the name of your firm?

     10:25AM  8   A.  Ruben Escobedo & Company.  That's a hard name to figure

     10:25AM  9   out.

     10:25AM 10   Q.  And -- Pretty catchy?

     10:25AM 11   A.  Yes.

     10:25AM 12   Q.  And how long -- How long have you been in public

     10:25AM 13   accounting?

     10:25AM 14   A.  Well, of course, I've -- practicing in my name since

     10:25AM 15   February of '77.

     10:25AM 16   Q.  And you mentioned you were on the board of directors of

     10:25AM 17   Valero and Frost Bank.  Tell us, what do you do being on the

     10:25AM 18   board of directors?

     10:25AM 19   A.  Well, of course, you have this day in time with the new

     10:25AM 20   regulations as we are all familiar with with respect to

     10:26AM 21   registered companies, there's a lot more attention paid by

     10:26AM 22   directors and so it's far more time consuming than it used to

     10:26AM 23   be, so that entails regular attendance at board meetings.

     10:26AM 24   There's -- thanks to surveying jobs and some of the scandals

     10:26AM 25   we've seen, people pay more attention to what's going on.  I
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     10:26AM  1   sit on the board -- rather on the Executive Committee at

     10:26AM  2   Valero.  I sit on the or rather I am Chairman of the Audit

     10:26AM  3   Committee at Valero and likewise at Frost National or Cullen

     10:26AM  4   Frost rather.

     10:26AM  5   Q.  And in addition to the profit institutions that you are

     10:26AM  6   involved with, are there non-profit institutions you are

     10:26AM  7   involved with?

     10:26AM  8   A.  Very much so.  I'm proud to say that I have been

     10:26AM  9   associated with United Way of San Antonio and Bexar County and

     10:27AM 10   served as the Chief Volunteer in 1981 since 1968.  I am

     10:27AM 11   currently a member of the Executive Committee of the United

     10:27AM 12   Way of San Antonio Bexar County.  I also currently serve as

     10:27AM 13   President of the Historical Center Foundation which is a

     10:27AM 14   foundation that did the remodeling and the refurbishing of San

     10:27AM 15   Fernando Cathedral, a 22 million dollar project that we put

     10:27AM 16   together.  In addition to that, I'm Chairman of the Board of

     10:27AM 17   Trustees of St. Mary's University here in San Antonio.  I also

     10:27AM 18   serve as Treasurer of the Mexican American Cultural Center and

     10:27AM 19   there's several others.  In the past, I've served on the Board

     10:27AM 20   of Trustees of the City Public Service for about twelve years

     10:27AM 21   during a real trying time when we were building a nuclear

     10:27AM 22   plant which affords the ability to sell service as cheaply as

     10:28AM 23   we do.  We have the cheapest electrical service in the State

     10:28AM 24   of Texas.

     10:28AM 25   Q.  Have you been involved with SAC after you went there?
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     10:28AM  1   A.  Oh, yes.  Very much so.  I was chairman of the Alamo

     10:28AM  2   Community College District Foundation which seeks scholarship

     10:28AM  3   money for students going to SAC.  SAC -- or, rather, any of

     10:28AM  4   the ACCD schools.  The ACCD schools are very important to

     10:28AM  5   San Antonio, Bexar County, and as much as people can learn

     10:28AM  6   trade and skills very rapidly become gainfully employed soon

     10:28AM  7   thereafter.

     10:28AM  8   Q.  If it hadn't have been for SAC, would you have ever done

     10:28AM  9   what you've done?

     10:28AM 10   A.  Well, thank got SAC had open admission and I think at the

     10:28AM 11   time it cost me about $100 to go there.  Maybe another $50 or

     10:28AM 12   $60 for books so, yes, it was God sent.

     10:28AM 13   Q.  Mr. Escobedo, are you a member of any professional

     10:28AM 14   organizations?

     10:28AM 15   A.  Yes, I am.

     10:28AM 16   Q.  Would you tell us what those are?

     10:28AM 17   A.  I am a member of the American Institute of Certified

     10:29AM 18   Public Accountants and I don't have to pay dues anymore

     10:29AM 19   because I've been a member for over forty years.  They sent me

     10:29AM 20   a nice little note that said Ruben you don't have to pay

     10:29AM 21   anymore dues.  That's nice.  I'm also a member of the Texas

     10:29AM 22   Society of CPAs, San Antonio Chapter of CPAs, and at one time,

     10:29AM 23   I think I've dropped the membership now, but it was the New

     10:29AM 24   York State Society of CPAs.

     10:29AM 25   Q.  How long you have you been licensed as a certified public
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     10:29AM  1   accountant?

     10:29AM  2   A.  I was originally licensed in the District of Columbia in

     10:29AM  3   August of 1962 and was admitted to practice in the State of

     10:29AM  4   Texas in 1965.

     10:29AM  5   Q.  And would you describe the sort of work that you do as a

     10:29AM  6   CPA?

     10:29AM  7   A.  Well, --

     10:29AM  8   Q.  First, let's talk about the stuff out of court and --

     10:29AM  9   A.  Okay.  Well, the -- the firm -- I consider myself an

     10:29AM 10   auditor because that's really what I was trained to do and the

     10:29AM 11   firm Ruben Escobedo & Company started out as an auditing firm.

     10:29AM 12   We used to audit school districts, city governments, county

     10:30AM 13   governments, commercial enterprises, non-profits, so we grew

     10:30AM 14   at one point to about 15 professionals.  Today it's just

     10:30AM 15   myself and an associate and primarily today we have -- we do a

     10:30AM 16   little bit, not much, management advisory service.  With my

     10:30AM 17   varied background I'm able to assist people in different

     10:30AM 18   management decisions or hopefully assist them and also, of

     10:30AM 19   course, what we're here about today.

     10:30AM 20   Q.  And how many cases have you been offered as an expert?

     10:30AM 21   A.  Oh.  You know, there was a long time we didn't have to

     10:30AM 22   keep count, so if I had to answer that, it would be somewhere

     10:30AM 23   between 250-300 cases including divorce cases and -- which is

     10:30AM 24   where I started.  But in the last fifteen years probably in

     10:30AM 25   the neighborhood of 250 cases.  Somewhere like that.
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     10:30AM  1   Q.  Have courts -- what types of courts have accepted you as

     10:30AM  2   an expert?

     10:30AM  3   A.  Well, I've been -- I've been in this court before.  I've

     10:31AM  4   been in federal court -- other federal courts.  State district

     10:31AM  5   courts.  That's the only two I can think of.

     10:31AM  6   Q.  Have you ever rejected as an expert?

     10:31AM  7   A.  No.

     10:31AM  8   Q.  And have you worked for law firms in San Antonio and Texas

     10:31AM  9   and across the country?

     10:31AM 10   A.  Yes.

     10:31AM 11   Q.  Now --

     10:31AM 12   A.  And that's -- Well, I guess across country, yes.  If you

     10:31AM 13   consider California.

     10:31AM 14   Q.  That's across country to me.  Let's have full disclosure.

     10:31AM 15   Have you and I been friends for 35 years?

     10:31AM 16   A.  Unfortunately, yes.  That shows our age.

     10:31AM 17   Q.  I had more hair than you did 35 years ago.  Are Veronica

     10:31AM 18   and Jane friends?

     10:31AM 19   A.  Yes, very much.

     10:31AM 20   Q.  Are we neighbors?

     10:31AM 21   A.  Yes.

     10:31AM 22   Q.  And have I hired you in a number of cases over the years?

     10:31AM 23   A.  Yes, you have.

     10:31AM 24   Q.  Have you ever given me a break?

     10:31AM 25   A.  No.
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     10:31AM  1   Q.  Have you always been fair?

     10:31AM  2   A.  I have and that's my objective.

     10:31AM  3   Q.  And in addition to working for law firms, have the

     10:31AM  4   Court -- have courts hired you to be an expert?

     10:31AM  5   A.  Yes.  I've been court appointed on several occasions, four

     10:32AM  6   or five different times.

     10:32AM  7   Q.  Do you get extra money if Wake Forest gets more money?

     10:32AM  8   A.  No.

     10:32AM  9   Q.  How are you paid?

     10:32AM 10   A.  I'm paid by the hour.

     10:32AM 11   Q.  And what is your hourly rate?

     10:32AM 12   A.  $350 an hour.

     10:32AM 13   Q.  Is that the same for whatever you're doing?

     10:32AM 14   A.  Whether I'm doing management advisory services or I'm

     10:32AM 15   sitting here in this courtroom, it's $350 an hour.

     10:32AM 16   Q.  Now, you were selected as an expert in this case to

     10:32AM 17   testify about the damages suffered by Wake Forest.  Is that

     10:32AM 18   correct?

     10:32AM 19   A.  That's correct.

     10:32AM 20   Q.  Now, were you involved in analyzing the patents?

     10:32AM 21   A.  No.

     10:32AM 22   Q.  There were other experts doing that?

     10:32AM 23   A.  Yes.

     10:32AM 24   Q.  Were -- Did you -- were you here to analyze the

     10:32AM 25   competition between the VAC and other products?
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     10:32AM  1   A.  No.  That was done by other experts.

     10:32AM  2   Q.  And did you talk to people at Wake Forest?

     10:32AM  3   A.  Yes, I did.

     10:32AM  4   Q.  Who have you talked to?

     10:32AM  5   A.  I talked to Dr. Michael Battaglia who is with the Wake

     10:33AM  6   Forest University.

     10:33AM  7   Q.  And in addition, did you also talk with Jim Malackowski

     10:33AM  8   who testified as to damages suffered by Kinetic Concepts in

     10:33AM  9   this case?

     10:33AM 10   A.  Yes, I did.

     10:33AM 11   Q.  Did you coordinate with Mr. Malackowski?

     10:33AM 12   A.  Yes.

     10:33AM 13   Q.  Did you coordinate to make sure there were no double

     10:33AM 14   dipping, two damages being asked for twice?

     10:33AM 15   A.  Yeah.  I was really concerned that Wake Forest -- either

     10:33AM 16   Wake Forest or KCI, whoever it was, wouldn't have a second

     10:33AM 17   swing at the piñata, you only get one swing, so I was really

     10:33AM 18   concerned about that, that we made sure that either he was

     10:33AM 19   going to include the royalty due KCI or he was going to

     10:33AM 20   exclude it and if he included it there was no need for me to

     10:33AM 21   do it.

     10:33AM 22   Q.  And so was it ultimately decided he would exclude the Wake

     10:33AM 23   Forest damages and you would determine those?

     10:33AM 24   A.  That is correct.

     10:34AM 25   Q.  What assumptions did you make in doing your analysis?
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     10:34AM  1   A.  Well, there's -- there's, basically, three assumptions.

     10:34AM  2   One is that this Court would find that there was infringement;

     10:34AM  3   secondly, that for every sale of the units made by BlueSky

     10:34AM  4   would have been units sold or rented, rather, and put into the

     10:34AM  5   rental pool of KCI; and thirdly, that the royalty rate would

     10:34AM  6   be 7% as dictated by the licensing agreement of October '93

     10:34AM  7   between KCI and Wake Forest.

     10:34AM  8   Q.  Let me show you Plaintiff's Exhibit 336.  You will have to

     10:34AM  9   put on your glasses.

     10:35AM 10   A.  I see it.

     10:35AM 11   Q.  Is this the license agreement that you reviewed?

     10:35AM 12   A.  Yes, it is.

     10:35AM 13   Q.  And did you confirm that the royalty rate for Wake Forest

     10:35AM 14   was 7% on all the revenue, back revenue of KCI?

     10:35AM 15   A.  Yes.  And that was confirmed also by Dr. Battaglia that I

     10:35AM 16   mentioned earlier.

     10:35AM 17   Q.  And did you -- did you prepare a chart that summarizes the

     10:35AM 18   Wake Forest damages you've calculated?

     10:35AM 19   A.  Yes, I did.

     10:35AM 20            MR. MACON:  Trevor, would you show us exhibit 1?

     10:35AM 21            THE WITNESS:  There are some numbers missing.

     10:35AM 22            MR. MACON:  There we go.  Okay.

     10:35AM 23   BY MR. MACON:

     10:35AM 24   Q.  Did you calculate that the total damages that Wake Forest

     10:36AM 25   suffered because of the wrong actions of Medela and BlueSky
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     10:36AM  1   was $5,592,216?

     10:36AM  2   A.  That is correct.

     10:36AM  3   Q.  Would you explain to the jury at a high level how you came

     10:36AM  4   up with this figure of 5.92 million dollars?

     10:36AM  5   A.  Yes.  As succinctly as I can.  There are two elements, as

     10:36AM  6   you see there, to this graphic.  One has to do with the lost

     10:36AM  7   revenue on the rental units that I mentioned that were

     10:36AM  8   produced or put in the marketplace by BlueSky and Medela and

     10:36AM  9   then in addition -- and to try to compute what the rental

     10:36AM 10   value or the rental revenues would be off those units.  And

     10:36AM 11   then secondly, the other component that you see there is the

     10:36AM 12   lost revenues on disposables which would have been part of the

     10:37AM 13   revenue that came as a result of the rental units for a total,

     10:37AM 14   as you see there, of $79,888,804 from basically October of

     10:37AM 15   2002 through June 21st of 2006.

     10:37AM 16   Q.  You calculated this through June 21st, 2006.  Is that

     10:37AM 17   correct?

     10:37AM 18   A.  Yes.

     10:37AM 19   Q.  Is that the date you thought you were going to come and be

     10:37AM 20   able to testify?

     10:37AM 21   A.  I've been waiting a long time.

     10:37AM 22   Q.  Okay.  And you came up with total damages of $5,592,000.

     10:37AM 23   Is that correct?

     10:37AM 24   A.  That is correct.

     10:37AM 25   Q.  Okay.  Let's talk about how you did the calculations on
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     10:37AM  1   each of the elements of these.  First on the rental units

     10:37AM  2   themselves.

     10:37AM  3            MR. MACON:  Trevor, do you want to go to exhibit 2.

     10:37AM  4   BY MR. MACON:

     10:37AM  5   Q.  Now, Mr. Escobedo, was the way that you calculated Kinetic

     10:37AM  6   Concepts's lost rental revenue, was it based on the number of

     10:38AM  7   units BlueSky actually sold?

     10:38AM  8   A.  Yes, it was, and subject to the same utilization rate that

     10:38AM  9   KCI had.  Now, one of the assumption I made there was that the

     10:38AM 10   number of units produced or put in the marketplace by BlueSky

     10:38AM 11   would not have been sufficient in numbers to affect the

     10:38AM 12   utilization rate and also the average rental rates, so if --

     10:38AM 13   taking those assumptions into consideration for the particular

     10:38AM 14   years shown there, 2002 through 2004 and actually 2005, I

     10:38AM 15   guess, we took the utilization rate that was experienced by

     10:38AM 16   KCI times the number of 365 days of the year and then in

     10:38AM 17   addition to that the average rental rate.

     10:39AM 18            Now, in the year where, for example, 2002, there were

     10:39AM 19   3 units produced during that year starting in October, and I

     10:39AM 20   said, well, I don't know exactly when they came on, but I took

     10:39AM 21   one unit, since half of that 3 would have been one and a half,

     10:39AM 22   I took one unit and said one unit out for an entire year would

     10:39AM 23   have brought $15,746, as you see there and I did something

             24   similar dividing the number of units produced every year by 2

     10:39AM 25   saying were some not in the mid -- during the year and used
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     10:39AM  1   what we accountants call a mid year convention, saying not all

     10:39AM  2   857 units were out, only some part of it starting -- the

     10:39AM  3   assumption is there was -- half of them were out the entire

     10:39AM  4   year.

     10:39AM  5   Q.  Let me see if I understand that.  If you -- you didn't

     10:39AM  6   know when during the year BlueSky sold these units.  Is that

     10:40AM  7   correct?

     10:40AM  8   A.  Yes.

     10:40AM  9   Q.  And so rather than assume that they were all available for

     10:40AM 10   rental 365, your divided it by 2 and only assumed they were

     10:40AM 11   all bought at the middle of the year?

     10:40AM 12   A.  That is exactly what we did.

     10:40AM 13   Q.  Is that a -- is that a pretty accepted -- generally

     10:40AM 14   accepted principle you used?

     10:40AM 15   A.  It's an accepted procedure inasmuch as we know for a fact

     10:40AM 16   there weren't 857 on January 1.  There were some produced all

     10:40AM 17   through the year.  So, in trying to project forth, when was

     10:40AM 18   it, you divide by half and say half those units were available

     10:40AM 19   all year through.

     10:40AM 20   Q.  Mr. Escobedo, at the time you did your calculations,

     10:40AM 21   did -- were all of the -- did you have figures through all of

     10:40AM 22   2005?

     10:40AM 23   A.  Well, I had figures from KCI through June of 2005.  With

     10:40AM 24   respect to BlueSky -- BlueSky's, I'm sorry, BlueSky's numbers

     10:41AM 25   I think I only had 2000 -- Well, I had 2002, 2003, and 2004.
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     10:41AM  1   Q.  Since you didn't have the full numbers for 2005 and 2006,

     10:41AM  2   how did you make the calculations to determine how many units

     10:41AM  3   they would have sold?

     10:41AM  4   A.  Well, I knew the growth rate from 2003 to the 2004 and

     10:41AM  5   that was approximately a 60% increase from 2003 to 2004 at

     10:41AM  6   which I took 27 months of operation from basically October of

     10:41AM  7   2002, divided that into the 60 some odd -- 61%, I believe,

     10:41AM  8   increase, and came out with a factor of approximately 2.27 per

     10:41AM  9   month growth and project -- used that projection for the year

     10:42AM 10   2005 and kept that, froze it for 2006.

     10:42AM 11   Q.  You took -- the way the BlueSky sales were growing from

     10:42AM 12   2002 through 2004 and then used that percentage growth for

     10:42AM 13   2005?

     10:42AM 14   A.  Not quite that because I only used -- I didn't feel it was

     10:42AM 15   fair to measure percentage-wise from the -- from 3 units in

     10:42AM 16   2002 to approximately 857 units, if I recall correctly, in

     10:42AM 17   2004 and that's a huge percentage increase.  So, I disregarded

     10:42AM 18   that but included the months and hence I came up with a more

     10:42AM 19   realistic number.

     10:42AM 20   Q.  Do you think that's a fair and reasonable way to make the

     10:42AM 21   calculation?

     10:42AM 22   A.  Well, my objective here today is to be objective and to

     10:42AM 23   give something worthwhile to the Court.

     10:42AM 24   Q.  And, likewise, did you think it was fair or overly fair to

     10:42AM 25   Medela and BlueSky not to consider any growth rate for 2006?
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     10:43AM  1   A.  Well, I felt I didn't have enough information and felt

     10:43AM  2   uncomfortable assigning an additional growth rate for 2006.  I

     10:43AM  3   if I err, I err on the conservative side of the table.

     10:43AM  4   Q.  If you err, you err for the benefit of Medela and BlueSky?

     10:43AM  5   A.  Well, I don't know whose side I err, I just want to be

     10:43AM  6   conservative and objective.

     10:43AM  7   Q.  That's fair.  Now, let's talk about how you calculated the

     10:43AM  8   revenue on the disposables.  These are the dressings.

     10:43AM  9   A.  Yes.  As I studied this situation, I looked and saw that

     10:43AM 10   there was a relationship, historical relationship, between the

     10:43AM 11   sales of disposables times the rental rates every year and

     10:43AM 12   it's that chart that you have on the screen now shows the

     10:43AM 13   first year, if you will remember, the $15,746 we showed

     10:43AM 14   previously and that particular year KCI had a ratio of 25%

     10:44AM 15   disposable sales to rental revenues.

     10:44AM 16   Q.  Let me see if I understand.  Every time KCI rents a unit,

     10:44AM 17   a VAC unit, they also -- there's some, some sale of a

     10:44AM 18   disposable dressing.  Correct?

     10:44AM 19   A.  That's correct.

     10:44AM 20   Q.  And you calculated the relationship between the dollars on

     10:44AM 21   the sales of the VAC and the rental -- I mean, I'm sorry, the

     10:44AM 22   rental of the VAC and the sale of the dressing?

     10:44AM 23   A.  Yes.

     10:44AM 24   Q.  Okay.

     10:44AM 25   A.  The rates.  And as you see there for the various years
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     10:44AM  1   and, of course, 2005 and 2006, you see there, you see the

     10:44AM  2   ratio of the rentals that we had before as I pointed out and

     10:44AM  3   that totaled $20,567,831.

     10:44AM  4   Q.  Now, did you actually -- did you actually have enough

     10:44AM  5   information for the calculation of the ratio for 2005 and

     10:45AM  6   2006?

     10:45AM  7   A.  No.  I -- I actually -- Well, I did through June of 2005

     10:45AM  8   and then I just kept it the same for 2006.

     10:45AM  9   Q.  And did you think that was fair?

     10:45AM 10   A.  Yes.  It was based on the best information I had.  For me

     10:45AM 11   to speculate anything different would probably not be prudent.

     10:45AM 12   Q.  Let's go back -- Let's go back to the original chart,

     10:45AM 13   chart 1.  Now, so, have you explained how you came up with the

     10:45AM 14   lost revenues of the rental units of $59 million dollars?

     10:45AM 15   A.  I felt we did.  That was the chart before or right after

     10:45AM 16   this one I think and then we just talked about the disposables

     10:45AM 17   of $20,567,831.

     10:45AM 18   Q.  Was your next -- was your next calculation to do a

     10:45AM 19   royalty -- consider the royalty rate?

     10:45AM 20   A.  Yes.  And that royalty rate, as I said, was both confirmed

     10:45AM 21   by Dr. Battaglia at Wake Forest and also by looking at the

     10:46AM 22   Wake Forest licensing agreement between Wake Forest and KCI, I

     10:46AM 23   should say.

     10:46AM 24   Q.  And is it your opinion that Wake Forest -- at a reasonable

     10:46AM 25   estimate of the damages, Wake Forest has suffered is
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     10:46AM  1   $5,592,216?

     10:46AM  2   A.  Yes.  My Burbank math tells me 7% of 79,888,804 is the

     10:46AM  3   $5,592,216.

     10:46AM  4            MR. MACON:  Thank you, Mr. Escobedo.

     10:46AM  5            THE COURT:  Thank you very much, Mr. Macon.  Yes,

     10:46AM  6   sir, Mr. McClanahan.

     10:46AM  7            MR. McCLANAHAN:  Thank you, Your Honor.

     10:46AM  8                        CROSS EXAMINATION

     10:46AM  9   BY MR. McCLANAHAN:

     10:47AM 10   Q.  Hi, Mr. Escobedo.  I'm Randy McClanahan.  You understand I

     10:47AM 11   represent BlueSky.  Correct?

     10:47AM 12   A.  Yes.

     10:47AM 13   Q.  The last thing that you said was that your math basically

     10:47AM 14   says 7% of a number equals that number that you gave Mr. Macon

     10:47AM 15   as the bottom line.  Correct?

     10:47AM 16   A.  Yes, sir.

     10:47AM 17   Q.  And kind of the gist of what all that means to me simple

     10:47AM 18   is that if the jury -- if the jury awards KCI a number,

     10:47AM 19   whatever that number is, then that under that contract, that

     10:47AM 20   royalty contract, Wake Forest's contractual rate would be 7%

     10:47AM 21   of that number?

     10:47AM 22   A.  Yes.  That's correct.

     10:47AM 23   Q.  So, for example, if the jury awarded $100 to KCI, for

     10:47AM 24   example, then the royalty rate for Wake Forest would be 7% of

     10:47AM 25   100 is $7?
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     10:47AM  1   A.  Yes, I would agree.

     10:47AM  2   Q.  So when you said you had done -- your math indicated that

     10:47AM  3   was the number, what you've really done is do that math

     10:48AM  4   analysis for us?

     10:48AM  5   A.  Essentially, based on the assumptions I've done.

     10:48AM  6   Q.  Okay.  Now, similarly, I take it you agree that if the

     10:48AM  7   jury finds that there was no infringement at all for whatever

     10:48AM  8   reason, then neither KCI nor Wake Forest would be entitled to

     10:48AM  9   any damages so that a damage number there would be zero?

     10:48AM 10   A.  I would agree with that, yes.

     10:48AM 11   Q.  Okay.  And similarly, if the jury find that the patents

     10:48AM 12   that you based your calculations on were not valid patents,

     10:48AM 13   similarly, there the number would also be zero, wouldn't it?

     10:48AM 14   A.  Yes, I would expect that.

     10:48AM 15   Q.  So, we have three things then that we get from your

     10:48AM 16   testimony.  Number one is that if the jury finds that there's

     10:48AM 17   no infringement, the damage number is zero.  Correct?

     10:48AM 18   A.  Yes.

     10:48AM 19   Q.  If the jury finds the patents are invalid, the damage

     10:48AM 20   number is zero.  Correct?

     10:48AM 21   A.  That's correct.

     10:48AM 22   Q.  And if the jury find a certain -- a certain number of

     10:48AM 23   patent damages for KCI that under the contract with Wake

     10:49AM 24   Forest Wake Forest would be entitled to 7% of that number?

     10:49AM 25   A.  That is correct.
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     10:49AM  1   Q.  Okay.  Now, as I understand it, you have done actual

     10:49AM  2   patent damage calculations in other cases before.

     10:49AM  3   A.  That is correct.

     10:49AM  4   Q.  For example, we've heard from Mr. Malackowski, I think

     10:49AM  5   that Mr. Macon mentioned his name to you, and Mr. Malackowski

     10:49AM  6   has testified for the jury and the jury has heard him and the

     10:49AM  7   jury has had a chance to evaluate his opinions and that sort

     10:49AM  8   of thing and my question to you is this:  There have been

     10:49AM  9   other lawsuits where Mr. Macon -- where other lawyers have

     10:49AM 10   asked you to do the reasonable royalty analysis or the panduit

     10:49AM 11   analysis, haven't they?

     10:49AM 12   A.  Yes, sir, they have.

     10:49AM 13   Q.  But in this case, for whatever reason, Mr. Macon did not

     10:49AM 14   ask you to do that.  He went to Mr. Malackowski for that work

     10:49AM 15   instead.  Is that correct?

     10:49AM 16   A.  Yes.  It may have had something to do I'm trying to

     10:50AM 17   retire, too.

     10:50AM 18   Q.  Well, I'm just --

     10:50AM 19   A.  No, that's correct.

     10:50AM 20   Q.  I'm not trying to get his motive, I simply want to have

     10:50AM 21   the jury to have all the facts so they can evaluate all the

     10:50AM 22   witnesses in this case.

     10:50AM 23   A.  I appreciate that.  Thank you.

     10:50AM 24   Q.  For example, I think we knew from what you testified

     10:50AM 25   earlier, you and Mr. Macon are personal friends and your wives
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     10:50AM  1   are personal friends and you go back a long way as neighbors?

     10:50AM  2   A.  Yes.

     10:50AM  3   Q.  And I believe that you have actually been hired as an

     10:50AM  4   expert witness for several different lawyers at Mr. Macon's

     10:50AM  5   law firms, haven't you?

     10:50AM  6   A.  That's correct.

     10:50AM  7   Q.  For example, Ms. Cowart in the courtroom, is she one of

     10:50AM  8   the lawyers that you've worked for before?

     10:50AM  9   A.  Yes.

     10:50AM 10   Q.  And can you name some of the other lawyers at Akin Gump

     10:50AM 11   who you have worked for in lawsuits before?

     10:50AM 12   A.  Well, let's see.  David Kinder.  Neil Bane.  Gregg

     10:50AM 13   Chestnoff.  Rick Rosenbloom.  That's about it, that I recall.

     10:51AM 14   Q.  Okay.  And I believe I wrote down here that you said that

     10:51AM 15   in the last fifteen years you estimate, maybe it's been as

     10:51AM 16   many as 250 cases.  Obviously not for Akin Gump, for other law

     10:51AM 17   firms as well.  But in each of those cases, whatever that is,

     10:51AM 18   they and their client hopefully pays you the hourly rate?

     10:51AM 19   A.  Yes.

     10:51AM 20   Q.  Okay.  Now, just a few other questions here.  You have not

     10:51AM 21   done any calculations whatsoever with regard to the false

     10:51AM 22   advertising claims, have you?

     10:51AM 23   A.  No.

     10:51AM 24   Q.  Just the patent claims?

     10:51AM 25   A.  That is correct.
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     10:51AM  1   Q.  Okay.  Now, I want to -- I want to ask a little bit

     10:51AM  2   about -- about some of these other assumptions for just

     10:51AM  3   second.  You have assumed that KCI would get every single sale

     10:51AM  4   that was made to BlueSky.  Correct?

     10:52AM  5   A.  Yes.  That is correct.

     10:52AM  6   Q.  And if we look, for example, at that demonstrative that

     10:52AM  7   you put up --

     10:52AM  8            MR. McCLANAHAN:  Stacey, do you have a way to show

     10:52AM  9   this one?

     10:52AM 10            MR. MACON:  We'll be glad to help you.

     10:52AM 11            MR. McCLANAHAN:  They haven't given us the -- or

     10:52AM 12   Stacey hasn't gotten them.  So, if I could ask Mr. Macon's,

     10:52AM 13   please --

     10:52AM 14            THE COURT:  Yes.

     10:52AM 15            MR. McCLANAHAN:  To put up.  Show us the lost rentals

     10:52AM 16   for 2002.

     10:52AM 17            THE COURT:  I think they have to change the switches

     10:52AM 18   here.  Thank you for your cooperation.

     10:52AM 19            MR. MACON:  Randy, we did give you copies.

     10:52AM 20   BY MR. McCLANAHAN:

     10:52AM 21   Q.  This is the chart that Mr. Macon discussed with you

     10:52AM 22   earlier, isn't it, sir?

     10:52AM 23   A.  Yes, sir, it is.

     10:52AM 24   Q.  Okay.  And I'll just -- I'll represent to you, perhaps you

     10:52AM 25   know, I will ask you do you know that one of the issues in
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     10:53AM  1   this lawsuit for the jury to consider is whether or not the

     10:53AM  2   VAC is more expensive than BlueSky's Versatile 1?  Are you

     10:53AM  3   aware that's an issue in the case?

     10:53AM  4   A.  Yes.

     10:53AM  5   Q.  Now, as I -- as I recall what you said to Mr. Macon a few

     10:53AM  6   minutes ago with -- in this chart, you said you've assumed the

     10:53AM  7   same utilization rate and that sort of thing.  So, if we look

     10:53AM  8   for example, at the year 2002, just as an example, let's say

     10:53AM  9   in the year 2002 there has been testimony in this case and I

     10:53AM 10   know you haven't been here for all the testimony, but I'll

     10:53AM 11   represent to you there's been testimony that, say, the

     10:53AM 12   revenues from the sale of the Versatile 1 were about $6,000.

     10:53AM 13   Okay?  Just --

     10:53AM 14   A.  All right.

     10:53AM 15   Q.  Bear that with me.  So, you say that you have assumed the

     10:53AM 16   same utilization numbers, etcetera, between the VAC and the

     10:53AM 17   Versatile 1 and was the $15,746, was that the profit that KCI

     10:54AM 18   lost or the total revenue that KCI lost?

     10:54AM 19   A.  Sir, that would be the total revenues.

     10:54AM 20   Q.  Total revenue.  So, for example, if the jury were

     10:54AM 21   interested in seeing whether KCI was more expensive or less

     10:54AM 22   expensive than BlueSky's Versatile 1, one way that they would

     10:54AM 23   have to look at this would be to say that if BlueSky charged

     10:54AM 24   $6,000 in 2002, KCI would charge $15,746, just simple numbers.

     10:54AM 25   Correct?
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     10:54AM  1   A.  No, that would not be right because this captures the

     10:54AM  2   rental revenues from the units which we did not have and I'm

     10:54AM  3   assuming that the numbers that you've quoted me were simply

     10:54AM  4   the sale of the units themselves.

     10:54AM  5   Q.  Well --

     10:54AM  6   A.  -- without the rental revenues of the distributors.

     10:55AM  7   Q.  In fact, sir, are you aware that the first unit in 2002

     10:55AM  8   was not even used on patients?

     10:55AM  9   A.  To me, it doesn't make any difference.  There's a unit out

     10:55AM 10   there that would have been put out by KCI.

     10:55AM 11   Q.  Are you aware that the second unit was not even used for

     10:55AM 12   wounds, it was used for trachea suction?

     10:55AM 13   A.  It wouldn't make any difference.

     10:55AM 14   Q.  And so under the calculations that you have made here,

     10:55AM 15   what you're telling us is that even if somebody named Ms. G.

     10:55AM 16   bought a BlueSky unit, a pump, for trachea suction that you

     10:55AM 17   have assumed and KCI -- and Wake Forest has assumed, that

     10:55AM 18   nevertheless, but for that sale KCI would have gotten that

     10:55AM 19   sale of a pump for trachea suction, that would be the

     10:56AM 20   assumption that was made here, isn't it?

     10:56AM 21   A.  That's correct.

     10:56AM 22   Q.  Now, are you aware, sir, that the VAC is not used for

     10:56AM 23   trachea suction, it's just used for wounds?

     10:56AM 24   A.  I'm not an expert in that area.  I've read that, yes.

     10:56AM 25   Q.  Now, another thing that you have assumed, you mentioned
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     10:56AM  1   there were three assumptions.  One that the jury finds

     10:56AM  2   infringement.  Another is that the contract is for a 7%

     10:56AM  3   royalty rate.  And the third assumption was that KCI would get

     10:56AM  4   each and every BlueSky sale.

     10:56AM  5   A.  That is correct.

     10:56AM  6   Q.  Do you recall those three assumptions?  Are you aware,

     10:57AM  7   sir, that there have been other reasons why various consumers

     10:57AM  8   would not choose to buy or rent a KCI VAC even though they did

     10:57AM  9   buy a Versatile 1.  Were you aware of that?

     10:57AM 10   A.  I'm was not aware of that but my assumption was very clear

     10:57AM 11   for every sale there would have been -- that would have been

     10:57AM 12   done by KCI.

     10:57AM 13   Q.  Yes.  Thank you.  And all I'm doing is focusing on the

     10:57AM 14   assumptions right now so the jury can work their way through

     10:57AM 15   it.  There are three of those assumptions and this particular

     10:57AM 16   assumption is if, for example, there is a customer out there

     10:57AM 17   that says, you know, I would not want to get the VAC because

     10:58AM 18   it's too expensive or I can't afford it or I would not want to

     10:58AM 19   get the VAC because I've had maintenance problems with it, or

     10:58AM 20   I would not want to get the VAC because the KCI sales force,

     10:58AM 21   for whatever reason, has not been as responsive to me, the

     10:58AM 22   customer, as I would like them to be.  In spite of all of

     10:58AM 23   those things, your assumption is even if those things

     10:58AM 24   occurred, KCI would still get the sale.  Correct?

     10:58AM 25   A.  Yes.  Mr. Malackowski looked at some of these issues that
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     10:58AM  1   you're bringing up and I think I was present at the time he

     10:58AM  2   testified.  I felt he handled that pretty well.  He had looked

     10:58AM  3   at the substitution issue that you bring up.

     10:58AM  4   Q.  Now, are you aware, sir, that Medicaid does not reimburse

     10:58AM  5   for the VAC in all states?

     10:58AM  6   A.  Yes.

     10:58AM  7   Q.  For example, you're aware that in the state of Arkansas,

     10:59AM  8   for example, if someone uses a KCI VAC, they cannot get

     10:59AM  9   reimbursement through Medicaid for that?

     10:59AM 10   A.  Yes.

     10:59AM 11   Q.  And do you know that in Arkansas BlueSky has made sales

     10:59AM 12   that have been reimbursed by Medicaid?

     10:59AM 13   A.  Yes.  I understand that.

     10:59AM 14   Q.  So, just take that as an example, as an example, if

     10:59AM 15   BlueSky makes a sale in Arkansas that Medicaid reimburses for,

     10:59AM 16   your assumption is that KCI would get that business even

     10:59AM 17   though Medicaid would not reimburse for the KCI unit.  That's

     10:59AM 18   the assumption that you've made.  Correct?

     10:59AM 19   A.  Yes.  I was present when Mr. Malackowski addressed that

     10:59AM 20   issue also.

     10:59AM 21   Q.  And --

     10:59AM 22            MR. MACON:  Excuse me.

     10:59AM 23   Q.  And the jury --

     10:59AM 24            MR. MACON:  I believe Mr. Escobedo was interrupted.

     10:59AM 25            THE COURT:  Let's see.  Have you finished,
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     10:59AM  1   Mr. Escobedo?

     10:59AM  2   A.  No.  And it wouldn't make any difference to Wake Forest,

     11:00AM  3   sir, if whoever sold the unit or however it was put out in the

     11:00AM  4   market, if -- based on the assumptions I made, Wake Forest

     11:00AM  5   would be entitled to the royalty which is what I'm about here

     11:00AM  6   today.

     11:00AM  7   Q.  Now, you understand that the jury heard Mr. Malackowski's

     11:00AM  8   testimony?

     11:00AM  9   A.  Yes.

     11:00AM 10   Q.  And the jury, you understand the way the courtroom works

     11:00AM 11   is, it's the jury that's supposed to decide -- I think the

     11:00AM 12   Judge's words were to what extent, if any, if any, to give

     11:00AM 13   credence to Mr. Malackowski's testimony.  Do you recall that?

     11:00AM 14   A.  Sure.

     11:00AM 15   Q.  Okay.  Now, you have done no analysis, as I understand it,

     11:00AM 16   to determine which of the BlueSky sales KCI could have been

     11:00AM 17   paid for.  For example, the Medicaid reimbursement in

     11:00AM 18   Arkansas.  That was not something you calculated, you just

     11:00AM 19   assumed that?

     11:00AM 20   A.  That is correct.

     11:00AM 21   Q.  Okay.  Now, you agree, I take it, that in order to recover

     11:01AM 22   for lost profit damages for patent infringement that KCI must

     11:01AM 23   prove that but for the infringement KCI would have made the

     11:01AM 24   sale that was made by BlueSky?

     11:01AM 25   A.  Generally, I would agree with that.
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     11:01AM  1   Q.  In other words, that part of the proof that KCI has to

     11:01AM  2   make in this case is not just what the numbers would be if the

     11:01AM  3   sale was made, but in addition they must prove that KCI would,

     11:01AM  4   in fact, have made the sale, and that's only fair, isn't it?

     11:01AM  5   A.  Generally, I would agree with that.  But that wasn't my

     11:01AM  6   assignment.

     11:01AM  7   Q.  I understand that.  And that's what I'm trying to be clear

     11:01AM  8   about.  You're not giving the jury any testimony that says in

     11:01AM  9   my opinion KCI would have, in fact, made that sale.  What

     11:01AM 10   you're saying is I have assumed they would have made the sale?

     11:01AM 11   A.  That's correct.  And I thought I was quite clear about

     11:01AM 12   that.

     11:01AM 13   Q.  Now, you also agree, don't you, that one of the things KCI

     11:02AM 14   must prove is the absence of acceptable non-infringing

     11:02AM 15   alternatives, don't you?

     11:02AM 16   A.  Yes.

     11:02AM 17   Q.  In other words, if there is something out there that could

     11:02AM 18   be used in lieu of the VAC, whether it would be -- Well, I

     11:02AM 19   understand you're not a wound treatment expert, so I won't ask

     11:02AM 20   that, but just assume there are other alternatives out there,

     11:02AM 21   you understand, don't you, that -- that one of the things KCI

     11:02AM 22   must prove in order to get damages is that there are not other

     11:02AM 23   alternatives out there that wouldn't infringe.  You understand

     11:02AM 24   that, don't you?

     11:02AM 25   A.  Yes.  And I believe there's other experts who have
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     11:02AM  1   addressed that.  That's not an issue.

     11:02AM  2   Q.  You also agree, I take it, that KCI has many competitors

     11:02AM  3   who do provide non-infringing alternatives to the KCI VAC?

     11:03AM  4   A.  I would assume so, but, again, that was way outside the

     11:03AM  5   realm of my expertise and other experts have addressed that.

     11:03AM  6   Q.  You also agree, I take it, that KCI cannot recover for

     11:03AM  7   non-infringing uses of the VAC -- rather, of the patent.

     11:03AM  8   A.  Generally, I would agree with that.

     11:03AM  9   Q.  Can you identify any specific contract that KCI did not

     11:03AM 10   enter into because of BlueSky?

     11:03AM 11   A.  No.  My assumptions were very clear.  I didn't address

     11:04AM 12   that issue.

     11:04AM 13            MR. McCLANAHAN:  I'm just about through, Your Honor.

     11:04AM 14   I'm just checking some notes here.

     11:04AM 15            THE COURT:  No problem.

     11:05AM 16            MR. McCLANAHAN:  Thank you, Mr. Escobedo.  Your

     11:05AM 17   Honor, that's all I have.

     11:05AM 18            THE WITNESS:  Thank you, sir.

     11:05AM 19            THE COURT:  Thank you.  Thank you very much,

     11:05AM 20   Mr. McClanahan.  We're going to take a break.  If this is a

     11:05AM 21   good place, we'll take it now and then go until about 12:15.

     11:05AM 22   Does this work for -- for the Medela lawyers?

     11:05AM 23            MR. SADLER:  It does.  We just have a short cross,

     11:05AM 24   Ms. Mayor has, of Mr. Escobedo.  We can do that after the

     11:05AM 25   break.
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     11:05AM  1            THE COURT:  Okay.  If it's --

     11:05AM  2            MR. SADLER:  We can take a break now.  That's

     11:05AM  3   totally --

     11:05AM  4            THE COURT:  Okay.  That will be fine.  We'll do it.

     11:05AM  5   Watch that microphone, Mr. Escobedo.

     11:05AM  6            THE WITNESS:  Thank you.  You warned me right there.

     11:05AM  7            THE COURT:  No problem.  Let's all rise for the jury.

     11:05AM  8   Mr. Ramirez, will you lead the jury out?

     11:05AM  9       (Jury out.)

     11:06AM 10            THE COURT:  Thank you, Mr. Escobedo, you may step

     11:06AM 11   down.  Thank you, ladies and gentlemen.  Let's take a break

     11:06AM 12   until twenty five after and then we'll come back until 12:15.

     11:06AM 13            MR. MACON:  Thank you.

     11:06AM 14            THE COURT:  Thank you so much.

     11:06AM 15       (Recess)

     11:27AM 16            THE COURT:  Thank you so much, ladies and gentlemen.

     11:27AM 17   Please be seated.  Mr. Escobedo, if you will, please, return.

     11:27AM 18   Yes, sir.  Thank you.  And shall Ms. Mayor, you may proceed.

     11:27AM 19            MS. MAYOR:  Okay.

             20                        CROSS EXAMINATION

             21   BY MS. MAYOR:

     11:27AM 22   Q.  Good morning, Mr. Escobedo.  We've met just once before

     11:27AM 23   this trial.  Right?

     11:27AM 24   A.  That's correct.

     11:27AM 25   Q.  That was at Mr. Malackowski's deposition, I believe.
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     11:27AM  1   A.  Yes.  I -- if you say so.  I thought you were present at

     11:27AM  2   my deposition, but I don't remember.

     11:27AM  3   Q.  No, I think I -- that was Mr. Lukin.

     11:28AM  4   A.  Okay.

     11:28AM  5   Q.  And you understand that I'm here on behalf of the Medela

     11:28AM  6   defendants?

     11:28AM  7   A.  Yes.

     11:28AM  8   Q.  Okay.  Earlier in your testimony with Mr. Macon, you

     11:28AM  9   mentioned there being units put into the marketplace by

     11:28AM 10   BlueSky and Medela.  Do you remember that?

     11:28AM 11   A.  Yes.

     11:28AM 12   Q.  You're not here to testify that Medela did anything wrong.

     11:28AM 13   That's not your role in this trial, is it?

     11:28AM 14   A.  No.  My role is a very simple one and I think I explained

     11:28AM 15   it earlier.

     11:28AM 16   Q.  Okay.  And I'd like to take a couple of minutes and go

     11:28AM 17   through that.

     11:28AM 18            MS. MAYOR:  If we could have D-47, please.  And

     11:28AM 19   turning to page 4 of D-47.

             20   BY MS. MAYOR:

     11:28AM 21   Q.  And at the top of this we see that this is the Wake Forest

     11:28AM 22   royalty payment from KCI to Wake Forest for a six month period

     11:28AM 23   in 2004.  Right?

     11:29AM 24   A.  I believe that's correct.

     11:29AM 25   Q.  And underneath it says the gross domestic revenue for the
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     11:29AM  1   VAC, it's about $260 million dollars.  Is that right?

     11:29AM  2   A.  It's not quite that, but it's $259 million.

     11:29AM  3   Q.  Okay.  And the royalty paid Wake Forest for that six month

     11:29AM  4   period, if we can go down, there's some deductions made and

     11:29AM  5   then it has domestic royalty due to Wake Forest.  It's towards

     11:29AM  6   the very bottom.  Underneath the last line before the

     11:29AM  7   footnote.  Okay.  And I have a little bit of trouble reading

     11:29AM  8   this, but it looks like it says that the Wake Forest royalties

     11:29AM  9   were $15,890,000.  Is that right?

     11:29AM 10   A.  It's debatable whether it's 15 or 16, but, yes, I would

     11:29AM 11   agree.

     11:29AM 12   Q.  Okay.  And if you could go to page 3 of D-47.  And here we

     11:29AM 13   see that KCI's gross domestic revenue for that time period was

     11:30AM 14   $308 million and change?

     11:30AM 15   A.  Yes.

     11:30AM 16   Q.  Okay.  And the royalty that Wake Forest got was over $19

     11:30AM 17   million dollars.  Is that correct?

     11:30AM 18   A.  That is correct.

     11:30AM 19   Q.  Okay.  And for the next six month period, which is page 2,

     11:30AM 20   we have KCI's gross domestic revenue is $327 million dollars?

     11:30AM 21   A.  Yes.

     11:30AM 22   Q.  Is that right?  And the domestic royalty due to Wake

     11:30AM 23   Forest is about $19.5 million?

     11:30AM 24   A.  That is correct.

     11:30AM 25   Q.  Okay.  And going to the most recent six month period
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     11:30AM  1   that's been reported, it's page 1 of D-47, you see that the

     11:30AM  2   gross domestic revenue on the VAC was $386 million?

     11:30AM  3   A.  Yes.

     11:30AM  4   Q.  You see that?  And that the royalty due to Wake Forest,

     11:30AM  5   it's at the bottom again, was $23,787,945?

     11:31AM  6   A.  That is correct.

     11:31AM  7   Q.  And it's correct that over the course of time the gross

     11:31AM  8   domestic revenue that KCI has received from the VAC and

     11:31AM  9   consequently the royalties Wake Forest has made has increased

     11:31AM 10   every six month period.  Is that right?

     11:31AM 11   A.  That appears to be correct.

     11:31AM 12   Q.  And from this first page of D-47, which is the last six

     11:31AM 13   months of 2005, the royalty Wake Forest was paid was almost

     11:31AM 14   $24 million dollars?

     11:31AM 15   A.  I would agree with that.

     11:31AM 16   Q.  And if we were to do that on averages for the average

     11:31AM 17   monthly royalty that Wake Forest would have received from KCI

     11:31AM 18   would have been almost $4 million dollars.  Isn't that right?

     11:31AM 19   A.  Yes.  That six month period.

     11:31AM 20   Q.  Okay.  And if we -- and if we divided the $24 million

     11:31AM 21   dollars by 26 weeks, then that would be a little over $900,000

     11:32AM 22   a week?

     11:32AM 23   A.  Yes.

     11:32AM 24   Q.  And so over a six week period, then Wake Forest would

     11:32AM 25   receive about $5.5 million dollars in royalties from KCI.
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     11:32AM  1   Isn't that right?

     11:32AM  2   A.  Run that by again.  That's not --

     11:32AM  3   Q.  Well, just take the 900 --

     11:32AM  4   A.  Oh, 9.  I thought you said 6.

     11:32AM  5   Q.  No, it's 900,000 a week.  That's about $5.5 million

     11:32AM  6   dollars?

     11:32AM  7   A.  Yes.

     11:32AM  8   Q.  Okay.  And going through this trial is about six weeks?

     11:32AM  9   A.  I don't know.  I thought it was going to be over a lot

     11:32AM 10   sooner.

     11:32AM 11   Q.  But if it's six weeks, then that would -- then that would

     11:32AM 12   be about $5.5 million dollars that Wake Forest would be

     11:32AM 13   receiving during the course of this trial.  Right?

     11:32AM 14   A.  I wouldn't disagree with that.

     11:32AM 15   Q.  And you're asking -- by your opinion, you've calculated

     11:32AM 16   the royalty owed to Wake Forest is just over that, about $5.6

     11:32AM 17   million dollars.  Right?

     11:32AM 18   A.  Yes.

     11:33AM 19   Q.  The time period covered for that $5.6 million dollars is

     11:33AM 20   from 2002 through the present?

     11:33AM 21   A.  Through June 21st.

     11:33AM 22   Q.  So, it's about three and-a-half years?

     11:33AM 23   A.  Yes.

     11:33AM 24   Q.  Compared to six weeks?

     11:33AM 25   A.  Yes.
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     11:33AM  1            MS. MAYOR:  Pass the witness.

     11:33AM  2            THE COURT:  Thank you very much.  Anything further?

     11:33AM  3            MR. MACON:  Very quickly.

     11:33AM  4            THE COURT:  Yes, sir.

     11:33AM  5            MR. MACON:  Two questions.

     11:33AM  6                       REDIRECT EXAMINATION

     11:33AM  7   BY MR. MACON:

     11:33AM  8   Q.  One, the lawyer for BlueSky was trying to say, well,

     11:33AM  9   BlueSky has sold their pumps for $6 million dollars and you

     11:33AM 10   said $9 million dollars or something or -- would you explain

     11:33AM 11   why you can't -- those are not apples and apples?

     11:33AM 12   A.  Yes.  The -- I think what was implied was a comparison of

     11:33AM 13   the total revenue stream that KCI would have realized with

     11:33AM 14   respect to rental units and matching of a sale of a pump or a

     11:33AM 15   unit to a distributor without the revenue that would inure to

     11:34AM 16   that distributor.  So, it's an apples and oranges comparison.

     11:34AM 17   Q.  To show it you would have to show what BlueSky's

     11:34AM 18   distributors made from the rental.  Correct?

     11:34AM 19   A.  That's correct.

     11:34AM 20   Q.  After all these questions about how long the trial was and

     11:34AM 21   what about this and what about that, you still believe that

     11:34AM 22   $5.5 million dollars is a fair royalty for Wake Forest based

     11:34AM 23   upon what was done to them in this case?

     11:34AM 24   A.  Yes.

     11:34AM 25   Q.  Just one other question.  You were asked why you didn't do
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     11:34AM  1   a bigger part of this case.  Has Veronica sort of laid down

     11:34AM  2   her law?

     11:34AM  3   A.  Veronica, my wife, lovely as she is, has said I need to

     11:34AM  4   retire and spend more time at Port Aransas, so for that

     11:34AM  5   reason.

     11:34AM  6            MR. MACON:  Thank you, my friend.

     11:34AM  7            THE COURT:  Anything further?

     11:34AM  8            MR. McCLANAHAN:  No, Your Honor.

     11:34AM  9            THE COURT:  Okay.  Thank you so much.

     11:34AM 10            THE WITNESS:  Thank you, Judge.

     11:34AM 11            THE COURT:  Good luck in your retirement.

     11:34AM 12            THE WITNESS:  If these lawyers leave me alone, I

     11:34AM 13   will.

     11:35AM 14            THE COURT:  Okay.  Yes, sir.

     11:35AM 15            MR. MACON:  Two things, Your Honor.  The -- the

     11:35AM 16   parties -- Thank you.  The parties have agreed that the

     11:35AM 17   plaintiffs have some depositions of written questions that we

     11:35AM 18   can put on later in the case, just to help things move along.

     11:35AM 19            THE COURT:  Certainly.

     11:35AM 20            MR. MACON:  And then I would like to call Dr. Kathy

     11:35AM 21   Satterfield.

     11:35AM 22            MR. McCLANAHAN:  Your Honor, we do have an issue to

     11:35AM 23   the Court with regard to that witness before she testifies.

     11:35AM 24   Mr. Tran needs to talk about it.

     11:35AM 25            THE COURT:  Okay.  Well, then, ladies and gentlemen,
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     11:35AM  1   let's take a very short break.  If you -- I don't think this

     11:35AM  2   is going to be more than three or four minutes, but let me

     11:35AM  3   just let you have some exercise here.  So, let's all rise for

     11:35AM  4   the jury.  Mr. Ramirez, please lead the jury out.

     11:35AM  5       (Jury out.)

     11:36AM  6            THE COURT:  Okay.  Thank you.  Be seated.

     11:36AM  7            MR. MACON:  Your Honor, may I pick up the pencil that

     11:36AM  8   was dropped?

     11:36AM  9            THE COURT:  Oh, yes, sir.  Please do, if you would.

     11:36AM 10   Thank you.  Thank you very much.  Okay.  Yes, sir, Mr. Tran.

     11:36AM 11            MR. TRAN:  Your Honor, BlueSky has filed a motion to

     11:36AM 12   exclude the testimony of Ms. Satterfield.  As an expert

     11:36AM 13   witness, she cannot testify about the safety issues of

     11:36AM 14   BlueSky's product for two reasons:  First, she has never used

     11:36AM 15   --

     11:36AM 16            MS. GULDE:  Your Honor, I may be able to shortcut

     11:36AM 17   this.  We don't plan to offer any testimony from

     11:36AM 18   Dr. Satterfield on the safety of BlueSky's products.

     11:36AM 19            THE COURT:  Okay.

     11:36AM 20            MR. TRAN:  Then we would like to address whether or

     11:36AM 21   not she can testify on the efficacy of the BlueSky product

     11:36AM 22   since she has never interviewed anyone that's actually used

     11:36AM 23   one and has no firsthand experience in that.

     11:36AM 24            MS. GULDE:  Your Honor, she will not on her direct

     11:36AM 25   examination talk about the efficacy of the BlueSky product.
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     11:37AM  1   However she does have some knowledge about that based on her

     11:37AM  2   review of the case, so she was --

     11:37AM  3            THE COURT:  I'm sorry.  Repeat that, ma'am.

     11:37AM  4            MS. GULDE:  I'm sorry.  I'm talking fast.

     11:37AM  5            THE COURT:  I know you are trying to help me.  Thank

     11:37AM  6   you.

     11:37AM  7            MS. GULDE:  We do not plan to affirmatively offer

     11:37AM  8   testimony with Dr. Satterfield in her direct examination on

     11:37AM  9   the efficacy of the BlueSky product.  She does have some

     11:37AM 10   knowledge and some opinions on that that she expressed in her

     11:37AM 11   report that she was deposed about so I can see a line of

     11:37AM 12   questioning on the cross that -- where that -- they could

     11:37AM 13   bring that out.  But we do not plan to affirmatively offer

     11:37AM 14   that testimony.

     11:37AM 15            MR. TRAN:  Then we withdraw our objection to that if

     11:37AM 16   they don't plan to introduce it.  One last issue and that is

     11:37AM 17   we've been notified that they plan to use Plaintiff's Exhibit

     11:37AM 18   405 in her testimony and plaintiff 405 is a recreation of a

     11:37AM 19   table that's found in plaintiff's 402 which is a report of an

     11:37AM 20   article written by Dr. Michael Miller.  Now, Ms. Satterfield

     11:38AM 21   did not prepare this table, but what she did was she took the

     11:38AM 22   table that's done on the fourth page of Plaintiff's Exhibit

     11:38AM 23   402 prepared by Dr. Michael Miller and she recreated it.  I

     11:38AM 24   can tell you by looking at 402, it's illegible, you really

     11:38AM 25   can't make out the contents.  But what they've done, is

                                                                        Page 3070

     11:38AM  1   they've recreated it.  It's really hard for us to compare

     11:38AM  2   whether or not it's been recreated accurately.

     11:38AM  3            THE COURT:  Yes, Ma'am.

     11:38AM  4            MS. GULDE:  Your Honor, this was done prior to her

     11:38AM  5   deposition.  She testified about it at her deposition.  I

     11:38AM  6   examined her about this at her deposition.  Just to give a

     11:38AM  7   real quick background, I know you don't have the exhibits in

     11:38AM  8   front of you, but P 402 is a presentation -- a handout from a

     11:38AM  9   presentation that Dr. Michael Miller made at a wound care

     11:38AM 10   conference on behalf of BlueSky that Dr. Satterfield attended.

     11:38AM 11   She picked up the handout.  We produced it to the other side.

     11:38AM 12   Prior to her deposition, we also produced a simple enlargement

     11:38AM 13   of some pages out of this exhibit.  I questioned her at her

     11:38AM 14   deposition to establish that she had reviewed the enlargement

     11:38AM 15   and determined that they matched what was shown on P 402 and

     11:39AM 16   she testified to that.  The problem is just a legibility one,

     11:39AM 17   Your Honor.  Because of the size, P 402 is some thumbnails of

     11:39AM 18   a Power Point presentation and even when you blow them up on

     11:39AM 19   the screen you can't make out what the type says.  We simply

     11:39AM 20   retyped them and she has reviewed it and is comfortable with

     11:39AM 21   that.

     11:39AM 22            THE COURT:  I guess you've seen the original,

     11:39AM 23   Mr. Tran?  In other words, you all can confirm that she

     11:39AM 24   correctly copied the screens?

     11:39AM 25            MR. TRAN:  No, Your Honor.  Our original was still a
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     11:39AM  1   copy.  So it's a best evidence objection that we have.

     11:39AM  2            THE COURT:  Okay.  Well, I'll overrule that then.

     11:39AM  3            MS. GULDE:  Thank you very much.

     11:39AM  4            THE COURT:  Two out of three, Mr. Tran.

     11:39AM  5            MR. TRAN:  Thank you.

     11:39AM  6            THE COURT:  Okay.  Now, let me just bring to your

     11:39AM  7   attention several things.  I line up in the hall with the jury

     11:39AM  8   and as we were lining up three jurors said that they work at

     11:40AM  9   places or have relationships with places where Mr. Escobedo is

     11:40AM 10   either a director or a board member.  Mr. Ramirez works at

     11:40AM 11   Valero.  Ms. Camacho works at Frost, and Ms. Herrera works at

     11:40AM 12   St. Mary's where he sits on the board.  They don't know

     11:40AM 13   Mr. Escobedo, they've never met him, never talked to him, but

     11:40AM 14   they just out of their -- they're a careful jury.  They said

     11:40AM 15   we just want everybody to realize I work at these places he

     11:40AM 16   has a -- a connection with.  You don't have to, you know, you

     11:40AM 17   want to think about that, I -- they have assured me, in fact,

     11:40AM 18   if you would like to even have them come into court and

     11:40AM 19   testify they don't -- they've never had any prior connection

     11:40AM 20   with them -- with him, I would be glad to do it.  If you have

     11:40AM 21   any concerns about it, I'll be glad to, you know, let the

     11:40AM 22   defendants follow up on their concerns, if they have any.  Do

     11:40AM 23   you have any view at this particular moment, Mr. McClanahan?

     11:40AM 24            MR. McCLANAHAN:  I'd like to consider it.  I don't

     11:40AM 25   have at this moment, no.
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     11:41AM  1            THE COURT:  Okay.

     11:41AM  2            MR. McCLANAHAN:  Give us some time to think about it.

     11:41AM  3            MR. SADLER:  Yes.  Can I visit with him over the

     11:41AM  4   lunch break?

     11:41AM  5            THE COURT:  Sure.

     11:41AM  6            MR. SADLER:  And we'll report back to you?

     11:41AM  7            MR. MACON:  Yes.

     11:41AM  8            THE COURT:  Absolutely.  And if there's anything, you

     11:41AM  9   know, -- I'm sure they'd be glad -- I could question them

     11:41AM 10   before the lawyers and, you know, outside the presence of the

     11:41AM 11   other jurors if anybody wants to clarify the matter.

     11:41AM 12            MR. SADLER:  You said it was Camacho, Ramirez and --

     11:41AM 13   I'm sorry.

     11:41AM 14            THE COURT:  Ramirez is Valero, Camacho is Frost, and

     11:41AM 15   Herrera -- the young lady who was late, the young lady on the

     11:41AM 16   front row -- she goes to St. Mary's where he's a board member.

     11:41AM 17            MR. SADLER:  Right.  Okay.  Thank you.

     11:41AM 18            MR. MACON:  Your Honor, just for the record, as you

     11:41AM 19   know, Mr. Escobedo has been designated for a year prior to the

     11:41AM 20   time these jurors were selected.

     11:41AM 21            THE COURT:  Right.  And he was listed as a witness

     11:41AM 22   and none of them know him.

     11:41AM 23            MR. MACON:  Right.

     11:41AM 24            THE COURT:  They just -- when he told about his

     11:41AM 25   connections and they said, well, this is where we work.  So,
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     11:41AM  1   at any rate, they're just conscientious about it and I just

     11:41AM  2   wanted you all to know about it.  I don't think -- they're not

     11:42AM  3   uncomfortable with it at all, but if anybody wants to inquire

     11:42AM  4   them about it or wants me to inquire on the record either in

     11:42AM  5   my chambers or in front of you, I'll be glad to do so.

     11:42AM  6   Whatever you would like.  Okay.  Anything further?

     11:42AM  7            MR. MACON:  Nothing, Your Honor.

     11:42AM  8            THE COURT:  Okay.  Good.  Let's bring the jury in.

     11:42AM  9            MR. MACON:  We're going until about 12:15, or

     11:42AM 10   12:00 --

     11:42AM 11            THE COURT:  Yes.  About 12:15.  We'll try to get

     11:42AM 12   through but if we can't --

     11:42AM 13            MR. MACON:  I don't think we'll get through.

     11:42AM 14            THE COURT:  That's not a problem.

     11:42AM 15            MR. MACON:  I will just tell you at that time I'm

     11:42AM 16   just changing the subject.

     11:42AM 17            THE COURT:  That will be fine.  If you get there,

     11:42AM 18   just tell me this will be a good time for a break.

     11:42AM 19            COURT SECURITY OFFICER:  Your Honor --

     11:42AM 20            THE COURT:  Yes, sir.

     11:42AM 21       (Off-the-record discussion between court security officer

     11:42AM 22   and the Court.

     11:43AM 23            THE COURT:  One juror had to go check with the jury

     11:43AM 24   clerk, so I'm not -- I'll talk to you about that in a second,

     11:43AM 25   but we probably need a little longer break.  I apologize.
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     11:43AM  1   Everybody be seated or whatever.  I just want to talk to the

     11:43AM  2   lawyers up here for a second.

     11:43AM  3            Okay.  If the lawyers will just come up here a

     11:43AM  4   second.

     11:43AM  5       (Off-the-record discussion.)

     11:48AM  6       (Jury in.)

     11:48AM  7            THE COURT:  Okay.  Thank you so much.  Please be

     11:48AM  8   seated.  You're ready with your next witness?

     11:48AM  9            MR. MACON:  I am.  I would like to call Dr. Kathy

     11:48AM 10   Satterfield.

     11:48AM 11            THE COURT:  That floor is uneven, Dr. Satterfield, so

     11:48AM 12   be careful as you walk -- walk through here.

     11:48AM 13            THE WITNESS:  Okay.

     11:48AM 14            THE COURT:  Can I get you to raise your right hand.

     11:48AM 15            THE WITNESS:  Yes, sir.

     11:48AM 16       (Witness sworn.)

     11:48AM 17            THE COURT:  Thank you.  Please be seated right there.

     11:48AM 18   Now, Ms. Satterfield, let me say that the last several

     11:48AM 19   witnesses the jury have had sort of soft voices or quiet

     11:49AM 20   voices and so the jury has had some trouble hearing them.  So,

     11:49AM 21   if you will do your best and if you are concerned, just get

     11:49AM 22   right into that microphone and just speak up.  Will you do

     11:49AM 23   that for me?

     11:49AM 24            THE WITNESS:  I will.

     11:49AM 25            THE COURT:  Okay.  Thank you so much.
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     11:49AM  1            MR. MACON:  Your Honor, due -- with some prompting,

     11:49AM  2   we now have Ms. Satterfield's -- Dr. Satterfield's picture.

     11:49AM  3            THE COURT:  Oh.  Thank you so much.  Good work.

     11:49AM  4      BETTY KATHLEEN SATTERFIELD, PLAINTIFF WITNESS, was sworn

     11:49AM  5                        DIRECT EXAMINATION

     11:49AM  6   BY MR. MACON:

     11:50AM  7   Q.  Dr. Satterfield, will you tell the jury your name?

     11:50AM  8   A.  My name is Betty Kathleen Satterfield.

     11:50AM  9   Q.  And, Dr. Satterfield, what are you a doctor of?

     11:50AM 10   A.  Doctor of podiatric medicine.  The letters DPM are behind

     11:50AM 11   my name.

     11:50AM 12   Q.  And what is podiatric medicine?

     11:50AM 13   A.  Podiatric medicine a type where -- when you go to medical

     11:50AM 14   school, it's a specialized medical school for four years and

     11:50AM 15   you know from day one what you're going to be practicing and

     11:50AM 16   that is the foot and ankle.

     11:50AM 17   Q.  By whom are you employed?

     11:50AM 18   A.  I have been employed by the University of Texas Health

     11:50AM 19   Science Center, the medical school.

     11:50AM 20   Q.  In San Antonio?

     11:50AM 21   A.  In San Antonio.

     11:50AM 22   Q.  And what clinics have you primarily worked at since you've

     11:50AM 23   been here?

     11:50AM 24   A.  Two.  We were at the Brady Green.  Right over here on the

     11:50AM 25   edge of downtown for about a year after I came and then we
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     11:51AM  1   moved to Zarzamora to the Texas Diabetes Institute when that

     11:51AM  2   was built there.

     11:51AM  3   Q.  And just so everybody gets over -- what was the Texas

     11:51AM  4   Diabetic Institute, it was built on -- what ground?

     11:51AM  5   A.  If you're long time folks from San Antonio, you know --

     11:51AM  6   where the old Lutheran Hospital was and in that community

     11:51AM  7   after the Lutheran Hospital closed there was no health care

     11:51AM  8   facility in that area and there are so many diabetics that it

     11:51AM  9   was decided in that community to build it there.

     11:51AM 10   Q.  Now, let's talk about you personally.  How long have you

     11:51AM 11   been married?

     11:51AM 12   A.  31 years.

     11:51AM 13   Q.  Is your husband sitting back here on the back row?

     11:51AM 14   A.  He is.  He is.

     11:51AM 15   Q.  And is your husband retired now?

     11:51AM 16   A.  He took an early requirement.

     11:51AM 17   Q.  And what exactly are you retiring?

     11:51AM 18   A.  My mom came to live with us after my dad passed away and

     11:51AM 19   my schedule was a little hectic and my husband whom my family

     11:51AM 20   calls St. Timothy retired early in order to help take care of

     11:51AM 21   my mom.

     11:51AM 22   Q.  I told him earlier he was setting a bad example for the

     11:52AM 23   rest of us husbands.

     11:52AM 24   A.  I know.

     11:52AM 25   Q.  Where did you grow up?
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     11:52AM  1   A.  I grew up in every little town in south Texas that you

     11:52AM  2   probably can name.  My dad had a very small construction

     11:52AM  3   company and he built water systems and sewer systems, so I've

     11:52AM  4   lived in 42 different towns in south Texas from Castroville,

     11:52AM  5   Lidell, Summerset up as far as Jacksonville.  He believed that

     11:52AM  6   the family should go wherever he went, so away we went.

     11:52AM  7   Q.  Now, after you -- after you went to college, did you

     11:52AM  8   immediately go into medicine or did you have other plans?

     11:52AM  9   A.  No, I -- I actually went to college to learn to be a

     11:52AM 10   newspaper reporter and I was one in El Paso with two different

     11:52AM 11   papers there for a little over ten years and I made the

     11:52AM 12   decision during that to go into podiatry.

     11:52AM 13   Q.  Let's go into how you made that decision.  Were you twice

     11:53AM 14   nominated for the Pulitzer Prize while you were involved with

     11:53AM 15   the newspaper?

     11:53AM 16   A.  I was.

     11:53AM 17   Q.  Where were you a reporter?

     11:53AM 18   A.  I was a reporter when I received those nominations.  I was

     11:53AM 19   a reporter at what's called the El Paso Times.

     11:53AM 20   Q.  And why don't we talk about the story where you got

     11:53AM 21   nominated that led you to decide to get out of the newspaper

     11:53AM 22   business and go into podiatry?

     11:53AM 23   A.  My husband kind of made this decision for me, I always

     11:53AM 24   say.  It was an investigative report about a doctor in our

     11:53AM 25   community and --
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     11:53AM  1   Q.  In El Paso?

     11:53AM  2   A.  In El Paso.  And we had received telephone calls from

     11:53AM  3   other doctors who were scared, they called him the mean doctor

     11:53AM  4   in town, and he in -- on the edge of a little community in

     11:53AM  5   El Paso called Chijuajita, he had a clinic that was advertised

     11:53AM  6   as a maternity hospital and an abortion clinic, which is kind

     11:53AM  7   of an odd combination, and he was bringing guns into the

     11:53AM  8   operating room when he would go to the other hospitals around

     11:53AM  9   town.  He was threatening people.  And we had heard rumors

     11:54AM 10   that there were some very strange things going on in his

     11:54AM 11   clinic and I went in undercover as a patient and he -- I asked

     11:54AM 12   to have a pregnancy test.  He put me behind a big x-ray

     11:54AM 13   machine, actually, for a pregnancy test and brought out in a

     11:54AM 14   few minutes a very large x-ray showing a very well developed

     11:54AM 15   fetus.  I knew I wasn't pregnant.  I had had a blood test that

     11:54AM 16   day to prove that I wasn't, and he said -- I expressed that

     11:54AM 17   I -- it was a bad time in my life and I was very poor and he

     11:54AM 18   said if you don't have the abortion this week it will -- the

     11:54AM 19   price will go up.  I think it was something like $2500 and he

     11:54AM 20   was proposing to do a procedure on me for something that I

     11:54AM 21   wasn't even, and that was -- that was the start of the -- of

     11:54AM 22   the investigation.

     11:54AM 23   Q.  And so as a result of your newspaper investigation what

     11:54AM 24   happened to this doctor?

     11:54AM 25   A.   He went to prison for a few years.
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     11:54AM  1   Q.  And during the -- before he went to prison, did he

     11:55AM  2   threaten your life?

     11:55AM  3   A.  Yes, he did.  He made my and my writing partner's life

     11:55AM  4   very -- very nerve racking and my husband -- not my husband at

     11:55AM  5   the time, my -- my husband that I've always had at the time

     11:55AM  6   was working at a television studio there in town and he would

     11:55AM  7   get off very late at night and the newspaper had actually

     11:55AM  8   hired security guards to be outside of our home in the evening

     11:55AM  9   to protect us because the doctor made very real threats

     11:55AM 10   against us and there was a new guard and he wouldn't let my

     11:55AM 11   husband in that night until I came to the door and identified

     11:55AM 12   my husband before he would let him in and my husband came in

     11:55AM 13   and he shook his head.  He said I'll let you do -- you know,

     11:55AM 14   you can do anything you want, but couldn't you do something

     11:55AM 15   where people don't try to shoot at you and I had met some

     11:55AM 16   podiatrists in the course of doing that story.  Two doctors

     11:55AM 17   had officed next to this particular doctor years before and he

     11:56AM 18   had had -- the mean doctor -- had had a argument with his

     11:56AM 19   landlord in that building and his answer was to bring his gun

     11:56AM 20   to work one day and to shoot through the wall.  Well, these

     11:56AM 21   podiatrists did get shot at.  He shot through the wall and

     11:56AM 22   they were on the other side of the wall, so -- but in the

     11:56AM 23   course of interviewing them, they were doing work with

     11:56AM 24   diabetics and diabetic foot issues and it interested me and

     11:56AM 25   they kept inviting me back, even after the story was over, and
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     11:56AM  1   I -- I thought, you know, I'd love to do this kind of work and

     11:56AM  2   I looked into it and before I knew it I was back in school

     11:56AM  3   getting organic chemistry and calculus and things that they

     11:56AM  4   don't make journalists take and then I applied to school.

     11:56AM  5   Q.  And why do diabetics so often have problems with their

     11:56AM  6   feet?

     11:56AM  7   A.  It is -- it's just such a hard hitting disease, as anybody

     11:56AM  8   who lives in San Antonio knows.  The primary reason is that if

     11:56AM  9   you have bad diabetes, out of control diabetes for a long

     11:57AM 10   time, what happens is it affects the blood vessels and they

     11:57AM 11   don't get the same blood flow to the feet and then you add to

     11:57AM 12   that what we demand of our feet and if your diabetes is out of

     11:57AM 13   control, you start to lose the feeling in your feet.  So, put

     11:57AM 14   those two things together, you may have a patient who steps on

     11:57AM 15   something they don't even know they've stepped on something.

     11:57AM 16   So, they don't know that they've done an injury and even after

     11:57AM 17   they do realize it, it may not heal well because they don't

     11:57AM 18   have the blood flow.

     11:57AM 19   Q.  Okay.  So, you went back.  You took the courses and then

     11:57AM 20   did you get into one of the best podiatry schools in the

     11:57AM 21   country?

     11:57AM 22   A.  I say -- every school probably says they are.  Ours was

     11:57AM 23   good.  It was associated with an osteopathic school, which is

     11:57AM 24   a general medical school, and I spent four years there.

     11:57AM 25   Q.  And after that, did you get a residency at a Yale
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     11:57AM  1   University affiliated hospital?

     11:57AM  2   A.  I did.  I went to the East Coast to New England and did my

     11:58AM  3   residency at the Yale School of Medicine Clinical Campus at

     11:58AM  4   West Haven, VA.

     11:58AM  5   Q.  After you did your residency, did you decide you would set

     11:58AM  6   up practice in some place warm like Vermont?

     11:58AM  7   A.  Boy, you talk about an ill-advised choice for two Texas

     11:58AM  8   kids, but, yeah, we visited Vermont in the summer and thought

     11:58AM  9   what a lovely place and then winter came.  My husband by that

     11:58AM 10   time had changed his career.  He said I couldn't have all the

     11:58AM 11   fun and go back to school.  He wanted to as well.  He went to

     11:58AM 12   the Culinary Institute of America and became chef.  And so,

     11:58AM 13   you know what hours that restaurant people work.  He would get

     11:58AM 14   off in the middle of the night and have to come home on those

     11:58AM 15   terrible mountain roads and we thought if we wanted to get

     11:58AM 16   through 30 and hopefully 50 years of marriage, that was not

     11:58AM 17   the place to live, so we left there.

     11:58AM 18   Q.  Were you asked to come back to your college and become an

     11:58AM 19   assistant dean?

     11:58AM 20   A.  Not at first.  I was asked to come back and teach and I

     11:58AM 21   did that.  A series of personal changes.  I was in the right

     11:59AM 22   place at the right time and I eventually became the Associate

     11:59AM 23   Dean for Academic Affairs at my alma mater.

     11:59AM 24   Q.  Did you become one of the first women to be named

     11:59AM 25   associate dean of podiatry medical school?
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     11:59AM  1   A.  I believe if not the first one of the first, yes.

     11:59AM  2   Q.  And then did the head of the podiatry department from

     11:59AM  3   San Antonio come to speak at your -- at your school?

     11:59AM  4   A.  He did.  He did.

     11:59AM  5   Q.  And did he ask you to come back?

     11:59AM  6   A.  He did.  My dad had just passed away not long before he

     11:59AM  7   came and I had known him for many years and he is a persuasive

     11:59AM  8   talker and he came and he asked me if I would consider coming

     11:59AM  9   back to Texas and it's hard not to come home and -- especially

     11:59AM 10   we wanted my mom to move in with us so we came back.  I came

     11:59AM 11   to the university.

     11:59AM 12   Q.  And have you been with the university since?

     11:59AM 13   A.  I have.

     11:59AM 14   Q.  Would you tell us in general what you've done since you've

     11:59AM 15   been at the University of Texas Health Science Center?

     11:59AM 16   A.  I have primarily taken care of diabetic patients.  My --

     12:00PM 17   the percentage of diabetics in my clinics are in the high 90s

     12:00PM 18   because of where I practice and I also teach residents.  At

     12:00PM 19   the time we've had 15 residents, 5 in each of 3 years of

     12:00PM 20   training and then 2 who are in their fourth year, 2 diabetic

     12:00PM 21   foot fellows, who are seeking additional training.

     12:00PM 22   Q.  Now, you started off working at the Brady Green.  Was that

     12:00PM 23   a pleasant place?

     12:00PM 24   A.  Well, you know, the patients make it a pleasant place, but

     12:00PM 25   it was a difficult place because it's old and it has its
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     12:00PM  1   problems.  I -- I was telling Dr. or Mr. Macon recently that I

     12:00PM  2   had a patient but the roof always leaked and I was actually

     12:00PM  3   treating a patient one day and the poor patient had to have a

     12:00PM  4   trash can in their lap while I was treating him because the

     12:01PM  5   roof was leaking during a rain storm.  But we got it done.

     12:01PM  6   Q.  Since the Texas Diabetic Institute has been built, have

     12:01PM  7   the facilities been better?

     12:01PM  8   A.  Absolutely.  I felt like a proud parent because I got to

     12:01PM  9   move in immediately after it was built and what the State used

     12:01PM 10   or the County used tobacco litigation funds to build it, $28

     12:01PM 11   million dollars, and it's got everything in it from, you know,

     12:01PM 12   the person taking a finger stick to see if you have diabetes

     12:01PM 13   to treating the person whose kidneys are no longer functioning

     12:01PM 14   so they go to dialysis, the people who are researching the new

     12:01PM 15   drugs to people taking care of the foot ulcers and the feet,

     12:01PM 16   to folks taking care of the eyes.  Anything and everything

     12:01PM 17   about diabetes in that one place.

     12:01PM 18   Q.  And did you -- how many patients would you see a day?

     12:01PM 19   A.  It tended to grow.  There would be 18 on what we call a

     12:01PM 20   template, on the -- on the books for the morning and 18 for

     12:01PM 21   the afternoon, but it seemed like that would always grow and

     12:01PM 22   grow and grow.

     12:01PM 23   Q.  And did you -- what were the conditions that you would

     12:02PM 24   treat these diabetics for?

     12:02PM 25   A.  Well, and, again, that runs the gamut.  It might be
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     12:02PM  1   something as simple as checking someone's feet to make sure

     12:02PM  2   their toenails aren't so thick that when they put them in the

     12:02PM  3   shoe it's going to cause compression and an ulcer, so we would

     12:02PM  4   need to cut someone's toenails to having a person come in who

     12:02PM  5   had stepped on a nail and didn't realize it and now they've

     12:02PM  6   got a foot infection where you have to take them over to the

     12:02PM  7   University Hospital and do an emergency surgery on them.

     12:02PM  8   Q.  Let me show exhibit 403.

     12:02PM  9            MS. GULDE:  Page 83.

     12:02PM 10            MR. MACON:  83 is fine.  Thank you.  Thank you for

     12:02PM 11   taking care of me.

     12:02PM 12            MR. McCLANAHAN:  What's the number?  I'm sorry.

     12:02PM 13            MR. MACON:  I'm sorry.  It's exhibit 403, page 83.

     12:03PM 14   BY MR. MACON:

     12:03PM 15   Q.  I assume that comment up there is a joke.

     12:03PM 16   A.  No, that's what the patient said to my colleague and it's

     12:03PM 17   a good thing she saw this patient because I would have just

     12:03PM 18   immediately blurted out, oh, my God, look at your foot.  But

     12:03PM 19   this patient had this --

     12:03PM 20   Q.  Let me see.  Is that a Miller Lite beer top?

     12:03PM 21   A.  It is.

     12:03PM 22   Q.  In the bottom of his foot?

     12:03PM 23   A.  It is actually cut into his foot.  It's not just stuck on

     12:03PM 24   there, it's cut into his foot.

     12:03PM 25   Q.  Did this person know about it?
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     12:03PM  1   A.  He had no clue and my colleague took his diabetic shoe off

     12:03PM  2   and she asked him our standard questions, do you ever go

     12:03PM  3   barefoot?  No, Doc, I don't good barefoot.  Do you always

     12:03PM  4   shake out your shoes before you put them on in the morning

     12:03PM  5   because things can fall into them, and he said, yes, I do, she

     12:03PM  6   got -- we have these large mirrors that we show patients the

     12:03PM  7   bottom of their feet because they are out of sight and out of

     12:03PM  8   mind and she showed him this and he looked at it and he said

     12:03PM  9   that -- that can't be mine.  I don't drink light beer.  But it

     12:04PM 10   was, indeed, his, because he owned it inside of his foot now

     12:04PM 11   and unfortunately he lost yet another portion of his foot

     12:04PM 12   because there was underlying infection that went from this.

     12:04PM 13   Q.  And, Dr. Satterfield, why is it that people can -- can

     12:04PM 14   step on a nail or a beer can --

     12:04PM 15            MR. MACON:  You can take it down now, Trevor.

     12:04PM 16   BY MR. MACON:

     12:04PM 17   Q.  -- and not know it if they have diabetes?

     12:04PM 18   A.  Well, again, it's that loss of sensation, just no sense of

     12:04PM 19   pain.  I have taken so many things out of people's shoes,

     12:04PM 20   large padlocks.  Oh, my goodness.  Everything.  A hair brush.

     12:04PM 21   Q.  They were embedded in somebody's foot?

     12:04PM 22   A.  In their shoe.  Inside their shoe, and then they put their

     12:04PM 23   foot in on top of that.  I took a hair brush out once of a

     12:04PM 24   man's shoe.  It was a fair sized hair brush, and yet he put

     12:04PM 25   his foot in there and walked on that that day and you can
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     12:04PM  1   imagine the damage that would do.  You can also imagine what

     12:04PM  2   that would feel like to us with feeling.  I mean, we wouldn't

     12:05PM  3   even get our toes into the shoe.  But with really severe what

     12:05PM  4   we call neuropathy, a loss of sensation, they just don't feel

     12:05PM  5   it.

     12:05PM  6   Q.  Now, you've been talking about what you've done at the

     12:05PM  7   Health Science Center and then in about October of 2005 did

     12:05PM  8   your -- did your abilities change?

     12:05PM  9   A.  They did.

     12:05PM 10   Q.  Would you explain to the jury what happened?  And just --

     12:05PM 11   just talk briefly and we'll talk about important things later.

     12:05PM 12   A.  Okay.  I'm -- I'm glad to say I'm a colon cancer survivor

     12:05PM 13   and I had a series of operations associated with that starting

     12:05PM 14   back in 1999 and at one of the very last I had a series of

     12:05PM 15   complications and in the very last surgery that I had had for

     12:05PM 16   that, there was a complication with the anesthesia and I had a

     12:05PM 17   nerve injury to my right arm, which is my dominant arm, and so

     12:05PM 18   it's not as dependable as you would like your doctor to be if

     12:06PM 19   they have a scalpel in their hand.

     12:06PM 20   Q.  And so have you been -- have you gotten to the point where

     12:06PM 21   you can't do surgery anymore?

     12:06PM 22   A.  I don't do surgery anymore.

     12:06PM 23   Q.  Tell the jury what you're doing now that you can't do

     12:06PM 24   surgery?

     12:06PM 25   A.  I am what's called a clinical associate professor in the
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     12:06PM  1   Department of Orthopedics at the medical school and they are

     12:06PM  2   using me to do educational programs for them, the planning and

     12:06PM  3   the carrying out of those, and I continue to work with the

     12:06PM  4   residents trying to help teach them.

     12:06PM  5   Q.  Well, in addition, aren't you co-authoring a chapter in a

     12:06PM  6   book?

     12:06PM  7   A.  Well, yes, I just finished a chapter in a diabetic book,

     12:06PM  8   textbook, a multidisciplinary textbook, and developing some

     12:06PM  9   protocols for some other research.  I have my hand in a few

     12:06PM 10   different places.

     12:06PM 11   Q.  Lecturing and writing?

     12:06PM 12   A.  Yes.

     12:06PM 13   Q.  In addition, are you the incoming president of the

     12:06PM 14   American Association of Women Podiatrists?

     12:07PM 15   A.  God willing and the creek don't rise, in August I'm going

     12:07PM 16   to assume that position.

     12:07PM 17   Q.  Let's talk about the VAC.  When did you first come in

     12:07PM 18   contact with the VAC?

     12:07PM 19   A.  I had not seen the VAC until I came to San Antonio and I

     12:07PM 20   was on rounds at the University Hospital and let me just

     12:07PM 21   explain that when you go on rounds in the hospital, it's a

     12:07PM 22   little bit like tv, but not -- not entirely.  You're resting

     12:07PM 23   comfortably in your bed and all of a sudden the door bursts in

     12:07PM 24   and a dozen strangers walk into your room.  It's very

     12:07PM 25   uncomfortable.  But they all are well-meaning, people in white
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     12:07PM  1   coats, mainly residents and a few attendings, and we try -- on

     12:07PM  2   podiatry, we tried to get all the attending, the teaching

     12:07PM  3   doctors, on rounds because we all share those patients.  Maybe

     12:07PM  4   I wasn't the one who took them to surgery, but I might be

     12:07PM  5   coming on call over the weekend, so I would be caring for them

     12:07PM  6   if there were any complications.  Well, that's exactly what

     12:07PM  7   happened.  I was on rounds one morning, somebody who had

     12:08PM  8   surgery, and one of my colleagues had put the VAC on that

     12:08PM  9   patient and that was my first experience of seeing it.

     12:08PM 10   Q.  Okay.  Now, you had seen -- you had seen people coming off

     12:08PM 11   of surgery, diabetics coming off of surgery before, and what,

     12:08PM 12   in general, did their wounds look like?

     12:08PM 13   A.  Oh, because of the problems with circulation, a lot of

     12:08PM 14   times the very thing that gave them the wound or the need to

     12:08PM 15   have surgery in the first place really impacted the wound as

     12:08PM 16   well and it would look dry.  Just not healthy.  I don't know

     12:08PM 17   if you've heard this phrase before, but beefy red.  We have a

     12:08PM 18   bad tendency to make analogies like that, but we want it to

     12:08PM 19   look nice and red.  To us, bleeding is good and healthy and

     12:08PM 20   these would look dry.  I said tendons that looked like they've

     12:08PM 21   been, you know, like clothes lines in south Texas after a bad

     12:09PM 22   summer, tendons should be nice and glistening white and

     12:09PM 23   instead in a diabetic, after a wound is open for a while, if

     12:09PM 24   it's not a healthy wound, it starts to dry out and yellow.

     12:09PM 25   Q.  And what did this wound the first time you saw a VAC, what
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     12:09PM  1   did this wound look like?

     12:09PM  2   A.  Wow.  It was -- it had filled in and it looked like a --

     12:09PM  3   just a -- that beefy red almost sponge-like new tissue growing

     12:09PM  4   up in the wound.  Very, very thickly.

     12:09PM  5   Q.  And were you surprised?

     12:09PM  6   A.  I was very surprised.

     12:09PM  7   Q.  And after you saw this, did you begin using the VAC

     12:09PM  8   yourself on your patients?

     12:09PM  9   A.  I did.

     12:09PM 10   Q.  And what is the danger with people who start losing toes

     12:09PM 11   or have problems with their feet?

     12:09PM 12   A.  The danger is that -- Well, you know, the way we're made

     12:09PM 13   is by wonderful design.  Everything works the way it's

     12:09PM 14   supposed to and the foot, especially, the foot is kind of

     12:10PM 15   complicated.  We walk on our heel and our -- the metatarsals,

     12:10PM 16   the bones here, it's sort of like a tripod that's very well

     12:10PM 17   balanced.  But when a person starts losing toes, for instance,

     12:10PM 18   that tripod is off and so they start walking to one side or

     12:10PM 19   the other.  So, just think, if a portion of a person's foot is

     12:10PM 20   gone, they're putting more pressure on things that are closer

     12:10PM 21   to their leg and so then that starts to break down and a lot

     12:10PM 22   of times patients say they don't want us to start having to

     12:10PM 23   operate on them, we don't want to, either, but we have to, the

     12:10PM 24   reason being that you start taking things and you end up

     12:10PM 25   having to take more as time goes on very often.
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     12:10PM  1   Q.  And if a person has an amputation, does that affect

     12:10PM  2   their -- their future life?

     12:10PM  3   A.  Very, very definitely.  I just presented a poster of some

     12:10PM  4   research that I completed at a meeting in Washington last

     12:10PM  5   month and our results were similar to other researchers across

     12:11PM  6   the country and it showed that a patient sitting in the chair

     12:11PM  7   across from you who had what we call a below knee amputation,

     12:11PM  8   that five years from now that person has less than half --

     12:11PM  9   less than a 50% chance of still sitting there.  They're

     12:11PM 10   probably going to be deceased because of the impact on their

     12:11PM 11   heart.  Not because of their lack of their foot, but because

     12:11PM 12   of something called biomechanics.  It's much harder to walk

     12:11PM 13   without a foot, even with a prosthesis, an artificial leg, and

     12:11PM 14   it puts a greater demand on their heart and a lot of times

     12:11PM 15   their heart is diseased, too, and they don't make it.

     12:11PM 16   Q.  Were you looking to the VAC to help avoid amputations?

     12:11PM 17   A.  That was the whole idea, yes, sir.

     12:11PM 18            MR. MACON:  Your Honor, this is a place or I can go

     12:11PM 19   for about fifteen or twenty more minutes.

     12:11PM 20            THE COURT:  If it would be okay.  I -- I think we've

     12:12PM 21   ordered the jury's lunch and it's not here yet.  So, if you

     12:12PM 22   could continue, that would be helpful.

     12:12PM 23            MR. MACON:  I sure can.  That will be great.

     12:12PM 24            THE COURT:  Thank you so much.

     12:12PM 25   BY MR. MACON:
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     12:12PM  1   Q.  Okay.  Well, let's talk -- Let's talk about -- Let's talk

     12:12PM  2   about one of your patients who had that situation and how you

     12:12PM  3   avoided amputation.

     12:12PM  4            MR. MACON:  Trevor could you put up Plaintiff's

     12:12PM  5   Exhibit 404, page 77.

     12:12PM  6   A.  Yes, sir.  This is not -- I'm always embarrassed when this

     12:12PM  7   is shown because this is not what a good surgeon wants to have

     12:12PM  8   a foot looking like.  You would like it to have a lot more

     12:12PM  9   toes, but this gentleman came to us in the middle of the night

     12:12PM 10   at the emergency department at University Hospital and he was

     12:12PM 11   what we call septic.  He was sick from his infection and there

     12:12PM 12   was no doubt he needed to go to the operating room but there

     12:12PM 13   was also no doubt that he wasn't going to go unless we agreed

     12:12PM 14   to only take so much of his foot.  I wanted to take all of the

     12:13PM 15   toes and use the skin to close what we call a transmetatarsal

     12:13PM 16   amputation because it would be more stable and I imagine my

     12:13PM 17   husband would probably say this, and rightfully so maybe, I'm

     12:13PM 18   a pretty stubborn person, but I lost this one.  He was -- this

     12:13PM 19   patient was more stubborn than I was and he would not consent

     12:13PM 20   and I knew I had to get him to the operating room regardless

     12:13PM 21   because of sepsis.

     12:13PM 22   Q.  Do you know what this man did for a living?

     12:13PM 23   A.  He's a truck driver and he cares for a large family.  He's

     12:13PM 24   driving his truck, a produce truck.  This is why he didn't

     12:13PM 25   want me to take those toes, and I don't know too much about
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     12:13PM  1   driving a big rig, but he said that he needed something to be

     12:13PM  2   able to powerfully step down on that clutch in order to be

     12:13PM  3   able to keep his job.  So, when I showed him this after

     12:13PM  4   surgery, he was actually pretty pleased because he still had

     12:13PM  5   something he thought he could use and then I asked -- I said,

     12:13PM  6   well, hold your horses.  Let me show you the bottom of your

     12:14PM  7   foot.

     12:14PM  8            MR. MACON:  Trevor, let's see that.  78.  Page 78.

     12:14PM  9   BY MR. MACON:

     12:14PM 10   Q.  Is that it?

     12:14PM 11   A.  Yeah.  That's it.  This was, unfortunately, the bottom of

     12:14PM 12   his foot, and in that upper right-hand photo, at the part

     12:14PM 13   directly under the big toe where it comes to a peak there, an

     12:14PM 14   apex, you can still see that there's some dark material there.

     12:14PM 15   That's tissue that needed to still be taken away, but he

     12:14PM 16   hadn't -- he hadn't signed that I could do that, so I had to

     12:14PM 17   stop, and I tried to still talk him into letting me take the

     12:14PM 18   rest of the bones from those two toes and then use that as a

     12:14PM 19   flap and he would not.

     12:14PM 20            So, since I had allowed him to dictate to me what he

     12:14PM 21   would allow because he wanted to go back and take care of his

     12:14PM 22   family, he -- he'd worked at the produce terminal down here,

     12:14PM 23   he still does, and drives one of those rigs, and he wanted to

     12:14PM 24   keep taking care of his family.  So, we -- I said let's try

     12:15PM 25   the VAC on this gentleman.

                                                      Satterfield - Direct (Macon)

                                                                        Page 3093

     12:15PM  1            MR. MACON:  And let's show page 79, Trevor.

     12:15PM  2   A.  This is within two weeks and it was -- it was really

     12:15PM  3   remarkable and -- in my eyes.  I still had one small area, I

     12:15PM  4   don't know if you can see, there's a little yellow at the top

     12:15PM  5   right adjacent to that second toe that's still there.  That's

     12:15PM  6   what we call capsule that I still had to close over, but all

     12:15PM  7   of the rest was already so healthy and such a nice -- we call

     12:15PM  8   it a soft tissue buffer.  If you think about it, it's like

     12:15PM  9   having a pillow over those bones so that the bones are

     12:15PM 10   protected once we put skin on them and that's what we did with

     12:15PM 11   this gentleman.  We put a skin graph over this now.

     12:15PM 12            MR. MACON:  Trevor would you show us 80?

     12:15PM 13   A.  There you go.  Then I was able the put him in a shoe with

     12:15PM 14   a filler and he is still driving his truck and taking care of

     12:15PM 15   his family.

     12:15PM 16   Q.  Was this an isolated case or did you find results like

     12:16PM 17   this from the VAC often?

     12:16PM 18   A.  This is not an uncommon case.

     12:16PM 19   Q.  And, Dr. Satterfield, after you saw some results like

     12:16PM 20   this, did you become an advocate for the VAC?

     12:16PM 21   A.  I did.  I did.

     12:16PM 22   Q.  And because you're in San Antonio and a podiatrist, were

     12:16PM 23   you asked to speak often on the VAC?

     12:16PM 24   A.  Yes.  I had so many patients who had been affected by it.

     12:16PM 25            THE COURT:  Mr. Macon, can I interrupt you a minute?
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     12:16PM  1            MR. MACON:  Sure.

     12:16PM  2            THE COURT:  And just ask the lawyers to come up here

     12:16PM  3   and talk to me just a second?

     12:16PM  4       (Off-the-record discussion.)

     12:17PM  5            THE COURT:  Thank you, ladies and gentlemen.  I just

     12:17PM  6   needed to clarify something with the lawyers.  And, please,

     12:17PM  7   proceed, Mr. Macon.

     12:17PM  8            MR. MACON:  Okay.

     12:17PM  9            THE COURT:  I apologize for the interruption.

     12:17PM 10            MR. MACON:  No problem.

     12:17PM 11   BY MR. MACON:

     12:17PM 12   Q.  And since you were in San Antonio and a podiatrist, were

     12:17PM 13   you asked to help train doctors and nurses who want to use the

     12:17PM 14   VAC?

     12:17PM 15   A.  I was.

     12:17PM 16   Q.  Now, were you paid for your time?

     12:17PM 17   A.  Yes.  I was compensated for my time to teach them.

     12:17PM 18   Q.  And in 2004 did you receive what, about $29,000?

     12:17PM 19   A.  In 2005.

     12:17PM 20   Q.  Okay.  And other years did you receive substantially less?

     12:17PM 21   A.  Substantially.

     12:17PM 22   Q.  Now, are you personally getting compensated at all for

     12:17PM 23   your testimony here and your preparation for this case?

     12:17PM 24   A.  Absolutely not.

     12:17PM 25   Q.  And are you -- why are you testifying now?
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     12:18PM  1   A.  People often come to the university, to the medical

     12:18PM  2   school, and seek expert witness testimonies and because we've

     12:18PM  3   had so much experience with this modality, it was a natural

     12:18PM  4   for me to do so and also I had so much personal experience, I

     12:18PM  5   had seen it help our patients and I wanted to be able to share

     12:18PM  6   that.

     12:18PM  7   Q.  And in connection with some of your speaking, have you

     12:18PM  8   come in contact with some of the speakers for BlueSky?

     12:18PM  9   A.  I have.

     12:18PM 10   Q.  Would you tell us about that experience?

     12:18PM 11   A.  It was at a conference in Philadelphia, also in 2005.

     12:18PM 12   American Professional Wound Care Association Conference.  And

     12:18PM 13   one of the speakers who represented BlueSky was there,

     12:18PM 14   Dr. Michael Miller.

     12:18PM 15   Q.  And did he attend your speech?

     12:18PM 16   A.  Well, I gave a workshop on how to use the VAC and some

     12:19PM 17   cases and how to put it on and all that and I learned later

     12:19PM 18   that he was in the room while I was doing that.

     12:19PM 19   Q.  And did you -- did you stop by and see his -- his

     12:19PM 20   presentation?

     12:19PM 21   A.  I did.  I did afterwards because I was curious and I

     12:19PM 22   recognized him as being the person who had been in my

     12:19PM 23   workshop.

     12:19PM 24   Q.  And did he say some things that surprised you?

     12:19PM 25   A.  He did.  He -- he misrepresented something that I had
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     12:19PM  1   said.

     12:19PM  2   Q.  Would you explain to the jury?

     12:19PM  3   A.  I'll be glad to.  I guess I have a little bit of a temper

     12:19PM  4   sometimes when somebody puts words in my mouth.  He said that

     12:19PM  5   even KCI's lecturer had said that there was pain associated

     12:19PM  6   with removing the dressing and to me that -- that implied that

     12:19PM  7   he meant that, like, all the patients are going to have a lot

     12:19PM  8   of pain.  That's what I took away from his message.

     12:19PM  9   Q.  And is that what you had said?

     12:20PM 10   A.  Absolutely not.

     12:20PM 11   Q.  What had you said?

     12:20PM 12   A.  I had said if there is pain, the way we get around it is

     12:20PM 13   by going through a procedure where we split the dressing and

     12:20PM 14   we inject saline to loosen the sponge or we inject into the

     12:20PM 15   sponge some lidocane and then we leave it for a while and then

     12:20PM 16   we come and we remove it.

     12:20PM 17   Q.  And based upon your experience with hundreds of patients,

     12:20PM 18   have you seen that they usually have pain with the VAC?

     12:20PM 19   A.  Very rarely.  Very rarely.  Especially diabetic foot

     12:20PM 20   patients because, remember, they can't feel that they're

     12:20PM 21   stepping on a nail.  So, that makes a big difference.

     12:20PM 22   Q.  And in addition to making oral statements that

     12:20PM 23   misrepresented what you said, did he also make a presentation

     12:20PM 24   that misrepresented?

     12:20PM 25   A.  He did.
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     12:20PM  1            MR. MACON:  Trevor, could you put up Plaintiff's

     12:20PM  2   Exhibit 405?

     12:20PM  3            THE COURT:  And, Mr. Macon, I know I've caused you to

     12:20PM  4   go back and forth.  I understand we've got the jury's lunch

     12:20PM  5   here --

     12:20PM  6            MR. MACON:  Let's don't stand between that.

     12:21PM  7            THE COURT:  Would this be a -- I realize I've broken

     12:21PM  8   your train of thought.

     12:21PM  9            MR. MACON:  That's absolutely fine, Your Honor.

     12:21PM 10            THE COURT:  Okay.  Thank you very much.  Well, we're

     12:21PM 11   going to get up for the jury, Dr. Satterfield, and let them

     12:21PM 12   have lunch.

     12:21PM 13            Ladies and gentlemen, we'll be back here at -- Let's

     12:21PM 14   see.  I'm just trying to get my bearings here.  At fifteen --

     12:21PM 15   we will come back at fifteen after one.  Fifteen after one.

     12:21PM 16   So, let's all rise for the jury.  And, Mr. Ramirez, if you

     12:21PM 17   will lead the jury out.

     12:21PM 18       (Jury out.)

     12:21PM 19            THE COURT:  Thank you, Doctor.  You may step down.

     12:21PM 20            THE WITNESS:  Thank you.

     12:21PM 21            THE COURT:  Everybody may be seated and everyone is

     12:21PM 22   excused except I'll deal with the lawyers with some issues

     12:21PM 23   that we have over the noon hour.

     12:21PM 24            MR. SADLER:  May I hand something up.

     12:21PM 25            THE COURT:  Sure.
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     12:21PM  1            MR. SADLER:  For this evening's discussion, we have

     12:22PM  2   prepared a very short reply in support of our motion for

     12:22PM  3   judgment as a matter of law.

     12:22PM  4            THE COURT:  Okay.

     12:22PM  5            MR. SADLER:  That's one plus some additional copies

     12:22PM  6   for the Court.

     12:22PM  7            THE COURT:  Okay.

     12:22PM  8            MR. SADLER:  And I've given Mr. Macon --

     12:22PM  9            MR. MACON:  He has.  May I just ask --

     12:22PM 10            THE COURT:  Do you want to take a short break?  I

     12:22PM 11   understand there are some things we need to deal with.  The

     12:22PM 12   audience is excused.  Please go ahead and do what you need to

     12:22PM 13   do.  And this is really only for the lawyers.  I just

     12:22PM 14   understood you all wanted to talk about some things about

     12:22PM 15   Dr. Chariker?

     12:22PM 16            MR. MACON:  Dr. Chariker.  Let me just ask:  Did we

     12:22PM 17   find out any more information about Ms. Herrera?

     12:22PM 18            THE COURT:  Apparently, she is fine.  As far as I

     12:22PM 19   know.  I haven't heard -- she came back.  That's all I know.

     12:22PM 20            MR. MACON:  Okay.

     12:22PM 21            THE COURT:  Okay.  Do you all want to take a short

     12:22PM 22   break, just so you know what the discussions are about.

     12:22PM 23            MS. GULDE:  When are you bringing the jury back?

     12:22PM 24            THE COURT:  Fifteen after.

     12:22PM 25            MR. SADLER:  After one.
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     12:22PM  1            THE COURT:  After one.  Fifteen after one.  Yes,

     12:22PM  2   ma'am.

     12:22PM  3            MS. GULDE:  You want to be back in here at one?

     12:22PM  4            MR. MACON:  Is that enough time do you think?

     12:22PM  5            THE COURT:  Do you think you can do it in fifteen

     12:23PM  6   minutes, the Dr. Chariker issues?

     12:23PM  7            MS. COWART:  Yes, Your Honor.

     12:23PM  8            THE COURT:  Is everybody comfortable with that?

     12:23PM  9            MR. PARTRIDGE:  Can we do it right now?

     12:23PM 10            THE COURT:  However you want to do it.  If you want

     12:23PM 11   to do it right now --

     12:23PM 12            MR. PARTRIDGE:  I'd rather get it out of the way so I

     12:23PM 13   know what I'm dealing with, Your Honor.

     12:23PM 14            THE COURT:  That's fine.  Is that okay, Ms. Gulde?

     12:23PM 15            MS. GULDE:  That's fine, Your Honor.  Sure.  If

     12:23PM 16   you're okay.

     12:23PM 17            THE COURT:  I'm okay

     12:23PM 18            MS. GULDE:  I'm okay if you're okay.

     12:23PM 19            MR. MACON:  I'm okay if you're okay.

     12:23PM 20            THE COURT:  Okay.  Everybody be seated then.  Let's

     12:23PM 21   see.  Ms. --

     12:23PM 22            MS. GULDE:  We gave it up to the Judge.

     12:23PM 23            THE COURT:  So, I think -- Ms. Gulde, you finished --

     12:23PM 24   Let's see.  Your -- Yes.  Let's see.  I've got the Chariker

     12:23PM 25   exhibits.  I'll get back to you in a minute, Ms. Gulde.  Let's
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     12:23PM  1   go ahead with Ms. Cowart and then I'll get back to you.

     12:23PM  2            MS. GULDE:  That's fine.  I have one thing to add.

     12:23PM  3            THE COURT:  Okay.  Okay, Ms. Cowart, what's your

     12:23PM  4   situation?

     12:23PM  5            MS. COWART:  Your Honor, I need to speak with you

     12:23PM  6   about four exhibits --

     12:23PM  7            THE COURT:  Yes, ma'am.

     12:23PM  8            MS. COWART:  -- in the notebook.  We can do 151 and

     12:24PM  9   152 together.  Those are slides of patients that were treated

     12:24PM 10   at Spartanberg Hospital and to my knowledge Dr. Chariker

     12:24PM 11   didn't have any hand in taking those photographs and it's not

     12:24PM 12   clear from the sparse records that we received from

     12:24PM 13   Spartanberg Hospital that he was actually involved in the care

     12:24PM 14   of those patients.

     12:24PM 15            Another witness that the defendants are going to

     12:24PM 16   call, Ms. Jeter, is going to -- she will testify that she took

     12:24PM 17   those photographs or had them taken, and there's even a

     12:24PM 18   dispute, apparently, between the two of them about who was

     12:24PM 19   actually responsible for at least one of the articles that

     12:24PM 20   bears their name and so in the past the defendants have said

     12:24PM 21   that for our witnesses to testify about photographs that they

     12:24PM 22   have taken, that they needed to be percipient witnesses.

     12:25PM 23   Presumably they means that they participated the care and the

     12:25PM 24   taking of the photographs and since there's a question about

     12:25PM 25   whether or not Dr. Chariker was involved in that, we don't
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     12:25PM  1   believe that they're relevant and we would ask that they be --

     12:25PM  2   that the defendants not be able to use those two sets of

     12:25PM  3   slides.

     12:25PM  4            THE COURT:  Okay.  Well, I think --

     12:25PM  5            MR. PARTRIDGE:  May I respond?

     12:25PM  6            THE COURT:  My rule has been that to testify about

     12:25PM  7   patients and photos, the witness needs to have participated in

     12:25PM  8   the treatment and care.  That -- so, that's the rule.

     12:25PM  9            MR. PARTRIDGE:  And, Your Honor, two things about

     12:25PM 10   that.  First of all, exhibits 151 and 152 are slide

     12:25PM 11   presentations made by Dr. Chariker on three occasions in the

     12:25PM 12   1980s.  A first presentation that was made in 1987 to the

     12:26PM 13   American College of Surgeons.  1987.  He presented all of

     12:26PM 14   those slides.  He presented those slides because those slides

     12:26PM 15   are related to a series of patients, seven patients, that he

     12:26PM 16   as a resident at Spartanberg Hospital, along with others,

     12:26PM 17   treated by employing the device that is a central issue in

     12:26PM 18   this particular case.

     12:26PM 19            THE COURT:  Well, let me just say the -- the only

     12:26PM 20   issue, Mr. Partridge, is he needs to have participated in the

     12:26PM 21   treatment.  If he did participate, he saw the pictures, he

     12:26PM 22   can -- this is what happened, I was there with the patient,

     12:26PM 23   then he can testify about it.

     12:26PM 24            MR. PARTRIDGE:  And he can --

     12:26PM 25            THE COURT:  -- that's what the rule is.
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     12:26PM  1            MR. PARTRIDGE:  And he did, Your Honor.

     12:26PM  2            THE COURT:  Okay.  And, Ms. Cowart, do you --

     12:26PM  3            MS. COWART:  Well, I question that, Your Honor,

     12:26PM  4   because, again, they produced some very sparse medical records

     12:26PM  5   of the seven patients that are the subject of the fistula

     12:26PM  6   study and his name doesn't appear in any of those records.

     12:26PM  7            MR. PARTRIDGE:  She is mixing things, Your Honor.

     12:26PM  8   It's a set of records that deal with some other patients that

     12:27PM  9   he is occasionally in those records, was participating in

     12:27PM 10   those as well.  He was amongst a group, a team of people, who

     12:27PM 11   ever single slide we're going to show involves a patient that

     12:27PM 12   Dr. Chariker participated in the treatment of that patient.

     12:27PM 13            THE COURT:  Okay.  That's his testimony.  And these

     12:27PM 14   slides he showed at the --

     12:27PM 15            MR. PARTRIDGE:  On three occasions --

     12:27PM 16            THE COURT:  -- seminars.

     12:27PM 17            MR. PARTRIDGE:  Three occasions.  1987 and 1988,

     12:27PM 18   three speeches that he gave and presented all of these slides,

     12:27PM 19   plus more.

     12:27PM 20            THE COURT:  Well, if he's testifying, you know, it

     12:27PM 21   may go to his -- to the weight of his testimony, but if he's

     12:27PM 22   testifying that he did this, he participated in the treatment

     12:27PM 23   of these patients and he can testify from firsthand knowledge

     12:27PM 24   about it, he can testify.

     12:27PM 25            MR. PARTRIDGE:  Thank you, Your Honor.
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     12:27PM  1            THE COURT:  So 151 and 152 are overruled.  So,

     12:27PM  2   that's -- that's the rule.  Mr. Partridge, you have to lay

     12:27PM  3   that foundation.

     12:28PM  4            MR. PARTRIDGE:  Correct, Your Honor.

     12:28PM  5            MS. COWART:  Then exhibit D 187, Your Honor.

     12:28PM  6            THE COURT:  Yes, ma'am.

     12:28PM  7            MS. COWART:  These are records concerning a patient

     12:28PM  8   (NAME REDACTED).

     12:28PM  9            MR. PARTRIDGE:  Your Honor, in fact, I would rather

     12:28PM 10   you take that name out of the record if we can.  We are not

     12:28PM 11   going to use D 187, Your Honor, with this witness --

     12:28PM 12            MR. MACON:  We'll stipulate that the name can be

     12:28PM 13   redacted.

     12:28PM 14            THE COURT:  The name will be stricken from the

     12:28PM 15   record.

     12:28PM 16            MR. PARTRIDGE:  We believe we have permission to use

     12:28PM 17   them but we don't need them and I just don't want to invite

     12:28PM 18   the issue, Your Honor.  It's simpler to pull them out.

     12:28PM 19            THE COURT:  The name will be redacted from the

     12:28PM 20   record.

     12:28PM 21            MS. COWART:  And are you using 240?

     12:28PM 22            MR. PARTRIDGE:  Yes, we are.

     12:28PM 23            MS. COWART:  Okay.  Your Honor, exhibit 240.  I

     12:28PM 24   believe you have it.  It's a series of photographs.

     12:28PM 25            THE COURT:  Yes, ma'am.
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     12:28PM  1            MS. COWART:  Okay.  Your Honor, these photographs

     12:28PM  2   show a herniated incision that doesn't include a fistula and

     12:29PM  3   they show treatment being done by buttons and attention

     12:29PM  4   sutures and the use of a certain type of silicone gauze in

     12:29PM  5   order to draw the wound to a close and that's not at issue in

     12:29PM  6   this lawsuit.  How this patient is treated is not relevant to

     12:29PM  7   the claims in the patent or anything in connection with

     12:29PM  8   Chariker-Jeter and, therefore, we would ask that the Court not

     12:29PM  9   permit Medela to use them with this particular witness.

     12:29PM 10            THE COURT:  Okay.

     12:29PM 11            MS. COWART:  Or any witness.

     12:29PM 12            THE COURT:  Thank you.  Mr. Partridge.

     12:29PM 13            MR. PARTRIDGE:  Your Honor, exhibit 240 is a series

     12:29PM 14   of photographs which Dr. Chariker took of a patient who had

     12:29PM 15   been in an automobile accident and a log had come off a truck

     12:29PM 16   and through the windshield and created rather serious wounds

     12:29PM 17   and this was a wound that was a very complex yet non-fistula

     12:29PM 18   wound in which the treatment included the use of his closed

     12:30PM 19   suction pressure system in combination with other modalities

     12:30PM 20   of treatment.  There were two wounds here, one in the abdomen

     12:30PM 21   and one in the stomach, one treated one way and the other

     12:30PM 22   treated with the closed suction system.  Dr. Chariker

     12:30PM 23   participated, again, in the treatment of this patient and took

     12:30PM 24   these photographs and indeed, Your Honor, you will see, as we

     12:30PM 25   get into the testimony that, in fact, the part of these
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     12:30PM  1   photographs or the parts of the wounds that are shown in these

     12:30PM  2   photographs include the use of a suction drain, the use of

     12:30PM  3   gauze, the use of inclusive dressing, the use of closed

     12:30PM  4   suction pressure treatment system to address the problems

     12:30PM  5   associated with a non-fistula wound.

     12:30PM  6            THE COURT:  Can I ask you, the -- Mr. Partridge --

     12:30PM  7            MR. PARTRIDGE:  Yes, Your Honor.

     12:30PM  8            THE COURT:  The Chariker-Jeter article talks about

     12:30PM  9   fistulas.

     12:30PM 10            MR. PARTRIDGE:  Yes, Your Honor.

     12:30PM 11            THE COURT:  I mean, that word's all over the article.

     12:31PM 12   I'm struggling a little bit --

     12:31PM 13            MR. PARTRIDGE:  I think I know where you're going,

     12:31PM 14   Your Honor.

     12:31PM 15            THE COURT:  I don't kind of know how to do that.  How

     12:31PM 16   to -- you know, because in some ways I'm -- I'm wondering if

     12:31PM 17   this is apples and oranges or apples and apples or apples and

     12:31PM 18   oranges or apples and grapes, so address that for me.

     12:31PM 19            MR. PARTRIDGE:  Yes.  I'll be happy to.  Your Honor,

     12:31PM 20   there are several different ways that one can attack a patent

     12:31PM 21   from a standpoint of its validity or as we would say

     12:31PM 22   invalidity.  Publications are not the sole basis.  The public

     12:31PM 23   use and commercial sale -- public use or on sale activity can

     12:31PM 24   invalidate a patent and the activities of Dr. Chariker in

     12:31PM 25   treating these patients at Spartanberg Hospital are both
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     12:31PM  1   public use activities, both on sale activities, stand alone,

     12:31PM  2   separate and apart from the article as prior art.

     12:31PM  3            The particular patient we're talking about now was a

     12:31PM  4   patient that was treated in 1989, early 1989 period.  The

     12:31PM  5   article that's at issue was actually written in 1987.  It

     12:32PM  6   wasn't published until 1989, and it addresses a group of seven

     12:32PM  7   patients treated from 1985 to 1987 all of whom had fistula.

     12:32PM  8   But after 1987, they didn't just simply stop using their

     12:32PM  9   system.  They used it on another group of patients and

     12:32PM 10   Dr. Chariker will testify about that group of patients and one

     12:32PM 11   of those patients was the patient that is addressed in

     12:32PM 12   Defendant's Exhibit 240, a non-fistula wound, to which he

     12:32PM 13   applied the system and produced remarkable results, and, in

     12:32PM 14   fact, what you'll find the technique that he used then is now

     12:32PM 15   a recommended technique for complex double wounds of that sort

     12:32PM 16   today including even KCI's use of the VAC which is now

     12:32PM 17   recommended some fifteen years plus later for treatment of

     12:32PM 18   wounds of that type in much the same way that Dr. Chariker and

     12:32PM 19   his team did this for this particular wound in 1989.  So,

     12:33PM 20   there is no reason that this doesn't come in.  It is separate

     12:33PM 21   evidence apart from the article itself as to the invalidity of

     12:33PM 22   these patents, and apart from the article, 1989 article,

     12:33PM 23   published in 1999, just for your reference, Your Honor, there

     12:33PM 24   is a book chapter that was published in 1990, prior to the

     12:33PM 25   critical date, that is based in part on the article but goes
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     12:33PM  1   beyond the article in what it describes and apart from all of

     12:33PM  2   those activities there's a series of presentations, three at

     12:33PM  3   least by Dr. Chariker in the United States, a fourth one in

     12:33PM  4   Italy when he was in the Navy, and a series of about seven or

     12:33PM  5   eight presentations by Dr. Jeter, each and every one of which

     12:33PM  6   stand alone as a piece of prior art that invalidates these

     12:33PM  7   patents, each and every one of these activities constitutes a

     12:33PM  8   separate piece of the prior art for purposes of this case.

     12:34PM  9   So, the focus on the article is somewhat misplaced, Your

     12:34PM 10   Honor.  It is a piece of prior art, but it is simply one among

     12:34PM 11   many pieces of prior art that relate to these activities in

     12:34PM 12   the 1985 to '89 time period and I hope that addresses the

     12:34PM 13   question that you raised.

     12:34PM 14            THE COURT:  Thank you.  Let me hear your response.

     12:34PM 15            MS. COWART:  Your Honor, I'm not going to respond to

     12:34PM 16   all the individual pieces of prior art because I'm only here

     12:34PM 17   to talk about these photographs which I believe are

     12:34PM 18   photographs of the gentleman who was the subject of exhibit

     12:34PM 19   187 that Mr. Partridge has said that they're not going to use

     12:34PM 20   and so if they're not going to use 187, I don't understand how

     12:34PM 21   they're going to be using the same pictures of the patient

     12:34PM 22   that's described there and, again, Your Honor, if you look at

     12:34PM 23   these photographs, they have nothing to do with the type of

     12:34PM 24   treatment modality that the Chariker-Jeter dictates.  There

     12:35PM 25   are buttons here.  There are sutures here.  They have nothing
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     12:35PM  1   to do with the KCI VAC and, again, nothing to do with any of

     12:35PM  2   the technology that's at issue in this lawsuit.  They'll be

     12:35PM  3   confusing to the jury because they won't understand why they

     12:35PM  4   need to look at something that if you look at one, there's no

     12:35PM  5   gauze there, there's a drain, but nothing else.  And, Your

     12:35PM  6   Honor, it's in the April 5th, 2006 deposition where

     12:35PM  7   Dr. Chariker testifies that these photographs are of the

     12:35PM  8   patient that is the subject of 187 which Mr. Partridge isn't

     12:35PM  9   going to use but -- he's not going to use it because

     12:35PM 10   Dr. Chariker was not the treating physician.  I think that

     12:35PM 11   there are 17 separate records there for this particular

     12:35PM 12   patient.  He was a resident at that time.  His name is

     12:35PM 13   referenced maybe four times throughout all of those documents.

     12:36PM 14   Dr. Tate was the treating physician for this particular

     12:36PM 15   patient and, therefore, Dr. Chariker has no firsthand

     12:36PM 16   knowledge with regard to the treatment of this patient.

     12:36PM 17            MS. GULDE:  I'm sorry, Your Honor, to jump up here.

     12:36PM 18   We've been tag teaming this.  The biggest concern I have with

     12:36PM 19   regard to these photographs is that Dr. Chariker specifically

     12:36PM 20   testified that he did not have consent from the patient to use

     12:36PM 21   these photos and I believe that's why Mr. Partridge asked that

     12:36PM 22   the name be stricken from the record because there is an issue

     12:36PM 23   about the patient's consent to these photos and we may have a

     12:36PM 24   HIPPA issue with regard to their use.

     12:36PM 25            THE COURT:  Okay.
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     12:36PM  1            MR. PARTRIDGE:  Your Honor, I suppose Mr. Macon will

     12:36PM  2   be up here next.  I think as we all know HIPPA didn't exist in

     12:36PM  3   the 1980s and it was permissible in the 1980s to use

     12:36PM  4   photographs of patients as long as they didn't show the face

     12:36PM  5   of the patient.  There is no HIPPA issue here.  It was common

     12:36PM  6   practice then to use photographs and parts of the body in

     12:36PM  7   presentations that were made at that time.  There is no HIPPA

     12:36PM  8   issue.

     12:36PM  9            With respect to Defendant's Exhibit 187, the reason

     12:37PM 10   that I'm not using it has nothing to do with whether or not it

     12:37PM 11   shows Dr. Chariker not involved on a daily basis.  He was

     12:37PM 12   involved with this patient.  The reason it was used in his

     12:37PM 13   deposition and the reason we contemplated using it in his

     12:37PM 14   deposition is that it enabled him to identify precisely the

     12:37PM 15   date when they installed the closed suction wound drainage

     12:37PM 16   system of this invention.

     12:37PM 17            I don't need to get the precise date.  Dr. Chariker

     12:37PM 18   will testify that he was the chief resident at the time, which

     12:37PM 19   means he is responsible for other residents and has some

     12:37PM 20   supervisory authority at the time over other residents.  He

     12:37PM 21   was involved with this patient.  He was chief resident from

     12:37PM 22   July of 1988 through June of 1989 before he returned to the

     12:37PM 23   Navy to fulfill his commitment.  That enables him to fix the

     12:37PM 24   date and for that reason and that reason only I'm dispensing

     12:38PM 25   with Defendant's Exhibit 187 because I just don't want to end
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     12:38PM  1   up spending a lot of time debating about HIPPA and the like.

     12:38PM  2   I don't think it's relevant, but I don't need it in order to

     12:38PM  3   place the date here.

     12:38PM  4            THE COURT:  Now, let me just ask:  There are

     12:38PM  5   separate -- several different kinds of treatment provided to

     12:38PM  6   this injured person, right?  I mean, it was not just a -- not

     12:38PM  7   sort of a VAC treatment, but there were -- I see stitches and

     12:38PM  8   all sorts of other kinds of treatment that apparently were --

     12:38PM  9            MR. PARTRIDGE:  Your Honor, do you have the exhibit

     12:38PM 10   in front of you?

     12:38PM 11            THE COURT:  I do.

     12:38PM 12            MR. PARTRIDGE:  If you turn, for example, to page --

     12:38PM 13   if you turn to page 281, you'll see two tubes coming in from

     12:38PM 14   the top.

     12:38PM 15            THE COURT:  Let's see.  Wait.  281.

     12:38PM 16            MS. COWART:  He means 240.007, Your Honor.

     12:39PM 17            THE COURT:  240.007.

     12:39PM 18            MR. PARTRIDGE:  Yeah.  I don't have those page

     12:39PM 19   numbers, Your Honor.

     12:39PM 20            THE COURT:  Okay.

     12:39PM 21            MR. PARTRIDGE:  And you'll see two tubes coming in.

     12:39PM 22   Those -- those tubes, and now I'm providing the discovery that

     12:39PM 23   my opponent didn't take in the deposition and telling you

     12:39PM 24   about the testimony --

     12:39PM 25            THE COURT:  Well, I just need to understand this.
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     12:39PM  1            MR. PARTRIDGE:  There are two tubes coming in.  All

     12:39PM  2   of this is covered by inclusive dressing.  The drains that are

     12:39PM  3   attached to those tubes are surrounded by saline soaked gauze

     12:39PM  4   to protect the bowels that are exposed, the bowels themselves

     12:39PM  5   are covered with a sheet of material to protect them from

     12:39PM  6   being penetrated during the course of this treatment.  So,

     12:39PM  7   what we have here is a combination of gauze, a covering for

     12:40PM  8   the bowels to protect them, the drain, the tubes, and suction

     12:40PM  9   applied at the pressures that Dr. Chariker had used for his

     12:40PM 10   other patients.  This is a closed suction wound drainage

     12:40PM 11   system consistent with his system.

     12:40PM 12            At the top of -- you can't see it in this particular

     12:40PM 13   photograph, but at the top of this is another part of the

     12:40PM 14   wound higher up in the chest cavity.  If you go to the first

     12:40PM 15   photograph, Your Honor, this wound as it began to close under

     12:40PM 16   Dr. Chariker's closed suction wound drainage system, it got to

     12:40PM 17   the point they were able to employ some stitches with buttons

     12:40PM 18   to begin to close the wound and what they did when they did

     12:40PM 19   that was overlay this whole system with the closed suction

     12:40PM 20   wound drainage system so it was a combination at this point of

     12:40PM 21   techniques to close the wound, so they started with closed

     12:40PM 22   suction wound drainage and as the wound improved and healed

     12:41PM 23   and began to close, they evolved it into this kind of a

     12:41PM 24   treatment where they used a combination of systems in order to

     12:41PM 25   treat the healing of the wound all of which is highly relevant
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     12:41PM  1   to this case and the reason they're raising such a fuss about

     12:41PM  2   this is because it clearly demonstrates the scope of the

     12:41PM  3   system Dr. Chariker had developed prior to the alleged

     12:41PM  4   invention of Dr. Argenta and Dr. Morykwas.

     12:41PM  5            THE COURT:  Okay.

     12:41PM  6            MS. COWART:  Your Honor, we're raising such a fuss

     12:41PM  7   about it because we want to make sure that everybody is on the

     12:41PM  8   same playing field.  I think that's what Mr. Sadler is already

     12:41PM  9   apt to say, everybody needs to play by the same rules.

     12:41PM 10   Mr. Partridge did a lot of "they", "they" did this, "they" did

     12:41PM 11   that, but the person who is going to be on the witness stand

     12:41PM 12   is Dr. Chariker and if he's going to testify about the

     12:41PM 13   photographs, then we want some assurance that he applied all

     12:41PM 14   of the systems that we see there and that he's not bringing in

     12:42PM 15   photographs that somebody else brought in and, again, Your

     12:42PM 16   Honor, there's just a very short period of time in those

     12:42PM 17   records that were provided through Dr. Tate where

     12:42PM 18   Dr. Chariker's name is even referenced, so it does not seem

     12:42PM 19   clear that he was doing a whole lot of treatment for this

     12:42PM 20   particular patient.

     12:42PM 21            THE COURT:  Okay.  Well, last, just -- is

     12:42PM 22   Dr. Chariker going to get up here and say that he supervised

     12:42PM 23   this treatment, that it was part of, you know, his job as head

     12:42PM 24   of residency, I can't remember how you said it, and he was

     12:42PM 25   supervising this, he was the one making the decisions to do
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     12:42PM  1   this and monitor the treatment?

     12:42PM  2            MR. PARTRIDGE:  He participated on the team and, in

     12:42PM  3   fact, because he had developed this system and was the person

     12:42PM  4   along with Dr. Jeter who knew most about it actually

     12:42PM  5   recommended to Dr. Tate, the attending physician, this system

     12:42PM  6   be used on this particular patient, so he was involved in the

     12:43PM  7   treatment decisions.  He wasn't involved on a daily basis, and

     12:43PM  8   if we want to go through the notes about treatment, you do

     12:43PM  9   find Dr. Chariker's name showing up on the various notes that

     12:43PM 10   Dr. Tate wrote about this particular patient.  Dr. Chariker

     12:43PM 11   then took all of these photographs to document what their

     12:43PM 12   group was doing in connection with the treatment of this

     12:43PM 13   patient.  Almost all of these complex wounds are the type that

     12:43PM 14   we're dealing with here, Your Honor, are not single

     12:43PM 15   physician-type wounds.  They are complicated.  They involve a

     12:43PM 16   team of doctors and nurses working on those wounds and that's

     12:43PM 17   what Dr. Chariker will testify about.  He has personal

     12:43PM 18   knowledge of this and participated in this treatment.

     12:43PM 19            THE COURT:  I'm going to let him testify.  I don't

     12:43PM 20   want -- if I become very uncomfortable with this, I could

     12:43PM 21   strike his testimony.

     12:43PM 22            MR. PARTRIDGE:  Fair enough, Your Honor.

     12:43PM 23            THE COURT:  I don't know how else to do it, I've

     12:43PM 24   tried to give -- because all of you are such good lawyers,

     12:44PM 25   I've tried to give you some leeway.  But I want you to know if
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     12:44PM  1   my discomfort level grows to much, I may just have to strike

     12:44PM  2   this.

     12:44PM  3            MR. PARTRIDGE:  Understood.

     12:44PM  4            MS. COWART:  Can we just ask that Mr. Partridge lay

     12:44PM  5   the foundation for all of this supervisory work that

     12:44PM  6   Dr. Chariker did before any of these photographs go up on the

     12:44PM  7   screen?

     12:44PM  8            THE COURT:  I think that's an appropriate request.

     12:44PM  9            MR. PARTRIDGE:  And, Your Honor, the last thing I

     12:44PM 10   think is the issue raised by Ms. Gulde and I refer to the

     12:44PM 11   deposition of Dr. Mark Chariker some two months ago on April

     12:44PM 12   5th, 2006, and to deposition exhibit --

     12:44PM 13            THE COURT:  Before, remind me, what exhibit are we on

     12:44PM 14   now?

     12:44PM 15            MR. PARTRIDGE:  This is the patient 417 that was

     12:44PM 16   treated by Dr. Chariker, the photographs of the patient --

     12:44PM 17            THE COURT:  Oh, 417.

     12:44PM 18            MS. GULDE:  D 417, Your Honor.

     12:44PM 19            THE COURT:  We're back to -- Okay.

     12:44PM 20            MR. PARTRIDGE:  And, Your Honor, in deposition

     12:44PM 21   exhibit 1219, a presentation made by Dr. Mark Chariker on

     12:45PM 22   March 17th, 2005, on his closed wound suction system, the

     12:45PM 23   photographs that are identified in exhibit D 417 are all

     12:45PM 24   included in that presentation and all were produced to the

     12:45PM 25   plaintiffs, Your Honor.
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     12:45PM  1            MS. GULDE:  Your Honor, it still has not been marked

     12:45PM  2   as a trial exhibit, but I want to set that issue aside for a

     12:45PM  3   moment because I think this whole discussion we just had

     12:45PM  4   about -- what was that last exhibit number?  D 240 illustrates

     12:45PM  5   the real problem with the use of these photographs.

     12:45PM  6   Mr. Partridge talked about the issue that a public use of a

     12:45PM  7   device can be prior art to a patent if it's used prior to what

     12:45PM  8   they call the critical date of the patent which in this case

     12:45PM  9   is sometime in 1990.  All they have, all the defendants have

     12:45PM 10   to show Dr. Chariker's use of his system where they say he was

     12:45PM 11   the first inventor of the VAC is the article that you've seen

     12:46PM 12   with the seven patients, the chapter -- the book chapter that

     12:46PM 13   Mr. Partridge referred to that is the same seven patients, all

     12:46PM 14   of whom had fistulas, and this one series of photographs from

     12:46PM 15   this one man.  That's extent of their documentation, of

     12:46PM 16   Dr. Chariker's use of his system, and so what they're trying

     12:46PM 17   to do with these pictures that are in D 417 is show a much,

     12:46PM 18   much later in time use by Dr. Chariker of this system on a

     12:46PM 19   non-fistula patient, apparently a child and a child's skull

     12:46PM 20   with some presumably dramatic healing results.  The jury is

     12:46PM 21   going to be completely confused about that, Your Honor.  If

     12:46PM 22   it's public use prior to Dr. Argenta's patent, that could

     12:46PM 23   invalidate his patent.  Dr. Chariker's use of the same system

     12:46PM 24   years later on another patient when he has never used the

     12:46PM 25   BlueSky Versatile 1 system has no relevance and it will be --
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     12:46PM  1   it will be really, frankly, confusing to the jury.

     12:47PM  2            THE COURT:  Okay.  Thank you.  Mr. Partridge.

     12:47PM  3            MR. PARTRIDGE:  Well, Your Honor, we have heard much

     12:47PM  4   ado from quackery to no one gave a care about what was being

     12:47PM  5   done by Dr. Chariker and others in the 80s.  We've heard all

     12:47PM  6   about that.  We were very patient as we sat through listening

     12:47PM  7   to Dr. Argenta espouse on how many things were of that ilk,

     12:47PM  8   Your Honor, and heard talk about how this invention didn't

     12:47PM  9   amount to much and why wasn't it commercialized and in use.

     12:47PM 10   We've heard all that evidence thus far.  This is in response

     12:47PM 11   to that.  Dr. Chariker has used this system for over -- almost

     12:47PM 12   twenty -- over twenty years now, has used the system with nary

     12:47PM 13   change in the system over that period of time.  This is

     12:47PM 14   relevant because they opened the door to all of this, number

     12:47PM 15   one, and, number two, it's relevant to establishing that there

     12:47PM 16   are, indeed, alternatives to the VAC today that work quite

     12:48PM 17   effectively and indeed Dr. Chariker prefers his system over

     12:48PM 18   the VAC for his own reasons and he used it on this particular

     12:48PM 19   patient, has used it for twenty years on patients, and I think

     12:48PM 20   we need to get this evidence in both in terms of

     12:48PM 21   non-infringing alternatives, because this is the same system

     12:48PM 22   he used prior to the filing of these patent applications, as

     12:48PM 23   well as address the big door they opened with respect to their

     12:48PM 24   various characterizations of his invention over the years.

     12:48PM 25            One of the things you're going to hear when they do
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     12:48PM  1   their cross-examination of Dr. Chariker is an issue that they

     12:48PM  2   raised over and over again in his deposition about you said

     12:48PM  3   this was revolutionary back then and they were all over him

     12:48PM  4   about why he called it revolutionary.

     12:48PM  5            Well, Your Honor, this was -- it was revolutionary

     12:48PM  6   back then and he has used it for twenty years and this little

     12:49PM  7   girl who lost the top half of -- who lost her entire scalp due

     12:49PM  8   to a dog bite as he tried to -- as they removed the scalp from

     12:49PM  9   the stomach of the dog and tried to reattach it and the

     12:49PM 10   reattachment didn't work, he used his system to heal that

     12:49PM 11   little girl, the same way he's been using it for twenty years.

     12:49PM 12   This is an alternative.  He has used it since before the

     12:49PM 13   invention.  It is clearly something that's had remarkable

     12:49PM 14   success and addresses the big wide door they opted to open.

     12:49PM 15            THE COURT:  Let me ask you, Dr. Chariker does not use

     12:49PM 16   the Versatile 1.  Did I understand that?

     12:49PM 17            MR. PARTRIDGE:  He uses his system.  He uses the

     12:49PM 18   Versatile 1 pump, but not the Versatile 1 kits.  He has never

     12:49PM 19   used their kits.  He uses off the shelf gauzes and the like

     12:49PM 20   just as he did twenty years earlier.  Now, I think BlueSky

     12:50PM 21   would say, and this may be part of their argument, that their

     12:50PM 22   kits are similar -- the same, they probably argue, as

     12:50PM 23   Dr. Chariker has been using for twenty years.  That's their

     12:50PM 24   argument.  The only difference being the use of Adaptec in the

     12:50PM 25   case of Dr. Chariker which, by the way, was disclosed in his

                                                                        Page 3118

     12:50PM  1   1990 book chapter which he has used since 1990 as an

     12:50PM  2   alternative to some of the gauze that he uses.  So, no

     12:50PM  3   difference in what he has done over the period of time.  I

     12:50PM  4   think BlueSky would argue that while Dr. Chariker doesn't use

     12:50PM  5   our kits, our kits are like what Dr. Chariker has used and

     12:50PM  6   indeed they call the bulk of their sales or what they call the

     12:50PM  7   Chariker-Jeter kit, not designed -- put together by doctors

     12:50PM  8   Chariker or Jeter, they allowed them to use their -- their

     12:50PM  9   names in association with a kit that used, basically, the same

     12:50PM 10   materials they use.  So, it has a relationship to the

     12:51PM 11   Versatile 1 system not because Dr. Chariker uses the Versatile

     12:51PM 12   1 system but because the gauzes and the like that he uses are

     12:51PM 13   essentially the same as the Versatile 1.

     12:51PM 14            THE COURT:  Does Dr. Chariker specialize in wound

     12:51PM 15   healing or is he sort of a general surgeon?  What's --

     12:51PM 16            MR. PARTRIDGE:  He is a plastic surgeon, Your Honor,

     12:51PM 17   who specializes in complex wounds.  He spends about I think

     12:51PM 18   40%  or so of his time in pediatrics dealing with complicated

     12:51PM 19   wounds in that environment.  He deals with reconstructive

     12:51PM 20   surgery for adults that involves both complex wounds and

     12:51PM 21   another kinds of problems and a small percentage of his time

     12:51PM 22   has dealt with cosmetic, plastic surgery.  I think that's

     12:51PM 23   somewhere in the area of 10% or so of his practice.

     12:51PM 24            THE COURT:  And so D 417 is -- you're saying this is

     12:52PM 25   the example of what he --
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     12:52PM  1            MR. PARTRIDGE:  Yes.

     12:52PM  2            THE COURT:  -- does today and this is a -- this shows

     12:52PM  3   in your opinion that he's doing wound care that he's done all

     12:52PM  4   along that does not infringe.

     12:52PM  5            MR. PARTRIDGE:  Exactly, Your Honor.

     12:52PM  6            THE COURT:  Okay.  Yes, ma'am.

     12:52PM  7            MS. GULDE:  Your Honor, I mean, you keep questioning

     12:52PM  8   what the jury has to decide and Mr. Partridge alluded to it is

     12:52PM  9   whether BlueSky is doing exactly what Dr. Chariker was doing

     12:52PM 10   back in 1989 and 1990.  Okay?  And what they're trying to do

     12:52PM 11   with these photos, it's -- it's apparent that what they're

     12:52PM 12   doing now is very much like what's done with the VAC.  Okay?

     12:52PM 13   It's not apparent what Dr. Chariker was doing back then was

     12:52PM 14   the same as what Dr. Argenta's patent described.  That's hotly

     12:52PM 15   disputed.  What they're trying to do is use some photographs

     12:52PM 16   that look like what the VAC looks like what they VAC is used

     12:52PM 17   for now, that Dr. Chariker has done with his own system, not

     12:53PM 18   with the BlueSky system, and say, therefore, Dr. Chariker must

     12:53PM 19   have been doing back then the same type of stuff or at least

     12:53PM 20   create that impression in the jury's mind.  It's incredibly

     12:53PM 21   misleading.  It's not relevant to the prior art determination

     12:53PM 22   that Dr. Chariker is here to address.

     12:53PM 23            THE COURT:  What about that non-infringing --

     12:53PM 24            MR. PARTRIDGE:  Alternative.

     12:53PM 25            THE COURT:  -- alternative.  What about that?
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     12:53PM  1            MS. GULDE:  Your Honor, the -- the Chariker system,

     12:53PM  2   what our argument on non-infringing alternatives and what Dr.

     12:53PM  3   -- or Mr. Malackowski testified to on the stand, was that we

     12:53PM  4   acknowledge, everyone at KCI acknowledges there are

     12:53PM  5   alternative systems out there that KCI is competing against,

     12:53PM  6   but our position on that is that and has been that BlueSky

     12:53PM  7   only charges KCI customers.  That's why we're entitled to all

     12:53PM  8   of their sales.  It doesn't have to do with how many other

     12:53PM  9   people KCI competes with.  That's really a red herring.

     12:53PM 10            MR. PARTRIDGE:  They have never acknowledged that the

     12:54PM 11   alternative includes a closed suction wound drainage system.

     12:54PM 12   They want to talk about alternatives as though they are wet

     12:54PM 13   gauze and the like as opposed to acknowledging the

     12:54PM 14   alternative.

     12:54PM 15            MS. GULDE:  Your Honor, for it to be a non-infringing

     12:54PM 16   alternative, one more thing since he raised it, it has to be

     12:54PM 17   something that's marketed.  There's no evidence Dr. Chariker

     12:54PM 18   is out their marketing his system separate and apart from what

     12:54PM 19   BlueSky is doing.  He's not used the BlueSky system to let him

     12:54PM 20   talk what he's done outside of the scope of the product at

     12:54PM 21   issue in this litigation is not relevant and I believe, Your

     12:54PM 22   Honor, it will be incredibly misleading to the jury.

     12:54PM 23            THE COURT:  Let me think about this for the next

     12:54PM 24   twenty minutes.  I'm glad we didn't wait for fifteen.

     12:54PM 25            MR. PARTRIDGE:  Your Honor, I have another issue
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     12:54PM  1   related to Dr. Chariker, if I may.

     12:54PM  2            THE COURT:  Okay.

     12:54PM  3            MR. PARTRIDGE:  We have, as we talked last week,

     12:54PM  4   arranged and everyone here has been very helpful to us, to use

     12:54PM  5   a camera during the demonstration?

     12:54PM  6            THE COURT:  Right.

     12:54PM  7            MR. PARTRIDGE:  Your Honor, may I approach a little

     12:54PM  8   bit?

     12:54PM  9            THE COURT:  Yes.

     12:54PM 10            MR. PARTRIDGE:  We have a table and Kevin has looked

     12:55PM 11   at all of this, that we would like to place right about here

     12:55PM 12   so he can do his demonstration and the camera will actually

     12:55PM 13   come over his shoulder so they can see on their screens

     12:55PM 14   exactly what he is demonstrating and before I did that, Your

     12:55PM 15   Honor, I wanted to make sure that you were okay with the

     12:55PM 16   witness coming here solely for the purpose of doing that

     12:55PM 17   demonstration.  Then, of course, he'll return to his seat.

     12:55PM 18            MR. MACON:  May I ask --

     12:55PM 19            THE COURT:  I'm okay with that.  Everybody clear

     12:55PM 20   about what's being done here?

     12:55PM 21            MR. MACON:  That's the first I saw it.  I thought he

     12:55PM 22   was going to do it up here.  I didn't realize he was

     12:55PM 23   getting --

     12:55PM 24            THE COURT:  At a break, we'll show how it's going to

     12:55PM 25   be done.
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     12:55PM  1            MR. MACON:  May I ask a just a quick timing question?

     12:55PM  2            THE COURT:  Yes

     12:55PM  3            MR. MACON:  What time are we ending jury today and

     12:55PM  4   starting the motions?

     12:55PM  5            THE COURT:  We'll have to end jury today about 5:15.

     12:55PM  6   Ms. Herrera, she goes to close and then tomorrow we'll go

     12:55PM  7   late.

     12:55PM  8            MR. MACON:  Great.  And I want to just remind the

     12:55PM  9   Court that we -- or tell the Court we not only have the motion

     12:55PM 10   for directed verdict tonight we have motions directed at one

     12:55PM 11   of their experts Dr. Hopf.

     12:55PM 12            THE COURT:  We have a long evening it looks like.

     12:56PM 13            MR. MACON:  Although we have the Dave Tumey -- we

     12:56PM 14   have the slippery slope Dave Tumey motion, too.

     12:56PM 15            THE COURT:  Okay.

     12:56PM 16            MR. PARTRIDGE:  Given that we're now going to end at

     12:56PM 17   5:15, Your Honor, Dr. Chariker has rearranged a patient for

     12:56PM 18   tomorrow afternoon to do the patient on sometime on Friday, so

     12:56PM 19   he can stay in the morning, but he needs to catch a 1:15

     12:56PM 20   flight and I had assumed we would be going until 6:00 or so

     12:56PM 21   tonight.  It will make it tight, but I think if we all

     12:56PM 22   cooperate, we can get this done and get him out of here by

     12:56PM 23   11:30 or so.  But the point is, Your Honor, I know the

     12:56PM 24   plaintiffs have something that they want to get in through

     12:56PM 25   Ms. Satterfield and we've spent a lot of time talking about
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     12:56PM  1   growing up here, there, and everywhere, if we can get to the

     12:56PM  2   point and move on so --

     12:56PM  3            THE COURT:  You've got, what, another fifteen or

     12:56PM  4   twenty minutes?

     12:56PM  5            MR. MACON:  That's right, Your Honor.  Part of the

     12:56PM  6   time today, as the Court knows, the various interruptions

     12:56PM  7   happened with -- she was interrupted about seven times.

     12:57PM  8            MR. PARTRIDGE:  I agree.

     12:57PM  9            THE COURT:  So then after that's over, then you're

     12:57PM 10   going to -- we'll take a short break, after everybody does

     12:57PM 11   cross-examination, you'll rest pending the opportunity to call

     12:57PM 12   Dr. Orgill.

     12:57PM 13            MR. MACON:  And the deposition on written questions.

     12:57PM 14            THE COURT:  And the deposition on written questions.

     12:57PM 15   You will rest pending that.

     12:57PM 16            MR. MACON:  Right.

     12:57PM 17            THE COURT:  And then I'll say I'll hear the Rule 50

     12:57PM 18   motions, then -- at the end of the day, so we can keep going

     12:57PM 19   and so then we'll start the case and who is -- Dr. Jeter your

     12:57PM 20   first witness?

     12:57PM 21            MR. PARTRIDGE:  Dr. Chariker.

     12:57PM 22            THE COURT:  Dr. Chariker?

     12:57PM 23            MR. PARTRIDGE:  Yes, Your Honor.

     12:57PM 24            THE COURT:  Thank you.  You've got fifteen minutes,

     12:57PM 25   guys.
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     12:57PM  1            MR. MACON:  Thank you.

     12:57PM  2            THE COURT:  Thank you.  I'm a sole of generosity

     12:57PM  3   here.  Thank you.

              4       (Recess.)
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      1:05PM 1       (Open court, jury present)

      1:22PM 2            THE COURT:  Thank you so much.  Please be seated.

      1:22PM 3  And Dr. Satterfield, please come back to the stand.

      1:22PM 4            Okay.  Thank you so much, Mr. Macon.

      1:22PM 5            MR. MACON:  Your Honor, I didn't thank you for the

      1:22PM 6  diet you put us on.  I really appreciate that.

      1:22PM 7            THE COURT:  Well, I know it will work well for all

      1:22PM 8  of us.

      1:22PM 9            MR. MACON:  Thank you, Your Honor.

      1:22PM10  BY MR. MACON:

      1:22PM11  Q.  Dr. Satterfield, let's take us back.  You're in a meeting

      1:22PM12  in Philadelphia, you've just heard BlueSky, Dr. Michael Miller

      1:23PM13  misrepresent what you said.  Now, did he put up some charts

      1:23PM14  that misrepresented things?

      1:23PM15  A.  He did, yes.

      1:23PM16  Q.  Okay.  Trevor, let's go to Plaintiff's Exhibit 405, Page

      1:23PM17  1.  And is this a reproduction of one of his charts or one

      1:23PM18  page of his chart?

      1:23PM19  A.  It is, yes.

      1:23PM20  Q.  And is there something specifically on this page that you

      1:23PM21  found to be misrepresentative?

      1:23PM22  A.  I thought that the issue with the cost of dressings

      1:23PM23  supplies was -- that was a good word -- misrepresentative.

      1:23PM24  And I took issue with that.

      1:23PM25  Q.  Would you explain to the jury why the line called "cost of
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      1:23PM 1  dressing supplies" misrepresented what you knew to be the

      1:23PM 2  fact?

      1:23PM 3  A.  Well, because when we treat something, we certainly are

      1:23PM 4  aware of the cost of one -- say, one dressing.  But if I have

      1:23PM 5  two dressings and they don't belong to either of these

      1:24PM 6  products -- but just, you know, two different dressings and

      1:24PM 7  one costs $10 and I use four of them to get something healed,

      1:24PM 8  so I've spent $40, and this one costs a dollar, but I have to

      1:24PM 9  use a thousand of them to get something healed, then obviously

      1:24PM10  the fact that one cost a dollar and one cost ten is

      1:24PM11  misrepresentative if I said, this one's cheaper, because it's

      1:24PM12  not the dressings that matter.  It's what it takes to heal

      1:24PM13  that matters.

      1:24PM14  Q.  And was -- has it been your experience that in terms of

      1:24PM15  cost of healing, that the VAC is very cost effective?

      1:24PM16  A.  Very much so.

      1:24PM17  Q.  Thank you.  Now, Trevor, let's go to the second page.  And

      1:24PM18  on this second page of Dr. Miller's presentation was something

      1:24PM19  that you found to be misrepresenting?

      1:24PM20  A.  Well, I did.  It just didn't make sense to me because it

      1:24PM21  was not our experience.  And that was the service for

      1:25PM22  consumer.  And it said that the service with the VAC was

      1:25PM23  previously very poor and now better, and why?  And to me, that

      1:25PM24  inferred something nefarious going on.  But, again, I work at

      1:25PM25  a county hospital, and my patients don't have fancy insurance,
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      1:25PM 1  and they are paying pennies on the dollar for what they get.

      1:25PM 2  And yet, our representatives have come out at all hours of the

      1:25PM 3  night and day to bring us things that we needed when we had a

      1:25PM 4  difficult wound to treat.

      1:25PM 5  Q.  When you say the representatives, the representatives of

      1:25PM 6  Kinetic Concepts?

      1:25PM 7  A.  That's right.

      1:25PM 8  Q.  And so have you found the service to be poor?

      1:25PM 9  A.  Not at all.

      1:25PM10  Q.  Let's go to Page 3, Trevor.  And was there something on

      1:25PM11  this third page that you found to be misrepresenting?

      1:25PM12  A.  And again, this is the last category there regarding the

      1:25PM13  pain.  And that has not been my experience, that pain and

      1:26PM14  tissue injury are frequent at all.

      1:26PM15  Q.  Thank you.  Now, let's talk about two other issues.  You

      1:26PM16  have had experience with the VAC as a prescribing doctor, but

      1:26PM17  have you also had personal experience with the VAC?

      1:26PM18  A.  I have.

      1:26PM19  Q.  Would you explain?

      1:26PM20  A.  It's not the typical thing, but I mentioned that I had an

      1:26PM21  illness in my past and had some complications.  And I had an

      1:26PM22  abdominal surgery, and I got an infection in the hospital.

      1:26PM23  And it was something with a name, you know, 18 pages long.

      1:26PM24  It's something called methicillin resistant staphorious.  And

      1:26PM25  it's very bad bug to get.  And it required many surgeries.
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      1:26PM 1  Q.  What was -- I'm sorry to bother you.  What does that mean

      1:26PM 2  when it says resistant?

      1:26PM 3  A.  That means that antibiotics don't always work against it.

      1:26PM 4  And I was fortunate that there was one that would work.  But

      1:27PM 5  so much damage had been done to the tissue that I had to have

      1:27PM 6  it removed.  And when I say I had to have it removed, I lost

      1:27PM 7  my whole abdominal wall, muscles, skin, some fat, which I

      1:27PM 8  didn't miss, but all the way down through to organs.  And I

      1:27PM 9  had a wound that was over a foot long.

      1:27PM10  Q.  You had a wound that was a foot long.  And when you say

      1:27PM11  lost it.  We see pictures -- I haven't seen mine in years.

      1:27PM12  But we see pictures of people with a six-pack.  And you're

      1:27PM13  saying those muscles that you see there, they were cut out?

      1:27PM14  A.  Yes, sir.

      1:27PM15  Q.  Okay.  And is that pretty significant?

      1:27PM16  A.  It was -- it was horrible.  It was horrible to wake up

      1:27PM17  from the anesthesia.  And I asked to see the wound, and it was

      1:27PM18  devastating to see that, and know what I was facing.

      1:27PM19  Q.  And as a doctor with experience, what did you tell your

      1:27PM20  doctor?

      1:27PM21  A.  Well, I knew I was going to have to have antibiotics for a

      1:28PM22  very long time.  And I knew I had a wound that it had been

      1:28PM23  represented to me that it would take up to six months to heal.

      1:28PM24  And I needed to get back to work.  I was afraid I'd lose my

      1:28PM25  job if I didn't get back to work.  And so I asked for a PICC
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      1:28PM 1  line, which is a special way to get antibiotics in so they

      1:28PM 2  don't have to continually stick you.  I don't like needles

      1:28PM 3  either.  And I asked for a Wound VAC and I got it.

      1:28PM 4  Q.  And when you say you got it, did you get it in the

      1:28PM 5  hospital, or did you get it at home?

      1:28PM 6  A.  No.  When I left the hospital, because there were more

      1:28PM 7  surgeries to take out more tissue -- when I left the hospital

      1:28PM 8  and went home, home health nurse came to my house.  And there

      1:28PM 9  was a knock at my door.  And my husband went and opened it,

      1:28PM10  and there was my rep who takes care of my patients at

      1:28PM11  University Hospital.

      1:28PM12  Q.  From KCI?

      1:28PM13  A.  From KCI.  Who brought it to me.  Debbie Way.

      1:28PM14  Q.  And so what happened?  Did she show the nurse how to put

      1:29PM15  it on?

      1:29PM16  A.  Well, she stood by the bed while the nurse -- she pointed

      1:29PM17  to each component of it, and the nurse would open it up.  And

      1:29PM18  Debbie would point to where it would go and assist her in that

      1:29PM19  way.  But Debbie didn't do hands on, no.

      1:29PM20  Q.  Okay.  For several years you've been advocating and

      1:29PM21  putting your patients on the VAC.  How was it?

      1:29PM22  A.  It was -- you know, I was actually kind of curious because

      1:29PM23  I had been using it for all of these years, and I knew what it

      1:29PM24  could do.  And it was interesting.  When all of this huge

      1:29PM25  sponge was put in me, and usually for my patients, you know, I
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      1:29PM 1  use a sponge that may be, the largest, about like this.  And

      1:29PM 2  when the vacuum went on, it felt a little odd.  It didn't

      1:29PM 3  hurt.  But it felt -- well, have you ever had -- if you've had

      1:29PM 4  a patient in your own family, or if you've ever had an

      1:29PM 5  abdominal surgery, and you see people walking around the

      1:29PM 6  hospital with a pillow, you know, against themselves, to kind

      1:30PM 7  of hold themselves in, that's what it felt like.  It felt like

      1:30PM 8  I was being protected.  I had something protected there.

      1:30PM 9  Q.  And how effective was it?

      1:30PM10  A.  Well, I was back at work with a healed wound in two and a

      1:30PM11  half months.

      1:30PM12  Q.  And did you -- did you get the big one, or did you get the

      1:30PM13  small, little VAC Freedom?

      1:30PM14  A.  I had a little VAC Freedom that when I would go out to my

      1:30PM15  doctor's appointments or I got to where I could go to the book

      1:30PM16  store and things like that, I would just wear it over my

      1:30PM17  shoulder like a purse.

      1:30PM18  Q.  And would it continue to operate, continue in operation,

      1:30PM19  healing?

      1:30PM20  A.  24 hours a day.

      1:30PM21  Q.  How did your own personal experience using the VAC -- how

      1:30PM22  did that make you with respect to what you prescribed and what

      1:30PM23  you told patients?

      1:30PM24  A.  Well, I'm a person of great faith.  And I think things

      1:30PM25  happen for a reason.  And I think maybe this may have happened
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      1:30PM 1  because I'm able to relate better to my patients.  You know,

      1:30PM 2  if somebody was reluctant about something, I could say, look,

      1:30PM 3  now, I've done this, and I could explain to them what it's

      1:30PM 4  like, what it feels like, how to take care of it and that sort

      1:31PM 5  of thing.

      1:31PM 6  Q.  Thank you.  Let's talk about a last issue.  There have

      1:31PM 7  been some talk that the VAC's too expensive.  The people who

      1:31PM 8  come to the Texas Diabetic Institute, do they generally have

      1:31PM 9  money or insurance?

      1:31PM10  A.  No, sir.

      1:31PM11  Q.  And do you have to get -- do you have to get therapies

      1:31PM12  approved at the Texas Diabetic Institute?

      1:31PM13  A.  I fill out a form on most everything that I want to do.

      1:31PM14  There's a committee that approves things, because we're

      1:31PM15  spending taxpayer money.  So we have to prove that it's

      1:31PM16  something that is well -- money that's well spent.

      1:31PM17  Q.  And when you recommend therapies such as the VAC, do you

      1:31PM18  tell -- when it goes up through the system, does it explain

      1:31PM19  why this can be cost effective to help treat patients?

      1:31PM20  A.  If I understand your question correctly, yes, we have to

      1:31PM21  illustrate that the use of something is better than the status

      1:32PM22  quo, even though it might be more expensive, such as the

      1:32PM23  illustration about the dressings that I used.

      1:32PM24  Q.  And is that -- is that what you tell -- is that what you

      1:32PM25  tell the administration when you want to use the VAC?
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      1:32PM 1  A.  Well, it's -- it was originally.  Now I just fill out a

      1:32PM 2  very brief form and say I need it to help this patient heal.

      1:32PM 3  And that's all it takes now.

      1:32PM 4  Q.  And has -- have you ever been turned down when you've

      1:32PM 5  requested a VAC?

      1:32PM 6  A.  I have not.

      1:32PM 7  Q.  Thank you very much.

      1:32PM 8  A.  Thank you.

      1:32PM 9            THE COURT:  Thank you, Mr. Macon.

      1:32PM10            Yes, sir, Mr. McClanahan.

      1:32PM11            MR. MCCLANAHAN:  Thank you, Your Honor.

      1:32PM12            MR. MACON:  Thank you very much.

      1:32PM13            MR. MCCLANAHAN:  You're welcome.

      1:32PM14                         CROSS-EXAMINATION

      1:32PM15  BY MR. MCCLANAHAN:

      1:32PM16  Q.  Hi, Dr. Satterfield.

      1:32PM17  A.  Hi.

      1:32PM18  Q.  We've never met.  I'm Randy McClanahan, and I represent

      1:32PM19  BlueSky.  Okay?

      1:32PM20  A.  Yes, sir.

      1:32PM21  Q.  Thank you, ma'am.  I wanted to follow up on a few of Mr.

      1:33PM22  Macon's questions.  I don't think I'll be really long with

      1:33PM23  you, but there are some areas that I wanted to clarify for us.

      1:33PM24  Number one is that it's fair to say that you are an advocate

      1:33PM25  of the KCI VAC, isn't it?

                                   Chris G. Poage, RMR, CRR

                                                                            3133

                                      Satterfield - Cross

      1:33PM 1  A.  Well, I've certainly used it and believe in it.  I think,

      1:33PM 2  broader, I'm an advocate of good wound care, I would say.  But

      1:33PM 3  yes, I certainly support the use of the VAC.

      1:33PM 4  Q.  And so that the jury is clear, you have never personally

      1:33PM 5  used the Versatile 1, yourself?

      1:33PM 6  A.  No, I have not.

      1:33PM 7  Q.  You have never seen it used on any patient before,

      1:33PM 8  yourself?

      1:33PM 9  A.  Only in the presentations through BlueSky, the doctors.

      1:33PM10  Q.  Right.  So if the jury, for example, were to say, okay, we

      1:33PM11  want to in this case carve out the people who have actually

      1:33PM12  used the Versatile 1 on their patients versus the people who

      1:33PM13  have actually used the KCI VAC on their patients, then they

      1:33PM14  would conclude that you have actually used the VAC on your

      1:33PM15  patients, and, in fact, you've been a patient yourself, but

      1:34PM16  you have not actually used the Versatile 1 on any of your

      1:34PM17  patients?

      1:34PM18  A.  That's correct.

      1:34PM19  Q.  And, in fact, do you recall that there was one time -- you

      1:34PM20  may not remember the background.  I think perhaps someone from

      1:34PM21  your office had requested, but BlueSky sent a manila folder

      1:34PM22  full of information about the Versatile 1 to your office, and

      1:34PM23  you declined to even open it.  Do you remember that?

      1:34PM24  A.  No one requested it from my office.  But as soon as I was

      1:34PM25  named as an expert witness in this case, it did arrive.  And
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      1:34PM 1  I'm not real experienced with these sorts of things, and I

      1:34PM 2  didn't know if I should or not at that time.

      1:34PM 3  Q.  Sure.  And I'm not being critical about that.  I simply

      1:34PM 4  want it to be clear that even presented with materials about

      1:34PM 5  the BlueSky Versatile 1, for whatever reason, perhaps because

      1:34PM 6  you had been designated as an expert by KCI in this case, you

      1:34PM 7  simply declined to even look at them because you thought that

      1:34PM 8  was the appropriate thing to do under the circumstances?

      1:35PM 9  A.  At that time I left the envelope because I was a little

      1:35PM10  frightened.  I didn't know if I should read anything.  And

      1:35PM11  after I went to the conference, though, and heard the BlueSky

      1:35PM12  doctors, then I got all the material and read through it at

      1:35PM13  that time.

      1:35PM14  Q.  Now, we also know that you have actually spoken or

      1:35PM15  lectured regarding the VAC perhaps 35 or 40 times; is that

      1:35PM16  correct?

      1:35PM17  A.  That's correct, over the years.

      1:35PM18  Q.  And for the majority of those, either you or the school

      1:35PM19  that you worked for, had been paid for your time in doing

      1:35PM20  that?

      1:35PM21  A.  That's correct.

      1:35PM22  Q.  I think you told Mr. Macon that you had received about

      1:35PM23  $29,000 in 2005.  And, again, I'm not suggesting that's

      1:35PM24  inappropriate.  Please understand me.

      1:35PM25  A.  I understand.
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      1:35PM 1  Q.  I simply -- you, obviously -- you strike me as a big fan

      1:35PM 2  of the VAC, and I'm very respectful of that.  Okay?  I'm not

      1:35PM 3  critical of that.  I'm simply trying to clarify that you have

      1:35PM 4  been compensated by KCI tens of times to give presentations as

      1:36PM 5  an advocate of the VAC?

      1:36PM 6  A.  Well, again, those presentations weren't always completely

      1:36PM 7  about the VAC.  The majority of the times the presentation was

      1:36PM 8  management of the complicated diabetic foot.

      1:36PM 9  Q.  Okay.

      1:36PM10  A.  And it included a lot of different things, different

      1:36PM11  products, like synthetic skin replacements, silver dressings.

      1:36PM12  The VAC is certainly a portion of the presentation.  It also

      1:36PM13  talks about diet and nutrition, control of blood sugar and

      1:36PM14  that sort of thing.  Those were the majority of the

      1:36PM15  presentations.

      1:36PM16  Q.  And even though you told Mr. Macon that you had not

      1:36PM17  personally been paid money for your expert testimony work in

      1:36PM18  this case, in fact, as I understand it, your department was

      1:36PM19  paid money?

      1:36PM20  A.  Yes.  Uh-huh.

      1:36PM21  Q.  They would have paid you whatever they pay you as your

      1:36PM22  department.  But I believe that your department is paid $250

      1:36PM23  for every hour that you consult with KCI.  True?

      1:36PM24  A.  I don't know the dollar amount because I just send in the

      1:37PM25  hours, and the business manager sends in an invoice.  And I
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      1:37PM 1  think that there are different levels of compensation for

      1:37PM 2  different activities.  But I guess it's self-reliant.  Since

      1:37PM 3  that money does not go to me, it's out of sight, out of mind.

      1:37PM 4  Q.  Here's my question.  At your deposition on Page 163 you

      1:37PM 5  were asked the question:  And for consultation purposes, your

      1:37PM 6  department is paid $250 for every hour that you consult with

      1:37PM 7  KCI on this case?

      1:37PM 8            You answered:  That I consult with the attorney.

      1:37PM 9            Question:  For KCI?

      1:37PM10            Answer:  Yes.

      1:37PM11            And that was your testimony when your deposition was

      1:37PM12  given.

      1:37PM13  A.  Okay.

      1:37PM14  Q.  And then, additionally, you said it was -- that your

      1:37PM15  department would be paid $125 per hour for every hour that you

      1:37PM16  travelled in connection with the case?

      1:37PM17  A.  That would be if a person were getting on a plane and

      1:37PM18  traveling outside of the city, certainly not driving from my

      1:37PM19  home.

      1:37PM20  Q.  Of course not.  No.  We all understand you live in San

      1:37PM21  Antonio.  And that's terrific, you know.  But on these times

      1:38PM22  when you have gone to give speeches, for example --

      1:38PM23  A.  Oh, no, I wasn't paid for travel there.

      1:38PM24  Q.  I'm sorry.  I misspoke.  The times that you have consulted

      1:38PM25  as an expert witness for KCI, you would be -- your department
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      1:38PM 1  would be paid the hourly rate and the travel rate, if there

      1:38PM 2  was travel involved?

      1:38PM 3  A.  Yes, sir, for KCI or for any other case that we were

      1:38PM 4  serving as an expert witness for.

      1:38PM 5  Q.  And then if you appear in court, the department is paid

      1:38PM 6  $800 per half day and $1,600 per full day?

      1:38PM 7  A.  If you say.  I probably had a piece of paper in front of

      1:38PM 8  me that day from the business manager.

      1:38PM 9  Q.  Actually, you said --

      1:38PM10  A.  I take your word for it.

      1:38PM11  Q.  It was your word, actually, Page 164, line 10.  Okay.  And

      1:38PM12  for your deposition here today the department is being

      1:38PM13  compensated $500 for the first hour and $300 for each

      1:38PM14  additional half hour?

      1:38PM15            Your answer:  That's correct.

      1:38PM16            Question:  And if you appear in court, the

      1:38PM17  department will be paid $800 per half day and $600 per full

      1:39PM18  day.

      1:39PM19            Your answer was:  That's correct.

      1:39PM20            And that's the testimony you gave back then?

      1:39PM21  A.  I believe it then.

      1:39PM22  Q.  Okay.  Great.  Thank you.

      1:39PM23            Now, you have had experiences, have you not, where

      1:39PM24  your use of the VAC did not achieve the desired result?

      1:39PM25  A.  I have.
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      1:39PM 1  Q.  And you have also -- you have also personally experienced

      1:39PM 2  that when you're using a new product, there is often a

      1:39PM 3  learning curve associated with that new product?

      1:39PM 4  A.  That's true.

      1:39PM 5  Q.  For example, if someone who had been using one product,

      1:39PM 6  say, in her hospital or her office or whatever, uses that

      1:39PM 7  product and then the patient goes to a nursing home, let's

      1:39PM 8  say, where the patient is administered a different product,

      1:39PM 9  perhaps for the first time, even in your own personal

      1:40PM10  experience you have learned that there can be a learning curve

      1:40PM11  until the people who are administering either product get up

      1:40PM12  to speed and learn exactly how to do it, how not to do it,

      1:40PM13  what to do, that sort of thing?  That's fair, isn't it?

      1:40PM14  A.  That's fair.

      1:40PM15  Q.  Okay.  Now, I wanted to pursue something that you said

      1:40PM16  just before the lunch break.  And through the -- through the

      1:40PM17  miracles of modern technology, we were able to get off the

      1:40PM18  reporter's transcript something that you testified to just

      1:41PM19  before we went to lunch.

      1:41PM20            Stacey, could you pull that up for us, please?

      1:41PM21            And I want to go over this.  This was the

      1:41PM22  conversation -- your testimony about Dr. Miller.

      1:41PM23  A.  Yes, sir.

      1:41PM24  Q.  Now, first of all, do you recall -- or did you know that

      1:41PM25  Dr. Miller used to be a very substantial user of KCI's Wound
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      1:41PM 1  VAC?

      1:41PM 2  A.  I'm not aware of that.

      1:41PM 3  Q.  Were you aware that Dr. Miller had actually given speeches

      1:41PM 4  for KCI from time to time?

      1:41PM 5  A.  Not aware of that.

      1:41PM 6  Q.  Were you aware -- were you aware that Dr. Miller was one

      1:41PM 7  of the largest users of the KCI VAC?

      1:41PM 8  A.  I have no information about that.

      1:41PM 9  Q.  Okay.  At any rate, you testified this morning before

      1:41PM10  lunch, you said -- recall, you're talking about when you had

      1:41PM11  gone to his speech and then he had come to your speech.  And

      1:41PM12  you said:  He, Dr. Miller, said that even KCI's lecturer --

      1:41PM13  and that would be you under the circumstances -- had said that

      1:41PM14  there was pain associated with removing the dressing.  And to

      1:42PM15  me that -- that implied that he meant, like, all the patients

      1:42PM16  are going to have a lot of pain.  That's what I took away from

      1:42PM17  his message.

      1:42PM18            Now, that's what I want to focus with you a second.

      1:42PM19  Because, admittedly, we don't have a transcript of whatever he

      1:42PM20  said, to have the exact words.  But it is fair to say that you

      1:42PM21  can tell us in your mind today, looking back, what you took

      1:42PM22  away from the message.  And so that's the part that I'll

      1:42PM23  pursue.  Okay?

      1:42PM24  A.  Yes, sir.

      1:42PM25  Q.  Okay.  You took away that he said that patients are going
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      1:42PM 1  to have a lot of pain.  Now, Mr. Macon then asked you

      1:42PM 2  further -- and this, again, is just before lunch today -- what

      1:42PM 3  had you said?  And so this is -- this is you referring to your

      1:42PM 4  words.

      1:42PM 5            "I said if there is pain, the way we get around it

      1:42PM 6  is by going through a procedure where we split the dressing

      1:42PM 7  and we inject saline to loosen the sponge, or we inject into

      1:42PM 8  the sponge some lidocaine, and then we leave it for a while,

      1:42PM 9  and then we come and we remove it."  You recall that

      1:42PM10  testimony?

      1:43PM11  A.  Yes, sir.

      1:43PM12  Q.  Okay.  Now, so the first thing we know is that -- is that,

      1:43PM13  typically, because you are a doctor of podiatric --

      1:43PM14  A.  Podiatric.

      1:43PM15  Q.  -- podiatric medicine, a podiatrist, that your treatment

      1:43PM16  of people is usually with regard to the foot.  And you gave us

      1:43PM17  some very striking examples today of how frequently people

      1:43PM18  with these diseases and ailments don't feel anything, correct?

      1:43PM19  A.  Yes, sir.

      1:43PM20  Q.  Even to the extent that they might have a Miller Lite

      1:43PM21  bottle cap wedged into their foot and not even know it?

      1:43PM22  A.  True.

      1:43PM23  Q.  Or even to the extent that there may be a hairbrush in a

      1:43PM24  shoe that they're trying to put on, and they jam their foot,

      1:43PM25  completely distorting everything, that we would never do, but
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      1:43PM 1  they can't even feel it, correct?

      1:43PM 2  A.  At its worst, that's the worst patient we see.

      1:43PM 3  Q.  And so in your experience in treating feet of people like

      1:43PM 4  this, it would be common, I take it, that when the Wound VAC

      1:43PM 5  is changed, they may not have a lot of pain because they don't

      1:44PM 6  feel a lot anyway.  That's just part of the -- of the foot

      1:44PM 7  ailments we're talking about?

      1:44PM 8  A.  I can't agree with you totally.  And the reason is, like

      1:44PM 9  with any illness, patients are along a spectrum.  There's some

      1:44PM10  who are just developing neuropathy --

      1:44PM11  Q.  Yes, ma'am.

      1:44PM12  A.  -- people who don't yet have neuropathy, and maybe they

      1:44PM13  slice a toe off with a lawnmower, but they have diabetes, that

      1:44PM14  sort of thing.

      1:44PM15  Q.  Sure.

      1:44PM16  A.  So they're along that whole continuum.

      1:44PM17  Q.  Absolutely.  And I don't doubt there is a continuum.  But

      1:44PM18  the lack of feeling in many of your patients is such that

      1:44PM19  sometimes you or your assistants have to literally show them

      1:44PM20  with a mirror what the bottom of their foot looks like because

      1:44PM21  they have no idea what's going on down there?

      1:44PM22  A.  Certainly in the worst of our patients, yes, that would be

      1:44PM23  the case.

      1:44PM24  Q.  Now, on the other hand, you understand that the VAC, the

      1:44PM25  KCI Wound VAC, is used in a number of wounds that are not
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      1:44PM 1  located on the feet?

      1:44PM 2  A.  Oh, certainly.

      1:44PM 3  Q.  We've heard in this case, for example, abdominal wounds.

      1:44PM 4  We've heard about wounds all over the body.  And I'm not going

      1:45PM 5  to try to reinvent that wheel with you.  But even -- could we

      1:45PM 6  dim the lights just a second, Mr. Alonzo?  Thank you.  Even in

      1:45PM 7  your experience, you have had instances where people have had

      1:45PM 8  pain in connection with removing the black sponge?

      1:45PM 9  A.  Yes.  And in my deposition I spoke specifically of the

      1:45PM10  instance that was the most, and those were people who weren't

      1:45PM11  diabetic but who had what we call shooter's abscesses, people

      1:45PM12  who abused drugs and they ruined the veins in their arms, and

      1:45PM13  they start to use their feet to inject the drugs.  And that

      1:45PM14  gets infected, and they lose the skin there.  They're usually

      1:45PM15  very, very, very sensitive to pain.

      1:45PM16  Q.  Stacey, you can take that down now.  Thank you.

      1:45PM17            So you have always said in your workshop that if a

      1:45PM18  patient has any pain with removal of dressing, there are ways

      1:46PM19  to circumvent that?

      1:46PM20  A.  Certainly.

      1:46PM21  Q.  Now, are you aware sometimes, for example, that patients

      1:46PM22  have been given morphine in connection with reducing pain for

      1:46PM23  a VAC dressing change?

      1:46PM24  A.  For every kind of dressing change, I've seen that.

      1:46PM25  Q.  Good.  Just so we're clear, and let me be more specific
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      1:46PM 1  with the jury, we understand that the VAC system, the KCI

      1:46PM 2  Wound VAC system, has black -- a black polyurethane kind of

      1:46PM 3  sponge at the end of it?

      1:46PM 4  A.  Yes, sir.

      1:46PM 5  Q.  That's what goes into the wound bed?

      1:46PM 6  A.  Lays on the wound bed, yes, sir.

      1:46PM 7  Q.  Yes.  And when we're talking about pain and removal of the

      1:46PM 8  sponge, sometimes what happens is that the granulation tissue,

      1:46PM 9  or other tissue, grows into the sponge.  And then when the

      1:46PM10  sponge is removed at sponge change time, that tissue can be

      1:46PM11  torn out?

      1:46PM12  A.  It can.

      1:46PM13  Q.  And that can be very painful to the patient, can it not?

      1:46PM14  A.  I can't -- I can't say that to that extent.  I can say

      1:47PM15  that it can produce some pain, depending on the patient, where

      1:47PM16  they are in that continuum.  If that happened on one of my

      1:47PM17  patients who's abused drugs and I'm taking that sponge away,

      1:47PM18  yes, they would have pain.

      1:47PM19  Q.  Okay.  And the pain would be caused because healthy

      1:47PM20  tissue -- some healthy tissue would be coming out, along with

      1:47PM21  the dead damaged tissue that's also coming out?

      1:47PM22  A.  Well, usually it's just healthy looking tissue, and it's

      1:47PM23  debriding away or taking away like we do to freshen up the

      1:47PM24  wound bed.  It debrides that away, that surface.

      1:47PM25  Q.  So when the -- when the black sponge is removed, to use
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      1:47PM 1  your word, it can be debride away tissue like you used to do

      1:47PM 2  as a surgeon with the knife?

      1:47PM 3  A.  Right.  And it's usually -- you do understand, I imagine,

      1:47PM 4  it's just usually little specks here, a dot here or there.

      1:47PM 5  Q.  Yeah.  Did you -- did you from time to time need to use

      1:47PM 6  anesthesia in -- even perhaps local anesthesia in removing --

      1:48PM 7  in debriding tissue with a scalpel?

      1:48PM 8  A.  I have.

      1:48PM 9  Q.  Okay.  Now, are you aware that from time to time some

      1:48PM10  patients experience discomfort when the pump is turned on and

      1:48PM11  the foam is compressed?

      1:48PM12  A.  Yes.  And I think I spoke of that when mine first went on.

      1:48PM13  It was an odd sensation, as that -- the sponge collapsed on to

      1:48PM14  the wound.

      1:48PM15  Q.  Do you know that when the foam is left in place for more

      1:48PM16  than 48 hours, excessive growth of granulation tissue into the

      1:49PM17  black foam has been a documented phenomenon in pediatric

      1:49PM18  patients, children, with acute wounds?  Are you aware of that?

      1:49PM19  A.  I have to say I'm not an expert in pediatric wounds.  My

      1:49PM20  profession in this city is entirely adult.

      1:49PM21  Q.  So, for example, if there's a -- are you familiar with a

      1:49PM22  journal called JWOCN?

      1:49PM23  A.  Yes.

      1:49PM24  Q.  What does that stand for?

      1:49PM25  A.  "Journal of Wound and Ostomy Care Nursing."
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      1:49PM 1  Q.  If there is -- may I approach, Your Honor?

      1:49PM 2            THE COURT:  You may.

      1:49PM 3            MR. MCCLANAHAN:  If there is, for example, an

      1:49PM 4  article --

      1:49PM 5            MR. MACON:  Excuse me, Your Honor.  May we approach?

      1:49PM 6            MR. MCCLANAHAN:  I'm not going to read from it.  I'm

      1:49PM 7  going to ask if she's seen it.

      1:49PM 8            MR. MACON:  May we approach, Your Honor, if he's

      1:49PM 9  going to talk about this?

      1:49PM10            THE COURT:  Okay.

      1:50PM11       (At the bench off the record)

      1:51PM12            THE COURT:  Doctor, let me just ask you a question.

      1:51PM13            THE WITNESS:  Yes, sir.

      1:51PM14            THE COURT:  Do you know anything about case studies

      1:51PM15  of an infant and a toddler or an adolescent treated with

      1:51PM16  negative pressure wound therapy?  Do you know anything about

      1:51PM17  that area of law -- I mean, area of research or anything?

      1:51PM18            THE WITNESS:  No, sir, I don't.

      1:51PM19  BY MR. MCCLANAHAN:

      1:51PM20  Q.  So that comments that may have been made regarding other

      1:51PM21  patients who have experienced pain with removal of the black

      1:52PM22  foam, where granulation tissue has grown into it, to the

      1:52PM23  extent that those pertain to infants, toddlers, children, or

      1:52PM24  even adults with non-foot-related injuries, that would really

      1:52PM25  not be your area, would it?
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      1:52PM 1  A.  It's not my area.

      1:52PM 2  Q.  Are you aware about whether there have been toxic shock

      1:52PM 3  syndrome incidents associated with the KCI VAC?

      1:52PM 4  A.  I'm not aware of any.

      1:53PM 5  Q.  In the -- there's a KCI document that's called "VAC

      1:53PM 6  Therapy Clinical Guidelines."  I just want to go over one page

      1:53PM 7  of that with you.  Stacey, could we see Defendant 299, Page

      1:53PM 8  10?  And would you highlight just this top half of number 6,

      1:53PM 9  right here?

      1:53PM10            Now, this page is talking about dressing removal.

      1:53PM11  And I'm not going to go all -- over all the parts of it.  But

      1:54PM12  there's a note here.  It says, "If dressing adheres to the

      1:54PM13  wound base, you may consider applying a single layer of

      1:54PM14  non-adherent, porous material, for example, Mepitel, Adaptic,

      1:54PM15  N-Terface, or wide-meshed Vaseline impregnated gauze, between

      1:54PM16  the dressing and the wound when reapplying the dressing."  Did

      1:54PM17  I read that correctly?

      1:54PM18  A.  Yes, sir.

      1:54PM19  Q.  And then it goes on.  "The non-adherent material must have

      1:54PM20  wide enough pores to allow unrestricted passage of air and

      1:54PM21  fluid.  Because tissue growth into the VAC dressing may cause

      1:54PM22  adherence, also consider using the VAC Vers-Foam or consider

      1:54PM23  more frequent dressing changes."  Now, the Vers-Foam, of

      1:54PM24  course, is one of several other KCI manufactured materials

      1:54PM25  that can be used in lieu of just the plain, old black sponge,
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      1:54PM 1  correct?

      1:54PM 2  A.  It is, although, professionally I never used anything but

      1:54PM 3  the black sponge.

      1:55PM 4  Q.  Okay.  So what this is saying, however, is that there may

      1:55PM 5  be times in changing the dressing -- KCI's own manual says

      1:55PM 6  there may be times in changing the dressing that the dressing

      1:55PM 7  adheres to the wound base.  Correct?

      1:55PM 8  A.  Correct.

      1:55PM 9  Q.  And if that happens, then when they reapply the dressing,

      1:55PM10  put it back on, they may consider using a non-adherent porous

      1:55PM11  material such as a wide-meshed Vaseline impregnated gauze,

      1:55PM12  correct?

      1:55PM13  A.  Yes.  Correct.

      1:55PM14  Q.  Because I'm sure that you, as a physician, would know that

      1:55PM15  using -- you're familiar with Aquaphor, aren't you?

      1:55PM16  A.  I'm not familiar with the dressing Aquaphor.  I'm familiar

      1:55PM17  with the cream.

      1:55PM18  Q.  You would agree, I take it, with KCI that if you put a

      1:55PM19  Vaseline impregnated gauze back into the wound before you put

      1:55PM20  the black foam over it, that would help greatly, if not

      1:55PM21  eliminate, the problem of tissue adhering to the sponge when

      1:55PM22  they next change it again?

      1:56PM23  A.  If it had been a problem, yes.

      1:56PM24  Q.  That's pretty obvious to you as a wound physician, isn't

      1:56PM25  it?
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      1:56PM 1  A.  And, again, if it had been a problem.  The reason I say

      1:56PM 2  that is because of my experience.

      1:56PM 3  Q.  Sure.

      1:56PM 4  A.  I can only relate on my experience, and that hasn't been a

      1:56PM 5  problem in my experience.

      1:56PM 6  Q.  When it's a problem, however, it would be obvious to you

      1:56PM 7  to put a Vaseline impregnated gauze between the dressing

      1:56PM 8  itself and the wound?

      1:56PM 9  A.  It would be a good idea.

      1:56PM10  Q.  Thank you.  Now, one last topic.  In your reading as a --

      1:56PM11  as a podiatrist who's skilled with wounds, you have from time

      1:56PM12  to time seen BlueSky advertisements in magazines, haven't you?

      1:56PM13  A.  I have.

      1:56PM14  Q.  Has any one of those ever caused you to stop using the VAC

      1:56PM15  and instead use the Versatile 1?

      1:56PM16  A.  Well, I think I come from a slightly different standpoint

      1:56PM17  though.

      1:56PM18  Q.  That's not my question.

      1:57PM19            MR. MACON:  Excuse me, Your Honor.  If she may be

      1:57PM20  allowed to finish her answer.

      1:57PM21            THE COURT:  Let's see.  Go ahead.  Ask the question

      1:57PM22  again, Mr. McClanahan.

      1:57PM23  BY MR. MCCLANAHAN:

      1:57PM24  Q.  My question is, have any of those advertisements -- I'm

      1:57PM25  just talking about you.  I'm not talking any other person,
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      1:57PM 1  because you're the one on the witness stand.  Have any of the

      1:57PM 2  advertisements you've ever seen from BlueSky prompted you, Dr.

      1:57PM 3  Satterfield, to buy the BlueSky product instead of the KCI VAC

      1:57PM 4  product?

      1:57PM 5  A.  Well, what I was going to explain, I would say no, because

      1:57PM 6  I was --

      1:57PM 7  Q.  Well, let me --

      1:57PM 8            MR. MACON:  Excuse me, Your Honor.

      1:57PM 9            THE COURT:  Wait.  I'll let you go ahead and answer,

      1:57PM10  Doctor.

      1:57PM11            THE WITNESS:  Okay.  Thank you.

      1:57PM12            No, because my introduction to BlueSky was as an

      1:57PM13  expert witness in this case.  And so when I went to Dr.

      1:57PM14  Miller's presentation and I saw the case studies and I saw he

      1:57PM15  said he had a case that was rapid healing, and it was neither

      1:57PM16  rapid, nor healing.  And so I wouldn't have used it based on

      1:57PM17  that, nor on the advertisement.

      1:57PM18  BY MR. MCCLANAHAN:

      1:57PM19  Q.  Therefore, it is true that you have never decided to use

      1:58PM20  the Versatile 1 based upon any advertisement that you have

      1:58PM21  seen in any journal or at any booth or anywhere else; isn't

      1:58PM22  that true?

      1:58PM23  A.  I can't agree with that statement as made, because I

      1:58PM24  wouldn't -- I did not make a decision based on an ad alone.

      1:58PM25  It made my decision, as I stated, on the body of knowledge
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      1:58PM 1  that I had gathered.

      1:58PM 2  Q.  Have any of the doctors in the hospitals that you have

      1:58PM 3  worked at, to your knowledge, decided to use the Versatile 1

      1:58PM 4  instead of the VAC on the strength of an advertisement that

      1:58PM 5  they saw in a medical journal?

      1:58PM 6  A.  I don't know that anybody in our hospital has used

      1:58PM 7  BlueSky, and I don't know if they've seen the advertisements.

      1:58PM 8  Q.  So the answer is then, just to be clear for the record,

      1:58PM 9  that you cannot name a single doctor, hospital, nurse, medical

      1:58PM10  health care provider who has ever decided to buy BlueSky

      1:58PM11  instead of KCI's VAC on the strength of an advertisement that

      1:59PM12  has appeared in a journal or a magazine; is that true?

      1:59PM13  A.  That's true because I don't know if they've even seen an

      1:59PM14  ad.

      1:59PM15  Q.  No, ma'am, you don't.

      1:59PM16            MR. MCCLANAHAN:  Thank you very much, Your Honor.

      1:59PM17  That's all I have.

      1:59PM18            THE COURT:  Thank you, Mr. McClanahan, very much.

      1:59PM19            Mr. Sadler, yes, sir.

      1:59PM20                         CROSS-EXAMINATION

      1:59PM21  BY MR. SADLER:

      1:59PM22  Q.  Dr. Satterfield, I'm Kevin Sadler, and I represent Medela,

      1:59PM23  Inc. and Medela AG.  And I don't believe you and I have ever

      1:59PM24  even met, have we?

      1:59PM25  A.  No, sir.
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      1:59PM 1  Q.  And I listened to your testimony, and I never heard you

      1:59PM 2  mention the name of my client.  So I take it you're not here

      1:59PM 3  really to speak to anything about my client, Medela, are you?

      1:59PM 4  A.  I have only heard it in regard to this case and something

      1:59PM 5  about conspiracy, but I don't know anything about it.

      1:59PM 6  Q.  Okay.  So you're not here to offer us any testimony about

      1:59PM 7  Medela, are you?

      1:59PM 8  A.  No, sir.

      1:59PM 9            MR. SADLER:  All right.  That's all.

      1:59PM10            THE COURT:  Thank you very much.

      1:59PM11            MR. MACON:  We have no further questions, Your

      1:59PM12  Honor.

      1:59PM13            THE COURT:  Thank you very much.

      1:59PM14            Dr. Satterfield, thank you very much.

      1:59PM15            THE WITNESS:  Thank you.

      1:59PM16            THE COURT:  Yes, ma'am.  There you go.

      1:59PM17            Thank you, Mr. Alonzo.

      2:00PM18            MR. MACON:  May I tell Ms. Satterfield thank you

      2:00PM19  very much and she can leave now?

      2:00PM20            THE COURT:  Yes.  You may be excused, Ms.

      2:00PM21  Satterfield -- Dr. Satterfield.  Thank you.

      2:00PM22            MR. MACON:  Your Honor, we're at that point where I

      2:00PM23  --

      2:00PM24            THE COURT:  Right.  I know you need to make an

      2:00PM25  announcement.
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      2:00PM 1            Ladies and gentlemen, we're at a point in the trial

      2:00PM 2  where I think we're needing for me to talk to the lawyers just

      2:00PM 3  a few minutes, and then we'll bring you back.  This is not an

      2:00PM 4  official break.  I don't think this will take any time at all.

      2:00PM 5  But we just need to clarify some things for the record.  So

      2:00PM 6  let's all stand, if we could.  And Mr. Ramirez, if you'll lead

      2:00PM 7  the jury out.

      2:01PM 8       (Jury leaves courtroom)

      2:01PM 9            THE COURT:  Yes, sir, Mr. Macon.

      2:01PM10            MR. MACON:  Ms. Cowart is going to -- here's the --

      2:01PM11            MS. COWART:  They have theirs.

      2:01PM12            MR. MACON:  Here is the proffer of excluded

      2:01PM13  evidence, offer of proof.

      2:01PM14            THE COURT:  Okay.  And these are in duplicate here?

      2:01PM15            MR. MACON:  No.  I believe, Melanie --

      2:01PM16            MS. COWART:  That's two copies.

      2:01PM17            MR. MACON:  That's two copies.  It is.  You were

      2:01PM18  correct, Your Honor.  I was wrong.

      2:01PM19            THE COURT:  Two copies.  Okay.  Yes, ma'am.

      2:01PM20            MS. COWART:  Your Honor, I have one other request.

      2:01PM21  Earlier this week, or maybe it was last week -- I'm losing

      2:01PM22  track of time -- you discussed with us the deposition on

      2:01PM23  written questions and some objections to those.  And I'd like

      2:01PM24  to request, as you have done in the past, to mark the excerpts

      2:02PM25  that Mr. Tran and I discussed with you as court exhibits so
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      2:02PM 1  that they do not go to the jury, but they become a part of the

      2:02PM 2  record.  And they would contain each of the questions with our

      2:02PM 3  objections to them, so that you would have that as a part of

      2:02PM 4  the record.

      2:02PM 5            THE COURT:  Yes, ma'am.  I would appreciate that.

      2:02PM 6            MR. MCCLANAHAN:  So, as I understand it then, Ms.

      2:02PM 7  Cowart, we're not going to be sending any deposition on

      2:02PM 8  written questions back to the jury for deliberations.  They're

      2:02PM 9  only going to be used as court exhibits for the Court's use or

      2:02PM10  for something you might read to the jury.  Is that -- do I

      2:02PM11  have that right?

      2:02PM12            MS. COWART:  That is correct.  We still plan to read

      2:02PM13  them to the jury.  I just want to make sure that, just as we

      2:02PM14  did with the narratives on the deposition excerpts that were

      2:02PM15  shown on the screen, that we have that as a part of the record

      2:02PM16  in terms of the DWQs.

      2:02PM17            MR. MCCLANAHAN:  That's fine.  My only concern was I

      2:02PM18  didn't want depositions on written questions to go back to the

      2:02PM19  jury.  And as I understand it, they're not going to.

      2:02PM20            THE COURT:  That's correct.  That would be the

      2:02PM21  appropriate and normal way to do it.

      2:02PM22            MS. COWART:  May I hand this to you?

      2:02PM23            THE COURT:  Sure.

      2:02PM24            MS. COWART:  This notebook contains all of those

      2:03PM25  depositions on written questions.
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      2:03PM 1            THE COURT:  Okay.  And when do you want to read

      2:03PM 2  those?  Did you want to wait until after Dr. Orgill testifies

      2:03PM 3  or --

      2:03PM 4            MR. MACON:  We are ready to read it right now.

      2:03PM 5  Based upon discussions with Mr. Partridge, based upon Dr.

      2:03PM 6  Chariker's schedule, that's the only reason we're not doing

      2:03PM 7  it.  We are ready to do it right now, but we discussed --

      2:03PM 8            THE COURT:  Okay.  Well, we'll get Dr. Chariker off

      2:03PM 9  the witness stand then.

      2:03PM10            MR. MACON:  Okay.  And we're ready to read them at

      2:03PM11  any time.  Do we need to note what the names are of the

      2:03PM12  institutions?

      2:03PM13            MS. COWART:  We can.

      2:03PM14            MR. MACON:  Why don't we do that just --

      2:03PM15            MS. COWART:  It would have been in the record on the

      2:03PM16  day that Mr. Tran and I did the objections to them.

      2:03PM17            THE COURT:  Okay.

      2:03PM18            MS. COWART:  Then I have one other tidy up matter,

      2:03PM19  Your Honor.

      2:03PM20            THE COURT:  Sure.

      2:03PM21            MS. COWART:  We have one exhibit, it's 685.  It was

      2:03PM22  argued previously, Your Honor, but you've not ruled on it.  It

      2:03PM23  is -- there are slides from Dr. Malackowski's deposition or

      2:04PM24  his charts that he presented here at trial.  They are not his

      2:04PM25  expert reports, but they are slides that he used to talk with
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      2:04PM 1  the jury.  Expert reports never go to the jury because they

      2:04PM 2  contain a lot of extraneous information that the jury can use,

      2:04PM 3  or misuse.  All these are, are figures, Your Honor, of his

      2:04PM 4  damages calculations and the Georgia-Pacific factors that he

      2:04PM 5  relied on.  And so we are asking that they be introduced as an

      2:04PM 6  exhibit.

      2:04PM 7            THE COURT:  Let me just see them real briefly.

      2:04PM 8            MR. SADLER:  Do you have a --

      2:05PM 9            THE COURT:  Okay.  Yes, sir.

      2:05PM10            MR. SADLER:  We object to this, Your Honor.  It's

      2:05PM11  hearsay.  It's improper.  This is his expert opinion that

      2:05PM12  they've now excerpted and put it down.  It's not admissible

      2:05PM13  for the very reasons Ms. Cowart said.  You don't admit expert

      2:05PM14  reports into evidence.  They have excerpted pieces of it, but

      2:05PM15  this is all his opinion.  These aren't facts.  The whole

      2:05PM16  listing of the Georgia-Pacific factors, this is all opinion

      2:05PM17  testimony that he covered and advocated for in detail, and

      2:05PM18  it's hearsay.  And it's not properly admissible here.

      2:05PM19            THE COURT:  Well, let me -- let me do this.  We're

      2:05PM20  going to spend a lot of time together tonight.  I will rule on

      2:05PM21  this tonight for you.

      2:05PM22            MR. SADLER:  Thank you.

      2:05PM23            MS. COWART:  Thank you, Your Honor.

      2:05PM24            THE COURT:  Okay.

      2:05PM25            MR. MACON:  Subject to Dr. Orgill, who I believe is
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      2:05PM 1  going to testify on Tuesday and Wednesday of next week, and

      2:05PM 2  the reading of the responses to depositions on written

      2:06PM 3  questions which have previously been presented to you, we --

      2:06PM 4  and our proffer of excluded evidence, we rest.

      2:06PM 5            THE COURT:  Okay.

      2:06PM 6            MR. SADLER:  And to clarify what I think is clear,

      2:06PM 7  since we'll be arguing our judgment as a matter of law tonight

      2:06PM 8  on conspiracy and inducement, none of this evidence that

      2:06PM 9  you're going to put in out of order, you're relying on as --

      2:06PM10  to defeat that motion, I take it?

      2:06PM11            MR. MACON:  Orgill is infringement.  We understand

      2:06PM12  that insofar as your motion goes, that you are not -- you are

      2:06PM13  not complaining about the lack of evidence of infringement.

      2:06PM14            MR. SADLER:  Correct.

      2:06PM15            THE COURT:  Okay.

      2:06PM16            MR. SADLER:  I think we're all clear, there's no

      2:06PM17  issue about other evidence to come in.

      2:06PM18            THE COURT:  Yeah.  What I understand is that all the

      2:06PM19  evidence that plaintiffs would present in regard to conspiracy

      2:06PM20  and inducement as to -- as to Medela has been presented, and

      2:06PM21  the record is complete in that regard.

      2:06PM22            MR. MACON:  Right.  But the infringement has not

      2:07PM23  been.

      2:07PM24            THE COURT:  Yes.  And so I could not rule on the

      2:07PM25  infringement issue, which really goes -- in other words --
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      2:07PM 1            MR. SADLER:  And that's not my issue.

      2:07PM 2            THE COURT:  That's not your issue.  That's going to

      2:07PM 3  be Mr. McClanahan's issue.  So you're going to have to kind of

      2:07PM 4  bifurcate your Rule 50 motion tonight, and then after Dr.

      2:07PM 5  Orgill testifies.

      2:07PM 6            MR. MCCLANAHAN:  And we will have a motion for

      2:07PM 7  judgment as a matter of law.  Mr. Espey will be presenting it.

      2:07PM 8  And I assume we'll just present that tonight after we've done

      2:07PM 9  Dr. Chariker.

      2:07PM10            MR. MACON:  Your Honor, I have to -- I have to

      2:07PM11  protest on that because we had a schedule, but they have given

      2:07PM12  us nothing.  And I don't think -- I don't think it's

      2:07PM13  cricket --

      2:07PM14            MR. MCCLANAHAN:  Your Honor --

      2:07PM15            MR. MACON:  Excuse me.  I don't think it's fair.  I

      2:07PM16  don't think it's proper for them to lie behind the log.  We've

      2:07PM17  had -- we've gone back and forth.  Medela's filed a reply.

      2:07PM18  That's fine.  We can deal with it.

      2:07PM19            THE COURT:  We're going to deal with this tonight.

      2:07PM20  But let's deal with this tonight, so we can keep our schedule

      2:07PM21  here.

      2:07PM22            Anything else?

      2:07PM23            MR. MACON:  May we have a copy of it if they're

      2:08PM24  going to try to argue it?  That's the least they can do.

      2:08PM25            THE COURT:  Right.
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      2:08PM 1            MR. MCCLANAHAN:  Mr. Espey is working on it right

      2:08PM 2  now.  I've been sending him testimony as it's come in from

      2:08PM 3  witnesses.  As we announced with the Court in chambers, we're

      2:08PM 4  going to have something once Mr. Macon rested.  And now he's

      2:08PM 5  done that, subject to two things.

      2:08PM 6            THE COURT:  Well, can I tell you, in all candor, I

      2:08PM 7  pretty much know what to expect in regard to the good work of

      2:08PM 8  Mr. McClanahan and Mr. Espey.  It's going to be very, very,

      2:08PM 9  very unlikely that I would grant the Rule 50 motion.

      2:08PM10            MR. MACON:  I'll waive my objection, Your Honor.

      2:08PM11            THE COURT:  Okay.

      2:08PM12            MR. MACON:  Thank you.

      2:08PM13            THE COURT:  Just want -- just -- I bet that's not a

      2:08PM14  surprise to the lawyers.  If it is, I apologize.

      2:08PM15            MR. MACON:  We'll -- whatever happens.

      2:08PM16            THE COURT:  Okay.  Great.  Thank you so much.

      2:08PM17            MR. PARTRIDGE:  And, Your Honor, your indulgence

      2:08PM18  just for another moment.  We're going to be calling our first

      2:08PM19  witness, who is Dr. Chariker.  And I didn't want to interrupt

      2:09PM20  you when you were letting the jury leave for what you

      2:09PM21  characterized as a short break.  It probably would be wise for

      2:09PM22  us to set up the camera because we'll be into about 30 minutes

      2:09PM23  or so of his testimony, is what I would roughly anticipate

      2:09PM24  when we get to that part of the testimony.  So we might as

      2:09PM25  well set it up so you can look at it and make sure that

                                   Chris G. Poage, RMR, CRR

                                                                            3159

      2:09PM 1  it's -- it meets to your --

      2:09PM 2            THE COURT:  That's an excellent point.  So how long

      2:09PM 3  will it take you to set it up?

      2:09PM 4            MR. PARTRIDGE:  It takes us about 10 minutes max

      2:09PM 5  to -- the only other thing I have, Your Honor, is -- you're

      2:09PM 6  getting inundated with paper here again.  But one of the

      2:09PM 7  issues has to do with Mr. Tumey tonight.  And we have a bench

      2:09PM 8  memo that relates to the issue of patent law that is being

      2:09PM 9  addressed there.  So I -- they filed a paper last night and --

      2:09PM10            MR. MACON:  Actually, we filed an original paper.

      2:09PM11  We filed an original paper a week ago.  You recall at that

      2:09PM12  time Mr. Sadler said it wasn't appropriate.  We filed the

      2:10PM13  original paper.  We have --

      2:10PM14            THE COURT:  Well, it sounds like we have a long

      2:10PM15  night, gentleman.  I'll look forward to being with you.  See

      2:10PM16  if I can even give you time -- I think I have a hearing at

      2:10PM17  5:15, so I may be able to give you time to have a quick dinner

      2:10PM18  maybe.

      2:10PM19            MR. MACON:  If it was as good as lunch, Your Honor,

      2:10PM20  it can't be --

      2:10PM21            THE COURT:  If you had lunch at all.  Okay.  We --

      2:10PM22  let's see.  It's basically 2:10.  And so I'll tell the jury

      2:10PM23  another ten minutes.  And then if it turns out you need --

      2:10PM24  well, better tell them 15 so I can come see it.  So we'll come

      2:10PM25  back at 2:25.  And would you work with the lawyers for KCI to
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      2:10PM 1  show them everything you're doing and so forth so they'll be

      2:10PM 2  clearly aware of it?

      2:10PM 3            MR. PARTRIDGE:  Yes, Your Honor.

      2:10PM 4            THE COURT:  Okay.  And show them what you're doing

      2:10PM 5  and what they're going to see and so forth.

      2:10PM 6            MR. PARTRIDGE:  Yes, Your Honor.

      2:10PM 7            THE COURT:  Okay.  Thank you very much.

      2:11PM 8            MR. PARTRIDGE:  Your Honor, the Exhibit 417 --

      2:11PM 9            THE COURT:  Yeah.  I'm going to -- I'm going to talk

      2:11PM10  to you about 417 when I come back.

      2:11PM11            MR. PARTRIDGE:  Thank you.

      2:11PM12            THE COURT:  Now, 417 is not a part of this camera

      2:11PM13  work, is it?

      2:11PM14            MR. PARTRIDGE:  It is not part of the camera work,

      2:11PM15  but it comes up fairly early in his testimony.

      2:11PM16            THE COURT:  I'll be right back with you on that.

      2:11PM17  Thank you.

      2:11PM18       (Recess)

      2:24PM19       (Open court, no jury)

      2:28PM20            THE COURT:  Okay.  Now, tell us what's going to

      2:28PM21  happen here so --

      2:28PM22            MR. PARTRIDGE:  Sure.

      2:28PM23            THE COURT:  -- the KCI lawyers can see.

      2:28PM24            MR. PARTRIDGE:  At 30 minutes or so, I would guess,

      2:28PM25  into Dr. Chariker's testimony we would like him to come over
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      2:28PM 1  here.  And what he'll be demonstrating -- illustrating for the

      2:28PM 2  jury is what he did with the first patient for which he used

      2:28PM 3  his closed suction wound system in 1985.  And he'll be

      2:28PM 4  illustrating what he did and the materials he used and how he

      2:28PM 5  placed them and describe then for the jury what that looked

      2:29PM 6  like.

      2:29PM 7            THE COURT:  Okay.  And this was a patient with a

      2:29PM 8  fistula, correct?

      2:29PM 9            MR. PARTRIDGE:  Correct, Your Honor.

      2:29PM10            THE COURT:  Okay.  And about how long does this

      2:29PM11  demonstration take?

      2:29PM12            MR. PARTRIDGE:  It's probably, I would say, 15, 20

      2:29PM13  minutes, I would say, to do it because he has to take the

      2:29PM14  gauze and lay it in.  And then he has to cut the drain and lay

      2:29PM15  it in.  And then he packs it with gauze.  And then he has to

      2:29PM16  put the occlusive dressing over it and then turn it on.  And

      2:29PM17  that's about it.

      2:29PM18            THE COURT:  Okay.

      2:29PM19            MR. MACON:  Is it the Court's intention after, or

      2:29PM20  shortly after they do their demonstration, to break it down,

      2:29PM21  take a break and break it down?

      2:29PM22            THE COURT:  Yeah.  We'll take a break and break it

      2:29PM23  down.  That's what we would do.

      2:29PM24            MR. PARTRIDGE:  Okay.

      2:29PM25            THE COURT:  Now, will you need it for
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      2:29PM 1  cross-examination?

      2:29PM 2            MR. MACON:  I might.  But if I do, I think Mr.

      2:29PM 3  Partridge and I are pretty confident he's not going to

      2:29PM 4  finish -- he's not going to finish before the end of the day.

      2:29PM 5            THE COURT:  Oh, okay.  And what about -- will you

      2:29PM 6  need it?

      2:29PM 7            MR. MCCLANAHAN:  I don't think so.  But I don't

      2:30PM 8  think you should keep from breaking it down because of me.  If

      2:30PM 9  you want to break it down, I'd say break it down.

      2:30PM10            THE COURT:  Okay.  Well, I think it would be good to

      2:30PM11  break it down.

      2:30PM12            MR. SADLER:  Judge, are we -- you're dismissing the

      2:30PM13  jury today at what time?

      2:30PM14            THE COURT:  5:15.  Ms. Herrera has to go to class.

      2:30PM15  We're going to go till 6:30 tomorrow night, and 5:30 Friday

      2:30PM16  night.

      2:30PM17            MR. SADLER:  Friday.

      2:30PM18            MR. MACON:  We go till 5:30 on Friday night?

      2:30PM19            THE COURT:  Right.

      2:30PM20            MR. MACON:  Have you already sold that to them?

      2:30PM21            THE COURT:  I think they're on board.  Let me

      2:30PM22  mention -- I'm not for sure if they're happily on board, but I

      2:30PM23  think they're on board.

      2:30PM24            MR. MACON:  What about the staff, just so I'll know?

      2:30PM25            THE COURT:  Yes.
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      2:30PM 1            MR. BABAIAN:  We're on board.

      2:30PM 2            MR. MACON:  Oh, okay.

      2:30PM 3            THE COURT:  Let me ask, on 417 -- I'm sorry.  417,

      2:30PM 4  the two thousand two or three picture of the little girl with

      2:30PM 5  the scalp problem?

      2:30PM 6            MS. GULDE:  Yes, Your Honor.

      2:30PM 7            THE COURT:  Are you taking the position that there

      2:30PM 8  are no alternatives in the market for the VAC?  You're not

      2:30PM 9  taking that position, in this case, are you?

      2:31PM10            MS. GULDE:  No, Your Honor.

      2:31PM11            THE COURT:  Not taking that position.

      2:31PM12            MS. GULDE:  No, Your Honor.

      2:31PM13            THE COURT:  Okay.  Let me see.

      2:31PM14            MS. GULDE:  And as we discussed, Your Honor, that's

      2:31PM15  not a commercialized product, what they are showing him using

      2:31PM16  in those photographs.  So even if -- I don't think it even

      2:31PM17  bears on that issue.

      2:31PM18            THE COURT:  Okay.  But you're not taking the

      2:31PM19  position that there are no alternatives.

      2:31PM20            MS. GULDE:  No, Your Honor.

      2:31PM21            THE COURT:  Non-infringing alternatives.

      2:31PM22            MR. PARTRIDGE:  They are taking the position --

      2:31PM23            MR. MACON:  Excuse me, Your Honor.  Could she

      2:31PM24  finish?

      2:31PM25            THE COURT:  Okay.  Go ahead.

                                   Chris G. Poage, RMR, CRR

                                                                            3164

      2:31PM 1            MS. GULDE:  We are taking the position that there

      2:31PM 2  are -- there were no acceptable non-infringing alternatives

      2:31PM 3  for those doctors who had decided to use negative pressure

      2:31PM 4  wound therapy via the VAC that BlueSky was targeting through

      2:31PM 5  its advertisements and so forth.  So I just want to make sure

      2:31PM 6  that you --

      2:31PM 7            THE COURT:  Explain that to me just a little bit

      2:31PM 8  more, if you would.

      2:31PM 9            MS. GULDE:  Sure, Your Honor.  I believe what Mr.

      2:31PM10  Malackowski testified to, is that there are a number of

      2:31PM11  products out there.  And you've heard about it from several

      2:31PM12  different witnesses, that are alternatives to negative

      2:31PM13  pressure wound therapy.  And we're not saying that those

      2:32PM14  products don't exist or that the VAC doesn't compete with

      2:32PM15  them, because we absolutely do.

      2:32PM16            What we are saying is that for those doctors that

      2:32PM17  use BlueSky, what Mr. Malackowski says, is that he believes a

      2:32PM18  hundred percent of them would have used the VAC in the absence

      2:32PM19  of the BlueSky product, because of the way that BlueSky has

      2:32PM20  only targeted its product to the VAC.  In other words, they're

      2:32PM21  not out there trying to grow the market.  They're only going

      2:32PM22  after negative pressure wound therapy customers.

      2:32PM23            THE COURT:  Okay.  And you -- I'm -- the -- Dr.

      2:32PM24  Chariker's going to testify that he's never used the whole

      2:32PM25  Versatile 1 system, correct?
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      2:32PM 1            MR. PARTRIDGE:  That's correct.  He has not used the

      2:32PM 2  entire system.

      2:32PM 3            THE COURT:  And we do have -- and when you talk

      2:32PM 4  about the Chariker-Jeter kit here, that kit is sold separately

      2:33PM 5  from the Versatile 1, correct?

      2:33PM 6            MR. PARTRIDGE:  It is part of the Versatile 1

      2:33PM 7  system.  They call their system the Versatile 1 system, which

      2:33PM 8  includes their various kits in combination with a pump.

      2:33PM 9            THE COURT:  Okay.  I got the impression though that

      2:33PM10  the kit can be sold separately from the -- from the pump.

      2:33PM11  That's correct.  It could be sold as a replacement item, or it

      2:33PM12  could be just sold as a kit.  And when they sell it as a kit,

      2:33PM13  I believe they sell it as, you know, the Chariker-Jeter kit,

      2:33PM14  the Wooding-Scott kit, et cetera.  When they sell the whole

      2:33PM15  system together, they call it the Versatile 1 system.  When

      2:33PM16  they sell the pump, I think they call it the Versatile 1 pump.

      2:33PM17            MS. GULDE:  And, Your Honor, there is evidence that

      2:33PM18  they have instructed their distributors to only sell it as a

      2:33PM19  system based on the FDA clearance as a system.

      2:33PM20            THE COURT:  Okay.

      2:33PM21            MR. PARTRIDGE:  And I have two points, if I may,

      2:33PM22  Your Honor.  First of all, whether or not a non-infringing

      2:33PM23  alternative is commercially available in the marketplace on

      2:33PM24  some wide scale is not the inquiry here.  The fact that there

      2:34PM25  is a non-infringing alternative in the form of what Dr.
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      2:34PM 1  Chariker uses in his hospital, and, in fact, it's been used

      2:34PM 2  and became the standard of care, as he'll testify, at

      2:34PM 3  Spartanburg Hospital in South Carolina, and some other

      2:34PM 4  hospitals in the region -- the fact that they haven't gone out

      2:34PM 5  and commercialized it and introduced it in the marketplace

      2:34PM 6  through a thousand reps who can go out and market and sell,

      2:34PM 7  doesn't mean it's not a non-infringing alternative.

      2:34PM 8            And I don't think we should lose sight of the fact

      2:34PM 9  that this door has been opened by what were the

      2:34PM10  characterizations -- sometimes I'd almost characterize them as

      2:34PM11  attacks on the nature of the work that has been done by others

      2:34PM12  in this field.  And I think it's highly relevant to this case,

      2:34PM13  in light of the way they've presented their case.  So for both

      2:34PM14  of those reasons, it should come in.  And all of this is his

      2:35PM15  personal experience and practice of medicine.

      2:35PM16            THE COURT:  I understand.  I am concerned to some

      2:35PM17  extent about confusion that's going to swirl around this

      2:35PM18  because Dr. Chariker is testifying, but he's not testifying

      2:35PM19  about using the Versatile 1.  He's testifying about using his

      2:35PM20  own system.

      2:35PM21            What I will -- I'm not going to allow you to do 417,

      2:35PM22  but I will allow you to ask him:  Do you continue to treat

      2:35PM23  patients the way -- the way you did in 1985, or whatever?

      2:35PM24  Have you continued that method of treatment up to this very

      2:35PM25  day?  I'll let you go there, but not with the exhibit.
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      2:35PM 1            MR. PARTRIDGE:  Yeah.  And, Your Honor, may I ask

      2:35PM 2  him to give a couple of examples, including -- without using

      2:35PM 3  the photographs, of examples of the kinds of treatments that

      2:35PM 4  he's done?

      2:35PM 5            THE COURT:  Just briefly.  You know, a young girl

      2:35PM 6  lost her scalp, and he treated that.  But I don't want to go

      2:35PM 7  into long detail about it.  I am concerned that we're going to

      2:35PM 8  get confused here.  And we are talking about different things

      2:35PM 9  at this point.  So the discussion has to be very brief, and I

      2:36PM10  will be kind of breathing down your back.  Okay?

      2:36PM11            MR. PARTRIDGE:  Very well, Your Honor.

      2:36PM12            MS. GULDE:  Thank you, Your Honor.

      2:36PM13            THE COURT:  Thank you very much.

      2:36PM14            Okay.  Let's bring the jury in.

      2:36PM15            MR. SADLER:  Judge, you're going to inform the jury

      2:36PM16  that we're now --

      2:36PM17            THE COURT:  Yes.  I'm going to explain what's

      2:36PM18  happened here.  And if I -- if I don't get it exactly right,

      2:36PM19  I'm going to say if there's anything you'd like to add, Mr.

      2:36PM20  Macon.  Or, Larry, would you like to just simply say --

      2:36PM21            MR. MACON:  Whichever you'd prefer.

      2:36PM22            THE COURT:  Let me just say it, and then I'll say if

      2:36PM23  there's anything you'd like to add.

      2:36PM24            MR. MACON:  That's fine.

      2:36PM25            THE COURT:  Okay.

                                   Chris G. Poage, RMR, CRR

                                                                            3168

      2:36PM 1            MR. SADLER:  Which is not argumentative, I take it?

      2:37PM 2            THE COURT:  Never would be.  Never.  It would --

      2:37PM 3            MR. MACON:  I would never do anything like that.

      2:37PM 4  I'm hurt.

      2:37PM 5       (Discussion off the record)

      2:37PM 6       (Jury enters courtroom)

      2:37PM 7            THE COURT:  Thank you, ladies and gentlemen.  Please

      2:37PM 8  be seated.  Now, as you can see, ladies and gentlemen, we've

      2:37PM 9  had to kind of reconfigure the courtroom just a bit, and so

      2:37PM10  that's been done.  And that will involve the testimony of our

      2:38PM11  next witness, Dr. Chariker.

      2:38PM12            But before Dr. Chariker testifies, let me tell you

      2:38PM13  where we are in the case.  On behalf of KCI and Wake Forest

      2:38PM14  and the two doctors in this case, the plaintiffs, Mr. Macon

      2:38PM15  and his team of lawyers have rested, subject to certain --

      2:38PM16  certain testimony to come later.

      2:38PM17            There will be testimony from Dr. Orgill who is the

      2:38PM18  expert witness for KCI and Wake Forest and the plaintiffs.

      2:38PM19  There will be testimony from him about the issue of patent

      2:38PM20  infringement.  Because of Dr. Orgill's schedule, he is unable

      2:38PM21  to be here till next week.  But the lawyers, who have worked

      2:38PM22  so well together in this case, as you know, have agreed that

      2:38PM23  Dr. Orgill can come next week and can testify on the

      2:39PM24  infringement issue.

      2:39PM25            There are also some depositions by written questions
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      2:39PM 1  that Mr. Macon and his colleagues would want to present to you

      2:39PM 2  by reading them into the record.  But they're reserving that

      2:39PM 3  because Dr. Chariker also has some conflicts, and he needs to

      2:39PM 4  finish his testimony tomorrow.  And so the parties have agreed

      2:39PM 5  that we would sort of restructure everything so that the rest

      2:39PM 6  of the plaintiff's case can come and end next week.

      2:39PM 7            So when I say they've rested, they've rested -- the

      2:39PM 8  plaintiffs have rested pending, or still awaiting, the

      2:39PM 9  testimony of Dr. Orgill, an expert witness, and some other

      2:39PM10  evidence to be presented to you.  And this is done with the

      2:39PM11  agreement of all parties.  But since they have rested, pending

      2:40PM12  that later production of evidence, they've done that so that

      2:40PM13  we can move forward and so that the defendants can now begin

      2:40PM14  to present their side of the case.  So the defendants will now

      2:40PM15  start calling their witnesses.  And, of course, then KCI and

      2:40PM16  Wake Forest and the plaintiffs can cross-examine those

      2:40PM17  witnesses as we go forward.

      2:40PM18            Now, does that cover it, Mr. Macon?

      2:40PM19            MR. MACON:  Beautifully.

      2:40PM20            THE COURT:  Okay.  Thank you so much.

      2:40PM21            And, again, this is just another example of lawyers

      2:40PM22  working together with each other, even though they're, as you

      2:40PM23  can see, very adversarial.  I mean, they believe very strongly

      2:40PM24  in their cases.  But still, they're working together for the

      2:40PM25  benefit, really, of you and me.  And so I appreciate that.
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      2:40PM 1  The lawyers' professionalism and just sense of commitment to

      2:41PM 2  their profession is of the highest order in this case.  And

      2:41PM 3  these lawyers deserve every accolade I could put on them.

      2:41PM 4  They've just done a magnificent job.  And I've been grateful

      2:41PM 5  for their performance, and I've been -- I've enjoyed very much

      2:41PM 6  watching them present their cases.

      2:41PM 7            Now, this new setup is going to be a part of the

      2:41PM 8  testimony of Dr. Chariker.  You've heard Dr. Chariker's name

      2:41PM 9  mentioned several times.  And you saw about -- that he

      2:41PM10  published a paper on -- remember, it was talked about on --

      2:41PM11  dealing with fistulas and so forth.  And so he's going to

      2:41PM12  come -- and now, at the behest of the defendants, he's going

      2:41PM13  to come and testify.  And we do need him out.  He has a 1:15

      2:41PM14  flight tomorrow.

      2:41PM15            MR. PARTRIDGE:  That's correct.

      2:42PM16            THE COURT:  So we need him out.  So if we don't

      2:42PM17  make -- and remember, we have to finish up at 5:15 today.  If

      2:42PM18  we don't make much progress, we may have to think about an

      2:42PM19  8:30, you know, timing tomorrow.  And then just to be sure, we

      2:42PM20  may not -- you know, he'll have to leave here by at least

      2:42PM21  12:00, so we'll still get our lunch in.  But just worried

      2:42PM22  about timing so we can get all that done.  The lawyers will do

      2:42PM23  their very best to make sure that happens.

      2:42PM24            But we've got to be fair to both sides.  Both sides

      2:42PM25  deserve equal opportunity to talk to Dr. Chariker.  And so I
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      2:42PM 1  have to make sure that this fairness is shown to both sides.

      2:42PM 2  And I know that's what you want, is for both sides to be shown

      2:42PM 3  fairness in every respect.

      2:42PM 4            Okay.  Now, we're ready.  Mr. Partridge, are you

      2:42PM 5  ready?

      2:42PM 6            MR. PARTRIDGE:  Yes, Your Honor.  We call Dr. Mark

      2:42PM 7  Chariker as our first witness.

      2:42PM 8            THE COURT:  Dr. Chariker, if you'll come forward.

      2:42PM 9  Now, Dr. Chariker, you're going to have to really move around

      2:42PM10  here.  We've almost got you blocked off.  And be careful, the

      2:43PM11  floor rises right here.  Great.  Now, will you raise your

      2:43PM12  right hand, Doctor, and let me swear you in.

      2:43PM13       (The oath was administered)

      2:43PM14            THE COURT:  Great.  Will you please be seated?

      2:43PM15            THE WITNESS:  Okay.

      2:43PM16            THE COURT:  And yes -- Doctor, I think you've been

      2:43PM17  in the courtroom for a little while here.  Last week the jury

      2:43PM18  had a little trouble hearing the witnesses.  So if you'll be

      2:43PM19  sure and speak up in a loud, clear voice into the microphone

      2:43PM20  just to make sure everybody can hear you.  Will you do that

      2:43PM21  for me?

      2:43PM22            THE WITNESS:  Yes, Your Honor.

      2:43PM23            THE COURT:  Great.  Thank you so much.

      2:43PM24            Yes, sir, Mr. Partridge.

      2:43PM25            MR. PARTRIDGE:  Yes, Your Honor.  And that's a very
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      2:43PM 1  subtle message to me to speak up as well because sometimes I

      2:43PM 2  have that problem as well.

      2:43PM 3      MARK CHARIKER, M.D., DEFENDANT MEDELA'S WITNESS, SWORN

      2:43PM 4                        DIRECT EXAMINATION

      2:43PM 5  BY MR. PARTRIDGE:

             6  Q.  Dr. Chariker, I want to ask you to introduce yourself, but

      2:43PM 7  you and I have a little bit of a challenge here.  No one wants

      2:43PM 8  to start at 8:30 in the morning tomorrow.  So let's do our

      2:43PM 9  best to complete your testimony this afternoon.

      2:43PM10            Would you introduce yourself, please, to the jury?

      2:44PM11  Who are you and where do you live?

      2:44PM12  A.  Thank you.  My name's Mark Chariker.  I'm from Louisville,

      2:44PM13  Kentucky.  I'm board certified in plastic surgery, hand

      2:44PM14  surgery and general surgery.  And I've been practicing in

      2:44PM15  Louisville for the past six years.

      2:44PM16  Q.  And you are here today as both a fact and expert witness

      2:44PM17  in this case?

      2:44PM18  A.  That's correct.

      2:44PM19  Q.  And you're here as a fact witness in connection with

      2:44PM20  activities that you undertook in the 1980s when you were at

      2:44PM21  Spartanburg Hospital in Spartanburg, South Carolina?

      2:44PM22  A.  Yes.  It's pertaining to that area, that time.

      2:44PM23  Q.  And you're here as an expert in connection with certain

      2:44PM24  statements that were made during the prosecution of the

      2:44PM25  Argenta patents relative to materials you had published in the
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                                       Chariker - Direct

      2:44PM 1  1980s; is that correct?

      2:44PM 2  A.  Yes, sir.

      2:44PM 3            MR. PARTRIDGE:  Okay.  Your Honor, may I approach?

      2:44PM 4  I have a notebook for the witness.  I've already given

      2:44PM 5  notebooks to all the other parties.

      2:45PM 6            THE COURT:  Sure.

      2:45PM 7            MR. PARTRIDGE:  And would the Court like a copy as

      2:45PM 8  well?

      2:45PM 9            THE COURT:  If you have one, that would be

      2:45PM10  excellent.  And do you have -- have you all -- I think the

      2:45PM11  jury got pictures of Dr. Chariker?

      2:45PM12            MR. PARTRIDGE:  Yes, Your Honor.

      2:45PM13            THE COURT:  Do you have an extra one there?  We have

      2:45PM14  one right here.  Good work, another job well done.

      2:45PM15  BY MR. PARTRIDGE:

      2:45PM16  Q.  Now, since the jury doesn't have these notebooks, we'll do

      2:45PM17  our best to put things up.  And, Dr. Chariker, if at any point

      2:45PM18  there's some of the material that you'd like up on a slide,

      2:45PM19  please let me know.

      2:45PM20            I'd like you to describe a little bit more what you

      2:45PM21  -- what you do for a living.  You said that you're a plastic

      2:45PM22  surgeon in Louisville, Kentucky.  Can you briefly describe for

      2:45PM23  the jury what that entails?

      2:45PM24  A.  I have a broad spectrum practice in plastic surgery and

      2:45PM25  reconstructive surgery and hand surgery.  I have a large focus
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      2:46PM 1  on children.  About 50 percent to 60 percent of my practice is

      2:46PM 2  focussed on children.  And the types of problems I deal with

      2:46PM 3  in children range from congenital problems to reconstructive

      2:46PM 4  problems to cosmetic problems.  And then I also have a

      2:46PM 5  practice that I focus on adults, as well.

      2:46PM 6  Q.  And let's take the practice with children first.  Can you

      2:46PM 7  give us some examples of the kinds of things that you do in

      2:46PM 8  the pediatric area?

      2:46PM 9  A.  A big portion of my practice is craniofacial.  I treat

      2:46PM10  cleft lip and palate deformities.  I also address stenosis

      2:46PM11  problems which are craniofacial problems as well.  I also do

      2:46PM12  reconstructive surgery on children that have had their -- have

      2:46PM13  deformities as a result of extra patient -- or removal of

      2:47PM14  tumors.  I also do a lot of trauma surgery and work in the

      2:47PM15  emergency room in our hospital pertaining to children.  We

      2:47PM16  also have a Leatherman's Fund Center, and we do a lot of

      2:47PM17  reconstructive surgery for the spine.  So those surgeons ask

      2:47PM18  me to help with the reconstructive component of their surgery.

      2:47PM19  And that's predominantly on the back.

      2:47PM20  Q.  Could you tell us a little bit about the trauma part of

      2:47PM21  your practice?  What would be some examples of that?

      2:47PM22  A.  A large focus that I see in Louisville, and that's because

      2:47PM23  we're in a farm belt, I see a lot of extremity injuries.  And

      2:47PM24  these extremity injuries are from lawnmower accidents to

      2:47PM25  tractor accidents.  There's a structure called a PTO, power
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      2:47PM 1  takeoff on a tractor, and it often can grab a child's clothing

      2:47PM 2  and pull them in and injure them in that way.  So I have a --

      2:47PM 3  that's a large portion of my trauma treatment.  And I also, of

      2:47PM 4  course, have some substantial injuries with animals and dog

      2:48PM 5  bites.

      2:48PM 6  Q.  Do the various things that you've described thus far

      2:48PM 7  involve wound care?

      2:48PM 8  A.  Wound care is one of the -- at the core of my practice.

      2:48PM 9  All of these injuries, I deal with, entail wounds.  And they

      2:48PM10  must be reconstructed.  And often, when a child comes in, my

      2:48PM11  objective is to get that child from the admission of that

      2:48PM12  patient to home with a functional reconstruction.

      2:48PM13  Q.  I'd like to come back to your background in a minute.  But

      2:48PM14  would you tell us what appointments you currently hold as a

      2:48PM15  physician?

      2:48PM16  A.  My main appointment is I am director of plastic surgery at

      2:48PM17  one of the largest children's hospitals in the region, Kosair

      2:48PM18  Children's Hospital.  And I direct other surgeons to cover the

      2:48PM19  emergency room and coordinate other care in that area.

      2:49PM20            And my other appointment, we have a state commission

      2:49PM21  in the State of Kentucky where we deal with children who have

      2:49PM22  special healthcare needs, we refer to it as.  And this entails

      2:49PM23  craniofacial problems, congenital deformities and things along

      2:49PM24  that line.  And I, along with my partner, we direct that

      2:49PM25  clinic, and we have a panel of dentists, ENT surgeons and
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      2:49PM 1  other types of surgeons that help contribute to the care.

      2:49PM 2  Q.  And apart from your practice, as you've described it, have

      2:49PM 3  you done work over the years with Operation Hope?

      2:49PM 4  A.  That's one of my passions.  There's a group that started

      2:49PM 5  here in Houston.  And that group is -- was initially called --

      2:49PM 6  Q.  We're here in San Antonio, but Houston's pretty close.

      2:49PM 7  A.  That's a relative term.  I apologize if I insulted anyone.

      2:50PM 8  But in Houston there was a group called the cleft palate team.

      2:50PM 9  And they called it Operation Harelip, for lack of a better

      2:50PM10  term at that time.  But it later -- the offshoot of that group

      2:50PM11  was Operation Smile.  And the main holders of that group is

      2:50PM12  still functioning.

      2:50PM13            I became the medical director of that a number of

      2:50PM14  years ago and have been traveling to overseas and to the

      2:50PM15  Philippines for over ten years now.  And we do predominantly

      2:50PM16  cleft lip and palate surgery.  And we take care of a lot of

      2:50PM17  burns, because in that country burns are a major problem.

      2:50PM18  They depend on open fires, and children fall into these open

      2:50PM19  fires and develop just severe, substantial contractures.  And

      2:50PM20  it's just horrible.  And so we also take care and manage those

      2:50PM21  while we're there.

      2:50PM22  Q.  And how long did you say you've been doing that?

      2:50PM23  A.  I've been doing it for over ten years.

      2:50PM24  Q.  And you've been the medical director for Operation Smile

      2:50PM25  for how long?
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      2:50PM 1  A.  It's operation Hope.

      2:50PM 2  Q.  Operation Hope.  I'm sorry.

      2:50PM 3  A.  Operation Hope.  For about eight years.

      2:50PM 4  Q.  And part of Operation Hope is Operation Smile?

      2:51PM 5  A.  No.  Operation Smile had branched off from them.  And so

      2:51PM 6  they're well known.  They're have much better funding than we

      2:51PM 7  do.  But that's -- the same core of people are still running

      2:51PM 8  that operation.

      2:51PM 9  Q.  Have you been recognized for your service to Operation

      2:51PM10  Hope?

      2:51PM11  A.  They gave me a ten year service award, ten years of

      2:51PM12  service, and going to the Philippines and helping them out.

      2:51PM13  Q.  I'd like to talk a little bit about your family so that

      2:51PM14  you can complete the introduction of yourself to the jury.

      2:51PM15  And I'd like to begin not with your most immediate family, but

      2:51PM16  with your parents.  Where did you grow up?  And tell us a

      2:51PM17  little bit about your parents.

      2:51PM18  A.  My mother immigrated from Mexico and moved into southern

      2:51PM19  Texas.  And I think they refer to it as the Valley.  And my

      2:51PM20  grandfather, Jesus Rios, was a real entrepreneur.  And he

      2:52PM21  started -- he had a farm close to the King Ranch.  And then

      2:52PM22  later developed a grocery store and filling station, a few

      2:52PM23  other businesses there.  So he was -- he saw opportunity in

      2:52PM24  the United States, and he explored it.

      2:52PM25  Q.  And your father was in the military; is that right?
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      2:52PM 1  A.  Yes.  My father was stationed at Kingsville Naval Air

      2:52PM 2  Station, back when it was there.  And he met my mother, and

      2:52PM 3  married.  And we lived there for a number of years.  And then

      2:52PM 4  moved back to South Carolina, which is his home.

      2:52PM 5  Q.  Now, before we move on to what happened in South Carolina

      2:52PM 6  and thereafter, is your -- is your mother a nurse?

      2:52PM 7  A.  Yes.  My mother is a real inspiration to me, and she

      2:52PM 8  really inspired me to go into medicine.  And she's just a very

      2:52PM 9  hard-working woman, and she raised six children, my brothers

      2:52PM10  and sisters.  And then after that, she went back and went to

      2:53PM11  nursing school.  And there was a life after having children.

      2:53PM12  So she went back and obtained her registered nurse license and

      2:53PM13  vocalized all these great things that happened in medicine.  I

      2:53PM14  just wanted to be a part of it.  And it inspired me to go into

      2:53PM15  medicine.

      2:53PM16  Q.  And how many children were in your family?

      2:53PM17  A.  Six children, a Catholic family.

      2:53PM18  Q.  And your father was still in the military when you moved

      2:53PM19  to South Carolina?

      2:53PM20  A.  He left the military at that time, yes.

      2:53PM21  Q.  And let's now turn to your more immediate family.  Tell us

      2:53PM22  a little bit about your family.

      2:53PM23  A.  My wife has tolerated nine years of training by me.  So

      2:53PM24  she is really a saint.  But she has now gone back to -- she's

      2:53PM25  a registered nurse, and went back to get her Ph.D. in
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      2:53PM 1  cognitive psychology.  So we talk a lot about research.  And

      2:53PM 2  my children, my oldest son just graduated from Tufts

      2:53PM 3  University.  He's an artist.  And I'll be supporting him for a

      2:54PM 4  number of years to come.  My second son is a math major at the

      2:54PM 5  University of Chicago.  And we're very proud of him.

      2:54PM 6  Q.  And how long have you been married?

      2:54PM 7  A.  23 years.

      2:54PM 8  Q.  I know this probably is turning the clock back a little

      2:54PM 9  further than you would like, but did you go to high school in

      2:54PM10  South Carolina?

      2:54PM11  A.  Yes, I did.  My formative years were in South Carolina.

      2:54PM12  Q.  And then you went to undergraduate school?

      2:54PM13  A.  Yes.  I went to undergraduate school in Spartanburg,

      2:54PM14  South Carolina.  I can't seem to get away from it.  But at a

      2:54PM15  liberal arts school, Wofford College.  I went there on a

      2:54PM16  football scholarship.

      2:54PM17  Q.  You played for the football team?

      2:54PM18  A.  Yes.

      2:54PM19  Q.  And you did tell me the other day one of your claims to

      2:54PM20  fame with respect to your football history, which had to do, I

      2:54PM21  think, with Kingsville?

      2:54PM22  A.  Yes.  I went back to -- I went to the school who had

      2:54PM23  actually -- they were beaten by Texas A&I, actually, back in

      2:54PM24  the '70s.  So it was good to go back and try it again.

      2:55PM25  Q.  Did you -- what degree did you get, and when did you
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      2:55PM 1  receive it?

      2:55PM 2  A.  It was a bachelor of science in 1978.  And then I went --

      2:55PM 3  from there I went to medical school.

      2:55PM 4  Q.  And the bachelor of science was in?

      2:55PM 5  A.  Biology.

      2:55PM 6  Q.  And after that, you went to medical school.  And where did

      2:55PM 7  you go?

      2:55PM 8  A.  I went to the University of South Carolina in Charleston,

      2:55PM 9  South Carolina.  And there I completed my M.D. degree, and

      2:55PM10  graduated from there and then started my residency.

      2:55PM11  Q.  And how was it that back in that time period, 1979 to

      2:55PM12  1983, that you were able to pay for your medical school

      2:55PM13  education?  Excuse me.

      2:55PM14  A.  My father spoke proudly of the navy.  And so I utilized

      2:55PM15  them as a source to sponsor me.  And they have taken care of

      2:55PM16  me.  So I entered the navy, and they sponsored me for medical

      2:55PM17  school.

      2:56PM18  Q.  Okay.  I'd like to walk through your experiences from

      2:56PM19  medical school forward a bit, including your military

      2:56PM20  experiences.  And I'm going to jump around a little bit.  And

      2:56PM21  hopefully it won't be too confusing here.  When you got out of

      2:56PM22  medical school, what did you decide to do as a -- as a

      2:56PM23  specialty?

      2:56PM24  A.  I liked procedural -- the procedural aspect of medicine.

      2:56PM25  So I was interested in surgery.  I was also interested in the
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      2:56PM 1  cardiovascular work, and I think about being a cardiologist.

      2:56PM 2  But it -- mainly, I started focussing more on surgery.

      2:56PM 3  Q.  And where did you do your internship?

      2:56PM 4  A.  I did my internship in Spartanburg.  And then subsequent

      2:56PM 5  to that, I completed a residency at Spartanburg in general

      2:56PM 6  surgery.

      2:56PM 7  Q.  And what years are we talking about here?

      2:57PM 8  A.  '83 to '89.

      2:57PM 9  Q.  And during that time period, from '83 to '89, did you ever

      2:57PM10  meet Dr. Argenta?

      2:57PM11  A.  Yes, I did.  It was quite interesting to look back and

      2:57PM12  have done that.  But yes, I did meet Dr. Argenta.

      2:57PM13  Q.  Could you explain how that came about?

      2:57PM14  A.  I was interested in plastic surgery, so I did an outside

      2:57PM15  rotation at the University of Michigan.  And this was about

      2:57PM16  1984.  And while I was there, there were two main people that

      2:57PM17  I wanted to see.  Steve Mathis, which had written the textbook

      2:57PM18  on myocutaneous laps.  And if I might digress a little bit,

      2:57PM19  myocutaneous laps are used to reconstruct different parts of

      2:57PM20  the body.  And that was a great interest of mine, and it was a

      2:57PM21  great interest in the field of plastic surgery at that time.

      2:57PM22            And another gentleman by the name of Steve -- excuse

      2:58PM23  me -- Tom Stevenson were there.  And I spent a lot of time

      2:58PM24  with them.  They predominantly worked on wounds.

      2:58PM25            And while I was there, I met Dr. Argenta and
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      2:58PM 1  observed some of his surgery.  And his surgery was mainly

      2:58PM 2  focussed on craniofacial surgery.

      2:58PM 3  Q.  And this was, again, about 1985; is that right?

      2:58PM 4  A.  '84, '85, something like that.

      2:58PM 5  Q.  Now, you were doing your internship and residency in

      2:58PM 6  Spartanburg, South Carolina.  Were you -- did you just go sort

      2:58PM 7  of on loan for a year to the University of Michigan?  How does

      2:58PM 8  that work?

      2:58PM 9  A.  No.  I just went -- it was a six-week rotation.

      2:58PM10  Q.  Now, you had said that you were in the navy.  When did you

      2:58PM11  join the navy?

      2:58PM12  A.  In 1979.

      2:58PM13  Q.  How does this work, that you're able to go to medical

      2:58PM14  school, then pursue your internship and residency while you

      2:58PM15  have a navy commitment?

      2:58PM16  A.  Part of the navy arrangement is that if you want to train

      2:59PM17  on the outside, you can request a deferment.  And so I

      2:59PM18  requested a deferment because I wanted to do most of my

      2:59PM19  training on the outside world, so to speak.

      2:59PM20  Q.  Jason, could we have the time line, the first time line,

      2:59PM21  please?  I think this might be helpful in tracking your career

      2:59PM22  here a bit.  This is a time line of at least some of the

      2:59PM23  activities that you've told us about so far.  So medical

      2:59PM24  school from '79 to '83.  Your residency thereafter until 1989.

      2:59PM25  And during this time, were you still considered to be in the
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      2:59PM 1  military?

      2:59PM 2  A.  Yes.  I was accruing navy time, so to speak.  Yes.

      2:59PM 3  Q.  And after your residency, what did you then do, beginning

      2:59PM 4  in 1989?

      2:59PM 5  A.  At that point I went back to serve my obligation to the

      3:00PM 6  navy as a general surgeon.  And so I left in 1989.  And my

      3:00PM 7  first duty station was in Naples, Italy.  And I was there from

      3:00PM 8  1989 to 1991.

      3:00PM 9  Q.  What were your duties and responsibilities in Naples,

      3:00PM10  Italy?

      3:00PM11  A.  That was a very important time in history in regards to

      3:00PM12  the Gulf War.  And we were an offloading station for the --

      3:00PM13  for the fleet that was coming into Naples on their way to the

      3:00PM14  gulf.  And so we took care of a lot of patients that were

      3:00PM15  coming off, that were, one, either injured or sick from

      3:00PM16  various reasons.  And we either dealt with those problems

      3:00PM17  there, or we transferred them back to CONUS, or the

      3:00PM18  continental U.S.

      3:00PM19  Q.  Now, there has been some testimony by others in this case

      3:00PM20  about an article that you wrote that was published in

      3:00PM21  "Contemporary Surgery" in 1989.  I don't want to go into that

      3:00PM22  right now.  But I want to relate that to the time line.  The

      3:01PM23  article that you published was published when in 1989?

      3:01PM24  A.  It was published in June of 1989 in a journal called

      3:01PM25  "Contemporary Surgery."
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      3:01PM 1  Q.  And it was when in 1989 that you then left for Naples,

      3:01PM 2  Italy for your military service?

      3:01PM 3  A.  I left in the end of July, August timeframe.

      3:01PM 4  Q.  So the article had only been out a month or so before you

      3:01PM 5  left for Italy; is that correct?

      3:01PM 6  A.  Yes.

      3:01PM 7  Q.  After your tour of duty in Naples, Italy, which I think

      3:01PM 8  you said ended about 1991, where did you go then?  You still

      3:01PM 9  had military commitment?

      3:01PM10  A.  Yes, I did.  I had two more years in the navy.  And while

      3:01PM11  I was in Naples, I also had to go to Liberia.  I was shipped

      3:01PM12  to Liberia for a while, and also had to go to Germany for a

      3:01PM13  while to backfill.  And then -- so I was able to get the duty

      3:01PM14  station that I wanted.  And so they gave me one back home in

      3:02PM15  Charleston, South Carolina.  So that's where I went from '91

      3:02PM16  to '93.

      3:02PM17  Q.  And in Charleston, South Carolina what position did you

      3:02PM18  hold?  What was your rank?

      3:02PM19  A.  I was lieutenant commander, and I was assistant director

      3:02PM20  of general surgery at that hospital.

      3:02PM21  Q.  And the surgical procedures that you performed at that

      3:02PM22  time were what general type?

      3:02PM23  A.  In general surgery we deal with a lot of problems.  And

      3:02PM24  the general surgeon in the military is really a diversified

      3:02PM25  surgeon.  That's why they hire a general surgeon to take care
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      3:02PM 1  of a lot of problems in the field.  And so our

      3:02PM 2  responsibilities were from head to toe essentially.  But I

      3:02PM 3  dealt with a lot of abdominal wounds and surgery.  And also, I

      3:02PM 4  did a fair amount of non-cardiac thoracic surgery.  We saw a

      3:02PM 5  lot of lung cancer there.  And I also was focussing on

      3:02PM 6  vascular surgery.

      3:02PM 7  Q.  Now, I note from your time line that in July of 1993 you

      3:03PM 8  assumed a second residency; is that right?

      3:03PM 9  A.  Yes.

      3:03PM10  Q.  Would you tell us a little bit about that?

      3:03PM11  A.  Much to my wife's dislike, I wanted to go ahead and

      3:03PM12  complete my dreams of being a plastic surgeon.  So I was able

      3:03PM13  to get another deferment for outside training in plastic and

      3:03PM14  reconstructive surgery.  And one of the centers for

      3:03PM15  microsurgery at the time was in Louisville.  And they were

      3:03PM16  doing a lot of things I was interested in.  So I pursued a

      3:03PM17  residency there and obtained it.

      3:03PM18  Q.  And what sorts of things did you do during your residency

      3:03PM19  in Louisville?

      3:03PM20  A.  In Louisville, it is -- it is a tremendous training ground

      3:03PM21  for all types of massive injuries that require reconstruction.

      3:03PM22  We had a cancer -- we had several cancer centers there.  We

      3:03PM23  have several interstates that converge on Louisville.  So

      3:03PM24  there is a source of many types of complicated wounds.  And we

      3:04PM25  have a lot of guns in Kentucky, so that was a source of a lot
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      3:04PM 1  of injuries there.  So it's quite challenging, and I think I

      3:04PM 2  got a great background in wound care there.

      3:04PM 3  Q.  And when you completed your residency, did you have a

      3:04PM 4  further commitment to the navy at that point?

      3:04PM 5  A.  I did.  And I requested another fellowship deferment.  So

      3:04PM 6  they allowed me to stay out another year, and I completed a

      3:04PM 7  hand fellowship in microsurgery and hand surgery at the

      3:04PM 8  Kleinert Institute, which is one of the -- which is the

      3:04PM 9  largest training program in the world.

      3:04PM10  Q.  And how did you then complete your military commitment at

      3:04PM11  that point?

      3:04PM12  A.  I then returned to Portsmouth Naval Hospital, one of the

      3:04PM13  large tertiary hospitals for the military and navy.  So I

      3:04PM14  returned to Portsmouth, Virginia.  And from 1996 to the year

      3:04PM15  2000 I completed my obligation there.

      3:04PM16  Q.  And when you completed your obligation, what was your

      3:05PM17  rank?

      3:05PM18  A.  I was commander.  In army terms, that's a lieutenant

      3:05PM19  colonel.

      3:05PM20  Q.  And did you receive any service awards?

      3:05PM21  A.  I received the navy achievement award during my time in

      3:05PM22  Naples and the gulf, and I received several navy

      3:05PM23  accommodations.

      3:05PM24  Q.  Now, you had described earlier for us your current

      3:05PM25  practice.  The practice that you've described, is that
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      3:05PM 1  something you began after leaving the navy in the year 2000?

      3:05PM 2  A.  Yes.  All of my patients up to that point were really part

      3:05PM 3  of the government.  And so I started -- I was starting a

      3:05PM 4  private practice in Kentucky in the year 2000.

      3:05PM 5  Q.  Now, we had talked a little bit about the types of things

      3:05PM 6  that you deal with today, including some of the wounds that

      3:05PM 7  you deal with today.  I don't want to spend too much time on

      3:06PM 8  this, but I understand back in the 1980s -- and the jury has

      3:06PM 9  heard a good bit about this -- you developed what you called a

      3:06PM10  closed wound suction system.  Is that -- did I characterize

      3:06PM11  that correctly?

      3:06PM12  A.  Yes, you did.  And what we -- what we had devised was

      3:06PM13  based on the basic premise of taking an open wound and

      3:06PM14  converting it to a closed wound with a dressing with a

      3:06PM15  membrane that resembles the skin.  And by doing that, the body

      3:06PM16  -- it enhanced the body's ability to heal the wound as well.

      3:06PM17  So that was where that term was coined, although it was coined

      3:06PM18  and used in the literature in various ways already.

      3:06PM19  Q.  Now, that closed wound suction system -- and if I don't

      3:06PM20  use the right title, please correct me.  The closed wound

      3:06PM21  suction system that you developed in the mid-1980s, is that

      3:07PM22  something you still use today?

      3:07PM23  A.  Yes.  I use it.  And I've been using it for 20 years.  And

      3:07PM24  my use has fluctuated depending on the types of injuries and

      3:07PM25  wounds that I deal with -- I've dealt with in my -- in my
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      3:07PM 1  history.  But I use it more and more in the past six years

      3:07PM 2  based on the type of injuries I've seen in my community.

      3:07PM 3  Q.  And how does the system, as you use it today, compare to

      3:07PM 4  the system as you developed it in 1985, just very briefly?

      3:07PM 5  A.  I don't think there is any significant difference or

      3:07PM 6  alteration.  I still use the dressing configuration I used

      3:07PM 7  back in the '80s.  And I still use suction with about the

      3:07PM 8  same pressures.

      3:07PM 9  Q.  Have you used it with success in your plastic surgery

      3:07PM10  practice over the last five or six years?

      3:07PM11  A.  Yes.  In my mind it provides me with a tool to take care

      3:08PM12  of my patients, and that's why I continue to use it.  And

      3:08PM13  that's the fact.

      3:08PM14  Q.  Okay.  I would like to turn clock back now, if I may, to

      3:08PM15  1985.  And I'd like to ask you if -- well, let's begin,

      3:08PM16  actually, with some preliminary questions so we have a better

      3:08PM17  understanding of who you were in 1985.  As of 1985, you're a

      3:08PM18  few years, I guess, into your residency.  What was your title,

      3:08PM19  position as of 1985?

      3:08PM20  A.  I was a general surgery resident.  My duties were to take

      3:08PM21  care of patients and prepare them for surgery, assist the

      3:08PM22  attending surgeon in surgery and do some of the surgery myself

      3:08PM23  under their guidance, as well as take care of them

      3:08PM24  postoperatively.

      3:08PM25  Q.  In 1985 to whom were you reporting?
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      3:09PM 1  A.  I was reporting -- I would report to my attending

      3:09PM 2  surgeons.  And my surgical director was a gentleman by the

      3:09PM 3  name of John Botsford.  He ran our general surgery program and

      3:09PM 4  oversaw any type of research and activities of the surgeons --

      3:09PM 5  the surgery residents.

      3:09PM 6  Q.  What types of surgeries were you working on in that time

      3:09PM 7  period?

      3:09PM 8  A.  Again, it was a broad spectrum in general surgery.  We

      3:09PM 9  managed chest wounds, gunshot wounds, abdominal procedures as

      3:09PM10  a result of cancer, just general bowel obstruction,

      3:09PM11  gallbladder disease, appendicitis and extremity injuries from

      3:09PM12  car accidents.  And we also did a fair amount of vascular

      3:09PM13  surgery related to -- as a complication of all these other

      3:09PM14  processes.

      3:09PM15  Q.  What was it like being a resident for you at that time

      3:09PM16  period?

      3:09PM17  A.  We didn't have any rules to protect us in terms of sleep.

      3:10PM18  And so I would spend, sometimes, two or three days in the

      3:10PM19  hospital at a time.  But usually we'd try to limit it to every

      3:10PM20  other night or every other third night on call.  So I was -- I

      3:10PM21  was -- there was a pecking order through all those years of

      3:10PM22  training.  And, eventually, I became a chief resident and --

      3:10PM23  Q.  Turning back, again, to 1985, what sorts of wound

      3:10PM24  dressings were you using at that time?

      3:10PM25  A.  It was an interesting time in history in relation to being
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      3:10PM 1  here.  And we used very simple dressings.  The idea of moist

      3:10PM 2  wound care wasn't -- wasn't pervasive in the thinking of all

      3:10PM 3  surgeons.  And what is moist wound care?  That's where you

      3:10PM 4  just basically keep the wound moist.

      3:10PM 5            And a standard, which we used then and pretty much

      3:10PM 6  use now, is moist gauze.  We put moist gauze in a wound.  We

      3:10PM 7  put saline in it.  And we usually put another pad to absorb

      3:11PM 8  the rest of the drainage.  And that -- and we refer to that as

      3:11PM 9  saline wet dressings or saline wet to dry.  When they dry out,

      3:11PM10  you remove them.  And it also does some debriding at the same

      3:11PM11  time.

      3:11PM12  Q.  Debriding is what?

      3:11PM13  A.  Debriding is when we want -- we want to remove dead tissue

      3:11PM14  out of a wound.  Wounds do not heal if there is any residual,

      3:11PM15  dead tissue in the wound.  So that's a basic premise for

      3:11PM16  surgeons to treat or to manage a wound.

      3:11PM17  Q.  And when you say remove the dead tissue, is that with a

      3:11PM18  scalpel, surgical type procedure?  What does that really mean?

      3:11PM19  A.  It's a combination of techniques.  One, using wet to dry

      3:11PM20  dressings, it'll actually pull it out, separate.  And the

      3:11PM21  other way is, of course, to surgically excise any non-viable

      3:11PM22  or necrotic or dead tissue.

      3:11PM23  Q.  I'm sorry.

      3:11PM24  A.  It's a source or medium for bacteria to grow.  And that's

      3:11PM25  the purpose in doing that.
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      3:11PM 1  Q.  At that time were you using wound drains?  You know what I

      3:12PM 2  mean by wound drain?

      3:12PM 3  A.  We used a constellation of different types of drains in

      3:12PM 4  the abdomen or in the chest or in other extremities.  We would

      3:12PM 5  even close wounds over drains.  And so the use of drains was

      3:12PM 6  very common then, and as is now.

      3:12PM 7  Q.  I want to come back to closed wounds over drains.  But

      3:12PM 8  before I get to that, I want to ask you what sorts of drains

      3:12PM 9  are you talking about?

      3:12PM10  A.  Well, the most common drain that surgeons use today is

      3:12PM11  referred to as a Jackson Pratt drain.  That's someone's name

      3:12PM12  on a drain.  But, basically, it is a long tube.  At the end of

      3:12PM13  that tube there are holes, we refer to as fenestrations.  And

      3:12PM14  they're throughout the last part of that wound that goes --

      3:12PM15  the last part of the drain to -- that goes in the wound.

      3:12PM16            To help you understand that, what it does is it

      3:12PM17  takes the secretions -- and you can actually -- on the other

      3:12PM18  end of the tube there is a bulb.  And we compress it and it

      3:13PM19  creates a vacuum.  And it pulls the secretions out of the

      3:13PM20  area.  I hope that makes sense.  And sometimes there is enough

      3:13PM21  -- there is drainage and bacterial contamination in an area

      3:13PM22  that would otherwise develop an abscess or an infection or a

      3:13PM23  collection of pus, which I think makes sense.  And it

      3:13PM24  evacuates it.  And so it prevents an infection or helps treat

      3:13PM25  an infection.
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      3:13PM 1            And at the time we were actually sometimes

      3:13PM 2  percutaneously going through the skin and putting them in

      3:13PM 3  these types of abscesses.  And therein, again, my thinking was

      3:13PM 4  developing about a closed wound drainage system.

      3:13PM 5  Q.  You're jumping ahead a little bit.  I want to slow things

      3:13PM 6  down a little bit.  So before getting to dealing with

      3:13PM 7  abscesses or closed wound suction systems, drains, I gather,

      3:13PM 8  were being used for various purposes at your hospital?

      3:14PM 9  A.  Oh, yes.  Yes.

      3:14PM10  Q.  And drains were used in the operating room during the

      3:14PM11  course of surgeries?  Would that be an example?

      3:14PM12  A.  Yes.  During a surgical procedure, yes.

      3:14PM13  Q.  And just to give us an example of how it would be used so

      3:14PM14  we can understand the use of drains in that time period, could

      3:14PM15  you describe use in an operating room, of a drain?

      3:14PM16  A.  For instance, if someone had an infected gallbladder.  And

      3:14PM17  I think we all know what a gallbladder is.  It's where we

      3:14PM18  store bile.  And that often gets infected, one of the most

      3:14PM19  common procedures performed by a general surgeon.  Sometimes

      3:14PM20  they get infected.  And so when we remove it, often we will

      3:14PM21  leave a drain in that area where it was removed with those --

      3:14PM22  all those little fenestrations, comes out through the skin and

      3:14PM23  it goes to a bulb.  And it evacuates all that residual

      3:14PM24  bacteria that was left behind and debris that was left behind

      3:14PM25  to prevent an abscess in that area, or infection.
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      3:14PM 1  Q.  And you mentioned the use of drains, I think, underneath

      3:14PM 2  the skin in connection with -- I thought you said a graft, but

      3:15PM 3  I may have misunderstood you.  You said something about the

      3:15PM 4  use of a drain under the skin.  Could you explain what you had

      3:15PM 5  in mind?

      3:15PM 6  A.  Yes.  And especially in the south, we had a large -- a lot

      3:15PM 7  of large patients that would develop infections between the

      3:15PM 8  skin and the muscle layer.  We refer to it as a subcutaneous

      3:15PM 9  infection.  And when -- often times when we'd drain that

      3:15PM10  infection, we'd open it up, drain it and we'll lay a drain in

      3:15PM11  that deep cavity.  And what that will do is drain out the

      3:15PM12  infection.  So the body will also -- it will facilitate the

      3:15PM13  wound healing just by draining that abscess.

      3:15PM14  Q.  And you mentioned abscess a couple of times.  How is it

      3:15PM15  that -- an abscess, is that -- that's something that's under

      3:15PM16  the skin?  Is that usually --

      3:15PM17  A.  It's between the skin -- it could be between the skin or

      3:15PM18  the muscle.  And that location is subcutaneous tissue, below

      3:15PM19  the skin.  Intraabdominal, it's inside, underneath the muscle

      3:16PM20  layer, around the intraabdominal organs.  That's an

      3:16PM21  intraabdominal abscess.  You can just have a chest abscess

      3:16PM22  around the lung, and so on and so on.

      3:16PM23  Q.  Now, it sounds like at that time you had developed an

      3:16PM24  interest in healing of wounds; is that correct?

      3:16PM25  A.  Yes.  I wanted to be a plastic surgeon.  And at the time
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      3:16PM 1  it was a big focus of plastic surgery.

      3:16PM 2  Q.  Do you know Katherine Jeter?  Does that name ring a bell

      3:16PM 3  for you?

      3:16PM 4  A.  Yes.  Katherine --

      3:16PM 5  Q.  Probably rings a loud bell for you?

      3:16PM 6  A.  A loud bell.

      3:16PM 7  Q.  Who is Katherine Jeter?

      3:16PM 8  A.  Katherine Jeter was -- I met her in the early part of my

      3:16PM 9  surgical training.  And she was an enterostomal therapist.

      3:16PM10  And what was emerging at that time, what was developing, is a

      3:16PM11  thought that the enterostomal therapist would help with the

      3:16PM12  management of wounds.  And they, in and of themself, really

      3:16PM13  utilized different types of materials and products and -- that

      3:17PM14  were coming on the market, to try to help the wounds heal.

      3:17PM15  And most predominantly, products that would keep the wound

      3:17PM16  moist.  And that's a big part of wound care, moist wound care.

      3:17PM17  Q.  And did you learn some things from Katherine Jeter?

      3:17PM18  A.  Katherine was a big influence on all the residents and the

      3:17PM19  attendings in our hospital.  Shoe was well respected.  She was

      3:17PM20  nationally known.  Many people asked her to do many things

      3:17PM21  around the country.  And she taught residents.  She talked in

      3:17PM22  seminars around the country, and she was just well known.

      3:17PM23  Q.  At some point did she talk to you about something called

      3:17PM24  an occlusive dressing?

      3:17PM25  A.  Yeah.  She introduced me into some of those wound care
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      3:17PM 1  products.  We refer to in -- categorically, as an occlusive

      3:17PM 2  dressing.  And as I alluded to earlier, this occlusive

      3:18PM 3  dressing simulates the skin.  If you have an open wound, you

      3:18PM 4  can put this over.  And it helps provide a moisture barrier,

      3:18PM 5  what skin often does.  So yes.

      3:18PM 6  Q.  Now, was there a time in 1985 where you came across a

      3:18PM 7  particular patient that had special wound problems?

      3:18PM 8  A.  Yes.  It was a patient that I had worked on with one of my

      3:18PM 9  attendings.  And it was a patient who had a perforated ulcer.

      3:18PM10  And although we don't see those as common because of our

      3:18PM11  medications, back then they were quite common.  And the

      3:18PM12  perforation means a break, essentially, in the bowel wall.  In

      3:18PM13  this case it was in the stomach.  And we had to remove part of

      3:18PM14  the stomach.  And we reconnected the first part of the

      3:18PM15  intestines to the stomach.

      3:18PM16            And in that patient, afterwards, the patient became

      3:18PM17  sick and eventually developed a wound infection.  And through

      3:18PM18  that wound was draining bilious material.  And that's -- that

      3:19PM19  drainage is coming from the bowel.  And the yellow color of

      3:19PM20  it, the nature of that, is from bile, from the gallbladder.

      3:19PM21            And so that creates not just a wound.  It is a wound

      3:19PM22  that is complicated by a fistula, an even worse wound, if you

      3:19PM23  will.  And so -- and I had been seeing this from my -- from my

      3:19PM24  days in medical school until now.  And it is a great interest

      3:19PM25  of mine, how could you solve that problem?  Because once it
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      3:19PM 1  happens in a patient, the mortality rate starts to go up.

      3:19PM 2  Around six out of ten patients can die when they have this.

      3:19PM 3  And if you actually visualize it, it is a horrible mess that

      3:19PM 4  is drained down the side of a patient, stool, pus and this red

      3:19PM 5  macerated wound.  I said, what are you going to do about that?

      3:19PM 6  And we didn't have any good solutions.

      3:20PM 7  Q.  I want to -- I want to stop you there and break this down

      3:20PM 8  a little bit.  So this was a patient who had gone into the

      3:20PM 9  operating room for surgery?

      3:20PM10  A.  Yes.

      3:20PM11  Q.  And had come out of the operating room and went where?

      3:20PM12  A.  Went to the intensive care unit afterwards.

      3:20PM13  Q.  And in the intensive care unit, what was happening

      3:20PM14  therewith respect to this patient?

      3:20PM15  A.  Well, I would make rounds.  And we had consulted

      3:20PM16  Katherine.  My attending had consulted Katherine to help

      3:20PM17  manage that wound.  And she was trying different types of

      3:20PM18  products to try to contain the wound so it wouldn't injure the

      3:20PM19  skin.  And the patient can become dehydrated from this

      3:20PM20  drainage going out, and developed several other complications

      3:20PM21  from the intracutaneous fistula.

      3:20PM22  Q.  Was she frustrated at that time?

      3:20PM23  A.  She had exhausted all of her capabilities and -- with

      3:20PM24  collection bags, suction tubes and massive dressings.

      3:21PM25  Q.  By massive dressings do you mean the moist gauze that you
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      3:21PM 1  described?

      3:21PM 2  A.  Moist and covered with dry, and trying to absorb this and

      3:21PM 3  protect the skin, yes.

      3:21PM 4  Q.  And what condition was the patient at that time?

      3:21PM 5  A.  That patient was moribund after surgery and was not very

      3:21PM 6  responsive, incoherent and septic, very sick.

      3:21PM 7  Q.  Possibly fatal?

      3:21PM 8  A.  Most likely.  Most likely.

      3:21PM 9  Q.  And given that the treatments that you were trying to

      3:21PM10  employ, the standard treatments, were not working, what was it

      3:21PM11  that you decided to do?  And actually, let me back up a little

      3:21PM12  bit.

      3:21PM13            Faced with that situation, if you could kind of turn

      3:21PM14  back the clock and put yourself in the situation of a patient

      3:21PM15  in the intensive care unit, nothing is working.  What was your

      3:21PM16  thought process at that point?

      3:21PM17  A.  Well, I thought we had to be creative and resourceful with

      3:21PM18  the dressing.  We wanted to apply a dressing that can divert

      3:22PM19  the stream so it would stop the destructive nature of the

      3:22PM20  affluent that was coming out.  So this was really a special

      3:22PM21  wound.

      3:22PM22            And so, in talking with Katherine, we were

      3:22PM23  brainstorming one evening over this patient.  And she was

      3:22PM24  trying to put some Stomahesive and some other types of bags

      3:22PM25  around to contain this.  And so I thought, hang on, Katherine.
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      3:22PM 1  I'll go to the operating room, and just wait.

      3:22PM 2            And so I went and got a Jackson Pratt drain, and

      3:22PM 3  then came back.  And we used some of the products that she had

      3:22PM 4  there and this drain, very simple drain.  And we used a moist

      3:22PM 5  dressing, saline dressing, packed it, cleaned the skin, laid

      3:22PM 6  this occlusive dressing over this Jackson Pratt.  And boom, it

      3:22PM 7  just sucked down.  And here we have this dressing.  I said,

      3:23PM 8  this is great.  I wouldn't have predicted it to happen that

      3:23PM 9  way, but we observed it very carefully, and we changed it

      3:23PM10  daily.

      3:23PM11  Q.  Before you jump ahead too far, I want to stick with the

      3:23PM12  day in which you actually applied the various components that

      3:23PM13  you've just described.  You talked about using saline soaked

      3:23PM14  gauze, I gather, something that you'd used previously?

      3:23PM15  A.  Yes.

      3:23PM16  Q.  And you talked about using a Jackson Pratt drain; is that

      3:23PM17  right?

      3:23PM18  A.  That's correct.

      3:23PM19  Q.  And you talked about using an occlusive dressing in

      3:23PM20  connection with it; is that right?

      3:23PM21  A.  Yes.  That's correct.

      3:23PM22  Q.  Now, were each of these three components that you

      3:23PM23  described components that you had used separately in treating

      3:23PM24  various wounds prior to that time?

      3:23PM25  A.  Oh, yes.  They were just tools.  And we viewed this as a
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      3:23PM 1  dressing.  And so -- and put it -- it had not been put

      3:23PM 2  together in that configuration, but these were just common

      3:24PM 3  products we used every day in the hospital.

      3:24PM 4  Q.  And before you put all of this together, what were you

      3:24PM 5  thinking?  Were you comparing this to any other prior wound

      3:24PM 6  that you had treated?  Was this similar to something else you

      3:24PM 7  -- that -- what was the thought process?

      3:24PM 8  A.  Well, my thought process was, here we are.  We have an

      3:24PM 9  abscess.  We're creating a model for an abscess.  At that time

      3:24PM10  no one would put an occlusive dressing over a nasty, macerated

      3:24PM11  wound like this, with bowel contents coming out of it.  Who

      3:24PM12  would do that?  That is a model for an abscess.  And so it

      3:24PM13  wasn't in the paradigm of thinking at that time to manage a

      3:24PM14  wound that way.  So that was quite different.

      3:24PM15  Q.  So you created an abscess in your mind and then treated it

      3:24PM16  like you previously treated abscesses.  Is that the idea?

      3:24PM17  A.  It's very simple.

      3:24PM18  Q.  And what expectations did you have before you hooked all

      3:25PM19  this up and put it together?

      3:25PM20  A.  I didn't really have any on what it would do to the wound.

      3:25PM21  I wouldn't predict anything.  I didn't foresee the outcome of

      3:25PM22  this.  All -- I was glad to see that it was draining the wound

      3:25PM23  and controlling the wound and helping us get the patient under

      3:25PM24  control.  So -- and that was my initial intent, to try to get

      3:25PM25  control of the wound, to get control of the patient -- to
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      3:25PM 1  treat the patient, not just the wound, but treat the patient.

      3:25PM 2  Q.  And what were your observations after you flipped the

      3:25PM 3  switch, turned on the pump and then observed this patient over

      3:25PM 4  the next number of weeks?

      3:25PM 5  A.  As I started earlier, on a daily basis we were very

      3:25PM 6  careful because this was -- this was pretty different

      3:25PM 7  technique, managing a wound, leaving a dressing on and not

      3:26PM 8  changing it three or four times a day, with the inherent costs

      3:26PM 9  of that.

      3:26PM10            So our observations were, we saw granulation in the

      3:26PM11  wound, unexpected, because you have this bowel affluent which

      3:26PM12  digests your intracutaneous content -- I mean, your -- excuse

      3:26PM13  me.  Your food.  I mean, that's what it does, has a digestive

      3:26PM14  component in this affluent.  But it wasn't digesting the

      3:26PM15  wound.  The wound was actually granulating.  And so that was

      3:26PM16  totally unexpected and unpredicted.  And that was our -- that

      3:26PM17  was our findings early on.  And so we started decreasing the

      3:26PM18  frequency of dressing changes.  Well, we don't need to change

      3:26PM19  this every day.  Let's change it every other day, still

      3:26PM20  looking better.  Removed every third day, still looking

      3:26PM21  better.  And as time went on, it drains from every other day

      3:26PM22  to every five days.

      3:26PM23            So, again, a pretty radical change in how people

      3:26PM24  were managing wounds, especially wounds of this type at that

      3:27PM25  time.
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      3:27PM 1  Q.  And with this patient that you've been describing, what

      3:27PM 2  did you do with respect to the suction pressure?  What kinds

      3:27PM 3  of things did you explore in treating this patient?

      3:27PM 4  A.  Well, if you -- if you looked at what the pressure was

      3:27PM 5  doing with the patient, we wanted to be careful not to damage

      3:27PM 6  the patient.  So we started at very low pressures.  And we

      3:27PM 7  increased the pressures over time.  And when patients

      3:27PM 8  complained of them, we learned to back off.

      3:27PM 9  Q.  Why would patients complain of the pressures?

      3:27PM10  A.  Well, if you think -- this is negative pressure.  And if

      3:27PM11  you think, the same feel of the negative pressure is conveyed

      3:27PM12  as outer pressure on the area.  So it feels the same.

      3:27PM13            So if you -- for instance, if you put a blood

      3:28PM14  pressure -- it kind of hurts when you put it up to the higher

      3:28PM15  range and as it is coming down.  You put it at the lower

      3:28PM16  range, it's not so painful.  So pressure is just pressure.  It

      3:28PM17  creates -- can create pain and discomfort.  So we were aware

      3:28PM18  of that and we wanted to see how the system was working.  And

      3:28PM19  we eventually arrived at a range of pressures around 80

      3:28PM20  millimeters of mercury.  And we could see that on our -- on

      3:28PM21  our regulators at the hospital, and we could see that that was

      3:28PM22  a range where the dressing was still functioning.  It still

      3:28PM23  was collapsed, and the vacuum was maintained, and the affluent

      3:28PM24  didn't overrun the system so -- and when we looked at the

      3:28PM25  wounds, they were healing.  So we felt it was a safe and
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      3:28PM 1  comfortable pressure for the patients to tolerate.

      3:28PM 2  Q.  What observations, if any, did you have with respect to

      3:28PM 3  infection in the wound?

      3:28PM 4  A.  Well, as I previously stated, this was -- this was an

      3:29PM 5  infection model basically.  And what happened?  No infections.

      3:29PM 6  We just didn't see infections.  So I didn't really focus on

      3:29PM 7  that, but it was an unexpected finding to not see infections.

      3:29PM 8  And we actually observed less inflammation around the area,

      3:29PM 9  less swelling around the area.  And over time, the wounds

      3:29PM10  healed.

      3:29PM11  Q.  And that's the -- you anticipated my next question.  Over

      3:29PM12  what period of time did you keep this device, this closed

      3:29PM13  suction wound drainage system, on this patient?

      3:29PM14  A.  Well, the -- it took, usually, several weeks for these

      3:29PM15  fistulas to close.  And by that time what we had at the end of

      3:29PM16  that, we had a healthy granulating bed.  And that's often when

      3:29PM17  we removed the tissue.  And an algorithm of treatment of a

      3:29PM18  granulating wound, there's many other things that we can do.

      3:29PM19  We can mobilize the patient now.  And so we had other

      3:30PM20  treatment modalities.  Simple dressings, wet to dry, would

      3:30PM21  work, or we could do primary closure.  We can come back and

      3:30PM22  close the wound or put a skin graft on it.

      3:30PM23  Q.  Did this wound reach some stage of healing that was

      3:30PM24  satisfactory to you, so that you then moved on to some other

      3:30PM25  form of treatment to close the wound?
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      3:30PM 1  A.  Exactly.  That's what I was alluding to when I was talking

      3:30PM 2  about actively closing the wound, when this granulating bed,

      3:30PM 3  it can tolerate stool on it.  We proved that.  It was a

      3:30PM 4  healthy red tissue that has a large amount of blood flow to

      3:30PM 5  it.  And the greater the blood flow, often the greater the

      3:30PM 6  resistance for infection.

      3:30PM 7  Q.  Now, I'd like to put up a demonstrative.  And I think, as

      3:30PM 8  you know, the jury doesn't get these demonstratives, so I'd

      3:30PM 9  like you to explain what's on this particular demonstrative.

      3:30PM10  And the question I have for you is, addressing the system that

      3:31PM11  you developed back in 1985, this -- I think you call it a

      3:31PM12  vacuum dressing system?  That was one of the terms you used?

      3:31PM13  A.  It creates a vacuum, yes.

      3:31PM14  Q.  So at this point I gather you had not yet coined the word

      3:31PM15  "closed wound suction system"?  I've got the terminology --

      3:31PM16  A.  No, I have not.

      3:31PM17  Q.  What was the coined term?

      3:31PM18  A.  Closed wound suction system.

      3:31PM19  Q.  Okay.  Closed wound suction system.  So looking at the

      3:31PM20  vacuum dressing system that you developed in 1985, did it

      3:31PM21  include a suction source?

      3:31PM22  A.  It did.

      3:31PM23  Q.  And what -- I'm sorry?

      3:31PM24  A.  It did include a suction source.  And our suction source,

      3:31PM25  we used simple wall suction that was available to patients in
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      3:31PM 1  rooms where -- that had that suction source.

      3:31PM 2  Q.  Now, in a moment I'm going to ask you to come over here

      3:31PM 3  and demonstrate something.

      3:31PM 4            MR. PARTRIDGE:  But may I just approach, Your Honor?

      3:31PM 5            THE COURT:  You may.

      3:31PM 6  BY MR. PARTRIDGE:

      3:31PM 7  Q.  What is this here?

      3:31PM 8  A.  That's a simulation of what I would have in a patient's

      3:31PM 9  room.  That is a regulator to the hospital's vacuum system.

      3:32PM10  Q.  And this is a regulator where you can change the amount of

      3:32PM11  pressure that's provided?

      3:32PM12  A.  Yes.  I can change the pressure.  I can raise it to very

      3:32PM13  high pressures, and I can lower it.  I can also use

      3:32PM14  intermittent suction on those regulators and -- or just turn

      3:32PM15  it off.

      3:32PM16  Q.  And did this vacuum dressing system that you developed

      3:32PM17  include an occlusive dressing to seal the wound?

      3:32PM18  A.  Yes.  We had products at that time available to us over

      3:32PM19  semipermeable membranes.  A common brand was Opsite, and

      3:32PM20  that's what we most commonly use.  And another one was

      3:32PM21  Tegaderm.  Those are the two, historically, that I remember at

      3:32PM22  that time.

      3:32PM23  Q.  And did the system include moist gauze dressing, filling

      3:32PM24  the area between the wound and the occlusive dressing?

      3:32PM25  A.  Yes.  We filled the wound with the gauze.  And we
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      3:33PM 1  created -- after our observations, we just created a technique

      3:33PM 2  to do that.

      3:33PM 3  Q.  And what was the function of that moist gauze dressing

      3:33PM 4  filling the area between wound and occlusive dressing?

      3:33PM 5  A.  One of the things that it did, it's an absorbent, much

      3:33PM 6  like if you were to put suction on a bowl full of water with a

      3:33PM 7  washcloth in it.  You put suction on it, it doesn't block the

      3:33PM 8  suction tube.  So that's one thing it does.  And it's also

      3:33PM 9  more absorbent.  It absorbs everything in the bowl.  And

      3:33PM10  that's what this gauze does.  It distributes that vacuum

      3:33PM11  throughout the wound to help absorb in convoluted wounds, deep

      3:33PM12  wounds.  And that's the main reason to fill that with the

      3:33PM13  gauze.

      3:33PM14  Q.  And when you turn the suction system on, what happens to

      3:33PM15  the gauze, and what is its function at that point?

      3:34PM16  A.  Well, what happens with the gauze is it pulls down.  You

      3:34PM17  can see it.  And I'll demonstrate that.  It actively pulls

      3:34PM18  down in the wound.  It's a very simple process.  And by

      3:34PM19  pulling down in the wound, you see that the entire wound is

      3:34PM20  compressed.  It creates a vacuum under this occlusive

      3:34PM21  dressing.  And by pressing down, it prevents this process of

      3:34PM22  overgrowth of granulation tissue or elevation of the

      3:34PM23  granulation tissue, so that the adjacent skin in these wounds

      3:34PM24  can advance over.  And I'll demonstrate that.  But one of the

      3:34PM25  primary purposes of this whole absorbent gauze is to compress
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      3:34PM 1  the wound and to flatten the granulation tissue or limit it,

      3:34PM 2  if you will.

      3:34PM 3  Q.  I'd like to ask you a few questions about your

      3:34PM 4  observations.  You've, I think, summarized most of those, but

      3:34PM 5  let's go back over them again.  With respect to your

      3:34PM 6  observations of the wound at that time, did you notice that

      3:35PM 7  the wound contracted?

      3:35PM 8  A.  Yes.  That was clear in all of our patients, that the

      3:35PM 9  wounds contracted and moved along a very active course of

      3:35PM10  wound closure.

      3:35PM11  Q.  And by "contracted," can you illustrate that?  Is there a

      3:35PM12  way to illustrate that with your hands, as to what was going

      3:35PM13  on?

      3:35PM14  A.  Well, if you look at it from a volume standpoint, it had a

      3:35PM15  ring.  The way wounds heal has been written in the literature.

      3:35PM16  It doesn't heal linearly.  It heals logarithmically.  The

      3:35PM17  entire wound comes together and contracts, until you've got

      3:35PM18  this little opening.  And then it's healed.

      3:35PM19  Q.  Now, did you -- I'm sorry.

      3:35PM20  A.  It's part of that healing process.

      3:35PM21  Q.  You tricked me on that one.  I'm sorry for interrupting

      3:35PM22  you.  Did you observe improved skin growth by limiting surface

      3:35PM23  granulation?

      3:35PM24  A.  Yes.  Again, what this pulling down does, it compresses

      3:35PM25  that granulation bed, which is very important for wounds to
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      3:36PM 1  heal.  It compresses it and limits the overgrowth and allows

      3:36PM 2  the skin from each edge to advance over.  And that term is

      3:36PM 3  called epithelialization.  And it needs to epithelialize with

      3:36PM 4  the adjacent skin to be a closed wound.

      3:36PM 5  Q.  And to -- at least to me, that means the skin is growing,

      3:36PM 6  the skin can grow, has the capability of growing over the

      3:36PM 7  wound?

      3:36PM 8  A.  Yes.  That's how wounds close.  And we refer -- there's a

      3:36PM 9  primary contention, which we actively, surgically close

      3:36PM10  wounds.  And there are secondary intention, which is going on

      3:36PM11  here, where the wounds contract, the skin grows over, and you

      3:36PM12  go from an open wound to a closed scar.

      3:36PM13  Q.  And did you observe any problem with infection?

      3:36PM14  A.  It just was not -- we did not identify any wound

      3:36PM15  infections using this technique.

      3:36PM16  Q.  And the last item on this slide is reduced inflammation.

      3:37PM17  Is that something you observed?

      3:37PM18  A.  Yes.  An entire wound by appearance was less inflamed,

      3:37PM19  less swollen.  And so I think it impacted that.

      3:37PM20  Q.  Now, we have in front of the jury --

      3:37PM21            THE COURT:  Let's go through this, and then when you

      3:37PM22  finish this, we'll take a break.

      3:37PM23            MR. PARTRIDGE:  We'll take a break.  Very well, Your

      3:37PM24  Honor.  Thank you.  Is it okay for the witness to approach the

      3:37PM25  demonstration, Your Honor?
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      3:37PM 1            THE COURT:  Yes.  Dr. Chariker, if you will go ahead

      3:37PM 2  and make the demonstration with the demonstrative evidence

      3:37PM 3  there.

      3:37PM 4            MR. PARTRIDGE:  And I think we have another

      3:37PM 5  microphone up here.  Is that --

      3:37PM 6            THE COURT:  Well, Dr. Chariker, you'll be facing

      3:37PM 7  right into the jury.  Let's see if the jury can hear you.  If

      3:37PM 8  they can't, we'll give you a handheld mike.  So if you'll

      3:37PM 9  speak loudly.  If we have -- jury, if you have any problems,

      3:37PM10  just raise your hand and we'll give a microphone to Dr.

      3:37PM11  Chariker.

      3:37PM12            THE WITNESS:  Okay.

      3:37PM13            MR. PARTRIDGE:  And you also need to speak loudly

      3:38PM14  enough so that our court reporter can hear you as well.

      3:38PM15            MR. MACON:  Can I come over here and watch you?

      3:38PM16            THE COURT:  Sure.  You surely may.

      3:38PM17  BY MR. PARTRIDGE:

      3:38PM18  Q.  Now, what we're going to do, Dr. Chariker, to help

      3:38PM19  everyone and the jury, as well as those in the courtroom, to

      3:38PM20  see this, is that we have a camera over your head so that we

      3:38PM21  can see your demonstration more carefully.

      3:38PM22            One of the things I noticed a few minutes ago is

      3:38PM23  that if you bend over too much, your head is in the camera

      3:38PM24  rather than your hands.  So please be careful of that.

      3:38PM25            Now, what is it that is lying on the table in front
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      3:38PM 1  of you?  Would you describe those components first, please?

      3:38PM 2  A.  This, of course is a model to simulate a wound -- to

      3:38PM 3  simulate a wound.  And here we see the extent of the wound.

      3:38PM 4  This is similar to one of our first patients.

      3:38PM 5            THE COURT:  Excuse me.  I think we're probably going

      3:39PM 6  to need the handheld mike.  Is it -- is this it up here, Mr.

      3:39PM 7  Alonzo?  Do you have it there?

      3:39PM 8            MR. PARTRIDGE:  Your Honor, there is a stand in the

      3:39PM 9  corner that would probably be helpful so that the witness can

      3:39PM10  use his hands while he's describing it.

      3:39PM11            THE COURT:  Right.  If there's a place to plug it in

      3:39PM12  there, if our technical people can help.

      3:39PM13            MR. PARTRIDGE:  We need only the stand and the

      3:39PM14  remote mike, and it'll work.

      3:39PM15            MR. MACON:  Okay.

      3:39PM16            THE COURT:  Oh, okay.  That'll be a good idea.

      3:39PM17            MR. PARTRIDGE:  This is dangerous for Mr. Macon and

      3:39PM18  I.

      3:39PM19            MR. MACON:  I'm qualified.

      3:39PM20            THE COURT:  I hope that'll fit in there.  Okay.

      3:39PM21  That works.  Will it fit into the device there?

      3:39PM22            MR. PARTRIDGE:  It doesn't, Your Honor.  We have

      3:39PM23  very resourceful people here.  I apologize for this delay.

      3:40PM24            THE COURT:  That's okay.

      3:40PM25            MR. PARTRIDGE:  We hadn't anticipated this.
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      3:40PM 1            MR. SADLER:  Your Honor, I think necessity is the --

      3:40PM 2            THE COURT:  Thank you very much, Mr. Sadler.  Okay.

      3:40PM 3  Now, let's get that as close as we can to Dr. Chariker.

      3:40PM 4            MR. PARTRIDGE:  And for the record, Your Honor, our

      3:40PM 5  problem solver is Jason Barnes?

      3:40PM 6            THE COURT:  Okay.  Mr. Barnes is Mr. Robert's

      3:40PM 7  replacement, correct?

      3:40PM 8            MR. PARTRIDGE:  Yes, Your Honor.

      3:40PM 9            THE COURT:  Well, welcome, Mr. Barnes.

      3:40PM10  BY MR. PARTRIDGE:

      3:40PM11  Q.  Okay.  Dr. Chariker, would you explain to the jury what it

      3:40PM12  is you have lying before you?  And you had started explaining

      3:40PM13  the model, the patient, if you will.  I'm not sure everybody

      3:40PM14  heard that.  And so would you repeat that, please?

      3:40PM15  A.  Okay.  The purpose of this model is to demonstrate -- can

      3:40PM16  you hear?  Can't hear?

      3:40PM17            THE COURT:  No.  I think you need to move that right

      3:40PM18  in front of Dr. Chariker.

      3:40PM19            THE WITNESS:  Okay.  Well, this will be a special

      3:40PM20  challenge.

      3:40PM21            THE COURT:  And you'll probably have to speak right

      3:41PM22  into -- I think he has to almost have his mouth on the

      3:41PM23  microphone.  So let's see if that will work.

      3:41PM24            MR. PARTRIDGE:  This will be a more challenging

      3:41PM25  surgical procedure.
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      3:41PM 1            THE COURT:  Okay.  Let's give it a try.

      3:41PM 2            THE WITNESS:  Now I know why Mr. Macon was up here.

      3:41PM 3            THE COURT:  There you go.

      3:41PM 4            THE WITNESS:  Okay.  Is that better?

      3:41PM 5            THE JUROR:  No.  Is it on?

      3:41PM 6            COURT SECURITY OFFICER:  It's on, but I don't think

      3:41PM 7  it's working.

      3:41PM 8            THE COURT:  Okay.  Let's see if we can --

      3:41PM 9            MS. GULDE:  Your Honor, I wonder if we could give

      3:41PM10  him one of our microphones off of the table here?  Would

      3:41PM11  that --

      3:41PM12            THE COURT:  Well, let's see.

      3:41PM13            THE JUROR:  Yea, Ms. Gulde.

      3:41PM14            THE COURT:  That may be --

      3:41PM15            MS. GULDE:  You might have to bend over a little

      3:41PM16  bit.

      3:41PM17            MR. PARTRIDGE:  That may work.

      3:41PM18            THE COURT:  Ms. Gulde, thank you.

      3:42PM19            THE WITNESS:  Okay.  Is that better?

      3:42PM20            THE COURT:  Could you do this?  Maybe set that

      3:42PM21  microphone up on the body there of the --

      3:42PM22            MR. MACON:  You're cold, Your Honor.

      3:42PM23            MR. PARTRIDGE:  Simply raise it up.  Raising it up.

      3:42PM24            THE COURT:  Okay.

      3:42PM25            THE WITNESS:  Okay.  There we go.
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      3:42PM 1            THE COURT:  Little bit closer, if you would.  I know

      3:42PM 2  you'll have to bend over, but do the best you can.

      3:42PM 3            THE WITNESS:  Thank you.

      3:42PM 4  BY MR. PARTRIDGE:

      3:42PM 5  Q.  Okay.  Would you explain what's lying on the table other,

      3:42PM 6  than my files and the microphone?

      3:42PM 7  A.  Thanks for your patience.

      3:42PM 8            What we're demonstrating here, try to demonstrate

      3:42PM 9  for you, is the dressing that I used.  And this is similar to

      3:42PM10  one of the first patients we had.  This, as you can see, is an

      3:42PM11  open wound.  And somewhere in there is a draining fistula.

      3:42PM12  They're hard to see.  You just can't go in and sew them off.

      3:42PM13  Otherwise, that'd be an easy treatment.  But this is a wound,

      3:43PM14  nonetheless.

      3:43PM15            And what I'm going to do, is demonstrate the

      3:43PM16  dressing that I applied.  It's very simple.  This system here

      3:43PM17  is a tubing that goes to a canister.  There is an overflow

      3:43PM18  valve in this canister to prevent running back into the vacuum

      3:43PM19  system of the hospital, as well as this.  This is the

      3:43PM20  regulator which we control the pressure that we talked about.

      3:43PM21  And this simulates wall suction, something I would see in a

      3:43PM22  hospital bed or you would see if you went to visit someone in

      3:43PM23  the hospital.  You often will see these on the wall.

      3:43PM24  Q.  Now, were the components that you just described common

      3:43PM25  components at that time?
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      3:43PM 1  A.  Yes.

      3:43PM 2  Q.  Okay.  Great.  Now, let's assume that we're dealing with a

      3:43PM 3  patient that you just described a few minutes ago when you

      3:43PM 4  were on the witness stand.  What was the first step that you

      3:43PM 5  took in trying to deal with this wound that you observed in

      3:44PM 6  the -- I guess you were in the -- not in the recovery room.

      3:44PM 7  You were --

      3:44PM 8  A.  Intensive care unit.

      3:44PM 9  Q.  Intensive care unit.  Thank you.

      3:44PM10  A.  Well, what you would see in this whole group of patients,

      3:44PM11  you would see the affluent coming out, macerated skin.  And we

      3:44PM12  would often pack a lot of gauze in here to try to control it

      3:44PM13  and contain it.  And we'd change the dressings every three,

      3:44PM14  four hours sometimes to try to contain it.  Because,

      3:44PM15  otherwise, it would flow onto the bed, and it would be just a

      3:44PM16  clinical mess.  And you wouldn't want to be in that situation.

      3:44PM17  I wouldn't want to be in the situation.  It's very -- it's

      3:44PM18  very upsetting to see patients in this state.  And so it's an

      3:44PM19  extremely difficult problem, clinical problem, wound to

      3:44PM20  address.

      3:44PM21  Q.  What was the first step that you took in applying the

      3:44PM22  system that you described a few minutes ago for us?

      3:44PM23  A.  Well, roughly, we prepared the skin.  We had to remove all

      3:45PM24  of the oils around the skin, some of the nebulous contents,

      3:45PM25  the affluent, the purulent material that was around the wound.
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      3:45PM 1  So we would cleanse the skin.  There were different skin

      3:45PM 2  cleansers at that time, and they all generally do the same

      3:45PM 3  thing.  And that is, they cleanse the skin and remove the oil,

      3:45PM 4  so adhesives will work on them.  So we'd often just cleanse

      3:45PM 5  the wound.

      3:45PM 6  Q.  Okay.

      3:45PM 7  A.  And they'd flush out the wound with saline.  We would

      3:45PM 8  clean it, and try to start fresh.

      3:45PM 9  Q.  What was the next step?

      3:45PM10  A.  The next step would be, we wanted to fill out the wound so

      3:45PM11  that this drain is not touching any parts of this wound, and

      3:45PM12  that the gauze is throughout the wound.

      3:45PM13  Q.  What is that, that you're opening up right now?

      3:46PM14  A.  This is a small gauze.  This is a 2 by 2.  In a larger

      3:46PM15  wound, you'd have to use -- it would be practical to use the

      3:46PM16  larger gauze.  A smaller wound, the smaller gauze.

      3:46PM17  Q.  And what are you doing now?

      3:46PM18  A.  I'm unfolding this.  And this is a technique that

      3:46PM19  Katherine had developed and refined.  But this is similar to

      3:46PM20  what we did with the initial patient.

      3:46PM21  Q.  And would you describe for us what you've done?

      3:46PM22  A.  So we have an interface between the wound and the drain.

      3:46PM23  So here, we'd place -- we've laid out the gauze to interface

      3:46PM24  all parts of the wound.

      3:46PM25  Q.  What was the next step?
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      3:46PM 1  A.  The next step is the drain that we kept referring to, we

      3:47PM 2  pulled out, very simple, most common drains we use in medicine

      3:47PM 3  today.

      3:47PM 4  Q.  What kind of drain is that?

      3:47PM 5  A.  It has a name called Jackson Pratt.  Jackson and Pratt

      3:47PM 6  coined this name because they had the idea first.

      3:47PM 7  Q.  Is that the kind of drain you used back in 1985?

      3:47PM 8  A.  Yes.  This is the type of drain that was used then.

      3:47PM 9  Q.  How did you use the drain?

      3:47PM10  A.  So what we'd do -- we want -- there's some little

      3:47PM11  fenestrations --

      3:47PM12  Q.  Fenestrations are?

      3:47PM13  A.  The little holes I was talking about.  And that's where

      3:47PM14  the drainage comes in, okay, that I referred to.  We want them

      3:47PM15  to be pretty much throughout the wound.  And that will

      3:47PM16  maximize the distribution of that suction, okay, throughout

      3:47PM17  all of it.  Okay.  So we would often have to trim the end of

      3:47PM18  the drain, okay, to match.  For instance, trim the end of the

      3:47PM19  drain like that, and just lay it in the wound.

      3:48PM20  Q.  And again, back in 1985 and talking about this particular

      3:48PM21  patient, what was the next step?

      3:48PM22  A.  Well, if you -- I talked about earlier about saline

      3:48PM23  dressing changes.  We used them every day, and they're used

      3:48PM24  very commonly today, a saline moist gauze dressing.  So I just

      3:48PM25  continued along those lines.
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      3:48PM 1  Q.  And doctors' hands are always working.  And so now you're

      3:48PM 2  taping down the tube; is that right?

      3:48PM 3  A.  I just want to stabilize it since I don't have any help

      3:48PM 4  here or assistance.

      3:48PM 5            THE COURT:  Stay close that that microphone, if you

      3:48PM 6  would, Doctor.

      3:48PM 7            THE WITNESS:  Yes, sir.  Thanks.

      3:48PM 8  BY MR. PARTRIDGE:

      3:48PM 9  Q.  What are you doing now?

      3:48PM10  A.  Now, I'm -- this is an occlusive dressing I referred to

      3:48PM11  earlier.  It's going to simulate skin for us.

      3:48PM12  Q.  Are you skipping a step there, Doctor?  Oh, you're just

      3:49PM13  laying it out.  I see.  Let me not interfere with the

      3:49PM14  procedure.  So you're laying the occlusive dressing out next

      3:49PM15  to the -- on the body.  And what's the next step?

      3:49PM16  A.  Well, what we do -- what I want to do here is fill the

      3:49PM17  wound, fill the wound with the gauze.  I want to put a similar

      3:49PM18  saline dressing in this wound, around this drain, throughout

      3:49PM19  the wound.  Okay?  Just not in a small portion.  This is just

      3:49PM20  exactly how we did it.  And I want to fill that wound with the

      3:49PM21  gauze.  Very simple.  Very straightforward.  Okay.  And this

      3:49PM22  will be moistened with saline.

      3:49PM23  Q.  For purposes of this demonstration, I gather you're not

      3:49PM24  putting the saline solution on the gauze; is that right?

      3:49PM25  A.  That's right.  Applying these in a fistula space is a
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      3:50PM 1  challenge because they're continuously leaking off.  So it's

      3:50PM 2  rather an effort and struggle to do this dressing in that

      3:50PM 3  setting.

      3:50PM 4            Now, this is the occlusive dressing, brand Opsite.

      3:50PM 5  It works like many other types of occlusive dressings.  It is

      3:50PM 6  simulating skin basically.  Okay.

      3:50PM 7  Q.  Put it over the wound?

      3:50PM 8  A.  The skin is prepped.  Very simple.

      3:50PM 9  Q.  And would you describe what you're doing, please?

      3:50PM10  A.  I'm just applying it to the surrounding skin.  I want it

      3:50PM11  to occlude the skin completely.

      3:51PM12  Q.  Okay.  And this step here is around the drain.  It comes

      3:51PM13  into the skin.  You want to keep it off the skin so it doesn't

      3:51PM14  create its own problems and ulcers on the normal skin.  And

      3:51PM15  these are just the adhesive things.  So I'll just remove those

      3:51PM16  so they don't distract things.  Okay.  And there we have it.

      3:51PM17  Very straightforward.  Very simple.  Very economical.

      3:51PM18  Q.  What was the next step?

      3:51PM19  A.  Okay.  Then the pressure issue comes in.  Occlusive

      3:51PM20  dressing with suction placed under it, creates a vacuum.  In

      3:51PM21  the dictionary that's the definition of a vacuum dressing.  So

      3:51PM22  now the wall suction is running through here.  And what I want

      3:51PM23  to do is I want to --

      3:51PM24  Q.  Should the jury watch on the monitors to see what's going

      3:52PM25  to happen here, as you do this?
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      3:52PM 1  A.  Observe the monitors, and I think it'll best demonstrate

      3:52PM 2  the vacuum effect that I'm talking about and compressing

      3:52PM 3  effect.  Okay.

      3:52PM 4            THE COURT:  Watch your head, Doctor.

      3:52PM 5            THE WITNESS:  Thank you, Your Honor.  Probably need

      3:52PM 6  to get a connection.

      3:52PM 7  BY MR. PARTRIDGE:

      3:52PM 8  Q.  So now you're connecting the tubing so that it's connected

      3:53PM 9  to the wall suction; is that right?

      3:53PM10  A.  This is an adapter to make the transition from this size

      3:53PM11  tubing to this non-collapsable suction tubing.  Okay.  So just

      3:53PM12  look at your monitors.  You can see that effect.  Okay.  Very

      3:53PM13  simple.  But it's compressing the tissue, and it's -- what

      3:53PM14  that does, it presses that granulation tissue that's in there

      3:53PM15  that develops and allows the skin to grow in from each side.

      3:53PM16  That's the epithelialization that I was referring to earlier.

      3:53PM17  And that's the system that I used then, very similar to what I

      3:53PM18  use now.

      3:53PM19  Q.  And the millimeters of mercury or the pressure reduction

      3:53PM20  that you used was approximately what?

      3:53PM21  A.  We arrived at the level of around 60 to 80 millimeters of

      3:53PM22  mercury.  When I order this, I order 80 millimeters of

      3:53PM23  mercury.

      3:53PM24  Q.  And what you've now demonstrated to the jury, is that the

      3:54PM25  system that you used on the patient that you were describing
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      3:54PM 1  from the jury-box?

      3:54PM 2  A.  Yes, our patients that we used during that time period in

      3:54PM 3  1985.

      3:54PM 4  Q.  And the observations that you identified about the system

      3:54PM 5  and about the effects on the wound were the observations that

      3:54PM 6  applied to this system as you've just demonstrated?

      3:54PM 7  A.  Yes.

      3:54PM 8            MR. PARTRIDGE:  Your Honor, I think that completes

      3:54PM 9  the demonstration.

      3:54PM10            THE COURT:  Ladies and gentlemen, let's take a

      3:54PM11  recess right now so we can take down the model here.  And

      3:54PM12  that'll probably, maybe -- we'll just take a 15-minute break,

      3:54PM13  till 10 after 4:00 -- 10 after 4:00.  Let's all rise for the

      3:54PM14  jury.  And, Mr. Ramirez, would you please lead the jury out?

      3:55PM15       (Jury leaves courtroom)

      3:55PM16            THE COURT:  Everyone may be seated as we do this.

      3:55PM17  Let me just -- I'm trying to keep count here.  You started at

      3:55PM18  14:33, or 2:33.  And you finished at 15:54.  So that's about

      3:55PM19  an hour and 20 minutes.  How much more time do you think you

      3:55PM20  have with Dr. Chariker?

      3:55PM21            MR. PARTRIDGE:  Probably about another hour.  I

      3:55PM22  think, as Mr. Macon predicted, accurately so, that this would

      3:55PM23  take us the rest of the day to finish his direction

      3:55PM24  examination.  So my target is to finish by then.  This is the

      3:55PM25  part that was really time-consuming.  So I think the rest of
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      3:55PM 1  it will go a little more quickly.

      3:55PM 2            THE COURT:  Okay.  And how much time do you think

      3:55PM 3  you're going to need?

      3:55PM 4            MR. MACON:  I think -- I believe I'll do less than

      3:55PM 5  two hours.  So if he finishes today, or even if you went 15

      3:56PM 6  minutes tomorrow, I think we can still do it at 9:00.

      3:56PM 7            THE COURT:  Okay.  Mr. McClanahan, I'm going to hold

      3:56PM 8  you till after Mr. Macon.

      3:56PM 9            MR. MCCLANAHAN:  Sure.  And I think I'll be brief,

      3:56PM10  ten minutes or so.

      3:56PM11            THE COURT:  Okay.  Just so I can make sure Mr. Macon

      3:56PM12  gets his questions in.

      3:56PM13            MR. MACON:  Thank you, Your Honor.

      3:56PM14            MR. SADLER:  Scheduling thing for 5:15.  Do you have

      3:56PM15  a sense of how long we're going to break before we --

      3:56PM16            THE COURT:  I know most of you didn't get lunch.  Do

      3:56PM17  you want to -- what?  Do you want to break for --

      3:56PM18            MR. MACON:  30 minutes.

      3:56PM19            THE COURT:  30 minutes, 45 minutes?

      3:56PM20            MR. SADLER:  I was wondering if we came back at

      3:56PM21  6:00, would that be --

      3:56PM22            THE COURT:  That'll be fine.  That'll be fine.  I've

      3:56PM23  got a hearing at that time, and that probably will take me 45

      3:56PM24  minutes.

      3:56PM25            MR. SADLER:  If we come back at 6:00, are we going
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      3:56PM 1  to have to do the backdoor routine?

      3:56PM 2            THE COURT:  Yes.  We'll work that out with you.  You

      3:56PM 3  can go ahead and make yourself at home, Dr. Chariker.  And

      3:56PM 4  let's get Daniel in here, and let's kind of reconfigure these

      3:56PM 5  microphones.  I'll ask him to do that.

      3:57PM 6       (Recess)

      4:15PM 7       (Open court, jury present)

      4:15PM 8            THE COURT:  Thank you so much, ladies and gentlemen.

      4:15PM 9  Please be seated.  And Dr. Chariker, if you'll be seated.

      4:16PM10            And Mr. Partridge, it's your -- continuing to lead

      4:16PM11  the examination.

      4:16PM12            MR. PARTRIDGE:  Thank you very much, Your Honor.

      4:16PM13  BY MR. PARTRIDGE:

      4:16PM14  Q.  I'd like to go back now to that first patient that you

      4:16PM15  described when you were still sitting in your chair there.

      4:16PM16  With respect to that first patient, who was the attending

      4:16PM17  physician for that patient?

      4:16PM18  A.  That would have been one of my attendings, John Botsford.

      4:16PM19  Q.  And who was John Botsford within the hospital at that

      4:16PM20  time?

      4:16PM21  A.  He was the director of our surgery training program at

      4:16PM22  that point.

      4:16PM23  Q.  Did he have any other positions within the hospital at

      4:16PM24  that time?

      4:16PM25  A.  He had held position of director of surgery at -- for the
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      4:16PM 1  general surgery department at one point.  He was a vascular

      4:16PM 2  surgeon, and that was his specialty.

      4:16PM 3  Q.  Did Dr. Botsford -- did you disclose to him the procedure

      4:17PM 4  that you were using, that you described to us earlier?

      4:17PM 5  A.  Well, he dictated the need for extra care, a different

      4:17PM 6  alternative.  That's why he had consulted Katherine.  So he

      4:17PM 7  was aware of everything that was going on.

      4:17PM 8  Q.  Did you at that time believe that any further approvals

      4:17PM 9  were required with respect to what you were doing with that

      4:17PM10  particular patient?

      4:17PM11  A.  We saw it as a dressing.  So if it were a procedure, we

      4:17PM12  would see it as a need for an informed consent.  But we saw it

      4:17PM13  as a dressing.  And in the state of that patient, we didn't

      4:17PM14  see any risk to that patient.

      4:17PM15  Q.  And before you got the "oh, wow" reaction that you've

      4:17PM16  described to us, your expectations were, I gather, different

      4:17PM17  than what you actually got?

      4:17PM18  A.  Exactly.

      4:17PM19  Q.  Did you tell the patient about the procedure that you were

      4:17PM20  going to use on the patient?

      4:17PM21  A.  This patient was unresponsive.  He was moribund.

      4:17PM22  Q.  Did the patient have any family?

      4:17PM23  A.  No immediate family that I recall.

      4:18PM24  Q.  Had you done nothing, what would have happened?

      4:18PM25  A.  He was declining.  He was dying.
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      4:18PM 1  Q.  And if you had continued doing the things that you had

      4:18PM 2  been doing up to that point in time, what was the likely

      4:18PM 3  outcome?

      4:18PM 4  A.  I think there was a high probability that the patient

      4:18PM 5  would have died.

      4:18PM 6  Q.  With respect to that particular patient, was that patient

      4:18PM 7  treated as a normal patient for billing purposes at the

      4:18PM 8  hospital?

      4:18PM 9  A.  Yes.  Most likely that was a Medicare patient, based on

      4:18PM10  his age.

      4:18PM11  Q.  And, obviously, you don't get directly involved in the

      4:18PM12  billing practices; is that right?

      4:18PM13  A.  Yes.  I wouldn't have known what was billed and how he was

      4:18PM14  billed.  He was just treated as any other patient.

      4:18PM15  Q.  There were no special steps taken with respect to the

      4:18PM16  responsibilities for the cost of services at the hospital for

      4:18PM17  this patient?

      4:18PM18  A.  No.  We treat -- we treat -- we try to treat patients all

      4:18PM19  the same, paying patients or nonpaying patients.

      4:19PM20  Q.  So no exceptions were made for him for billing purposes;

      4:19PM21  is that correct?

      4:19PM22  A.  Yes, sir, that's correct.

      4:19PM23  Q.  And we are going to talk about some other patients in a

      4:19PM24  few minutes.  And, in fact, why don't we put up the time line

      4:19PM25  of Dr. Chariker's activities.  And in this time line -- and
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      4:19PM 1  we'll walk our way through this.  We've just begun to build

      4:19PM 2  it.  In the 1985 to '87 time period, you treated roughly seven

      4:19PM 3  patients with this procedure?

      4:19PM 4  A.  Yes.  Those are the patients that we included in that

      4:19PM 5  first -- in my first paper, that I had written about, that

      4:19PM 6  everyone is talking about.

      4:19PM 7  Q.  And from the 1987 to '89 time period, before you went off

      4:19PM 8  to Naples, Italy, to serve in the navy and fulfill your

      4:19PM 9  commitment, approximately how many additional patients did you

      4:19PM10  treat?

      4:19PM11  A.  We saw somewhere in the neighborhood of 10 to 20 patients

      4:19PM12  the last several years of my training.

      4:19PM13  Q.  And were these patients treated as normal patients for

      4:20PM14  billing purposes by the hospital?

      4:20PM15  A.  Again, I wasn't a part of that component of it.  But I saw

      4:20PM16  no difference in how we treated those patients.

      4:20PM17  Q.  And as far as you were aware, there were no exceptions

      4:20PM18  made for any of those patients with respect to how their bills

      4:20PM19  and costs of services were handled?

      4:20PM20  A.  Yes.

      4:20PM21  Q.  With respect to your treatment of that first group of

      4:20PM22  seven patients in the '85 to '87 time period, were there any

      4:20PM23  confidentiality obligations placed on people within the

      4:20PM24  hospital with respect to the manner of care that you were

      4:20PM25  providing to those patients?
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      4:20PM 1  A.  No.  It was -- there's not a secret how we treated those

      4:20PM 2  patients.  We were quite impressed with the treatment and what

      4:20PM 3  it brought -- provided for the patients.  And both Katherine

      4:20PM 4  and myself informed other people about it and tried to

      4:21PM 5  instruct other people about it and informed them about this

      4:21PM 6  technique of wound care.

      4:21PM 7  Q.  And the same question with respect to the 10 to 20 or so

      4:21PM 8  additional patients in the 1987 to '89 time period.  Any

      4:21PM 9  special confidentiality provisions taken with respect to those

      4:21PM10  patients?

      4:21PM11  A.  No.  We treated -- we -- there was no secret about what we

      4:21PM12  were doing.  It wasn't a top secret event.

      4:21PM13  Q.  Was there somewhat of a -- I don't know the right word to

      4:21PM14  use for this -- a buzz or an interest within the hospital over

      4:21PM15  what you were doing with respect to these patients in that

      4:21PM16  time period?

      4:21PM17  A.  Early on there was a buzz.  And it became the standard in

      4:21PM18  treatment for this problem in our institution.  And so within

      4:21PM19  my own scope of influence, I saw a little excitement about it.

      4:21PM20  But yes, there was a little buzz.

      4:21PM21  Q.  It became the standard of treatment sometime before you

      4:21PM22  left to the navy.  Approximately when was that, that it became

      4:22PM23  the standard of treatment?

      4:22PM24  A.  Over the -- after our presentation -- we had presented

      4:22PM25  around the hospital quite thoroughly.  And Katherine, she was
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      4:22PM 1  involved with most every complicated wound in that hospital.

      4:22PM 2  It's an 800-bed hospital.  So she was teaching the staff, the

      4:22PM 3  nurses and the other doctors, about this technique.  And so it

      4:22PM 4  was pretty well known in our institution, and as well as the

      4:22PM 5  state.  She travelled around the state teaching this

      4:22PM 6  technique.

      4:22PM 7  Q.  And so when you left in 1989, at that point in time, from

      4:22PM 8  your point of view, was this the standard of treatment or

      4:22PM 9  standard of care?

      4:22PM10  A.  Yes.  As I said earlier, it's what we -- it's how we

      4:22PM11  managed this problem routinely.

      4:22PM12  Q.  With respect to the additional patients that you treated

      4:22PM13  from 1985 through 1989, what were your observations with

      4:22PM14  respect to those patients?  And maybe I can shorten this a

      4:22PM15  little.  Earlier you went through a checklist of observations

      4:23PM16  for that patient that you demonstrated here.  And what I'm

      4:23PM17  getting at is, did you have the same observations, different

      4:23PM18  observations?  Could you describe that for us?

      4:23PM19  A.  No.  There was the same observations.  There was a great

      4:23PM20  deal of reliability in that technique, that we were

      4:23PM21  comfortable with.  So no substantial difference.

      4:23PM22  Q.  Did you, through those other patients, notice increased

      4:23PM23  granulation as you described with respect to the first

      4:23PM24  patient?

      4:23PM25  A.  Yes.  Granulation tissue was improved, just like the
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      4:23PM 1  initial patient.

      4:23PM 2  Q.  And was that characteristic of the other patients that you

      4:23PM 3  treated that are identified in this time line?

      4:23PM 4  A.  Yes, sir.

      4:23PM 5  Q.  And what about wound contracture?  Was that something you

      4:23PM 6  observed in these other patients?

      4:23PM 7  A.  Yes.  The wounds contracted, and they granulated, and they

      4:23PM 8  reepithelialized.

      4:23PM 9  Q.  And I think in that checklist that we provided, we also

      4:23PM10  talked about improvement of skin growth.  Is that something

      4:23PM11  you noticed in those other patients as well?

      4:24PM12  A.  Yes.  That's the term epithelialization.  The skin grew

      4:24PM13  in.  The wounds healed.

      4:24PM14  Q.  And the system that you were applying with respect to

      4:24PM15  those patients, was that the same vacuum dressing system that

      4:24PM16  you described to the jury about an hour or so ago?

      4:24PM17  A.  Yes, essentially no difference.

      4:24PM18  Q.  Okay.  Did the system vary from patient to patient over

      4:24PM19  that, I guess, now four -- what is that?  Four-year time

      4:24PM20  period before you left?

      4:24PM21  A.  We had some variability in how we managed them.  And there

      4:24PM22  were some new products that were introduced.  And so depending

      4:24PM23  on the situation, we would use some other products in the

      4:24PM24  wound.  And so there was some small variability in some of

      4:24PM25  those patients.
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      4:24PM 1  Q.  And what -- do you remember what some of the other

      4:24PM 2  products were that you used in those wounds?

      4:24PM 3  A.  Well, the most common problem we would see is, we would

      4:25PM 4  see, when we pulled off the dressing, later on they would dry.

      4:25PM 5  They would get a little dry, and may adhere.  And so -- and

      4:25PM 6  you'd see the granulation tissue grow up into that gauze.  So

      4:25PM 7  in special circumstances we would use an intervening membrane.

      4:25PM 8  At that time we had Adaptic available to us in that hospital.

      4:25PM 9  And that was the type of dressing we had.

      4:25PM10  Q.  And where would you put the Adaptic?

      4:25PM11  A.  We would have it on the granulation tissue between the

      4:25PM12  gauze and the actual tissue itself.

      4:25PM13  Q.  And since you brought that subject up -- I hadn't actually

      4:25PM14  anticipated getting into that at the moment.  But since you --

      4:25PM15  since you did, I'd like to turn for the moment to Defendant's

      4:25PM16  Exhibit 1.  And Jason, if you could put it up there.  Now,

      4:25PM17  does that -- Defendant's Exhibit 1 is a chapter in a book that

      4:26PM18  you and Dr. Jeter and Ms. Tintle authored, correct?

      4:26PM19  A.  Yes.

      4:26PM20  Q.  And I'd like to turn to the first page of the text of that

      4:26PM21  book.  Now, this is a book that was published in 1990; is that

      4:26PM22  right?

      4:26PM23  A.  Yes, in the fall of 1990.

      4:26PM24  Q.  And if we turn to Chapter 27 of the book, which is

      4:26PM25  entitled "Managing Draining Wounds and Fistulae, New and
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      4:26PM 1  Established Methods."  And underneath that you see that the

      4:26PM 2  authors are Katherine Jeter, Tess Tintle and Mark Chariker.

      4:26PM 3  And that's you, correct?

      4:26PM 4  A.  Yes.

      4:26PM 5  Q.  Now, at this point in time where were you?  Were you in

      4:26PM 6  Italy?

      4:26PM 7  A.  I was in Naples, Italy.

      4:26PM 8  Q.  And what was your role in connection with the publishing

      4:26PM 9  of this chapter in the book?

      4:26PM10  A.  Katherine had written this article predominantly.  And she

      4:27PM11  sent it to me basically for my review and any editing that I

      4:27PM12  might have seen fit.  As you can see within this article,

      4:27PM13  there are portions that pertain to nursing care.  And there

      4:27PM14  are portions that pertain to wound verbiage.  And that's -- I

      4:27PM15  think that's pretty clear throughout the article.

      4:27PM16  Q.  Now, what I'd like to do, I'm not going to spend much time

      4:27PM17  on it just yet.  We'll come back to it.  But if we look in the

      4:27PM18  first column of the patent, and we go about halfway down the

      4:27PM19  column, you'll find a sentence that begins "today."  That's

      4:27PM20  the one.  And the sentence reads, "Today, new foam and

      4:27PM21  non-adherent dressings, absorbent gels and pouching systems

      4:27PM22  offer a variety of management alternatives for the most

      4:27PM23  extensive wounds in the most difficult sites."  Did I read

      4:27PM24  that correctly?

      4:27PM25  A.  That's it.
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      4:27PM 1  Q.  And in that sentence I note that you referred to

      4:27PM 2  non-adherent dressings.  What are those?

      4:27PM 3  A.  Those are dressings -- we used dressings that don't adhere

      4:28PM 4  because they're painful when you remove dressings.  And if

      4:28PM 5  things adhere or stick or grow together, they will create more

      4:28PM 6  bleeding, more pain, more trauma to the wound.  So this will

      4:28PM 7  limit the trauma just from doing -- performing a dressing

      4:28PM 8  change, these intervening wound products will -- don't stick.

      4:28PM 9  They're impregnated with material that make it non-adherent.

      4:28PM10  So we refer to them as a non-adherent dressing.

      4:28PM11  Q.  Were there a significant number of new products that came

      4:28PM12  out in the 1980s, dressing products?

      4:28PM13  A.  Yes.  The wound market was pretty impressive with what was

      4:28PM14  coming out that we had available for our patients.

      4:28PM15  Q.  And when you mentioned Adaptic a few minutes ago, is

      4:28PM16  Adaptic one of these non-adherent dressings of the type that

      4:28PM17  you mentioned in the book?

      4:28PM18  A.  That's a brand that we had access to in our hospital,

      4:28PM19  Adaptic, yes.

      4:29PM20  Q.  And we were talking about variations or changes that you

      4:29PM21  made in the system over time in treating patients up to 1989.

      4:29PM22  Did you do any experimentation with pressure ranges?

      4:29PM23  A.  Well, as I initially alluded to in terms of pressure, we

      4:29PM24  started at low pressures, and we went to higher pressures.

      4:29PM25  And we settled on the pressures that we had documented there,
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      4:29PM 1  based on our observations.  It wasn't just a random picking of

      4:29PM 2  that number.  We're doctors.  We can see changes in therapy,

      4:29PM 3  and we can effect a change based on the outcome.  And that's

      4:29PM 4  why we settled on those numbers.

      4:29PM 5  Q.  And the number you settled on I think you said was 60 to

      4:29PM 6  80 millimeters of mercury; is that right?

      4:29PM 7  A.  Yes.

      4:29PM 8  Q.  And room atmospheric pressure is roughly what?  760

      4:29PM 9  millimeters?

      4:29PM10  A.  760 millimeters of mercury.

      4:30PM11  Q.  And so when you say 60 to 80 millimeters, what we're

      4:30PM12  talking about is 60 to 80 millimeters less than 760

      4:30PM13  millimeters; is that right?

      4:30PM14  A.  Yes, yes.

      4:30PM15  Q.  And with -- at that particular pressure range, and your

      4:30PM16  observation of the patients that you treated, up through 1989,

      4:30PM17  did you notice that underneath the dressing, the occlusive

      4:30PM18  dressing, there was a reduced pressure zone created?

      4:30PM19  A.  That was obvious by the way the dressing crimped down and

      4:30PM20  pulled down, just as I demonstrated.  That demonstrates a

      4:30PM21  vacuum dressing, and that's because there's pressure pulling

      4:30PM22  on the dressing.

      4:30PM23  Q.  In that time period did you experiment with the use of

      4:30PM24  intermittent suction?

      4:30PM25  A.  We tried intermittent suction on our patients.  And this
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      4:30PM 1  particular setting, and these particular wounds, we thought

      4:30PM 2  that continuous suction was superior because the drainage from

      4:30PM 3  these wounds overran the dressing.  And we're left where we

      4:31PM 4  started.  So it wasn't effective for us with these particular

      4:31PM 5  types of wounds.

      4:31PM 6  Q.  And now that we've gone through the demonstration and

      4:31PM 7  talked about these other patients, I'd like to come back to,

      4:31PM 8  has your use of the system that you've described, the closed

      4:31PM 9  suction wound drainage system, changed over the way you use it

      4:31PM10  today?

      4:31PM11  A.  No.  It's pretty much the same way that I did it back in

      4:31PM12  1985.

      4:31PM13  Q.  Now, in this time line that we have up here that shows

      4:31PM14  your activities during a period of time from roughly 1985

      4:31PM15  through 1991, you had mentioned something a little earlier.

      4:31PM16  You said something about a first draft of an article.  I want

      4:31PM17  to talk about that just a little bit.  We'll come back to that

      4:31PM18  again later.  But for purposes of chronology here, the first

      4:31PM19  thing that we see in 1987 is a first draft of the article.

      4:32PM20  What are you describing there in this time line?

      4:32PM21  A.  What I'd done in 1987 was to write the initial article

      4:32PM22  that was subsequently published.

      4:32PM23  Q.  And was that article based on patients that you had used

      4:32PM24  the system on up to that point in time?

      4:32PM25  A.  Yes.  It was based on our first series of patients, yes.
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      4:32PM 1  Q.  And was it the first seven patients that are identified by

      4:32PM 2  the blue bar that is on the time line from 1985 through, looks

      4:32PM 3  like, late 1986?

      4:32PM 4  A.  Yes.

      4:32PM 5  Q.  And then it is indicated that you submitted the article to

      4:32PM 6  something called SG&O.  What is that?

      4:32PM 7  A.  SG&O is a journal that has been changed to another name

      4:32PM 8  now.  But it was a peer review journal back at that time

      4:32PM 9  called "Surgery, Gynecology and Obstetrics."  And it's a

      4:32PM10  journal of that.  And Tom Shires, as I best recall, was the

      4:33PM11  editor at that time.  And I submitted it to them.  And it was

      4:33PM12  accepted and recommended that they place it in the "How I Do

      4:33PM13  It" section of the journal.  I didn't like the format

      4:33PM14  particularly, so I elected not to have it published in that

      4:33PM15  journal.

      4:33PM16  Q.  Okay.  Now, we'll come back to that a little later.  That

      4:33PM17  article was eventually published and in the "Contemporary

      4:33PM18  Surgery" journal in 1989, right?

      4:33PM19  A.  Yes, "Contemporary Surgery".

      4:33PM20  Q.  And when it was published in 1989, some two years later,

      4:33PM21  was it essentially the same article that you wrote in 1987?

      4:33PM22  A.  Yes.  I have the original manuscript in '87.  So it was --

      4:33PM23  Q.  And the article, when it was published, didn't address the

      4:33PM24  additional 10 to 20 patients that you treated from 1987

      4:33PM25  through 1989; is that right?
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      4:33PM 1  A.  That's correct.  Being a resident, I was just glad to get

      4:33PM 2  it in the literature when I did.

      4:33PM 3  Q.  Now, that brings us to the next date chronologically.  And

      4:34PM 4  this is the one I'd like to spend a little time on.  According

      4:34PM 5  to the time line, and I'd like you to tell me if this is so,

      4:34PM 6  in September of 1987 you attended the American College of

      4:34PM 7  Surgeons regional meeting; is that correct?

      4:34PM 8  A.  Yes, I did.

      4:34PM 9  Q.  Now, what was it that you were doing there?

      4:34PM10  A.  What I did in 1987 was present my initial experience, or

      4:34PM11  Katherine and my experience and what we had done for those

      4:34PM12  first patients.  And so we presented to a group of surgeons

      4:34PM13  and a group of residents, about 50 or 60 people in the

      4:34PM14  audience, that were in the region, that region, the northern

      4:34PM15  region of South Carolina.  And they came, and we instruct --

      4:34PM16  and I demonstrated for them what we were doing at that time to

      4:34PM17  manage these types of wounds.

      4:34PM18  Q.  Now, what is the American College of Surgeons?

      4:34PM19  A.  That is the -- that is the group of surgeons that we have

      4:35PM20  our board affiliated with.  And they govern -- they have a

      4:35PM21  society that governs general surgeons around the country.

      4:35PM22  Q.  And where did this meeting take place?

      4:35PM23  A.  It was in Greenville, South Carolina.

      4:35PM24  Q.  And how many people attended it, approximately?

      4:35PM25  A.  Again, about 50 or 60 people.
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      4:35PM 1  Q.  And there were 50 or 60 people in the audience when you

      4:35PM 2  made your presentation?

      4:35PM 3  A.  Yes.

      4:35PM 4  Q.  And would you describe for us what you included in your

      4:35PM 5  presentation?

      4:35PM 6  A.  I basically included the group of patients that Katherine

      4:35PM 7  and I had treated over this time period.  And so it was based

      4:35PM 8  on firsthand experience with what we were doing, what our

      4:35PM 9  outcome was.

      4:35PM10  Q.  If you look at the slide presentation as you gave it, did

      4:35PM11  it include a series of slides that had like bullet point text

      4:35PM12  type material and then a series of slides that illustrated

      4:35PM13  various patients?

      4:36PM14  A.  Yes.  As I submitted in my previous depositions, it was a

      4:36PM15  series of text slides that I worked off of, and then a series

      4:36PM16  of patient slides to follow up with that, which were the most

      4:36PM17  illustrative and demonstrated the points greater than I could

      4:36PM18  ever talk about.

      4:36PM19  Q.  Now, we're about to go into Defendant's Exhibits 151 and

      4:36PM20  152.  And I believe 151 includes the text slides, and 152

      4:36PM21  includes photographs of various patients that were treated at

      4:36PM22  the hospital prior to the time of your presentation.  You're

      4:36PM23  familiar with what's in Defendant Exhibit 152, correct?

      4:36PM24  A.  Yes.

      4:36PM25  Q.  Now, you can look at it yourself, and probably you have a
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      4:36PM 1  notebook there in front of you.  And would you flip through

      4:36PM 2  Defendant's Exhibits 151 and 152.  And I have a question for

      4:36PM 3  you after you do that.  Are these the materials you presented

      4:37PM 4  to the American College of Surgeons in September of 1987?

      4:37PM 5  A.  Yes, they're --

      4:37PM 6  Q.  Are these patients that you treated prior to September of

      4:37PM 7  1987?

      4:37PM 8  A.  Yes.  They're patients that I was involved with the

      4:37PM 9  treatment of all these patients.

      4:37PM10            MR. PARTRIDGE:  Okay.  Your Honor I would like to

      4:37PM11  proceed to present to the jury parts of those two exhibits, if

      4:37PM12  I may?

      4:37PM13            THE COURT:  You may.

      4:37PM14            MR. PARTRIDGE:  Thank you, Your Honor.

      4:37PM15  BY MR. PARTRIDGE:

      4:37PM16  Q.  Jason, would you put up Defendant's Exhibit 151?  And what

      4:37PM17  I'd like you to do, Dr. Chariker, I'm not going to cover all

      4:37PM18  of these, but I'd like to go through at least some of these

      4:37PM19  slides for the benefit of the jury.

      4:37PM20            Now, the first one -- this is back in the old days

      4:37PM21  before we had PowerPoint.  I remember it because I'm a little

      4:37PM22  older than you, and you remember it because you were in that

      4:37PM23  era.  And so what we see on this page, this first page, D151,

      4:38PM24  is what?  A set of --

      4:38PM25  A.  A set of slides.
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      4:38PM 1  Q.  That you plop in a projector, and it goes around, and the

      4:38PM 2  pictures come up for the audience.  Now, I don't know about

      4:38PM 3  you, but I always worried whether or not that thing was going

      4:38PM 4  to malfunction.  But that's what you did in this presentation,

      4:38PM 5  right?

      4:38PM 6  A.  Yes.

      4:38PM 7  Q.  And then if we turn to the textual slides, let's look at a

      4:38PM 8  few of these.  Turning to the first slide in this group, what

      4:38PM 9  is it -- this is the first slide you presented?

      4:38PM10  A.  This was probably the introductory slide.

      4:38PM11  Q.  And what is it that you're describing with this title?

      4:38PM12  What was it that you were telling your audience that you were

      4:38PM13  going to talk about?

      4:38PM14  A.  What we were referring to is incision with -- incisions

      4:38PM15  with fistulas, or essentially wounds with fistulas, and using

      4:39PM16  our system, closed wound drainage system.

      4:39PM17  Q.  And if you turn to the next slide, this was an

      4:39PM18  introductory to --

      4:39PM19  A.  It's another description about the management of patients

      4:39PM20  with fistulas.

      4:39PM21  Q.  And the next slide?

      4:39PM22  A.  A patient profile of the types of patients we had and

      4:39PM23  where their fistulas were located.

      4:39PM24  Q.  And the next slide?

      4:39PM25  A.  Just a patient profile, age and how long it took -- or
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      4:39PM 1  some description of the fistula drainage.

      4:39PM 2  Q.  And the next slide?

      4:39PM 3  A.  And the outcome of these patients, and how long it took

      4:39PM 4  for them to close.

      4:39PM 5  Q.  And how long it took for the wounds to close?

      4:39PM 6  A.  No.  These were for the fistulas to close.

      4:40PM 7  Q.  Okay.  And the next slide?

      4:40PM 8  A.  This is a cost breakdown for the management of these

      4:40PM 9  patients, for dressings, standard dressings that were used and

      4:40PM10  the dressings that we used that involved the closed wound

      4:40PM11  suction system.

      4:40PM12  Q.  And what is it that by this time -- by September of 1987,

      4:40PM13  experience with seven patients thus far, what was it that you

      4:40PM14  discovered in connection with cost?

      4:40PM15  A.  There was a substantial savings to our patients.  We had

      4:40PM16  some -- there were some patients out there that didn't have

      4:40PM17  ability to pay and -- but the bottom line was we thought we

      4:40PM18  could save whoever it was, the patient, the insurance company,

      4:40PM19  and overall the nursing staff, a substantial amount.

      4:40PM20  Q.  How did that savings occur?  Can you explain that?

      4:40PM21  Because I'm not sure that one can tell from what you've

      4:40PM22  demonstrated how this made a difference in terms of cost?

      4:41PM23  A.  Well, what was markedly different than what had been done

      4:41PM24  before, as I alluded to earlier, we changed dressings in

      4:41PM25  draining wounds quite frequently, to absorb all that output.
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      4:41PM 1  And if you think about changing a dressing once a day, that

      4:41PM 2  cuts it by 75 percent or more.  And then if you do -- perform

      4:41PM 3  the dressing every other day or every third day, that

      4:41PM 4  substantially drops the cost of the dressings and the nursing

      4:41PM 5  demands and the patient discomfort.  So it was really, in our

      4:41PM 6  -- from our view, quite a remarkable difference in how things

      4:41PM 7  were done in the past.

      4:41PM 8  Q.  And would you turn to the next slide, Jason?  And what is

      4:41PM 9  it that you're illustrating here, Dr. Chariker?

      4:41PM10  A.  This is the basic components of the dressing kit that we

      4:41PM11  formulated.

      4:41PM12  Q.  And would you describe them as they're shown there?

      4:41PM13  A.  Yes.  We were teaching nurses and other doctors on how to

      4:42PM14  do this dressing configuration.  And the Opsite I referred to

      4:42PM15  earlier that you may remember, we changed it.  Here we have

      4:42PM16  Tegaderm.  But they're -- in our view were interchangeable.

      4:42PM17  And then we also have -- you can see that roll of gauze.

      4:42PM18  That's part of the gauze that we filled in the wound.  And

      4:42PM19  there's the drain.  It's not a white drain, but it's a similar

      4:42PM20  Jackson Pratt drain.

      4:42PM21            And then we refer to a little of the skin prep,

      4:42PM22  which I used in this case and in my demonstration, as well as

      4:42PM23  the saline, which we placed in the wound to moisten it and

      4:42PM24  also to flush out the wound.

      4:42PM25  Q.  Okay.  Let's skip the next slide and go to the slide
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      4:42PM 1  entitled "discussion."  What was it that -- sorry.  It's not

      4:42PM 2  up yet.  Great.  There we go.  What was it that you were

      4:43PM 3  illustrating here?

      4:43PM 4  A.  We were talking about what was available to us in terms of

      4:43PM 5  drainage systems.  And these were drainage pumps essentially.

      4:43PM 6  We talked about gravity drainage and a system that drained

      4:43PM 7  basically with a drain called a penrose drain.  And it would

      4:43PM 8  drain into a bag usually.  And we also used another type of

      4:43PM 9  pump to pull in and drain into, called a Gomco pump.  And that

      4:43PM10  was sometimes intermittent, sometimes continuous.

      4:43PM11            And then we used our closed suction system to help

      4:43PM12  manage these types of problems.  And with that closed suction

      4:43PM13  system, that's what we have focussed on now and use now to

      4:43PM14  manage these wounds with fistula.

      4:43PM15  Q.  And at that September 1987 conference to the American

      4:43PM16  College of Surgeons, did you then describe your closed suction

      4:44PM17  wound drainage system?

      4:44PM18  A.  Yes.  That was our -- probably the largest demonstration

      4:44PM19  of that technique.

      4:44PM20  Q.  And if you look at the next slide -- and I think there are

      4:44PM21  several slides of this sort.  But let's just take them one at

      4:44PM22  a time.  I think these actually already look familiar to the

      4:44PM23  jury and others in the courtroom.  I'd like to -- I don't want

      4:44PM24  to spend a lot of time on this.  Briefly, what is it that

      4:44PM25  you're illustrating to your audience at the American College
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      4:44PM 1  of Surgeons in this slide?

      4:44PM 2  A.  This really just reinforces what I already had

      4:44PM 3  demonstrated to you.  And on the first slide demonstrates

      4:44PM 4  gauze in the base of the wound spread out.  And we laid the

      4:44PM 5  drain in.  And then the next slide --

      4:44PM 6  Q.  Let's go to the next slide.

      4:44PM 7  A.  That shows filling the wound with gauze and --

      4:44PM 8  Q.  And the next slide?

      4:44PM 9  A.  And then we put an occlusive dressing, totally sealed.

      4:44PM10  And the drain is placed to a suction apparatus.

      4:45PM11  Q.  And the next slide, I think, shows the completion of that

      4:45PM12  process?

      4:45PM13  A.  Yes.

      4:45PM14  Q.  And in the next slide you begin discussing wound healing

      4:45PM15  techniques; is that right?

      4:45PM16  A.  Yes.

      4:45PM17  Q.  And what do you recall describing to the surgeons who were

      4:45PM18  in attendance at the American College of Surgeons in September

      4:45PM19  of 1987?

      4:45PM20  A.  One of the focuses of this paper was to focus on the

      4:45PM21  fistula problem because we were talking to general surgeons

      4:45PM22  who managed fistulas.  But we also -- you couldn't help, as I

      4:45PM23  think my pictures will demonstrate, you couldn't help but

      4:45PM24  appreciate the wound that these fistulas were complicating.

      4:45PM25  And so we talked about the wound healing process that we
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      4:45PM 1  noticed with this system.  And to dismiss the wound component

      4:45PM 2  and what we appreciated in our observations would -- you'd be

      4:46PM 3  missing a great point, a great component of the paper.

      4:46PM 4  Q.  And would we -- turning to the last slide, what is it that

      4:46PM 5  you were describing -- the very last slide of this first set,

      4:46PM 6  Jason.  What is it that you're describing there?

      4:46PM 7  A.  Well, this talks about the wound itself.  By having a

      4:46PM 8  closed wound suction system, it keeps the wound moist.  And so

      4:46PM 9  an eschar, which is basically a scab, prevents that wound

      4:46PM10  contracture.  So that's what the moist wound healing system

      4:46PM11  does.

      4:46PM12            Also, it inhibits the skin growth over the bed by

      4:46PM13  having a scab.  So, again, reemphasizing the moisture issue.

      4:46PM14  And then, leaving an eschar in, enhances the inflammation.

      4:46PM15  And by keeping it moist, we notice that it decreased

      4:47PM16  inflammation, the swelling, the redness and so forth that you

      4:47PM17  notice in a wound.

      4:47PM18            So by keeping it moist with this system, these were

      4:47PM19  -- these were the negative sides.  And we -- and it really

      4:47PM20  benefitted in a positive way in all three areas.

      4:47PM21  Q.  And let's turn to some of the pictures of wounds that you

      4:47PM22  presented, which are in Exhibit 152.  And we're going to jump

      4:47PM23  around a little bit because I think they're a little out of

      4:47PM24  order, probably the nature of putting them in a carousel.

      4:47PM25  Let's turn first to -- and I'm going to go through two sets of
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      4:47PM 1  wounds.  We're not going to go through all of these.  But I'd

      4:47PM 2  like you to talk briefly about two sets of wounds that you

      4:47PM 3  describe -- and you did describe, to the American College of

      4:47PM 4  Surgeons at that meeting, these two wounds that we're about to

      4:47PM 5  address?

      4:47PM 6  A.  Yes.

      4:47PM 7  Q.  Turning to slide three first, what is depicted there?

      4:47PM 8  A.  We lose a little bit of the detail in the transmission,

      4:48PM 9  but this is a large abdominal wound.  You think about from the

      4:48PM10  xiphoid, or the lower breastbone, down to the pubic area,

      4:48PM11  right down the middle.  And what you see there is -- in those

      4:48PM12  two drainage tubes that were draining this material out of

      4:48PM13  here, and that was fecal material.

      4:48PM14  Q.  And let's go -- and is this the way the patient came to

      4:48PM15  you?  This is your first observation of this patient?

      4:48PM16  A.  Yes.  This is the initial presentation.

      4:48PM17  Q.  So someone else had been treating this patient.  It came

      4:48PM18  to you.  And this is what you inherited?

      4:48PM19  A.  Yes.

      4:48PM20  Q.  Let's turn to slide 8.  What's depicted there?

      4:48PM21  A.  This is the removal of the drain.  Again, we lose some of

      4:48PM22  the transmission.  You can't appreciate the fecal material in

      4:48PM23  the wound and the bad -- over-all bad appearance of the wound.

      4:48PM24  Q.  And so this is the wound after you removed the drains and

      4:48PM25  other material that the previous doctor had been using on this
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      4:49PM 1  wound?

      4:49PM 2  A.  Yes.  That's correct.

      4:49PM 3  Q.  And let's turn to slide 4, then.  What's illustrated here?

      4:49PM 4  A.  This was -- we were teaching the technique in this

      4:49PM 5  particular slide.  And this demonstrates, as you can see,

      4:49PM 6  similar to my other slides -- and that's why I make reference

      4:49PM 7  to using larger gauze to unfold and lay out in the larger

      4:49PM 8  wounds.  And that's what this is demonstrating.  And we're

      4:49PM 9  laying out that first layer of gauze, as I initially had

      4:49PM10  demonstrated.

      4:49PM11  Q.  And in laying out that initial layer of gauze, did you lay

      4:49PM12  it out through the entire wound bed?

      4:49PM13  A.  It's clear to see that that's what it's doing.  It's laid

      4:49PM14  out an entire wound bed and filling out the entire

      4:49PM15  convolutions of the wound.

      4:49PM16  Q.  And let's turn to slide 5, please.  What are you showing

      4:49PM17  there?

      4:49PM18  A.  We're placing the drainage tubes back into the wound in

      4:50PM19  the base of the wound, as I previously demonstrated.

      4:50PM20  Q.  On top of the gauze?

      4:50PM21  A.  On top of the gauze that's interfaced between the tubes

      4:50PM22  and the wound.

      4:50PM23  Q.  And let's turn to slide 6.

      4:50PM24  A.  And this is the packing of the wound I had made reference

      4:50PM25  to earlier.  You fill the wound with the gauze so we can
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      4:50PM 1  distribute the capability to suction and create that vacuum

      4:50PM 2  throughout the entire wound.

      4:50PM 3  Q.  And slide 7?

      4:50PM 4  A.  And that's just trimming the occlusive dressing,

      4:50PM 5  demonstrating that.

      4:50PM 6  Q.  And from your observation of slide 7 has the negative

      4:50PM 7  pressure or the reduced pressure been turned on?

      4:50PM 8  A.  It appears that the dressing has been pulled down into the

      4:50PM 9  wound, yes.

      4:50PM10  Q.  Just as you demonstrated?

      4:50PM11  A.  Just as I had demonstrated.

      4:50PM12  Q.  Okay.  I'd like to turn to the second wound that we're

      4:50PM13  going to discuss in this series of slides.  Turning to Page 9,

      4:50PM14  what do we have here?

      4:51PM15  A.  This, again, was one of our early patients.  And this is a

      4:51PM16  subcostal wound.  It's in the -- apparently, the right upper

      4:51PM17  quadrant.  And as you can see, that there's various colors in

      4:51PM18  that wound.  And what it is showing, that there is fecal

      4:51PM19  material in this wound as well as a little bit of red, beefy

      4:51PM20  tissue.  And that's early granulation tissue, a small amount.

      4:51PM21  And there's some yellow tissue there that is probably

      4:51PM22  demonstrating either some bilial staining -- bile staining, or

      4:51PM23  it may be demonstrating some necrotic -- I mean, dead, fat

      4:51PM24  tissue.

      4:51PM25  Q.  And this was the wound as you got it?
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      4:51PM 1  A.  As we got it, yes.

      4:51PM 2  Q.  Okay.  And in the next slide, slide 10?

      4:51PM 3  A.  This is a good demonstration of the problem I was talking

      4:51PM 4  about, dealing with wounds with fistulas.  It's a disaster for

      4:51PM 5  the patient.  It's a mess.  And the patients become very sick.

      4:52PM 6  And I think you can appreciate in this picture that fecal

      4:52PM 7  material all over the dressings, running onto the bed and

      4:52PM 8  macerating the skin adjacent to the wound.  You see that

      4:52PM 9  redness around the drainage tubes that are coming out.

      4:52PM10  Q.  Now, these drainage tubes that are illustrated here, are

      4:52PM11  they the drainage tubes that you installed in connection with

      4:52PM12  the treatment of this wound?

      4:52PM13  A.  They would be installed in connection with the treatment

      4:52PM14  of the initial problem, which was the intraabdominal process.

      4:52PM15  Q.  And the next slide, was that a continuation of the

      4:52PM16  treatment of that particular problem?

      4:52PM17  A.  Yes.  It was just demonstrating the gauze there, I

      4:52PM18  believe, that are saturated with this material.

      4:52PM19  Q.  And in slide 12, is this where you begin to install your

      4:52PM20  system to deal with the wound?

      4:52PM21  A.  Yes.  Again, we go through the same process and procedure,

      4:52PM22  laying out the gauze, placing in the drain, and then -- and

      4:53PM23  putting the subsequent packing and close the dressing over it.

      4:53PM24  Q.  And turning to slide 13, is that the result of your

      4:53PM25  efforts in treating this wound?
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      4:53PM 1  A.  Yes.  I think you --

      4:53PM 2  Q.  You'll have to speak up into the microphone.

      4:53PM 3  A.  Yes.  I think you can appreciate at this point the before

      4:53PM 4  picture and then seeing here the granulating -- that red,

      4:53PM 5  beefy tissue.  We refer to that as granulation tissue.  It

      4:53PM 6  demonstrates that there's more blood flow going into the area

      4:53PM 7  and that the wound is healthy.  Surgeons at that time and at

      4:53PM 8  this time are looking for that appearance in a wound.  And

      4:53PM 9  then there's other treatment options, either allow it to

      4:53PM10  continue to close, use other dressing modalities, or close it

      4:53PM11  primarily, surgically, with sutures.

      4:53PM12  Q.  And let's actually compare the two.  I think Jason has

      4:53PM13  anticipated that and put them both up.  And would you -- now

      4:53PM14  that we see both pictures, can you compare the two for us?

      4:53PM15  A.  The --

      4:53PM16  Q.  Before and after.

      4:54PM17  A.  Yes.  On the left, this scant red tissue, as I referred

      4:54PM18  to, is suggestive of some --

      4:54PM19  Q.  You have to speak into your microphone.

      4:54PM20  A.  I'm sorry.  Some of the red, beefy tissue you see on the

      4:54PM21  left, now you see it's profoundly throughout the wound on the

      4:54PM22  right.  And I think that becomes clear.  And that's what we're

      4:54PM23  looking -- that's what we're trying to achieve with this

      4:54PM24  system.  So not only were -- are the fistulas closing, but

      4:54PM25  here, I think you can -- we're demonstrating clearly that the
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      4:54PM 1  wounds are demonstrating healing.

      4:54PM 2  Q.  And what was the reaction of the surgeons who attended,

      4:54PM 3  the 50 to 60 surgeons who attended this meeting?

      4:54PM 4  A.  I was very excited about what I had to present.  But

      4:54PM 5  unfortunately, it wasn't well accepted.  It was a change in

      4:54PM 6  the paradigm I think at that time, and it was hard to get that

      4:54PM 7  point across.  I would like to say that they thought it was

      4:54PM 8  great and it was a great idea and it was a great concept.  But

      4:54PM 9  as I've been in medicine for over 20 years, it's hard to

      4:55PM10  change that mindset once you get into a mindset of how you're

      4:55PM11  going to do things and see results.  So it was disappointing

      4:55PM12  from my standpoint.

      4:55PM13            THE COURT:  Now, Mr. Partridge, just to keep you

      4:55PM14  informed, you have about 20 minutes.  I don't know if you can

      4:55PM15  finish Dr. Chariker in 20 minutes.  If you can, of course,

      4:55PM16  then we will begin to bring the jury back in at an earlier

      4:55PM17  hour.

      4:55PM18            MR. PARTRIDGE:  And I'm afraid, Your Honor, we're

      4:55PM19  going to have to tell the jury that I'm at fault, and we have

      4:55PM20  to come back a little earlier tomorrow, which I apologize.

      4:55PM21            THE COURT:  We're just going to have to do the best

      4:55PM22  we can.

      4:55PM23            MR. PARTRIDGE:  I'm probably 30 to 40 minutes from

      4:55PM24  finishing.  And I think we're close.  And I think it will

      4:55PM25  still fit --
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      4:55PM 1            MR. MACON:  I think I will -- if you can finish a

      4:55PM 2  total of 40 minutes, 20 minutes today and 20 minutes tomorrow,

      4:55PM 3  I will work it out where we can start at 9:00.

      4:55PM 4            THE COURT:  Okay.  Well --

      4:55PM 5            MR. MACON:  I'll set myself to that standard.  I can

      4:55PM 6  do it.

      4:55PM 7            THE COURT:  Okay.

      4:55PM 8            MR. PARTRIDGE:  He gets the gold star.

      4:55PM 9            THE COURT:  Okay.  Let me say, what that will mean

      4:56PM10  is if we start at 9:00, you're over at 9:20 no matter what.

      4:56PM11            MR. PARTRIDGE:  Yes, Your Honor.

      4:56PM12            MR. MACON:  Deal.  And I'll be over at noon, no

      4:56PM13  matter what.  You can shoot me, carry me out.

      4:56PM14            THE COURT:  Okay.  And I think Mr. McClanahan said

      4:56PM15  he'd probably have about ten minutes worth of questions.

      4:56PM16            MR. MCCLANAHAN:  I'd love that, Your Honor.

      4:56PM17            MR. MACON:  Why don't we give Mr. McClanahan ten

      4:56PM18  minutes after he finishes his, and that'll make -- between

      4:56PM19  them.

      4:56PM20            THE COURT:  I'll tell you what we'll do.  Let's

      4:56PM21  start at 10 till 9:00.  And that way you'll go till 9:10, and

      4:56PM22  then Mr. McClanahan will go till 9:20, and then it's all --

      4:56PM23  it's all Mr. Macon.

      4:56PM24            MR. MACON:  And so if anybody misses lunch, it's my

      4:56PM25  fault.
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      4:56PM 1            THE COURT:  We'll make it.

      4:56PM 2  BY MR. PARTRIDGE:

      4:56PM 3  Q.  Great.  So did you discover that it was going to take more

      4:56PM 4  effort than you anticipated to get the message cross?

      4:56PM 5  A.  Yes.  There was no doubt in my mind there was -- it was

      4:56PM 6  going to be -- it was going to take more time and energy than

      4:56PM 7  I had.

      4:56PM 8  Q.  Did you have the resources to do that at the time?

      4:56PM 9  A.  No.  I was a resident, two children, and had my own issues

      4:57PM10  there.  So no, I didn't have any resources.

      4:57PM11  Q.  What did you and Katherine Jeter do to try to get the word

      4:57PM12  out?

      4:57PM13  A.  Well, I spoke to our -- I did grand rounds at our -- with

      4:57PM14  our own general surgeons.  So in my own sphere of influence I

      4:57PM15  was able to influence them.  And it really changed the

      4:57PM16  thinking in our community hospital in that regard.  Katherine,

      4:57PM17  on the other hand, went out and she spoke across the state and

      4:57PM18  spoke with lots of people, possibly at national meetings.  I

      4:57PM19  don't know who all she penetrated in that area.

      4:57PM20  Q.  And you also wrote your article?

      4:57PM21  A.  I wrote an article, and it was nationally published, and

      4:57PM22  it was recognized and cited in probably the most commonly read

      4:57PM23  literature review in the country for general surgeons, which

      4:57PM24  was the selected readings, which is edited by Bob McClellan

      4:58PM25  who was, I think, in Dallas at the time.  And so it was peer
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      4:58PM 1  reviewed in that -- in that respect.  And it was cited in that

      4:58PM 2  respect, and people knew about it around the country.

      4:58PM 3  Q.  So that we don't have any confusion over this,

      4:58PM 4  "Contemporary Surgery" was not a peer reviewed publication; is

      4:58PM 5  that correct?

      4:58PM 6  A.  Yes.  It was not peer review, but it was -- it entered

      4:58PM 7  into every surgery lounge, every doctor's office that was out

      4:58PM 8  there in surgery.  But the selected readings is a peer

      4:58PM 9  reviewed review of articles.

      4:58PM10  Q.  Okay.  And what you mentioned, that you did your rounds

      4:58PM11  and made another presentation, in the time line -- let's go

      4:58PM12  back to that so we can all be on the same page here.  Your

      4:58PM13  time line indicates that in 1988 you made a presentation to

      4:59PM14  the Spartanburg surgeons meeting.  Do you see that?

      4:59PM15  A.  Yes.

      4:59PM16  Q.  Is that something you did in 1988?

      4:59PM17  A.  Yes.  It was -- that was a grand rounds I had given to our

      4:59PM18  general surgeons and residents.

      4:59PM19  Q.  Did that include other hospitals in the Spartanburg area?

      4:59PM20  A.  It was our city hospital, and anyone who wanted CME came

      4:59PM21  for those grand round meetings from the city, yes.

      4:59PM22  Q.  And at that presentation did you use the same set of

      4:59PM23  slides that were identified as Defendant Exhibits 151 and 152?

      4:59PM24  A.  Yes, I used those same slides.

      4:59PM25  Q.  And in the time line there's also an identification of the
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      4:59PM 1  Spartanburg residents and nurses.  Did you do a presentation

      4:59PM 2  in 1988 to that group?

      4:59PM 3  A.  I did predominantly to the nurses, and then I did a

      4:59PM 4  residents talk as well.

      4:59PM 5  Q.  And did you use the same set of slides, Defendant's

      4:59PM 6  Exhibit 151 and 152, for that?

      4:59PM 7  A.  Yes.

      4:59PM 8  Q.  What was the reaction of those two groups to your

      5:00PM 9  presentation?

      5:00PM10  A.  Well, they had already been introduced to it so it was

      5:00PM11  familiar for that group of people that utilized it, as opposed

      5:00PM12  to the -- to the regional group of surgeons.  So it was well

      5:00PM13  accepted.

      5:00PM14  Q.  Some of those people were already familiar with it?

      5:00PM15  A.  Yes.  The residents, all the residents knew about it

      5:00PM16  already.

      5:00PM17  Q.  Let's go to slide 5 again, Jason.

      5:00PM18            Now, with respect to the three presentations that

      5:00PM19  you've described to us thus far, the general surgeons

      5:00PM20  presentation in 1987 and these two presentations in 1988,

      5:00PM21  during the course of your presentation did you describe for

      5:00PM22  your audiences that wounds contracted?

      5:00PM23  A.  Yes.

      5:00PM24  Q.  Did you describe for your audience the growth of

      5:00PM25  granulation tissue in the wound bed?
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      5:00PM 1  A.  Yes.  I emphasized that in that talk as well.

      5:01PM 2  Q.  And, indeed, as you described in connection with those two

      5:01PM 3  comparison slides that we looked at, the before and after,

      5:01PM 4  would surgeons and people experienced in this field and

      5:01PM 5  attendants recognize from the redness inside the wound in the

      5:01PM 6  after picture granulation?

      5:01PM 7  A.  Yes.  I think that photograph is very -- is extremely

      5:01PM 8  obvious as to the improvement in the wound.  And I think most

      5:01PM 9  surgeons, if not all surgeons, could appreciate that.

      5:01PM10  Q.  And did you talk about improved skin growth by limiting

      5:01PM11  surface granulation?

      5:01PM12  A.  Yes.  And what I -- again, with this pulling down vacuum

      5:01PM13  dressing, it pulled down and compressed the outer layer of

      5:01PM14  granulation tissue and limited the granulation tissue to allow

      5:01PM15  the skin to grow over and the wound to heal.

      5:01PM16  Q.  Do you remember whether you talked about your observation

      5:01PM17  of the lack of infection?

      5:02PM18  A.  Just that we didn't have any infections.

      5:02PM19  Q.  And what about your observation of reduced inflammation?

      5:02PM20  Is that something you talked about?

      5:02PM21  A.  Yes.  That was an important point.

      5:02PM22  Q.  Okay.  Prior to 1990, did you ever apply your closed

      5:02PM23  suction wound drainage system for a wound that was not

      5:02PM24  complicated by a fistula?

      5:02PM25  A.  Prior to 1990?
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      5:02PM 1  Q.  Yes.

      5:02PM 2  A.  Yes.  Yes, we did.

      5:02PM 3  Q.  Do you recall approximately when that occurred?

      5:02PM 4  A.  That was in the winter, February of 1989.

      5:02PM 5  Q.  What was your position at that time?

      5:02PM 6  A.  I was a chief resident in surgery.  And between four

      5:02PM 7  residents, we alternated and took trauma call.

      5:02PM 8  Q.  And what are the duties of a chief resident as compared to

      5:03PM 9  the other residents?

      5:03PM10  A.  As we move along the spectrum of training, that last year

      5:03PM11  is referred to as our chief year.  And that year is when you

      5:03PM12  mature as a surgeon.  You're given more responsibilities.  And

      5:03PM13  you're under the guidance of an attending surgeon, but you're

      5:03PM14  given a lot of responsibility, and you report back to the

      5:03PM15  attending surgeon still.  But you dictate what other residents

      5:03PM16  do, what other operations they attend and scrub on, if you

      5:03PM17  will, or operate with.  And those are some of the basic duties

      5:03PM18  of a chief resident.

      5:03PM19  Q.  At the time of this particular patient, who was the

      5:03PM20  attending physician?

      5:03PM21  A.  One of our general surgeons, John Tate, was our attending

      5:03PM22  surgeon.

      5:03PM23  Q.  And was this a -- was John -- Dr. John Tate someone you

      5:03PM24  reported to in connection with this patient?

      5:04PM25  A.  Yes.  He observed and he managed -- oversaw the management
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      5:04PM 1  of this patient.

      5:04PM 2  Q.  And what were your responsibilities in connection with

      5:04PM 3  this patient?

      5:04PM 4  A.  The second day he was in the hospital I took over his care

      5:04PM 5  from a resident standpoint, and from my other chief resident.

      5:04PM 6  And I saw -- I managed -- he had multiple problems, and I

      5:04PM 7  oversaw the management of that.

      5:04PM 8  Q.  Well, let's go to that.  What sort of problems did this

      5:04PM 9  patient have when you first observed him, the second day he

      5:04PM10  was there?

      5:04PM11  A.  Well, this patient had sustained an impalement injury from

      5:04PM12  a log that had come off a truck and impaled his chest from one

      5:04PM13  side, a very complicated injury.  It ruptured his lung on that

      5:04PM14  side, tore his lung, gave him pneumothorax.  That's air in the

      5:04PM15  chest cavity, a deadly event.  It lacerated his diaphragm and

      5:05PM16  then went on and lacerated his stomach and injured his

      5:05PM17  pancreas.  So the initial treatment of him was to close all

      5:05PM18  those holes and injuries and put him in the ICU.  So he was on

      5:05PM19  the ventilator.  He was given IV feeding nutrition called

      5:05PM20  total parenteral nutrition, TPN.  And he was also observed and

      5:05PM21  kept sedated because of the pain.

      5:05PM22  Q.  Now, he went through a surgical procedure or a number of

      5:05PM23  surgical procedures?

      5:05PM24  A.  Upon presentation, he went to emergent surgery from the

      5:05PM25  emergency room, yes.
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      5:05PM 1  Q.  And were there complications after surgery?

      5:05PM 2  A.  Over time he had tissue that wasn't healing.  He has what

      5:05PM 3  we discovered was necrotizing pancreatitis, which has a high

      5:05PM 4  mortality rate.  It's a deadly diagnosis, if you will.  It's a

      5:05PM 5  very -- one thing a general surgeon doesn't want to see is

      5:06PM 6  pancreatitis.  And this patient had -- had it from the blunt

      5:06PM 7  injury.  So he was going back to the operating room quite

      5:06PM 8  frequently for dressing changes, debridement, removal of the

      5:06PM 9  dead tissue from this -- from this pancreas problem.

      5:06PM10  Q.  Was there a point in time which the bowel of this

      5:06PM11  patient -- I think the medical term is eviscerated?

      5:06PM12  A.  Yes.

      5:06PM13  Q.  Would you describe that?

      5:06PM14  A.  If you can imagine an incision from the lower sternum down

      5:06PM15  to the pubic area, a midline incision, that's our trauma

      5:06PM16  incision, we can manage a lot of problems through that

      5:06PM17  incision.  And in this particular case, going back and forth,

      5:06PM18  the bowel became more and more edematous, more and more

      5:06PM19  swollen.  We tried to close it.  But when we tried to close

      5:06PM20  it, the pressure wouldn't tolerate that.  And now we have a

      5:06PM21  name for that called abdominal compartment syndrome.  But at

      5:06PM22  the time we recognized that we -- to keep him alive, we could

      5:06PM23  not close his abdomen.  So we let his bowel rest on the

      5:07PM24  outside.  Okay?  And the muscle layer in the middle is split

      5:07PM25  open, and the bowel is sitting out.  Okay?
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      5:07PM 1  Q.  Did you make any recommendations with respect to treatment

      5:07PM 2  of this patient in connection with that eviscerated bowel?

      5:07PM 3  A.  Based on what I had done in the past with our fistula

      5:07PM 4  wounds, I had recommended to Dr. Tate that we consider this

      5:07PM 5  closed wound suction system on this massive wound.  And so he

      5:07PM 6  agreed to do that, and initiated that treatment.

      5:07PM 7  Q.  And did this patient -- we've been talking a lot about

      5:07PM 8  fistulas, and I think we've had definitions.  We're not going

      5:07PM 9  to go through all of that again.  But I want to be clear

      5:07PM10  because when we get to these photographs, I think everybody's

      5:07PM11  going to think that's a fistula because you see the bowel.

      5:07PM12  What is a fistula?  At the end of the day a fistula is what?

      5:08PM13  A.  Well, what hasn't been described is a fistula is a wound.

      5:08PM14  A fistula is a wound.  It's a connection between the bowel and

      5:08PM15  the skin.  That is not natural.  That is a wound.  In this

      5:08PM16  particular case it's a wound within a wound.  And that is how

      5:08PM17  we looked at it.  It was a wound complicating a wound in these

      5:08PM18  incisions.  That's why we refer to them as incisional

      5:08PM19  fistulas.  And so that is the connection, plain and simple.

      5:08PM20  Q.  And in this particular bowel that we're, I think, about to

      5:08PM21  see, there is no opening in the bowel, correct?

      5:08PM22  A.  There is no opening in the bowel.  There is a pancreatic

      5:08PM23  injury, but it's not a fistula.  It's pancreatitis.  But it

      5:08PM24  was drained with separate drains.  The open wound was drained

      5:08PM25  with this particular system.
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      5:08PM 1            MR. PARTRIDGE:  Your Honor, may I proceed to show

      5:08PM 2  the jury Defendant's Exhibit 240?

      5:08PM 3            THE COURT:  You may.

      5:09PM 4  BY MR. PARTRIDGE:

      5:09PM 5  Q.  Let's go to Defendant's Exhibit 240.  And I think, Jason,

      5:09PM 6  maybe the best place to start is -- and I just want to alert

      5:09PM 7  the jury, you're going to see a fairly -- series of graphics

      5:09PM 8  here.  I think Dr. Chariker has described them in a way that

      5:09PM 9  you can anticipate what you're about to see.  But let's begin

      5:09PM10  with what I think, Jason, is slide 2.  Yes.  Dr. Chariker,

      5:09PM11  would you describe what we're seeing here?

      5:09PM12  A.  This is the patient I had made reference to.  And there,

      5:09PM13  as you can see, is the abdominal evisceration that we referred

      5:09PM14  to.  And what we're looking at here is the bowel -- the

      5:10PM15  midline incision open to the side, creating an oval.  And

      5:10PM16  through that comes the bowel.  And that's not the way the

      5:10PM17  bowel normally looks.  The bowel doesn't look so swollen and

      5:10PM18  beefy like a piece of sausage.  It is normally very thin and

      5:10PM19  has a large amount of -- it's moving.  It has motility.  But

      5:10PM20  this is very thick and edematous, abnormal injured bowel, so

      5:10PM21  it's sitting out there in the outside world where it doesn't

      5:10PM22  belong.

      5:10PM23            We want to try to get that bowel back in the abdomen

      5:10PM24  as soon as we can.  But in this case that bowel is so swollen

      5:10PM25  it has lost what we refer to as its right of domain.  We
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      5:10PM 1  couldn't put it back in if we wanted to.  So we leave it out,

      5:10PM 2  and we let the patient get better.  If we try to stuff it back

      5:10PM 3  in there so to speak, what's going to happen is it's going to

      5:10PM 4  push up on the diaphragm and compromise the lungs and

      5:10PM 5  breathing.  So we're forced to leave it out.  It's a bad

      5:11PM 6  situation, and we had not encountered that very much.  But

      5:11PM 7  when it does happen in the past, we would serially try to go

      5:11PM 8  back and close that and push it back in.  But in this case we

      5:11PM 9  elected to manage that wound in a way that had not been

      5:11PM10  managed to our knowledge in the past.

      5:11PM11  Q.  And what is it that we're seeing in this picture in terms

      5:11PM12  of initial -- in terms of treatment?

      5:11PM13  A.  Yes.  In the treatment of this, we have two drains.  You

      5:11PM14  can see them coming from the top.  And they're going over to

      5:11PM15  that part -- parts of the wound that are from are the muscle

      5:11PM16  to the skin.  And we have gauze packed around them on each

      5:11PM17  side.  And over the bowel we have laid a material called

      5:11PM18  Vigilon and it is to prevent anything adhering to that bowel,

      5:12PM19  because if this outer dressing were to adhere and pull it off

      5:12PM20  and it tears the bowel, we have a fistula.  So we try to

      5:12PM21  prevent that by not putting gauze on this particular wound and

      5:12PM22  not putting anything that could possibly stick to it.  So

      5:12PM23  that's why we put the catheters -- elected to put the

      5:12PM24  catheters out to the side.

      5:12PM25  Q.  Now, let's turn to a couple of other photographs.  And
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      5:12PM 1  unfortunately, mine aren't numbered very well.  I think -- I'd

      5:12PM 2  like to talk about the installation of your closed wound

      5:12PM 3  drainage system here.  And I'm not sure the best slide.  Let's

      5:12PM 4  try slide 4, Jason.  The next one.  Yes.  Is this a good one

      5:12PM 5  to illustrate the installation of your system, Dr. Chariker?

      5:12PM 6  A.  Yes.  You can -- it's not visualized well, but that is

      5:12PM 7  gauze around those tubes on each side.  That is adjacent to

      5:13PM 8  the wound on the lateral aspect, or the sides of the wound.

      5:13PM 9  Q.  And what are the -- are there two drains that you used in

      5:13PM10  this case?

      5:13PM11  A.  Yes.  Due to the complexity of the wound and the

      5:13PM12  convolutions, I like to put drains on each side to try to keep

      5:13PM13  up and secure and pull down that dressing.

      5:13PM14  Q.  And is there some kind of material that's applied over the

      5:13PM15  top of this?

      5:13PM16  A.  Again, we use an occlusive dressing, just like we did in

      5:13PM17  the other -- in the other wounds, drain, gauze and an

      5:13PM18  overlying occlusive dressing.  And in this particular case we

      5:13PM19  use a product called Tegaderm, and we put multiple sheets in

      5:13PM20  there.

      5:13PM21  Q.  And if we go back one slide, Jason.  Actually, let's not

      5:13PM22  move in that direction.  I apologize.  These slides aren't

      5:14PM23  numbered.  So you used your closed suction wound drainage

      5:14PM24  system for part of the treatment of this particular wound; is

      5:14PM25  that right?
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      5:14PM 1  A.  Yes.  For this abdominal wound, the abdominal wound

      5:14PM 2  component of it.  And for a short period of time we had used

      5:14PM 3  it on the chest wound, but it's not demonstrated in this

      5:14PM 4  photograph.

      5:14PM 5  Q.  And what was the result of using your closed suction wound

      5:14PM 6  drainage system?

      5:14PM 7  A.  We noted that the wound eventually -- the edema in the

      5:14PM 8  wound went away and we --

      5:14PM 9  Q.  The edema being?

      5:14PM10  A.  The swelling.  And I think we can demonstrate, if you want

      5:14PM11  to go down there.  I don't know where the photographs are.

      5:14PM12  Q.  I want to finish in the next two minutes, Dr. Chariker.

      5:14PM13  Let's go back to -- so did you -- with your use of this

      5:14PM14  system, was there an improvement in granulation inside the

      5:14PM15  wound?

      5:14PM16  A.  Yes, the wound granulated well.

      5:14PM17  Q.  Did the wound begin to contract?

      5:14PM18  A.  To some degree.  But what we have here is a model for a

      5:15PM19  hernia.  With the bowel being out, what I did is I made a move

      5:15PM20  -- we made a move to push the bowel back in and fix -- repair

      5:15PM21  the hernia, during the whole process, very similar to how it's

      5:15PM22  done today.

      5:15PM23            THE COURT:  You can -- you got -- why don't you

      5:15PM24  conclude with one question, and then we'll come back, if you

      5:15PM25  can.
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      5:15PM 1            MR. PARTRIDGE:  Okay.  Actually, it would be hard to

      5:15PM 2  do it with one question.  It'll probably take me a few minutes

      5:15PM 3  tomorrow, and it's fine for me to pick up here tomorrow.

      5:15PM 4            THE COURT:  Okay.  Right here?

      5:15PM 5            MR. PARTRIDGE:  Yes, Your Honor.

      5:15PM 6            THE COURT:  Great.  Well, thank you so much, Mr.

      5:15PM 7  Partridge.  And, ladies and gentlemen, thank you.  Now,

      5:15PM 8  remember, we're going to try to be back here and start up at

      5:15PM 9  10 till.  So the jury can come at 15 till.  And then we will

      5:15PM10  -- we'll get started at 10 till.  And I do appreciate the

      5:15PM11  jury's commitment here.  I know this has been a difficult

      5:15PM12  thing to kind of put together, but we're dealing with people

      5:15PM13  who have awkward schedules and everyone's trying to work

      5:15PM14  within the schedules and everyone's doing a good job of

      5:16PM15  working within the schedules.  And we're all the beneficiaries

      5:16PM16  of their good work.  So let's all rise for the jury.  And Mr.

      5:16PM17  Ramirez, y'all go have a nice evening.  And see you back at 15

      5:16PM18  till, 15 till 9:00.

      5:16PM19       (Jury leaves courtroom)

      5:16PM20            THE COURT:  Okay.  Thank you so much.  And Dr.

      5:16PM21  Chariker, you can go ahead and step down.  Everyone is

      5:16PM22  excused.  And the lawyers, I'll see you back at 6:00.  And we

      5:16PM23  have another hearing that is supposed to start up right now.

      5:16PM24  Thank y'all very much.

      5:16PM25       (Recess)

                                   Chris G. Poage, RMR, CRR
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     05:37PM  1       (July 5, 2006.)

     06:02PM  2            THE COURT:  Okay.  Let's talk about what we're going

     06:03PM  3   to cover here today, if we could, so if somebody -- somebody

     06:03PM  4   have an idea about a --

     06:03PM  5            MR. MACON:  I would recommend we do the motion for

     06:03PM  6   directed verdict of Medela, motion for directed verdict for

     06:03PM  7   BlueSky, the motion dealing with Hopf's -- Hopf, Tumey,

     06:03PM  8   Fleischmann, that whole group, and then we also are going to

     06:03PM  9   have some objections to some of the deposition exhibits

     06:03PM 10   tomorrow, but we could do those -- it will be tomorrow

     06:03PM 11   afternoon before we get to those.

     06:03PM 12            MR. LUKIN:  Ms. Cowart and I really haven't had a

     06:03PM 13   chance to talk about the depositions with everything going on.

     06:03PM 14   Matters would be facilitated if we did that, talked in the

     06:03PM 15   morning, perhaps did that in the morning.

     06:03PM 16            THE COURT:  That's fair.

     06:03PM 17            MR. MACON:  If the Court understands we might have to

     06:03PM 18   have some of your time before the afternoon session begins.

     06:03PM 19            THE COURT:  That's fair.  That's fair.  Okay.  Now,

     06:03PM 20   first, I want to tell you how much I appreciate the

     06:04PM 21   outstanding submissions from Medela and from KCI on the Rule

     06:04PM 22   50 motion and I've read them both and they're very well done

     06:04PM 23   and I understand -- Let's see.  I was looking for Kevin.

     06:04PM 24   We've got them filed of record?

     06:04PM 25            MR. SADLER:  And then there was a reply as well.
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     06:04PM  1            THE COURT:  I got the reply as well.

     06:04PM  2            MR. MACON:  We'll stipulate that they're all filed of

     06:04PM  3   record and if somehow someone hasn't done it, we will agree

     06:04PM  4   they have been filed as of today.

     06:04PM  5            THE COURT:  Okay.  Kerry, will you go just call

     06:04PM  6   Kevin --

     06:04PM  7       (Off-the-record discussion.)

     06:05PM  8            THE COURT:  Hold on.  I've got defendant BlueSky's

     06:05PM  9   motion.  I've got Medela's motion.  Here's an extra copy that

     06:05PM 10   I'll tear up because I don't want to get us -- and I know I

     06:05PM 11   had in my hands the submission from KCI, I just don't seem to

     06:05PM 12   see it on the bench right now.  Do you -- Kerry, you say

     06:05PM 13   that's on the bench, too?

     06:05PM 14            LAW CLERK:  Yes.  All of them.

     06:05PM 15            THE COURT:  Have you got it, David?  Is it -- with a

     06:05PM 16   file -- this does not show it to be in the file.

     06:05PM 17            LAW CLERK:  The Medela version?

     06:05PM 18            THE COURT:  No.  The plaintiff's motion.

     06:05PM 19            MR. SADLER:  I have an extra copy, Your Honor, I can

     06:05PM 20   give you.

     06:05PM 21            THE COURT:  I just want to get the file -- make

     06:06PM 22   sure -- can you e-mail Kevin?

     06:06PM 23            LAW CLERK:  He's talking to me right now and saying

     06:06PM 24   he doesn't have that.

     06:06PM 25            THE COURT:  Okay.  Tell him to come on up, if you
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     06:06PM  1   would.

     06:06PM  2            LAW CLERK:  He's checking the in-box.

     06:06PM  3            MR. MACON:  It was in the drop box last night.

     06:06PM  4   Usually that --

     06:06PM  5            THE COURT:  We're going to get it filed.  So, that's

     06:06PM  6   not a problem.  I've read it and you did a -- you all did a

     06:06PM  7   great job with it, so --

     06:06PM  8            MR. MACON:  I will tell you that when you said that

     06:06PM  9   this morning to Ms. Gulde, she said that's means we're dead

     06:06PM 10   losers because you usually say that, that's when you say that,

     06:06PM 11   boy, you did a great job, goodbye.

     06:06PM 12            THE COURT:  Ms. Gulde, we've spent too much time

     06:06PM 13   together.  No, I'm going to -- Let me just tell you up front,

     06:06PM 14   I want you to be able to protect your record.

     06:06PM 15            And I've just haven't had a chance to look at the

     06:07PM 16   filings from BlueSky yet and I'll look at it.  You know,

     06:07PM 17   BlueSky's going to have to also present then -- and so may

     06:07PM 18   Medela -- after Dr. Orgill testifies, then there will be --

     06:07PM 19   you'll rest for good, then there will have to be another Rule

     06:07PM 20   50 motion in regard to infringement and validity, I guess, and

     06:07PM 21   I don't know if there's anything else beside that, but at

     06:07PM 22   least those two issues.

     06:07PM 23            So, right now we're not taking up invalidity or

     06:07PM 24   infringement.

     06:07PM 25            MR. MACON:  Right.
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     06:07PM  1            THE COURT:  Because we have to wait for Dr. Orgill.

     06:07PM  2   I will tell you, I didn't -- it took me a while to get my

     06:07PM  3   hands around this case.  It's just been, you know, a

     06:07PM  4   challenging case for me and I guess it's because it's going to

     06:07PM  5   be the first case that's gone to trial and having such

     06:07PM  6   incredibly good lawyers -- in some ways it's even harder

     06:08PM  7   because you all are such great advocates that I really

     06:08PM  8   struggled with it and I would read one party's paper and say,

     06:08PM  9   that's clear.  And I would read the other party's paper and

     06:08PM 10   say, well, they win.  It was really difficult.

     06:08PM 11            I'm going to hear your argument.  Of course, there's

     06:08PM 12   a lot of stuff I can anticipate here about your good argument,

     06:08PM 13   Mr. Espey, and Mr. McClanahan, but I certainly think there's

     06:08PM 14   going to be enough information on the false advertisements and

     06:08PM 15   the other issues that we're going to take up right now that

     06:08PM 16   are going to get KCI to a jury with you guys, but I want --

     06:08PM 17   I'm not trying to prejudge anything, but it looks like to me

     06:08PM 18   it's been a pretty comprehensive presentation in that regard.

     06:09PM 19            In regard to Medela, I've read your stuff and I want

     06:09PM 20   the make sure you can protect your record in every way, this

     06:09PM 21   is a really difficult question.  I've wrestled with it over

     06:09PM 22   the weekend.  It's very close and I probably could grant

     06:09PM 23   Medela's motion and have a lot of comfort in doing so, but the

     06:09PM 24   other problem is, you know, we're so far along in this case

     06:09PM 25   that, you know, the incremental expense now to get to the end
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     06:09PM  1   of the road is very small compared to what's already been

     06:09PM  2   spent.  I mean, you know, I realize there's probably $100,000

     06:10PM  3   plus being spent on this case totally every day -- maybe more

     06:10PM  4   than that, so my view is that it -- you know, if you just toss

     06:10PM  5   a coin, the better approach would be to allow the jury to take

     06:10PM  6   a full look at all this and see what the jury does.

     06:10PM  7            Of course, as we all know from our long years in the

     06:10PM  8   courtroom, juries cure all ills and the jury could decide

     06:10PM  9   there was no conspiracy and no inducement and I would be off

     06:10PM 10   the hook.  If they, however, found there was conspiracy and

     06:10PM 11   inducement, then I would be on the hook and I don't want to

     06:10PM 12   give the plaintiffs any false hope.  I think that I would come

     06:11PM 13   very, very, very close in granting a Medela motion after an

     06:11PM 14   adverse jury verdict was rendered as to Medela, so that's kind

     06:11PM 15   of where I am.

     06:11PM 16            It seems like to me it would be fair to all sides

     06:11PM 17   anyway because if I'm wrong, you all would have, for example,

     06:11PM 18   if KCI got a verdict and I overturned it, you would be the

     06:11PM 19   appellant and if I were wrong, then it could be reinstated by

     06:11PM 20   the Federal Circuit.

     06:11PM 21            Now, that's just -- I'm just being very practical

     06:11PM 22   here.  I'm not -- and I don't often do this -- but I just

     06:11PM 23   think of all the treasure that's been spilled in this

     06:11PM 24   courtroom and I just think the incremental costs of just

     06:11PM 25   getting us to the end of the road, getting some kind of final
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     06:11PM  1   decision, that would conclude the case no matter what, the

     06:12PM  2   Federal Circuit wants to do.  Now, of course, the Federal

     06:12PM  3   Circuit might reverse on some other problem and I have it back

     06:12PM  4   in my court anyway.  So, that's kind of where I am.

     06:12PM  5            I'm sure Medela would like to grab a Rule 50 judgment

     06:12PM  6   right now and walk out the court tonight and I guess leave

     06:12PM  7   Dr. Chariker for Mr. McClanahan and, you know, I've just

     06:12PM  8   really struggled with that.

     06:12PM  9            So, what I plan to do now, I've read all your stuff

     06:12PM 10   except for your stuff, Mr. Espey.  Why don't I hear from you,

     06:12PM 11   Mr. Sadler, then I'll hear from anybody on your -- it may be

     06:12PM 12   you, Larry, or whoever your team is, Mr. Macon, and then after

     06:12PM 13   that, Mr. Espey, I'll hear from you and then I'll hear from

     06:12PM 14   Mr. Macon's team again.  Okay.  Mr. Sadler.

     06:13PM 15            MR. SADLER:  Judge, the right legal thing to do is to

     06:13PM 16   grant the motion and I don't think there's anybody in this

     06:13PM 17   courtroom, including Mr. Macon, that doubts that --

     06:13PM 18            THE COURT:  Actually, I do think Mr. Macon doubts

     06:13PM 19   that.

     06:13PM 20            MR. MACON:  You're absolutely -- I'll take a lie

     06:13PM 21   detector test on that.

     06:13PM 22            MR. SADLER:  Well, we don't want to go down that

     06:13PM 23   road.

     06:13PM 24            MR. MACON:  Any time.

     06:13PM 25            THE COURT:  Mr. Macon has been -- if anybody could
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     06:13PM  1   have made the case better than Mr. Macon, I don't think

     06:13PM  2   anybody could have made the case better than Mr. Macon.  I

     06:13PM  3   just think it's a really -- I never -- it took me a long time

     06:13PM  4   to get my hand on this and that's why we went to trial.  But

     06:13PM  5   go ahead.

     06:13PM  6            MR. SADLER:  Well, and when you spoke to us in

     06:13PM  7   chambers and, in fact, when you spoke to us out here a couple

     06:13PM  8   of days before that and talked about speak to me about this

     06:13PM  9   question of essentially weak or ambiguous, and you didn't use

     06:13PM 10   those words, but sort of weak or ambiguous circumstantial

     06:13PM 11   evidence, evidence that could be susceptible to multiple

     06:14PM 12   interpretations, because that is exactly where this case falls

     06:14PM 13   apart and what I wanted to talk to you tonight about, we don't

     06:14PM 14   really have a debate I think between Mr. Macon and myself

     06:14PM 15   about what the legal standard is.  Everybody knows you can

     06:14PM 16   prove conspiracy by circumstantial evidence.  He knows,

     06:14PM 17   everyone knows, you cannot pile inference upon inference to

     06:14PM 18   get to your fact.  You can't make unreasonable inferences from

     06:14PM 19   the circumstantial evidence.  If you have a piece of evidence

     06:14PM 20   and there is a conspiratorial interpretation to it and an

     06:14PM 21   equally plausible or innocuous or legal interpretation to it,

     06:14PM 22   that doesn't get to you the jury, and it's that last part if

     06:14PM 23   you go down, and I know you now have it in front of you, that

     06:14PM 24   list of real key facts, or do you have it in front of you?  I

     06:14PM 25   can hand that up because I --
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     06:14PM  1            THE COURT:  Is this a different list besides --

     06:14PM  2            MR. SADLER:  This is out of plaintiff's response and

     06:14PM  3   I didn't --

     06:14PM  4            THE COURT:  Okay.

     06:14PM  5            MR. SADLER:  -- I wasn't clear if you had that

     06:15PM  6   document in front of you.

     06:15PM  7            THE COURT:  You know, I did get that document, but

     06:15PM  8   hold on a minute.

     06:15PM  9            MR. SADLER:  Sure.

     06:15PM 10            THE COURT:  Out of plaintiff's response?

     06:15PM 11            MR. SADLER:  Out of plaintiff's response to our

     06:15PM 12   motion.

     06:15PM 13            THE COURT:  I do have an unfiled copy of it.

     06:15PM 14            MR. SADLER:  It begins on page 7, this so-called list

     06:15PM 15   of real key facts.  And that's where their case really, really

     06:15PM 16   falls not just in my view a little short but well short

     06:15PM 17   because you can take these principles that I know Mr. Macon

     06:15PM 18   doesn't agree with from the Slumber J case, you can't file

     06:15PM 19   inference upon inference.  From the Litton case.  These are

     06:15PM 20   all Texas Supreme Court cases that say, look, if you've got

     06:15PM 21   circumstances from which you can infer two facts and one's

     06:15PM 22   sort of criminal and the other's innocuous and they are

     06:15PM 23   equally plausible, that doesn't cut it.  And if you go down,

     06:15PM 24   and I would like to go down as we talk about these, that is

     06:15PM 25   exactly the case with every one of these key facts, and I
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     06:16PM  1   assume Mr. Macon marshaled all of his evidence right here so

     06:16PM  2   when he put this -- the real key facts list together, there

     06:16PM  3   isn't anything out there.  I don't think there is.  So, this

     06:16PM  4   is the list we're talking about.

     06:16PM  5            So, the question is as we look at each of these,

     06:16PM  6   either alone or in combination, are we doing anything more

     06:16PM  7   than indulging speculation and supposition and

     06:16PM  8   counterintuitive interpretations of the evidence.  Let's just

     06:16PM  9   look at them.

     06:16PM 10            The very first one is we saw the document, it was

     06:16PM 11   testified about in court, that Medela decided at a board

     06:16PM 12   meeting in early 2001 they wanted to investigate the

     06:16PM 13   possibility of getting into a new segment of the business.

     06:16PM 14   There wasn't a word in there about KCI patents or Argenta or

     06:16PM 15   anything else, and it has to be the case that, all right,

     06:16PM 16   let's assume you could take that memo, which talks about let's

     06:16PM 17   investigate how to get in a business, let's have Mr. Weston

     06:16PM 18   come up with a business plan, let's assume you could attach to

     06:16PM 19   that a conspiratorial, unstated, but conspiratorial motive.

     06:17PM 20   Isn't it just as equally plausible that this was sort of

     06:17PM 21   normal every day business activity when a board of directors

     06:17PM 22   comes together and says we have great products that can be

     06:17PM 23   used in a lot of markets, let's have one of our senior people

     06:17PM 24   take a look at what we might do with them.  So, right there,

     06:17PM 25   the perfect example of a circumstance.  They want to spin it
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     06:17PM  1   as conspiratorial, but I don't think there's any doubt that

     06:17PM  2   you could look at the same thing as it's an ordinary business

     06:17PM  3   meeting.  It talks about coming up with a business plan to go

     06:17PM  4   into a new business.  There's nothing illegal about that.

     06:17PM  5            The next one, July 15th.  This is the whole

     06:17PM  6   KCI/Medela meetings.  This is the one I get a little exercised

     06:17PM  7   about because this is the one where I think they have

     06:17PM  8   consistently tried to inject a new claim into the case that is

     06:17PM  9   not there and in their briefing they characterize this as

     06:17PM 10   evidence of Medela's attempt to misappropriate KCI's

     06:17PM 11   non-public information.

     06:17PM 12            Well, my first response to that is that's irrelevant.

     06:18PM 13   There's no claim of misappropriation of non-public information

     06:18PM 14   in this case.  So, whatever that is, even if that were true,

     06:18PM 15   it is illegally irrelevant because that is not a claim before

     06:18PM 16   the Court.

     06:18PM 17            Second, we all recall the evidence.  Mr. Ware never

     06:18PM 18   testified that anybody twisted his arm and got any information

     06:18PM 19   out of him during that meeting.  Mr. Quackenbush testified

     06:18PM 20   that, you know, we didn't ask for non-public information and

     06:18PM 21   they didn't give us any non-public information.  It just seems

     06:18PM 22   wildly incongruous to imagine that Mr. Ware and Mr. Rush and

     06:18PM 23   Mr. Delasaro were gathered in a conference room with a bunch

     06:18PM 24   of strangers and would have started spouting about all their

     06:18PM 25   secret projects and secret patents.  He never testified to
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     06:18PM  1   that.

     06:18PM  2            What is the view of this meeting?  Theirs is sort of

     06:18PM  3   a conspiratorial view, but a conspiracy surrounding a claim

     06:18PM  4   that is not in the case, our view is it's equally plausible

     06:18PM  5   that this meeting was about exactly what it was about which is

     06:19PM  6   Medela went to talk to KCI to ask them are you guys interested

     06:19PM  7   in talking to us about pumps and what we know happened is they

     06:19PM  8   had another meeting and another meeting and there was evidence

     06:19PM  9   about all that and this whole idea of getting non-public

     06:19PM 10   information, apparently, just sort of evaporates.  The trail

     06:19PM 11   goes dead in July, so it just doesn't go anywhere.  So, that's

     06:19PM 12   another example of on its face a piece of evidence that I

     06:19PM 13   would say doesn't even lend itself to a conspiratorial view,

     06:19PM 14   but if it does, it is equally plausible the meeting was

     06:19PM 15   exactly what everybody said it was, a business meeting.  So,

     06:19PM 16   you can't go anywhere with that.

     06:19PM 17            We go to the next one, July 16th.  You know, this is

     06:19PM 18   related to that.  Mr. Tanner writes a memo about what they're

     06:19PM 19   going to do after the meeting and one of the comments they

     06:19PM 20   cite here is they say, well, we recognize that if we directly

     06:19PM 21   enter the wound care market we might get sued.  Well, what is

     06:19PM 22   that evidence of if you just think about it?  Okay.  So, the

     06:19PM 23   evidence is they go to a meeting and KCI says we have all

     06:19PM 24   these patents and you had better watch out or we'll sue you if

     06:20PM 25   you get too close and Mr. Tanner writes that in his notes.
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     06:20PM  1   Well, their spin on that is actually kind of counterintuitive,

     06:20PM  2   I go to a meeting and a guy tells me if I get to close to him

     06:20PM  3   he's going to sue me and so therefore I decide to conspire

     06:20PM  4   with someone so it will invite him to sue me.  Okay?  I'm not

     06:20PM  5   sure I would agree that's logical, but let's just set that

     06:20PM  6   aside for a minute and say, all right, that's one plausible

     06:20PM  7   interpretation.  What's the other one?  I go to a meeting and

     06:20PM  8   you tell me I've got patents, stay out of my backyard, stay

     06:20PM  9   away from me, and then I begin to do a bunch of things like

     06:20PM 10   consult lawyers, put in contracts that I don't want to be

     06:20PM 11   anywhere near infringement.  So the fact that Mr. Tanner is

     06:20PM 12   sensitized to KCI's litigiousness, How does that lend itself

     06:20PM 13   to one and only one plausible interpretation that that's

     06:20PM 14   evidence of conspiracy.  I don't think it does.  I think

     06:20PM 15   normal business people, and we heard Mr. Quackenbush's

     06:21PM 16   testimony, they are sick of being in a lawsuit.  If they are

     06:21PM 17   sensitized to litigation, they are going to take steps to

     06:21PM 18   avoid it, not stumble right into it, so I don't think that

     06:21PM 19   evidence gets you anywhere.

     06:21PM 20            The next one, July 17, this is the memo where

     06:21PM 21   Mr. Weston resigned, his duties were transferred, and he was

     06:21PM 22   supposed to report to Mr. Tanner.  What was all the testimony

     06:21PM 23   about is that the man had 15 dozen things going on in his

     06:21PM 24   life.  He had too much stuff at work.  He had an unraveling

     06:21PM 25   situation at home.  The company came together.  The board said
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     06:21PM  1   take this man's duties away and let's have him focus on that.

     06:21PM  2            First of all, what is the conspiratorial

     06:21PM  3   interpretation of that evidence?  It alludes me.  But even

     06:21PM  4   assuming there was one, if you could conjure up one, isn't an

     06:21PM  5   equally plausible interpretation that a company had a busy

     06:21PM  6   executive who was overwhelmed at work, who had a personal life

     06:21PM  7   unraveling, and so they had him sign a document that says you

     06:21PM  8   resign from these duties and now we want you to focus on this.

     06:21PM  9   Equally plausible.  It doesn't get them to conspiracy.

     06:22PM 10            We look at this next one.  This is another one, this

     06:22PM 11   August 2001 memo.  You recall Mr. Quackenbush testified that

     06:22PM 12   KCI was so strong in this meeting telling them about we've got

     06:22PM 13   patents and we're not afraid to defend them, he actually got a

     06:22PM 14   little paranoid and thought, well, maybe their patents cover a

     06:22PM 15   pump that we already make and we'd better look at that and he

     06:22PM 16   looked at it and he satisfied himself that Medela's pumps were

     06:22PM 17   not covered by any patent and we all know that there is no

     06:22PM 18   claim in this case directed to any pump that Medela makes.

     06:22PM 19            So, what's the conspiratorial interpretation of that

     06:22PM 20   piece?  I don't know.  Whatever it might be, there is an

     06:22PM 21   equally plausible one that as a careful businessman

     06:22PM 22   Mr. Quackenbush had just heard from the CEO of a company we've

     06:22PM 23   got patents and we're not afraid to defend them, and so he

     06:22PM 24   takes a look at his existing portfolio products and asks

     06:22PM 25   himself, do we have a problem, and he concludes we don't.
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     06:22PM  1   That whole issue just kind of evaporates from the case.  It's

     06:22PM  2   never talked about again.  It never comes up.  It doesn't go

     06:22PM  3   anywhere.

     06:22PM  4            The next one is similar.  They just talked to KCI

     06:23PM  5   about being a pump supplier.  There are more meetings planned.

     06:23PM  6   And so, Mr. Weston obtains a manual that tells them how does

     06:23PM  7   the VAC work.  Well, there's no suggestion he stole it, that

     06:23PM  8   broke into somebody's office and pilfered it or lied to

     06:23PM  9   somebody to get it.  The only evidence is he got it and he

     06:23PM 10   shared it with his bosses.  Now, again, maybe there's

     06:23PM 11   something conspiratorial about that, I don't know what it is,

     06:23PM 12   set it aside, but ask yourself if the evidence is they had

     06:23PM 13   just been talking to KCI about being a pump supplier, as

     06:23PM 14   businessmen wouldn't they be mildly curious about the product

     06:23PM 15   to which they were going to supply a key component and would

     06:23PM 16   it be reasonable for them to investigate that by looking at a

     06:23PM 17   document like a how to manual?  Well, of course it would.  Of

     06:23PM 18   course it would.  Perfectly innocuous behavior.

     06:23PM 19            If we go to the next one now in November.  This is a

     06:23PM 20   document and I don't know -- do we -- maybe we can pull that

     06:23PM 21   up so we can look at it.  This looks like defendant's 124.

     06:24PM 22   This is Mr. -- Let's see.  Yeah.  If we could just highlight

     06:24PM 23   that.  This is this memo that Mr. Weston sent to Mr. Tanner

     06:24PM 24   and others where he summarizes three options and what does he

     06:24PM 25   say on the face of it?  It's these three strategies would not
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     06:24PM  1   infringe on the patent.  I will be investigating prior art.

     06:24PM  2            So, this is where we now get back into that kind of

     06:24PM  3   Alice in Wonderland world where there's all these allegations

     06:24PM  4   and sort of insinuating questions of the witnesses about

     06:24PM  5   weren't you trying to get around the patent, weren't you

     06:24PM  6   trying to go around the patent?  You will not charge this jury

     06:24PM  7   on infringement, do you find by a preponderance of the

     06:24PM  8   evidence that any defendant attempted to get around the

     06:24PM  9   patent.  I mean, that's just not a legal claim.  It's a

     06:24PM 10   nothing.  It's sort of lawyer hyperbole, I guess is what it

     06:24PM 11   is.

     06:24PM 12            So, what's the conspiratorial interpretation of that?

     06:24PM 13   It seems to me the only conspiratorial interpretation is, all

     06:25PM 14   right, they -- they wrote would not infringe, but what they

     06:25PM 15   were secretly thinking is would infringe, but they wrote would

     06:25PM 16   not infringe because they knew that two years later they might

     06:25PM 17   get sued and they wanted to have a favorable document in their

     06:25PM 18   file.  Okay.  That's crazy, but that's the conspiratorial

     06:25PM 19   interpretation.

     06:25PM 20            What's the equally plausible interpretation?  They

     06:25PM 21   meant exactly what they wrote.  They were worried about

     06:25PM 22   staying away from KCI so they focused on the prior art and

     06:25PM 23   they focused on stuff that would not infringe.  You can't get

     06:25PM 24   a conspiracy out of that.

     06:25PM 25            The next one, this November 27 document that talks
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     06:25PM  1   about Mr. Tanner tells Mr. Quackenbush he wants to migrate

     06:25PM  2   from general suction to specialized suction.  Well, why is

     06:25PM  3   that illegal?  I don't understand the KCI patents to cover the

     06:25PM  4   whole area of suction.  If Medela wants to talk about having

     06:25PM  5   general purpose pumps and being applied in specialized areas,

     06:25PM  6   what's the conspiratorial nature of that?  Well, again, the

     06:25PM  7   allegation must be, okay, when you said specialized suction

     06:26PM  8   you must have meant wound care and when you said wound care

     06:26PM  9   you must have meant negative pressure wound therapy and when

     06:26PM 10   you meant negative pressure wound therapy, you must have meant

     06:26PM 11   exactly what the patent claims cover and therefore it's a

     06:26PM 12   conspiracy to infringe.  Well, that's crazy.  There are at

     06:26PM 13   least three inferences would you have to pile on to get to

     06:26PM 14   that point.

     06:26PM 15            What's the equally plausible interpretation?

     06:26PM 16   Mr. Tanner thought from the prior February that somebody was

     06:26PM 17   going to come up with a business plan for his business to have

     06:26PM 18   a second leg.  Here he's sitting at November, Mr. Weston's run

     06:26PM 19   out of his rope, and nobody's coming up with a plan, so he

     06:26PM 20   asks the president of his U.S. sister subsidiary, we need to

     06:26PM 21   keep looking at this.  But what is that?

     06:26PM 22            You asked before trial a conspiracy to do what?  I

     06:26PM 23   know you asked that question at least twice.  And you could

     06:26PM 24   apply that question here.  A conspiracy to do what?  Is it a

     06:26PM 25   conspiracy for Mr. Tanner and Mr. Quackenbush to talk about
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     06:26PM  1   can they get into other businesses?  I don't think it is.  But

     06:27PM  2   let's assume you could put a conspiratorial twist on that.

     06:27PM  3   The equally plausible interpretation is these are two senior

     06:27PM  4   executives talking about, you know, we've been fussing around

     06:27PM  5   with this whole business plan for almost a year and we're

     06:27PM  6   nowhere.  We need to figure out what we're going to do.  Well,

     06:27PM  7   that's not a conspiracy to do anything.

     06:27PM  8            Now we leapfrog into January and we've got this

     06:27PM  9   famous Chariker-Jeter e-mail that Mr. Weston circulates and

     06:27PM 10   it's just like the one that we look at.  Let's take it at face

     06:27PM 11   value.  Mr. Weston is suggesting to people we can have a

     06:27PM 12   business based on Chariker-Jeter.  All right?  Well, what does

     06:27PM 13   that mean?  We all agree that Chariker-Jeter, whatever it is,

     06:27PM 14   whether it covers fistulas, whether it covers wounds, whether

     06:27PM 15   a fistula is a wound, whatever it is, it predates the patents.

     06:27PM 16   So, if I'm going to build a business based on Chariker-Jeter,

     06:27PM 17   I'm not infringing.  I can't be infringing.  It's impossible.

     06:28PM 18            So, what's the conspiratorial twist on this?  Well,

     06:28PM 19   it must be, well, they wrote Chariker-Jeter but they didn't

     06:28PM 20   really mean that.  Well, what's the evidence that they didn't

     06:28PM 21   really mean it?  In fact, all we have heard in this case is

     06:28PM 22   Richard Weston being focused on Chariker-Jeter and we hiring

     06:28PM 23   lawyers to look at Chariker-Jeter.

     06:28PM 24            So, even if you grant some sort of crazy

     06:28PM 25   conspiratorial twist to that?  What's the equally plausible
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     06:28PM  1   non-conspiratorial view of that?  Well, remember in the summer

     06:28PM  2   the testimony was Mr. Ware was talking big about his patents

     06:28PM  3   so they want to be sure, let's stay away from that.  Let's

     06:28PM  4   focus on the prior art.  Not a conspiracy to do anything.

     06:28PM  5            This next one, the January 14th one, is the same

     06:28PM  6   thing.  Mr. Weston meets with this nurse who talks about the

     06:28PM  7   VAC, talks about Dr. Spann and what he was doing in the 1970s.

     06:28PM  8   What is the conspiratorial tone about that?  Again, to me, the

     06:28PM  9   only plausible interpretation is Mr. Weston is focused on what

     06:28PM 10   was going on in a period of time before these patents.  If I

     06:29PM 11   can figure out what that is, then whatever that is, I can do

     06:29PM 12   that or I can suggest to Medela that they do that and we won't

     06:29PM 13   be infringing.  Why?  Because we are focusing on something

     06:29PM 14   that was being done before Argenta ever came along.  Again,

     06:29PM 15   that is a plausible, equally plausible interpretation of this

     06:29PM 16   evidence.

     06:29PM 17            The conspiratorial interpretation is every time you

     06:29PM 18   talk about prior art you really mean infringing.  Every time

     06:29PM 19   you talk about going around the patent, you really mean going

     06:29PM 20   through a patent, infringing.  Every time you talk about

     06:29PM 21   getting around a patent, you don't really mean that, what you

     06:29PM 22   mean is infringing.  I don't buy that.  That's nuts.  Getting

     06:29PM 23   around and going around patents and finding prior art is the

     06:29PM 24   opposite of infringing.  To me, as you start to pile this

     06:29PM 25   evidence up, it's sort of a conspiracy not to infringe.
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     06:29PM  1   People are trying to figure out how not to infringe.  Well,

     06:29PM  2   you're not going to ask the jury, do you find that Medela and

     06:29PM  3   BlueSky engaged in a conspiracy to attempt not to infringe.

     06:30PM  4   That's not the claim.  I don't think this has a conspiratorial

     06:30PM  5   spin to it.

     06:30PM  6            The next one, this April 2002, this road map for

     06:30PM  7   specialty suction.  You know, that's that big, thick document

     06:30PM  8   that Mr. Quackenbush testified, you know, Richard Weston was

     06:30PM  9   gone, I knew I was going to have to replace him.  I wanted it

     06:30PM 10   in one document I knew I was going to have to pay for it.

     06:30PM 11   Everything this guy knew about what he had been looking into.

     06:30PM 12   He hadn't been reporting to me since the previous July, so I

     06:30PM 13   paid the guy.  Yes.  Write it all down, whatever it is.  Is

     06:30PM 14   there any infringing, incriminating evidence in this document?

     06:30PM 15   Well, let's see.  What did they cite?  There's a reference to

     06:30PM 16   Chariker-Jeter, Mr. Weston being interested in that.  I think

     06:30PM 17   we can all agree that does not involve infringement.  I don't

     06:30PM 18   see anything else.  So, again, what -- what difference does it

     06:30PM 19   make that Mr. Weston wrote a document that he gave to Medela

     06:30PM 20   that talked about, here are all the different areas you could

     06:31PM 21   go into.  It's not a plan.  It's not a plot to infringe

     06:31PM 22   anything.  And if -- if there were, if there were, they would

     06:31PM 23   have quoted these passages.  But there are no such passages.

     06:31PM 24   It doesn't exist.  There is no conspiratorial -- Again, I'm a

     06:31PM 25   broken record, but you can do this with every last one.  Take
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     06:31PM  1   this document, conceive the conspiratorial spin, and then ask

     06:31PM  2   yourself, when Mr. Quackenbush said I wanted this document

     06:31PM  3   created because Weston was gone and I needed to give something

     06:31PM  4   to his replacement, is that equally plausible?  I think it is.

     06:31PM  5   I think it's equally plausible and on its face the document

     06:31PM  6   says nothing about infringement.

     06:31PM  7            And you go to the next one, the -- and I think we can

     06:31PM  8   combine the May 3rd and May 10th.  This whole idea the fact we

     06:31PM  9   gave Mr. Weston's company 120 days to pay and then we stepped

     06:31PM 10   it down and we put a cap on his ARs and we gave him discounts

     06:31PM 11   on pricing, are those illegal acts?  No.  Was there any

     06:32PM 12   attempt to hide those which might suggest that somebody had a

     06:32PM 13   hidden agenda?  Well, if there were, we did a pretty bad job

     06:32PM 14   hiding them.  First, we put them in his separation agreement

     06:32PM 15   and then we put the same things in the purchase agreement, so

     06:32PM 16   there's no attempt to hide it.  We've been very up front.

     06:32PM 17   Yes, we gave the man 120 days to pay.  So what?  How is that a

     06:32PM 18   conspiracy?  Again, conceive some sort of strange conspiracy

     06:32PM 19   viewpoint and then ask yourself is there a plausible business

     06:32PM 20   reason behind giving someone who wants to buy your products,

     06:32PM 21   which don't infringe, favorable terms to get him started?  I

     06:32PM 22   think that's equally plausible.  It's not unfair competition.

     06:32PM 23   It's not inducement and it's not infringement.  It's nothing.

     06:32PM 24   And we keep going.

     06:32PM 25            The next one, this May 15th, they have tried to find
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     06:32PM  1   is there any evidence on the planet that we even came within

     06:32PM  2   100 yards of BlueSky's marketing and advertising and we

     06:32PM  3   already know that the press release -- the ads that they rely

     06:33PM  4   on we never touched.  They introduced not one piece of

     06:33PM  5   evidence that we ever had anything to do with the ads that

     06:33PM  6   Dr. Reisetter talked about.  So, what do they have?  They say,

     06:33PM  7   well, there's an e-mail where Mr. Weston says, okay, you're

     06:33PM  8   going to be selling me your Medela pumps.  Can I have a

     06:33PM  9   picture of it with my name on it?  And we said, sure, and we

     06:33PM 10   sent him a digital picture of a Medela pump with his name on

     06:33PM 11   it.  We did that.

     06:33PM 12            So what?  What is the conspiratorial spin on that?

     06:33PM 13   We sell the man a product, he rebrands it.  There's no

     06:33PM 14   evidence to hide that.  I can't imagine how there could be a

     06:33PM 15   conspiratorial spin to that.  We sell the man pumps.  He puts

     06:33PM 16   his name it on.  That's not an illegal activity.  There's no

     06:33PM 17   claim in this case that there is false advertising arising out

     06:33PM 18   of that.  So, we put a photograph in the man's hands of a

     06:33PM 19   product we sell to him.  Seems to me that there are businesses

     06:34PM 20   all over the United States who if a customer says can you send

     06:34PM 21   me a picture of your product or if I'm rebranding for you, can

     06:34PM 22   you send me one?  I want to put my name it on.  Equally

     06:34PM 23   plausible, not conspiratorial, doesn't have anything to do

     06:34PM 24   with anything.

     06:34PM 25            The trade show.  Was there ever any evidence that
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     06:34PM  1   Medela had anything to do with the trade show on June the 6th?

     06:34PM  2   No, it was all about Mr. Johnson and the phone and Denney Ware

     06:34PM  3   and you can't be here and all that kind of crazy stuff.

     06:34PM  4   Nothing to do with Medela.  What does that have to do with

     06:34PM  5   Medela?  It has nothing to do with Medela.  You can't even put

     06:34PM  6   a conspiratorial spin on that.  It's impossible.

     06:34PM  7            August 6th.  They say, well, Mr. Weston, when he was

     06:34PM  8   shopping his resume around because he wasn't really making

     06:34PM  9   much money, he told this Debra Wilson I set up a company with

     06:34PM 10   some help from Medela.  What is the evidence of the help?

     06:34PM 11   It's the same stuff we talked about.  120 day payment terms,

     06:34PM 12   40% discount on capitals and 25% on the disposables and -- And

     06:35PM 13   so what?  It cannot possibly be illegal to memorialize in a

     06:35PM 14   contract favorable payment terms for a customer.  That is not

     06:35PM 15   an illegal act and it doesn't even accomplish some other

     06:35PM 16   purpose.  It's he gets to buy pumps which he has every right

     06:35PM 17   to do.  So, there's no conspiratorial spin on it.

     06:35PM 18            Here the next one.  Another one on August 6th.

     06:35PM 19   Mr. Tanner asks Mr. Weston about a press release Mr. Weston's

     06:35PM 20   company sent out where Mr. Weston says he's going to try to

     06:35PM 21   decrease the reimbursement rate for negative pressure.  I'm

     06:35PM 22   not even sure where that goes.  What does that show?  I mean,

     06:35PM 23   if -- Mr. Tanner asks Mr. Weston about a press release that

     06:35PM 24   Mr. Weston's company issued.  So what?  What is -- what does

     06:35PM 25   that show?  It -- To me what it shows is if there's a
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     06:35PM  1   conspiracy, Mr. Tanner's really not in tune with what his

     06:35PM  2   co-conspirator is doing if he's calling him up and saying I

     06:36PM  3   don't understand this, what's this press release all about.

     06:36PM  4   Again, it's a sort of strange, disconnected innocuous piece of

     06:36PM  5   evidence that doesn't go anywhere, doesn't start anywhere,

     06:36PM  6   it's just -- it's just here.

     06:36PM  7            And we go on to this next one in August 9.  Weston

     06:36PM  8   says I can't sell this -- this is the funny one.  I can't sell

     06:36PM  9   any pumps because you guys are making me get my own

     06:36PM 10   Underwriters Laboratory sticker and that process is taking

     06:36PM 11   forever.  I can't get a new Underwriter's Laboratory sticker.

     06:36PM 12   What, again, does that prove in the way of conspiracy?  I

     06:36PM 13   don't think it proves anything.  But, again, concede some sort

     06:36PM 14   of strange conspiratorial bend to it.

     06:36PM 15            What's the equally plausible interpretation?  This is

     06:36PM 16   a rebranding arrangement, a relabeling arrangement, and Medela

     06:36PM 17   said if you're going to sell it under your brand, you go to

     06:36PM 18   Underwriters Laboratories and you get their good housekeeping

     06:36PM 19   seal of approval.  Isn't that a perfectly appropriate business

     06:36PM 20   thing to do?  Isn't it equally plausible?  And, again, the

     06:37PM 21   fact that Mr. Weston is having trouble getting a UL sticker,

     06:37PM 22   what does have to do with inducement, what does that have to

     06:37PM 23   do with unfair competition, what does that have to do with

     06:37PM 24   conspiracy?  It doesn't have anything to do with it.

     06:37PM 25            This is the one I really like because I think it
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     06:37PM  1   really kind of crystallizes where we are in this case.  The

     06:37PM  2   August 28, 2003.  KCI files a lawsuit and here is their

     06:37PM  3   position.  They file a lawsuit making all these claims, and as

     06:37PM  4   you know there were fifteen claims and we finally got to trial

     06:37PM  5   on three, but here's their position:  They say, all right.

     06:37PM  6   We're going to accuse you, Medela, of conspiring and direct --

     06:37PM  7   remember, there was direct infringement, there was

     06:37PM  8   contributory infringement, there was inducement, there was

     06:37PM  9   conspiracy, there was breach of contract.  Remember, there was

     06:37PM 10   all that crazy stuff that they sued us for.  Here is their

     06:37PM 11   position.  They say we sued you and under your contract with

     06:37PM 12   BlueSky you have the right -- "may" is the language -- you

     06:38PM 13   have the right if you choose to, to terminate your contract

     06:38PM 14   with BlueSky because there's now litigation involved.  And

     06:38PM 15   they say because you chose not to exercise that right, that

     06:38PM 16   proves you're in a conspiracy.

     06:38PM 17            Now, think about that.  Let that soak in for a

     06:38PM 18   minute.  So the choice for Mr. Quackenbush when he gets the

     06:38PM 19   lawsuit is, I can just cave, I can just say, you know, you

     06:38PM 20   sued me.  I'm not even going to make you go through the

     06:38PM 21   trouble of proving anything.  I'm just going to capitulate.  I

     06:38PM 22   cave, so I'm going to write BlueSky a letter and say we're

     06:38PM 23   exercising our right to terminate.  I don't need to see any

     06:38PM 24   proof.  Your lawsuit papers are good enough for me.

     06:38PM 25            So, he had that choice or he could take the
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     06:38PM  1   outrageous position of saying, well, you know what, I don't

     06:38PM  2   think we've done anything wrong.  We've got letters from a

     06:38PM  3   reputable law firm telling us there was no infringement

     06:38PM  4   problem.  The last time I checked, a lawsuit was just a bunch

     06:38PM  5   of allegations, it's not proof of anything.  So, no, I don't

     06:39PM  6   agree.  I don't cave.  I'm going to defend the lawsuit.  I

     06:39PM  7   don't think I've done anything wrong.  And so that means he's

     06:39PM  8   now in a conspiracy?

     06:39PM  9            Think about that.  What is the -- Let's carry that

     06:39PM 10   out to it's logical conclusion.  We didn't terminate,

     06:39PM 11   therefore, that's evidence of conspiracy.  Well, that means

     06:39PM 12   that the conspiracy has existed from the day the lawsuit --

     06:39PM 13   prior to the lawsuit, but through the day the lawsuit was

     06:39PM 14   filed, through the rest of 2003, through the rest of 2004, the

     06:39PM 15   conspiracy existed as of May 2005 when Mr. Partridge and I got

     06:39PM 16   hired.  So, we've walked into the middle of an active ongoing

     06:39PM 17   conspiracy.  I've never had a case like that.  That's very

     06:39PM 18   unusual.  And we allowed the conspiracy to continue to this

     06:39PM 19   very day, and the proof of that is you didn't terminate your

     06:39PM 20   contract.  You didn't -- I would really be surprised if there

     06:39PM 21   is a reported case in North America that says your failure to

     06:40PM 22   exercise a contractual, not obligation, but option, a "may"

     06:40PM 23   clause, is proof that you engaged in a conspiracy.  That would

     06:40PM 24   be a crazy, crazy holding.  I'm not aware of any case.  And in

     06:40PM 25   their response they cited cases from New Jersey and this
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     06:40PM  1   circuit and that circuit and they couldn't come up with a case

     06:40PM  2   that says our failure to exercise, our decision to disagree

     06:40PM  3   with their lawsuit, because that's really what we're talking

     06:40PM  4   about, we chose to disagree with their lawsuit means we're in

     06:40PM  5   a conspiracy?  I don't think so.  Because, if you think about

     06:40PM  6   that, that means when we filed an answer, that was an act of

     06:40PM  7   furtherance of the conspiracy, wasn't it?  When he filed an

     06:40PM  8   answer, when we filed a motion for summary judgment, denying

     06:40PM  9   that a conspiracy took place, that was an act in furtherance

     06:40PM 10   of a conspiracy?  That's just totally nuts.

     06:40PM 11            And the rest of it is, well, we sell them pumps.

     06:40PM 12   That's what the last two is all about.  We sell them pumps.

     06:41PM 13   We would like to sell them more pumps, especially now that

     06:41PM 14   we've stepped down their payment terms before the contract

     06:41PM 15   termination, they went for 30 days, cash and all the rest of

     06:41PM 16   that.  We would like to sell them more pumps.  Is that a

     06:41PM 17   conspiracy?  No.  There is not an allegation that our mere act

     06:41PM 18   of selling the pump is illegal, is fraudulent, is unfair, is

     06:41PM 19   infringement of anything.

     06:41PM 20            So, you go through all of these facts, all of them,

     06:41PM 21   and there's a long list and it's taken me a while to go

     06:41PM 22   through them, and for every single one, you put it up there

     06:41PM 23   and you ask yourself, first, is there even a conspiratorial

     06:41PM 24   spin to it and as I've pointed out, as to many of these,

     06:41PM 25   you've really got to think conspiratorial in order to tease
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     06:41PM  1   one out.

     06:41PM  2            But let's assume you do.  For every other one there

     06:41PM  3   is at least one, if not multiple, plausible business

     06:41PM  4   interpretations.

     06:41PM  5            You know what, I just thought of another one I

     06:41PM  6   completely forget and it's one we have spent hours talking

     06:42PM  7   about.  The severance payments.  The severance -- the paying

     06:42PM  8   of severance.  I remember from opening statement, was that --

     06:42PM  9   it sounded like the linchpin conspiracy.  Remember what it was

     06:42PM 10   described?  It was seed money to start the company.  That's --

     06:42PM 11   that's how it was pitched, and it started out at $400,000 but

     06:42PM 12   lately the number has gotten even bigger than that and that

     06:42PM 13   tells you something right there.

     06:42PM 14            But let's look at that.  Let's take that.  We paid

     06:42PM 15   the man a payment, not the $400,000 in a suitcase the day he

     06:42PM 16   walked out, but the evidence is undisputed how we paid it and

     06:42PM 17   in what increments, that we withheld taxes from it.  $100,000

     06:42PM 18   of it was directly tied to a non-competent agreement that we

     06:42PM 19   consulted lawyers about and we withheld that payment for two

     06:42PM 20   years.  So, what's the plausible interpretation of that?

     06:42PM 21   Well, the interpretation is we were concerned about a

     06:42PM 22   non-competent and wanted to have a valid one.  Is that

     06:42PM 23   conspiracy?  No.

     06:42PM 24            Another $100,000 of it was contractual bonus.  We

     06:42PM 25   owed the man his bonus per the bonus agreement that was
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     06:43PM  1   admitted into evidence.  We would have been in breach of

     06:43PM  2   contract if we didn't pay him.  So, what's the plausible

              3   interpretation?  As a business we honor our bonus agreements

              4   with your executives.

     06:43PM  5            And then the last one, the 174 that we paid him one

     06:43PM  6   year's salary, we put in evidence that we had paid a lot of

     06:43PM  7   other people a lot of other money.  What's the conspiracy

     06:43PM  8   there?  Is that seed money to continue the man's salary for a

     06:43PM  9   year less taxes, given our history of paying other people

     06:43PM 10   money whether they were fired or pushed out or suggested to

     06:43PM 11   leave and all that?  So, again, that is a perfect example.

     06:43PM 12   They say paying the man any money is evidence of conspiracy.

     06:43PM 13   But are there multiple equally plausible interpretations of

     06:43PM 14   that?  Sure there are.  Businesses want non-compete.

     06:43PM 15   Businesses need to honor their bonus agreements with their

     06:43PM 16   executives.  And businesses can choose, if they want to, for

     06:43PM 17   no reason, for any reason, to pay severance to employees.  And

     06:44PM 18   there's no evidence we told the man how to spend it.

     06:44PM 19            And you know what?  The other interesting thing is, I

     06:44PM 20   thought this was remarkable, they had Mr. Weston on the stand

     06:44PM 21   and, you know, they never asked him how he spent the money.  I

     06:44PM 22   thought that was remarkable.  I mean, here was the golden

     06:44PM 23   opportunity.  It was all laid out, we had the figures and

     06:44PM 24   everything, and they never asked Mr. Weston:  Tell us,

     06:44PM 25   Mr. Weston, isn't it true you took $50,000 of that severance
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     06:44PM  1   money and went over and started BlueSky?  They didn't even ask

     06:44PM  2   him to deny it.  They just never asked him.  So, what is the

     06:44PM  3   evidence that this seed money was ever, in fact, used to plant

     06:44PM  4   seeds?  Nothing.

     06:44PM  5            We will defend successfully your ruling and I'm

     06:44PM  6   concerned about being in a position where this claim that is

     06:44PM  7   legally dead under the evidence is allowed to remain alive

     06:45PM  8   because then I have to make decisions in the coming days about

     06:45PM  9   do I call more of my people?  Do I call Mr. Tanner?  Do I call

     06:45PM 10   Mr. Moser?  Do I call other witnesses that I would not

     06:45PM 11   otherwise call?  Do I offer documents I would not otherwise

     06:45PM 12   offer?  Trying to put the stake through the heart and the nail

     06:45PM 13   in the coffin of a claim I already know is legally dead

     06:45PM 14   because they just didn't have the evidence.  So, that is a

     06:45PM 15   very serious concern of mine is having to defend a case and

     06:45PM 16   make decisions and prolong by putting on witnesses, company

     06:45PM 17   witnesses, prolong this case beyond what it really needs to

     06:45PM 18   be.

     06:45PM 19            The burden was on KCI to bring you a conspiracy case,

     06:45PM 20   an inducement case that would get them past Rule 50.  They

     06:45PM 21   didn't do it; and for that reason, I believe it is appropriate

     06:46PM 22   that the motion be granted.

     06:46PM 23            THE COURT:  Let me ask you a question.

     06:46PM 24            MR. SADLER:  Yes, sir.

     06:46PM 25            THE COURT:  This is a practical question.
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     06:46PM  1            MR. SADLER:  Yes, sir.

     06:46PM  2            THE COURT:  I grant your motion at this time.  You

     06:46PM  3   and Mr. Partridge have carried all the expert witness issues.

     06:46PM  4   You know, you've -- in many ways, you've carried this case on

     06:46PM  5   the defense side.  I mean, I think it's just obvious why it's

     06:46PM  6   been done because you have the capacity to carry the case.

     06:46PM  7   So, you guys just walk out.  Your witnesses -- What happens?

     06:46PM  8            MR. SADLER:  Well, we are -- we are still here and

     06:46PM  9   let's not lose sight of that because it is very, very

     06:46PM 10   important.  We are here on our invalidity case.  We're here

     06:46PM 11   for the duration.  That is a very different case than

     06:46PM 12   conspiracy and all this other stuff we're talking about.  So,

     06:46PM 13   it is not the case that suddenly things will be disruptive

     06:47PM 14   because we are walking out the door and Mr. McClanahan now has

     06:47PM 15   to deal with people that -- That is not going to happen.  We

     06:47PM 16   are now -- if you think about it, the way this has come out

     06:47PM 17   and I think you really alluded to this in chambers when you

     06:47PM 18   said I -- I basically heard from the most important people

     06:47PM 19   from each party.  You weren't talking about expert witnesses,

     06:47PM 20   because we all know that's the company.  You were telling us

     06:47PM 21   you've heard from the people and I think that's true.  You've

     06:47PM 22   heard from Mr. Weston, Mr. Johnson, Mr. Ware.  You've heard

     06:47PM 23   from Mr. Quackenbush.  You've heard from Mr. Laurel.  You

     06:47PM 24   really have heard that.  So, what is really left is the

     06:47PM 25   invalidity case and then, of course, we have Dr. Orgill and
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     06:47PM  1   our response on the infringement piece.  But, again, keeping

     06:47PM  2   in mind, we are not accused of direct infringement.  That is a

     06:47PM  3   claim that's only to be submitted against BlueSky.  So, I hope

     06:47PM  4   that's responsive to your question.

     06:47PM  5            THE COURT:  It is.  It is.

     06:47PM  6            MR. SADLER:  We will be here.  The big difference in

     06:47PM  7   terms of what happens now is I don't have to worry about

     06:48PM  8   calling witnesses that I shouldn't have to call and I don't

     06:48PM  9   get to make a closing argument on a conspiracy case which is

     06:48PM 10   most unfortunate.  But that's where we are.

     06:48PM 11            THE COURT:  Okay.  Thank you very much.

     06:48PM 12            MR. SADLER:  Thank you.

     06:48PM 13            MR. MACON:  Will you take that down, please?

     06:48PM 14            THE COURT:  You all want to switch over?

     06:48PM 15            MR. MACON:  I don't want to switch over.

     06:48PM 16            THE COURT:  Okay.

     06:48PM 17            MR. MACON:  I'm not going to put up any charts.  I'm

     06:48PM 18   going to take less than ten minutes, unless the Court has

     06:48PM 19   questions.

     06:48PM 20            THE COURT:  No.  Go ahead.

     06:48PM 21            MR. MACON:  When I left here Friday night, I felt

     06:48PM 22   like the world had been turned on its head.  I tried to figure

     06:48PM 23   out what was wrong here.  Number one, obviously, I've done a

     06:48PM 24   very poor job with respect to the Court.

     06:48PM 25            THE COURT:  Well --
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     06:48PM  1            MR. MACON:  Be that as it may --

     06:48PM  2            THE COURT:  Let me interrupt you.  You've done a very

     06:48PM  3   good job.

     06:48PM  4            MR. MACON:  No, I have not, Your Honor --

     06:48PM  5            THE COURT:  I -- The research we did, I've been very

     06:48PM  6   concerned about the equal inference rule and I am concerned

     06:48PM  7   that every -- every inference in favor of conspiracy can

     06:49PM  8   equally be shown to be against conspiracy.  That's -- that's

     06:49PM  9   what I'm concerned about.

     06:49PM 10            MR. MACON:  Have you found a single Rule 50 case that

     06:49PM 11   says, that Your Honor?  I think the answer is no.  And I think

     06:49PM 12   that's why you have the world turned upside down.

     06:49PM 13            THE COURT:  You -- In other words, you're saying that

     06:49PM 14   a judge -- help me with this -- a judge listening to the case

     06:49PM 15   and deciding that inferences hang in the balance, they're

     06:49PM 16   equal, inferences can go either way in a circumstantial

     06:49PM 17   evidence case, a judge cannot grant Rule 50 at the end of the

     06:49PM 18   plaintiff's case, cannot grant Rule 50 even if the jury finds

     06:49PM 19   conspiracy?

     06:49PM 20            MR. MACON:  I'm not saying -- I'm not saying the

     06:49PM 21   last.  I'm saying -- I'm saying -- Let me read you a decision

     06:49PM 22   from the Seventh Circuit reversing a judge who found no civil

     06:49PM 23   conspiracy and it's cited -- it's Hampton v Hanneran, 600

     06:50PM 24   F.2d. 600.  600 F.2d. 600.  Okay.  I'll buy it.

     06:50PM 25            Judge, the judge did exactly -- exactly what you
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     06:50PM  1   said.  "Absent the testimony of the co-conspirator, it is

     06:50PM  2   unlikely that direct evidence of a conspiratorial agreement

     06:50PM  3   will exist; thus, the question of whether an agreement exists

     06:50PM  4   should not be taken from the jury in a civil conspiracy case

     06:50PM  5   so long as there is a possibility that the jury can infer from

     06:50PM  6   the circumstances that the alleged conspirators have a meeting

     06:50PM  7   of the minds and thus reached an understanding to achieve the

     06:50PM  8   conspiracy's objectives."  And it's citing to the United

     06:50PM  9   States Supreme Court, Addicts v Kreske, 398 U.S. 144.

     06:50PM 10            Let's think about this, Your Honor.  And this is what

     06:50PM 11   has bothered me so much with what you're saying.  Rule 50.  In

     06:51PM 12   Rule 50, we all know you take all inferences in favor of the

     06:51PM 13   plaintiff.

     06:51PM 14            THE COURT:  Well, at the end of a jury verdict I take

     06:51PM 15   all issues in favor of the jury verdict.

     06:51PM 16            MR. MACON:  Understood.  Right now -- right now, I

     06:51PM 17   want to focus here because this is just so clearly wrong that

     06:51PM 18   I'm just -- I was stunned because no one disagrees that at

     06:51PM 19   this point you take everything, all inferences, in favor of

     06:51PM 20   the plaintiff.  You construe all facts, you take all

     06:51PM 21   inferences.  We've cited -- You know it.  You view all

     06:51PM 22   contested evidence in the light most favorable to the

     06:51PM 23   plaintiff, indulge all reasonable inferences in the

     06:51PM 24   plaintiff's favor.  Cockel v Striker, 384 F.3d, 625, Fifth

     06:51PM 25   Circuit.  That's unquestioned.
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     06:51PM  1            What's happening here is that we're flipping that

     06:51PM  2   around and we're saying, well, because this is a civil

     06:51PM  3   conspiracy case, then we're going to do the reverse.  Your

     06:52PM  4   Honor, the fact that I have not convinced you is very

     06:52PM  5   unfortunate and is a black mark against me.  But put that

     06:52PM  6   aside.  That isn't the test.  That's why we have jurors.  And

     06:52PM  7   you're only supposed to take it away in the event that no

     06:52PM  8   reasonable juror could take the inferences from our case.

     06:52PM  9   And, you know, we can go the practical consideration.  The

     06:52PM 10   practical consideration you said if -- if you're right,

     06:52PM 11   there's no additional expense, no additional cost.  If you are

     06:52PM 12   wrong, then we've got to try this whole sucker over again.

     06:52PM 13   These people are going to spend the same amount of money,

     06:52PM 14   maybe -- maybe they'll spend a small amount more if you leave

     06:52PM 15   these claims in, but it's not going to make much difference.

     06:52PM 16   But it's a big -- it's a big gamble that the Court is making

     06:52PM 17   if you grant it.

     06:52PM 18            But, Your Honor, you're on the wrong -- with all due

     06:52PM 19   respect, you are on the wrong page.  You are requiring us to

     06:52PM 20   win everything.  You are requiring us to be from a

     06:53PM 21   preponderance of the evidence at this point and that's just

     06:53PM 22   not right.  That's not what the law is.

     06:53PM 23            THE COURT:  Well, let me tell you, I'll let you take

     06:53PM 24   it to the jury.

     06:53PM 25            MR. MACON:  Thank you.  I appreciate it.
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     06:53PM  1            THE COURT:  I'll let you do it.  And we'll -- we'll

     06:53PM  2   see what happens.

     06:53PM  3            MR. MACON:  That's fair.

     06:53PM  4            THE COURT:  Okay.  Mr. Espey.

     06:53PM  5            MR. ESPEY:  Yes, Your Honor.

     06:53PM  6            THE COURT:  So, hang with us here, Mr. Sadler and

     06:53PM  7   Mr. Partridge.  Good to have you aboard.  Go ahead.

     06:53PM  8            MR. ESPEY:  I appreciate Your Honor's candor about

     06:53PM  9   where you were on the motion so I'll try and keep it brief,

     06:53PM 10   but I do think there are several points that you ought to look

     06:53PM 11   hard at.

     06:53PM 12            And starting with the false advertising, the -- the

     06:53PM 13   first one being a statement of fact, whether or not the

     06:53PM 14   BlueSky product misrepresented whether or not it was

     06:53PM 15   cost-effective.  The quote that we're focused on is whether or

     06:53PM 16   not we estimate that an average hospital can save between $100

     06:53PM 17   and $500,000 a year using wound drainage kits can be legally

     06:54PM 18   sufficient to base your claim on.  And I think that we can

     06:54PM 19   agree that if you chopped out the estimate part of it and said

     06:54PM 20   a hospital will save this amount of money during this time

     06:54PM 21   period, that that would be a verifiable statement of fact.

     06:54PM 22   But as soon as you put an estimate on there, and the only one

     06:54PM 23   case, Lanham Act case, I could find that involved the use of

     06:54PM 24   the word "estimate", the Court concluded, no, as soon as you

     06:54PM 25   use the word "estimate", you're signifying it's your judgment,
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     06:54PM  1   it's your opinion, and as soon as it becomes an opinion, it is

     06:54PM  2   not a statement of fact that can be the basis of a Lanham Act,

     06:54PM  3   false advertising case.

     06:54PM  4            The second point is its prediction.  It's saying in

     06:54PM  5   the first year we say that you can save this amount of money,

     06:54PM  6   and it's very clear in the Fifth Circuit that predictions,

     06:54PM  7   statements as to what will occur in the future, are not

     06:54PM  8   statements of fact but opinions and, you know, -- Well, they

     06:54PM  9   just can't be the basis for, you know, fraud, because they

     06:55PM 10   can't be relied upon.

     06:55PM 11            Similarly, in Lanham Act cases they've used that same

     06:55PM 12   definition of when a prediction is not a statement of fact.

     06:55PM 13   So, it just -- the opposite, I think there's a problem with

     06:55PM 14   whether or not that statement can be the basis for a false

     06:55PM 15   advertising claim.

     06:55PM 16            The second big point that I think Your Honor should

     06:55PM 17   focus on is the false advertising has to be material to some

     06:55PM 18   consumer's decision to buy or not buy the product.  There's

     06:55PM 19   been -- they've identified eight accounts that they say

     06:55PM 20   they've lost to BlueSky.  There's been no evidence that these

     06:55PM 21   advertisements went to any of those eight accounts and there's

     06:55PM 22   a Fifth Circuit case, the Coca-Cola case where Coca-Cola was

     06:55PM 23   making a pitch to 7-Up's distributors, trying to get them to

     06:55PM 24   switch over to Sprite.  In their presentation, they included a

     06:56PM 25   false advertisement, but the evidence was that the -- and then
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     06:56PM  1   subsequently several of the distributors switched over to

     06:56PM  2   Coca-Cola away from 7-Up.  But the Fifth Circuit held there

     06:56PM  3   was no causation there because there was no evidence that the

     06:56PM  4   false ad is what caused the switch.  So, the plaintiffs have

     06:56PM  5   to prove that not only did the false ad, if there was a false

     06:56PM  6   statement of fact, that it got to the decision-makers, the

     06:56PM  7   decision-makers, it was material to their decision and then

     06:56PM  8   they, in fact, switched, and I don't think there's been any

     06:56PM  9   evidence of that in this case.

     06:56PM 10            On the unfair competition, it's the same Lanham Act

     06:56PM 11   statute, it's the same materiality and causation, so for the

     06:56PM 12   federal unfair competition, it's the same thing.  It has to be

     06:56PM 13   material, whatever is complained of that led to the switch.

     06:56PM 14   Again, I don't think there's been any evidence why these eight

     06:56PM 15   accounts switched.

     06:56PM 16            Moving to the alter ego claim.  I think this one is,

     06:57PM 17   actually, really straightforward.  The plaintiffs have sued

     06:57PM 18   Mr. Weston individually but they've also got an alter ego

     06:57PM 19   count against him in which they're trying to impute the

     06:57PM 20   conduct of BlueSky to him individually and the law in Texas is

     06:57PM 21   very clear on when you can have an alter ego.  It is legally

     06:57PM 22   insufficient to be an officer and a majority shareholder.

     06:57PM 23   There has to be more.  There has to be evidence of

     06:57PM 24   intermingling personal and corporate property, paying

     06:57PM 25   corporate debt out of your own funds, using corporate assets
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     06:57PM  1   for personal use, those sort of -- those sorts of things, and

     06:57PM  2   that -- none of that has been in this case.

     06:57PM  3            Moving next to punitive damages.  You know, the bar's

     06:57PM  4   been raised very high in Texas.  You have to have -- where

     06:57PM  5   there's no fraud allegation, so it has got to be actual

     06:58PM  6   malice.  There has to be some evidence of an objective risk

     06:58PM  7   that BlueSky had subjective awareness of and I don't think

     06:58PM  8   there's been any evidence of what the risk is that BlueSky--

     06:58PM  9   the objective risk that BlueSky knew of.

     06:58PM 10            And then finally the Wake Forest claims.  To bring a

     06:58PM 11   Lanham Act claim, you have -- generally have to have standing

     06:58PM 12   and that means have you to be a competitor to the defendant.

     06:58PM 13   There's no evidence that Wake Forest competes with Richard

     06:58PM 14   Weston or BlueSky.  The -- so, it's not a proper -- it doesn't

     06:58PM 15   have standing to bring those sorts of claims.

     06:58PM 16            Also, I wasn't in court today, but it's my

     06:58PM 17   understanding that Wake Forest, their expert testified that he

     06:58PM 18   didn't have any damages for the non-patent claims, so if they

     06:58PM 19   have no damages in evidence, then, obviously, they shouldn't

     06:58PM 20   be permitted to go forward with their claims.

     06:58PM 21            I tried to keep it short.

     06:59PM 22            THE COURT:  You did a good job.  I'm going to

     06:59PM 23   overrule your motion.  But, one of the things that does

     06:59PM 24   attract me about your -- your argument, is the suit against

     06:59PM 25   Mr. Weston individually and so I'll -- I'll take that up.  You
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     06:59PM  1   make some good arguments on some other scores, but we'll

     06:59PM  2   reserve those for a later day.

     06:59PM  3            MR. ESPEY:  Thank you, Your Honor.

     06:59PM  4            THE COURT:  Thank you very much.  Now, let me -- Let

     06:59PM  5   me be real clear about where I am on Medela.  I think the best

     06:59PM  6   decision here is to give to it a jury.  I do believe -- and

     06:59PM  7   this is just the judge you got -- I do believe it's going to

     06:59PM  8   be very hard to convince me, if you get a judgment against

     06:59PM  9   Medela, it's going to be very hard to convince me that a

     06:59PM 10   reasonable jury could render a judgment under these

     06:59PM 11   circumstances that I see in this case.  You know, you're going

     07:00PM 12   to get every shot at it and so forth, but, clearly, the best

     07:00PM 13   thing for me to do is to let it go to a jury and see what a

     07:00PM 14   jury does.  The worst that could happen to me at that point is

     07:00PM 15   your an appellate rather than an appellee.  So, that's --

     07:00PM 16            MR. MACON:  Thank you.

     07:00PM 17            THE COURT:  I just want to let you know that.

     07:00PM 18            MR. MACON:  I understand completely, Your Honor.

     07:00PM 19            THE COURT:  I don't want to --

     07:00PM 20            MR. MACON:  I understood that Friday night and --

     07:00PM 21            THE COURT:  All right.

     07:00PM 22            MR. MACON:  And I've understood that --

     07:00PM 23            THE COURT:  Well, I know when I talked to you guys

     07:00PM 24   Friday night, that was the last thing you needed to hear at

     07:00PM 25   the end of the week, I knew that wasn't fun --
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     07:00PM  1            MR. MACON:  That's fair.  That's your job.

     07:00PM  2            THE COURT:  But at any rate, I just wanted to kind of

     07:00PM  3   let you know where we are.  You may run away with a big

     07:00PM  4   verdict here and the Federal Circuit may say that, you know,

     07:00PM  5   this man should never try another conspiracy case as long as

     07:00PM  6   he lives.  Okay.

     07:00PM  7            MR. MACON:  One or the other of us.

     07:00PM  8            THE COURT:  One or the other of us.  That's right.

     07:00PM  9            MR. MACON:  They've said that about me before.

     07:00PM 10            THE COURT:  Well, you all have done a great job here.

     07:01PM 11   Now, let me say, to answer one of your questions, Mr. Sadler,

     07:01PM 12   I'm -- I'm going to -- I really think this case has been

     07:01PM 13   well-developed by both sides.  I want us to really be careful

     07:01PM 14   about plowing new ground or about plowing old ground.  For

     07:01PM 15   example, I want to be careful after the defendants finish

     07:01PM 16   their case about a lot of rebuttal testimony.  I just want to

     07:01PM 17   be very careful about that.  This -- This jury's hung in here

     07:01PM 18   well.  I'm -- but we really need to get this case to them.  I

     07:01PM 19   don't want to do it to anybody 's detriment, but, as you might

     07:01PM 20   think, I think Medela's done a good job at this point, at

     07:01PM 21   least with me convincing me that this case hangs by a thread.

     07:01PM 22   Now, you may have done a terrible job with the jury, and I

     07:01PM 23   realize you're always worried about, you know, it doesn't

     07:02PM 24   matter what I think, it's what the jury thinks.  But I just

     07:02PM 25   want you to know you're going to have to talk to me a lot
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     07:02PM  1   before we start plowing old ground, bringing more Mr. Laurel

     07:02PM  2   back up to testify for three or four days or something like

     07:02PM  3   that.  And so I just want you to know that.

     07:02PM  4            Now, let's -- Let's go to the great Tumey

     07:02PM  5   controversy.

     07:02PM  6            MR. PARTRIDGE:  Can I make a proposal, Your Honor,

     07:02PM  7   and can I consult with Mr. Macon for a second and see if I can

     07:02PM  8   maybe simplify things?  I'm concerned about the time and it's

     07:02PM  9   getting late.  We all have a lot to do.

     07:02PM 10            THE COURT:  I know you do.

     07:02PM 11            MR. PARTRIDGE:  Can we step back for a second?

     07:02PM 12            MR. MACON:  It's fine with me if it's okay with Your

     07:02PM 13   Honor.

     07:02PM 14            THE COURT:  I have no objections.

     07:02PM 15            MR. MACON:  Mr. Partridge when we try to work things

     07:02PM 16   out always takes advantage of me.

     07:02PM 17            THE COURT:  I think Mr. Partridge better have his

     07:02PM 18   hand on his pocket book.

     07:02PM 19            MR. PARTRIDGE:  Ha Ha.  I left it up there.

     07:03PM 20       (Mr. Macon and Mr. Partridge leave the courtroom.)

     07:05PM 21            THE COURT:  Let me tell you about the summary, you

     07:05PM 22   know, the stuff on the back, I can't go in, in my opinion, but

     07:05PM 23   just the raw numbers, which are just summaries, I realize that

     07:05PM 24   was in an expert report, but, you know, you guys, help me with

     07:05PM 25   this, for the last 30 -- '69, the last 37 years, summaries
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     07:05PM  1   like that on testimony on damages have gone into court

     07:05PM  2   day-after-day.

     07:05PM  3            MR. SADLER:  Well, let me say to the Court, we

     07:05PM  4   will -- if the compromise is, if they want to offer just that

     07:06PM  5   first page which I think comes as close as they can to a rule

     07:06PM  6   1006 summary, I'm okay with that.  I object --

     07:06PM  7            MR. McCLANAHAN:  I'm not.

     07:06PM  8            MR. SADLER:  Okay.

     07:06PM  9            MR. McCLANAHAN:  I'm not.  If you want the get a

     07:06PM 10   summary of a big vast amount of complicated documents and say

     07:06PM 11   that -- say that, you know, these are the -- these are the

     07:06PM 12   trading records from this stock exchange for seven years and

     07:06PM 13   here's a one page summary of what they say, that's one thing.

     07:06PM 14   But to have an expert witness say, you know, these are my

     07:06PM 15   opinions and my calculations and I'm going to call that a

     07:06PM 16   summary, that's a -- that is not a summary, that's a -- that's

     07:06PM 17   an argument.  It's a page of argument and we have allowed them

     07:06PM 18   to use it as a demonstrative aid during the testimony.  It's

     07:06PM 19   perfectly proper for Mr. Macon to use it as demonstrative in

     07:06PM 20   closing argument, but I don't think it's proper for it to go

     07:06PM 21   to the jury room for deliberation because then they sit at it

     07:07PM 22   and they start doing all sorts of things about bargaining away

     07:07PM 23   these numbers and they are just their expert's spin and it's

     07:07PM 24   just way of putting down his numbers.  They are not a summary

     07:07PM 25   of the numbers, and that was my objection.
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     07:07PM  1            THE COURT:  Okay.  And I appreciate that.  As always,

     07:07PM  2   well stated.  You're going to get the first page.

     07:07PM  3            MS. COWART:  That's fine, Your Honor.

     07:07PM  4            THE COURT:  That's it.  That's all you're going to

     07:07PM  5   get.

     07:07PM  6            MR. SADLER:  And since they gave us a double sided

     07:07PM  7   copy, we want to be sure that it's just the first page.

     07:07PM  8            THE COURT:  Just the first page.

     07:07PM  9            MR. MACON:  We didn't make that deal, Your Honor.

     07:07PM 10            THE COURT:  You didn't make that deal, but that was

     07:07PM 11   my ruling.

     07:07PM 12            MR. SADLER:  I have to be very clear about these

     07:07PM 13   things.

     07:07PM 14            MR. MACON:  Your Honor, I believe we have a deal.

     07:07PM 15   Let me cite it and then -- Mr. Partridge has agreed to

     07:07PM 16   withdraw the supplemental reports of Mr. Pizziconi and

     07:07PM 17   Dr. Hopf and not talk about any of the matters contained

     07:07PM 18   therein except that he reserves the right to talk to each of

     07:08PM 19   them about Dr. Spedman's article.

     07:08PM 20            MR. PARTRIDGE:  And I'll even go one step further.

     07:08PM 21   It will be just Dr. Hopf.  I won't do it with Dr. Pizziconi

     07:08PM 22   and that way you don't even have to bother deposing him on

     07:08PM 23   Saturday because he will be reportedly gone and I just don't

     07:08PM 24   want us to be kicking these issues around forever and a day.

     07:08PM 25   We have other things to do.
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     07:08PM  1            MR. MACON:  So, we will not be hearing about

     07:08PM  2   Fleischmann and Tumey.

     07:08PM  3            MR. PARTRIDGE:  In connection with these experts.

     07:08PM  4   There's still the possibility -- I don't know if there's

     07:08PM  5   anything left to offer with respect to Tumey and I can't make

     07:08PM  6   that decision tonight without consulting with my team, so this

     07:08PM  7   isn't like the final nail in the coffin of Tumey, but it's --

     07:08PM  8   it is --

     07:08PM  9            MR. MACON:  For the --

     07:08PM 10            MR. PARTRIDGE:  It is for this --

     07:08PM 11            MR. MACON:  For these experts.

     07:08PM 12            MR. PARTRIDGE:  Yes.

     07:08PM 13            MR. MACON:  For experts, we're not going to hear

     07:08PM 14   about Tumey or Fleischmann?

     07:08PM 15            MR. PARTRIDGE:  Correct.

     07:08PM 16            THE COURT:  And I will tell you, I'm going to let you

     07:08PM 17   make a record, but I've always, as you know, been very dubious

     07:08PM 18   about Tumey and if this will help you in your decision-making,

     07:08PM 19   it's going to be -- I'll be very reluctant to let anything

     07:09PM 20   about Tumey come in.  Just to let you know that.

     07:09PM 21            MR. PARTRIDGE:  But you should let it go to the jury,

     07:09PM 22   Your Honor.

     07:09PM 23            THE COURT:  Absolutely.

     07:09PM 24            MR. PARTRIDGE:  It cures all ills.  Let me make

     07:09PM 25   Mr. Macon's speech.
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     07:09PM  1            THE COURT:  The jury won't cure that ill.  But the

     07:09PM  2   jury does cure most ills.  I'm glad these aspiring young

     07:09PM  3   lawyers understand that the jury can cure most ills.  Now,

     07:09PM  4   that comes after 37 years of watching juries.  Okay.  Anything

     07:09PM  5   else on my docket tonight?

     07:09PM  6            MR. SADLER:  That's what we're trying to do.

     07:09PM  7            MR. PARTRIDGE:  We have one more issue.  Hopefully,

     07:09PM  8   we can make something else.

     07:09PM  9            THE COURT:  You're making good progress.

     07:09PM 10            MR. PARTRIDGE:  Usually the lawyer asks permission of

     07:09PM 11   a court before he leaves.

     07:09PM 12            MS. GULDE:  Is it okay if Mr. Macon steps out?

     07:09PM 13            THE COURT:  It is.  It certainly is.  Well done,

     07:09PM 14   Ms. Gulde.  When Mr. Macon gets back, I'm going to tell him

     07:09PM 15   that you actually saved him from contempt.

     07:10PM 16            MS. GULDE:  It won't be the first time, Your Honor.

     07:10PM 17            THE COURT:  That doesn't surprise me a bit.  After

     07:10PM 18   this, are we through?

     07:10PM 19            MR. MACON:  I believe we have one issue.

     07:10PM 20            MR. PARTRIDGE:  Okay.

     07:10PM 21            MR. MACON:  Why don't you talk to him about the

     07:10PM 22   problem?

     07:10PM 23            MR. PARTRIDGE:  May I be excused, Your Honor?

     07:10PM 24            THE COURT:  You may, yes.  Ms. Gulde saved you from

     07:10PM 25   contempt, Mr. Macon.
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     07:10PM  1            MR. MACON:  Okay.  I'm sorry, Your Honor.  I should

     07:10PM  2   be in contempt, whenever -- they shouldn't save me.

     07:10PM  3            THE COURT:  They were all worried you left without my

     07:10PM  4   permission and Ms. Gulde said, well, I ask for permission, and

     07:10PM  5   I granted it.

     07:10PM  6            MR. MACON:  Thank you, Your Honor.

     07:10PM  7            MS. GULDE:  I told him it wasn't the first time.

     07:10PM  8            THE COURT:  What really should be fun for the lawyers

     07:10PM  9   to be is you should be here for final arguments, if you can --

     07:10PM 10   of course, I don't know if we're going to have room.  This

     07:10PM 11   place will probably be -- I'll probably have to rent the

     07:10PM 12   auditorium for final arguments.

     07:10PM 13            MR. SADLER:  And that's just for the KCI people.

     07:11PM 14            THE COURT:  Do you actually expect additional people

     07:11PM 15   in the final arguments?  I'm just curious?  Are we back down

     07:11PM 16   to where we probably will stay for a while?

     07:11PM 17            MR. MACON:  I am guessing -- I'm guessing -- there

     07:11PM 18   are a lot of people who we've told they couldn't come because

     07:11PM 19   they're going to be --

     07:11PM 20            THE COURT:  Okay.

     07:11PM 21            MR. MACON:  I think it will be standing room only,

     07:11PM 22   easy.

     07:11PM 23            THE COURT:  Okay.  Well, I wonder, you know, Judge

     07:11PM 24   Orlando's courtroom is bigger than mine.  I wonder if we ought

     07:11PM 25   to ask -- if I ought to ask Judge Orlando if he can swap out
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     07:11PM  1   for the final arguments.

              2            MR. MACON:  I think that would be a good idea.

     07:11PM  3            THE COURT:  Wait.  Let me ask.  Denver thinks his

     07:11PM  4   courtroom may be in the process of construction.

     07:11PM  5            MR. SADLER:  Does Judge Biery, he's -- Does he have

     07:11PM  6   more --

     07:11PM  7            MR. MACON:  He has got more space.  We would have to

     07:12PM  8   figure out electronically if he can do it --

     07:12PM  9            MR. McCLANAHAN:  You might want to check with your

     07:12PM 10   visual aids people and make sure the can more --

     07:12PM 11            THE COURT:  That's a good point.

     07:12PM 12            MR. MACON:  But, no, Orlando -- Judge Garcia is

     07:12PM 13   moving up here next week because they are redoing his

     07:12PM 14   courtroom.

     07:12PM 15            THE COURT:  I didn't know that.

     07:12PM 16            MR. MACON:  That's a whole different story.  You will

     07:12PM 17   have to ask him about that.

     07:12PM 18            THE COURT:  Okay.  Well, that may not work.  Okay.

     07:12PM 19   Maybe we can put chairs in the rows here and try to do that.

     07:12PM 20            MR. MACON:  Or Leslie was telling me that they've

     07:12PM 21   broadcast the case to the another room.

     07:12PM 22            THE COURT:  We could do that.  You guys would have to

     07:12PM 23   stay right next to those microphones.

     07:12PM 24            MR. MACON:  Or speak loudly.

     07:12PM 25            MR. PARTRIDGE:  We have one issue, Your Honor.
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     07:12PM  1            THE COURT:  Okay.

     07:12PM  2            MR. O'NEILL:  Your Honor, the issue is that -- in

     07:12PM  3   Dr. Hopf's reports and I think we sort of conveyed this to you

     07:12PM  4   before, she is primary here on invalidity but she did render

     07:12PM  5   one report on infringement where she basically says that to

     07:12PM  6   prove infringement of some of these patent claims like

     07:13PM  7   bacterial reduction and reaching a selected stage of healing,

     07:13PM  8   that what you really need to bring in, KCI, is patient

     07:13PM  9   records, patient charts, medical reimbursement forms to prove

     07:13PM 10   that, in fact, the device was used this way.  It seems to us

     07:13PM 11   that's pure lawyer argument.  It's not expert testimony.

     07:13PM 12   She's going to be presented as an invalidity expert.  They've

     07:13PM 13   got Dr. Pizziconi who's an infringement expert.  It just seems

     07:13PM 14   to us that the lawyers could argue that if they think we

     07:13PM 15   should have brought in patient records to prove infringement

     07:13PM 16   on some of these claims, that's purely lawyer argument, it's

     07:13PM 17   not really in the realm of expert testimony.

     07:13PM 18            THE COURT:  Okay.  Thank you.  Yes, sir.

     07:13PM 19            MR. PARTRIDGE:  Yes, Your Honor.  And she isn't going

     07:13PM 20   to talk about patient records, but -- and she isn't talking

     07:13PM 21   about infringement.  She doesn't -- she is not familiar with

     07:13PM 22   the BlueSky device and so she won't be talking about the

     07:13PM 23   BlueSky device, but there are a couple of claims in this case,

     07:13PM 24   Claim 29 talks about selective stages of healing, if you will

     07:13PM 25   remember, and 32 talks about a 50% reduction in bacterial
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     07:14PM  1   density, and the nature of her testimony as to those two

     07:14PM  2   claims is along the lines of -- those are difficult claims to

     07:14PM  3   understand and there's a lack of clarity.  I'm not sure what

     07:14PM  4   they mean.  And to understand what those claims mean, one

     07:14PM  5   would have to know what doctors are doing and whether or not,

     07:14PM  6   in fact, they went to selected stages of healing, whatever

     07:14PM  7   that was, which is a clinical question, and for a 50%

     07:14PM  8   reduction in bacterial density that, actually, that

     07:14PM  9   terminology actually doesn't even make any sense in terms of

     07:14PM 10   how doctors measure bacteria in a wound.  So, she's not

     07:14PM 11   talking about it from an infringement standpoint, but just

     07:14PM 12   about the difficulty of understanding defining those claims

     07:14PM 13   and I don't understand how that even in -- becomes a Daubert

     07:14PM 14   challenge.

     07:14PM 15            THE COURT:  That's why -- she is giving that as a

     07:14PM 16   reason for -- another reason for invalidity?

     07:14PM 17            MR. PARTRIDGE:  Another reason for invalidity because

     07:15PM 18   of lack of clarity in the claims and as a -- and associated

     07:15PM 19   with that is how does one ever know how to determine whether

     07:15PM 20   or not these claims are infringed because of the lack of

     07:15PM 21   clarity in the language of the claims in the first place.

     07:15PM 22            THE COURT:  Well --

     07:15PM 23            MR. PARTRIDGE:  How is it a Daubert challenge?

     07:15PM 24            THE COURT:  Let me say, as far as invalidity, I mean,

     07:15PM 25   that's part of her invalidity testimony, as I understand?
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     07:15PM  1            MR. PARTRIDGE:  Yes.  It's part of it.  Yes, Your

     07:15PM  2   Honor

     07:15PM  3            THE COURT:  Okay.  Okay.

     07:15PM  4            MR. O'NEILL:  Your Honor, in their brief they said

     07:15PM  5   Dr. Hopf will not offer an opinion on whether the BlueSky

     07:15PM  6   products infringe.

     07:15PM  7            MR. PARTRIDGE:  That's correct.

     07:15PM  8            MR. O'NEILL:  She can't.  Because she has never seen

     07:15PM  9   the device, never worked with it.  But in her report she says

     07:15PM 10   it would require documentation from the chart of specific

     07:15PM 11   physician assessment plan and orders to show that the device

     07:15PM 12   had been used as claimed to induce progress toward a selected

     07:15PM 13   stage of healing in order to prove infringement.  So, this is

     07:15PM 14   an expert witness who is going to stay that the plaintiffs

     07:16PM 15   can't prove infringement of these claims because they didn't

     07:16PM 16   bring any patient records and then we're going to have a big

     07:16PM 17   fight about HIPPA violations --

     07:16PM 18            THE COURT:  She can't say the magic word about

     07:16PM 19   infringement.

     07:16PM 20            MR. PARTRIDGE:  Correct.  And she's not.

     07:16PM 21            THE COURT:  But she can testify about why it wouldn't

     07:16PM 22   be valid with that kind of ambiguity.

     07:16PM 23            MR. PARTRIDGE:  I think I can work with that, Your

     07:16PM 24   Honor.

     07:16PM 25            THE COURT:  Okay.  That would seem to me to be -- she
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     07:16PM  1   can't say those magic words, Mr. Partridge.  Okay.

     07:16PM  2            MR. MACON:  I believe that does it.

     07:16PM  3            MR. SADLER:  I don't believe we have anything else,

     07:16PM  4   Your Honor, unless --

     07:16PM  5            THE COURT:  Okay.  Anybody else have anything?

     07:16PM  6            MR. MACON:  No, Your Honor.

     07:16PM  7            MR. McCLANAHAN:  Let's vote before someone thinks of

     07:16PM  8   something.

     07:16PM  9            THE COURT:  By the way, I did get a message from my

     07:16PM 10   great law clerk that it's Judge Garcia's chambers that are

     07:16PM 11   being renovated, not his courtroom.  So, if you guys want to

     07:16PM 12   send an exploratory party over to his courtroom to see if you

     07:16PM 13   could set up your magical automation machines, I would be fine

     07:17PM 14   with that.  I think you can put probably twice as many people

     07:17PM 15   in his courtroom than you can --

     07:17PM 16            MR. MACON:  Easily, Your Honor.

     07:17PM 17            THE COURT:  Somebody made a good point that none of

     07:17PM 18   the machines might work over there.  I just don't know.

     07:17PM 19            MR. MACON:  It can be done.  We've done it.  We've

     07:17PM 20   done it before.

     07:17PM 21            THE COURT:  Let me tell you, I will talk to Judge

     07:17PM 22   Garcia tomorrow and if he says okay, then we'll -- I'll see if

     07:17PM 23   you guys can figure out how to do it.

     07:17PM 24            MR. SADLER:  We will not -- Pending further word from

     07:17PM 25   you, we won't make inquiry.
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     07:17PM  1            THE COURT:  Right.  Let me make inquiry.  Okay.  Now,

     07:17PM  2   I'm through with the Chariker exhibits.  We -- I've made all

     07:17PM  3   the rulings you need on this.  Right?

     07:17PM  4            MS. GULDE:  Yes, Your Honor.

     07:17PM  5            THE COURT:  Let me give this back to you, David, if

     07:17PM  6   you will give this back to Mr. Macon.  Okay.  I know you guys

     07:17PM  7   have got a terribly long night ahead of you.  I'm not envious.

     07:17PM  8   The one things the lawyers to be understand, these lawyers

     07:17PM  9   might not go to sleep tonight and then they've got to appear

     07:18PM 10   alert tomorrow.  The trial lawyers --

     07:18PM 11            MR. PARTRIDGE:  It's compromises, Your Honor.

     07:18PM 12            THE COURT:  That's right.  I'm very impressed.

     07:18PM 13            MR. LUKIN:  Your Honor, as I say, Ms. Cowart and I

     07:18PM 14   haven't had a chance to consult with respect to deposition

     07:18PM 15   objections.  I'm sure we'll be able to if not eliminate all --

     07:18PM 16   all questions, at least eliminate a lot of questions, but it

     07:18PM 17   is quite possible that we would want to have some time with

     07:18PM 18   the Court perhaps at the first break in the morning to discuss

     07:18PM 19   any issues.

     07:18PM 20            THE COURT:  Sure.

     07:18PM 21            MR. LUKIN:  That's all we need.

     07:18PM 22            MR. MACON:  Mitch, I think -- you weren't here but I

     07:18PM 23   think we pretty well decided we will go probably up to noon

     07:18PM 24   with Dr. Chariker.

     07:18PM 25            MR. LUKIN:  Without a break?
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     07:18PM  1            THE COURT:  We're going to take about ten minute

     07:18PM  2   breaks.

     07:18PM  3            MR. LUKIN:  My only concern is if we have parts that

     07:18PM  4   the judge says should not be played, I want to make sure we

     07:18PM  5   have enough time for our video folks --

     07:18PM  6            THE COURT:  Do you want -- Do you have time to talk

     07:18PM  7   tonight?

     07:18PM  8            MR. LUKIN:  The answer to that, Your Honor,

     07:19PM  9   Ms. Cowart says no.

     07:19PM 10            THE COURT:  I understand you've got a long night --

     07:19PM 11            MS. COWART:  We will talk sometime tonight or very

     07:19PM 12   early in the morning.  He and I will work it out.

     07:19PM 13            THE COURT:  Nobody anticipates a need to be here in

     07:19PM 14   the morning before fifteen until 9:00.  Correct?

     07:19PM 15            MR. MACON:  That's correct, Your Honor.

     07:19PM 16            THE COURT:  You guys just go have a nice evening.

     07:19PM 17            MR. MACON:  Thank you, Your Honor.

     07:19PM 18            MR. PARTRIDGE:  Thank you, Your Honor.

     07:19PM 19       (Recess.)
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     08:23AM  1       (July 7, 2006.)

     08:42AM  2            THE COURT:  We still lack two jurors.  Let me talk to

     08:42AM  3   the lawyers just a minute up here, if I could.  Everyone else,

     08:42AM  4   at ease.

     08:42AM  5       (Off-the-record discussion.)

     08:50AM  6       (Jury in.)

     08:51AM  7            THE COURT:  Thank you, Mr. Alonzo.  Please be seated,

     08:51AM  8   ladies and gentlemen.  I do want you to know, ladies and

     08:51AM  9   gentlemen, I just think it's important for you to know how

     08:52AM 10   hard these lawyers are working.  They make everything look

     08:52AM 11   easy, but it's not easy.  It comes through great work, effort,

     08:52AM 12   and preparation.  They worked with me last night until about

     08:52AM 13   7:30, and then they went back, I think it's safe to say they

     08:52AM 14   probably, if they got any sleep at all, it was probably only a

     08:52AM 15   few hours, and they're going to be working late again tonight.

     08:52AM 16   So, I'm not telling you this to gain your sympathy for

     08:52AM 17   lawyers, but I am telling it so that you will appreciate the

     08:52AM 18   remarkable effort they're making to make this case a good case

     08:52AM 19   for us and I think that should really be said.  So, I want you

     08:52AM 20   to know, I have been helped by these lawyers in every regard.

     08:52AM 21   They've done a wonderful job, they continue to do a wonderful

     08:53AM 22   job, and we are all the beneficiaries of their good work.

     08:53AM 23            The only thing they tell me is they're so grateful

     08:53AM 24   they've got a great jury.  That's what they tell me.  So, I

     08:53AM 25   appreciate that.
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     08:53AM  1            Okay.  Dr. Chariker.  There you are.  Please come

     08:53AM  2   back up, Doctor.  I think we've already sworn him in.  So,

     08:53AM  3   you're already sworn in, and, Doctor, please be seated.  Thank

     08:53AM  4   you so much.  And, Doctor, you did a good job of speaking up

     08:53AM  5   but, you know, once or twice your -- you would -- your face

     08:53AM  6   would leave the microphone.

     08:53AM  7            THE WITNESS:  Yes, sir.

     08:53AM  8            THE COURT:  And so just -- just remember to speak

     08:53AM  9   right into that microphone.

     08:53AM 10            THE WITNESS:  Thank you.

     08:53AM 11            MR. PARTRIDGE:   I'm sorry, Your Honor.  The witness

     08:53AM 12   asked for a glass of water.

     08:53AM 13            THE COURT:  Not a problem.  Not a problem.

     08:53AM 14            MR. PARTRIDGE:   Most of us would prefer a cup of

     08:53AM 15   coffee.  I think the coffee business is doing well these days.

     08:53AM 16            THE COURT:  It should be doing very well.  By the

     08:54AM 17   way, I do appreciate the jury being here right on time ready

     08:54AM 18   to go.  Thank you so much.  That was good work.

     08:54AM 19            MR. PARTRIDGE:   Okay.

     08:54AM 20            THE COURT:  And now, Mr. Partridge, your turn.

     08:54AM 21            MR. PARTRIDGE:   Thank you, Your Honor.

     08:54AM 22   BY MR. PARTRIDGE:

     08:54AM 23   Q.  Yesterday when we finished, Dr. Chariker, we were talking

     08:54AM 24   about Defendant's Exhibit 240 which was one of your patients,

     08:54AM 25   the non-fistula patient.  Do you recall we were talking about
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     08:54AM  1   that?

     08:54AM  2   A.  Yes, I do.

     08:54AM  3   Q.  And at the time we had -- I at least had some difficulty

     08:54AM  4   with the exhibit numbering and I think we straightened that

     08:54AM  5   out.  So, I -- what I'd like to do is --

     08:54AM  6            MR. PARTRIDGE:  Jason, can we go to --

     08:54AM  7            THE COURT:  Oh, excuse me.  Yes.  I think they may be

     08:54AM  8   having trouble -- Mr. Partridge -- You're having trouble

     08:54AM  9   hearing?  Oh, you're having trouble hearing the witness.

     08:54AM 10   Okay.  Doctor, just remember to get right into that

     08:54AM 11   microphone.  Thank you so much.

     08:54AM 12            THE WITNESS:  That better?

     08:54AM 13            THE COURT:  That's better.

     08:54AM 14            THE WITNESS:  Thank you.

     08:54AM 15            THE COURT:  Don't worry, you're not the only one

     08:54AM 16   that's had problems here.  Don't worry.  Okay.

     08:54AM 17   BY MR. PARTRIDGE:

     08:54AM 18   Q.  Just as a -- just as a little reminder where we were

     08:54AM 19   yesterday, what patient was this?

     08:54AM 20   A.  This is a patient I treated in 1989 in the -- around the

     08:55AM 21   February time frame.

     08:55AM 22   Q.  And what was it that caused these injuries, just refresh

     08:55AM 23   us.

     08:55AM 24   A.  This was a motor vehicle accident where a log had impaled

     08:55AM 25   a patient as I had discussed yesterday and went through the
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     08:55AM  1   chest and the abdomen.  There were multiple organs that were

     08:55AM  2   injured.  And where I stopped yesterday, as you may recall,

     08:55AM  3   was when we had to leave the abdomen open and there you can

     08:55AM  4   see the bowel viscerated pushing through the incision in the

     08:55AM  5   midline of the abdomen.

     08:55AM  6   Q.  And what I'd like to do now is to walk through a few of

     08:55AM  7   the photographs of this particular patient.  We had looked at

     08:55AM  8   one yesterday and you had described that.  I'm not going to

     08:55AM  9   repeat that, but I'd like you to walk through with us the

     08:55AM 10   stages of treatment of this particular patient.  Is it -- is

     08:55AM 11   it true that there were multiple stages of treatment of the

     08:55AM 12   wound that was in the abdomen?

     08:55AM 13   A.  Yes.  Due to his underlying -- His main underlying problem

     08:56AM 14   was pancreatitis and pancreatitis was -- he was digesting some

     08:56AM 15   of the fatty tissue and adjacent tissue around the abdominal

     08:56AM 16   cavity, so we were returning on multiple occasions to remove

     08:56AM 17   that dead tissue in order for the patient to get better,

     08:56AM 18   otherwise there would be infection.

     08:56AM 19   Q.  Now, let's start with Defendant's Exhibit 240, and this is

     08:56AM 20   page 3 and it's I think numbered in the actual trial exhibit

     08:56AM 21   as mink document 277.  At what stage are we in treating this

     08:56AM 22   patient in this photograph and can you describe at the same

     08:56AM 23   time the components that you're using for treatment?

     08:56AM 24   A.  We're in the early stages probably within a week or so of

     08:56AM 25   the initial injury and at this -- what this is demonstrating
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     08:56AM  1   is how the bowel is eviscerated out and that we used the close

     08:56AM  2   wound suction system on this patient and it involves an

     08:57AM  3   occlusive dressing over tubes and gauze still in the sides of

     08:57AM  4   the wound.  To reiterate my comments yesterday was that we did

     08:57AM  5   not put the gauze on the bowel to try to prohibit any tearing

     08:57AM  6   of the bowel which would lead to a fistula and a more

     08:57AM  7   complicated situation.

     08:57AM  8   Q.  In this situation that you used here, did you include

     08:57AM  9   suction drains, gauze, and an occlusive cover?

     08:57AM 10   A.  That's correct.

     08:57AM 11   Q.  Did this then progress to yet again another stage of

     08:57AM 12   treatment?

     08:57AM 13   A.  Yes.  Our objective -- One of the objectives, besides

     08:57AM 14   managing this huge wound, was to keep it moist and to also

     08:57AM 15   progressively return that bowel into the abdominal cavity and

     08:57AM 16   to remind you yesterday I made the statement that it had lost

     08:57AM 17   its right of domain, so now we're going to try to restore its

     08:57AM 18   place in the abdomen.

     08:57AM 19            MR. PARTRIDGE:  Should we go to the next photograph?

     08:57AM 20            THE WITNESS:  That would be good.

     08:57AM 21            MR. PARTRIDGE:  Let's go to page 9, Jason, which is

     08:58AM 22   mink page number 283 of the exhibit.

             23   BY MR. PARTRIDGE:

     08:58AM 24   Q.  What do we have here?

     08:58AM 25   A.  This is probably another several weeks down the road from
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     08:58AM  1   the initial treatment and at this stage what this is

     08:58AM  2   demonstrating a placement of a mesh gauze.  This is called

     08:58AM  3   Prolene mesh and we attached it to the muscles on the side

     08:58AM  4   called fascia -- the muscle lining called fascia.  That's

     08:58AM  5   going to be used -- we're going to use that mesh attached to

     08:58AM  6   there so that we're not pulling on the skin, we're just

     08:58AM  7   pulling on the muscle.  So, it helped close the abdomen.  This

     08:58AM  8   is also referred to as a hernia, but I don't want to confuse

     08:58AM  9   the issue, so --

     08:58AM 10   Q.  Just looking at this photograph, I notice that there is a

     08:58AM 11   lot of redness around the circumference of the wound.  What is

     08:58AM 12   that indicating?

     08:58AM 13   A.  This is demonstrating the healing process we've been

     08:58AM 14   alluding throughout and that's we're observing granulation

     08:59AM 15   tissue, we're observing that the granulation tissue is not

     08:59AM 16   growing over the sides of the wound.  It's held in check, if

     08:59AM 17   you will.  And I think it also shows that the swelling you

     08:59AM 18   saw, that massive swelling is now starting to resolve and

     08:59AM 19   that -- those were our observations at the time.

     08:59AM 20   Q.  Now, did you use your closed wound suction system after

     08:59AM 21   what we see in this particular photograph?

     08:59AM 22   A.  At each stage through this we applied the same suction

     08:59AM 23   system as we initially applied and we did that from the

     08:59AM 24   beginning to the end as can be demonstrated.

     08:59AM 25   Q.  And so on top of what we see in this particular
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     08:59AM  1   photograph, you would apply the suction system that you

     08:59AM  2   described?

     08:59AM  3   A.  Yes.

     08:59AM  4   Q.  With all the elements that you described?

     08:59AM  5   A.  Yes.

     08:59AM  6            MR. PARTRIDGE:  And let's go to the next photograph

     08:59AM  7   which is page 13, Jason, and it's mink page 287.

              8   BY MR. PARTRIDGE:

     08:59AM  9   Q.  What is it that we have here?

     09:00AM 10   A.  At this later stage, the bowel that you observed earlier

     09:00AM 11   has now been progressively pushed back inside the abdomen.

     09:00AM 12   More swelling is going down with this dressing technique and

     09:00AM 13   we can now bring things closer together.  We're also again

     09:00AM 14   working in a serial fashion to close the muscle layer and we

     09:00AM 15   are putting a series of sutures that you can see, there's rows

     09:00AM 16   of sutures in that material that you saw on the second slide.

     09:00AM 17   Now, that big mesh that was there has now been serially pulled

     09:00AM 18   together, trimmed off, and pulled together every few days.

     09:00AM 19   Q.  And from this photograph, do you observe any increase in

     09:00AM 20   granulation?

     09:00AM 21   A.  You can observe on the sides of the wound where we have

     09:00AM 22   the drainage system predominantly focused on, you can see

     09:00AM 23   granulation tissue, that red beefy tissue on the sides.

     09:00AM 24   Q.  After what you're illustrating in this photograph, did you

     09:01AM 25   put the suction system, the vacuum system back on top of the
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     09:01AM  1   wound?

     09:01AM  2   A.  Yes.  To orient you in this photograph, to your right is

     09:01AM  3   toward the head and to the left you see the umbilical area and

     09:01AM  4   and in the lower part of his incision or to your left and so

     09:01AM  5   at the completion of this procedure we reapplied the system

     09:01AM  6   just as we did initially, putting less gauze that was required

     09:01AM  7   to fill this area through each sequence.

     09:01AM  8   Q.  And is it time to go to the next photograph?

     09:01AM  9   A.  Yes.

     09:01AM 10            MR. PARTRIDGE:   Let's go to page 1, Jason, and

     09:01AM 11   that's mink page 275.

     09:01AM 12   BY MR. PARTRIDGE:

     09:01AM 13   Q.  Can you describe for us -- this is -- this is a further

     09:01AM 14   stage of treatment.  We're down the road some number of weeks

     09:01AM 15   or months.  Is that right?

     09:01AM 16   A.  This is toward the end of the treatment of this wound and

     09:01AM 17   what you see in this photograph, and I'll orient you to the

     09:02AM 18   top of the photograph is towards his head and the lower --

     09:02AM 19   again, you see the umbilical area in the lower part of the

     09:02AM 20   incision.  What this is demonstrating, it may be confusing to

     09:02AM 21   you.  I want to be clear about this.  There are buttons in

     09:02AM 22   there and there's a product called Duoderm underneath these

     09:02AM 23   buttons.  We are trying to protect the skin and we run suture

     09:02AM 24   through one side of button in the the muscle there back out

     09:02AM 25   the other button, so it's holding tension as more swelling is
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     09:02AM  1   going down and eventually pull everything together and what

     09:02AM  2   we're trying to do is avoid another procedure such as a hernia

     09:02AM  3   repair on this patient.  We're trying to do two things at one

     09:02AM  4   time, help the wound heal and return the bowel and fix the

     09:02AM  5   hernia.

     09:02AM  6   Q.  Did you use your vacuum system on top of these buttons and

     09:02AM  7   on top of the wound?

     09:02AM  8   A.  This is at the completion of that procedure where we put

     09:02AM  9   the sutures in, the buttons in, and here you can see the

     09:02AM 10   gauze, the drainage tube coming in from the top and pulling in

     09:03AM 11   on this residual wound.  Now it's a very small wound.  You

     09:03AM 12   remember initially it was a large wound and now it's a small

     09:03AM 13   linear wound you can observe and this is the type of

     09:03AM 14   treatment -- this is very similar to the type of treatment

     09:03AM 15   that is done -- that is performed by this problem even today.

     09:03AM 16   Q.  In this photograph, can you still see the drain, the

     09:03AM 17   gauze, and the occlusive dressing?

     09:03AM 18   A.  Yes.  It's well visualized there I think in that

     09:03AM 19   photograph.

     09:03AM 20   Q.  Now, over the course of treatment of this patient with

     09:03AM 21   your closed wound suction system -- I keep characterizing that

     09:03AM 22   incorrectly, but the drainage or vacuum system -- what did you

     09:03AM 23   observe in connection with your use of that system?  What were

     09:03AM 24   the effects that you observed in the patient?

     09:03AM 25   A.  Well, we observed that the similar effects that we
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     09:04AM  1   observed in our fistula patients, that the wound granulated,

     09:04AM  2   the wound contracted, and it was a tool to help close this

     09:04AM  3   very complex wound.

     09:04AM  4   Q.  I'd like to turn to Defendant's Exhibit 1, which is the

     09:04AM  5   chapter, chapter 27 of the Chronic Wound Care Book.  Would you

     09:04AM  6   go to the first page?  This is the Chronic Wound Care Book, a

     09:04AM  7   Clinical Source Book For Health Care Professionals edited by

     09:04AM  8   Dianne Crosner.  Correct?

     09:04AM  9   A.  Yes.

     09:04AM 10   Q.  I would like to turn to chapter 27 of that book which is

     09:04AM 11   page 240 of that book.  Now, this is an article we talked a

     09:04AM 12   little bit about yesterday.

     09:04AM 13            MR. PARTRIDGE:  Let's go to the top, Jason.

             14   BY MR. PARTRIDGE:

     09:04AM 15   Q.  This is your article written in collaboration with

     09:04AM 16   Dr. Jeter and Ms. Tintle in 1990.  Is that correct?

     09:04AM 17   A.  That's correct.

     09:04AM 18   Q.  Now, I'd like to go -- we already talked about some of the

     09:04AM 19   first page of this book chapter.  I'd like to go to the second

     09:05AM 20   page and ask you a couple of questions about what you

     09:05AM 21   described here.

     09:05AM 22            MR. PARTRIDGE:   Jason, let's go to the right-hand

     09:05AM 23   column, the first full paragraph, the last half of that

     09:05AM 24   photograph.

     09:05AM 25   BY MR. PARTRIDGE:
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     09:05AM  1   Q.  And, Dr. Chariker, I'd like to pick up with the

     09:05AM  2   sentence -- Well, first of all, in this article are you

     09:05AM  3   describing the vacuum system with the occlusive dressing, the

     09:05AM  4   use of gauze, and the use of a drain in a suction system?

     09:05AM  5   A.  Yes.  That's basically what this is describing.

     09:05AM  6   Q.  And so when we get though this paragraph on the second

     09:05AM  7   page of your article, you appear to be describing some of the

     09:05AM  8   effects of that system.  Is that right?

     09:05AM  9   A.  Yes.

     09:05AM 10   Q.  And I'd like to focus on the last sentence beginning

     09:05AM 11   "while".  And it reads, "While these results can only be

     09:05AM 12   compared to the results of traditional methods of management,

     09:06AM 13   it is believed that an increased rate of granulation and re-

     09:06AM 14   epithelialization is seen with a closed suction wound drainage

     09:06AM 15   system."  Did I read that correctly?

     09:06AM 16   A.  Yes, you did.

     09:06AM 17   Q.  What is it that you are describing to the readers of this

     09:06AM 18   particular publication at that time?

     09:06AM 19   A.  I think this is important point in this paper.  It's

     09:06AM 20   really describing what we observed in the wound.  We didn't

     09:06AM 21   initially appreciate in the our treatment, but this is --

     09:06AM 22   these were our observations as we continued to use this system

     09:06AM 23   and granulation tissue is an important component of wound

     09:06AM 24   healing and I think you've learned that at this point.  The

     09:06AM 25   re-epithelization where the skin grows over that red beefy
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     09:06AM  1   tissue called granulation tissue is an another very important

     09:06AM  2   component and we described it increases the rate, the speed,

     09:06AM  3   it accelerates the wound healing, so I think that supports our

     09:06AM  4   observations and my claims.

     09:07AM  5   Q.  And if we -- as a matter of fact, -- Let's see, when you

     09:07AM  6   say accelerates, are you talking about the increased rate, the

     09:07AM  7   language "increased rate" in that sentence?

     09:07AM  8   A.  Yes.  Increased rate is an acceleration.

     09:07AM  9            MR. PARTRIDGE:  Let's go to the bottom of that same

     09:07AM 10   page, Jason.  The bottom last paragraph.  In the middle of

     09:07AM 11   that paragraph.  The last -- Down one more paragraph.  Yes.

     09:07AM 12   That's it.  Do the whole thing.  Thank you very much.

             13   BY MR. PARTRIDGE:

     09:07AM 14   Q.  And let's go down to the bullet point transparent film

     09:07AM 15   dressing.  Do you see that, Dr. Chariker?

     09:07AM 16   A.  Correct.

     09:07AM 17   Q.  What are you describing there?

     09:07AM 18   A.  Those are the occlusive dressings I talk about putting

     09:07AM 19   over the entire system and they're just some brands there that

     09:07AM 20   we refer to.

     09:07AM 21   Q.  You were suggesting some alternatives to the -- I think

     09:07AM 22   you testified before that you used Opsite periodically and you

     09:07AM 23   used Tegaderm periodically.  Is that correct?

     09:07AM 24   A.  We have experienced and documented the use of those two

     09:08AM 25   products.
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     09:08AM  1   Q.  And here you're listing some other products that could be

     09:08AM  2   used as well?

     09:08AM  3   A.  Yes.  That are on the market.

     09:08AM  4   Q.  Okay.  Let's turn to the next page -- Excuse me.  It's

     09:08AM  5   page -- it's not the next page.  It's page 245 of the -- of

     09:08AM  6   the book.  And I'd like to focus your attention -- I'm sorry.

     09:08AM  7   I still have the wrong page.  Let's go to the next page --

     09:08AM  8   Let's go to the last page.  One last question about this

     09:08AM  9   article.  Page 246 of the book.  The first paragraph in your

     09:08AM 10   summary.  And I'd like to focus on the first sentence of your

     09:08AM 11   summary which reads:  "This closed suction wound drainage

     09:08AM 12   system has revolutionized the management of difficult draining

     09:08AM 13   wounds in our institution."  Did I read that sentence

     09:08AM 14   correctly?

     09:08AM 15   A.  Yes.

     09:08AM 16   Q.  And my question to you is what did you mean by

     09:08AM 17   revolutionized at that time?

     09:08AM 18   A.  As I made reference to earlier, it changed the paradigm of

     09:09AM 19   how things were done for those cases, those types of wounds.

     09:09AM 20   It changed the thinking in our community for those types of

     09:09AM 21   wounds, those complicated wounds, and became the standard of

     09:09AM 22   care.  I can't comment about what it did anywhere else, but I

     09:09AM 23   know it changed it there.

     09:09AM 24   Q.  Let's turn to a different subject.  You have looked at the

     09:09AM 25   file history.  And by that, I mean the exchange of letters and
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     09:09AM  1   communications between the Patent Office and Wake Forest

     09:09AM  2   during the period of time that Wake Forest was attempting to

     09:09AM  3   get the '081 patent issued by the Patent Office.  Is that

     09:09AM  4   correct?

     09:09AM  5   A.  Yes.

     09:09AM  6   Q.  You've looked at those?

     09:09AM  7   A.  Yes.

     09:09AM  8   Q.  And I'd like to draw your attention to a couple -- just

     09:09AM  9   two papers that are within that particular what we call file

     09:09AM 10   history.

     09:09AM 11            MR. PARTRIDGE:   And, Jason, if you would go to joint

     09:09AM 12   exhibit 4, which is the file history for the '081 patent.  And

     09:09AM 13   turn first to page 236 of the file history.

     09:10AM 14   BY MR. PARTRIDGE:

     09:10AM 15   Q.  I have a little bit of an introduction to get to my

     09:10AM 16   question, but this is the first page of a rejection made by

     09:10AM 17   the patent examiner during the prosecution.  Is that correct?

     09:10AM 18   A.  Yes.

     09:10AM 19            MR. PARTRIDGE:  And if we turn to page 238, Jason.

     09:10AM 20   And go to the middle paragraph.  The one -- Yes.  That's it.

     09:10AM 21   Now, we're just --

             22   BY MR. PARTRIDGE:

     09:10AM 23   Q.  For purposes of our discussion here, I'm just going to

     09:10AM 24   pick out one of the paragraphs that form the examiner's

     09:10AM 25   rejection and here he rejected a number of claims as
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     09:10AM  1   anticipated by Chariker et.al., and you understand Chariker

     09:10AM  2   et.al. was the article that you published in 1989 in

     09:10AM  3   Contemporary -- I think it was Contemporary Surgery.  Is that

     09:10AM  4   right?

     09:10AM  5   A.  Yes.

     09:10AM  6   Q.  So, the examiner is rejecting claims over that.  And then

     09:11AM  7   following that, the applicants filed -- Wake Forest filed

     09:11AM  8   what's called an amendment.  So, let's turn to page 240 of

     09:11AM  9   joint exhibit 4.

     09:11AM 10            MR. PARTRIDGE:   The first page, Jason.  240.

     09:11AM 11   BY MR. PARTRIDGE:

     09:11AM 12   Q.  And you can see -- and let's go to the top of the page.

     09:11AM 13   And you can see here that this is an amendment filed by Wake

     09:11AM 14   Forest in this application on May 2nd, 1996.  Now, you've

     09:11AM 15   reviewed this amendment.  Is that correct?

     09:11AM 16   A.  Yes.  I was asked to look at the part of the file history

     09:11AM 17   pertaining to my article.

     09:11AM 18   Q.  And let's turn to page 247 of joint exhibit 4.

     09:11AM 19            MR. PARTRIDGE:   And, Jason, could you put up in a

     09:11AM 20   slide right next to this the first page of joint exhibit 111,

     09:11AM 21   which is the Chariker article.  Great.

     09:12AM 22   BY MR. PARTRIDGE:

     09:12AM 23   Q.  Now, I want to ask you some questions about the statements

     09:12AM 24   that are made in the amendment which is on the left-hand side

     09:12AM 25   of the display we now have on the screen and I'd like you to
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     09:12AM  1   compare it to what was said in your article.  So, the first

     09:12AM  2   question concerns the portion of the amendment and you can see

     09:12AM  3   it at the beginning of that paragraph the Wake Forest

     09:12AM  4   attorneys are addressing the Chariker et.al. reference.  You

     09:12AM  5   see that in the first line.  Correct?

     09:12AM  6   A.  Correct.

     09:12AM  7   Q.  And in the middle of that paragraph, the first -- one of

     09:12AM  8   the first arguments that they make is as follows:  "In sharp

     09:12AM  9   contrast to applicant's claimed invention, Chariker et.al.

     09:12AM 10   relates to a wound drainage device and not to a device for

     09:12AM 11   promoting wound healing."  Dr. Chariker, is that an accurate

     09:13AM 12   characterization of your article?

     09:13AM 13   A.  I don't think that is an accurate characterization.

     09:13AM 14   Q.  And why is that?

     09:13AM 15   A.  Because what we talked about and as is shown in my paper,

     09:13AM 16   we used the terms "improved granulation tissue".  This is the

     09:13AM 17   verbiage that doctors use to describe healing wounds.

     09:13AM 18   Improved granulation tissue would be one of those components.

     09:13AM 19   The other part is the skin covering over this granulating bed,

     09:13AM 20   another important component that doctors talk about regarding

     09:13AM 21   wounds healing.  I don't think there's any question in my

     09:13AM 22   article that I made those statements.

     09:13AM 23   Q.  Well, let's look at your article.  And look at the top of

     09:13AM 24   the second column of the first page of Defendant's Exhibit 11.

     09:13AM 25   Oh, great.  We have it up there.  Item number 3 reads:
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     09:13AM  1   "Improves wound granulation and contraction."  Is that what

     09:14AM  2   you're talking about?

     09:14AM  3   A.  Yes.  Those are two important components of wound healing.

     09:14AM  4   Q.  And let's go to the bottom of the first full paragraph on

     09:14AM  5   the right-hand side of the first page.

     09:14AM  6            MR. PARTRIDGE:  The next paragraph down, Jason.  The

     09:14AM  7   very last sentence.

              8   BY MR. PARTRIDGE:

     09:14AM  9   Q.  And in your article you say:  "The result is to increase

     09:14AM 10   the rate of re-epithelization".

     09:14AM 11   A.  Yes.

     09:14AM 12   Q.  What are you describing here?

     09:14AM 13   A.  Again, part of the wound healing process, as I described

     09:14AM 14   yesterday, was the wound contracts in a logarithmic way, it

     09:14AM 15   contracts together.  It granulates and the skin grows over

     09:14AM 16   that granulating bed.  It's called the epithelium.  And it

     09:14AM 17   will cover.  Not at the time best coverage, but it's covered.

     09:14AM 18   When it's covered, it's closed, and all these things pertain

     09:14AM 19   to that process of wound healing.

     09:14AM 20   Q.  Now, let's go back to the amendment.  The second statement

     09:15AM 21   that I would like to draw your attention to is the one that's

     09:15AM 22   highlighted in purple here and it reads:  "Chariker et.al.

     09:15AM 23   does not disclose any means of directly accelerating the

     09:15AM 24   healing process.  Is that statement an accurate

     09:15AM 25   characterization of your article?
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     09:15AM  1   A.  No, it is not.

     09:15AM  2   Q.  And why is that?

     09:15AM  3   A.  I already alluded to the increased rate of skin growth.

     09:15AM  4   Epithelization.  I think that confirms that we recognized

     09:15AM  5   that.  Okay?  It was increasing the rate of healing.

     09:15AM  6   Q.  I'd like to go back to the amendment again and focus on a

     09:15AM  7   third statement on that same page in the next paragraph.  And

     09:15AM  8   as we can see in this paragraph, Wake Forest is, again,

     09:15AM  9   talking about the Chariker et.al. article and as part of that

     09:15AM 10   argument it says, "The gauze is used to prevent tissue" --

     09:15AM 11            MR. PARTRIDGE:  I think we have to go to the

     09:15AM 12   beginning of that sentence, Jason, in order to make sense of

     09:15AM 13   it.  We may have to do the whole thing.

             14   BY MR. PARTRIDGE:

     09:16AM 15   Q.  "In addition, although Chariker et.al. discloses the use

     09:16AM 16   of moist gauze to fill the wound, a technique that has been

     09:16AM 17   used for decades or longer, the gauze is used to prevent

     09:16AM 18   tissue from the wound from blocking the holes in the drain."

     09:16AM 19   That an accurate characterization of your article?

     09:16AM 20   A.  No.  I think it's incomplete.  That statement was never

     09:16AM 21   made in any of those papers or book chapters.  What it -- It

     09:16AM 22   does do that.  I recognize that the gauze will help or prevent

     09:16AM 23   the holes from being blocked, but what we talked about with

     09:16AM 24   gauze is that it fills the wound and prevents dead space

     09:16AM 25   formation and dead space is an area in a large wound that
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     09:16AM  1   could collapse together and the suction component cannot reach

     09:16AM  2   that, so we fill the wound with that gauze to prevent that

     09:16AM  3   from happening allowing the entire wound to be helped by this

     09:16AM  4   suction system.

     09:17AM  5   Q.  Let's go back to your article.

     09:17AM  6            MR. PARTRIDGE:   And, Jason, go to the second page,

     09:17AM  7   if I'm counting correctly, the second page of the article,

     09:17AM  8   right-hand column, and the paragraph beginning:  "Critical to

     09:17AM  9   the efficacy" on the right-hand side.  Yes.  That's it.  And I

     09:17AM 10   think have you to do the whole paragraph.  I'm sorry.  I'm

     09:17AM 11   always amazed at how this works.  I could not do this.

     09:17AM 12            THE COURT:  It's good stuff.

     09:17AM 13   BY MR. PARTRIDGE:

     09:17AM 14   Q.  I'd like to direct your attention, Dr. Chariker, to this

     09:17AM 15   paragraph and particularly beginning with the second sentence

     09:17AM 16   through the next -- Well, actually that sentence.  "This

     09:17AM 17   packing obliterates the dead space known to be an impediment

     09:17AM 18   to wound closure and it is an imperative component in the

     09:18AM 19   suction system."  What are you describing there?

     09:18AM 20   A.  Just what I had just previously described.  I'm describing

     09:18AM 21   that we put packing throughout the wound so that this suction

     09:18AM 22   component, under the occlusive dressing, known as a vacuum

     09:18AM 23   dressing, impacts the entire wound and so I -- it's just not

     09:18AM 24   to fill the hole -- cover the holes of the drain, it's to fill

     09:18AM 25   the dead space and distribute the pressure.
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     09:18AM  1   Q.  Let's go to the last statement that I would like to draw

     09:18AM  2   your attention to from the file history.

     09:18AM  3            MR. PARTRIDGE:   And if you could pull that up,

     09:18AM  4   Jason.  Thank you.

     09:18AM  5   BY MR. PARTRIDGE:

     09:18AM  6   Q.  And this sentence reads:  "In contrast the screen means or

     09:18AM  7   open cell foam section of the present invention as set forth

     09:18AM  8   in claims 37 and 53, respectively, is used for preventing the

     09:18AM  9   overgrowth of tissue in the wound."  So, it's saying in

     09:18AM 10   contrast to your article, the invention is directed to

     09:19AM 11   preventing the overgrowth of tissue in the wound.  Does your

     09:19AM 12   paper describe a system that prevents overgrowth?

     09:19AM 13   A.  It does indeed, yes.

     09:19AM 14   Q.  And would you explain that?

     09:19AM 15   A.  What I describe in my paper, I use the term I'm helping

     09:19AM 16   granulation tissue, you saw the word -- the phrase "promotes

     09:19AM 17   granulation tissue".  I also use a term that's not commonly

     09:19AM 18   used called fibroplasia and I say it limits, I use the word

     09:19AM 19   "limits" granulation tissue in reference to the dressing, and

     09:19AM 20   that's on the surface, and by limiting that, I went on to say

     09:19AM 21   that decreases the amount of skin that has to grow over that

     09:19AM 22   bed.  Instead of having an elevating granulating bed, we have

     09:19AM 23   a flat, compressed bed, and so it wasn't block the skin from

     09:19AM 24   growing over it.  I hope that's clear.

     09:19AM 25   Q.  Yeah, and I guess -- I would make -- go back to your
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     09:19AM  1   article again, given the last statement that you made.

     09:20AM  2            MR. PARTRIDGE:  If we could go to page 2 again,

     09:20AM  3   Jason.  This is Defendant's Exhibit 111.

     09:20AM  4   BY MR. PARTRIDGE:

     09:20AM  5   Q.  And the last thing you talked about was the compressing of

     09:20AM  6   the dressing when the suction was applied.

     09:20AM  7            MR. PARTRIDGE:  And if you go to the right-hand

     09:20AM  8   column, Jason, the middle sentence of item number 10.

     09:20AM  9   BY MR. PARTRIDGE:

     09:20AM 10   Q.  Which reads in the middle of that paragraph, "The dressing

     09:20AM 11   should contract noticeably."  Is this what you're talking

     09:20AM 12   about?

     09:20AM 13   A.  Just like in the demonstration when I showed you the

     09:20AM 14   dressing collapsed and contracted down, that's what I'm

     09:20AM 15   describing here and by that pulling down, it limits the

     09:20AM 16   overgrowth or increased fibroplasia.  It blocks it at the

     09:20AM 17   surface of the wound.

     09:20AM 18   Q.  Dr. Chariker, one last question.  We're now twenty years

     09:20AM 19   after you developed your suction or vacuum system.  What are

     09:20AM 20   your desires that you have today with respect to your use of

     09:21AM 21   that system?

     09:21AM 22   A.  Again, as I alluded -- talked about earlier, I treat a lot

     09:21AM 23   of children.  I treat a broad spectrum --

     09:21AM 24            MR. MACON:  Your Honor -- Your Honor, I -- May we

     09:21AM 25   approach?  I believe he has wandered off --
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     09:21AM  1            THE COURT:  Okay.  Surely.  You may approach.

     09:21AM  2       (Off the recovered discussion.)

     09:21AM  3            THE COURT:  Dr. Chariker --

     09:22AM  4            THE WITNESS:  Yes, sir.

     09:22AM  5            THE COURT:  Mr. Partridge is going to rephrase his

     09:22AM  6   question to you.

     09:22AM  7   BY MR. PARTRIDGE:

     09:22AM  8   Q.  Setting aside your treatment of patients today, my

     09:22AM  9   question is limited just to what are your desires with respect

     09:22AM 10   to your continued use of your system?

     09:22AM 11   A.  I personally have used this system.  It's effective.  I

     09:22AM 12   think it's safe in my hands.  I feel very comfortable in using

     09:22AM 13   it and I would like to continue using it in my patients.

     09:22AM 14            MR. PARTRIDGE:   Thank you.  I pass the witness, Your

     09:22AM 15   Honor.

     09:22AM 16            THE COURT:  Thank you very much.  I believe we're

     09:22AM 17   going to go to Mr. McClanahan.  Okay.  Mr. McClanahan and I

     09:23AM 18   agreed he could take about ten minutes here and then we will

     09:23AM 19   -- we will go to the cross-examination by Mr. Macon.

     09:23AM 20   Mr. McClanahan.

     09:23AM 21                        CROSS EXAMINATION

     09:23AM 22   BY MR. McCLANAHAN:

     09:23AM 23   Q.  Dr. Chariker, I'm Randy McClanahan.  I represent Richard

     09:23AM 24   Weston and BlueSky.  We've never met before, have we?

     09:23AM 25   A.  No, we haven't.
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     09:23AM  1   Q.  I wanted the start off by showing you what has been

     09:23AM  2   previously marked -- Let me zoom out here a little bit, if I

     09:23AM  3   can, as defendant 320.  See the little exhibit sticker at the

     09:23AM  4   bottom?

     09:24AM  5   A.  Yes.  Yes, I do.

     09:24AM  6   Q.  Can you see that?  Okay.  This has been called BlueSky

     09:24AM  7   Medical's Chariker-Jeter wound drainage kit.  Do you see that?

     09:24AM  8   A.  Yes.

     09:24AM  9   Q.  And are you aware, sir, that BlueSky has, essentially,

     09:24AM 10   named this product after you and the work that you did?

     09:24AM 11   A.  Yes.  I'm aware of that.

     09:24AM 12   Q.  I want to go over the contents of this just very briefly

     09:24AM 13   with you and the question after I go over the contents is

     09:24AM 14   going to be is this what you invented when you and Dr. Jeter

     09:24AM 15   were working in Spartanburg.  Okay?

     09:24AM 16   A.  Okay.

     09:24AM 17   Q.  The contents are a flat wound drain silicon, and that's

     09:24AM 18   been identified as a Jackson Pratt drain before.  Tubing with

     09:24AM 19   adapter connecter, the flexible tubing that connects all these

     09:24AM 20   things up.  3 x 3 impregnated gauze.  Now, I want to ask you

     09:24AM 21   about that just briefly, if I may.  As I understood your

     09:24AM 22   testimony to Mr. Partridge, you mentioned a product that your

     09:25AM 23   hospital had called Adaptic.  Correct?

     09:25AM 24   A.  Yes.  One of our products was Adaptic as among others.

     09:25AM 25   Q.  A D A P T I C which I think is a non-adherent impregnated
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     09:25AM  1   dressing manufactured by Johnson & Johnson.  Correct?

     09:25AM  2   A.  Yes.

     09:25AM  3   Q.  I will represent to you, sir, that in the case of the

     09:25AM  4   BlueSky Chariker-Jeter kit, you know that Opsite is made by

     09:25AM  5   Smith & Nephew?

     09:25AM  6   A.  Yes.

     09:25AM  7   Q.  And that --

     09:25AM  8            MR. McCLANAHAN:  May I approach, Your Honor?

     09:25AM  9            THE COURT:  You may.

     09:25AM 10   BY MR. McCLANAHAN:

     09:25AM 11   Q.  Instead of Adaptic, they use Aquaphor which is labeled

     09:25AM 12   Smith & Nephew non-adhering porous dressing.  My question to

     09:25AM 13   you on that is simply is that the same functional material

     09:25AM 14   that you used with your Adaptic that your hospital had?

     09:26AM 15   A.  Well, we -- we used and many surgeons used Adaptic and I

     09:26AM 16   use these products on other types of wounds, but at that time

     09:26AM 17   in 1989 I did not use this product, but what I did do in 1990

     09:26AM 18   and in our chapter we made recommendations to other surgeons

     09:26AM 19   in very complex wounds to use other products to help solve

     09:26AM 20   these problems and one of the products we recommended in our

     09:26AM 21   chapter was to use things like this type of dressing, a

     09:26AM 22   non-adhesive type dressing to prevent any further destruction

     09:26AM 23   of tissue, so we suggested to the surgeons in our chapter in

     09:26AM 24   1990 to use this, so when I saw this list of components of the

     09:26AM 25   dressing --
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     09:26AM  1            MR. MACON:  Excuse me, Your Honor.  I believe he has

     09:26AM  2   answered the question.

     09:26AM  3            THE COURT:  Okay.  Certainly.

     09:26AM  4            MR. McCLANAHAN:  I've got.  That's fine.  May I have

     09:26AM  5   this back, please?  Thank you, sir.

     09:27AM  6   BY MR. McCLANAHAN:

     09:27AM  7   Q.  So, just to clarify then, the -- where the -- the

     09:27AM  8   BlueSky -- where the BlueSky uses "impregnated gauze", the one

     09:27AM  9   they use as Aquaphor, would that be the functional equivalent

     09:27AM 10   of what you were using as Adaptic.  That's ultimately all I'm

     09:27AM 11   asking.

     09:27AM 12   A.  Yes.

     09:27AM 13   Q.  Then they also have in here a dressing, a gauze dressing.

     09:27AM 14   They have a transparent -- a transparent dressing.  They have

     09:27AM 15   a towel.  They have Kurlix woven gauze and they have a pair of

     09:27AM 16   sterile gloves.  That's what's in what BlueSky sells as the

     09:27AM 17   Chariker-Jeter kit.

     09:27AM 18            Now my question to you is this:  If this thing is

     09:27AM 19   hooked up to a portable suction pump, is this doing,

     09:27AM 20   essentially, the same thing that you invented back at

     09:28AM 21   Spartanburg Hospital?

     09:28AM 22   A.  Yes, it is.

     09:28AM 23   Q.  Now, as I understand it, Mr. Weston came to you as the

     09:28AM 24   president of BlueSky to seek your permission to call this

     09:28AM 25   product the Chariker-Jeter product and discussed it with you,
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     09:28AM  1   didn't he?

     09:28AM  2   A.  Yes.

     09:28AM  3   Q.  And because of your having written in the literature about

     09:28AM  4   this, you told him that you had no problem with that, didn't

     09:28AM  5   you?

     09:28AM  6   A.  Yes.  From my perspective, I had written about it, it was

     09:28AM  7   in the public domain, and I thought it was a courtesy to me to

     09:28AM  8   ask me if he could use my name, but it's in the public domain

     09:28AM  9   so I didn't understand that I really needed to block it, but I

     09:28AM 10   thought it was more of a courtesy to me.

     09:28AM 11   Q.  Now, at one point, he came to your office, paid you a

     09:28AM 12   visit, and demonstrated the Versatile 1 system to you, didn't

     09:29AM 13   he?

     09:29AM 14   A.  Yes.  He put the system together.  Help a manikin dummy

     09:29AM 15   there, much like we had, and he demonstrated how it works, how

     09:29AM 16   it fits together.

     09:29AM 17   Q.  And in your view, was that what you had invented, what you

     09:29AM 18   had written about in your Spartanburg days in your

     09:29AM 19   Chariker-Jeter article?

     09:29AM 20   A.  Yes.

     09:29AM 21   Q.  A couple of last questions.

     09:29AM 22            MR. McCLANAHAN:  Can we go now to the -- to the

     09:29AM 23   slides and -- instead of the Elmo, please?  Thanks very much.

     09:29AM 24   Stacey, can I please have defendant 111, which is the

     09:29AM 25   Chariker-Jeter article, second page, please.  And I want to
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     09:30AM  1   focus on this paragraph right here, Stacey.

              2   BY MR. McCLANAHAN:

     09:30AM  3   Q.  I want to talk about cost savings with you for just a

     09:30AM  4   second, Dr. Chariker, if I may.  Now, you said in your

     09:30AM  5   article -- I would like to ask you if I'm reading this

     09:30AM  6   correctly.  "The system is changed every three to five days."

     09:30AM  7   So, first of all, instead of changing the gauze, having nurses

     09:30AM  8   come in and do everything they do several times a day, this

     09:30AM  9   system that you invented was changed every three to five days?

     09:30AM 10   A.  That's correct.

     09:30AM 11   Q.  That results in a significant cost savings by itself,

     09:30AM 12   doesn't it?

     09:30AM 13   A.  Yes.

     09:30AM 14   Q.  And you've discussed that here.  You say the cost of the

     09:30AM 15   materials to establish this system and maintain it for one

     09:30AM 16   week is approximately $205 at our institution.  So, that would

     09:30AM 17   be -- the system you're talking about would be the --

     09:31AM 18   basically the component parts of the system that we talked

     09:31AM 19   about that's now the Chariker-Jeter kit hooked up to your

     09:31AM 20   hospital suction?

     09:31AM 21   A.  That's correct.

     09:31AM 22   Q.  You go onto write:  "Conventional dressings such as

     09:31AM 23   abdominal pads and gauze sponges changed four to six times a

     09:31AM 24   day may run as high as $1400 per week."  Correct?

     09:31AM 25   A.  Correct.
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     09:31AM  1   Q.  So, if we -- if we just make this comparison, we see that

     09:31AM  2   you said in your article from a cost efficiency standpoint

     09:31AM  3   what you invented was, essentially, seven times more

     09:31AM  4   cost-effective than the prior way of doing things.  Correct?

     09:31AM  5   A.  Yes.

     09:31AM  6   Q.  And then you go on to say:  "The amount does not include

     09:31AM  7   the cost of bed linen changes and nursing time.  At our

     09:31AM  8   institution, the cost of changing a soiled bed and the

     09:32AM  9   patient's gown is $4.67 including the nurse's time to make the

     09:32AM 10   change."  And here's what I wanted to ask you about, your next

     09:32AM 11   sentence:  "No price can be placed on a patient's suffering

     09:32AM 12   from malodorous dressings, frequent disturbances to make the

     09:32AM 13   dressing changes, and the discomfort associated with denuded

     09:32AM 14   skin secondary to fistula drainage."

     09:32AM 15            Now, my point is simply this.  I wanted to ask you to

     09:32AM 16   describe to the jury these other intangible factors.  Okay?

     09:32AM 17   It's one thing to say a piece of gauze cost this much, a piece

     09:32AM 18   of plastic tubing costs this much, but I would like for you to

     09:32AM 19   explain to the jury what you meant by this last statement

     09:32AM 20   where you say no price, no price can be placed on these other

     09:32AM 21   things.

     09:32AM 22   A.  If you could imagine your family member in some of these

     09:32AM 23   photographs I demonstrated for you yesterday, you can see the

     09:32AM 24   maceration, the discomfort, the smell, and just the

     09:33AM 25   embarrassment of a problem such as this, and there is no price
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     09:33AM  1   for that and how you can improve the quality of care.  Our

     09:33AM  2   focus at the time was to try to help these patients, not to

     09:33AM  3   make money.  Save money, but not to make money, and we wanted

     09:33AM  4   to share -- we wanted to share with everybody what we were

     09:33AM  5   thinking --

     09:33AM  6            MR. MACON:  Excuse me, Your Honor.  Excuse me, Your

     09:33AM  7   Honor.

     09:33AM  8            THE COURT:  I think that answers the question.

     09:33AM  9            MR. McCLANAHAN:  Okay.

     09:33AM 10            THE COURT:  And your time is basically up.

     09:33AM 11            MR. McCLANAHAN:  One question left.

     09:33AM 12            THE COURT:  One question.

     09:33AM 13   BY MR. McCLANAHAN:

     09:33AM 14   Q.  The things that Mr. Partridge went over with you when he

     09:33AM 15   compared what Dr. Argenta and Wake Forest represented to the

     09:33AM 16   Patent Office and what your article said, as I understand it,

     09:33AM 17   you never had an opportunity to explain yourself to the U.S.

     09:33AM 18   Patent Office what your article said and whether the

     09:33AM 19   statements that were made by Wake Forest were correct.  Is

     09:33AM 20   that a true statement?

     09:33AM 21   A.  That's true.

     09:33AM 22   Q.  The first time anybody is hearing this is this jury?

     09:33AM 23   A.  Yes.

     09:33AM 24            MR. McCLANAHAN:  Thank you, Your Honor.

     09:33AM 25            THE COURT:  Thank you very much.  Yes, sir,
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     09:34AM  1   Mr. Macon.

     09:34AM  2            MR. MACON:  Okay, I'm going to -- I've got to have

     09:34AM  3   some serious help here.  First we're going to use the Elmo.

     09:34AM  4   And would you mind leaving that?

     09:34AM  5            MR. McCLANAHAN:  Sure.

     09:34AM  6            THE COURT:  Well, if the lawyers need serious help,

     09:34AM  7   that's when Mr. Brock and Mr. Barnes and Ms. Manela come to

     09:34AM  8   their rescue.  They are all doing a great job and I do

     09:34AM  9   appreciate the work of the automation professionals in the

     09:34AM 10   courtroom.

     09:34AM 11            MR. MACON:  Let's don't give too much credit here

     09:34AM 12   yet.  You --

     09:34AM 13            THE COURT:  You're ready to set up or do you need a

     09:34AM 14   little break?

     09:34AM 15            MR. MACON:  No.  I don't need a break -- I need a

     09:34AM 16   break, but this is different story.  This is really great when

     09:34AM 17   Ms. Gulde does it.  Nobody can read a thing.  That's a

     09:34AM 18   problem.  We will try to fake it.

     09:34AM 19                        CROSS EXAMINATION

     09:34AM 20   BY MR. MACON:

     09:34AM 21   Q.  Dr. Chariker, how are you?

     09:34AM 22   A.  Fine, thank you.

     09:34AM 23   Q.  That's good.  Let's start off the lawyer from BlueSky was

     09:35AM 24   asking you -- they showed you the Chariker-Jeter kit and he

     09:35AM 25   asked you is everything in the Chariker-Jeter kit the same as
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     09:35AM  1   what you used.  Now, what's the real answer to that question?

     09:35AM  2   Is everything in the Chariker-Jeter kit what you used in 1989?

     09:35AM  3   "Yes" or "no", sir?

     09:35AM  4   A.  I -- as I said in my statement, I -- we recommended

     09:35AM  5   non-adherent dressings to surgeons addressing these problems

     09:35AM  6   and I specifically said I did not use those in 1989 but we

     09:35AM  7   recommended them to surgeons, so that's why I felt comfortable

     09:35AM  8   in making that recommendation.

     09:35AM  9   Q.  Let's first, let's see -- you know -- and I believe people

     09:35AM 10   will be able to read that -- there's a specific listing of 3 x

     09:35AM 11   3 impregnated gauze and that's in every Chariker-Jeter kit.

     09:36AM 12   Isn't that correct?

     09:36AM 13   A.  Yes.

     09:36AM 14   Q.  And you did not use impregnated gauze when you did your

     09:36AM 15   technique in 1989 or 1990, did you?

     09:36AM 16   A.  No, I did not use that.  I just recommended it --

     09:36AM 17   suggested it to other surgeons to use.

     09:36AM 18   Q.  Well, no, let's -- I'll stay away, because I'll mess this

     09:36AM 19   up.  Okay.

     09:36AM 20            MR. MACON:  Now, Trevor, we're going to -- Okay.

     09:36AM 21   Maybe we're going.  Trevor, we're going to Dr. Chariker's

     09:36AM 22   deposition on May 6, 2005, page 53, line 13 through 24.

     09:37AM 23   53-13.  Absolutely.  He hates it when I make these things up

     09:37AM 24   on the fly.

     09:37AM 25       (Started.)
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     09:37AM  1   Q.  Have you looked at the BlueSky dressing kit?

     09:37AM  2   A.  Yes, I have.

     09:37AM  3   Q.  Have you examined it closely?

     09:37AM  4   A.  Yes.

     09:37AM  5   Q.  And you understand those -- you understand the components

     09:37AM  6   are exactly the same as the ones that you used in 1990 to

     09:37AM  7   treat fistula patients?

     09:37AM  8   A.  Yes.  The only difference is there is a -- a barrier

     09:37AM  9   screen called Adaptic in it, something similar to Adaptic.

     09:37AM 10   Q.  You, of course, didn't use Adaptic in 1989?

     09:37AM 11   A.  No.

     09:37AM 12            MR. PARTRIDGE:  Your Honor, objection.  That answer

     09:37AM 13   included another sentence and I would insist that we play the

     09:37AM 14   complete answer.

     09:37AM 15            MR. MACON:  We -- we certainly -- Certainly.  We'll

     09:38AM 16   do it.  I don't know if -- Are you going to play the whole

     09:38AM 17   thing over?  Go back and play would be more line?

     09:38AM 18            THE COURT:  Ladies and gentlemen, normally there's a

     09:38AM 19   rule called optional completeness where if, you know, the --

     09:38AM 20   there is a whole statement to be read, it can be read in the

     09:38AM 21   courtroom.  So, I'll allow that rule to operate here.

     09:38AM 22            MR. MACON:  Absolutely.

     09:38AM 23            MR. PARTRIDGE:  I would request that we replay the

     09:38AM 24   entire set of questions and answers --

     09:38AM 25            THE COURT:  I think Mr. Brock will get us there.
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     09:38AM  1            MR. MACON:  Absolutely.  Go all the way through line

     09:38AM  2   25.

     09:39AM  3       (Started video depostion.

     09:39AM  4   Q.  You looked at -- have you looked at the BlueSky dressing

     09:40AM  5   kit?

     09:40AM  6   A.  Yes, I have.

     09:40AM  7   Q.  Have you examined it closely?

     09:40AM  8   A.  Yes.

     09:40AM  9   Q.  And you under those -- you understand the components to be

     09:40AM 10   exactly the same as the ones that you used in 1990 to treat

     09:40AM 11   fistula patients?

     09:40AM 12   A.  Yes.  The only difference is there is a barrier screen

     09:40AM 13   called Adaptic in it, something similar Adaptic.

     09:40AM 14   Q.  You, of course, didn't use Adaptic in 1989?

     09:40AM 15   A.  No.  But it's something that many surgeons use around the

     09:40AM 16   country on wounds every day.

     09:40AM 17       (Stopped video depostion.

     09:40AM 18   BY MR. MACON:

     09:40AM 19   Q.  But in your marvelous invention in 1990, you didn't use

     09:40AM 20   Adaptic or a barrier screen or impregnated gauze, did you?

     09:40AM 21   A.  I just recommended to surgeons that they use it.  I want

     09:40AM 22   to be clear about that.  I never characterized it as a

     09:40AM 23   marvelous invention.

     09:40AM 24   Q.  As to your claimed invention, can you answer this

     09:40AM 25   question:  In your claimed invention, did you use Adaptic or
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     09:40AM  1   impregnated gauze or a barrier screen?

     09:41AM  2   A.  To restate the answer, I did not use the Adaptic.  I just

     09:41AM  3   recommended it for other surgeons to use.

     09:41AM  4   Q.  Well, Dr. Chariker, let's look at that.  Okay?  Let's look

     09:41AM  5   at your article because that's what we've been talking about

     09:41AM  6   and that's what they claim as prior art.  That's Defendant's

     09:41AM  7   Exhibit 111.  In your article, Effective Management of

     09:41AM  8   Incisional and Cutaneous Fistula With Closed Suction Wound

     09:41AM  9   Drainage.  Would you show the jury where in this article you

     09:41AM 10   mentioned impregnated gauze or a barrier screen?

     09:41AM 11   A.  As I previously stated, I did not use it in this article.

     09:41AM 12   I used it in our book chapter.

     09:41AM 13   Q.  Excuse me.  In this article where you describe the

     09:41AM 14   treatment you did on the seven patients with fistulas, did you

     09:41AM 15   mention impregnated gauze?  Did you mention Adaptic?  Did you

     09:41AM 16   mention barrier screen?

     09:41AM 17   A.  No, I did not.

     09:41AM 18   Q.  Okay.  Then let's go to your book chapter.  And that's

     09:41AM 19   exhibit -- Defendant's Exhibit 1.  Now, actually, this book

     09:42AM 20   chapter was primarily written by Ms. Jeter, wasn't it?

     09:42AM 21   A.  Her name is first on the chapter and I edited it.

     09:42AM 22   Q.  So, Ms. Jeter wrote it and you edited parts of it.  Is

     09:42AM 23   that correct?

     09:42AM 24   A.  Yes.  I think that's consistent.

     09:42AM 25            MR. MACON:  Can we go to page 12 of that.
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     09:42AM  1   BY MR. MACON:

     09:42AM  2   Q.  Okay.  And on page 12 you have a listing of the materials

     09:42AM  3   and methods to use in your invention.  And going down --

     09:42AM  4   further down, there's a listing of what you used in your

     09:42AM  5   invention.  Correct?

     09:42AM  6   A.  That is correct.

     09:42AM  7   Q.  And would you point out to the jury where in this listing

     09:42AM  8   of materials to be used where you listed Adaptic or a barrier

     09:43AM  9   screen, which is what you called it, or where you listed a --

     09:43AM 10   an impregnated gauze?

     09:43AM 11   A.  If you turn to the first page of the article --

     09:43AM 12   Q.  We'll be happy to, sir.  First, if -- when you were

     09:43AM 13   describing -- when you were describing the particular

     09:43AM 14   materials that were to be used in your methodology, did you

     09:43AM 15   list it?

     09:43AM 16   A.  We didn't list it in that part of the article.

     09:43AM 17   Q.  Well, let's -- Let's talk about -- This part of the

     09:43AM 18   article lists the materials and then Ms. Jeter goes through

     09:43AM 19   and explains exactly how you do it on the next page, doesn't

     09:43AM 20   she?

     09:43AM 21   A.  Yes.  That's a simple description of that, of how we use

     09:43AM 22   it.

     09:43AM 23   Q.  Well, it's a -- in fact, if you --

     09:43AM 24            MR. MACON:  Trevor, if you will go to page 13.

             25   BY MR. MACON:
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     09:43AM  1   Q.  You will see that Ms. Jeter goes a step-by-step process of

     09:43AM  2   how to do -- how do use your -- your new technique.  Correct?

     09:43AM  3   A.  That's correct.

     09:43AM  4   Q.  And she goes one, two, three, four, five, six -- through

     09:44AM  5   ten.  Correct?

     09:44AM  6   A.  That's correct.

     09:44AM  7   Q.  And Ms. Jeter, in fact, was designing this to help nurses

     09:44AM  8   go step-by-step so they would know exactly what to do in

     09:44AM  9   detail, how you -- how you use this technique.  Isn't that

     09:44AM 10   correct?

     09:44AM 11   A.  I think if you looked at physicians --

     09:44AM 12   Q.  Excuse me, sir, sir -- doctor --

     09:44AM 13            MR. PARTRIDGE:   Your Honor, I --

     09:44AM 14   Q.  Could you answer my question?

     09:44AM 15            MR. PARTRIDGE:   I would object that he has not

     09:44AM 16   finished his answer.

     09:44AM 17            THE COURT:  First, what we'll do here, if you can

     09:44AM 18   repeat the question, you can answer "yes" or "no", and then

     09:44AM 19   I'll let you explain your answer.  But if you will -- if you

     09:44AM 20   can answer "yes" or "no" to Mr. Macon's question.

     09:44AM 21            MR. MACON:  Thank you very much, Your Honor.

     09:44AM 22            MR. PARTRIDGE:   Will he be allowed to explain his

     09:44AM 23   answer?

     09:44AM 24            THE COURT:  Because of the time, and you're not going

     09:44AM 25   to have any time left, I will let him talk about his answer.
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     09:44AM  1            MR. MACON:  Thank you, Your Honor.

     09:44AM  2            THE COURT:  You will repeat the question, give a

     09:44AM  3   "yes" or "no" answer, if you would, Doctor, and then I'll give

     09:44AM  4   you a few minutes to explain but be sure now you talk right

     09:44AM  5   into that microphone.

     09:44AM  6            THE WITNESS:  Thank you, Your Honor.

     09:44AM  7            THE COURT:  Your question, please.

     09:45AM  8            MR. MACON:  Thank you very much.

     09:45AM  9   BY MR. MACON:

     09:45AM 10   Q.  Doctor, does page 13, is that where Ms. Jeter specifically

     09:45AM 11   set out step-by-step on how nurses should perform your

     09:45AM 12   technique?

     09:45AM 13   A.  That is a -- Yes.

     09:45AM 14   Q.  Okay.  And in the ten specific steps that she goes into

     09:45AM 15   great detail, at any place does she talk about impregnated

     09:45AM 16   gauze, Adaptic, or a barrier screen?

     09:45AM 17   A.  Not in those steps.

     09:45AM 18   Q.  Okay.  Thank you.  Let's talk about --

     09:45AM 19            THE WITNESS:  May I expound on that?

     09:45AM 20            THE COURT:  I'll let you explain.

     09:45AM 21            MR. MACON:  Certainly.

     09:45AM 22            THE COURT:  Go ahead.

     09:45AM 23            THE WITNESS:  We view physicians as smart people,

     09:45AM 24   innovative people that can put together a dressing kit and we

     09:45AM 25   describe in the first part of this chapter simply that when
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     09:45AM  1   difficult wounds come about you should use other techniques

     09:45AM  2   and other components that have been brought to the market and

     09:45AM  3   there we talk about an impregnated gauze to help with that.

     09:46AM  4   Q.  Well, we --

     09:46AM  5   A.  And that's my explanation of that.

     09:46AM  6   Q.  Okay.  And even though it's not listed in the materials,

     09:46AM  7   even though it's not listed in your article, and even though

     09:46AM  8   it's not listed in Ms. Jeter's step-by-step application, you

     09:46AM  9   still tell this jury that impregnated gauze was an important

     09:46AM 10   part of your technique?

     09:46AM 11            MR. McCLANAHAN:  Objection.  Compound, Your Honor.

     09:46AM 12   There were several parts before he asked the question.

     09:46AM 13            THE COURT:  Okay.  Can you -- Can you answer about

     09:46AM 14   impregnated gauze?  Just -- did the -- Did this article not

     09:46AM 15   have anything about impregnated gauze in it?

     09:46AM 16            THE WITNESS:  The book chapter.  The book chapter

     09:46AM 17   discusses impregnated gauze.

     09:46AM 18            MR. MACON:  Let's divide it.

     09:46AM 19   BY MR. MACON:

     09:46AM 20   Q.  Your article doesn't mention or have anything to do with

     09:46AM 21   impregnated gauze.  Correct?

     09:46AM 22   A.  That's correct.

     09:46AM 23   Q.  And it's your testimony that this chapter that Ms. Jeter

     09:46AM 24   wrote went into detail about impregnated gauze?

     09:46AM 25   A.   It just -- it mentioned it, yes.
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     09:47AM  1   Q.  Okay.  Would you read to the jury the mention of

     09:47AM  2   impregnated gauze, that is the material that's in the BlueSky

     09:47AM  3   product and that you didn't use, would you read it to -- do

     09:47AM  4   you need a copy of it?

     09:47AM  5   A.  Yes.

     09:47AM  6   Q.  Okay.

     09:47AM  7            MR. PARTRIDGE:   We request that he give him the

     09:47AM  8   entire article --

     09:47AM  9            MR. MACON:  Absolutely.

     09:47AM 10            MR. PARTRIDGE:   We actually still have his book of

     09:47AM 11   materials from yesterday but we didn't bring them up there --

     09:47AM 12            MR. MACON:  I'll bring it to him.

     09:47AM 13            THE COURT:  Okay.  That's fine.  Thank you.

     09:47AM 14       (Handed to witness.)

     09:47AM 15            THE COURT:  Doctor, see if you can locate the

     09:47AM 16   article, if you would.  Remember, you're supposed to tell us

     09:47AM 17   where in the article -- the book chapter -- I think it's the

     09:47AM 18   book chapter we're talking about.

     09:47AM 19            MR. MACON:  The book chapter.  That's exhibit 1.

     09:47AM 20            THE COURT:  Where it talks about impregnated gauze.

     09:47AM 21   If you can do that.

     09:47AM 22            THE WITNESS:  In the -- In the introduction to this

     09:47AM 23   chapter --

     09:47AM 24            MR. MACON:  Let's look at that.

     09:47AM 25            THE WITNESS:  The introduction of this chapter, I
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     09:47AM  1   state --

     09:47AM  2            THE COURT:  What page is it, if you could.

     09:48AM  3            THE WITNESS:  This is page 240 of the chapter.

     09:48AM  4            MR. MACON:  It would be 11, Trevor.

     09:48AM  5            THE COURT:  This -- This page right here, Doctor?

     09:48AM  6   That we have on the screen?

     09:48AM  7            THE WITNESS:  That's right.

     09:48AM  8            THE COURT:  Okay.

     09:48AM  9            THE WITNESS:  Okay.  In the middle of the chapter --

     09:48AM 10   in the middle of the paragraph it states, "Today, new

     09:48AM 11   foams" --

     09:48AM 12            THE COURT:  One minute.  If -- Middle of the first

     09:48AM 13   paragraph?

     09:48AM 14            MR. MACON:  It's --

     09:48AM 15            THE WITNESS:  On the left column.

     09:48AM 16            MR. MACON:  Middle of the first paragraph.

     09:48AM 17            THE COURT:  Okay.  Left column.  Where it says

     09:48AM 18   "today".  Okay.

     09:48AM 19            THE WITNESS:  "Today, new foam and non-adherent

     09:48AM 20   dressings, absorbent gells and pouching systems offer a

     09:48AM 21   variety or management alternatives for the most extensive

     09:48AM 22   wounds and the most difficult cites."

     09:48AM 23   BY MR. MACON:

     09:48AM 24   Q.  And that's your recommendation for the use of impregnated

     09:48AM 25   gauze in these wounds.  Is that correct?
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     09:48AM  1   A.  And as you skip down in the chapter -- in the paragraph,

     09:48AM  2   "innovation and determination are required to develop

     09:48AM  3   affordable collection devices or dressings for chronic

     09:48AM  4   draining wounds.  The cost benefit of the management procedure

     09:49AM  5   is just as important to the families and institutions as

     09:49AM  6   patient comfort and skin integrity."

     09:49AM  7   Q.  Have you told us everything, every written thing prior to

     09:49AM  8   1991 that you did that constitutes some sort of recommendation

     09:49AM  9   that you ought to use an impregnated gauze in these wounds.

     09:49AM 10   Have you read us everything that you've done?

     09:49AM 11   A.  If I would have known I was going to be here, I would have

     09:49AM 12   wrote it differently, probably, but that's my recollection,

     09:49AM 13   what is written.

     09:49AM 14   Q.  That's all you ever wrote about that.  Correct?

     09:49AM 15   A.  Yes, sir.

     09:49AM 16   Q.  Now, let's go back.  Let's talk about you and why you're

     09:49AM 17   here.  You're being paid by Medela.  Correct?

     09:49AM 18   A.  That's correct.

     09:49AM 19   Q.  And you've -- you've worked very hard to get ready for

     09:49AM 20   this case.  You've been working, what?  Five to ten hours a

     09:49AM 21   week for the last fourteen months?

     09:49AM 22   A.  No.  More that time towards the last several months, but I

     09:49AM 23   read constantly.  That's part of my practice, so a lot of it

     09:50AM 24   is about wound care, a lot of it is about other things but

     09:50AM 25   I've been preparing, yes.
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     09:50AM  1   Q.  And you've been preparing for five to ten hours for the

     09:50AM  2   last fourteen months.  Is that correct?

     09:50AM  3   A.  Not fourteen months but the most recent months, yes.

     09:50AM  4   Q.  Let's just go back.  Let's see what you said on page 28,

     09:50AM  5   line 17 through 29, line 3.

     09:50AM  6       (Started video deposition.

     09:50AM  7   Q.  How much time have you spent in connection with this

     09:50AM  8   lawsuit since May 6 of 2005 including preparation of your

     09:50AM  9   expert reports, meeting and talking with Mr. Beard, and

     09:50AM 10   preparing for this deposition?

     09:50AM 11   A.  Probably -- I have probably about 10 hours a weekend.  I

     09:50AM 12   read every weekend.

     09:50AM 13   Q.  So over the last 10, 11 months, you've been spending 10

     09:50AM 14   hours a weekend?

     09:50AM 15   A.  It's been more focused in the last two or three months.

     09:51AM 16   So before then, you know, just, you know, four or five hours a

     09:51AM 17   weekend maybe.

     09:51AM 18       (Stopped video deposition.

     09:51AM 19   BY MR. MACON:

     09:51AM 20   Q.  Okay, sir.  You had four or five for several months and

     09:51AM 21   you've done about ten per week then.  So, what is that?  About

     09:51AM 22   100 -- about 200-300 hours?

     09:51AM 23   A.  That's probably the math.

     09:51AM 24   Q.  Okay.  And how much are you charging per hour?

     09:51AM 25   A.  When it pertains to this, it's about $300 an hour.
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     09:51AM  1   Q.  So, -- I wish I had Mr. Escobedo back, but I would say

     09:51AM  2   you're about at least $100,000 you're charging to be here?

     09:51AM  3   A.  I have not charged that amount.

     09:51AM  4   Q.  Are you going to ultimately bill over $100,000, sir?

     09:51AM  5   A.  No.  No, I'm not.  Some of that preparation time is not

     09:51AM  6   billed at that rate.

     09:51AM  7   Q.  Okay.  But when you're going to be here, you're going to

     09:51AM  8   testify about, you know what you're probably going to testify

     09:51AM  9   is what you wrote before 1991.  You understand that.  That's

     09:52AM 10   the focus?

     09:52AM 11   A.  Yes.

     09:52AM 12   Q.  And, actually, what you've been studying these five and

     09:52AM 13   ten hours a week is a pretty small group.  Let's see.  First,

     09:52AM 14   there is your 1989 article.  That's exhibit 111.  You remember

     09:52AM 15   that?

     09:52AM 16   A.  Yes.

     09:52AM 17   Q.  And that's called Effective Management of Incisional and

     09:52AM 18   Cutaneous Fistula With Closed Suction Wound Drainage?

     09:52AM 19   A.  That's correct.

     09:52AM 20   Q.  And what that deals with are seven people who have

     09:52AM 21   fistula.  Correct?

     09:52AM 22   A.  Correct.

     09:52AM 23   Q.  Okay.  And then a second thing you have -- that is written

     09:52AM 24   is what's marked as Defendant's Exhibit D-151, and that's your

     09:52AM 25   slide show.  And let's go -- Let's go to page 3, please.  And
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     09:53AM  1   that's called, again, Effective Management of Incisional and

     09:53AM  2   Cutaneous Fistula With Closed Suction Wound Drainage.

     09:53AM  3   Correct?

     09:53AM  4   A.  That's correct.

     09:53AM  5   Q.  And if we skip over to page 5, we see that this slide show

     09:53AM  6   is talking about exactly those five -- same seven patients

     09:53AM  7   with fistulas.  Correct?

     09:53AM  8   A.  Correct.

     09:53AM  9   Q.  And then finally, there's Ms. Jeter's article and there's

     09:53AM 10   about -- would you believe me if I say there's about 100 words

     09:53AM 11   of text in this slide show?  There's not much.

     09:53AM 12   A.  Well, that's -- that's all the slide show that I had found

     09:53AM 13   after fifteen years.  There's more of it that I'm aware of,

     09:53AM 14   but it's just not there.

     09:53AM 15   Q.  But what we're doing is we're looking at what you and what

     09:53AM 16   the jury can look at to decide what exactly you did and so

     09:53AM 17   there's three and-a-half pages in your article, 100 -- roughly

     09:54AM 18   100 words in this, and then let's go to Ms. Jeter's chapter,

     09:54AM 19   which is exhibit 1, and there are about five and-a-half pages

     09:54AM 20   of text of that.  And that's dealing with the same seven

     09:54AM 21   people with fistulas.  Is that correct?

     09:54AM 22   A.  That's correct.

     09:54AM 23   Q.  And so, as a matter of fact, prior to 1992, you didn't

     09:54AM 24   publish anything that concerns treating a patient without a

     09:54AM 25   fistula, did you?

                                                         Chariker - Cross  (Macon)

                                                                        Page 3362

     09:54AM  1   A.  No, I did not.

     09:54AM  2   Q.  That is saying, you did not.  Correct?

     09:54AM  3   A.  That's what I said, yes.

     09:54AM  4   Q.  Okay.  I'm sorry.  I didn't hear you.  I -- so, you

     09:54AM  5   understand that it's important that you focus on what you

     09:54AM  6   actually did eighteen years ago, not what time has caused your

     09:54AM  7   memory to think.  Correct?

     09:54AM  8   A.  Correct.

     09:54AM  9   Q.  And you also understand that the written word is more

     09:55AM 10   dependable than -- than your memory of eighteen years ago?

     09:55AM 11   A.  Well, not necessarily.

     09:55AM 12   Q.  Okay.  Well, that's -- Let's -- Let's see -- Let's check

     09:55AM 13   -- Let's check it out.  First, let's see the -- and see what's

     09:55AM 14   happened with some of the things you've prepared and see if

     09:55AM 15   your memory isn't as good as the written document.  Let's

     09:55AM 16   start off with this timeline and that was M C 2.

     09:55AM 17            THE COURT:  Let me tell you, Mr. Macon, what I plan

     09:55AM 18   to do is make sure you have plenty of time here because you've

     09:55AM 19   been very generous in structuring this for everyone and I

     09:55AM 20   appreciate it, but I plan to give the jury two ten minute

     09:55AM 21   breaks.  If that will work in your timeline --

     09:55AM 22            MR. MACON:  Perfectly.

             23            THE COURT:  Would this be a good time to do that?

     09:55AM 24            MR. MACON:  It would be a perfect place, Your Honor.

     09:55AM 25            THE COURT:  If this would be a good place to do that.
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     09:55AM  1   We will take a ten minute break now, ladies and gentlemen, and

     09:55AM  2   we will come back at around 11:00 and take a ten minute break

     09:55AM  3   and we have to get the doctor out by noon, so we will break

     09:56AM  4   for lunch at noon.  So, everyone please rise for the jury.

     09:56AM  5   And, Mr. Ramirez, please lead this jury out.

     09:56AM  6       (Jury out.)

     09:56AM  7            THE COURT:  Thank you, Dr. Chariker, you can step

     09:56AM  8   down.  Thank you, Mr. Macon.  We'll try to really adhere to

     09:56AM  9   this.  My clock says 9:56.  So, let's right to come back in at

     09:56AM 10   10:06.

     09:56AM 11            MR. MACON:  Your Honor, I -- I am -- I appreciate it.

     09:56AM 12   I really think we're going to be fine with the time.  I do

     09:56AM 13   appreciate it.  Thank you.

     09:56AM 14            THE COURT:  I want to make sure we are.  Thank you.

     09:56AM 15   And, Dr. Jeter, you may step down.  Thank you so much, sir.

     09:57AM 16            MR. PARTRIDGE:   Chariker.

     09:57AM 17            THE COURT:  She was a doctor, right?

     09:57AM 18       (Recess.)

     10:03AM 19            THE COURT:  Ms. Cowart, Mr. Lukin just said they

     10:03AM 20   wanted to clear up some things, so I didn't mean to -- there's

     10:03AM 21   no rush here.  And, Mr. Macon, I understand that if I take

     10:03AM 22   another five minutes or so here, you're still okay?

     10:03AM 23            MR. MACON:  We'll be fine.

     10:03AM 24            THE COURT:  Okay.

     10:03AM 25            MS. COWART:  Ready, Your Honor?
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     10:03AM  1            THE COURT:  Yes, ma'am.  We're ready.  Ms. Cowart, I

     10:03AM  2   understand we have some issues about deposition testimony.

     10:03AM  3            MS. COWART:  That's correct, Your Honor.  Medela has

     10:04AM  4   requested to play the deposition excerpts of two witnesses

     10:04AM  5   this afternoon.  A Ronald Hamaker and Katherine Jeter.  With

     10:04AM  6   regard to Dr. Hamaker, can I hand you excerpts from his

     10:04AM  7   deposition?

     10:04AM  8            THE COURT:  Sure.  Come around this way, if you

     10:04AM  9   would, and you can just hand them to me over here.

     10:04AM 10       (Handed to the Court.)

     10:04AM 11            THE COURT:  Thank you.

     10:04AM 12            MS. COWART:  Your Honor, Mr. Lukin and I have been

     10:04AM 13   able to work out all of the objections with the exception of

     10:04AM 14   the ones that start on page 7.  There are excerpts in

     10:04AM 15   Dr. Hamaker's narrative here that refer to report that was

     10:04AM 16   prepared by a Dr. Spann who I understand is going to be a live

     10:04AM 17   witness here.  The report that Dr. Spann prepared was an

     10:04AM 18   expert report which the defendants have since withdrawn and so

     10:05AM 19   our objection is to the playing of my excerpts during the

     10:05AM 20   playing of this deposition that refer to a withdrawn expert

     10:05AM 21   report, and they actually quote from the expert report in

     10:05AM 22   the -- in the deposition.

     10:05AM 23            THE COURT:  Now, is this this exhibit 624?  That's

     10:05AM 24   referred to on page 7?  Am I in the right place?

     10:05AM 25            MR. LUKIN:  Yes.
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     10:05AM  1            MS. COWART:  Yes, sir.

     10:05AM  2            THE COURT:  And is that where you're at, page 40,

     10:05AM  3   line 8?  Is that where you're at?

     10:05AM  4            MS. COWART:  Yes, sir.  It starts -- what we have

     10:05AM  5   agreed to is to -- or --

     10:05AM  6            MR. LUKIN:  Your Honor, let me hand you up a mark-up

     10:05AM  7   that shows the agreed deletions so you can see what's left.

     10:05AM  8            THE COURT:  Okay.  And by the way, everybody, and

     10:05AM  9   Dr. Chariker, I've got that right this time, because of the

     10:05AM 10   importance of getting this done so the technical people can

     10:06AM 11   make changes, we're going to take a little bit longer break

     10:06AM 12   here and I've told the jury and Mr. Macon has said that this

     10:06AM 13   will still fit into his time schedule.  So, that's -- that's

     10:06AM 14   the reason for this delay.

     10:06AM 15            Now, --

     10:06AM 16            MS. COWART:  And it starts on page 7, Your Honor, and

     10:06AM 17   goes to page 10.

     10:06AM 18            THE COURT:  Okay.  Now, I -- the copy I have -- Why

     10:06AM 19   don't you tell me the page and line number so I'm on the right

     10:06AM 20   place.

     10:06AM 21            MS. COWART:  It would be page 37, line 7, which would

     10:06AM 22   be the start where Mr. Lukin has marked out some --

     10:06AM 23            THE COURT:  Okay.

     10:06AM 24            MS. COWART:  And then it will go all the way -- so,

     10:06AM 25   it's 37, line 7 through 38, line 23.
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     10:06AM  1            THE COURT:  Now, you're objecting to all this.

     10:06AM  2            MS. COWART:  Yes, sir.

     10:06AM  3            THE COURT:  Okay.  Let me just see this.

     10:06AM  4       (Examined by the Court.)

     10:07AM  5            THE COURT:  Is this the quote where he says, "the

     10:07AM  6   next sentence we placed the Jackson Pratt drain," is that a

     10:07AM  7   quote from the expert report?

     10:07AM  8            MS. COWART:  Yes, Your Honor.  All of -- all of the

     10:07AM  9   questions are quotes from the report.

     10:07AM 10            MR. LUKIN:  Your Honor, I have made an error in this

     10:07AM 11   annotation.  I believe we had agreed the words the "next

     10:07AM 12   sentence" would come out as well.  That certainly doesn't --

     10:07AM 13            THE COURT:  Yes.  No, that's fine.  Okay.  So, --

     10:08AM 14   Excuse me.  This is the report of Dr. Spann or Spann, exhibit

     10:08AM 15   624, and so the quotes are from Dr. -- Is it Spann or Spann?

     10:08AM 16            MS. COWART:  Spann.

     10:08AM 17            THE COURT:  Spann.  Okay.  Mr. Lukin, what's your

     10:08AM 18   view on this?

     10:08AM 19            MR. LUKIN:  Well, Your Honor, what we've done is

     10:08AM 20   we've tried to eliminate those portions of the testimony that

     10:08AM 21   reflected this information was in the report.  While you

     10:08AM 22   haven't seen these reports, what happened was that Dr. Spann

     10:08AM 23   prepared a report that in part spoke at length about the facts

     10:08AM 24   of what he had done in his practice in the relevant time

     10:08AM 25   period.  Dr. Hamaker was a doctor who had worked with
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     10:08AM  1   Dr. Spann who at the time of his deposition was dying of

     10:09AM  2   cancer, died four days later, so we don't have an opportunity

     10:09AM  3   to bring him to trial, but the purpose of his testimony was

     10:09AM  4   simply to corroborate what Dr. Spann had done because without

     10:09AM  5   Dr. Hamaker's testimony Dr. Spann's testimony stands alone.

     10:09AM  6   There's no documentation or other written -- written

     10:09AM  7   materials, not extensive written materials, about the physical

     10:09AM  8   activities that Dr. Spann did.  So, what we've done is we've

     10:09AM  9   simply left in the questions or tried to leave in the

     10:09AM 10   questions that say, essentially, did Dr. Spann do this, even

     10:09AM 11   though it was in the context of having stated those questions

     10:09AM 12   based on what was in Dr. Spann's report.  There are no

     10:09AM 13   opinions in here anywhere.  There's simply testimony about

     10:09AM 14   what Dr. Spann did and Dr. Hamaker saying, yes, that's what he

     10:09AM 15   did.

     10:09AM 16            THE COURT:  Okay.  Let me look at this a minute.

     10:10AM 17       (Examined by the Court.)

     10:10AM 18            THE COURT:  Okay.  Let me think on this.  What's --

     10:10AM 19   what's your next -- this is a close call.  What's your next

     10:10AM 20   one?

     10:10AM 21            MS. COWART:  The next one that I have, Your Honor, is

     10:10AM 22   for the excerpts that they're going to play from Ms. Jeter.

     10:10AM 23   They plan to display exhibit D-158 which are hospital records

     10:10AM 24   from the Spartanburg General Hospital.  The documents contain

     10:11AM 25   hearsay.  I don't object if they want to display the portions
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     10:11AM  1   that Ms. Jeter entered into the hospital records because it's

     10:11AM  2   her deposition, but I do object to the entries from anyone

     10:11AM  3   else in the hospital's entries might appear there.

     10:11AM  4            THE COURT:  Okay.  So, -- I am sorry.  My sinuses are

     10:11AM  5   kicking up.  I am looking at D-158 and on the first page

     10:11AM  6   there's comments from somebody not Dr. Jeter.

     10:11AM  7            MS. COWART:  Right -- Yes.  And the lower notes are

     10:11AM  8   from Dr. Jeter.

     10:11AM  9            THE COURT:  Right.  Well, let's see.  It's hard to

     10:11AM 10   read this.  But it says the Jackson Pratt exclusive suction

     10:11AM 11   system sutured by Dr. Jeter and something to lay --

     10:12AM 12            MR. LUKIN:  I believe it actually reads to "low

     10:12AM 13   continuous suction".

     10:12AM 14            THE COURT:  Okay.  Was Dr. Jeter just affirming that

     10:12AM 15   this is what she did?

     10:12AM 16            MR. LUKIN:  Dr. Jeter was testifying about these

     10:12AM 17   records effectively, again, corroborating what she testified

     10:12AM 18   the activities that had been performed on these patients and

     10:12AM 19   our response to the issue with respect to these notes is that

     10:12AM 20   Dr. Jeter testified that these are progress notes, they are

     10:12AM 21   kept by hospitals, people make the notes at the time that they

     10:12AM 22   do something with a patient so they don't have the indicia of

     10:12AM 23   hearsay, they are effectively business records made

     10:12AM 24   contemporaneously.

     10:12AM 25            THE COURT:  Let me ask -- they can be hearsay within
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     10:12AM  1   hearsay, of course, but the first entry seems to be talking

     10:12AM  2   about what Dr. Jeter did and I take it she testifies what she

     10:12AM  3   did.  Is that correct?

     10:13AM  4            MR. LUKIN:  That's correct, Your Honor.

     10:13AM  5            THE COURT:  Okay.  And then -- then the next page,

     10:13AM  6   the notes are Dr. Jeter, Dr. Jeter, and then someone else.

     10:13AM  7   And I can't read what they're saying there at the bottom of

     10:13AM  8   the second page.  Can someone -- does anybody understand

     10:13AM  9   what -- what is written there?

     10:13AM 10            MR. LUKIN:  I'm sorry.  These are front and back,

     10:13AM 11   Your Honor, so you're actually at the --

     10:13AM 12            THE COURT:  Oh.  Oh.  I apologize.

     10:13AM 13            MR. LUKIN:  Not a problem.

     10:13AM 14            THE COURT:  Let me go to the second page.

     10:13AM 15            MR. LUKIN:  And I will tell you that I believe

     10:13AM 16   Ms. Cowart and I will agree that no one could read what's at

     10:13AM 17   the top of that page.

     10:13AM 18            THE COURT:  Right.  I think if we can't read it we

     10:13AM 19   ought to just exclude it, mark it out.  So, we'll mark out

     10:13AM 20   that page.  That -- at the top of the second page.  The bottom

     10:13AM 21   of the third page, what is said there?  What does that read?

     10:13AM 22            MR. LUKIN:  This is under Jeter's.  I have no idea

     10:13AM 23   and we'll mark it out.  It appears to be something from the

     10:13AM 24   clinical nutritionists.

     10:13AM 25            THE COURT:  Right.  I think that should be marked
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     10:13AM  1   out, too.  So, we're real clear, so far we've marked out the

     10:13AM  2   top half of the second page by -- is it Dr. Johnson?

     10:14AM  3            MR. LUKIN:  Could be.

     10:14AM  4            THE COURT:  Or some person named Johnson.

     10:14AM  5            MR. LUKIN:  Yes, sir.

     10:14AM  6            THE COURT:  And then the third page we are marking

     10:14AM  7   out the bottom three lines there by the clinical nutrition --

     10:14AM  8            MR. LUKIN:  Yes.

     10:14AM  9            THE COURT:  Nutritionist.

     10:14AM 10            MR. LUKIN:  Yes, sir.

     10:14AM 11            THE COURT:  We'll mark those out.  The next page is

     10:14AM 12   Dr. Jeter at the top and then --

     10:14AM 13            MR. LUKIN:  I'll agree that we'll mark out the

     10:14AM 14   entries on the bottom of that page, Your Honor.

     10:14AM 15            THE COURT:  Okay.  And then the next page --

     10:14AM 16            MR. LUKIN:  I'll agree that we'll mark out the

     10:14AM 17   entries at the bottom of that page.

     10:14AM 18            THE COURT:  Okay.  That's good.

     10:14AM 19            MR. LUKIN:  If I can't read them, the jury can't read

     10:14AM 20   them.

     10:14AM 21            THE COURT:  I agree.  And I can't read them, either.

     10:14AM 22   And then the last page Dr. Jeter is in the middle and can you

     10:14AM 23   read the top or bottom?

     10:14AM 24            MR. LUKIN:  Let me go ahead and agree to take out the

     10:14AM 25   bottom and I'll agree to take out the top as well.
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     10:14AM  1            THE COURT:  Okay.  And then on the -- back on the

     10:14AM  2   first page, the top just seems to be addressing what Dr. Jeter

     10:15AM  3   herself did.  Now, I can't read that very well, frankly, but

     10:15AM  4   if there's -- there seems to be talk about a Dr. Cochran.

     10:15AM  5            MS. COWART:  Yes, sir.

     10:15AM  6            THE COURT:  What is Dr. Cochran who agrees -- what

     10:15AM  7   does that say?  Who agrees with me that we should just

     10:15AM  8   allow --

     10:15AM  9            MS. COWART:  Willing to granulate.

     10:15AM 10            THE COURT:  Forming -- What is that word?  Is that

     10:15AM 11   "granulation" or what?

     10:15AM 12            MS. COWART:  I don't know what the word is right

     10:15AM 13   before "fistula", Your Honor.

     10:15AM 14            THE COURT:  Okay.  Does that say "forming" blank

     10:15AM 15   "fistula"?

     10:15AM 16            MR. LUKIN:  I don't know, Your Honor.  Your Honor,

     10:15AM 17   let me suggest this:  Since it -- since the first sentence of

     10:15AM 18   this entry is fairly clear and indicating something about a

     10:15AM 19   Jackson Pratt drain that Dr. Jeter constructed, I would

     10:15AM 20   suggestive we simply delete everything after the first

     10:16AM 21   sentence.

     10:16AM 22            THE COURT:  That's talking about what Dr. Jeter did.

     10:16AM 23   That would be appropriate.

     10:16AM 24            THE COURT:  Okay.

     10:16AM 25            MR. LUKIN:  We will delete that including the
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     10:16AM  1   signature associated with it.

     10:16AM  2            THE COURT:  That will be good.  Are you on board

     10:16AM  3   here, Mr. Roberts?  Mr. Roberts, you're on board.  If you're

     10:16AM  4   on board, we're in decent shape.  Okay.  So, we've -- I have,

     10:16AM  5   basically, -- with the agreement of counsel though, but I

     10:16AM  6   basically sustained your objections in regard to D-158.

     10:16AM  7            Now, what's the next issue?

     10:16AM  8            MR. LUKIN:  Yes.  The next issue, Your Honor, relates

     10:16AM  9   to the testimony of Dr. Hamaker.  And let me hand up -- Oh,

     10:16AM 10   well, you have that.  So, at page -- I am wrong, Your Honor.

     10:16AM 11   It's Ms. Jeter's testimony.

     10:16AM 12            THE COURT:  No problem.

     10:16AM 13            MR. LUKIN:  Let me hand up those.

     10:17AM 14            THE COURT:  You can hand it to David right here will

     10:17AM 15   be fine, Mr. Lukin.  Thank you.

     10:17AM 16            MR. LUKIN:  Sure.

     10:17AM 17            THE COURT:  Okay.

     10:17AM 18            MR. LUKIN:  This is on page 33 of the excerpt here

     10:17AM 19   and the specific text, page, and line references are 105-19 to

     10:17AM 20   106-13 and immediately following reference to 108-11 to

     10:17AM 21   108-13.  These are discussions about Ms. Jeter meeting with

     10:17AM 22   attorneys.  As it turns out, Ms. Jeter at one point in this

     10:17AM 23   case was an expert witness and she was meeting with attorneys,

     10:17AM 24   as a practice matter, witnesses meet with attorneys all the

     10:17AM 25   time, and it will confuse the jury whether it's appropriate or
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     10:17AM  1   not for people to do that sort of thing.

     10:17AM  2            THE COURT:  Okay.  Let me read it.  Thank you.

     10:17AM  3            MR. LUKIN:  Sure.

     10:17AM  4       (Examined by the Court.)

     10:18AM  5            THE COURT:  Well, you know, it's -- it's appropriate

     10:18AM  6   to even ask a fact witness if they've met with lawyers.  I'll

     10:18AM  7   let this come in.  Probably what I would do, however -- just

     10:18AM  8   to let the other side know, I would probably tell the jury --

     10:18AM  9   I'll give the jury a short instruction saying that, you know,

     10:18AM 10   lawyers ask to meet with witnesses all the time and if

     10:18AM 11   witnesses will meet with them and talk with them, there's

     10:18AM 12   nothing inappropriate about that at all.  So, there will be an

     10:18AM 13   instruction with that.  Just -- just so that no one thinks

     10:18AM 14   there's anything inappropriate about that.

     10:18AM 15            MS. COWART:  That's fine, Your Honor.

     10:18AM 16            MR. LUKIN:  And then one last issue, just very

     10:18AM 17   briefly.  We have prepared, let me hand this up as well, a

     10:18AM 18   cross-referenced chart because in the Jeter deposition, of

     10:19AM 19   course, there are lots of documents discussed and they are

     10:19AM 20   discussed in terms of deposition exhibits numbers which don't

     10:19AM 21   match up with trial exhibit numbers.  So, in order for the

     10:19AM 22   jury to understand within the trial exhibits where to look and

     10:19AM 23   they want to think about something that Jeter testified about,

     10:19AM 24   at some point in time we would like to give the jury this

     10:19AM 25   cross-reference chart.  We prefer not to do it before the
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     10:19AM  1   testimony.  We'd be happy to do it after the testimony toward

     10:19AM  2   the end of the trial when the exhibits go in, but we would

     10:19AM  3   like to put this in the hands of the jury at some point.

     10:19AM  4            MS. COWART:  Your Honor, we have no objection to it

     10:19AM  5   being given to the jurors at the time that all of the exhibits

     10:19AM  6   go in to them.  As far as the Jeter testimony concerning the

     10:19AM  7   attorneys, we will just go ahead and withdraw it.  You don't

     10:19AM  8   have to worry about that.

     10:19AM  9            THE COURT:  And I agree with you, Ms. Cowart, it

     10:19AM 10   should be done at the time the exhibits go to the jury.

     10:19AM 11            MR. LUKIN:  Okay.

     10:19AM 12            MS. COWART:  That will be fine, Your Honor.  Thank

     10:19AM 13   you.

     10:19AM 14            THE COURT:  We still have this difficult issue that

     10:20AM 15   you have brought to my attention in regard to the testimony

     10:20AM 16   about Dr. Spann.  I'm going to let that in because of the fact

     10:20AM 17   that the doctor, apparently, confirmed that that was what was

     10:20AM 18   being done and it's -- the questions are structured in such a

     10:20AM 19   way that it doesn't appear to be coming from an expert report,

     10:20AM 20   but you do have your objection to that.

     10:20AM 21            MS. COWART:  Yes, Your Honor.

     10:20AM 22            THE COURT:  Thank you so much.

     10:20AM 23            MS. COWART:  Thank you.

     10:20AM 24            MR. LUKIN:  Thank you, Your Honor.  We will at the

     10:20AM 25   end of the day or tomorrow hand up something with these
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     10:20AM  1   objections in it so they can be identified for the record.

     10:20AM  2            THE COURT:  If you will do it so you will have a good

     10:20AM  3   record on this.

     10:20AM  4            MR. LUKIN:  Certainly, Your Honor.

     10:20AM  5            THE COURT:  Okay.  Okay.  Let's line the jury up.

     10:21AM  6   Thank you so much.  You know, while we're waiting, you guys

     10:21AM  7   are doing a great job of keeping paper on my desk and Medela

     10:21AM  8   has a -- some question of admitting evidence regarding

     10:21AM  9   contemporaneous wound care practices relevant to the level of

     10:21AM 10   ordinary skill --

     10:21AM 11            MR. PARTRIDGE:   To be -- we effectively dealt with

     10:21AM 12   that with the present --

     10:21AM 13            THE COURT:  Last night?

     10:21AM 14            MR. PARTRIDGE:   That was the compromise that

     10:21AM 15   Mr. Macon and I worked out.

     10:21AM 16            THE COURT:  Okay.  What we need to, do just so the

     10:21AM 17   record's clear at some point is we need to type short orders

     10:21AM 18   up.  It's in the record but we need to make sure that there

     10:21AM 19   are orders that are dealing with this and we will just

     10:21AM 20   basically say referring to the hearings in court, it's

     10:21AM 21   granted --

     10:22AM 22            MR. PARTRIDGE:   It probably --

     10:22AM 23            MR. MACON:  Should we --

     10:22AM 24            MR. PARTRIDGE:   I'm sorry.

     10:22AM 25            MR. MACON:  Should we just go ahead and put this
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     10:22AM  1   right now, come back in the record -- can we just ask

     10:22AM  2   Denver --

     10:22AM  3            THE COURT:  Right, Denver, why don't we just note

     10:22AM  4   that.  Thank you.

     10:22AM  5       (Jury in.)

     10:22AM  6            THE COURT:  Thank you, ladies and gentlemen.

     10:22AM  7   Dr. Chariker, please be seated.  Now, ladies and gentlemen, we

     10:22AM  8   sure took a lot longer than I expected.  I had another matter

     10:22AM  9   to take up and the -- the lawyers have assured me that we're

     10:22AM 10   still okay and in fairness to Dr. Chariker, you know, he had

     10:22AM 11   scheduled a bunch of appointments and so he needs to leave on

     10:22AM 12   a plane this afternoon, but the lawyers have worked with me

     10:23AM 13   and they tell me we're still okay.  So, I really appreciate

     10:23AM 14   that.  So, Mr. Macon.

     10:23AM 15            MR. MACON:  Thank you.

     10:23AM 16   BY MR. MACON:

     10:23AM 17   Q.  Dr. Chariker, just before we left, there was something

     10:23AM 18   that came up.  Ms. Jeter, called Dr. Jeter, she has her

     10:23AM 19   doctorate in education.  Correct?

     10:23AM 20   A.  Yes, she does.

     10:23AM 21   Q.  She's not a medical doctor, is she?

     10:23AM 22   A.  No, she's not.

     10:23AM 23   Q.  Okay.  Let's go back.  We were -- we were talking about

     10:23AM 24   how the difference between a memory of what happened seventeen

     10:23AM 25   years ago and what are set out in the documents and I just --
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     10:23AM  1   as an illustration of this, let's take M C 2, which was --

     10:23AM  2   this was your timeline.  Correct?

     10:23AM  3   A.  Yes.

     10:23AM  4   Q.  Okay.  And then because of -- because the boxes are small,

     10:23AM  5   let's -- we made one change to it.  We expanded it and we

     10:23AM  6   changed some colors here.  I think we'll be ready to explain

     10:23AM  7   to you why we expanded the colors and let's see if you agree

     10:23AM  8   with it.  First, if you see at the bottom, it talks about in

     10:24AM  9   1985 to 1987 seven patients -- and those were all patients

     10:24AM 10   with fistulas.  Isn't that right?

     10:24AM 11   A.  Those were wounds complicated by fistulas.  That's

     10:24AM 12   correct.

     10:24AM 13   Q.  And then when we start talking about this article and the

     10:24AM 14   chapter, I guess in '87 you submitted an article to SG& O.

     10:24AM 15   Well, that was regarding what you called your fistula drainage

     10:24AM 16   system.  Correct?

     10:24AM 17   A.  The same title that was there, yes.

     10:24AM 18   Q.  And with this first draft of the article, that's regarding

     10:24AM 19   your fistula drainage system.  Correct?

     10:24AM 20   A.  Yes.  It was submitted as I previously noted.

     10:24AM 21   Q.  Okay.  And if we go over to June of '89 what actually

     10:24AM 22   finally got published was an article regarding your fistula

     10:24AM 23   drainage system.  Correct?

     10:24AM 24   A.  Yes.  That's correct.

     10:24AM 25   Q.  And then the chapter that Ms. Jeter did and you helped
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     10:24AM  1   edit, that was regarding your fistula drainage system, wasn't

     10:25AM  2   it?

     10:25AM  3   A.  Yes.  The managing wounds with fistulas.  Correct.

     10:25AM  4   Q.  And then let's look at -- Let's look at some other

     10:25AM  5   presentations that you've dealt with that say -- that you say

     10:25AM  6   you made statements or presentations about.  Up in September

     10:25AM  7   of '87, you talked about making a speech, presentation to the

     10:25AM  8   College of Surgeons but you don't have any documentation on

     10:25AM  9   that other than your fistula photos.  Is that right?

     10:25AM 10   A.  If I may, I would like to clarify that.  To the best of my

     10:25AM 11   memory, I thought it was originally in 1988 and I had stated

     10:25AM 12   that in previous testimony.  I had no corroboration.  What I

     10:25AM 13   did is I went back to our state office, I went to the national

     10:25AM 14   level in Chicago to try to --

     10:25AM 15            MR. MACON:  Excuse me, Your Honor.  He's about to go

     10:25AM 16   into something that's beyond -- beyond this Court --

     10:25AM 17            THE COURT:  The only problem I'm having here is I'm

     10:25AM 18   so worried about time if -- if you're telling me you're going

     10:25AM 19   to reserve enough time for him to re-examine --

     10:26AM 20            MR. MACON:  No, Your Honor.  I -- what I hear is that

     10:26AM 21   he's talking about things that have not been produced to us in

     10:26AM 22   the discovery process.  He's talking about things that he

     10:26AM 23   didn't talk about before and that would be -- in my opinion --

     10:26AM 24   I don't want to make an objection, Your Honor --

     10:26AM 25            THE COURT:  Well, I --
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     10:26AM  1            MR. MACON:  I don't want to make a speaking

     10:26AM  2   objection.

     10:26AM  3            THE COURT:  I understand.  We do have to deal with

     10:26AM  4   things only that have been produced during the course of

     10:26AM  5   discovery.  Doctor, and I know these are some arcane rules to

     10:26AM  6   some extent, but if there is anything you're about to talk

     10:26AM  7   about that wasn't given to the lawyers or they don't have it

     10:26AM  8   in their files as far as discovery is concerned then we can't

     10:26AM  9   discuss it and I don't know if that's what you were about to

     10:26AM 10   discuss or not.

     10:26AM 11            THE WITNESS:  I was simply explaining why I changed

     10:26AM 12   the date from 1988 in my testimony to 1987.

     10:26AM 13   Q.  That's not a problem.  I don't have a problem with that.

     10:26AM 14            THE COURT:  Thank you.

     10:26AM 15            MR. MACON:  Thank you.  Thank you, Your Honor.

     10:26AM 16   BY MR. MACON:

     10:26AM 17   Q.  You don't have any documentation of that other than the

     10:26AM 18   fistula photos.  Correct?

     10:26AM 19   A.  No, I do not.

     10:27AM 20   Q.  And then you said that you made a presentation to the

     10:27AM 21   Spartanburg surgeons meeting in 1988.  You don't have any

     10:27AM 22   documentation of that except for the fistula photos.  Is that

     10:27AM 23   right?

     10:27AM 24   A.  That would be a local meeting and records aren't kept like

     10:27AM 25   that.
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     10:27AM  1   Q.  And so is the answer --

     10:27AM  2   A.  The answer is no.

     10:27AM  3   Q.  Okay.  And then finally you said you made a presentation

     10:27AM  4   to the Spartanburg residents and nurses and there's no

     10:27AM  5   documentation of that other than the fistula photos.  Is that

     10:27AM  6   correct?

     10:27AM  7   A.  I could not find any documentation for that.

     10:27AM  8   Q.   And then there was one patient that you said was

     10:27AM  9   non-fistula and you actually have photographs of that and

     10:27AM 10   that's exhibit 240, page -- the first page.  Now, first, this

     10:27AM 11   wasn't your patient, was it?

     10:27AM 12   A.  No.  I didn't -- I was a resident at the time and

     10:27AM 13   residents work under the guidance of an attending surgeon.

     10:28AM 14   That's standard in the United States.

     10:28AM 15   Q.  A resident, just so we all understand, is sort of a --

     10:28AM 16   they have their medical degree, clearly, but they are sort of

     10:28AM 17   an assistant doctor.  There's a regular doctor who's in

     10:28AM 18   charge.  Correct?

     10:28AM 19   A.  I was a high level at this time, I was the chief resident,

     10:28AM 20   so I had a lot of supervisory and a lot of obligations to take

     10:28AM 21   care of the patient and a lot of responsibility, but I was

     10:28AM 22   guided, yes, by an attending surgeon.

     10:28AM 23   Q.  And people at the level of resident, they don't have

     10:28AM 24   patients, it's the doctors, the people who have been through

     10:28AM 25   the process, been through the apprenticeship, who actually
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     10:28AM  1   have the patients and are responsible for patients.  Correct?

     10:28AM  2   A.  Yes.  That's right.

     10:28AM  3   Q.  And so, this was not really your patient.  This was

     10:28AM  4   Dr. Tate's patient, wasn't he?

     10:28AM  5   A.  Yes.  He was the attending surgeon.

     10:28AM  6   Q.  And, as a matter of fact, Dr. Tate did about seventeen

     10:28AM  7   different procedures on this patient and you're only mentioned

     10:28AM  8   on four, isn't that right?

     10:29AM  9   A.  That's correct.

     10:29AM 10   Q.  Dr. Tate didn't even mention you on 75% of the procedures

     10:29AM 11   he was involved in.  Is that right?

     10:29AM 12   A.  We rotate through the rotations with surgeons on a monthly

     10:29AM 13   basis and this patient was in the hospital about five to six

     10:29AM 14   months, so --

     10:29AM 15   Q.  So --

     10:29AM 16   A.  -- it wouldn't have been appropriate, but all of the

     10:29AM 17   photos that were demonstrated to you were made on my camera

     10:29AM 18   and that's why I was highly interested in the case and you can

     10:29AM 19   see that I followed the patient from beginning to the end.

     10:29AM 20   Q.  Absolutely.  I have no question that you're interested.

     10:29AM 21   But the bottom line is that you saw this patient about 15 to

     10:29AM 22   20% of the time, other residents and Dr. Tate were seeing him

     10:29AM 23   the rest of the time.  Isn't that correct?

     10:29AM 24   A.  I worked in the intensive care unit in that hospital and

     10:29AM 25   this patient was in the intensive care unit for that period of
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     10:29AM  1   time.  I saw this patient every day that he was there.

     10:29AM  2   Q.  Whether you saw him or not, you weren't involved in his

     10:29AM  3   treatment every day.  You're just not mentioned -- were you

     10:29AM  4   not an important part of -- according to Dr. Tate.  When

     10:29AM  5   Dr. Tate was filling out the forms, he didn't list you every

     10:30AM  6   day, did he?

     10:30AM  7            MR. PARTRIDGE:  Objection to the compound nature --

     10:30AM  8            MR. MACON:  That's a fair statement.

     10:30AM  9            THE COURT:  Okay.

     10:30AM 10   BY MR. MACON:

     10:30AM 11   Q.  You recognize Dr. Tate mentioned you less than 25% of the

     10:30AM 12   time.  Correct?

     10:30AM 13   A.  That would be an unfair characterization of my involvement

     10:30AM 14   in that patient.

     10:30AM 15   Q.  I didn't ask you --

     10:30AM 16   A.  But I recognize that in the operative notes only we do not

     10:30AM 17   have and you cannot -- There's no reference back to the daily

     10:30AM 18   notes on this patient, so I don't think you can make the

     10:30AM 19   stretch to go beyond just the operative notes that were

     10:30AM 20   written.

     10:30AM 21   Q.  Okay.  Then all we have, again, as we talked about,

     10:30AM 22   there's a difference between what people remember seventeen

     10:30AM 23   years ago and what's in the documents.  The only documents we

     10:30AM 24   have show you involved less than 25% of the time with this

     10:30AM 25   patient.  Isn't that true?
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     10:30AM  1   A.  Yes.  In the operative notes.

     10:30AM  2   Q.  Okay.  And that's all we have, isn't it?

     10:30AM  3   A.  That's correct.

     10:30AM  4   Q.  Okay.  And let's talk about this patient.  This patient,

     10:30AM  5   his wound wasn't closed through -- through -- this patient --

     10:31AM  6   Let me rephrase it positively.  Isn't it true that this

     10:31AM  7   patient's wound was closed through sutures, they put in

     10:31AM  8   buttons and they put sutures around them and drew them

     10:31AM  9   together.  That's the way this patient's wound was ultimately

     10:31AM 10   closed.  Isn't that correct?

     10:31AM 11   A.  The hernia part of this wound, as I explained, was closed

     10:31AM 12   with a mesh, serial closure of the mesh.  We were treating the

     10:31AM 13   more superficial component of the pound wound, as I explained,

     10:31AM 14   between the muscle and the skin with a closed wound suction

     10:31AM 15   system at the same time maintaining moisture throughout the

     10:31AM 16   wound and as I previously mentioned, this a standard of care

     10:31AM 17   in the treatment of these large abdominal wounds today.

     10:31AM 18   Q.  Let me ask you very simply.  This picture depicts an

     10:31AM 19   attempt to achieve primary closure of the wound by sewing the

     10:31AM 20   wound together.  Correct?

     10:31AM 21   A.  No.  This is sewing the fascia together, the muscle layer,

     10:31AM 22   which pushes the bowel back in, closes the fascia, repairs the

     10:32AM 23   hernia.  A more superficial component of the wound is managed

     10:32AM 24   with a closed wound suction system as you can appreciate in

     10:32AM 25   this photograph.
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     10:32AM  1   Q.  Let's see when you were asked that exact question,

     10:32AM  2   actually, just about -- on April 5, 2006, that's at page 57,

     10:32AM  3   line 23 to 58, line 1, when you were asked exactly the same

     10:32AM  4   question, let's what your answer was.

     10:32AM  5            TECHNICAL ASSISTANT:  What are the pages?

     10:32AM  6            MR. MACON:  I'm sorry.  57 line 23 through 58, line

     10:32AM  7   1.

     10:32AM  8       (Started video deposition.

     10:32AM  9   BY MR. MACON:

     10:32AM 10   Q.  The photographs depict an attempt to achieve primary

     10:32AM 11   closure by sewing the wound together.  Is that right?

     10:32AM 12   A.  Yes.

     10:32AM 13       (Stopped video depostion.

     10:32AM 14            MR. MACON:  Thank you.

     10:32AM 15   Q.  Let's talk --

     10:32AM 16   A.  If I may comment on that.

     10:32AM 17            MR. MACON:  Your Honor --

     10:32AM 18            THE COURT:  Let me tell you, I'll let you control the

     10:32AM 19   witness if you will give Mr. Partridge time.

     10:33AM 20            MR. MACON:  I --

     10:33AM 21            MR. MACON:  I will -- I don't know if I can.  As you

     10:33AM 22   know, Your Honor, I was trying to be fair, but -- and he

     10:33AM 23   changed --

     10:33AM 24            THE COURT;  Let me -- All I'll tell you is, I'll let

     10:33AM 25   you control the witness, but you have to reserve about ten or
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     10:33AM  1   fifteen minutes --

     10:33AM  2            MR. MACON:  I'll let Dr. Chariker tell whatever story

     10:33AM  3   he wants to.  If he wants to tell a story in connection with

     10:33AM  4   that, that's fine.

     10:33AM  5            THE COURT:  If you have any additional thing you want

     10:33AM  6   to say about that, Doctor.

     10:33AM  7            THE WITNESS:  I just want to reiterate that drainage

     10:33AM  8   system is between the closed deeper layer of the fascia and

     10:33AM  9   the skin.  There's no sutures between the skin pulling that

     10:33AM 10   together.  That's a fine detail that I need to correct.

     10:33AM 11   BY MR. MACON:

     10:33AM 12   Q.  Let me ask you one more time.  The photographs depict an

     10:33AM 13   attempt to achieve primary closure by sewing the wound

     10:33AM 14   together.  Is that right?

     10:33AM 15   A.  That's the answer I gave on that day and as I carefully

     10:33AM 16   look at that I want to be specific and this is the best answer

     10:33AM 17   I have for today, sir.

     10:33AM 18   Q.  Okay.  On April 5, 2006, the answer was "yes".  Correct?

     10:33AM 19   A.  Yes.

     10:33AM 20   Q.  And your answer today is different.  Correct?

     10:34AM 21   A.  It's -- it's clarifying the answer.

     10:34AM 22   Q.  Okay.  Now, let's talk about Mr. Manikin up here.  It was

     10:34AM 23   an interesting demonstration, but did you -- did you

     10:34AM 24   demonstrate the most important facet of the closed suction

     10:34AM 25   wound drain system?
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     10:34AM  1   A.  Can you explain?

     10:34AM  2   Q.  Well, let me ask you:  Do you agree that the most

     10:34AM  3   important facet of your closed suction wound drainage system

     10:34AM  4   is the continuous evacuation of effluent from an occlusive

     10:34AM  5   dressing?

     10:34AM  6   A.  That's one of the primary components of a suction system,

     10:34AM  7   a drainage system, a vacuum system.  Correct.

     10:34AM  8   Q.  And you didn't -- as a matter of fact, in your article,

     10:34AM  9   which is exhibit 111 -- I'm sorry.

     10:34AM 10            MS. GULDE:  Yeah.  That's correct.

     10:35AM 11   BY MR. MACON:

     10:35AM 12   Q.  111.  On the very first page.  Let's try the blue.

     10:35AM 13            MR. MACON:  Trevor, I believe that's going to work.

     10:35AM 14   BY MR. MACON:

     10:35AM 15   Q.  It says, "Perhaps the most important facet of our system

     10:35AM 16   is its ability to continually move effluent from the wound

     10:35AM 17   bed."  That's -- that's your writing, isn't it?

     10:35AM 18   A.  Yes.  And that's true.  It's a very important component of

     10:35AM 19   the system.

     10:35AM 20   Q.  Yet when you were demonstrating with Mr. Mannequin here,

     10:35AM 21   you didn't demonstrate removing the effluent, did you?

     10:35AM 22   A.  Well, I did quantify that -- I mean, clarify that when we

     10:35AM 23   were doing it.  We didn't want to create a mess with the

     10:35AM 24   saline.  That would have demonstrated fluid flowing out of the

     10:35AM 25   tube as in any vacuum dressing.
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     10:35AM  1   Q.  As a matter of fact, Dr. Chariker, you didn't even talk

     10:35AM  2   about what you were trying to accomplish with your dressing

     10:35AM  3   was to remove the bad stuff away from there.  You didn't talk

     10:35AM  4   about it when you had the manikin and doing the technique, did

     10:35AM  5   you?

     10:35AM  6   A.  I clearly demonstrate in these articles over and over

     10:36AM  7   again.  I don't know how I can -- that was just a

     10:36AM  8   demonstration for them to get an idea of the system.

     10:36AM  9   Q.  Oh, okay.  And when you did the demonstration, you just

     10:36AM 10   omitted the most important facet?

     10:36AM 11   A.  I didn't omit it.  It wouldn't be proper to show it here

     10:36AM 12   in the courtroom with fluid flowing all over the dummy.

     10:36AM 13   That's being practical.

     10:36AM 14   Q.  It wasn't important to talk about it during your

     10:36AM 15   demonstration.  Is that correct?

     10:36AM 16   A.  No, we tried it -- we wanted to lessen our time in the

     10:36AM 17   demonstration so we held that to a short period of time and

     10:36AM 18   showed the mechanics of the dressing.

     10:36AM 19   Q.  Okay.  Well, let's -- Let's talk about the contrast

     10:36AM 20   between memory of eighteen years ago and documents.  Let's --

     10:36AM 21   Let's look at some of the statements that you made -- that you

     10:36AM 22   made yesterday and today.  First, you --

     10:36AM 23            MR. MACON:  I'm doing a great job, Your Honor, of

     10:37AM 24   directing which one to do.  There we go.

     10:37AM 25            THE COURT:  Okay.
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     10:37AM  1   BY MR. MACON:

     10:37AM  2   Q.  Do you remember talking to this jury about a vacuum

     10:37AM  3   dressing system?

     10:37AM  4   A.  Yes.  I didn't use that term in the paper but that is what

     10:37AM  5   it creates and it -- just by the description of the pulling

     10:37AM  6   down, a closed suction -- the definition of a vacuum is a

     10:37AM  7   closed suction under an occlusive dressing, a closed space.

     10:37AM  8   You put suction on it and the definition in a dictionary is a

     10:37AM  9   vacuum.  I'm giving another description.  I don't think I'm

     10:37AM 10   misleading in that area.

     10:37AM 11   Q.  Well --

     10:37AM 12            MR. MACON:  Trevor, I don't know if you -- can you

     10:37AM 13   pull up that transcript of what was said?

     10:37AM 14   BY MR. MACON:

     10:37AM 15   Q.  As a matter of fact, you referred to it as being in the

     10:37AM 16   same vacuum dressing system that you described and -- but --

     10:37AM 17            MR. PARTRIDGE:   Your Honor, just -- I apologize,

     10:37AM 18   Mr. Macon, but I can't --

     10:37AM 19            MR. MACON:  Sure.

     10:37AM 20            MR. PARTRIDGE:   It says page 32-27.  It can't be

     10:37AM 21   page 3227 on the graphic.  Oh, I'm sorry.  From the trial

     10:38AM 22   transcript?  I apologize, Mr. Macon.

     10:38AM 23            MR. MACON:  That's good.

     10:38AM 24            THE COURT:  Okay.

     10:38AM 25            MR. MACON:  I'll make more mistakes than that today.
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     10:38AM  1   BY MR. MACON:

     10:38AM  2   Q.  Okay.  So -- Well, I guess --

     10:38AM  3            MR. MACON:  Now go back, Trevor to the --

     10:38AM  4   BY MR. MACON:

     10:38AM  5   Q.  I guess you understand the point because what you called

     10:38AM  6   it in 1989 was management of fistula with a closed suction

     10:38AM  7   wound drainage.  You never used the word "vacuum dressing" in

     10:38AM  8   1989 and 1990, did you?

     10:38AM  9   A.  I didn't try to distort that I did or proposed that I did.

     10:38AM 10   Q.  Well, that's interesting, because there are a lot of words

     10:38AM 11   that you started describing these things at the trial.  You

     10:38AM 12   know that negative pressure is a big issue in this case, don't

     10:38AM 13   you?

     10:38AM 14   A.  Yes, I do.

     10:38AM 15   Q.  Well, and, as a matter of fact, your started describing in

     10:38AM 16   this courtroom, you started describing what you did back in

     10:38AM 17   1989, you started describing that as this is negative

     10:38AM 18   pressure.  Do you remember saying that?

     10:38AM 19   A.  It's likely that I said that, yes.

     10:39AM 20   Q.  And you said that in this courtroom and not only that you

     10:39AM 21   recall that when you put up this -- this M C 4, when you put

     10:39AM 22   up the demonstrative, it referred to it as negative or reduced

     10:39AM 23   pressure applied to a wound.  This was one of your

     10:39AM 24   observations.  Do you remember calling that negative pressure

     10:39AM 25   knowing that's a big issue in this case and you used that
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     10:39AM  1   yesterday, didn't you?

     10:39AM  2   A.  As someone understanding of the science of this, when you

     10:39AM  3   put pressure on, it's not positive appreciate, it's negative

     10:39AM  4   pressure.  To me, those words are interchangeable.

     10:39AM  5   Q.  Well, that's interesting, because for -- for fourteen

     10:39AM  6   years you never used the words "negative pressure", did you?

     10:39AM  7   A.  I described it in my original article.  As you look at it

     10:39AM  8   anyone understanding in this area will see that is a vacuum

     10:39AM  9   that was created, a vacuum dressing.

     10:40AM 10   Q.  It's interesting that you changed your language because

     10:40AM 11   let's look at what you testified to of when you started

     10:40AM 12   negative pressure and who got you to start using negative

     10:40AM 13   pressure.  And I'm referring to page 18 --

     10:40AM 14       (Started video deposition.

     10:40AM 15   Q.  Prior to 2002 and talking with Richard Weston, did you

     10:40AM 16   ever use "negative pressure" to describe the technique you

     10:40AM 17   described in 1989?

     10:40AM 18   A.  No.

     10:40AM 19            (Ended video deposition.

     10:40AM 20   BY MR. MACON:

     10:40AM 21   Q.  So, today, when you're talking about negative pressure,

     10:40AM 22   knowing that's what Dr. Argenta called his, you're using

     10:40AM 23   language that you picked up from Richard Weston in 2002.  Is

     10:40AM 24   that right?

     10:40AM 25   A.  I don't know where it came from.  All I know is that
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     10:40AM  1   describes what I was doing at the time.

     10:40AM  2   Q.  Okay.

     10:40AM  3   A.  It's a more convenient way to describe it.  I don't think

     10:40AM  4   I was doing anything wrong.

     10:40AM  5   Q.  That's interesting that you started doing it after Richard

     10:40AM  6   Weston mentioned it to you.

     10:40AM  7            MR. McCLANAHAN:  Object to the commentary by counsel,

     10:41AM  8   Your Honor.

     10:41AM  9            THE COURT:  Sustained.

     10:41AM 10            MR. MACON:  That's fine.  I'll move on.

     10:41AM 11   BY MR. MACON:

     10:41AM 12   Q.  And let's talk about gauze and the effect of gauze.  And,

     10:41AM 13   again, let's see what you said yesterday.  Do you remember

     10:41AM 14   that yesterday you testified that the gauze distributes the

     10:41AM 15   vacuum throughout the wound?

     10:41AM 16   A.  Yes, I do.

     10:41AM 17   Q.  Well, now, that's really not what you had said before, is

     10:41AM 18   it?

     10:41AM 19   A.  I explained that in the paper that it distributes -- I

     10:41AM 20   mean, it prevents dead space and allows -- and in doing that,

     10:41AM 21   what the understanding of that sentence would be that the

     10:41AM 22   pressure, it goes where the gauze is, and so -- if I

     10:41AM 23   interjected or exchanged a false meaning of that, I don't

     10:41AM 24   understand that.

     10:41AM 25   Q.  Okay.  Well, let's just -- Let's just see again when you
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     10:41AM  1   were asked these sorts of questions at your deposition and

     10:41AM  2   that's page 147, 11 through 13, what you describe as the

     10:41AM  3   purpose of the gauze when you were under oath before, sir.

     10:42AM  4       (Started video deposition.

     10:42AM  5   Q.  And the gauze is preventing the suction from reaching the

     10:42AM  6   wound?

     10:42AM  7   A.  Yes.  Traumatizing the wound.

     10:42AM  8       (Stopped video deposition.

     10:42AM  9   BY MR. MACON:

     10:42AM 10   Q.  Now, let's go back to -- Let's go back to the statement

     10:42AM 11   you made.

     10:42AM 12   A.  May I comment on that?

     10:42AM 13   Q.  Certainly.  You may comment as much as you want to, sir.

     10:42AM 14   A.  In that sentence, if you pull back and look at that whole

     10:42AM 15   series of questions in that exchange, the question and the

     10:42AM 16   answer just don't make any sense.  What I'm answering in that

     10:42AM 17   question is the thought that the tubing is traumatizing the

     10:42AM 18   wound, not suction.  It was -- and that was my understanding

     10:42AM 19   as I look over that testimony.

     10:42AM 20   Q.  You will --

     10:42AM 21   A.  So, it was -- it was -- it was a poorly -- a poor answer,

     10:42AM 22   but the question was not constructed in a way that I answered

     10:42AM 23   correctly I think.

     10:42AM 24   Q.  I apologize.  I do the best I can.  Do you recall we

     10:42AM 25   talked about an Adaptic -- we've already talked about Adaptic
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     10:43AM  1   here but do you recall that when you were on the stand

     10:43AM  2   yesterday you said we would have Adaptic on the granulation

     10:43AM  3   tissue?  Do you recall saying that under oath yesterday?

     10:43AM  4   A.  I remember talking about Adaptic being used in wounds but

     10:43AM  5   I -- if I misinterpreted that, I mean, misconstrued that for

     10:43AM  6   being for that time frame, that was incorrect.

     10:43AM  7   Q.  It was incorrect because, as we just have gone over, you

     10:43AM  8   didn't use Adaptic or a barrier sponge or impregnated gauze in

     10:43AM  9   1989 or 1990, did you?

     10:43AM 10   A.  No.  As I explain, that was used, and I confused the time

     10:43AM 11   period limiting it to 1985 and using it more freely later, but

     10:43AM 12   I did not use it in 1988 -- I mean, 1989, as I previously had

     10:43AM 13   stated.

     10:43AM 14   Q.  So, when you stated that yesterday, you made a mistake.

     10:43AM 15   Is that correct?

     10:43AM 16   A.  I made a mistake.

     10:44AM 17   Q.  Okay.  And let's talk about intermittent pressure.  Do you

     10:44AM 18   recall when they put up M C 4 and it talks about continuous

     10:44AM 19   and intermittent suction.  Do you remember that -- that bit of

     10:44AM 20   testimony?  That was one of your observations about continuous

     10:44AM 21   and intermittent suction.  Is that correct?

     10:44AM 22   A.  Yes.

     10:44AM 23   Q.  Well, as a matter of fact, didn't you testify that

     10:44AM 24   intermittent suction wasn't effective for us with these

     10:44AM 25   particular wounds?
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     10:44AM  1   A.  Yes, I did.

     10:44AM  2   Q.  So, putting up the observation of intermittent suction,

     10:44AM  3   that was a mistake?

     10:44AM  4   A.  No.  We -- we had observed it but we didn't find it

     10:44AM  5   effective so we preferred and I think that's stated in the

     10:44AM  6   chapter, we preferred continuous suction for these types of

     10:44AM  7   wounds.

     10:44AM  8   Q.  So, you were not trying to imply to this jury that you in

     10:44AM  9   any way used intermittent pressure successfully in 1989 or

     10:45AM 10   1990, did you?

     10:45AM 11   A.  Not for these particular types wounds.  I wasn't trying to

     10:45AM 12   convey that.  Just that we had used it and stated continuous

     10:45AM 13   suction.

     10:45AM 14   Q.  Okay.  That was one of your observations, you used it but

     10:45AM 15   you decided to discard it.

     10:45AM 16   A.  In these particular patients we decided not to use it for

     10:45AM 17   this purpose.

     10:45AM 18   Q.  And you don't -- Do you know why that demonstrative didn't

     10:45AM 19   say we observed intermittent suction, we decided not to use

     10:45AM 20   it?

     10:45AM 21   A.  Just for the limited time -- for the time I tried to get

     10:45AM 22   some of the points across about the dressing.

     10:45AM 23   Q.  I appreciate that.  Now, you have never used the Versatile

     10:45AM 24   1 pump on a patient in a hospital, have you?

     10:45AM 25   A.  No.  I don't -- I haven't used it in the hospital.
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     10:45AM  1   Q.  And you have never used any of the dressing that BlueSky

     10:45AM  2   sells, have you?

     10:45AM  3   A.  I don't use it in the hospital.  When I discharge

     10:46AM  4   patients, the home health nursing system, they use the

     10:46AM  5   Versatile 1 and the BlueSky dressing system on those patients

     10:46AM  6   but I don't personally apply it during that time period.

     10:46AM  7   Q.  Well, let me -- Let me ask you the question again.  If you

     10:46AM  8   will listen to my question and answer my question.  You've

     10:46AM  9   already said you don't use the Versatile 1 pump in the

     10:46AM 10   hospital and have you ever used any of the dressings that

     10:46AM 11   BlueSky sells?

     10:46AM 12   A.  I use the same products.  The same products I could take

     10:46AM 13   the BlueSky dressing system kit, I can go to the shelf in my

     10:46AM 14   hospital and I get the same exact materials.

     10:46AM 15   Q.  Well, now I think --

     10:46AM 16   A.  But I --

     10:46AM 17   Q.  I think you probably didn't understand my question.  Let

     10:46AM 18   me ask it to you again, I'll use the same words if you will

     10:46AM 19   listen to me.  Have you ever used the dressing kit that

     10:46AM 20   BlueSky sells.  "Yes" or "no", sir?

     10:46AM 21   A.  I have not used the dressing kit that comes out of that

     10:46AM 22   package from BlueSky.  My patients do use it.

     10:46AM 23   Q.  Well, let's now -- Let's now ask about this.  Are you

     10:47AM 24   telling this jury that you use -- you currently use

     10:47AM 25   impregnated gauze in connection with your closed suction wound
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     10:47AM  1   drainage kit?  Do you use that?

     10:47AM  2   A.  I currently use it from time-to-time, not initially, but I

     10:47AM  3   currently use it from time-to-time.

     10:47AM  4   Q.  And you didn't start using it until after 1991.  Is that

     10:47AM  5   correct?

     10:47AM  6   A.  Yes.

     10:47AM  7   Q.  Now, have you ever done any research concerning the

     10:47AM  8   Versatile 1?

     10:47AM  9   A.  I have not been asked to do any comparative studies with

     10:47AM 10   the Versatile 1.

     10:47AM 11   Q.  Again, I am real bad with my questions.  Let me try it

     10:47AM 12   again.  Have you ever done any research concerning the

     10:47AM 13   Versatile 1?

     10:47AM 14   A.  No, I have not done any research using the Versatile 1.

     10:47AM 15   Q.  You have used the KCI Wound VAC.  Correct?

     10:47AM 16   A.  Yes, I have.

     10:47AM 17   Q.  And you thought it had great utility for spinal injuries,

     10:47AM 18   correct?

     10:47AM 19   A.  I had some success with spinal injuries and I also had

     10:48AM 20   failure with the VAC on spinal injuries with hardware exposed.

     10:48AM 21   Q.  Let's talk about that.  You had over -- you used the VAC

     10:48AM 22   with over twenty patients with spinal injuries.  Correct?

     10:48AM 23   A.  Spinal or various types of wounds.  But predominantly

     10:48AM 24   spinal.

     10:48AM 25   Q.  And out of those, over twenty, you had success in all but
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     10:48AM  1   one.  Is that correct?

     10:48AM  2   A.  I don't have all the numbers, but I do recall one failure,

     10:48AM  3   yes.

     10:48AM  4   Q.  And just so the jury won't be left with the wrong

     10:48AM  5   impression, with respect to the patient that you didn't have

     10:48AM  6   good luck with, do you believe the problem was the VAC or

     10:48AM  7   rather the condition of the patient?

     10:48AM  8   A.  It was a patient with cancer and so the failure was, to

     10:48AM  9   me, was attributable to the -- the -- the status of the

     10:48AM 10   patient.

     10:48AM 11   Q.  Okay.  You aren't blaming the VAC for that?

     10:48AM 12   A.  I would like to, but, no.

     10:48AM 13   Q.  Okay.  I understand you would like to.  Do you believe

     10:49AM 14   that the VAC is effective for wound treatment if placed on the

     10:49AM 15   right type of wounds?

     10:49AM 16   A.  Yes.  I think it's -- these types of therapies are

     10:49AM 17   effective when the wound is properly debrided and the VAC is

     10:49AM 18   one of those therapies.

     10:49AM 19   Q.  Let me just ask you specifically.  Do you believe that the

     10:49AM 20   KCI Wound VAC is effective for treatment if placed on the

     10:49AM 21   right type of wound?

     10:49AM 22   A.  Yes.  I think I answered that.

     10:49AM 23   Q.  Do you believe that the KCI Wound VAC is effective if the

     10:49AM 24   wound has been properly managed before the VAC is placed on

     10:49AM 25   it?
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     10:49AM  1   A.  Yes.  It's a good system.  I -- I've used it and I -- I

     10:49AM  2   think it's effective.  I have no problem with the VAC, as I

     10:49AM  3   previously have stated.

     10:49AM  4   Q.  Have you no complaints whatsoever about the VAC if used

     10:49AM  5   according to the instructions?

     10:49AM  6   A.  Unfortunately, what my experience is not everyone knows

     10:49AM  7   how to use it correctly or -- or are not really educated in

     10:50AM  8   the field of wound care and that's my only problem with this

     10:50AM  9   type of therapy.

     10:50AM 10   Q.  But if you use the KCI Wound VAC according to the

     10:50AM 11   instructions, it works well, as far as you're concerned?

     10:50AM 12   A.  Yes.

     10:50AM 13   Q.  And you believe that KCI Wound VAC makes an important

     10:50AM 14   contribution to the treatment of wounds?

     10:50AM 15   A.  I think putting together a system like this, marketing it

     10:50AM 16   well, educating the public is a good thing.  I have no

     10:50AM 17   problems with that.  I think -- I commend them on that.

     10:50AM 18   Q.  You believe more patients are receiving good wound care

     10:50AM 19   because of the awareness that Dr. Argenta and Kinetic Concepts

     10:50AM 20   brought to the wound care industry?

     10:50AM 21   A.  As I said, I think one -- one of the problems in me trying

     10:50AM 22   to get this to the public and educating in my own circle of

     10:50AM 23   influence was trying to change the thinking and it's very

     10:50AM 24   difficult, so I commend KCI for being able to educate the

     10:50AM 25   public in that regard.  Yes.
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     10:51AM  1            MR. MACON:  Your Honor, I'm about to skip to another

     10:51AM  2   subject.  If you are going to give another break around right

     10:51AM  3   now --

     10:51AM  4            THE COURT:  It's fine, but I just want the make sure

     10:51AM  5   our timing is okay.

     10:51AM  6            MR. MACON:  The timing's still fine.

     10:51AM  7            THE COURT:  Can you take a ten minute break?

     10:51AM  8            MR. MACON:  I can take a ten minute break, Your

     10:51AM  9   Honor.

     10:51AM 10            THE COURT:  Now, if you take a ten minute break, will

     10:51AM 11   there be any time left until the noon hour?

     10:51AM 12            MR. MACON:  I will attempt -- Mr. Partridge has been

     10:51AM 13   courteous to me and I will attempt to leave time, Your Honor.

     10:51AM 14            THE COURT:  You both have been courteous.  We will

     10:51AM 15   try to reserve you about five minutes or so, Mr. Partridge.

     10:51AM 16            MR. PARTRIDGE:   Thank you, Your Honor.

     10:51AM 17            THE COURT:  Thank you very much, ladies and

     10:51AM 18   gentlemen.  All rise for the jury.  All rise for the jury and,

     10:51AM 19   Mr. Ramirez, please lead this good jury out.  And we'll come

     10:51AM 20   back at 11:00 o'clock, Daniel.

     10:51AM 21       (Jury out.)

     10:52AM 22            THE COURT:  Thank you, Doctor, you can go ahead and

     10:52AM 23   step down.  Thank you so much.  Okay.  Thank you, ladies and

     10:52AM 24   gentlemen.

     10:52AM 25       (Recess.)
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     11:01AM  1            THE COURT:  Thank you so much, ladies and gentlemen.

     11:01AM  2   Please be seated.  Dr. Chariker, welcome back.  And,

     11:01AM  3   Mr. Macon, thank you.

     11:01AM  4            MR. MACON:  Thank you.

     11:01AM  5   BY MR. MACON:

     11:01AM  6   Q.  Dr. Chariker, I'd like to just -- just understand some

     11:01AM  7   differences between you and Dr. Argenta.  On the type of

     11:01AM  8   practice, you weren't here, but you're aware that Dr. Argenta

     11:01AM  9   is -- doesn't enjoy doing plastic surgery, breast

     11:01AM 10   augmentations, face lifts, that sort of thing.  You

     11:01AM 11   understand, that don't you?

     11:01AM 12   A.  I have no knowledge of that, sir.

     11:01AM 13   Q.  Okay.  Well, the jury -- the jury's heard that and they'll

     11:01AM 14   remember what they remember.  Let's -- you're source of income

     11:01AM 15   is a company called the Aesthetic Plastic Surgery Institute.

     11:02AM 16   Is that correct?

     11:02AM 17   A.  That is the name of our -- that was the former name of our

     11:02AM 18   surgery center.

     11:02AM 19   Q.  And that --

     11:02AM 20   A.  That's not our primary source of income.

     11:02AM 21   Q.  Well, that's -- Aesthetic.  Let's -- Let's go to that

     11:02AM 22   website.

     11:02AM 23            MS. GULDE:  This is P-391.

     11:02AM 24            MR. MACON:  I'm sorry.  P-391.

     11:02AM 25            THE COURT:  Thank you.
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     11:02AM  1            MR. MACON:  Thank you, Ms. Gulde.  Another save.

     11:02AM  2   BY MR. MACON:

     11:02AM  3   Q.  Do you recognize this as your website?

     11:02AM  4   A.  That's my old website, yes, sir.

     11:02AM  5   Q.  And when you say old website, how long has this been this

     11:02AM  6   hasn't been your website?

     11:02AM  7   A.  I think that -- I don't look it at it very often.  I think

     11:02AM  8   it's been a couple of -- a year or so.

     11:02AM  9   Q.  Would it surprise you to know this is still your website?

     11:02AM 10   A.  Is it still?

     11:02AM 11   Q.  "Aesthetic" means make pretty?

     11:03AM 12   A.  It has to do with the appearance of people.  There is

     11:03AM 13   nothing wrong with focusing on the appearance of patients

     11:03AM 14   and --

     11:03AM 15   Q.  Absolutely not.  And you are creating beauty.  Is that

     11:03AM 16   what it says?  Is that what you do is create beauty?

     11:03AM 17   A.  Yes.  If I may explain this website, it's entirely built

     11:03AM 18   around cosmetic surgery and I don't try to shy away from that.

     11:03AM 19   That is just one component of our marketing.  The other part

     11:03AM 20   of our marketing, reconstruction and other components, we just

     11:03AM 21   don't have the market for it.  I am overflowing with patients

     11:03AM 22   in that area.

     11:03AM 23   Q.  So, you're trying to build -- you're marketing more

     11:03AM 24   actively for cosmetic surgery because you don't have as much

     11:03AM 25   of it?  Is that what you're telling me?
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     11:03AM  1   A.  I just want to maintain that part of my practice.  I have

     11:03AM  2   a -- as I explained, I have a broad scope of practice and it

     11:03AM  3   has been that way for the past five years.

     11:03AM  4   Q.  Okay.  I didn't -- I didn't want you to leave the wrong

     11:03AM  5   impression.  In this -- in your marketing, you push your skin

     11:04AM  6   care, providing Botox, providing face lifts, that sort of

     11:04AM  7   thing?

     11:04AM  8   A.  These are just other treatments that we provide for our

     11:04AM  9   patients, yes.

     11:04AM 10   Q.  And chemical peels, that sort of thing?

     11:04AM 11   A.  Yes.

     11:04AM 12   Q.  Okay.  And these -- these are -- these are generally

     11:04AM 13   elective surgery, people put -- what people with a little bit

     11:04AM 14   of money can spend their money on if they want to look better?

     11:04AM 15   A.  Yes.  These are elective procedures, just like cleft lip

     11:04AM 16   and pallet cases, they are elective procedures, just like a

     11:04AM 17   lot of other reconstructive procedures.  They are elective.

     11:04AM 18   Q.  Dr. Chariker, are you telling this jury breast

     11:04AM 19   augmentation or a face lift is the same thing as fixing a

     11:04AM 20   cleft pallet?

     11:04AM 21   A.  You are telling me -- You mentioned elective.  We

     11:04AM 22   electively repair them.

     11:04AM 23   Q.  Let's go to another -- You do cosmetic procedures and

     11:04AM 24   that's face lifts, neck lifts, liposuction injection.  And

     11:05AM 25   that's a big part of your practice, too, isn't it?
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     11:05AM  1   A.  No, sir.  It's a small part of my practice.

     11:05AM  2   Q.  This is part that you're trying to grow?

     11:05AM  3   A.  I'm just trying to maintain it, yes.

     11:05AM  4   Q.  Including a brow lift.  Is that where you move your

     11:05AM  5   eyebrows up some?

     11:05AM  6   A.  Sometimes because of tosis, that's a procedure that we do

     11:05AM  7   to try to open up the eyes and support it and that's a visual

     11:05AM  8   field problem that we often do, too.

     11:05AM  9   Q.  Okay.  And then if we go to the -- to the next section,

     11:05AM 10   it's called breast procedures.  I'm not going to show the

     11:05AM 11   pictures here.  This are not G rated.  But you are into

     11:05AM 12   augmentation, lifting, reduction?

     11:05AM 13   A.  Yes.  I have a -- I do a large number of breast reductions

     11:05AM 14   in my practice and I always have and those are for functional

     11:05AM 15   problems with women.

     11:05AM 16   Q.  I understand that.  You listed that fourth though.  You

     11:05AM 17   list augmentation.  That's adding on.  Correct?

     11:05AM 18   A.  That's the most common procedure performed in plastic

     11:06AM 19   surgery.

     11:06AM 20   Q.  Okay.  Okay.  And then -- Let's go to another one.

     11:06AM 21   Cosmetic endoscopic brow lift.  That's -- just -- just showing

     11:06AM 22   how you can improve somebody's look, correct?

     11:06AM 23   A.  This particular patient has congenital brow tosis, as you

     11:06AM 24   can see.  She is a very young woman.

     11:06AM 25   Q.  I appreciate that.  And you are trying to expand or trying
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     11:06AM  1   to maintain that part of your -- of your practice.  Now,

     11:06AM  2   next --

     11:06AM  3   A.  Yes.  Do you have any other -- other advertisements that I

     11:06AM  4   have?

     11:06AM  5   Q.  Yes, sir.  But a lot of them, like I say, were pictures of

     11:06AM  6   women showing their breasts and I didn't think that was

     11:06AM  7   proper.

     11:06AM  8   A.  I mean in any other modality?

     11:06AM  9   Q.  Yes, sir.  Yes, sir.  We've got a lot of them.  There are

     11:06AM 10   page-after-page of additional --

     11:06AM 11   A.  Off the website, right?

     11:06AM 12   Q.  Yes, sir.  What you advertise.

     11:06AM 13   A.  But nowhere else?

     11:06AM 14   Q.  Sir, that's the only place I knew to look.  You didn't

     11:06AM 15   send me a brochure.  I'm sorry.  We also -- I probably need

     11:06AM 16   one and I appreciate it.  You wouldn't be the first to notice.

     11:07AM 17   Let's -- Let's talk about -- Let's talk about the relative

     11:07AM 18   experience.  You're aware that Dr. Argenta was twenty-two --

     11:07AM 19   had been practicing medicine for over twenty-two years when he

     11:07AM 20   came up with the invention that led to his patents?

     11:07AM 21   A.  I wasn't aware of that, but what I was aware of when I

     11:07AM 22   visited him back in '84-'85, that he wasn't performing any

     11:07AM 23   wound care on the most severe patients at the University of

     11:07AM 24   Michigan.  That was an interesting observation for me.

     11:07AM 25   Q.  Certainly.  Being as that wasn't the question I asked you,
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     11:07AM  1   I do appreciate you making these observations.  If we could

     11:07AM  2   start to move on.  And at the time you made your -- had your

     11:07AM  3   revelation, you were just recently out of medical school and

     11:07AM  4   was not -- were not being allowed the full privileges of a

     11:07AM  5   doctor in a hospital.  You couldn't have patients.  Correct?

     11:07AM  6   A.  I had responsibility for patients but I, again, I was

     11:08AM  7   overseen by an attending surgeon.  That's part of the process.

     11:08AM  8   Q.  And you know that when Dr. Argenta worked on his

     11:08AM  9   invention, his -- the problem he was addressing was chronic

     11:08AM 10   wounds that wouldn't heal.  You know that's what he was doing?

     11:08AM 11   A.  Yes, I understand that.

     11:08AM 12   Q.  Well, you understand that because, as a matter of fact,

     11:08AM 13   you went and personally researched Dr. Argenta's patents,

     11:08AM 14   didn't you?

     11:08AM 15   A.  Yes.  I looked at his patents, yes.

     11:08AM 16   Q.  In fact, you were looking to see if you could set it aside

     11:08AM 17   and get your own name there, correct?

     11:08AM 18   A.  No.  I wanted to explore what exactly the patent was about

     11:08AM 19   and I heard someone talk about my name involved with a patent.

     11:08AM 20   Q.  As a matter of fact, you know that Dr. Argenta listed your

     11:08AM 21   1989 article to the Patent Office and the Patent Office

     11:08AM 22   reviewed the article.  You knew that, didn't you?

     11:08AM 23   A.  I'm not sure how it came to be in that way, but I'm aware

     11:08AM 24   of that, yes.

     11:08AM 25   Q.  And that they considered it before they issued Dr. Argenta
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     11:09AM  1   the patents.  You understand that, don't you?

     11:09AM  2   A.  Yes.  That's correct.

     11:09AM  3   Q.  And then do you recall that when you were describing it

     11:09AM  4   that your -- the purpose that you were attacking or addressing

     11:09AM  5   was to divert the stream of that effluent so it would stop the

     11:09AM  6   destruction -- destructive nature of the fistula effluent.  Do

     11:09AM  7   you recall saying that?

     11:09AM  8   A.  I said that this is a paper about wounds complicated by

     11:09AM  9   fistulas and one part of that treatment that is very important

     11:09AM 10   is to remove that effluent.  Yes.

     11:09AM 11   Q.  Sir, -- Sir, let me ask the question again.  Do you recall

     11:09AM 12   saying that you were addressing the problem of diverting the

     11:09AM 13   stream so it would stop the destructive nature of the fistula

     11:09AM 14   effluent?

     11:09AM 15   A.  That is one thing -- one statement made in that paper.

     11:09AM 16   Q.  Was that a correct statement?

     11:09AM 17   A.  That was a correct statement.

     11:09AM 18   Q.  Okay.  Then are you aware from reading Dr. Argenta's

     11:09AM 19   patents that he went to the University Hospital and said this

     11:10AM 20   is experimental use, we're doing something brand new, we're

     11:10AM 21   doing something that has never been done before and he got

     11:10AM 22   permission because if you are doing something that hasn't been

     11:10AM 23   done before you need permission from a hospital to work on

     11:10AM 24   patients.  Do you recall that?

     11:10AM 25   A.  For procedures to be done on -- as -- it's my
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     11:10AM  1   understanding procedures -- new procedures require that.

     11:10AM  2   Q.  And because Dr. Argenta was doing a new procedure, he had

     11:10AM  3   to go through the procedure -- had had to go through the

     11:10AM  4   administrative task to apply for experimental use.  Do you

     11:10AM  5   recall that?

     11:10AM  6   A.  That would -- I don't know that, but that would be an

     11:10AM  7   appropriate chain.

     11:10AM  8   Q.  And, as a matter of fact, Spartanburg Regional Hospital

     11:10AM  9   had procedures in place that required that if you were doing

     11:10AM 10   something new or if you were doing something that hadn't been

     11:10AM 11   done before that before you do it on a patient you had to go

     11:10AM 12   and apply to that office.  You recall that, don't you?

     11:10AM 13   A.  I don't know that there's an actual application process,

     11:11AM 14   but what I do know is that my attending who was on that

     11:11AM 15   committee, research committee at out hospital at the time, was

     11:11AM 16   fully aware of what was going on and signed off on it, and

     11:11AM 17   I -- whatever happened beyond that, I don't know.  But as far

     11:11AM 18   as we know, we were following -- we would follow the letter of

     11:11AM 19   the law about research in our hospital.

     11:11AM 20   Q.  Let's see what you said when you were asked that question

     11:11AM 21   before.  This is page 171, line 6 through 173, line 12.

     11:11AM 22       (Started video deposition.

     11:11AM 23   BY MR. MACON:

     11:11AM 24   Q.  Do you understand that under the regulations of

     11:11AM 25   Spartanburg Regional Hospital in 1989 that any experimental
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     11:11AM  1   use had to be specifically approved in writing by the Board of

     11:11AM  2   Surgeons and approved then by the vice-president of hospitals?

     11:11AM  3   A.  Yes, I did.

     11:11AM  4   Q.  And although you understood that any experimental use had

     11:12AM  5   to be approved in writing, you did not obtain any such

     11:12AM  6   approval from the Board of Surgeons at Spartanburg Hospital,

     11:12AM  7   did you?

     11:12AM  8   A.  I did not specifically do that.

     11:12AM  9   Q.  Would it surprise you that there is no record of --

     11:12AM 10            MR. PARTRIDGE:  Objection.

     11:12AM 11   BY MR. MACON:

     11:12AM 12   Q.  By the board of --

     11:12AM 13       (Stopped video deposition.

     11:12AM 14            MR. MACON:  Stop.  Stop.  Do you want me to stop

     11:12AM 15   right there?

     11:12AM 16            MR. PARTRIDGE:  Yes.  You actually did not give the

     11:12AM 17   answer to the question at the top of page 172.

     11:12AM 18            MS. GULDE:  Is there an objection, Mr. Partridge?

     11:12AM 19            MR. PARTRIDGE:  There was the objection to form and

     11:12AM 20   the answer was given to that question at the top of page 172.

     11:12AM 21   You did not put the answer in.

     11:12AM 22            MR. MACON:  Why don't we just do the first Q and

     11:12AM 23   As --

     11:12AM 24            MR. PARTRIDGE:  It's out now, Your Honor.  The jury

     11:12AM 25   ought to hear his answer --
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     11:12AM  1            MR. MACON:  That's fine.  Let's see what -- Let's see

     11:12AM  2   what the objection --

     11:12AM  3            THE COURT:  I, of course, don't know what the

     11:12AM  4   situation is.

     11:12AM  5            MR. PARTRIDGE:  May we approach, Your Honor?

     11:12AM  6            THE COURT:  You can approach or you can talk right

     11:12AM  7   there and see if you can reach an agreement on this.

     11:13AM  8       (Off-the-record discussion between counsel.)

     11:13AM  9            THE COURT:  Okay.

     11:13AM 10            MR. MACON:  This is the lawyer from Medela making an

     11:13AM 11   objection.

     11:13AM 12            THE COURT:  Okay.  Ladies and gentlemen, during

     11:13AM 13   depositions lawyers will often make objections to form and so

     11:13AM 14   forth and then if there's a problem in the trial, then I can

     11:13AM 15   deal with those objections to form.  I think both lawyers

     11:13AM 16   agree there's no problem with the objection to form and we

     11:13AM 17   will just hear the whole testimony.

     11:13AM 18            MR. McCLANAHAN:  Do you know you're live on the

     11:13AM 19   screen whatever you're doing, Trevor?

     11:14AM 20       (Off-the-record discussion between counsel.)

     11:14AM 21            MR. MACON:  We're done.

     11:14AM 22            THE COURT:  Okay.  Another -- another good job by the

     11:14AM 23   lawyers trying to work through this difficulty.  So, if we

     11:14AM 24   could ask our good friend, Mr. Brock -- do you understand

     11:14AM 25   what's being done here, Mr. Brock?
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     11:14AM  1            MS. GULDE:  Trevor, we're going to do 171 line 6 and

     11:14AM  2   play it straight through 173 line 12.  It's okay in this

     11:14AM  3   instance to play the objection.

     11:14AM  4            MR. PARTRIDGE:  Your Honor, there are a couple of

     11:14AM  5   objections to form in there.  I don't see anything that's

     11:14AM  6   problematical.

     11:14AM  7            THE COURT:  And I told the jury it's the normal

     11:14AM  8   process at a deposition to make objections to form.  Since we

     11:14AM  9   don't have a problem --

     11:14AM 10            MR. MACON:  There's no problem.

     11:14AM 11            THE COURT:  -- with this, we'll just go through the

     11:14AM 12   whole deposition excerpt.

     11:14AM 13            MR. MACON:  Good luck, Trevor.

     11:15AM 14       (Started video deposition.

     11:15AM 15   BY MR. MACON:

     11:15AM 16   Q.  Do you understand that under the regulations of

     11:15AM 17   Spartanburg Regional Hospital in 1989 that any experimental

     11:15AM 18   use had to be specifically approved in writing by the Board of

     11:15AM 19   Surgeons and approved then by the vice-president of hospitals?

     11:15AM 20            ATTORNEY AT DEPOSITION:  Object to form.  Objection.

     11:15AM 21   Q.  Do you understand, that, sir?

     11:15AM 22            ATTORNEY AT DEPOSITION:  Objection.

     11:15AM 23   Q.  Is the answer yes?

     11:15AM 24            ATTORNEY AT DEPOSITION:  Hold on.  Let me make my

     11:15AM 25   objection.
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     11:15AM  1            MR. MACON:  He's nodding.  I want to get --

     11:15AM  2   Q.  Would you answer verbally?  Did you understand that?

     11:15AM  3   A.  Yes, I did.

     11:15AM  4            ATTORNEY AT DEPOSITION:  I want to make an objection

     11:15AM  5   before he answers.  Objection, the question assumes facts not

     11:15AM  6   in evidence.

     11:15AM  7   Q.  And although you understood that any experimental use had

     11:15AM  8   to be approved in writing, you did not obtain any such

     11:16AM  9   approval in the board of surgeons at Spartanberg Hospital, did

     11:16AM 10   you?

     11:16AM 11            ATTORNEY AT DEPOSITION:  Object to form.

     11:16AM 12   A.  Again, this was not experimental in the sense of -- in the

     11:16AM 13   sense of trying to do a prospective randomized study.  It was

     11:16AM 14   a way to collect the effluent from patients and manage these

     11:16AM 15   wounds.  And so, that was a process that was going on in the

     11:16AM 16   hospitals all over the country.

     11:16AM 17            MR. MACON:  Objection.  Non-responsive.

     11:16AM 18   Q.  Although you thought your technique was revolutionary, did

     11:16AM 19   you obtain the specific approval of the Board of Surgeons that

     11:16AM 20   was required for any experimental use?

     11:16AM 21            ATTORNEY AT DEPOSITION:  Object to the form.

     11:16AM 22            ATTORNEY AT DEPOSITION:  Objection.  Vague.

     11:16AM 23   A.  I was a second year resident.  I wasn't aware of that

     11:16AM 24   detail at the time.

     11:16AM 25            MR. MACON:  Objection.  Non-responsive.
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     11:16AM  1   Q.  Did you obtain the approval that was required for any

     11:16AM  2   experimental use?

     11:17AM  3            ATTORNEY AT DEPOSITION:  Object to form.

     11:17AM  4   A.  Again, I'm not sure if that was obtained at that time by

     11:17AM  5   Katherine Jeter or -- but I did not specifically do that.

     11:17AM  6   Q.  And you don't -- Well, would it surprise you that there's

     11:17AM  7   no record that you ever obtained -- Would it surprise you that

     11:17AM  8   there's no record that approval was never -- I'll start this

     11:17AM  9   one more time.  Would it surprise you that there is no record

     11:17AM 10   of approval by the Board of Surgeons for any experimental use

     11:17AM 11   by you or Dr. Bottsford in this year?

     11:17AM 12            ATTORNEY AT DEPOSITION:  Object to form.

     11:17AM 13   A.  No, it wouldn't surprise me.

     11:17AM 14       (Stopped video deposition.

     11:17AM 15            MR. MACON:  Except for the incompetent lawyer, it was

     11:17AM 16   okay.

     11:17AM 17   BY MR. MACON:

     11:17AM 18   Q.  Okay.  So, you didn't get the approval, you don't know to

     11:17AM 19   your knowledge no one else got the approval for experimental

     11:17AM 20   use.  Is that correct?

     11:17AM 21   A.  No.  My only knowledge of that was that my attending

     11:17AM 22   surgeon was part of that loop and he was aware of it and

     11:18AM 23   that's what we did.

     11:18AM 24   Q.  And that wasn't the answer you gave.  The jury's heard the

     11:18AM 25   answer you gave.  Are you telling the truth when you gave the
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     11:18AM  1   answer?

     11:18AM  2   A.  No, I -- I know they know the answer I gave.  I'm just

     11:18AM  3   qualifying it.

     11:18AM  4   Q.  Let's talk about the time you spent developing that.  From

     11:18AM  5   reading Dr. Argenta's patents, you know that he and

     11:18AM  6   Dr. Morykwas spent over three years developing prototypes,

     11:18AM  7   dealing with various pressures, dealing with types of

     11:18AM  8   dressings.  You know they spent about three years -- over

     11:18AM  9   three years doing that, don't you?

     11:18AM 10   A.  Yes.  I read through their patent and I could see the

     11:18AM 11   configuration of materials they were using and it was very

     11:18AM 12   interesting to read in terms of history of taking the similar

     11:18AM 13   things off the shelf that I was using and putting them

     11:18AM 14   together and using them in the same way.

     11:18AM 15   Q.  And your -- you -- your claim is that, boom, it just

     11:19AM 16   happened.  Just immediately you had the invention.  Is that --

     11:19AM 17   is that what you -- is that what you said?

     11:19AM 18   A.  It -- the vacuum effect is just -- it's an impressive

     11:19AM 19   thing when it first happens --

     11:19AM 20   Q.  So, it took you a second and it took them over three years

     11:19AM 21   of working and calculating.  Is that right?

     11:19AM 22   A.  No, it's -- No, it's not my understanding that it took

     11:19AM 23   them three years to come up with that simple dressing like I

     11:19AM 24   demonstrated.

     11:19AM 25   Q.  Now, would --
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     11:19AM  1   A.  It was my understanding they took three years to develop

     11:19AM  2   it, yes.

     11:19AM  3   Q.  And it was over three years from the time that they had

     11:19AM  4   the original concept to the time that they had a product that

     11:19AM  5   they believed was in the place that could be patented.  You

     11:19AM  6   understand that?

     11:19AM  7   A.  Yes.  I understand they had five animal models, -- five

     11:19AM  8   animals that they demonstrated on.  Not a very good number to

     11:19AM  9   have, but I do understand that.

     11:19AM 10   Q.  Okay.  And I'm sorry.  Did -- What animal studies did you

     11:20AM 11   do?  I didn't -- All I read about you were the fistulas.  Were

     11:20AM 12   their any published studies that you did anything other than

     11:20AM 13   fistulas?

     11:20AM 14   A.  No.  As I stated in my paper and it reads in my paper we

     11:20AM 15   took care of fistula complicating wounds and there were no

     11:20AM 16   animal studies.  We didn't see this as experimental.

     11:20AM 17   Q.  And there were no -- no publications or anything other

     11:20AM 18   than those seven fistulas.  Correct?

     11:20AM 19   A.  I just want the make it clear to the jury this is a

     11:20AM 20   retrospective study.  We went back and looked at -- looked at

     11:20AM 21   what we did carefully over the preceding two or three years

     11:20AM 22   with those seven patients.  It is what it is.

     11:20AM 23   Q.  Thank you.  And you know that Dr. Argenta and Dr. Morykwas

     11:20AM 24   were involved in developing the commercial product.  Correct?

     11:20AM 25   A.  I know that now, yes.
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     11:20AM  1   Q.  And you've -- You did nothing to develop a commercial

     11:20AM  2   product.  Correct?

     11:20AM  3   A.  My interest in these patients is trying to help the

     11:20AM  4   patients heal.  I had no interest in trying to make extra

     11:20AM  5   money on this or anything so that was not my interest at the

     11:21AM  6   time, so the answer is no.

     11:21AM  7   Q.  They obtained patents.  You didn't obtain any patents.

     11:21AM  8   Correct?

     11:21AM  9   A.  That's correct.

     11:21AM 10   Q.  And let's talk about recognition by the medical community.

     11:21AM 11   Are you aware that there are several hundred medical articles,

     11:21AM 12   many of them peer reviewed, that talk about the invention of

     11:21AM 13   Dr. Argenta in a very positive way?

     11:21AM 14   A.  Yes.  That made reference article back in 1997 was the

     11:21AM 15   introduction to that.

     11:21AM 16   Q.  And -- are you aware of any articles that talked about

     11:21AM 17   your system and mentioned you by name other than the article

     11:21AM 18   and the book chapter that you wrote?

     11:21AM 19   A.  No.  That has not been put out.

     11:21AM 20   Q.  From 1990 up until 2002 when you met Richard Weston, did

     11:22AM 21   anyone in the medical profession cite to your invention?

     11:22AM 22   A.  Not to my -- Well, there were some nursing journals early

     11:22AM 23   on, but that was back in the early 90s.  In fact, that's my

     11:22AM 24   only recollection of that.

     11:22AM 25   Q.  Have you received any honors from any group or any
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     11:22AM  1   recognition from any group concerning negative pressure wound

     11:22AM  2   therapy?

     11:22AM  3   A.  No, I have not.

     11:22AM  4   Q.  Has anyone, other than Richard Weston, recognized you as

     11:22AM  5   one of the founders of negative pressure wound therapy?

     11:22AM  6   A.  Not to my knowledge, no.

     11:22AM  7   Q.  Have you received any recognition for medical work in

     11:22AM  8   negative pressure therapy from anyone other than BlueSky?

     11:22AM  9   A.  I have not been recognized in negative pressure therapy.

     11:22AM 10   Q.  In -- following -- Following up on what you've done in

     11:23AM 11   negative pressure wound therapy, wasn't it Richard Weston who

     11:23AM 12   first suggested that you were the inventor of negative

     11:23AM 13   pressure therapy?

     11:23AM 14   A.  My understanding of the invention, the configuration of

     11:23AM 15   how its put together now, as I look through history, was --

     11:23AM 16   along what I had put together before the patent had been put

     11:23AM 17   together, so it's my understanding that the Kremlin Papers,

     11:23AM 18   which are a group of papers talking about negative or vacuum

     11:23AM 19   therapy really identified and carefully laid out the

     11:23AM 20   components of this treatment, but the configuration of the

     11:23AM 21   dressing is very similar to -- to what I put together, which

     11:23AM 22   is an occlusive dressing, intervening material, absorbent

     11:24AM 23   material, and a suction system.  But I don't know about

     11:24AM 24   invention.

     11:24AM 25   Q.  Dr. Chariker, that really wasn't the question I asked you.
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     11:24AM  1   Listen to the question and see if you can answer the question

     11:24AM  2   I asked you.  Isn't it true that it was Richard Weston who

     11:24AM  3   suggested to you that negative pressure therapy was invented

     11:24AM  4   by you?

     11:24AM  5   A.  I think that was stated in some of his papers, in some of

     11:24AM  6   his advertisements, yes.

     11:24AM  7   Q.  Well, let's -- Let's see if that's the only way you know

     11:24AM  8   it.  Let's show P-320.

     11:24AM  9            THE COURT:  This is P-320?

     11:24AM 10            MR. MACON:  Yes, Your Honor.

     11:24AM 11            THE COURT:  Thank you.

     11:24AM 12   BY MR. MACON:

     11:24AM 13   Q.  And do you see that this is an e-mail that you sent to

     11:24AM 14   Katherine Jeter in April of 2003?

     11:24AM 15   A.  Yes.

     11:24AM 16   Q.  Is the answer "yes," sir?

     11:25AM 17   A.  Yes.

     11:25AM 18   Q.  Okay.  And did you write to Ms. Jeter, "Katherine, I would

     11:25AM 19   like to call you regarding this.  The whole kit thing is

     11:25AM 20   propagated by a company in California called BlueSky.  The

     11:25AM 21   president of the company approached me and has explored the

     11:25AM 22   legal aspects of this.  He thinks that negative pressure

     11:25AM 23   therapy concept is from our paper."  Now, when you're writing

     11:25AM 24   Ms. Jeter, were you being straight with her?  Did Mr. Weston

     11:25AM 25   approach you?
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     11:25AM  1   A.  To the best of of my recollection, yes.

     11:25AM  2   Q.  And did when Mr. Weston approach you, did he tell you that

     11:25AM  3   he believed that this negative pressure thing came from your

     11:25AM  4   paper?

     11:25AM  5   A.  That was his conclusion.

     11:25AM  6   Q.  And prior to this time had you ever referred to what you

     11:25AM  7   had done as negative pressure?

     11:25AM  8   A.  Not in public.  I just recognized that it was a vacuum

     11:25AM  9   dressing.

     11:25AM 10   Q.  And prior to the time Richard Weston approached you and

     11:26AM 11   told you that you were -- that you created this negative

     11:26AM 12   pressure, had you ever told someone or had you ever written a

     11:26AM 13   letter, sent an e-mail that said, I'm the inventor.  KCI, I'm

     11:26AM 14   the inventor of this thing.  Did you ever do that?

     11:26AM 15   A.  No, I did not do that.

     11:26AM 16   Q.  And then you say to Katherine Jeter, "I hope this does not

     11:26AM 17   inflame you."  You were concerned that Ms. Jeter would be

     11:26AM 18   inflamed by Mr. Weston's claim, weren't you?

     11:26AM 19   A.  I'm not exactly sure what that e-mail meant at that time.

     11:26AM 20   Q.  This is e-mail you sent.  Correct?

     11:26AM 21   A.  Evidently so, yes.

     11:26AM 22   Q.  Now, you seem to have perfect memory of what happened in

     11:26AM 23   1987 but you don't remember what happened in 2003?

     11:26AM 24   A.  I'll try to read it and --

     11:26AM 25   Q.  Please do.
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     11:26AM  1   A.  And -- (Witness reading to himself.)  I think it may be

     11:27AM  2   attributing this to me as opposed to her is what this

     11:27AM  3   information is about.  I feel it was attributed to me is my

     11:27AM  4   conclusion.

     11:27AM  5   Q.  Well, it says, "I hope this does not inflame you,"

     11:27AM  6   referring to Ms. Jeter?

     11:27AM  7   A.  Yes.

     11:27AM  8   Q.  Well, and, as a matter of fact, you found out that

     11:27AM  9   Mr. Weston did have communication with Ms. Jeter and this did

     11:27AM 10   upset her, didn't it?

     11:27AM 11   A.  I think it did, yes.

     11:27AM 12   Q.  Let's show Plaintiff's Exhibit 121.  Is this an e-mail

     11:27AM 13   that you received just a month later from Mr. Richard Weston?

     11:28AM 14   A.  Yes.  It's an e-mail from Mr. Weston.

     11:28AM 15   Q.  And, obviously, you and Mr. Weston had talked by this time

     11:28AM 16   and he was telling you about the -- "gaining a lot of interest

     11:28AM 17   in our products."  Do you see that?

     11:28AM 18   A.  Yes.

     11:28AM 19   Q.  And right here he said it would be very helpful to have a

     11:28AM 20   study with a pump using the dressing kits.  I wonder if you

     11:28AM 21   made any progress with the groups you mentioned.  So, you were

     11:28AM 22   talking about Mr. Weston about being involved with tests for

     11:28AM 23   this product.  Right?

     11:28AM 24   A.  Yes.  He was talking about that.

     11:28AM 25   Q.  And then the second paragraph also, Mr. Weston is saying
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     11:28AM  1   to you, "Also, I felt that we should contact Ms. Jeter as it

     11:28AM  2   sounds that she was a bit upset with our approach and we

     11:28AM  3   certainly do not want that."  Do you recall that Ms. Jeter was

     11:29AM  4   upset that this company was using her name and your name on a

     11:29AM  5   product that she had had no input?

     11:29AM  6            MR. McCLANAHAN:  Excuse me, Your Honor.

     11:29AM  7            THE COURT:  Excuse me.

     11:29AM  8            MR. McCLANAHAN:  I object to the compound nature --

     11:29AM  9            MR. MACON:  That's fine.

     11:29AM 10            MR. McCLANAHAN:  He said "using your name" and her

     11:29AM 11   name.  I don't think it's been established what name was being

     11:29AM 12   used when this conversation occurred with Dr. Chariker.

     11:29AM 13            THE COURT:  Okay.  If you will repeat the question.

     11:29AM 14            MR. MACON:  That's a fair -- a fair statement.

     11:29AM 15   BY MR. MACON:

     11:29AM 16   Q.  Do you recall that Ms. Jeter was upset that BlueSky was

     11:29AM 17   proposing using her name on a product she had no input on?

     11:29AM 18   A.  My understanding of this e-mail, to the best of my

     11:29AM 19   recollection, is that she may have been upset whether it was

     11:29AM 20   regarding just my name being put on it or both of our names.

     11:29AM 21   I -- I don't remember beyond that about the naming it and I'm

     11:29AM 22   not exactly sure all the implications of this e-mail, so

     11:29AM 23   it's -- it's vague to me.

     11:30AM 24   Q.  Well, and it said if you see it -- "if you have her

     11:30AM 25   address or phone number, that would be great, so that we can
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     11:30AM  1   let her know the rational behind our decisions and then

     11:30AM  2   hopefully we can establish your group as the true inventors."

     11:30AM  3   And isn't it true that Richard Weston contacted you saying

     11:30AM  4   that he was going to establish you and Ms. Jeter as the true

     11:30AM  5   inventors of the VAC?

     11:30AM  6   A.  I think that -- it was an intention to try to establish

     11:30AM  7   that we had done this first.

     11:30AM  8   Q.  And, as a matter of fact, you talked to Richard Weston

     11:30AM  9   about the possibility of getting stock or getting some money

     11:30AM 10   or getting royalties out of the BlueSky product, didn't you?

     11:30AM 11   A.  To the best of my recollection in that conversation,

     11:30AM 12   Mr. Weston talked to me about putting Katherine and myself on

     11:30AM 13   their medical board.  I do not have a recall about any money,

     11:30AM 14   any contracts, any royalties in that regard.

     11:31AM 15   Q.  Did -- Did Richard Weston discuss some form of

     11:31AM 16   compensation being paid to you in connection with BlueSky?

     11:31AM 17   A.  To the best of my recollection, it's just what I stated,

     11:31AM 18   that he would put us on a board and whether that -- he talked

     11:31AM 19   about compensation or not, I would assume it would -- there

     11:31AM 20   would be some compensation, but I do not have any contract or

     11:31AM 21   any other evidence of that.

     11:31AM 22   Q.  Just -- just to make sure we're not missing -- Did you

     11:31AM 23   discuss with Richard Weston the fact that you might get some

     11:31AM 24   money or stock from BlueSky?

     11:31AM 25   A.  I don't recall talking about any money or stock.  He may
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     11:31AM  1   have said it, but I -- I don't have any recollection of that.

     11:31AM  2   Q.  Okay.  You don't deny that he said that?

     11:31AM  3   A.  He may have said it.  I just don't recall it.

     11:31AM  4   Q.  Okay.  And you agreed that BlueSky could use your name and

     11:32AM  5   call it the Chariker-Jeter kit.  Correct?

     11:32AM  6   A.  I think Katherine also agreed to that, yes.

     11:32AM  7   Q.  And, as a matter of fact, you agreed to it even though you

     11:32AM  8   had no input into the selection of the product or the putting

     11:32AM  9   together of the product, did you?

     11:32AM 10   A.  The simplicity of the product, a suction system and a

     11:32AM 11   dressing kit, just seemed so normal to me and not risky to the

     11:32AM 12   patient, so what they were doing, as far as I know, is what we

     11:32AM 13   were doing beforehand.

     11:32AM 14   Q.  Well, as a matter of fact, you knew that they were doing

     11:32AM 15   at least one ingredient that hadn't been part of your article

     11:32AM 16   or your chapter.  Correct?

     11:32AM 17   A.  No.  It's that -- We had suggested they can use this other

     11:32AM 18   product, otherwise I would recommend them removing it.

     11:32AM 19   Q.  Now, let's -- Let's continue and talk about what

     11:33AM 20   happened -- what happened -- what's happened to this.  Let's

     11:33AM 21   -- Let's just make sure we understand that everything

     11:33AM 22   mentioned in your article dealt with patients with fistulas.

     11:33AM 23   Correct?

     11:33AM 24   A.  Fistulas complicating wounds.  That's correct.

     11:33AM 25   Q.  Now, sir, you keep -- this -- Let's just -- Let's just say
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     11:33AM  1   it, without any comment, let's just see when you were asked

     11:33AM  2   these questions at your deposition how you answered them.

     11:33AM  3   That's at 223 lines 9 through 20.

     11:33AM  4       (Started video deposition.

     11:33AM  5   Q.  Everything that was mentioned in your article dealt with

     11:33AM  6   patients with fistulas.

     11:33AM  7   A.  Yes.

     11:33AM  8   Q.  Everything in the chapter dealt with patients with

     11:33AM  9   fistulas?

     11:33AM 10   A.  Those were fistula papers, references to fistulas.

     11:33AM 11   Q.  Answer my question.  Did everything in your chapter deal

     11:33AM 12   with fistulas?

     11:33AM 13   A.  Yes.  That's the title of the chapter, I believe.

     11:33AM 14       (Stopped video deposition.

     11:33AM 15   BY MR. MACON:

     11:33AM 16   Q.  And your article makes no mention of using this technique

     11:33AM 17   with respect to traumatic wounds, does it?

     11:34AM 18   A.  No, it does not.

     11:34AM 19   Q.  In fact, all of the wounds that your article deals with

     11:34AM 20   are incisional wounds, that is where doctors have made a cut.

     11:34AM 21   Correct?

     11:34AM 22   A.  In reference to that paper, those are the type of wounds.

     11:34AM 23   Q.  No place in your article you talk about how this would

     11:34AM 24   affect pressure sores, do you?

     11:34AM 25   A.  I -- I think what I -- I look at when I look at all those
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     11:34AM  1   wounds you're talking about is why do all -- why does that

     11:34AM  2   system work on all those different type of wounds, the VAC,

     11:34AM  3   why does it -- why does it work on a wound, and that's because

     11:34AM  4   these fistula wounds are wounds, so I think --

     11:34AM  5   Q.  Dr. Chariker.  Dr. Chariker, you're not even close to

     11:34AM  6   answering my question.

     11:34AM  7            THE COURT:  Doctor, you can go ahead and finish your

     11:34AM  8   answer and then we'll take the next question.

     11:34AM  9   Q.  May I play what -- may I play what I asked him the

     11:34AM 10   question before, may I ask him that question?

     11:35AM 11            THE COURT:  You have another excerpt?

     11:35AM 12            MR. MACON:  Yes, sir.

     11:35AM 13            MR. PARTRIDGE:   Your Honor, let him finish the

     11:35AM 14   answer out.

     11:35AM 15            MR. MACON:  Absolutely.

     11:35AM 16            THE COURT:  Finish the answer and then we'll see the

     11:35AM 17   other part of the deposition.  Go ahead, Doctor.

     11:35AM 18            THE WITNESS:  I think what you have to critically

     11:35AM 19   look at here and, yes, I talked about a fistulous wound, a

     11:35AM 20   wound with fistulas complicating them.  But what's important

     11:35AM 21   is why does one system, a VAC system, work on five different

     11:35AM 22   wounds?  Is there something special that's done in those five

     11:35AM 23   different wounds?  No.  It's the same treatment for each wound

     11:35AM 24   and why does it work?  It's because the commonality of those

     11:35AM 25   wounds is that they are a wounds.  There may be differences
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     11:35AM  1   and nuances between the wounds, but it's a wound.  So, that's

     11:35AM  2   why it's a -- the VAC is effective on so many types of wounds

     11:35AM  3   and that's why I think this closed suction wound system can be

     11:35AM  4   brought forward to be used in other types of wounds, too.  A

     11:35AM  5   wound is a wound.

     11:35AM  6            THE COURT:  Okay.  And you want to show --

     11:35AM  7   BY MR. MACON:

     11:35AM  8   Q.  Let me first, just so everybody remembers, so we remember

     11:35AM  9   what the question was, the question was your article makes no

     11:36AM 10   mention of using your technique in pressure sores, does it?

     11:36AM 11   Okay.  Let's see how the question was answered the first time.

     11:36AM 12       (Started video deposition.

     11:36AM 13   BY MR. MACON:

     11:36AM 14   Q.  The article makes no mention of using your technique in

     11:36AM 15   traumatic wounds, does it?

     11:36AM 16   A.  Just primary wounds; trauma, no.

     11:36AM 17   Q.  Your article makes no mention of using your technique in

     11:36AM 18   pressure sores, does it?

     11:36AM 19   A.  No.

     11:36AM 20   Q.  Does your article make any mention of using your technique

     11:36AM 21   in diabetic ulcers?

     11:36AM 22   A.  No.

     11:36AM 23   Q.  Does your article make any mention of using your technique

     11:36AM 24   in decubitous ulcers?

     11:36AM 25   A.  That's a sacral ulcer.  No.
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     11:36AM  1   Q.  Does your article make any mention of using your technique

     11:36AM  2   in venostasis ulcers?

     11:36AM  3   A.  No.

     11:36AM  4       (Stopped video deposition.

     11:36AM  5   BY MR. MACON:

     11:36AM  6   Q.  Now, let's talk about continuous versus intermittent.

     11:36AM  7   Doesn't your article specifically say that you need to have

     11:37AM  8   continuous suction?

     11:37AM  9   A.  I think we went over that thoroughly talking about the use

     11:37AM 10   of intermittent.  In these particular wounds it is not

     11:37AM 11   appropriate.  We chose continuous.

     11:37AM 12   Q.  So, you would in no way attempt to tell this jury that you

     11:37AM 13   used intermittent pressure, would you?

     11:37AM 14   A.  No.  I think I made that clear.  We prefer continuous

     11:37AM 15   suction in these wounds.

     11:37AM 16            MR. MACON:  Your Honor, if I may take about two

     11:37AM 17   minutes.  I may -- I'm about ready to wrap up.  I need the

     11:37AM 18   figure out what I'm going to cut.

     11:37AM 19            THE COURT:  Sure.  Certainly.  You want us to just

     11:37AM 20   take a short break?

     11:37AM 21            MR. MACON:  Why don't we take a five minute break.

     11:37AM 22            THE COURT:  Okay.  We'll do that.  Ladies and

     11:37AM 23   gentlemen, let's take a very short five minute break and we're

     11:37AM 24   going to hold ourselves to it.  Let's all rise for the jury.

     11:37AM 25   And, Mr. Ramirez, if you will do us the honors.
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     11:37AM  1       (Jury out.)

     11:38AM  2            THE COURT:  11:42, Daniel.  We'll come back at 11:42.

     11:38AM  3   Thank you, Dr. Chariker.  You may step down.  Thank you very

     11:38AM  4   much.  Ladies and gentlemen, this will be a very short break,

     11:38AM  5   if you would.  Please -- We'll be in recess.

     11:38AM  6       (Recess.)

     11:48AM  7            THE COURT:  Thank you so much, ladies and gentlemen.

     11:48AM  8   Please be seated.  Dr. Chariker, please be seated.  Mr. Macon,

     11:48AM  9   thank you --

     11:48AM 10            MR. MACON:  Thank you.

     11:48AM 11            THE COURT:  -- for your original efforts here

     11:48AM 12            MR. MACON:  Thank you.

     11:48AM 13   BY MR. MACON:

     11:48AM 14   Q.  Dr. Chariker, do you believe that your 1989 system covers

     11:48AM 15   all of the claims in the Wake Forest patents?

     11:48AM 16   A.  No, I do not.

     11:48AM 17   Q.  Dr. Chariker, did you ever tell anyone other than Richard

     11:49AM 18   Weston that you thought your closed wound system was the same

     11:49AM 19   thing as the VAC?

     11:49AM 20   A.  Yes.  I was -- it was quite common in my own community, my

     11:49AM 21   surroundings that I think they work the same.  They function

     11:49AM 22   the same.  They accomplish the same end and that was commonly

     11:49AM 23   said.  That was my opinion.

     11:49AM 24   Q.  Okay.

     11:49AM 25   A.  It still is.
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     11:49AM  1   Q.  Okay.  Well, let's -- then let's see what you said under

     11:49AM  2   oath in May of 2005 at page 105-19 through 106-5 when you were

     11:49AM  3   asked exactly the same question.

     11:49AM  4       (Started video deposition.

     11:49AM  5   BY MR. MACON:

     11:49AM  6   Q.  Did you ever tell Kinetic Concepts that you believed that

     11:49AM  7   their system was the same as your closed suction wound system?

     11:49AM  8   A.  I had no reason to do that.

     11:49AM  9   Q.  Is the answer no?

     11:49AM 10   A.  No.

     11:49AM 11   Q.  Did you ever tell anyone, other than your conversation

     11:50AM 12   with Mr. Richard Weston, president of BlueSky, that you

     11:50AM 13   thought that your closed wound system was the same thing as

     11:50AM 14   the VAC?

     11:50AM 15   A.  No.  I never told him that it was the same as the VAC.

     11:50AM 16       (Stopped video deposition.

     11:50AM 17   BY MR. MACON:

     11:50AM 18   Q.  Would you put up the timeline?  This is a timeline,

     11:50AM 19   Dr. Chariker, that I made.  In 1989 you did an article about

     11:50AM 20   seven fistula patients.  Is that correct?

     11:50AM 21   A.  Yes.  That's correct.

     11:50AM 22   Q.  In 1990, Ms. Jeter did a chapter and you edited it about

     11:50AM 23   the same seven fistula patients.  Is that correct?

     11:50AM 24   A.  We co-authored that, yes.

     11:50AM 25   Q.  And after that, you have had no publications, no patents,
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     11:50AM  1   and you received no recognition for nothing anything in the

     11:51AM  2   field of negative pressure.  Is that correct?

     11:51AM  3   A.  Yes.  I'm not in the public forum here.

     11:51AM  4   Q.  Okay.  And during that time period, you knew that KCI

     11:51AM  5   launched the wound VAC in 1995?

     11:51AM  6   A.  Yes.

     11:51AM  7   Q.  And you knew that Dr. Argenta was awarded two patents that

     11:51AM  8   were awarded after they reviewed your 1989 article.  You knew

     11:51AM  9   that?

     11:51AM 10   A.  In that respect, yes.

     11:51AM 11   Q.  And then in 2003 Richard Weston contacted you and said

     11:51AM 12   that he was going to make you and Ms. Jeter known as the true

     11:51AM 13   inventors.  Do you remember that?

     11:51AM 14   A.  Yes.  Something along that line.

     11:51AM 15   Q.  And so from that point forward then, shortly thereafter

     11:51AM 16   Medela hired you and you became their expert.  Correct?

     11:51AM 17   A.  Yes.  They were focusing on my facts and some expertise.

     11:51AM 18   Q.  And it was at that same time you got hired by Medela and

     11:52AM 19   BlueSky put your name and made their kits known as the

     11:52AM 20   Chariker-Jeter kits.  Is that correct?

     11:52AM 21   A.  Yes.

     11:52AM 22            MR. MACON:  Thank you.  That's all I have.

     11:52AM 23            THE COURT:  Thank you very much, Mr. Macon.  Yes,

     11:52AM 24   sir, Mr. Partridge.

     11:52AM 25            MR. PARTRIDGE:   Yes, Your Honor.
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     11:52AM  1            MR. MACON:  Let the record reflect I gave him seven

     11:52AM  2   minutes, Your Honor.

     11:52AM  3            THE COURT:  Well, yes, you did.  That's true.

     11:52AM  4                       REDIRECT EXAMINATION

     11:52AM  5   BY MR. PARTRIDGE:

     11:52AM  6   Q.  Okay.  Dr. Chariker, I have a few questions for you.

     11:52AM  7   First of all, Mr. Macon asked you some questions about the

     11:52AM  8   claims of the Argenta patents.  Are you aware that some of the

     11:52AM  9   claims of the Argenta patents are directed to foam?

     11:52AM 10   A.  Yes, I am.

     11:52AM 11   Q.  And in your system did you use foam?

     11:52AM 12   A.  No, I did not.

     11:52AM 13   Q.  You used saline soaked gauze instead of foam?

     11:52AM 14   A.  I used a saline-type dressing, yes.

     11:52AM 15   Q.  And does that difference also explain the differences that

     11:52AM 16   exist between the VAC and your system?

     11:52AM 17   A.  Yes.  Those are the basic components.  That's why I didn't

     11:53AM 18   say that the VAC is the same as my dressing, but as I said,

     11:53AM 19   they are similar and they were similar.

     11:53AM 20   Q.  And do you understand that KCI is asserting claims in this

     11:53AM 21   case that don't contain the foam?

     11:53AM 22   A.  Yes.

     11:53AM 23   Q.  Now, I notice that Mr. Macon put up a picture of you and

     11:53AM 24   Dr. Argenta in that one slide and Dr. Argenta had a big smile

     11:53AM 25   on his face and you looked a little sour.  Do you ever smile?
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     11:53AM  1   A.  Yes, I do.

     11:53AM  2   Q.  Okay.  And --

     11:53AM  3   A.  Not in court though.

     11:53AM  4   Q.  I want to go to your -- to your website which he also

     11:53AM  5   talked about a bit.  Now, Mr. Macon selectively chose slides

     11:53AM  6   from your website.  I want to show the jury some other things

     11:53AM  7   that are in that very website.  This is the -- the first page

     11:53AM  8   that he showed you from the website.  Do you recognize that?

     11:53AM  9   A.  Yes, I do.

     11:53AM 10   Q.  Let's go to the next -- another page in the website.

     11:54AM 11   What's that?

     11:54AM 12   A.  That's a child with a cleft lip that I repaired.

     11:54AM 13   Q.  And the next slide in the website.

     11:54AM 14   A.  That's a child with mengeomas.  That's a large part of my

     11:54AM 15   practice, dealing with children with mengeomas.

     11:54AM 16   Q.  And the next slide.

     11:54AM 17   A.  That's a female patient where they had mole surgery where

     11:54AM 18   they removed the cancer and I reconstructed it at a point

     11:54AM 19   after.

     11:54AM 20            MR. PARTRIDGE:   Your Honor, may we approach for

     11:54AM 21   thirty seconds?

     11:54AM 22            THE COURT:  Sure.

     11:54AM 23       (Off-the-record discussion.)

     11:56AM 24   BY MR. PARTRIDGE:

     11:56AM 25   Q.  Dr. Chariker, I'm going to put up Defendant's Exhibit 417
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     11:56AM  1   which is a little girl that you treated and I'm only going to

     11:56AM  2   show you the last page of this series of photographs and I'd

     11:56AM  3   like you to just briefly describe for me who this patient is

     11:56AM  4   and what you did.  Don't go into graphic detail.  Just a brief

     11:56AM  5   description.

     11:56AM  6   A.  This is a patient I treated back in 2003 and it was a

     11:56AM  7   female patient who had -- was malled by a pit bull.  We have a

     11:56AM  8   big problem in the country with pit bull attacks and her

     11:56AM  9   entire scalp was devowered.  What I did, we're not going to

     11:56AM 10   show you the pictures of that, what I essentially did is I

     11:56AM 11   replanted -- I removed the -- had the officers remove the

     11:56AM 12   scalp from the dog's stomach and bring it in and I replanted

     11:57AM 13   it and it worked for about two weeks and --

     11:57AM 14            MR. MACON:  Your Honor --

     11:57AM 15            MR. PARTRIDGE:   Let me cut it short, Your Honor.

     11:57AM 16            THE WITNESS:  I'm sorry.  I'm sorry.

     11:57AM 17   BY MR. PARTRIDGE:

     11:57AM 18   Q.  For this patient, you used your system on this patient?

     11:57AM 19   A.  I used my system on this child to help reconstruct the

     11:57AM 20   scalp and --

     11:57AM 21   Q.  Dr. Chariker, we're going to move on here.  This is the

     11:57AM 22   picture of the little girl after the fact.  Is that right?

     11:57AM 23   A.  That's correct.  I'm sorry.

     11:57AM 24   Q.  What percentage of your practice is devoted to pediatrics?

     11:57AM 25   A.  50 to 60 percent.
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     11:57AM  1   Q.  And what percentage of your practice is devoted to

     11:57AM  2   reconstructive surgery?

     11:57AM  3   A.  It's part of that pediatrics, reconstruction, most of it

     11:57AM  4   is reconstruction, and the other part is adult reconstruction.

     11:57AM  5   So, probably around 80% reconstruction.

     11:57AM  6   Q.  What part of your practice is devoted exclusively to

     11:57AM  7   aesthetic cosmetic surgery?

     11:57AM  8   A.  I think I testified in the past around 20%.

     11:57AM  9   Q.  Dr. Chariker, did you ever serve on BlueSky's medical

     11:58AM 10   board?

     11:58AM 11   A.  Not to my knowledge.

     11:58AM 12   Q.  Did you -- are you affiliated with Norton Hospital?

     11:58AM 13   A.  Yes, I am.

     11:58AM 14   Q.  And --

     11:58AM 15            MR. PARTRIDGE:   Your Honor, may I approach the

     11:58AM 16   witness with respect to the deposition that was shown by

     11:58AM 17   Mr. Macon, page 148.  Let me show Mr. Macon what I'd like to

     11:58AM 18   have --

     11:58AM 19            THE COURT:  Sure.

     11:58AM 20            MR. PARTRIDGE:   -- read into testimony.

     11:58AM 21            MR. MACON:  That's fine.

     11:58AM 22            MR. PARTRIDGE:   May I approach, Your Honor?

     11:58AM 23            THE COURT:  You may.

     11:58AM 24   BY MR. PARTRIDGE:

     11:58AM 25   Q.  During Mr. Macon's examination of you, he showed one of
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     11:58AM  1   your deposition excerpts where he talked about pressure sores

     11:58AM  2   and other kinds of wounds and I'd like to ask you questions.

     11:58AM  3   You'll have to put your reading glasses on.  From

     11:58AM  4   continuation -- picking up with the question about venostasis

     11:59AM  5   ulcers and you said no and that's where the excerpt stops.

     11:59AM  6   The next question.  "Does your article make any mention of

     11:59AM  7   using your technique in open wounds involving significant

     11:59AM  8   epidural and subcutaneous loss" and how did you answer?

     11:59AM  9   A.  I said yes.

     11:59AM 10   Q.  And the next question was, "And do you refer to these as

     11:59AM 11   open wounds, these surgical wounds?"  And your answer was?

     11:59AM 12   A.  Correct.

     11:59AM 13   Q.  And the next question was, "Does your article make any

     11:59AM 14   mention in using your technique in wounds where there is no

     11:59AM 15   fistula and you answered what?

     11:59AM 16            THE COURT:  I don't think they heard you, Doctor.

     11:59AM 17            THE WITNESS:  Oh, I'm sorry.

     11:59AM 18            MR. MACON:  Scott, would you read the question again?

     11:59AM 19            MR. PARTRIDGE:   I will read the question again.

     11:59AM 20   Thank you.

     11:59AM 21   BY MR. PARTRIDGE:

     11:59AM 22   Q.  "Does your article make any mention of using your

     11:59AM 23   technique in wounds where there is no fistula?"

     11:59AM 24   A.  "No.  The primarily article there, as we're stated, is

     11:59AM 25   managing these complicated wounds that were complicated by
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     11:59AM  1   fistula."

     11:59AM  2   Q.  Thank you.

     11:59AM  3            THE COURT:  You probably have another minute

     11:59AM  4   probably, Mr. Partridge.

     11:59AM  5            MR. PARTRIDGE:   I think that will suffice, Your

     12:00PM  6   Honor.

     12:00PM  7   BY MR. PARTRIDGE:

     12:00PM  8   Q.  You mentioned that you were being compensated at $300 an

     12:00PM  9   hour.  How much have you billed for this matter so far?

     12:00PM 10   A.  This whole process started around 2004 until the last

     12:00PM 11   deposition we had and I think my bill I sent to Medela was

     12:00PM 12   $16,000.

     12:00PM 13   Q.  Roughly, a little over 50 hours that you've billed for

     12:00PM 14   this matter?

     12:00PM 15   A.  Something like that.

     12:00PM 16   Q.  And you said with respect to the non-fistula patient which

     12:00PM 17   was illustrated in Defendant's Exhibit 240 that you visited

     12:00PM 18   the patient every day.  Is that correct?

     12:00PM 19   A.  Yes, sir.

     12:00PM 20   Q.  What did you do on your visits every day?  Why were you

     12:00PM 21   visiting this patient every day?

     12:00PM 22   A.  I knew his family.  He had a wife and a child that were

     12:00PM 23   distraught and I kept -- I knew them early on and I was just

     12:00PM 24   keeping them informed and I was just involved with the

     12:00PM 25   patient.
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     12:00PM  1            MR. PARTRIDGE:   Thank you, Your Honor.

     12:00PM  2            THE COURT:  Okay.  I think we're to the end of the

     12:00PM  3   rope with Dr. Chariker.  I know you -- you have some other

     12:01PM  4   pressing engagements, Doctor, and so we will excuse you for

     12:01PM  5   today and if you will wait just a moment, we will let the jury

     12:01PM  6   take lunch.

     12:01PM  7            Ladies and gentlemen, I -- What happened with lunch

     12:01PM  8   yesterday is I had the lawyers in here and I worked with them

     12:01PM  9   half way through lunch, so, you know, they probably could

     12:01PM 10   stand to go without one lunch, but I -- but I've told them I

     12:01PM 11   think I'm going to work it out where they can at least have

     12:01PM 12   lunch, so -- so we're going to take an hour for lunch today

     12:01PM 13   and come back at 1:00 o'clock.  We will come back at 1:00

     12:01PM 14   o'clock.  So, we all get an hour.  Let's rise for the jury, if

     12:01PM 15   we could.  And, Mr. Ramirez, thank you so much, sir.

     12:01PM 16       (Jury out.)

     12:01PM 17            THE COURT:  Thank you, Dr. Chariker.

     12:01PM 18            THE WITNESS:  Thank you for helping me, sir.  I

     12:02PM 19   appreciate it a lot:

     12:02PM 20            THE COURT:  Thank you for working together on this.

     12:02PM 21   And Dr. Chariker is excused.

     12:02PM 22            MR. PARTRIDGE:   Thank you, Your Honor.

     12:02PM 23            THE COURT:  I'll see everybody back at 1:00 o'clock.

     12:02PM 24            THE COURT:  And good eating.

     12:02PM 25       (Recess.)
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     12:42PM 1       (Judge enters)

      1:05PM 2            THE COURT:  Thank you.  Please be seated.

      1:05PM 3            MR. SADLER:  Judge, we just had a quick scheduling

      1:05PM 4  question because as the lawyers got to talking, we confused

      1:05PM 5  ourselves.  We thought that Thursday, being today, was a day

      1:05PM 6  that we had to quit early because of Ms. Herrera's class and

      1:06PM 7  that maybe we'd be going late tomorrow.  But obviously,

      1:06PM 8  that --

      1:06PM 9            MR. MACON:  I like the look of confidence in --

      1:06PM10            THE COURT:  Well, you know, the driver for the meal

      1:06PM11  for the jury had a wreck.  So the jury's just now, you know,

      1:06PM12  getting their food.  So they should be ready.

      1:06PM13            MR. MCCLANAHAN:  Does he need a lawyer?

      1:06PM14            THE COURT:  He may.

      1:06PM15            MR. SADLER:  Do we have it backwards that --

      1:06PM16            THE COURT:  Yeah.  You had it backwards.  It's

      1:06PM17  Monday, Wednesday that she has her class.  And then Tuesday,

      1:06PM18  Thursday we can work late.  But can you all fill in --

      1:06PM19            MR. SADLER:  Oh, yeah.  It's not a problem.

      1:06PM20            MR. MACON:  At some point, I don't think we're ready

      1:06PM21  to do it now.  But at some point, before Dr. Hopf gets on, we

      1:06PM22  need to have a discussion concerning some of the

      1:06PM23  demonstratives.

      1:06PM24            MR. PARTRIDGE:  We may have them worked out because

      1:06PM25  the issues that Melanie told me about --
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      1:06PM 1            MR. MACON:  Okay.

      1:06PM 2            THE COURT:  You may not have gotten the memo.

      1:06PM 3            MR. MACON:  Yeah.  I never do.

      1:07PM 4            MR. SADLER:  I'm sorry to ask you to come out early

      1:07PM 5  for that.  We were just confused.

      1:07PM 6            THE COURT:  Yeah.  But if -- you think you get that

      1:07PM 7  done?  You feel that that's workable, to go at least till 6:00

      1:07PM 8  or 6:15 tonight?

      1:07PM 9            MR. SADLER:  Yes.

      1:07PM10            THE COURT:  Okay.  Great.

      1:07PM11            MR. PARTRIDGE:  And, Judge, before you bring them

      1:07PM12  in --

      1:07PM13            THE COURT:  Yes.

      1:07PM14            MR. PARTRIDGE:  -- we have had a change in our

      1:07PM15  corporate representative.  Mr. Beat Moser was here up until

      1:07PM16  today.  He has a small family who lives in Switzerland.  He

      1:07PM17  needed to get home.  So our chief executive, Bruce Tanner, is

      1:07PM18  going to be the corporate rep for Medela AG through the

      1:07PM19  balance of the trial.

      1:07PM20            THE COURT:  Well, welcome, Mr. Tanner.  We've read

      1:07PM21  all your memos, Mr. Tanner.

      1:07PM22            MR. SADLER:  He was here for opening statement.

      1:07PM23            THE COURT:  Oh, okay.  Well, good.  That's good.

      1:07PM24  Well, Mr. Tanner, you're being very well represented, as are

      1:07PM25  all the parties in this case.  The quality of legal
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      1:07PM 1  representation here is of the highest order.  And I would

      1:07PM 2  certainly, without exception, include all of your lawyers as

      1:08PM 3  well.

      1:08PM 4            Okay.  Now, how are we doing?  Are we ready?  Is the

      1:08PM 5  jury ready?

      1:08PM 6            COURT SECURITY OFFICER:  The jury is ready.

      1:08PM 7            THE COURT:  Right.  I hope they're not suffering

      1:08PM 8  from indigestion.

      1:08PM 9            MR. PARTRIDGE:  Your Honor, Mr. Beard will be

      1:08PM10  introducing the deposition.

      1:08PM11            THE COURT:  Fine.  Mr. Beard.  That'll be perfect.

      1:10PM12       (Jury enters courtroom)

      1:10PM13            THE COURT:  Let me talk to the lawyers one second.

      1:10PM14  And everyone please be seated.  Thank you so much.

      1:10PM15       (At the bench off the record)

      1:12PM16            THE COURT:  Ladies and gentlemen, Mr. Alonzo said

      1:12PM17  that one of you had asked whether Dr. Chariker was an expert

      1:12PM18  witnesses.  He was both a fact witness and an expert witness.

      1:12PM19  But his expert testimony was limited to a comparison of his

      1:12PM20  article with the patent application file history.  So the one

      1:12PM21  place he was an expert was where he compared his article to

      1:12PM22  the patent application file history.

      1:12PM23            Now, Mr. Macon, is that your understanding as well?

      1:12PM24            MR. MACON:  That's absolutely correct.

      1:12PM25            THE COURT:  And Mr. Partridge?
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      1:12PM 1            MR. PARTRIDGE:  Yes, Your Honor.  He was a fact

      1:12PM 2  witness for everything else.

      1:12PM 3            THE COURT:  Okay.  Great.  Thank you for that very

      1:12PM 4  thoughtful question.  Thank you very much.

      1:13PM 5            Now, Mr. Sadler.  Oh, I'm sorry.  Mr. Beard, you're

      1:13PM 6  next.  Thank you very much.  If you'll step forward, Mr.

      1:13PM 7  Beard.

      1:13PM 8            MR. BEARD:  Thank you, Your Honor.  Our next witness

      1:13PM 9  will be Dr. Ronald Hamaker.  And we need to update the witness

      1:13PM10  binders for the jury.

      1:13PM11            THE COURT:  Yes, please do.  And, you know, my good

      1:13PM12  law clerks, I told them they could have a longer lunch.  So

      1:13PM13  Daniel, would you help Mr. Beard?  If you'll pass those out.

      1:13PM14  Mr. Beard, thank you so much.

      1:14PM15            MR. BEARD:  Your Honor, for your --

      1:14PM16            THE COURT:  Yes.  Thank you very much.

      1:14PM17            Thank you, Mr. Alonzo.  Another job well done, Mr.

      1:14PM18  Alonzo.

      1:15PM19            Okay.  And so, Mr. Beard, are you and your good team

      1:15PM20  ready for the playing of the deposition?

      1:15PM21            MR. BEARD:  Yes, Your Honor.  We're ready to roll.

      1:15PM22            THE COURT:  Okay.  If we could do so.  Thank you so

      1:15PM23  much.

      1:15PM24       (Playing video)

      1:15PM25   RONALD C. HAMAKER, M.D., DEFENDANT MEDELA'S WITNESS, BY VIDEO
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      1:15PM 1                            EXAMINATION

      1:15PM 2  Q.  Dr. Hamaker, for the record, would you give your full

      1:15PM 3  name, please?

      1:15PM 4  A.  Ronald C. Hamaker.

      1:15PM 5  Q.  At one point in your career have you come to know a Mr.

      1:15PM 6  Jim Spahn or James Spahn?

      1:15PM 7  A.  Jim Spahn was a resident when I came to Indiana

      1:15PM 8  University.

      1:15PM 9  Q.  When was that?

      1:15PM10  A.  I came in 1973.

      1:15PM11  Q.  Was there a period of time in which you worked directly

      1:15PM12  with James Spahn?

      1:15PM13  A.  Jim Spahn was a junior and senior resident under me.

      1:15PM14  Q.  And over what timeframe?

      1:15PM15  A.  That would be from '73 to '75, as I remember.

      1:15PM16  Q.  With respect to your background, if you could, just give

      1:15PM17  us a little history, starting with your educational

      1:15PM18  background?

      1:16PM19  A.  Well, I graduated from Marshall High School, Marshall,

      1:16PM20  Michigan, went to the University of Michigan, attended there

      1:16PM21  three years, did not graduate, but went directly to Wayne

      1:16PM22  State University and Detroit Medical School, finished there in

      1:16PM23  1965, took an internship in Grand Rapids, Michigan, at

      1:16PM24  Butterworth Hospital, for a year in surgery, rotating.  Then,

      1:16PM25  the following year was a year of general surgery.  And then I
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                                        Hamaker - Video

      1:16PM 1  took a residency in otolaryngology at Wayne State University

      1:16PM 2  from 1967 to 1970.

      1:16PM 3            I then was in the United States Army as a major

      1:16PM 4  medical corps, for two years, completing my term of duty in

      1:17PM 5  1972.  And July 1, I went to New York City with Dr. John

      1:17PM 6  Conley, the most famous head and neck surgeon in the United

      1:17PM 7  States, if not the world, at the time.  I was with him for one

      1:17PM 8  year, completing in 1973, June.

      1:17PM 9            I then came to Indiana University as an assistant

      1:17PM10  professor in the department of otolaryngology and was promoted

      1:17PM11  to an associate professor in '78, and then left the university

      1:17PM12  in 1979 to form a private practice here in Indianapolis.

      1:17PM13            The practice is the largest private practice of head

      1:17PM14  and neck surgery in the United States.  That means outside of

      1:17PM15  VA, medical centers, et cetera.

      1:18PM16  Q.  Can you describe for me a typical procedure that you did

      1:18PM17  from 1973 to 1979 in which you used negative pressure in a

      1:18PM18  surgical environment?

      1:18PM19  A.  Well, we've described the laryngectomy.  In 1972 and '73,

      1:18PM20  it would be like that.

      1:18PM21  Q.  Is there any -- is there any difference in the way that

      1:18PM22  you would use a Jackson-Pratt drain relative to a Hemovac

      1:18PM23  drain in that environment?

      1:18PM24  A.  No.

      1:18PM25  Q.  So the procedure would be the same for those two?
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      1:18PM 1  A.  Yes.

      1:18PM 2  Q.  What other procedures, besides a laryngectomy, would you

      1:18PM 3  use this procedure that we've described?

      1:18PM 4  A.  Well, there's total glossectomy, commando procedure with

      1:18PM 5  total tongue or partial tongue, mandible, neck dissection,

      1:18PM 6  radical necks with carotid artery resections, radical

      1:18PM 7  carotidectomies, skull base surgery, numerous -- you know, I

      1:19PM 8  took eyes out, took noses off, took ears out, took jaws out,

      1:19PM 9  upper and lower.  I've resected a whole half a face.

      1:19PM10  Q.  Between 1973 and 1979, in addition to the procedure that

      1:19PM11  we've described previously with respect to the Hemovac, and

      1:19PM12  now the Jackson-Pratt drain, did you have opportunity to apply

      1:19PM13  a plastic sheet to the outside of the wound?

      1:19PM14  A.  Yes, I did, once.

      1:19PM15  Q.  Can you describe that instance and what was happening?

      1:19PM16  A.  What was happening is we had an air leak, and we had lost

      1:19PM17  a portion of the flap.

      1:19PM18  Q.  What surgical procedure was it?

      1:19PM19  A.  It had something to do with the neck and tongue, I think,

      1:20PM20  but the big part was the neck.  And we lost a corner of the

      1:20PM21  flap, a small area.

      1:20PM22  Q.  What does it mean when you lost a corner?

      1:20PM23  A.  It died.  And it probably died before we got out of the

      1:20PM24  operating room.  That's why it happened so quickly.  And so,

      1:20PM25  in that situation we packed it, we put some clear plastic over
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      1:20PM 1  it and sucked -- continued the suction.

      1:20PM 2  Q.  In that circumstance, what drains were being used?

      1:20PM 3  A.  Same drains that were placed at the time of the initial

      1:20PM 4  operation.

      1:20PM 5  Q.  How were those drains placed in that wound bed?

      1:20PM 6  A.  They were always vertical.  You never cross the carotid

      1:20PM 7  artery.  You always went vertical, up and down.

      1:20PM 8  Q.  Did the drains enter at the wound through the sutures or

      1:20PM 9  through another place?

      1:20PM10  A.  Through a separate port below the suture line, usually.

      1:20PM11  Q.  And where was the portion of the skin that died?

      1:20PM12  A.  It was high, up in the upper neck.

      1:21PM13  Q.  And again, with this particular patient that had this

      1:21PM14  portion of his skin that died, step us through the procedure

      1:21PM15  in which you dealt with that situation.

      1:21PM16  A.  Well, what happened was within Day 3 or 4, started having

      1:21PM17  an air leak.  And you could see demarcation of the wound where

      1:21PM18  the tissue -- this was a flap that had been drawn up.

      1:21PM19  Q.  Was the air leak in the portion that -- of the skin that

      1:21PM20  had died?

      1:21PM21  A.  That's why it was leaking, yes.  And we had tried with

      1:21PM22  ointment, and that didn't work and --

      1:21PM23  Q.  How far -- how long had transpired after the initial

      1:21PM24  surgery that the wound started to leak?

      1:21PM25  A.  I think three days or so.  That's why I said the flap was
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      1:21PM 1  probably dead in the operating room, at that portion of it.

      1:21PM 2  At that time --

      1:22PM 3  Q.  And at this third day, then what was your next step?

      1:22PM 4  A.  Well, we tried ointment.  And then we put some packing on

      1:22PM 5  it and put a clear plastic over it.

      1:22PM 6  Q.  When you say packing, what --

      1:22PM 7  A.  Iodaform gauze soaked in -- oh, I can't think of the name

      1:22PM 8  of the liquid.

      1:22PM 9  Q.  What does the liquid do?

      1:22PM10  A.  It was an antibiotic.  And that was on the gauze.

      1:22PM11  Q.  Approximately how much gauze was placed on the skin?

      1:22PM12  A.  Oh, probably 10 inches, 12 inches of gauze.  You can't go

      1:22PM13  pushing it too hard in there, but the purpose was trying to

      1:22PM14  get a seal to save the rest of the flap.

      1:22PM15  Q.  Okay.  And after the gauze was placed on the skin flap,

      1:22PM16  what was your next step?

      1:22PM17  A.  We put ointment in the hole.  And that was Bacitracin or

      1:22PM18  Beta -- Betadine solution is what I was trying to get.  And

      1:23PM19  then we would put the clear plastic over it.  That happened

      1:23PM20  one time.

      1:23PM21  Q.  What type of clear plastic?

      1:23PM22  A.  A see-through, like Saran Wrap, but it wasn't -- you know,

      1:23PM23  they have a dressing -- surgical dressing that you can put

      1:23PM24  down on the wound that's sticky.

      1:23PM25  Q.  Does the surgical dressing have an adhesive associated
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      1:23PM 1  with it?

      1:23PM 2  A.  Yes.

      1:23PM 3  Q.  How large of a piece of plastic did you apply in this

      1:23PM 4  instance?

      1:23PM 5  A.  The area was about like that.  So we wanted to cover

      1:23PM 6  around the edge of it.

      1:23PM 7  Q.  So the area was about an inch in diameter?

      1:23PM 8  A.  Right.

      1:23PM 9  Q.  So the piece of plastic that you covered, it was how large

      1:23PM10  in diameter?

      1:23PM11  A.  Probably three inches.  So there's a border around it.  We

      1:23PM12  had to make sure it's dry so it'll stick.  And it sucked in.

      1:23PM13  Q.  The portion that stuck to the skin, was that healthy skin

      1:23PM14  tissue to which it was attached?

      1:24PM15  A.  Yes.

      1:24PM16  Q.  In this instance was a negative pressure created?

      1:24PM17  A.  Yes.

      1:24PM18  Q.  How was that done?

      1:24PM19  A.  How do we know that?

      1:24PM20  Q.  Yes.

      1:24PM21  A.  The -- first, the sound stopped, the hissing.  Secondly,

      1:24PM22  the plastic was sucked in under the gauze.

      1:24PM23  Q.  You could visually see the plastic sucked down on the

      1:24PM24  gauze?

      1:24PM25  A.  Yes.  Yes.
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      1:24PM 1  Q.  When did that procedure take place?

      1:24PM 2  A.  In the '70s, sometime between -- before '79.  '79, I

      1:24PM 3  started use myocutaneous flaps, so that was when we used the

      1:24PM 4  direct cutaneous flaps.

      1:24PM 5  Q.  How is it that you came to know a Mr. Jim Spahn?

      1:24PM 6  A.  He was a resident.  When I arrived at Indiana University,

      1:24PM 7  he was a second-year resident.

      1:24PM 8  Q.  Did you work directly with Mr. -- Dr. Spahn between 1973

      1:24PM 9  and 1979?

      1:24PM10  A.  I worked directly with all the residents.

      1:25PM11  Q.  How often did you have interactions with Dr. Spahn?

      1:25PM12  A.  Probably -- when he was at the VA, I probably had

      1:25PM13  interaction with him three times, four times a week with

      1:25PM14  cases.  And when he was at the Wishard Hospital, or General

      1:25PM15  Hospital, probably twice a week.  And then when he was at the

      1:25PM16  Long Hospital, I was in the operating room at least two or

      1:25PM17  three times a week.

      1:25PM18  Q.  When we became familiar with the Jackson-Pratt equipment,

      1:25PM19  other residents in the head and neck surgery specialty and I

      1:25PM20  used those devices to reduce the air pressure or create

      1:25PM21  negative pressure between the flap of skin and the underlying

      1:25PM22  tissues to both drain excess fluids from the wound and to

      1:25PM23  secure the flap to the underlying tissues.

      1:25PM24            Did you observe Dr. Spahn doing that?

      1:25PM25  A.  Well, he was a resident under me.  And, absolutely.
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      1:26PM 1  Q.  And again, that was during the 1973 to 1979 timeframe that

      1:26PM 2  you observed?

      1:26PM 3  A.  Well, it would be -- with Dr. Spahn it would be '73 to

      1:26PM 4  '75, I think.

      1:26PM 5  Q.  We placed the Jackson-Pratt drain on the underlying

      1:26PM 6  tissue, then surgically created a tunnel from the wound bed to

      1:26PM 7  adjacent areas of the skin outside the wound bed and connected

      1:26PM 8  the Jackson-Pratt drain through the tunnel to the outside

      1:26PM 9  tubing.

      1:26PM10            Did you observe Dr. Spahn doing that when he was a

      1:26PM11  resident in the '70s?

      1:26PM12  A.  Yes, that's what we did.

      1:26PM13  Q.  We then sutured a flap -- I'm sorry.  We then sutured the

      1:26PM14  flap tightly over the wound bed to create a seal and applied

      1:26PM15  vacuum to the Jackson-Pratt drain.

      1:26PM16            In 1973 to 1975 did you observe Dr. Spahn doing

      1:26PM17  that?

      1:26PM18  A.  Yes.

      1:26PM19  Q.  You could tell when the negative pressure environment had

      1:27PM20  been created in the wound bed because the flap of the skin was

      1:27PM21  pulled down tight against the wound bed.

      1:27PM22            In 1973 to 1975 did you observe Dr. Spahn doing

      1:27PM23  that?

      1:27PM24  A.  Yes.

      1:27PM25  Q.  Did you instruct residents in 1973 to 1975 that if they
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      1:27PM 1  observed a loud hissing sound when the vacuum was applied,

      1:27PM 2  that they had not received -- obtained a seal?

      1:27PM 3  A.  Yes.

      1:27PM 4  Q.  The negative pressure, we typically ranged from about 70

      1:27PM 5  to 105 millimeters of mercury, and most often from 80 to a

      1:27PM 6  hundred millimeters of mercury.

      1:27PM 7            Did you observe in 1973 to 1975 Dr. Spahn doing

      1:27PM 8  that?

      1:27PM 9  A.  Well, it was usually 80 to 120 millimeters of mercury.

      1:27PM10  Q.  Did you instruct your residents, from 1973 to 1975, to

      1:27PM11  apply 80 to a hundred millimeters of mercury?

      1:27PM12  A.  80 to 120.

      1:28PM13  Q.  Is it true that at that time it was a matter of medical

      1:28PM14  judgment as to how much pressure to apply to the suction?

      1:28PM15  A.  The most important thing about the amount of suction --

      1:28PM16  that's why it was 80 to 120 -- was that the containers were

      1:28PM17  under suction and collapsed.

      1:28PM18            So if it only took 90 millimeters of mercury, then

      1:28PM19  that's all that was necessary.  As long as the container was

      1:28PM20  collapsed, the Hemovac down and the Jackson-Pratt bulb

      1:28PM21  compressed.

      1:28PM22                            EXAMINATION

      1:28PM23  Q.  Prior to this deposition, you have talked with Mr. Beard,

      1:28PM24  one of the attorneys for Medela; is that correct?

      1:28PM25  A.  Yes, sir.
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      1:28PM 1  Q.  In fact, it was Mr. Beard who asked you to come give your

      1:28PM 2  testimony, wasn't it?

      1:28PM 3  A.  Yes.

      1:28PM 4  Q.  And procedures that you and Mr. Beard have just discussed

      1:28PM 5  were procedures involving the use of flaps to cover tissue

      1:29PM 6  that you had removed during surgery?

      1:29PM 7  A.  Yes, sir.

      1:29PM 8  Q.  And all of the procedures that you have discussed are

      1:29PM 9  situations where the wound was created surgically?

      1:29PM10  A.  The wound was created surgically, but not all of them are

      1:29PM11  for coverage.  Some of them were to reconstruct the tongue,

      1:29PM12  the hypopharynx, things like that.

      1:29PM13  Q.  All of the procedures you discussed were for the purpose

      1:29PM14  of dealing with prior surgeries; is that correct?

      1:29PM15  A.  Yes.

      1:29PM16  Q.  And in these procedures that you discussed, you placed the

      1:29PM17  drains beneath the flaps; is that correct?

      1:29PM18  A.  Yes, sir.

      1:29PM19  Q.  And in every one of the procedures that you discussed,

      1:29PM20  there was a flap involved?

      1:29PM21  A.  Well, it could -- a flap could be the skin of the neck.

      1:29PM22  That would be a cervical flap.

      1:30PM23  Q.  Yes, sir.

      1:30PM24  A.  Or it could be a flap from a chest, from the latissimus

      1:30PM25  dorsi, from other areas.
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      1:30PM 1  Q.  Yes, sir.  Wherever -- whatever the source, all of the

      1:30PM 2  procedures that you discussed involved a flap?

      1:30PM 3  A.  Yes.

      1:30PM 4  Q.  And you used drains and/or suctions to accomplish two

      1:30PM 5  purposes.  One, to drain excess fluids.  And two, to secure

      1:30PM 6  the flap to the underlying tissue?

      1:30PM 7  A.  To get an adherence of the underlying, yes.

      1:30PM 8  Q.  Okay.  And those were your purposes; is that correct?

      1:30PM 9  A.  Yes, sir.

      1:30PM10  Q.  Do you have any way of knowing whether Dr. Spahn's

      1:30PM11  conclusions were right or wrong?

      1:30PM12  A.  No, I don't.

      1:30PM13  Q.  Have you done any research into -- I'm sorry.  Have you

      1:30PM14  done any clinical studies into wound healing?

      1:30PM15  A.  Wound healing has not been my area of expertise.

      1:31PM16  Q.  So the answer is "no"; is that correct?

      1:31PM17  A.  That's correct.

      1:31PM18  Q.  And although, because you're involved in surgery, you

      1:31PM19  certainly have some knowledge of wound healing, you're not an

      1:31PM20  expert in wound healing, are you?

      1:31PM21  A.  In the head and neck, I have a vast experience that

      1:31PM22  sometimes surpasses the people in wound healing, in regards to

      1:31PM23  clinical experience.

      1:31PM24  Q.  Sir, so we don't have a debate, have you been certified in

      1:31PM25  any way as being an expert in wound healing?
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      1:31PM 1  A.  No.

      1:31PM 2  Q.  Have you done any clinical research in wound healing?

      1:31PM 3  A.  No.

      1:31PM 4  Q.  Have you written any publications specifically directed

      1:31PM 5  toward wound healing?

      1:31PM 6  A.  Better wait on that one.

      1:31PM 7  Q.  I understand.

      1:31PM 8  A.  Sorry to take so long.  I go back a long ways.

      1:31PM 9  Q.  I understand, sir.

      1:31PM10  A.  Not specifically in wound healing.

      1:32PM11  Q.  Okay.  Are you an expert in the literature of wound

      1:32PM12  healing?

      1:32PM13  A.  No.

      1:32PM14  Q.  Have you read any articles or clinical studies concerning

      1:32PM15  the use of the Kinetic Concepts VAC?

      1:32PM16  A.  No.

      1:32PM17  Q.  Do you have any knowledge of any kind concerning the

      1:32PM18  BlueSky suction drainage device known as the Versatile 1?

      1:32PM19  A.  No.

      1:32PM20  Q.  Have you ever used it?

      1:32PM21  A.  No.

      1:32PM22  Q.  As a matter of fact, you have used the Kinetic Concepts

      1:32PM23  VAC; is that correct?  Have you used the Kinetic Concepts VAC?

      1:32PM24  A.  I don't know what you're referring to.

      1:32PM25  Q.  Have you ever used the Kinetic Concepts -- you know what
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      1:32PM 1  Kinetic Concepts is?

      1:32PM 2  A.  No.

      1:32PM 3  Q.  Okay.  Have you ever heard of a product or wound healing

      1:32PM 4  that's referred to as the VAC, or vacuum assisted closure?

      1:33PM 5  A.  No.

      1:33PM 6  Q.  Do you have any knowledge of how the Kinetic Concepts VAC

      1:33PM 7  works?

      1:33PM 8  A.  No.

      1:33PM 9  Q.  Do you have -- have you seen or do you have any knowledge

      1:33PM10  concerning the patents of Dr. Argenta and Dr. Morykwas

      1:33PM11  concerning wound healing?

      1:33PM12  A.  No.

      1:33PM13  Q.  When you described the use of suction on these flaps

      1:33PM14  during the 1970s, you were always careful to describe it as

      1:33PM15  suction drainage?

      1:33PM16  A.  Correct.

      1:33PM17  Q.  And was the reason that you described the -- these

      1:33PM18  procedures with flaps as suction drainage because the primary

      1:33PM19  purpose was to use suction to drain the fluid and to cause the

      1:33PM20  flap to adhere to underlying tissues?

      1:33PM21  A.  That's correct.

      1:34PM22  Q.  Did you ever refer to this -- to this procedure as being a

      1:34PM23  procedure using negative pressure for wound healing?

      1:34PM24  A.  No.

      1:34PM25  Q.  Did -- and are you aware of any of the research concerning
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      1:34PM 1  the use of negative pressure to stimulate growth of cells in

      1:34PM 2  the epidermis and subcutaneous tissue?

      1:34PM 3  A.  No.

      1:34PM 4  Q.  Other than -- other than articles which specifically dealt

      1:34PM 5  with the suction of the -- I'm sorry.  Other than articles

      1:34PM 6  concerning Hemovac or other devices primarily focussed on the

      1:34PM 7  removal of excess fluid, are you aware of any of -- any

      1:34PM 8  articles concerning the use of negative pressure to heal

      1:34PM 9  wounds?

      1:34PM10  A.  No.

      1:34PM11  Q.  Okay.  Do you have any knowledge or opinions on the

      1:35PM12  validity or invalidity of any patents?

      1:35PM13  A.  No.

      1:35PM14  Q.  Do you have any knowledge or opinions concerning any work

      1:35PM15  that Dr. Spahn did after 1975?

      1:35PM16  A.  He was in practice for, I think, another ten years or so.

      1:35PM17  And I would maybe see his patients on the floor.

      1:35PM18  Q.  Do you have any specific knowledge?

      1:35PM19  A.  No.

      1:35PM20  Q.  Do you have any knowledge of a Dr. Chariker?

      1:35PM21  A.  No.

      1:35PM22  Q.  Do you have any knowledge of a nurse named Katherine

      1:35PM23  Jeter?

      1:35PM24  A.  Jeter?

      1:35PM25  Q.  Jeter, J-E-T-E-R.
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      1:35PM 1  A.  Lives in this city?

      1:35PM 2  Q.  No, sir.  She lives in South Carolina.

      1:35PM 3  A.  No.

      1:35PM 4  Q.  Do you have any knowledge of any persons who claim to have

      1:36PM 5  been involved in the development of negative pressure for

      1:36PM 6  wound healing?

      1:36PM 7  A.  No.

      1:36PM 8  Q.  In the usual patient, for these -- for this drain suction

      1:36PM 9  and the flaps, would there be continuous suction for

      1:36PM10  approximately five days?

      1:36PM11  A.  Yes.  There'd be continuous suction until the drain comes

      1:36PM12  out.

      1:36PM13  Q.  And the decision on when to take the drain out was

      1:36PM14  determined by the amount of fluid that was being drained?

      1:36PM15  A.  The amount of fluid that's being drained, whether the

      1:36PM16  drain was exposed to air and you had the hissing noise.  You

      1:36PM17  would take it out then, because the patient couldn't --

      1:36PM18  couldn't tolerate that.  Basically, that's --

      1:36PM19  Q.  The -- the drains were placed beneath the flap; is that

      1:36PM20  correct?

      1:36PM21  A.  Always.

      1:36PM22  Q.  Always beneath the flap.  And so the suction was always

      1:37PM23  beneath the flap?

      1:37PM24  A.  Yes.

      1:37PM25  Q.  The portion of the wound that you were using suction on
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      1:37PM 1  was -- had always been sutured closed?

      1:37PM 2  A.  Always closed so that it was airtight to prevent sucking

      1:37PM 3  air.

      1:37PM 4  Q.  And today, how much of your time do you spend in

      1:37PM 5  connection with your medical practice?

      1:37PM 6  A.  I spend one afternoon seeing cancer patients.  But I don't

      1:37PM 7  -- I see them with other people because I don't want to take

      1:37PM 8  any responsibility if something should happen and I would be

      1:37PM 9  sued for malpractice.

      1:37PM10  Q.  Has anyone offered or agreed to pay you any money in

      1:37PM11  connection with this case?

      1:37PM12  A.  No, but I'm going to charge them.

      1:37PM13  Q.  And how much are you going to charge them?

      1:37PM14  A.  I'm going to charge a thousand dollars an hour.

      1:37PM15  Q.  Do you have any knowledge concerning the facts of this

      1:37PM16  case?

      1:37PM17  A.  No, I don't.

      1:37PM18  Q.  Do you know what this case is about?

      1:37PM19  A.  No, I don't.

      1:38PM20  Q.  How many times did you have phonecalls with the attorneys

      1:38PM21  for Medela?

      1:38PM22  A.  Mr. Beard called me, I think, three times.

      1:38PM23  Q.  I apologize.  I've asked you this question before.  I just

      1:38PM24  want to make sure you and I don't have any misunderstanding.

      1:38PM25  Do you have any knowledge concerning Kinetic Concepts, the
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      1:38PM 1  VAC, Versatile 1, BlueSky, Medela or anything related to

      1:38PM 2  negative pressure wound therapy?

      1:38PM 3  A.  No.

      1:38PM 4  Q.  Do you have any knowledge that Kinetic Concepts or Wake

      1:38PM 5  Forest has ever sued anyone for using the flap attachment

      1:38PM 6  technique you described?

      1:38PM 7       (Video stopped)

      1:38PM 8            MS. COWART:  Your Honor, I believe that's the end.

      1:38PM 9  The end should have --

      1:38PM10            THE COURT:  Beg your pardon?

      1:38PM11            MS. COWART:  That was the end.  Right after Mr.

      1:38PM12  Macon asked if he knew anything about KCI, the VAC, BlueSky.

      1:38PM13  It shouldn't go any further.

      1:38PM14            THE COURT:  I know you and Mr. Lukin worked that

      1:38PM15  through.  Mr. Beard, I don't know if you had an opportunity to

      1:39PM16  clarify that.

      1:39PM17            MR. BEARD:  I think that's fine.

      1:39PM18            THE COURT:  Okay.  That's fine.  Thank you very

      1:39PM19  much.

      1:39PM20            MR. SADLER:  May we approach just briefly?  There's

      1:39PM21  a question about an instruction earlier that I would like to

      1:39PM22  ask the Court about.

      1:39PM23            THE COURT:  You may.

      1:39PM24       (At the bench off the record)

      1:40PM25            THE COURT:  Okay.  Thank you so much.

                                   Chris G. Poage, RMR, CRR

                                                                            3458

                                        Spahn - Direct

      1:40PM 1            MR. SADLER:  We'll call our next witness, Dr. Jim

      1:40PM 2  Spahn.

      1:40PM 3            THE COURT:  Okay.  How are you, sir?  If you'll

      1:40PM 4  please come this way.  Be careful about the floor.  The

      1:40PM 5  surfaces are uneven.  They'll go up and down, and we just

      1:40PM 6  don't want you to trip.  If you'll come right around here.

      1:40PM 7  And if you'll stand next to this handsome man and face me and

      1:40PM 8  I'll swear you in.

      1:40PM 9       (The oath was administered)

      1:41PM10            THE COURT:  Thank you so much, sir.  Please be

      1:41PM11  seated right there.

      1:41PM12            Let us adjust this microphone for you, Dr. Spahn.

      1:41PM13  Dr. Spahn, let me tell you that we've had some trouble hearing

      1:41PM14  witnesses.  I think this is perhaps not the best microphone

      1:41PM15  system in America.  So if you'll just be very careful to

      1:41PM16  answer all questions in a loud, clear voice right into that

      1:41PM17  microphone, if you'll just keep your voice up.  Does that

      1:41PM18  sound good?

      1:41PM19            THE WITNESS:  Yes, sir.

      1:41PM20            THE COURT:  Great.  Thank you so much.

      1:41PM21            Yes, sir.

      1:41PM22            MR. SADLER:  Thank you.

      1:41PM23       JAMES SPAHN, M.D., DEFENDANT MEDELA'S WITNESS, SWORN

      1:41PM24                        DIRECT EXAMINATION

      1:41PM25  BY MR. SADLER:
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      1:41PM 1  Q.  Dr. Spahn, I'd like you to introduce yourself to the jury.

      1:41PM 2  Just tell us where you and your family live, where you're

      1:41PM 3  from.

      1:41PM 4  A.  I am Jim Spahn.  I'm a head and neck surgeon, retired.  I

      1:41PM 5  have -- in Indianapolis, I live with my wife and have four

      1:41PM 6  children, seven grandkids.

      1:41PM 7            MR. SADLER:  And, Your Honor, we've gotten out of

      1:41PM 8  sequence already.  I have the addition to the notebooks.  If I

      1:41PM 9  could -- either Mr. Alonzo or Ms. Schonfeld.

      1:42PM10            THE COURT:  Ms. Schonwald will help you here.  She's

      1:42PM11  back in the saddle.  So Ms. Schonwald, if you would.

      1:42PM12            How are we doing back there?

      1:43PM13            MR. SADLER:  Had I only done this in the proper

      1:43PM14  order.

      1:43PM15            THE COURT:  You did just fine.

      1:43PM16            MR. SADLER:  That is my fault.

      1:43PM17            THE COURT:  Thank you so much, Mr. Sadler.  Please

      1:43PM18  continue.

      1:43PM19            MR. SADLER:  Thank you.

      1:43PM20  BY MR. SADLER:

      1:43PM21  Q.  Dr. Spahn, I think you'd told us you and your family live

      1:43PM22  in Indiana.  You have a wife.  How long have y'all been

      1:43PM23  married?

      1:43PM24  A.  39 years.

      1:43PM25  Q.  And you have children and grandchildren?
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      1:43PM 1  A.  Yes.

      1:43PM 2  Q.  You are a medical doctor, and we're going to talk about

      1:43PM 3  that in a minute.  But you currently don't have an active

      1:43PM 4  medical practice, do you?

      1:43PM 5  A.  That's correct.

      1:43PM 6  Q.  What is -- are you involved in business?  What do you do

      1:43PM 7  currently?

      1:43PM 8  A.  I'm involved in a company, closely held, basically a

      1:43PM 9  family company, that manufactures support surfaces.  And then

      1:43PM10  I do a lot of lecturing as well as involved in Washington with

      1:44PM11  the National Pressure Ulcer Advisory Panel and involved in

      1:44PM12  trying to address the issue of education on pressure ulcers.

      1:44PM13  Q.  You said support structures or services.  Tell us -- if

      1:44PM14  you would, tell the jury what you meant by that.

      1:44PM15  A.  Well, we make static air inflatable products that go on

      1:44PM16  top of existing beds.  We also make different cushions or

      1:44PM17  table pads of the same static air, and we distribute foam

      1:44PM18  products, foam mattresses, positioners.  And then we have a

      1:44PM19  line that deals with ostomy for people with openings that --

      1:44PM20  or collection of feces or urine.

      1:44PM21  Q.  The support products that you have, what's their medical

      1:44PM22  use?

      1:44PM23  A.  They're used in prevention and treatment up to a certain

      1:44PM24  stage.  Pressure ulcers are also known by the public as

      1:45PM25  bedsores and decubiti.
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      1:45PM 1  Q.  I want to go a little bit back now.  Am I right that it's

      1:45PM 2  during the '70s and '80s and '90s that you were a

      1:45PM 3  practicing physician and surgeon, were you not?

      1:45PM 4  A.  I was an intern and resident in the early '70s, up to '75,

      1:45PM 5  then a practicing physician.  Yes, sir.  Up to the '90s.

      1:45PM 6  Q.  And when you were a surgeon, did you have a particular

      1:45PM 7  specialty that you were certified in?

      1:45PM 8  A.  I was in otolaryngology, head and neck surgery.

      1:45PM 9  Q.  And were you also involved in some teaching at some point?

      1:45PM10  A.  Yes, I was.  Indiana University assistant professor, and

      1:45PM11  then also the director of the residency program at Methodist

      1:45PM12  Hospital in Indianapolis.

      1:45PM13  Q.  And was it the Indiana University system where you

      1:45PM14  received your medical education?

      1:45PM15  A.  Yes, it was.

      1:45PM16  Q.  And tell us about that and when you completed that.

      1:46PM17  A.  Well, I went to Indiana University, Bloomington, for three

      1:46PM18  years, through '66; went to medical school '66 to '70, and got

      1:46PM19  my M.D., did my internship at Methodist Hospital in what they

      1:46PM20  call rotating, with the general surgery and nonsurgical.  Then

      1:46PM21  I did a year of general surgery at Methodist.  And then I did

      1:46PM22  three years of special training at Indiana University, through

      1:46PM23  '75.

      1:46PM24  Q.  Now, before you came in, the jury heard some testimony on

      1:46PM25  videotape from a Dr. Hamaker.  Do you know who he is?

                                   Chris G. Poage, RMR, CRR

                                                                            3462

                                        Spahn - Direct

      1:46PM 1  A.  Yes, I do.

      1:46PM 2  Q.  Can you tell us, how did you become acquainted with him?

      1:46PM 3  A.  Dr. Hamaker is -- was a junior staff at IU while I was a

      1:46PM 4  resident.  In other words, he was my teacher.

      1:46PM 5  Q.  I want to focus now on the -- actually, the very early

      1:47PM 6  part of your medical practice when you were in residency.  And

      1:47PM 7  that goes back into the middle '70s.  In that time period were

      1:47PM 8  you involved in performing surgeries to the head and neck and

      1:47PM 9  that kind of thing?

      1:47PM10  A.  Yes, I was.

      1:47PM11  Q.  And in connection with that, did you, as a physician, have

      1:47PM12  occasion to use negative pressure in combination with

      1:47PM13  dressings to heal complex wounds that arose as a result of

      1:47PM14  some of these kinds of surgeries?

      1:47PM15  A.  Yes, I did.

      1:47PM16  Q.  And did you do that on one or many, many occasions?

      1:47PM17  A.  Many occasions.

      1:47PM18  Q.  And this was a part of your practice for what period of

      1:47PM19  time, in terms of years?

      1:47PM20  A.  I would say the use of the -- I call it closed drainage,

      1:47PM21  would be the same as negative pressure, subatmospheric

      1:47PM22  pressure.  We started using this in about '71, '72 timeframe

      1:48PM23  at Indiana University.

      1:48PM24  Q.  And given this experience, if someone were to suggest to

      1:48PM25  you that this idea of using negative pressure with dressings
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      1:48PM 1  to heal complex wounds was first dreamed up in 1990, would

      1:48PM 2  that be correct?

      1:48PM 3            MR. MACON:  Your Honor, I'm going to have to object.

      1:48PM 4  He is not an expert witness.  He's only here to testify as a

      1:48PM 5  fact witness.

      1:48PM 6            MR. SADLER:  I think it's a fair question, given his

      1:48PM 7  experience.  I'm not asking him to give opinions.  I'm asking

      1:48PM 8  about facts.

      1:48PM 9            MR. MACON:  If he asks, what does he know, that's

      1:48PM10  one thing.  But for him to make a broad statement --

      1:48PM11            THE COURT:  For right now I'll sustain the

      1:48PM12  objection, and ask you to at least rephrase.

      1:48PM13            MR. SADLER:  All right.  Thank you.

      1:48PM14  BY MR. SADLER:

      1:48PM15  Q.  So let me be clear.  Dr. Spahn, is it correct that you --

      1:48PM16  you, yourself -- as a physician in the 1970s were using on

      1:48PM17  patients negative pressure in combination with dressings to

      1:48PM18  heal complex wounds that arose out of the surgeries you were

      1:49PM19  involved in?

      1:49PM20  A.  Yes, I did.

      1:49PM21  Q.  And was that something that you're claiming you invented

      1:49PM22  or came up with?

      1:49PM23  A.  No, sir.  It really started with the Jackson-Pratt and

      1:49PM24  Hemovac, use of closed drainage.  And I can't take -- I wish

      1:49PM25  -- I can't take credit for thinking it up.  This was something
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      1:49PM 1  that was brought to Indiana University by Dr. Hamaker from his

      1:49PM 2  fellowship training in head and neck surgery.

      1:49PM 3  Q.  And by the way, we saw Dr. Hamaker's deposition that was

      1:49PM 4  taken last year.  Is he still in active practice?

      1:49PM 5  A.  No.  He passed away approximately a year ago.

      1:49PM 6  Q.  All right.  Well, let's go back then to this time period

      1:49PM 7  in the 1970s, when you were using negative pressure.  And

      1:49PM 8  first, let me ask you, if I use the term "vacuum," if I use

      1:49PM 9  "negative pressure," if I use "suction," do you as a physician

      1:49PM10  with all your years of experience -- do you appreciate there's

      1:49PM11  anything different among those three?

      1:50PM12  A.  Oh, I think you could -- you could pick a little bit

      1:50PM13  apart.  But they're all used interchangeably, yes, sir.

      1:50PM14  Q.  So I want to now talk about, first, the circumstances

      1:50PM15  which would bring you to use -- regardless of what we call it,

      1:50PM16  a vacuum, using suction, negative pressure.  Tell us about the

      1:50PM17  kinds of circumstances where you and other colleagues you were

      1:50PM18  working with would be performing a surgery to the head and

      1:50PM19  neck.  What kind of conditions would lead you to that to begin

      1:50PM20  with, back -- again, I want to focus now not currently, but

      1:50PM21  back in that 1970s, mid-'70s timeframe.

      1:50PM22  A.  Really two main reasons we would do extensive surgery.

      1:50PM23  And that was, one, cancer of the head and neck.  That could be

      1:50PM24  of the larynx, could be of the tongue, mandible.  And then

      1:50PM25  with lymph node metastasis.
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      1:50PM 1            And the other one was severe trauma where we

      1:50PM 2  suspected that there was injury to the carotid or the jugular

      1:51PM 3  vein.  And we had to explore the neck in a wide fascia.  So

      1:51PM 4  these were two of the main times when we had to do extensive

      1:51PM 5  surgery.

      1:51PM 6  Q.  Could we put up, please, the demonstrative number one?

      1:51PM 7  And this is something that we had put together.  You mentioned

      1:51PM 8  just a minute ago, I think, metastasis in the lymph nodes.

      1:51PM 9  Could you explain to us what that is all about?

      1:51PM10  A.  This is when you have a primary site, such as the tongue

      1:51PM11  or the larynx, and the cells, the malignant cells, either get

      1:51PM12  into lymphatics or vascular, usually the lymphatics, and they

      1:51PM13  go to the lymph nodes.  And you'll hear of people having knots

      1:51PM14  in their neck.  This goes -- it's with all types of cancer.

      1:51PM15  It's metastasizing, and going to the lymph nodes in the

      1:51PM16  region.

      1:52PM17  Q.  So you're talking about someone that may have a primary

      1:52PM18  tumor or cancer site in one area of the neck, and it's now

      1:52PM19  moved into lymph nodes and something else?

      1:52PM20  A.  Well, it's usually one area of the pharynx or the larynx.

      1:52PM21  It's inside.  But it has spread out and then got into the

      1:52PM22  lymph nodes.  So you have cancer in the lymph nodes, also.

      1:52PM23  Q.  When you -- again, back in this timeframe -- would perform

      1:52PM24  operations where you would have to go in and open up the neck,

      1:52PM25  was that considered major or even radical surgery?
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      1:52PM 1  A.  Well, it was called the radical neck.  That was the gold

      1:52PM 2  standard back in that time, of how to address the metastatic

      1:52PM 3  disease along with the removal of the primary tumors in the

      1:52PM 4  head and neck region.

      1:52PM 5  Q.  And if we could look, tell us just -- obviously, we're

      1:52PM 6  looking at sort of a cut away, a head-on of a patient with a

      1:52PM 7  neck.  What is this feature we're looking at right there?

      1:52PM 8  A.  What it represents is suture line, and the tracks would

      1:52PM 9  represent the sutures or staples in the skin to close the

      1:53PM10  suture line.

      1:53PM11  Q.  Now, for the kind of radical surgery that you might be

      1:53PM12  performing, were there occasions where you would have suture

      1:53PM13  lines incisions that were larger and would even go off in

      1:53PM14  other directions?

      1:53PM15  A.  I think that is a quite minor incision here.  We used to

      1:53PM16  have to open the whole neck area from the back of the ear down

      1:53PM17  to the bone, the clavicle, and out forward.  So there was

      1:53PM18  probably about a 8-inch by 10-inch opening that we had to

      1:53PM19  expose by raising the flaps.

      1:53PM20  Q.  And so you -- what you're describing is, you might have a

      1:53PM21  situation where there was a -- an incision that would go all

      1:53PM22  the way down the neck and even into the shoulder area?

      1:53PM23  A.  And then with the limb coming forward off of it.  So you'd

      1:53PM24  have two points so that you could get the exposure.

      1:53PM25  Q.  Almost in a T-type fashion or so?
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      1:53PM 1  A.  Yes, sir.

      1:53PM 2  Q.  And I mean, just in relative terms, does that create a

      1:54PM 3  very large wound that you then have to manage and deal with

      1:54PM 4  post-surgery?

      1:54PM 5  A.  Yes.  Because all you're seeing here is the incision.

      1:54PM 6  It's the bed underneath.  It's the amount of undermining and

      1:54PM 7  removal of tissue that really is deep.  And that could be

      1:54PM 8  areas, I would say, 8 by 10 inches or greater that we had, of

      1:54PM 9  this void of tissue that we had to take out to get all the

      1:54PM10  lymph nodes out.

      1:54PM11  Q.  Well, let me ask you.  We've got a phrase up here "gravity

      1:54PM12  drain, a penrose."  And we have this yellow tube.  Explain to

      1:54PM13  the jury what that is.

      1:54PM14  A.  Well, penrose is kind of a soft straw, if you would, very

      1:54PM15  pliable.  And it's put in through the incision site with hopes

      1:54PM16  that it will allow all the drainage from the open wound bed.

      1:54PM17  Tissue's weak, particularly the ones we have because a lot of

      1:54PM18  them were eradiated prior to surgery.  We wanted to evacuate

      1:54PM19  the fluid that was collecting under the flap.

      1:55PM20  Q.  And do these size of wounds present particular challenges

      1:55PM21  in getting them to heal and close up post-surgery?

      1:55PM22  A.  Well, considering the people that have head and neck

      1:55PM23  cancer, a lot of them are very malnourished because they

      1:55PM24  couldn't eat because of the tumor.  A lot of them smoked up to

      1:55PM25  the time of surgery.  We had people who were eradiated, which
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      1:55PM 1  then created problems with the skin.  So yes, the skin was

      1:55PM 2  very vulnerable to damage.  And this was a very -- could be

      1:55PM 3  very complicated.

      1:55PM 4  Q.  Now, as -- I take it what we're looking at here doesn't

      1:55PM 5  involve using any kind of suction, any kind of vacuum, any

      1:55PM 6  kind of negative pressure, does it?

      1:55PM 7  A.  No, sir.

      1:55PM 8  Q.  Was this sort of the first stage, if you will, of how you

      1:55PM 9  might address the healing of these kinds of wounds, that --

      1:55PM10  just using this plain, what I'll call plain gravity drain?

      1:56PM11  A.  Well, in my experience this was usually used during --

      1:56PM12  when I was involved in the head and neck surgery during my

      1:56PM13  internship in general surgery year.  When I got into then '71,

      1:56PM14  '72, Dr. Hamaker brought the closed wound drainage or negative

      1:56PM15  pressure concept to IU, and we still had physicians who used

      1:56PM16  this.  They just:  We've done it all along, we're going to

      1:56PM17  keep doing it.  So there was quite a dramatic difference, in

      1:56PM18  my opinion, of the results that we saw when we used the closed

      1:56PM19  drainage or negative pressure.

      1:56PM20  Q.  Well, let's talk about how this would work.  If we could

      1:56PM21  go to the next demonstrative, please.  What is this feature

      1:56PM22  that we're adding here?  What does that demonstrate?

      1:56PM23  A.  Well, it represents -- we would take gauze and fluff it

      1:56PM24  up, almost like a fluff.  And we would place it then.  And it

      1:57PM25  should cover the incision and the whole area of the bed of
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      1:57PM 1  elevation.  So we would place that on top of the flap on the

      1:57PM 2  outside.

      1:57PM 3  Q.  All right.  And if we go to the next one, please.  And

      1:57PM 4  what now are we -- are we adding to this?

      1:57PM 5  A.  Well, what we're adding is an external pressure dressing.

      1:57PM 6  It would be a Purlex, where you wrapped it.  And you would

      1:57PM 7  hope that you would put enough pressure down on the area of

      1:57PM 8  the flap so that the bottom side of the flap would stay in

      1:57PM 9  contact with the upper surface of the remaining tissue after

      1:57PM10  we removed the lymph nodes, jugular vein, muscles, et cetera.

      1:57PM11  And this was -- this is how it was handled, I think, for many

      1:57PM12  years, up into the '70s, at least at IU.

      1:57PM13  Q.  Now, let me ask you about this.  So we have a particular

      1:57PM14  kind of suture line drawn here.  And you also described for us

      1:57PM15  that it was perhaps even more common that there might be even

      1:58PM16  this larger sort of T formation.  So you'd have -- did I

      1:58PM17  remember right -- three different, sort of, large flaps of

      1:58PM18  skin that you would then open up so that you could go into the

      1:58PM19  neck area?

      1:58PM20  A.  Yes, sir.

      1:58PM21  Q.  So given that in mind, what you were trying to accomplish

      1:58PM22  here with this is to get the wound to close and to begin the

      1:58PM23  healing process, by putting this kind of pressure on it?

      1:58PM24  A.  You needed to make sure that the surfaces came together.

      1:58PM25  This was the beginning of the healing process, yes.
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      1:58PM 1  Q.  And would this -- putting this kind of pressure from the

      1:58PM 2  surface down, did it really do much for you if what you had

      1:58PM 3  below was this void where you had perhaps had to remove lots

      1:58PM 4  of tissue and muscle and lymph nodes and things like that?

      1:58PM 5  A.  Well, in my experience it was not very effective.  First

      1:58PM 6  of all, because the bulk of the dressing and wrapping, you had

      1:58PM 7  a lot of asymmetry.  It wasn't equal.  It was very hard to get

      1:59PM 8  a symmetrical dressing on, which then put point pressures on

      1:59PM 9  the flap.

      1:59PM10  Q.  Let me ask you about that because I want to be sure I

      1:59PM11  understand.  When you say asymmetrical, are you talking about,

      1:59PM12  you know, there might be a lot of pressure here and less

      1:59PM13  pressure up there and so, if the pressure was uneven?  Is that

      1:59PM14  what you're describing?

      1:59PM15  A.  Yes, sir.

      1:59PM16  Q.  All right.  And what kind of problem did that cause?

      1:59PM17  A.  Well, it caused necrosis, or death, of the flap.  It

      1:59PM18  turned black from lack of blood supply.

      1:59PM19  Q.  All right.  And you mentioned just a minute ago, and the

      1:59PM20  jury will recall that Dr. Hamaker mentioned this term,

      1:59PM21  "Jackson-Pratt drain."  Just tell us -- tell the jury what

      1:59PM22  that is.

      1:59PM23  A.  Well, Jackson-Pratt drain was designed with a tube that

      1:59PM24  had multiple holes in it at the end that was placed in the

      1:59PM25  bed.  And it was done through a separate incision.  And you
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      1:59PM 1  may use one, three, four of them.  When they came out, the

      2:00PM 2  Jackson-Pratt system, it was -- we call it the grenade.  It's

      2:00PM 3  a bulb that we would press down and you could close the cap on

      2:00PM 4  it, which created the negative pressure to bring out the

      2:00PM 5  fluid.

      2:00PM 6            We have found though that we had to adapt that and

      2:00PM 7  use it to monitor or gauge wall suction because the tube was

      2:00PM 8  too small.  I mean, we'd be sitting in there all the time

      2:00PM 9  closing it.  So it was the -- really, the concept of negative

      2:00PM10  pressure.  And what we called it was the beginning of closed

      2:00PM11  drainage versus -- the penrose would be an open drain because

      2:00PM12  we could not get an airtight seal.

      2:00PM13  Q.  Let's talk about that.  We've now got the next one up

      2:00PM14  here.  And we've got the same suture line.  And tell us, what

      2:00PM15  are these features that we're seeing right there?

      2:00PM16  A.  Well, that part is the grenade, kind of representative of

      2:00PM17  one inflated, or open -- and you would compress it down, put

      2:00PM18  the top on it, which then would create a negative pressure

      2:01PM19  inside it, which would be translated and then go into the bed

      2:01PM20  of the neck.

      2:01PM21  Q.  And tell us this --

      2:01PM22  A.  So that would be the bulb.

      2:01PM23  Q.  All right.  And this is -- what is this feature here

      2:01PM24  that's actually going into the wound?

      2:01PM25  A.  That's the perforated part that I was telling you about
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      2:01PM 1  that goes in through a skin tunnel.  It's laid into the bed,

      2:01PM 2  and it's meant to create negative pressure inside, as well as

      2:01PM 3  to remove the scirrhus fluid that will occur for a period of

      2:01PM 4  time after major surgery.  Every wound weeps for a while, and

      2:01PM 5  we had to get that out at the same time of setting the flap

      2:01PM 6  down in the neck.

      2:01PM 7  Q.  Now, when you do surgery like this, is this the kind of

      2:01PM 8  wound where post-surgery you're expecting a large volume of

      2:01PM 9  fluid to be continually produced in the wound so that you'd

      2:01PM10  want to focus on that?

      2:01PM11  A.  It would depend upon the condition.  Radiated patients

      2:02PM12  usually had more drainage and usually would get worried if you

      2:02PM13  had 50 to 75 cc drainage from each wound VAC for the first 24

      2:02PM14  hours.  After that, we would see it drop down dramatically.

      2:02PM15  And you would hope to see it not the 40 cc range for about,

      2:02PM16  oh, three to four days.  And then you drop down to 15 cc.  And

      2:02PM17  at that point we would make the decision to remove the drain

      2:02PM18  to get it out so that it would not become a foreign body.

      2:02PM19  Q.  And if we focus on this, in contrast to the slide we just

      2:02PM20  looked at where you had the wrap around the neck pushing down,

      2:02PM21  is this pulling from within to pull the tissues together, to

      2:02PM22  promote the healing process?

      2:02PM23  A.  Yes.  It literally would -- again, the bigger the void and

      2:02PM24  the bigger the flaps, it would literally just suck it down.

      2:02PM25  And you could see the structures deep to it because this flap
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      2:03PM 1  is not very thick.

      2:03PM 2  Q.  And by now using negative pressure, suction, within the

      2:03PM 3  wound, what benefit -- what advantage did you see from that,

      2:03PM 4  versus the compression vantage from the top?

      2:03PM 5  A.  Well, I feel it gave -- where the other one I said

      2:03PM 6  asymmetrical, or unequal, this gives equal.  I mean, better,

      2:03PM 7  much better.  It would just kind of create a symmetrical type

      2:03PM 8  of a sucking in or support.  Two, you could look at the wound.

      2:03PM 9  I think one of the biggest advantages that we had then is you

      2:03PM10  would watch the wound, where before you didn't want to keep

      2:03PM11  removing the dressing because when you did that, you removed

      2:03PM12  the support or the pressure down on the wound and it would

      2:03PM13  fill back up and you'd have to start all over again.  So

      2:03PM14  visualizing the wound was very important.

      2:03PM15            And then, lastly, a lot of our people, it's not on

      2:03PM16  here, we have a tracheotomy, which is an opening in the

      2:03PM17  trachea, because they needed a breathing tube.  And when you

      2:04PM18  have heavy dressings, I know of two deaths in my career that

      2:04PM19  the dressings slid down over the trach tube and the patient

      2:04PM20  passed away.  So there was necessity -- didn't want to do that

      2:04PM21  if you could keep from it.

      2:04PM22  Q.  Now, we see here this sort of bulb that's used to create

      2:04PM23  the negative pressure.  Did you ever use this in connection

      2:04PM24  with either wall suction or portable suction?

      2:04PM25  A.  We used it -- used this with wall suction.  We did have a
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      2:04PM 1  few hospitals back in the '70s in Indiana that not every room

      2:04PM 2  had wall suction.  So we did use a continuous pump like a

      2:04PM 3  Gomco pump.

      2:04PM 4  Q.  Now, why -- and I may have skipped over this.  But when

      2:04PM 5  you have these large wounds where you have either one large

      2:04PM 6  flap, or in the others you described where there's three flaps

      2:04PM 7  coming together, why is it important to pull that together?

      2:05PM 8  Why does that have anything to do with wound healing?

      2:05PM 9  A.  Well, if you have -- in wound healing if you have any

      2:05PM10  collection of fluid, such as scirrhus or blood, you will not

      2:05PM11  get any healing.  You have to bring them together.  And you

      2:05PM12  have to have -- it's almost like a glue, if you would, that

      2:05PM13  forms between the two surfaces.

      2:05PM14            So the combination is, is to get that scirrhus fluid

      2:05PM15  out, but at the same time make sure that you have compression

      2:05PM16  of the flap so it's touching each other.  Because if you're

      2:05PM17  out here, it's not going to work.  And sooner or later this

      2:05PM18  flap will die if it doesn't seed in and become attached to the

      2:05PM19  deep tissue.

      2:05PM20  Q.  Now, when you used wall suction, were you able to regulate

      2:05PM21  the pressure?  And if so, how did you go about doing that?

      2:05PM22  A.  Yeah.  They had canisters with about -- kind of a gauge on

      2:05PM23  it that you could adjust to different pressures.

      2:06PM24  Q.  And was there a typical range of pressures that you would

      2:06PM25  use when you were using wall suction and negative pressure
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      2:06PM 1  like this?

      2:06PM 2  A.  We kind of ended up -- we kind of went around.  And the

      2:06PM 3  starting point we used was 80 millimeters of mercury.  We

      2:06PM 4  would set it at 80 millimeters.  Then, depending upon if the

      2:06PM 5  flap was not down, we would turn it up.  And if we felt that

      2:06PM 6  the Jackson-Pratt was too close to the carotid artery -- we

      2:06PM 7  were also very concerned because this could cause damage to

      2:06PM 8  the arteries deep because of the extreme suction effect that

      2:06PM 9  was occurring.  So it was a variation.  But we always started

      2:06PM10  at the eight millimeters of mercury level and then kind of

      2:06PM11  fine-tuned it where we thought would be beneficial for the

      2:06PM12  patient.

      2:06PM13  Q.  You mentioned something about skin on the flap dying.  And

      2:06PM14  I want to go to the next slide and talk about that.  What are

      2:06PM15  we -- what are we illustrating here?

      2:06PM16  A.  Well, the red and the black is where -- this is the edge

      2:07PM17  of the flap, the most vulnerable part of the flap.  And it can

      2:07PM18  die from lack of blood supply.  And it can start very early.

      2:07PM19  I've seen it start 12 hours, or you can see it come in three

      2:07PM20  to four days later.

      2:07PM21            So when that occurs you, develop a wound and you

      2:07PM22  hope it is just, what we call, a superficial wound or partial

      2:07PM23  thickness.  But if it gets into or through the dermis, then

      2:07PM24  you have an open wound and you have a lot of problems on our

      2:07PM25  hands, including rupture of the carotid artery in the neck.
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      2:07PM 1  Q.  And let's talk about that.  So if we could go to the next

      2:07PM 2  one, number 7.  What would be, kind of -- I want to talk about

      2:07PM 3  the early evolution of your approach to this.  But on this,

      2:07PM 4  how would you then initially have addressed this kind of

      2:07PM 5  problem where you have a flap, and part of the flap is dead or

      2:08PM 6  dying?

      2:08PM 7  A.  Well, as you see here, the Jackson-Pratt drain is in.  So

      2:08PM 8  this would be something that started, say, within the first

      2:08PM 9  two to three days after surgery.  Once the dermis separates,

      2:08PM10  you lose all your seal.  So no longer do you have any form of

      2:08PM11  negative pressure.

      2:08PM12            So early, what we did, we went back to the concept

      2:08PM13  of penrose drain.  And a lot of times we would take it off

      2:08PM14  suction if it wasn't doing any good.  We'd snip the tube, and

      2:08PM15  we hope that it worked as a drain to remove any collection of

      2:08PM16  fluid that may be under the flap.  And then we went back to

      2:08PM17  placing gauze and wrapping the neck.  And at that time we were

      2:08PM18  using moist gauze, and I'm embarrassed somewhat to say, it

      2:08PM19  became dry.  We were going -- the wet to dry technique, which

      2:08PM20  was kind of en vogue at that time.

      2:08PM21  Q.  Okay.  Did you encounter -- when you now tried to use this

      2:09PM22  external wrap, put pressure on it, did you encounter some of

      2:09PM23  the same problems we talked about earlier with trying to put

      2:09PM24  pressure top down, so to speak?

      2:09PM25  A.  I think, you know, it comes back to the symmetrical equal
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      2:09PM 1  pressure you want to maintain.  You've got bulky dressings,

      2:09PM 2  and you really can't see the wound.  And that created

      2:09PM 3  problems.

      2:09PM 4  Q.  Well, if we go to the next slide, is there a way then that

      2:09PM 5  you, over time, kind of innovated and took a different

      2:09PM 6  approach to this?  And explain what we're looking at here.

      2:09PM 7  A.  Well, I think you're giving me, probably, more credit.  I

      2:09PM 8  think it was just kind of a normal evolution of using the

      2:09PM 9  closed drainage or negative pressure.  Because what we found,

      2:09PM10  that early in the game if the Jackson-Pratt was still

      2:09PM11  functioning, if we took a seal and put it over where the flap

      2:09PM12  had died, we recreated it and made it airtight, we recreated

      2:10PM13  negative pressure again.

      2:10PM14  Q.  All right.  Let me stop you there because I want to be

      2:10PM15  sure.  So we're back to where we've got this grenade that you

      2:10PM16  call it, that you can use just manually to create negative

      2:10PM17  pressure.  We've got our same incision.  We've got this gauze

      2:10PM18  over this tissue that's suffering.  So what is it that we have

      2:10PM19  added here?

      2:10PM20  A.  We used Saran Wrap, and we took Saran Wrap and placed it

      2:10PM21  down and taped it around it, basically, to create a seal.  And

      2:10PM22  that then now created, again, for the whole wound, a negative

      2:10PM23  pressure.

      2:10PM24  Q.  So am I correctly understanding you?  What you're doing

      2:10PM25  here, is you were trying to seal this whole wound area so that
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      2:10PM 1  you can apply suction, pull a vacuum and recreate that

      2:10PM 2  negative pressure that's going to help the healing process?

      2:10PM 3  A.  Well, if you say "the whole wound area," it's just the

      2:11PM 4  area that had necrosed or died.  We did not do the whole flap

      2:11PM 5  area, because a lot of times that was not needed.

      2:11PM 6  Q.  Right.  What you were focussed on was in cases where you

      2:11PM 7  had this area where the tissue was dying or not healing, but

      2:11PM 8  was, in fact, suffering?

      2:11PM 9  A.  That's correct.

      2:11PM10  Q.  And again, would you use this with wall suction as well?

      2:11PM11  A.  It depends upon how much draining we were having from the

      2:11PM12  neck and at what time.  If it were still having high drainage,

      2:11PM13  we would use wall suction.  If we were down to the 20, 30 cc,

      2:11PM14  we could reprime the bulb pump two to three times a day, and

      2:11PM15  that was fine.  Because most of the time that area was the

      2:11PM16  only area exposed.  We already had seeding of the flap.  And

      2:11PM17  we're just hoping now to get this covered before we had

      2:11PM18  trouble with the carotid artery.

      2:11PM19  Q.  Now, if we could go to the next one.  Did you have

      2:11PM20  problems where there was even larger areas of the flap and

      2:12PM21  tissue that were not healing after surgery, but were creating,

      2:12PM22  in effect, another wound you had to deal with?

      2:12PM23  A.  Yes, we did.

      2:12PM24  Q.  What are we looking at here?

      2:12PM25  A.  Well, this is kind of a representative -- I would say this
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      2:12PM 1  would be -- you saw this happen, again, a lot in the people

      2:12PM 2  who have had preop radiation, is that everything looks pretty

      2:12PM 3  good.  You remove the drain.  And then all of the sudden, you

      2:12PM 4  get this big area that becomes ischemic on the flap.  And it

      2:12PM 5  literally is a full thickness, means it's down to the deep

      2:12PM 6  tissues.

      2:12PM 7  Q.  Let me ask you, when you say ischemic, do you mean it's

      2:12PM 8  losing its blood supply?

      2:12PM 9  A.  Well, ischemic is losing -- I should say infarct.  It has

      2:12PM10  no blood supply, so it's dead tissue.

      2:12PM11  Q.  And so you would have, in contrast to maybe the corner of

      2:12PM12  a flap, you might have quite a large area that is then

      2:12PM13  comprised?

      2:12PM14  A.  And if it got infected, I've seen where we lost all the

      2:12PM15  tissue in the neck.  But this is what we were hoping to

      2:13PM16  prevent.

      2:13PM17  Q.  All right.  And if we -- if we go to the next slide.  Did

      2:13PM18  you have one approach, again, to try to, at some early stage,

      2:13PM19  treat this with just external pressure and compression?  Tell

      2:13PM20  us about that.

      2:13PM21  A.  Well, again, we go back to this -- the concept of gauze

      2:13PM22  and pressure dressings around the neck.  And again, the

      2:13PM23  problem here is that you do not have symmetry.  You can't see

      2:13PM24  the wound, and you have bulky dressings.  A lot of people

      2:13PM25  still had traches in.  And I think the main problem here is a
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      2:13PM 1  lot of times the gauze would dry out.  And I guess we weren't

      2:13PM 2  smart enough then.  You needed to rewet it.  Because when you

      2:13PM 3  removed it, you took some of the tissue that was growing in

      2:13PM 4  the bed.  And it just -- as the penrose drain and the external

      2:13PM 5  pressure dressings, it just was not -- it was not good.

      2:14PM 6  Q.  All right.

      2:14PM 7  A.  It was not a good process.

      2:14PM 8  Q.  Let's go to the next one then.  So tell us now how you

      2:14PM 9  took a different approach, again, with suction, negative

      2:14PM10  pressure, to address this kind of more difficult post-surgery

      2:14PM11  wound?

      2:14PM12  A.  Well, again, this is, I think, kind of a natural

      2:14PM13  progression of use of the closed suction, is that we could not

      2:14PM14  go back in through the neck.  It would be too dangerous.  We

      2:14PM15  can't poke it to go underneath the skin to come back into it.

      2:14PM16  So what we did, we would take -- depends upon the size of the

      2:14PM17  wound, anywhere from an infant feeding tube to a Jackson-Pratt

      2:14PM18  tube.  And we would then line the wound again, clean it up,

      2:14PM19  line it with gauze.  And we would lay the tube in and then

      2:14PM20  wrap over it.  And then we would put Saran Wrap, again, around

      2:14PM21  the wound and make the airtight seal and put it on to bulb

      2:15PM22  suction.  Sometimes we had to use Gomco.  And if it was a

      2:15PM23  large enough wound -- and most of these did not have much

      2:15PM24  drainage -- we used the grenade if we could get the Gomco

      2:15PM25  in -- or the Jackson-Pratt tube.  But it really depended upon
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      2:15PM 1  the size and where the dehiscent or ischemic event occurred.

      2:15PM 2  Q.  You mentioned an infant tube.  What are you talking about?

      2:15PM 3  A.  Oh, I'm sorry.  Infant feeding tube, this is what we would

      2:15PM 4  put down children to feed them by tubing.  And we would cut

      2:15PM 5  more holes in.  It's very small.  I don't know if any of you

      2:15PM 6  ever had an NG tube put down the nose into the stomach.  We

      2:15PM 7  would open that up.  But it's a small size that we would then

      2:15PM 8  hook that up to suction by adapters.

      2:15PM 9  Q.  All right.  So am I correct that what you were doing with

      2:15PM10  this approach -- you've talked about infant tube, you've

      2:15PM11  talked about Saran Wrap and gauze.  Were you basically pulling

      2:15PM12  together and mixing together different things that you had

      2:15PM13  already available to you?

      2:15PM14            MR. MACON:  Objection, leading, Your Honor.

      2:16PM15            MR. SADLER:  What kinds -- if I may rephrase?

      2:16PM16            THE COURT:  You may rephrase.

      2:16PM17  BY MR. SADLER:

      2:16PM18  Q.  What kinds of various materials did you have available to

      2:16PM19  you that you were pulling together to create these kinds of

      2:16PM20  dressings?

      2:16PM21  A.  Well, we had gauze.  We had saline.  We had tubing.  In

      2:16PM22  most cases we had wall suction.  Other cases we had Gomco.  We

      2:16PM23  had tape.  And these were usually available, you know, within

      2:16PM24  a very short time of getting them together on the floor.

      2:16PM25  Q.  And tell us -- and I think you've described a little bit
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      2:16PM 1  of it.  What are we using -- or looking at here?

      2:16PM 2  A.  Well, it's a representation, how we tried to create a

      2:16PM 3  seal.  And that, at times, was, you know, interesting.  But we

      2:16PM 4  would use tape, Benzoin, different things, to make sure we had

      2:16PM 5  a negative pressure.  You have to make an airtight seal.

      2:16PM 6  Q.  All right.  And you talked about Saran Wrap.  Is that what

      2:17PM 7  this is, depicted here?  You would -- you would make a seal

      2:17PM 8  using Saran Wrap?

      2:17PM 9  A.  Yeah.  That's what it's representing.  Yes, sir.

      2:17PM10  Q.  Okay.  And then what -- is this just ordinary medical tape

      2:17PM11  you would use to get it to stick to the patient?

      2:17PM12  A.  Yes.

      2:17PM13  Q.  And what would you do around where the tube comes in, to

      2:17PM14  create a seal?

      2:17PM15  A.  Well, it depended on where the carotid artery was.

      2:17PM16  Carotid artery comes up the neck right about here.  And a lot

      2:17PM17  of the breakdowns -- hopefully it was posterior.  But as it

      2:17PM18  comes more forward what you did not want to ever happen was

      2:17PM19  this tube to lie on the carotid artery, because every time it

      2:17PM20  pulsated, this thing was doing this.  And over time, it would

      2:17PM21  roll right into the carotid artery.  So we would either go

      2:17PM22  from the sides.  Depends how we would need to get in.  And

      2:17PM23  we've even kind of picked it up and tended it and kind of

      2:17PM24  taped it around to create a closed seal when we had to stay

      2:17PM25  away from the carotid artery.

                                   Chris G. Poage, RMR, CRR

                                                                            3483

                                        Spahn - Direct

      2:18PM 1  Q.  Now, we've talked about different approaches as they have

      2:18PM 2  evolved.  Did there come a time where you had an approach, a

      2:18PM 3  technique, a combination of features and methods that you sort

      2:18PM 4  of gave a shorthand name to, as the "poor man's" dressing?

      2:18PM 5  A.  Well, I said this in a lecture about, I think, six years

      2:18PM 6  ago, seven years ago.

      2:18PM 7  Q.  All right.  And tell us, what is that?

      2:18PM 8  A.  Well, it was just exactly a description of what we just

      2:18PM 9  talked about.  I was asked by the Pacific Coast Regional Wound

      2:18PM10  Care Community to give a talk.  And this was a very small part

      2:18PM11  of an hour and a half lecture on wound care in the head and

      2:18PM12  neck.  And what I was staying is that how we addressed a lot

      2:18PM13  of these was this technique we used.  And it was very

      2:18PM14  inexpensive.  Even in today's costs, it was a very inexpensive

      2:18PM15  way to handle it.  So, it was kind of a phrase, just, you

      2:19PM16  know, here's the poor man's negative pressure because this is

      2:19PM17  what we -- what we used back then.

      2:19PM18  Q.  Well, and let me ask you.  So you were giving this talk

      2:19PM19  six years ago.  Were you describing what you were doing in

      2:19PM20  1990, or were you describing what you had done 20 years

      2:19PM21  earlier?

      2:19PM22  A.  It started -- and again, as I said, this is a very small

      2:19PM23  part.  I started back what I did in the '70s and worked

      2:19PM24  forward on telling people how I think I have learned more

      2:19PM25  about wound care over time.  Back then I was a struggling
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      2:19PM 1  intern and resident just doing what needed to be done to try

      2:19PM 2  to make things work.  And so I think I'm more in tune to wound

      2:19PM 3  care now.  But back then, no.

      2:19PM 4  Q.  Well, let me ask you -- I want to look at that.  If we

      2:19PM 5  could pull up Defendant's 135, briefly.  And if we could just

      2:19PM 6  blow up that top slide.  Is this a copy of the slide you had

      2:20PM 7  put together to describe what you had done back in the -- in

      2:20PM 8  the mid-'70s in this timeframe we've been visiting about?

      2:20PM 9  A.  Yes.  This is the one off of my PowerPoint presentation.

      2:20PM10  Q.  All right.  And fortunately, we have a -- we have a much

      2:20PM11  better copy of it.  I do want to now next go to Defendant's

      2:20PM12  Exhibit 157.

      2:20PM13            Now, this is a document you haven't seen before, but

      2:20PM14  the jury has.  It's a memorandum from Mr. Weston to others

      2:20PM15  dated in January, 2002.  Could we go to the last page that

      2:20PM16  says "PowerPoint slide"?  There we go.  Is this a copy of your

      2:20PM17  same PowerPoint slide that we just looked at a minute ago?

      2:20PM18  A.  Yes.  Yes, it is.

      2:20PM19  Q.  All right.  Let's look, if we can -- pull up Demonstrative

      2:20PM20  13, which is a little bit more enhanced version that we can

      2:21PM21  read.  So tell us -- we've labeled some of these things in a

      2:21PM22  little more clearer fashion.  Just tell us, first, what are we

      2:21PM23  looking at?  A cut-away of what?

      2:21PM24  A.  Well, this would be a cross-section of the flap, if you

      2:21PM25  would.  And you have the epidermis and dermis, which is the
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      2:21PM 1  epithelial component, subcutaneous tissue.  It could be fat.

      2:21PM 2  It could be muscle, and then all the different structures that

      2:21PM 3  run in the deep layer.  This was explained earlier.  This

      2:21PM 4  drawing was explained earlier in the talk, which is not a part

      2:21PM 5  of it.  So this was kind of a continuation of the concept that

      2:21PM 6  the lecture was based on.

      2:21PM 7  Q.  Now, when -- tell us, which are the different hospitals

      2:21PM 8  that you used any one of these versions of the negative

      2:21PM 9  pressure or closed suction to help heal these surgical wounds.

      2:22PM10  Where did you use it?

      2:22PM11  A.  Well, I used it in every hospital in Indianapolis and in

      2:22PM12  Evansville.  The closed suction is now universally used as far

      2:22PM13  as draining wounds.  And it's just -- it's used today as it

      2:22PM14  was back then.

      2:22PM15  Q.  Well, and let's focus on the 1970s timeframe.  In that --

      2:22PM16  in that timeframe which are the different hospitals or medical

      2:22PM17  centers that you used this kind of negative pressure

      2:22PM18  treatment?

      2:22PM19  A.  During my residency, it was the VA Hospital in

      2:22PM20  Indianapolis.  It was Wishard Hospital, which is the county

      2:22PM21  hospital in Indianapolis, and it was the IU Medical Center in

      2:22PM22  Indianapolis, and the Methodist Hospital in Indianapolis.

      2:22PM23  Q.  All right.  When you used this in these various

      2:22PM24  facilities, did you share your ideas, talk to your physician

      2:22PM25  colleagues about what you saw as the benefits of this?
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      2:22PM 1  A.  I really didn't promote it, no.  I mean, I really thought

      2:23PM 2  it was just kind of a common sense thing that other people

      2:23PM 3  were using or should be using.

      2:23PM 4  Q.  You ever try to commercialize it, sell it?

      2:23PM 5  A.  No.

      2:23PM 6  Q.  Did you also, at some point, come to use a version of this

      2:23PM 7  that actually involved instilling liquids into the wound?

      2:23PM 8  A.  Yes, I did.

      2:23PM 9  Q.  And how did you come to use --

      2:23PM10            THE COURT:  Is this a good place for a break?

      2:23PM11            MR. SADLER:  It absolutely is.  Thanks.  Yes, sir.

      2:23PM12            THE COURT:  Okay.  Good.  Great.  Well, I thank you

      2:23PM13  for that.  Ladies and gentlemen -- thank you, Dr. Spahn.

      2:23PM14  Sorry for the interruption.  Let's take a break and come back

      2:23PM15  at 15 -- if we could, 15 till 3:00.  Thank you so much.  And

      2:23PM16  Doctor, just step back here.  The jury will come right back

      2:23PM17  there.  That's perfect.  And the jury will come right through

      2:23PM18  here.  Mr. Ramirez, if you would.

      2:24PM19       (Jury leaves courtroom)

      2:24PM20            THE COURT:  Thank you.  We'll be in recess till 15

      2:24PM21  till the hour.  The lawyers don't need to see me about

      2:24PM22  anything, do you?

      2:24PM23            MR. MACON:  No.  I don't believe so, Your Honor.

      2:24PM24            THE COURT:  Okay.  Thank you.  Have a good break.

      2:24PM25       (Recess)
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      2:42PM 1       (Open court, jury present)

      2:47PM 2            THE COURT:  Thank you, ladies and gentlemen.  Please

      2:47PM 3  be seated.

      2:47PM 4            And Dr. Spahn, if you'll retake your chair here.

      2:47PM 5  Thank you, sir.  And Doctor, you've done a good job of

      2:47PM 6  speaking loudly and in a clear voice.  Thank you very much.

      2:47PM 7            THE WITNESS:  Thank you.

      2:47PM 8            MR. SADLER:  I don't think he's become entangled in

      2:47PM 9  the microphone.

      2:47PM10            THE COURT:  Not yet.  We have a ways to go.

      2:48PM11            MR. SADLER:  We have a ways to go.  May I proceed,

      2:48PM12  Your Honor?

      2:48PM13            THE COURT:  Yes, please.

      2:48PM14  BY MR. SADLER:

      2:48PM15  Q.  Dr. Spahn, let's go back to where we left off right before

      2:48PM16  the break.  What I'd like to do is go through and just have us

      2:48PM17  understand what's depicted here.  And what I'd like to start

      2:48PM18  with is this setup of the drain and the gauze, because it

      2:48PM19  looks a little different than some of those earlier

      2:48PM20  depictions.  So tell us, first, what's different about this

      2:48PM21  setup now.

      2:48PM22  A.  Well, I think the setup is the same.  This is just showing

      2:48PM23  the gauze is put in kind of as a volume filler.  It depends

      2:48PM24  how deep the wound is, is how much gauze would be in the

      2:48PM25  wound.  And then the tube was laid on a base of gauze.  And
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      2:48PM 1  then the gauze was wrapped around the tube.  And then the

      2:48PM 2  Saran Wrap was placed on it.

      2:48PM 3  Q.  Okay.  So if we can kind of picture this in three

      2:48PM 4  dimensions.  You might have a surgery where you have a volume

      2:48PM 5  of tissue that's actually removed from the neck, whether it's

      2:48PM 6  lymph nodes or other structures.  That's what you're

      2:49PM 7  describing first, right?

      2:49PM 8  A.  Well, it's really the volume of where the tissue became

      2:49PM 9  necrotic or dead.  And it could range in depth from, let's

      2:49PM10  say, a half inch to two to three inches deep.  Depends, you

      2:49PM11  know, how deep and where in the neck that it occurred.

      2:49PM12  Q.  And if it's deep, then do I understand what you're telling

      2:49PM13  us is you would put gauze down into the wound, and then you

      2:49PM14  would put the drain on top and then fold gauze over that?  Am

      2:49PM15  I doing that correctly?

      2:49PM16  A.  That's correct.

      2:49PM17  Q.  All right.  And your purpose was as a volume filler.  Was

      2:49PM18  there any other purpose in that arrangement of laying gauze to

      2:49PM19  fill the wound, then the drain and then folding over?

      2:49PM20  A.  Well, even when we use -- prior to this time, when we used

      2:49PM21  gauze and then a wrap, we always would take gauze, wet it and

      2:49PM22  put it down in the wound to have a filler.  And then we would,

      2:49PM23  you know, put a pad on it and then wrap the neck.  So this was

      2:50PM24  something that was done prior to us using it.  I did this only

      2:50PM25  with hopes that -- I have to go back on NG tube feedings.
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      2:50PM 1  When you do suction on the stomach, it gets caught on the

      2:50PM 2  wall.  The suction will attach, and you lose suction.  So the

      2:50PM 3  hope here was to wrap it with gauze that is kind of porous so

      2:50PM 4  that it would keep it from becoming occluded, if you would,

      2:50PM 5  the openings.  And I think it also gave more symmetry of

      2:50PM 6  support.  I felt that it just dispersed the negative pressure

      2:50PM 7  better within the wound.

      2:50PM 8  Q.  And so what you were describing is, in using the gauze,

      2:50PM 9  what you didn't want to do, I take it -- this drain end is

      2:50PM10  perforated, has tiny holes in it, does it not?

      2:50PM11  A.  That's correct.

      2:50PM12  Q.  And what -- one thing you were trying to avoid is perhaps

      2:50PM13  this slipping over and becoming perhaps up against or stuck to

      2:50PM14  the side of the wound?

      2:50PM15  A.  Yeah.  We tried to keep that from happening, yes, sir.

      2:50PM16  Q.  And so you would pack it with gauze, as you've described.

      2:51PM17  And then is this the same arrangement up here?  You would seal

      2:51PM18  it with Saran Wrap and then tape it to the four corners?

      2:51PM19  A.  Yes, sir.  Well, four corners usually -- or totally around

      2:51PM20  it.  Well, four sides.

      2:51PM21  Q.  Okay.  And if we could jump back to 12 for just a second.

      2:51PM22  Is this how you would tape it down, even -- I know this is an

      2:51PM23  earlier version.  But is this basically how you would tape it

      2:51PM24  down?

      2:51PM25  A.  Yeah.  I mean, it would be taped down, the Saran Wrap, to

                                   Chris G. Poage, RMR, CRR

                                                                            3490

                                        Spahn - Direct

      2:51PM 1  cover the wound -- the open wound area, if you would.

      2:51PM 2  Q.  All right.  Let's go back then to 13.  And so I think

      2:51PM 3  where we left off is you were about to tell me -- did you then

      2:51PM 4  evolve, or innovate -- whatever the right word is -- figure

      2:51PM 5  out a different way where you could add to this in a way that

      2:51PM 6  would instill fluids, if that's what you wanted to do, to the

      2:51PM 7  wound?

      2:51PM 8  A.  Yeah.  If we needed to add solutions to the wound, we came

      2:52PM 9  up with a different way of adding versus taking the dressing

      2:52PM10  off, adding and putting the dressing back on.

      2:52PM11  Q.  And what are the circumstances medically that you might

      2:52PM12  want to do that?

      2:52PM13  A.  Well, I think mainly if you had an infected wound that you

      2:52PM14  would add antibiotics to the wound.

      2:52PM15            The other time I think we -- I found, really -- I

      2:52PM16  say myself, is that the suction sometime can dry out the

      2:52PM17  gauze.  And if it was right on top of the carotid artery, I

      2:52PM18  had one situation I remember as if it happened yesterday, that

      2:52PM19  I removed the gauze that had dried out.  And I took some of

      2:52PM20  the tissue off the carotid.  And I thought I had a carotid

      2:52PM21  blowout on my hands, in other words, where it just ruptures.

      2:52PM22  Luckily it was not.  It was granulation tissue.  But it made

      2:52PM23  quite a mark on my life, that you just be careful of where

      2:53PM24  you're pulling stuff off of major arteries.

      2:53PM25  Q.  Now, when you would use -- if we could go back to 13 for
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      2:53PM 1  just a second.  When you would use this kind of dressing on

      2:53PM 2  these large neck wounds, what would you look for as a doctor

      2:53PM 3  to see if it was, in fact, helping the progression of the

      2:53PM 4  healing process of these wounds?

      2:53PM 5  A.  I think the first thing you would look at, was there a

      2:53PM 6  change in the tissue?  Did it -- did we get rid of the black,

      2:53PM 7  yellow tissue that was sloughing dead tissue?  Then you would

      2:53PM 8  look at the base.  And I think that's one of the main things I

      2:53PM 9  would look at because we had to cover the carotid artery.  And

      2:53PM10  that was the mainstay here, is that we needed to get more than

      2:53PM11  just the -- it's called ampentetion (phonetic), the lining,

      2:53PM12  because once that dries out, that's what causes the artery to

      2:54PM13  rupture.  So you look at the base.  And it usually would fill.

      2:54PM14  It would get less deep, or it would get shallower.

      2:54PM15  Q.  Were you looking for indications of either granulation or

      2:54PM16  new tissue, healthy tissue growing?

      2:54PM17  A.  Yeah.  I think more filling the wound.  Back then I was

      2:54PM18  looking mainly -- as I said, I -- what I knew about wounds, I

      2:54PM19  was -- out of necessity I wanted that carotid artery to get

      2:54PM20  covered.  So I was looking for more of a tissue base over the

      2:54PM21  carotid artery.  In retrospect, I was looking probably at

      2:54PM22  granulation tissue at that point as it was building up, as it

      2:54PM23  was healing.

      2:54PM24  Q.  And I asked you before the break whether you had tried to

      2:54PM25  promote this or commercialize it.  And what I failed to really
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      2:54PM 1  ask you is, as you went and used this on patients in these

      2:54PM 2  different hospitals, did you just informally, as a matter of

      2:54PM 3  course, talk with your colleagues, nurses, show them what you

      2:54PM 4  were doing, that kind of thing?

      2:55PM 5  A.  Well, I would put it on the wound.  Most of the time in

      2:55PM 6  the IU, and even when I was in practice in Evansville, there

      2:55PM 7  were three of us who would round on each other's patients.  So

      2:55PM 8  they would see this technique, if you would.  As I learned

      2:55PM 9  from them, they would use it as needed.  The nurses would see

      2:55PM10  it.  But did I ever get formally up and give a big lecture of

      2:55PM11  saying this is the way to do it?  No, sir.

      2:55PM12  Q.  You never wrote any big papers about it or commissioned

      2:55PM13  any large studies or trials or anything about it?

      2:55PM14  A.  No, sir.

      2:55PM15  Q.  You just used it on patients, is what you did?

      2:55PM16  A.  Yes, sir.

      2:55PM17  Q.  Did you find it to be an effective technique in helping

      2:55PM18  heal these very complicated surgical wounds from this kind of

      2:55PM19  surgery?

      2:55PM20  A.  I would say maybe not a hundred percent success rate.  But

      2:55PM21  it was far superior to what we were doing on the gauze and

      2:55PM22  wrap technique.

      2:56PM23  Q.  I asked you earlier about your specialties, and you

      2:56PM24  described yourself, I think, as certified in head and neck

      2:56PM25  surgery?
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      2:56PM 1  A.  That's correct.

      2:56PM 2  Q.  What does that involve?

      2:56PM 3  A.  Well, head and neck surgery is kind of a cross between an

      2:56PM 4  ear, nose and throat person and a head and neck surgeon.  And

      2:56PM 5  we were trained to do thyroids, so we're kind of in the

      2:56PM 6  general surgery area.  And then I had special training on

      2:56PM 7  cosmetic surgery.  So we're kind of this hybrid.  And it used

      2:56PM 8  to be the eye, ear, nose and throat.  Then it became ear, nose

      2:56PM 9  and throat.  Then it became otolaryngology, head and neck

      2:56PM10  surgery.  And now I think it's just head and neck surgery.  It

      2:56PM11  kind of defines how the specialty developed.

      2:56PM12  Q.  When you would do some of these very significant surgeries

      2:56PM13  on the neck, what are the particular challenges that you'd

      2:56PM14  have to face that maybe, as someone who had additional

      2:57PM15  training and specialization, that helped you to respond to

      2:57PM16  those challenges?

      2:57PM17  A.  I'm sorry.  Go through that --

      2:57PM18  Q.  What are the particular difficulties -- as opposed to

      2:57PM19  putting a Band-Aid on my cut finger, when you're opening up

      2:57PM20  somebody's neck to do major surgery, what are the particular

      2:57PM21  challenges that you're facing there?

      2:57PM22  A.  Well, I think in the head and neck area you have mainly

      2:57PM23  the vessels.  The carotid artery is exposed at the time of

      2:57PM24  surgery.  You have major nerves, vegas, hyoglossus of the

      2:57PM25  tongue.  So you'd have to be aware of those.  The facial nerve
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      2:57PM 1  of the face.

      2:57PM 2            And what you have here, it's in people who really

      2:57PM 3  were not in good health.  I mean, and these were people with

      2:57PM 4  severe -- as I said, they were sick.  They had large cancers

      2:57PM 5  many of the times, maybe been eradiated, maybe received

      2:57PM 6  chemotherapy.  So we had people who were prone to poor

      2:57PM 7  results.  And it became -- it's a complicated situation.  The

      2:58PM 8  surgery is -- I hate to say, it's almost the easiest part of

      2:58PM 9  taking care of these problems.  Because afterwards, now you

      2:58PM10  have the health of the patient and the situation of watching

      2:58PM11  what's happening, to be very cautious.

      2:58PM12            Luckily, over time our specialty really has

      2:58PM13  developed a much more, I think, reasonable approach.  This was

      2:58PM14  very big surgery back then.  We don't seem to be doing as much

      2:58PM15  of that now.  And our complication rates have gone down

      2:58PM16  dramatically with the new techniques.

      2:58PM17  Q.  Back in the '70s time period when you were using the

      2:58PM18  closed suction and the negative pressure as you've described

      2:58PM19  it, how do you feel about whether it helped you overcome

      2:58PM20  challenges in patients that were having difficulty after

      2:58PM21  surgery?

      2:58PM22  A.  As I mentioned, you know, I don't think anything in

      2:59PM23  medicine is a hundred percent.  It was far superior to

      2:59PM24  anything else we had available in the '70s.  I mean, now we

      2:59PM25  have magic dressings and every other thing out there.  But at
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      2:59PM 1  that time, where I trained, anyway, we just didn't have the --

      2:59PM 2  you know, first of all, the awareness of wound care like we

      2:59PM 3  have today.  So it's a different -- it was a different time,

      2:59PM 4  different place.  And yeah, I think it was beneficial.  It was

      2:59PM 5  much better than what we were doing.

      2:59PM 6  Q.  And lastly, Doctor, you've been nice to come down here

      2:59PM 7  from Indiana to take time away from your family and talk to

      2:59PM 8  us.  Other than being reimbursed for your hotel and airfare,

      2:59PM 9  are you being paid in any way?

      2:59PM10  A.  I could get funny and say -- no, I am not.

      2:59PM11            MR. SADLER:  Thank you, sir.  No further questions.

      2:59PM12            THE COURT:  Thank you so much.  Now, shall we do --

      2:59PM13            MR. MACON:  Absolutely.

      2:59PM14            THE COURT:  Great.  Mr. McClanahan, we'll do you,

      2:59PM15  and then we'll go to Mr. Macon.

      3:00PM16            MR. MCCLANAHAN:  Thank you, Your Honor.

      3:00PM17                         CROSS-EXAMINATION

      3:00PM18  BY MR. MCCLANAHAN:

      3:00PM19  Q.  How do you do, Dr. Spahn?

      3:00PM20  A.  Sir.

      3:00PM21  Q.  I'm Randy McClanahan.  I represent BlueSky and Richard

      3:00PM22  Weston.  We've never met before now, have we, sir?

      3:00PM23  A.  No, sir.

      3:00PM24  Q.  I just wanted to follow up on a couple of areas with you.

      3:00PM25  First of all, I was listening to you describe the company that
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      3:00PM 1  you have now.  And I wasn't entirely clear, and I just want to

      3:00PM 2  get in my own mind a couple of things.  As I understand it,

      3:00PM 3  you initially came up with a product that supported patients'

      3:00PM 4  heads after they had surgery; is that correct?

      3:00PM 5  A.  Well, it supported the total body.

      3:00PM 6  Q.  Okay.  And then what your company does now -- I was

      3:00PM 7  looking on the internet some while you were testifying about

      3:00PM 8  this.  Apparently, you all produce something called waffle

      3:00PM 9  products now?

      3:00PM10  A.  Yes, sir.

      3:00PM11  Q.  And waffle products are medical devices.  They have

      3:00PM12  medical uses?

      3:01PM13  A.  Correct.

      3:01PM14  Q.  And as I understand it, they -- from the pictures I've

      3:01PM15  seen, they kind of look like a waffle.  And people can sit on

      3:01PM16  them, or they can lie on them, go over them -- excuse me -- go

      3:01PM17  over mattresses to do things like help prevent pressure

      3:01PM18  ulcers?

      3:01PM19  A.  Well, they're, yeah, used to prevent and then heal certain

      3:01PM20  stages of pressure ulcers.  Yes, sir.

      3:01PM21  Q.  So the company that you're -- that you're working with

      3:01PM22  right now, I mean, you're not out making lawn chair furniture.

      3:01PM23  These are medical devices for people, to help with their

      3:01PM24  problems?

      3:01PM25  A.  That's correct.
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      3:01PM 1  Q.  Okay.  The other thing that I -- that I just wanted to

      3:01PM 2  talk about, because I'm not sure we've had anybody talk about

      3:01PM 3  it yet in this trial, has to do with this concept of measuring

      3:01PM 4  pressure with millimeters of mercury.  Okay.  You've mentioned

      3:01PM 5  that before.

      3:01PM 6            Now, just to get the science on this, as I

      3:01PM 7  understand it, when we talk about standard atmospheric

      3:01PM 8  pressure, like we're at in this courtroom, then that would

      3:01PM 9  essentially be called one atmosphere, correct?

      3:01PM10  A.  Yes.

      3:01PM11  Q.  And I think that that's about 760 millimeters of mercury?

      3:02PM12  A.  That is correct.

      3:02PM13  Q.  Meaning that the pressure exerted just at sea level in a

      3:02PM14  regular room, not on a mountaintop or under water, but at sea

      3:02PM15  level, in a regular room, a column of mercury would be lifted

      3:02PM16  760 millimeters by one atmosphere of pressure?

      3:02PM17  A.  To my understanding, yes.

      3:02PM18  Q.  Sure.  So when we're talking about measuring a vacuum,

      3:02PM19  what we're doing is we're talking about measuring the extent

      3:02PM20  to which the pressure is depressed below the standard

      3:02PM21  atmospheric pressure?

      3:02PM22  A.  Yes, sir.

      3:02PM23  Q.  So, for example, if 760 millimeters of mercury would be

      3:02PM24  one atmosphere, then 380 millimeters of mercury would be a

      3:02PM25  half atmosphere?
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      3:02PM 1  A.  Yes.

      3:02PM 2  Q.  And the pressure that you were working with, you said we

      3:02PM 3  would start at 80 millimeters of mercury and work up, or that

      3:03PM 4  sort of thing.  Basically, we're talking about, roughly a

      3:03PM 5  seventh, and eighth, a number like that, a fraction of normal

      3:03PM 6  atmospheric pressure?

      3:03PM 7  A.  Yeah, an eighth.  Yes, sir.

      3:03PM 8  Q.  Okay.  Now, all of the -- all of the things that you told

      3:03PM 9  this jury about today that include, for example, using the

      3:03PM10  Jackson-Pratt drain with a bulb, covering the field over with

      3:03PM11  Saran Wrap, creating negative pressure for the whole wound,

      3:03PM12  the slides that you used to describe this that were -- that

      3:03PM13  you labeled the poor man's vacuum dressing, used in the 1970s,

      3:03PM14  all of these things that you've told the jury about in this

      3:03PM15  trial, you never did have an opportunity to tell the Patent

      3:03PM16  Office about when the Patent Office was considering Dr.

      3:04PM17  Argenta's patent application, did you?

      3:04PM18  A.  No, sir.

      3:04PM19  Q.  So whatever the Patent Office did or did not consider,

      3:04PM20  they would not have had the benefit of what the jury has heard

      3:04PM21  today about what you did before this patent was ever applied?

      3:04PM22            MR. MACON:  Your Honor, we've gone through this

      3:04PM23  before.  This man is not an expert on patents.  And I mean,

      3:04PM24  there's really no point in this.  This lawyer knows better.

      3:04PM25            THE COURT:  Well, I think it is true that Dr. Spahn
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      3:04PM 1  has not come here as an expert but come here as a fact witness

      3:04PM 2  to tell about what he did in the early 1970s.  And so he's not

      3:04PM 3  been designated as an expert on patents.  And so under those

      3:04PM 4  circumstances I'll sustain the objection.

      3:04PM 5  BY MR. MCCLANAHAN:

      3:04PM 6  Q.  So the fact is you never told the Patent Office what you

      3:04PM 7  have told this jury, did you?

      3:04PM 8  A.  No, sir.

      3:04PM 9            MR. MCCLANAHAN:  Thank you.  No further questions,

      3:04PM10  Your Honor.

      3:04PM11            THE COURT:  Okay.  Yes, sir, Mr. Macon.

      3:04PM12                         CROSS-EXAMINATION

      3:04PM13  BY MR. MACON:

      3:04PM14  Q.  Dr. Spahn, let's see if we can get you done in 15 minutes.

      3:05PM15  A.  That would be nice, sir.

      3:05PM16  Q.  Be nice for both of us.  Nice for all of us.

      3:05PM17            Okay.  Let's talk about your technique.  You only

      3:05PM18  used your technique from the neck up?

      3:05PM19  A.  A little bit lower at times.

      3:05PM20  Q.  Okay.

      3:05PM21  A.  Down to the nipple area.

      3:05PM22  Q.  I'm not going there.

      3:05PM23  A.  Okay.

      3:05PM24  Q.  In the -- you never used it below the mid --

      3:05PM25  A.  Mid-chest.
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      3:05PM 1  Q.  Real men don't have those.  But anyway, you never used it

      3:05PM 2  from the mid-chest level; is that correct?

      3:05PM 3  A.  That is correct, sir.

      3:05PM 4  Q.  And you always used it for wounds that were surgically

      3:05PM 5  created?

      3:05PM 6  A.  You could say they were related to a surgical wound.  But

      3:05PM 7  the necrosis could occur afterwards, yes.

      3:05PM 8  Q.  Yeah.  But they were -- they were related to surgery,

      3:05PM 9  correct?

      3:05PM10  A.  That is correct.

      3:05PM11  Q.  And you also only used them in situations where there were

      3:06PM12  flaps, correct?

      3:06PM13  A.  Almost every one of our surgeries is related to -- when I

      3:06PM14  talk about flaps, is opening the skin for exposure, incision,

      3:06PM15  and a flap, not that we brought something in from another

      3:06PM16  area.

      3:06PM17  Q.  Right.  But in every time you used your technique, you

      3:06PM18  used the flap, correct?

      3:06PM19  A.  That's correct.

      3:06PM20  Q.  And now, you did not use it if there was a great, big,

      3:06PM21  open, deep wound, would you?  You wouldn't use that technique?

      3:06PM22  A.  In the head and neck, we would not.  We would probably

      3:06PM23  have to resurface the wound and then go back to the closed

      3:06PM24  suction and hold that down.  Yes, sir.

      3:06PM25  Q.  Let me just summarize.  So what you're talking about, use
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      3:06PM 1  your technique from the middle of the chest up.  And you used

      3:06PM 2  it with wounds that were related to surgery.  And you used it

      3:06PM 3  -- you didn't use it on big, open wounds, correct?

      3:07PM 4  A.  Well, if I may, what do you consider big?  I guess I need

      3:07PM 5  to have you define that.

      3:07PM 6  Q.  Bigger than the bread box?

      3:07PM 7  A.  Well, the neck's smaller than that.  I would say we would

      3:07PM 8  not use it more than an area this big, a size of a --

      3:07PM 9  Q.  Two quarters?

      3:07PM10  A.  Tennis ball.  Something like that, yes, sir.

      3:07PM11  Q.  Okay.  So now we've narrowed down to where your technique

      3:07PM12  was used.

      3:07PM13            Now, let's go and let's talk real briefly about you.

      3:07PM14  I heard you saying things about medicine is different today

      3:07PM15  and things have changed.  Well, as a matter of fact, you

      3:07PM16  haven't been practicing medicine in over six years, have you?

      3:07PM17  A.  That is not true.

      3:07PM18  Q.  Well, did you -- have you gone back to practicing medicine

      3:07PM19  since your deposition was taken?

      3:07PM20  A.  I have scrubbed in on one surgery.  I have credentials.  I

      3:07PM21  do not -- I do not do primary care, but I have been involved.

      3:07PM22  And I'm still licensed.  I go in with the -- my partners.

      3:08PM23  Q.  Well, let's see what you said when you were asked the same

      3:08PM24  question, Page 43, line 23 to Page 44, line 3.

      3:08PM25       (Playing video)
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      3:08PM 1            QUESTION:  Can we use the year 2000 as a year -- as

      3:08PM 2  the dividing line?  Before that, you were involved in the

      3:08PM 3  private practice of medicine; after that, you were not

      3:08PM 4  involved in the private practice of medicine?

      3:08PM 5            ANSWER:  Give or take six months to a year.  Yes,

      3:08PM 6  sir.

      3:08PM 7       (Video stopped)

      3:08PM 8  BY MR. MACON:

      3:08PM 9  Q.  So isn't it true that since approximately the year 2000,

      3:08PM10  you haven't been actively involved in the private practice of

      3:08PM11  medicine?

      3:08PM12  A.  I think that's just what I said.

      3:08PM13  Q.  Okay.  And as a matter of fact, you've been running a

      3:08PM14  company.  And the company is involved in devices to prevent

      3:08PM15  pressure sores; is that right?

      3:08PM16  A.  Prevent injury, yes.

      3:08PM17  Q.  And as a matter of fact, are you aware of a company based

      3:08PM18  in San Antonio that is involved in the business of treating

      3:08PM19  and preventing pressure sores?

      3:08PM20  A.  Yes.

      3:08PM21  Q.  And is the name of that company Kinetic Concepts?

      3:09PM22  A.  Yes.

      3:09PM23  Q.  Now, you admit that at least at the time you went out of

      3:09PM24  the private practice of medicine, you weren't an expert in

      3:09PM25  wound care?
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      3:09PM 1  A.  I don't -- I'm still not.

      3:09PM 2  Q.  Okay.  You've never been an expert in wound care, have

      3:09PM 3  you?

      3:09PM 4  A.  I would say almost -- there's very few people who are, if

      3:09PM 5  any.

      3:09PM 6  Q.  Yes, sir.  Okay.  And you haven't had any special training

      3:09PM 7  in wound care?

      3:09PM 8  A.  No, sir.

      3:09PM 9  Q.  And you haven't done any case studies or research relating

      3:09PM10  to wound care, have you?

      3:09PM11  A.  No, sir.

      3:09PM12  Q.  You haven't read any of the patents in this case?  You

      3:09PM13  haven't carefully read any of the patents in this case?

      3:09PM14  A.  That's correct.

      3:09PM15  Q.  You've never used any of the BlueSky products, have you?

      3:09PM16  A.  No.

      3:09PM17  Q.  You've never used the KCI Wound VAC, have you?

      3:09PM18  A.  No, sir.

      3:09PM19  Q.  Now, let's talk about this technique.  And we already know

      3:09PM20  where it's isolated, but let's talk about it.  Is there any

      3:09PM21  document of any kind in the world that would substantiate your

      3:10PM22  claim that you had such a technique in the 1970s?

      3:10PM23  A.  I know of none.

      3:10PM24  Q.  Just to make it clear, the -- all these pretty graphics

      3:10PM25  that we saw, those were created this year, 2006, correct?
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      3:10PM 1  A.  The graphics, the colored ones?

      3:10PM 2  Q.  Yes.

      3:10PM 3  A.  Yes, they were.

      3:10PM 4  Q.  And the hand drawing graphic, that was created about the

      3:10PM 5  year 2000 or 2001 when you made your speech?

      3:10PM 6  A.  Yes, sir.

      3:10PM 7  Q.  And so you don't have any graphics or drawings that show

      3:10PM 8  what you were doing back in 1970s, do you?

      3:10PM 9  A.  Well, I take -- could you define, what do you mean what I

      3:10PM10  was doing?  There are articles showing the closed suction and

      3:10PM11  negative pressure.  That's in textbooks back in that

      3:10PM12  timeframe.

      3:10PM13  Q.  Do you recall that you were asked, "Can you point me to

      3:10PM14  any document, writing or photograph of any kind that would

      3:10PM15  support the claim that you used negative pressure in

      3:11PM16  connection with wound care in the 1970s?"

      3:11PM17  A.  Yes.

      3:11PM18  Q.  And what's the answer to that?

      3:11PM19  A.  I sent it to Ken Taube.

      3:11PM20  Q.  Well, let's go ahead and see what you said under oath.

      3:11PM21  Ken Taube, by the way, was one of the lawyers --

      3:11PM22  A.  He was a lawyer.  I sent it to him.

      3:11PM23  Q.  And he hired you, correct?

      3:11PM24  A.  Well, I think so.

      3:11PM25  Q.  He's -- is he the one you sent your first bill to?
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      3:11PM 1  A.  I never sent a bill to him.

      3:11PM 2  Q.  Okay.  Is he the one who employed you?

      3:11PM 3  A.  He asked me to testify.

      3:11PM 4  Q.  Okay.  Let's see what you said when you were asked the

      3:11PM 5  same question, on Page 68, line 23, through 69, line 5.

      3:11PM 6       (Playing video)

      3:11PM 7            QUESTION:  As of today, can you point me to any

      3:11PM 8  document, writing, photograph of any kind whatsoever that

      3:11PM 9  would support the claim that you used negative pressure in

      3:11PM10  connection with wound care in the 1970s?

      3:11PM11            ANSWER:  Any document?

      3:11PM12            QUESTION:  Yes, sir.

      3:11PM13            ANSWER:  No.

      3:11PM14       (Video stopped)

      3:12PM15  BY MR. MACON:

      3:12PM16  Q.  Okay.  And actually, that wasn't the only time you were

      3:12PM17  asked that.  Let's show what -- when you were asked that

      3:12PM18  question a different time under oath, on Page 155, line 18

      3:12PM19  through 21.  Let's see how you answered it at that time.

      3:12PM20       (Playing video)

      3:12PM21            QUESTION:  Is there any document of any kind in the

      3:12PM22  world that would substantiate your claim that you used the

      3:12PM23  technique described in your report, in the 1970s?

      3:12PM24            ANSWER:  No.

      3:12PM25       (Video stopped)
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      3:12PM 1  BY MR. MACON:

      3:12PM 2  Q.  Okay.  Now, let's talk about this.  Have you ever seen a

      3:12PM 3  presentation, a teaching, at any time prior to -- prior to

      3:12PM 4  2000, of this technique that you're talking about?  Ever been

      3:12PM 5  a presentation by you or anybody else?

      3:12PM 6  A.  Yes.  We talked about the negative pressure closed

      3:12PM 7  suction.

      3:12PM 8  Q.  Have you ever seen the poor man dressing taught as part of

      3:13PM 9  a presentation at any time prior to 1990, 1991 or 1989?

      3:13PM10  A.  Not the poor man's dressing.

      3:13PM11  Q.  Okay.  You talked about -- you talked about that you went

      3:13PM12  to the hospitals, and there were other doctors there, and they

      3:13PM13  saw you doing it.  But have you ever seen anybody using the

      3:13PM14  poor man's dressing?

      3:13PM15  A.  At this time, no, sir.

      3:13PM16  Q.  Okay.  Are you expecting to see someone in the future?

      3:13PM17  A.  I thought we were talking about the '70 timeframe.

      3:13PM18  Q.  Well, no.  Let me ask you.  Have you ever seen -- as of

      3:13PM19  the date of your deposition, 2005, have you ever seen or

      3:13PM20  observed anyone use the poor man's dressing?

      3:13PM21  A.  No, sir.

      3:13PM22            MR. MACON:  Okay.  I'll pass the witness, Your

      3:13PM23  Honor.

      3:13PM24            THE COURT:  Okay.  Thank you so much.

      3:13PM25            MR. SADLER:  I just have one question.
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      3:13PM 1            THE COURT:  Sure, Mr. Sadler.

      3:14PM 2                       REDIRECT EXAMINATION

      3:14PM 3  BY MR. SADLER:

      3:14PM 4  Q.  I think this is clear, but you've never seen anyone use it

      3:14PM 5  other than when you saw yourself using it, I assume?

      3:14PM 6  A.  Yeah.  There were patients.  But did I walk in or somebody

      3:14PM 7  -- I walked into a room, I didn't know the patient, and there

      3:14PM 8  was somebody using it?  No.

      3:14PM 9  Q.  But you used it?

      3:14PM10  A.  But I used it.

      3:14PM11            MR. SADLER:  Okay.  Nothing further.

      3:14PM12            MR. MCCLANAHAN:  Just one follow-up on that.

      3:14PM13                        RECROSS-EXAMINATION

      3:14PM14  BY MR. MCCLANAHAN:

      3:14PM15  Q.  And when you, yourself, used it, there were other people

      3:14PM16  observing you use it?

      3:14PM17  A.  Well, depends upon what level.  You know, I could start,

      3:14PM18  as I said, the intern.  But as I went up the ladder of the

      3:14PM19  residency, I had residents under me, interns under me.  The

      3:14PM20  nurses were there.  But then we also rotated rounds with other

      3:14PM21  residents.  So yes, there were other people who saw what was

      3:14PM22  going on.

      3:14PM23  Q.  And if you think about the number of hospitals you went

      3:15PM24  to, the number of people you worked with, that sort of thing,

      3:15PM25  would the number of people be in the dozens?
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      3:15PM 1  A.  You know, each floor -- it's kind of interesting in head

      3:15PM 2  and neck.  We had our special floor.  So they weren't like

      3:15PM 3  it's all over the hospital.  If -- you know, we took care of

      3:15PM 4  the people on the floor because of the -- I'd say the

      3:15PM 5  complicated care that they had to have by nurses.

      3:15PM 6  Q.  Yes, sir.

      3:15PM 7  A.  So it's a smaller niche.  And the only time other people

      3:15PM 8  would come in would be consultants and infectious disease

      3:15PM 9  people or people we'd call in.  So, I mean, you're talking

      3:15PM10  about the numbers.  And thank God, we're probably talking

      3:15PM11  about 10 to 20 people only that we used this on.

      3:15PM12  Q.  Those were patients?

      3:15PM13  A.  Those were patients, yes.

      3:15PM14  Q.  So you used it on 10 to 20 patients.  But for each patient

      3:15PM15  there might be other doctors, interns, residents, nurses,

      3:15PM16  therapists of various kinds, who would have had an opportunity

      3:15PM17  to observe, with their eyes, what you were doing?

      3:16PM18  A.  Correct.

      3:16PM19            MR. MCCLANAHAN:  Thank you very much, Your Honor.

      3:16PM20            THE COURT:  Anything further?

      3:16PM21            MR. MACON:  I might as well just ask one, Your

      3:16PM22  Honor.  Everybody else is.

      3:16PM23            THE COURT:  Yes, sir.  Maybe this will end it.

      3:16PM24            MR. MACON:  You think this will end it.  I hope so,

      3:16PM25  Your Honor.

                                   Chris G. Poage, RMR, CRR

                                                                            3509

                                        Spahn - Recross

      3:16PM 1                        RECROSS-EXAMINATION

      3:16PM 2  BY MR. MACON:

      3:16PM 3  Q.  Dr. Spahn, do you understand that when you see other

      3:16PM 4  people performing some medical -- some medical procedure, that

      3:16PM 5  you have an obligation of confidentiality; that you're not

      3:16PM 6  supposed to go out and talk about that procedure with other

      3:16PM 7  people?  Do you understand that?

      3:16PM 8  A.  I really don't understand that question.

      3:16PM 9  Q.  Okay.  You don't understand that a doctor or a caregiver

      3:16PM10  has an obligation to keep confidential, information concerning

      3:16PM11  treatment of patients?

      3:16PM12  A.  I disagree with that.  You have the privacy act, but you

      3:16PM13  have the right to talk in generalities.  And everybody does

      3:16PM14  it.

      3:16PM15  Q.  If that's the way you do it, that's good to know.  Thank

      3:16PM16  you.

      3:16PM17  A.  Thank you.

      3:16PM18            THE COURT:  Okay.  Thank you very much, Dr. Spahn,

      3:16PM19  and have a good trip back.  I hope the Colts have a great

      3:17PM20  year.

      3:17PM21            THE WITNESS:  I do, too.

      3:17PM22            THE COURT:  Yes, sir.

      3:17PM23            Okay.  Yes, sir, Mr. Sadler.  Oh, Mr. Beard.

      3:17PM24            MR. BEARD:  Thank you, Your Honor.  Our next witness

      3:17PM25  -- Your Honor, we'll be calling our next witness by
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      3:17PM 1  deposition.  And the taped testimony is about an hour and 19

      3:17PM 2  minutes.  So we may need to schedule a break in the middle of

      3:17PM 3  that.

      3:17PM 4            THE COURT:  That's probably a good idea.  Everybody

      3:17PM 5  okay -- we say go about -- say about 30, 35 minutes and then

      3:17PM 6  break around 10 till 4:00 or something like that?

      3:17PM 7            MR. MACON:  Can --

      3:17PM 8            THE COURT:  Yes.

      3:17PM 9            MR. MACON:  Can the lawyers just make an agreement

      3:17PM10  about where?

      3:17PM11            THE COURT:  Sure.  Sure.

      3:17PM12            MR. BEARD:  While we're doing that, we need to pass

      3:17PM13  out the updates for the folder.

      3:18PM14            THE COURT:  Sure.  Thank you, Mr. Beard.  If you can

      3:18PM15  -- if the lawyers or the technical people can agree about

      3:18PM16  where we can just take a break.  Thank you, Mr. Beard.

      3:19PM17            Everybody -- oh, we still have Mr. Gomez.  Great.

      3:19PM18  Thank you, Mr. Gomez.

      3:19PM19            Okay.  Did we reach an agreement here, ladies and

      3:20PM20  gentlemen?

      3:20PM21            MS. COWART:  Yes, Your Honor.

      3:20PM22            THE COURT:  Excellent.  Excellent.  Okay.  Well, Mr.

      3:20PM23  Beard, if you'll introduce this deposition to us.

      3:20PM24            MR. BEARD:  Thank you, Your Honor.  For the record,

      3:20PM25  we are calling Katharine Jeter by deposition.
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      3:20PM 1            THE COURT:  Thank you very much, sir.  Let me ask,

      3:20PM 2  it seems a little warm in here.  Before we start, is the jury

      3:20PM 3  okay?  You're okay?  That's fine.  Maybe it's just -- okay.

      3:20PM 4  No problem.  Beg your pardon?  Looks like we're going to have

      3:21PM 5  a split vote on this.  Thank you very much.  We'll leave it

      3:21PM 6  where it is.

      3:21PM 7            Okay.  Excuse me for the interruption.  Please go

      3:21PM 8  ahead.

      3:21PM 9       (Playing video)

      3:21PM10      KATHERINE JETER, DEFENDANT MEDELA'S WITNESS, BY VIDEO

      3:21PM11                            EXAMINATION

      3:21PM12  Q.  For the record and introduction to the Court, would you

      3:21PM13  please give your full name.

      3:21PM14  A.  Katherine F. Jeter.

      3:21PM15       (Video stopped)

      3:21PM16            THE COURT:  Let's see.  We may have to -- I think we

      3:21PM17  didn't punch the magic button.  Okay.  You want to start it

      3:21PM18  over again?

      3:21PM19       (Playing video)

      3:21PM20  Q.  For the record and introduction to the Court, would you

      3:21PM21  please give your full name.

      3:21PM22  A.  Katherine F. Jeter.

      3:21PM23  Q.  Let's start with just a bit of background information.

      3:21PM24  Tell us briefly a bit of your education.  Let's start with

      3:21PM25  college and go forward, just briefly an overview.
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      3:21PM 1  A.  I attended the University of Texas from 1955 to 1958, I

      3:21PM 2  think it was.  And then I resumed college in the 1970s and

      3:21PM 3  received a bachelor of science degree from the State

      3:22PM 4  University of New York in Albany, a masters in counselling

      3:22PM 5  from Ball State University in Muncie, Indiana, and a doctorate

      3:22PM 6  of education in human development at the George Washington

      3:22PM 7  University in Washington, D.C.

      3:22PM 8  Q.  And throughout your career, have you had opportunity to

      3:22PM 9  work in the Medicare -- medical industry?

      3:22PM10  A.  I've been in the medical field since 1960.

      3:22PM11  Q.  Please give us an overview of that work experience.

      3:22PM12  A.  I became an enterostomal therapist in 1969 when the

      3:22PM13  specialty was named.  I was one of 21 people who helped define

      3:22PM14  that specialty.  We took care of people with colostomies

      3:22PM15  iliostomies, draining wounds, anything that dripped, except

      3:22PM16  the nose.  And that specialty was named by Dr. Rupert Turnbull

      3:22PM17  at the Cleveland Clinic.  And all of those of us who became

      3:23PM18  what was then called an enterostomal therapist, had been

      3:23PM19  working in the field by virtue of our own personal experience,

      3:23PM20  and we were trained by surgeons around the country.

      3:23PM21  Q.  Which hospitals did you work at?

      3:23PM22  A.  I worked at Columbia Presbyterian Medical Center in

      3:23PM23  New York from 1968 to 1972.  I was at the University of

      3:23PM24  California Irvine from 1972 to 1975.  And after that, because

      3:23PM25  of my husband's military career, I worked as an independent
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      3:23PM 1  contractor at the various hospitals wherever he was stationed.

      3:23PM 2  I was at the 97th General Hospital in Germany for a little

      3:23PM 3  while, and here, there and yon.  And then in 1983 I joined

      3:23PM 4  Spartanburg Regional Medical Center, which was then the

      3:23PM 5  Spartanburg General Hospital.  And I was there until 1995.

      3:23PM 6  Q.  Are you now retired?

      3:23PM 7  A.  Very retired.

      3:24PM 8  Q.  We're going to move through a large number of exhibits

      3:24PM 9  this morning.  And hand you the first one, which is Exhibit

      3:24PM10  740.  And ask you what this document is?

      3:24PM11  A.  This document is pictures of wounds of a patient that I

      3:24PM12  treated with the closed suction wound drainage, also called

      3:24PM13  vacuum assisted, also called negative pressure.

      3:24PM14            And may we do something about clarifying that so we

      3:24PM15  can only use one term today and --

      3:24PM16  Q.  Certainly.  Which term are you most comfortable with?

      3:24PM17  A.  I -- it doesn't make any difference.  We'll call it closed

      3:24PM18  suction.

      3:24PM19  Q.  Closed suction.

      3:24PM20  A.  Okay.  Anyway, this patient was the second patient we

      3:24PM21  treated with this modality, 1986.

      3:24PM22  Q.  Associated with that, I'm going to hand you Exhibit 848

      3:25PM23  and ask you, what is that?

      3:25PM24            Associated with that, I'm going to hand you Exhibit

      3:25PM25  848 and ask you, what is that?
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      3:25PM 1  A.  These are pictures of the slides that have been made into

      3:25PM 2  prints from these slides, same patient.

      3:25PM 3  Q.  Okay.  How do you know that?

      3:25PM 4  A.  How do I know that?  Well, I know that for several

      3:25PM 5  reasons.  Number one, there are initials -- and that is the

      3:25PM 6  name of the patient.  Those are the initials of the patient.

      3:25PM 7  And I know that because when you compare these pictures with

      3:25PM 8  this slide, that's what you see.

      3:25PM 9  Q.  Who created these slides?

      3:25PM10  A.  I did.

      3:25PM11  Q.  When?

      3:26PM12  A.  At the time that we were caring for the patient, it was

      3:26PM13  our custom to always take pictures of the patient's wounds as

      3:26PM14  they healed for documentation.  And so you can see the dates

      3:26PM15  here.  One of these -- and then one says Day 103.  And so that

      3:26PM16  was 103 days later.

      3:26PM17  Q.  So with Exhibit 740 we have color photographs of the

      3:26PM18  actual slides.  And then Exhibit 848, those are just simply

      3:26PM19  the physical slides themselves?

      3:26PM20  A.  Pictures.  Right.  Right.  Of the slide mounts and the

      3:26PM21  slides.

      3:26PM22  Q.  So those were slides that went in one of those little

      3:26PM23  carousel type projectors?

      3:26PM24  A.  Right.

      3:26PM25  Q.  Let's talk about what we see in some of the slides which

                                   Chris G. Poage, RMR, CRR

                                                                            3515

                                         Jeter - Video

      3:26PM 1  are shown in Exhibit 740.

      3:26PM 2  A.  All right.

      3:26PM 3  Q.  And if you'll just briefly tell us, when we look at 740-1,

      3:26PM 4  what is that?

      3:26PM 5  A.  Okay.  This was a patient, a female patient, who had both

      3:27PM 6  a colostomy and a urinary ostomy.  She had had -- so you see

      3:27PM 7  two pouches there.  And you see these latex rubber drains

      3:27PM 8  coming out of her wound.  She had had surgery through the

      3:27PM 9  midline.  And she was in very poor nutritional condition.  She

      3:27PM10  was actually quite a young lady, in her 30s.  But her

      3:27PM11  nutrition was very poor and she was a very sick woman.  And

      3:27PM12  her wound had opened, and these drains were draining from the

      3:27PM13  peritoneal cavity.  And one of the drains, you can see, is

      3:27PM14  stained with a great deal of yellow.  That is intestinal

      3:27PM15  drainage.

      3:27PM16            And so we decided, since we had had such success

      3:27PM17  with the first application of the closed suction wound

      3:27PM18  drainage system, that we would employ the same method for this

      3:28PM19  woman.

      3:28PM20  Q.  What is shown in 740-2?

      3:28PM21  A.  I am moistening gauze to put into the wound bed and under

      3:28PM22  the fenestrated drain that I'm going to use, some --

      3:28PM23  moistening it with normal saline.

      3:28PM24  Q.  And what is shown in 740-3?

      3:28PM25  A.  You can see that I have -- well, you can't see, but I'm
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      3:28PM 1  telling you that I have lined the wound bed with a layer of

      3:28PM 2  that gauze and then put the Jackson-Pratt fenestrated drain in

      3:28PM 3  there, and then covered that up with this moist saline soaked

      3:28PM 4  gauze.

      3:28PM 5  Q.  And what is shown in 740-4?

      3:28PM 6  A.  I have a package there of Skin Prep, which is a protective

      3:28PM 7  skin coating.  It enables us to put down adhesive products and

      3:28PM 8  remove them without removing a layer of skin.  And you can

      3:28PM 9  actually kind of see the shininess there at the base of this

      3:29PM10  skin here, between these two touches.  And that's the effect

      3:29PM11  of this Skin Prep that we've put on, to prepare the skin for

      3:29PM12  the application of the transparent adhesive film dressing.

      3:29PM13  Q.  What is shown in 740-5?

      3:29PM14  A.  The application of the transparent adhesive film dressing.

      3:29PM15  Q.  What is shown in 740-6?

      3:29PM16  A.  I'm using some waterproof tape there to seal off, make

      3:29PM17  airtight, this dressing system.  And you can see that as I am

      3:29PM18  doing this, it -- and it is hooked to closed suction, you can

      3:29PM19  see that it is already sealed down.  You can see the vacuum

      3:29PM20  effect that that white gauze -- it did look puffy back here in

      3:30PM21  740-4 -- is now compressed, and it's under a bit of suction.

      3:30PM22  Q.  What is shown in 740-7?

      3:30PM23  A.  This is the system put together here.

      3:30PM24  Q.  What is shown in 740-8?

      3:30PM25  A.  This is Day 103, and this is the patient's wound nearly
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      3:30PM 1  healed.  And this is what caused us to be so excited about our

      3:30PM 2  closed suction wound drainage system, is that the wound

      3:30PM 3  healing was so remarkable and so beyond what you would have

      3:30PM 4  expected from anything that -- we call this healing by

      3:30PM 5  secondary intention.  In other words, when a wound is open and

      3:30PM 6  you let it heal by itself, instead of sewing it back up, you

      3:30PM 7  would not expect -- we would not have expected to see this

      3:31PM 8  kind of satisfactory wound healing under normal circumstances

      3:31PM 9  when a wound is healing by secondary intention.

      3:31PM10  Q.  What were the characteristics of the wound which led you

      3:31PM11  to believe that there had been increased or improved wound

      3:31PM12  healing?

      3:31PM13  A.  The wound is narrower.  You would have expected in a wound

      3:31PM14  of that magnitude -- I would have expected for it to be wider

      3:31PM15  and look -- have to stretch for a word for this, since I --

      3:31PM16  since I know, beyond this stage, about this patient a little

      3:31PM17  bit.  You would have expected -- I would have expected it not

      3:32PM18  to have had so much strength in that scar.  That scar looks

      3:32PM19  stronger to me than some of my scars, than most usual scars

      3:32PM20  that you would see, particularly in a patient's midline where

      3:32PM21  there's always a lot of pull on the midline.

      3:32PM22  Q.  What is shown in 740-9?

      3:32PM23  A.  That is ten days after that other one.  And you can see,

      3:32PM24  again, that the wound is continuing to heal nicely.

      3:32PM25  Q.  And I think you may have already said this, but to make
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      3:32PM 1  sure, for timeframe, when was this patient someone that you

      3:32PM 2  worked with?

      3:32PM 3  A.  We started this patient in 1986.

      3:32PM 4  Q.  And which hospital?

      3:32PM 5  A.  Spartanburg.  I guess it was called Spartanburg General

      3:32PM 6  Hospital then.  Anyway, it's Spartanburg Regional Medical

      3:32PM 7  Center now.

      3:32PM 8  Q.  Who were the other members -- or were there any other

      3:32PM 9  members of the medical team that worked with this particular

      3:32PM10  patient?

      3:32PM11  A.  Tess Tintle.  You can see her initials there on the -- one

      3:33PM12  of the pieces of pink tape.

      3:33PM13  Q.  Did Dr. Chariker have any involvement with this patient?

      3:33PM14  A.  No, he did not, that I know of.  He was a chief resident

      3:33PM15  at that time.  I don't recall his being involved with this

      3:33PM16  patient at all, but he could have been.

      3:33PM17  Q.  I hand you Exhibit 744.  Who took these photographs?

      3:33PM18  A.  I did.

      3:33PM19  Q.  Did you work on this patient?

      3:33PM20  A.  Well, there's two patients in this series.

      3:33PM21  Q.  Did you work on either of the patients?

      3:33PM22  A.  I did.  Both of those patients.

      3:33PM23  Q.  Did Ms. Tintle work on these patients?

      3:33PM24  A.  She would have.  She would have been back by then.

      3:33PM25  Q.  How about Dr. Chariker.  Did he work on --
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      3:33PM 1  A.  I cannot recall.  I didn't see his name in the notes, a

      3:34PM 2  couple of little notes that we had.  But he may well have.  I

      3:34PM 3  just don't know.

      3:34PM 4  Q.  Let's go to Exhibit 744-1.

      3:34PM 5  A.  Uh-huh.  This is a picture of the Jackson-Pratt

      3:34PM 6  fenestrated drain, Mini Snyder.

      3:34PM 7  Q.  What is shown in 744-2?

      3:34PM 8  A.  That is a patient's wound on whom we used this closed

      3:34PM 9  suction wound drainage.

      3:34PM10  Q.  Is this before or after the system was applied?

      3:34PM11  A.  This would have been after.

      3:34PM12  Q.  What is shown in 744 --

      3:34PM13  A.  Well, no, maybe not.  Maybe not.  The skin doesn't look

      3:34PM14  too good there.  Might have been before.  In think her skin

      3:34PM15  looks a little irritated.  I think that was before.  Her or

      3:34PM16  his.  I don't know who this patient is, actually.  I don't

      3:35PM17  remember this patient.

      3:35PM18  Q.  How do you know you worked on this patient?

      3:35PM19  A.  Because I just remember the wound.  I just don't remember

      3:35PM20  the patient's name or the circumstance, but I remember the

      3:35PM21  wound.

      3:35PM22  Q.  Okay.  Exhibit 744-3, what is shown there?

      3:35PM23  A.  This is -- this is a picture that I took showing the

      3:35PM24  components of the closed suction wound drainage and what was

      3:35PM25  needed to apply it.  So you see -- starting at about the
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      3:35PM 1  twelve o'clock position, you see the Jackson-Pratt Mini Snyder

      3:35PM 2  drain, fenestrated drain.  You see the Stomahesive paste,

      3:35PM 3  which is a product of CognaTech, a Bristol Meyers Squibb

      3:35PM 4  Company, a sheet of transparent adhesive film dressing.  In

      3:35PM 5  this case it was Tegaderm, by 3M, which was in our hospital by

      3:35PM 6  contract.  A picture of a roll of pink tape, which is

      3:35PM 7  actually, interestingly, an electrical tape from England, but

      3:36PM 8  it's long been a staple in hospitals as a waterproof tape, a

      3:36PM 9  little Skin Prep wipe, and gauze to line the wound bed or to

      3:36PM10  fill the wound, and the normal saline.

      3:36PM11  Q.  What is shown in 744-4?

      3:36PM12  A.  This is showing cutting the fenestrated drain to fit the

      3:36PM13  wound.  We use this in a -- this particular series of slides,

      3:36PM14  making an exhibit that we -- a poster that we made in a

      3:36PM15  competition -- poster competition.  And what I was trying to

      3:36PM16  show here was how important it was to cut the drain to fit the

      3:36PM17  wound, and that you did not put the drain down into the

      3:36PM18  patient's internal cavities.

      3:36PM19            This was a superficial -- I don't like that word,

      3:37PM20  superficial.  But the drain is on top of the tissue, and it's

      3:37PM21  not going down into a patient's innards.

      3:37PM22  Q.  Why did you not want the fenestrated drain to go down into

      3:37PM23  the patient's innards?

      3:37PM24  A.  Well, because we didn't want to risk creating a fistula.

      3:37PM25  If there was a fistula there already, we didn't want to keep
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      3:37PM 1  the fistula open by having a foreign body in it.

      3:37PM 2  Q.  What is shown in 744 --

      3:37PM 3  A.  Topical is better -- is a better choice of words than

      3:37PM 4  superficial, I think.

      3:37PM 5  Q.  What is shown in Exhibit 744-5?

      3:37PM 6  A.  This shows opening a -- in this case a 4-by-4 gauze pad, a

      3:37PM 7  sterile 4-by-4 gauze pad, opening it because that's how thin

      3:37PM 8  you want -- we wanted -- I wanted the covering of the wound

      3:37PM 9  bed to be.

      3:37PM10  Q.  What is --

      3:37PM11  A.  So that we didn't obstruct the drainage.

      3:37PM12  Q.  What is shown in 744-6?

      3:38PM13  A.  This is that thin gauze covering over the wound bed and

      3:38PM14  then the fenestrated drain laid on top of that.

      3:38PM15  Q.  Where is the wound that shown in this figure?

      3:38PM16  A.  It's underneath this fenestrated drain.

      3:38PM17  Q.  What is shown in 744-7?

      3:38PM18  A.  There's our moist gauze that is going to fill that wound.

      3:38PM19  Q.  What is shown in 744-8?

      3:38PM20  A.  Applying the Skin Prep wipe.  This is a film -- liquid

      3:38PM21  film that protects the skin from the adhesive.

      3:38PM22  Q.  What is shown in 744-9?

      3:38PM23  A.  This is the application of the Tegaderm dressing, the

      3:38PM24  transparent adhesive film dressing over this.

      3:38PM25  Q.  What is shown in 744-10?
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      3:38PM 1  A.  Here we are using this amalgam around where the tube exits

      3:38PM 2  from the transparent film.  And we've used that to caulk, or

      3:38PM 3  seal, that exit to make -- so that we can have it airtight.

      3:39PM 4  Q.  Is this a negative pressure being applied here?

      3:39PM 5  A.  Uh-huh.

      3:39PM 6  Q.  How do you know that?

      3:39PM 7  A.  Well, you can see the wrinklies over there.

      3:39PM 8  Q.  How much negative pressure?

      3:39PM 9  A.  If you look over here at the --

      3:39PM10  Q.  You're referring to Exhibit 744-11?

      3:39PM11  A.  I'm sorry.  744-11, you can see that it is just under 60

      3:39PM12  millimeters of mercury.

      3:39PM13  Q.  Was there a range of pressures used for this type of

      3:39PM14  system?

      3:39PM15  A.  Yes.  Yes, it was.  It was in -- it was in that range of

      3:39PM16  50 to 70.  It really depended upon how big the wound was, on

      3:39PM17  how much packing we had.  We wanted it on low -- as low as

      3:39PM18  possible to create the vacuum seal, and to create that optimal

      3:39PM19  environment there so --

      3:39PM20  Q.  Is this a wall suction system?

      3:39PM21  A.  Yes, it is.

      3:39PM22  Q.  What capacity for intermittent or constant pressure does

      3:40PM23  it have?

      3:40PM24  A.  It has capacity.

      3:40PM25  Q.  For one or both?
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      3:40PM 1  A.  Intermittent or continuous or off.

      3:40PM 2  Q.  What is shown in 744-12?

      3:40PM 3  A.  You can see that we now have this under negative pressure

      3:40PM 4  because you can see the -- you can see the compression or the

      3:40PM 5  suction, in effect, here because you can see the way the gauze

      3:40PM 6  has drawn up.  And you can see the classic pink tape, and then

      3:40PM 7  the pink tape on top of that, and Tess Tintle's initials.

      3:40PM 8  Q.  Of what year?

      3:40PM 9  A.  And that would have probably been 1986.

      3:40PM10  Q.  What is shown in Exhibit 744-13?

      3:40PM11  A.  This is the second patient in whom I used the closed

      3:40PM12  suction wound drainage.  And this patient was just terribly

      3:41PM13  ill.  She was in the intensive care unit.

      3:41PM14  Q.  Was this photograph of the patient before or after --

      3:41PM15  A.  This is the first time I saw her.  And this is the

      3:41PM16  dressings that were being changed hourly or every two

      3:41PM17  hourlies.  And this is intestinal drainage coming out of this

      3:41PM18  wound, a very bad looking -- you can see that there was an

      3:41PM19  incision there.  And the incision is open, and she has a

      3:41PM20  fistula.  And this -- all of this packing has been absorbing

      3:41PM21  this fistula's output.

      3:41PM22  Q.  What is shown in 744-14?

      3:41PM23  A.  This is taking the -- this nasty packing and dressing out

      3:41PM24  of this patient's wound.

      3:41PM25  Q.  What is shown in 744-15?
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      3:41PM 1  A.  Now, we're applying -- we're showing how we apply the

      3:42PM 2  closed suction wound drainage to this.  This is the thin gauze

      3:42PM 3  lining that lines the wound bed.

      3:42PM 4  Q.  There's a tube in the patient.  What is that?

      3:42PM 5  A.  Right.  That's a drainage tube from -- if you turn back to

      3:42PM 6  744-13, that doesn't have anything to do with the wound.

      3:42PM 7  That's draining from inside the patient.  You see there are

      3:42PM 8  two -- actually, two drains there that the surgeon placed

      3:42PM 9  during surgery to drain off any fluid that might be collecting

      3:42PM10  in the peritoneal cavity, the abdominal cavity.

      3:42PM11  Q.  But that's not --

      3:42PM12  A.  It has nothing to do with closed suction wound therapy.

      3:42PM13  Q.  What is shown in 744-16?

      3:42PM14  A.  There is the Jackson-Pratt Mini Snyder drain laid across

      3:42PM15  that wound bed on top of that gauze.

      3:42PM16  Q.  What is shown in 744-17?

      3:43PM17  A.  And there it is closed to suction.

      3:43PM18  Q.  So what are the components of the system illustrated here

      3:43PM19  in 744-17?

      3:43PM20  A.  You see the transparent adhesive film dressing.  You see

      3:43PM21  the gauze.  You see the pink tape.  And you can't see the

      3:43PM22  caulking of the Stomahesive paste, but it was there.

      3:43PM23  Q.  Is negative pressure being applied?

      3:43PM24  A.  Yes, it is.  You can see the transparent adhesive film

      3:43PM25  dressing has a wrinkly look to it.  If there were no pressure
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      3:43PM 1  there, it would be perfectly smooth.  And except for the

      3:43PM 2  shininess, you would not be able to detect its presence on the

      3:43PM 3  patient's skin.

      3:43PM 4  Q.  What would happen if you didn't get a complete seal?

      3:43PM 5  A.  The way I taught it was if you didn't get a complete seal,

      3:43PM 6  first of all, you wouldn't see that characteristic appearance.

      3:43PM 7  But secondly, you'd begin to see on the gauze the drainage

      3:43PM 8  from the wound, whatever kind of drainage it was, fistula

      3:43PM 9  drainage, whatever it was.  And that was your signal that you

      3:44PM10  did not have a closed suction system.

      3:44PM11  Q.  And how would you reseal or close the --

      3:44PM12  A.  I would start over again.

      3:44PM13  Q.  What is shown in 744-19?

      3:44PM14  A.  It is just showing what a wonderful looking wound that is.

      3:44PM15  And I'm not sure the length of time there.

      3:44PM16  Q.  This is the same patient that we saw?

      3:44PM17  A.  This is the same patient, uh-huh.

      3:44PM18  Q.  And so --

      3:44PM19  A.  You can see --

      3:44PM20  Q.  How does -- how does 744-13 compare to 744-19?

      3:44PM21  A.  Hang on.  Well, you see the unhealthy tissue at the base

      3:44PM22  of the wound there in 744-13, and you see the fistula drainage

      3:44PM23  there.  You see a bigger wound.  It is longer and it is wider.

      3:45PM24  And here, you see the wound that is smaller and shallower and

      3:45PM25  cleaner.  And I'm sorry to say that you do see some irritation
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      3:45PM 1  around the edges of this wound.

      3:45PM 2  Q.  And you're referring now to 744-19?

      3:45PM 3  A.  19.  And I kind of remember, vaguely, a little bit about

      3:45PM 4  this, is that she developed a fungal infection.  If you

      3:45PM 5  notice, there's some rashy looking -- rash here by her

      3:45PM 6  staples.  And right here on -- I was all concerned that our

      3:45PM 7  system had caused this or something.  But then we looked

      3:45PM 8  around, and it appears that she had -- she was on antibiotics,

      3:45PM 9  and it's not unusual for someone on antibiotics to develop a

      3:46PM10  fungal rash.

      3:46PM11            And there is moisture around here.  And, I mean, our

      3:46PM12  wound was sealed off and healed, but there was moist gauze in

      3:46PM13  the wound.  And then there were dressings here.  And so as --

      3:46PM14  in my recollection she had developed a little bit of a fungal

      3:46PM15  rash that we treated with an anti-fungal, topical medication.

      3:46PM16  Q.  What were your observations with respect to wound healing

      3:46PM17  through the use of the closed suction system for this patient?

      3:46PM18  A.  That, like the others, in this very sick, nutritionally

      3:46PM19  compromised patient, that this wound had contracted and

      3:46PM20  granulated much more rapidly than we would have expected under

      3:46PM21  normal circumstances.

      3:46PM22  Q.  And what were the characteristics of the wound that led

      3:46PM23  you to believe -- to have that conclusion?

      3:46PM24  A.  Well, if you had a -- if you had a ruler, you could

      3:46PM25  actually measure from the start to when this wound was taken
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      3:47PM 1  and see that it is narrower and see that it is shallower.  And

      3:47PM 2  this picture is a fairly poor exposure.  But you can actually

      3:47PM 3  see the granulation tissue in the base of this wound.  It's

      3:47PM 4  plump and it's moist and it's healthy.

      3:47PM 5  Q.  You mentioned, with respect to Exhibit 744, that there was

      3:47PM 6  a poster presentation?

      3:47PM 7  A.  Uh-huh.

      3:47PM 8  Q.  How does Exhibit 744 relate to the poster presentation?

      3:47PM 9  A.  Well, in this poster presentation we wanted to show

      3:47PM10  clinicians exactly how to construct this in their hospital

      3:47PM11  setting.

      3:47PM12  Q.  Where was the poster presentation done?

      3:47PM13  A.  It was given at a meeting of the International Association

      3:47PM14  for Enterostomal Therapy in Washington, D.C.

      3:47PM15  Q.  When?

      3:47PM16  A.  June of 1989.  And Marion Laboratories out of Kansas City

      3:48PM17  had just entered the wound care field.  They were beginning

      3:48PM18  some kind of treatment for pressure ulcers and they had --

      3:48PM19  Q.  What was Marion Laboratories involvement in the poster

      3:48PM20  presentation?

      3:48PM21  A.  They sponsored the poster presentation.  It was a

      3:48PM22  competitive scheme.  They sent out -- I mean, they published

      3:48PM23  that they were going to have this poster presentation.  And

      3:48PM24  clinicians could apply with a brief praysee of what the poster

      3:48PM25  was going to say.  You didn't have to show pictures because it
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      3:48PM 1  hadn't been built yet.  But to the point of your poster and

      3:48PM 2  what you were trying to achieve and what would be given.  And

      3:48PM 3  I don't know how many entries they got, but ten were selected,

      3:48PM 4  and ours was one of those.

      3:48PM 5  Q.  When you say "ours," did you have a co-presenter?

      3:49PM 6  A.  Yes.  I gave this presentation.  Tess Tintle was the first

      3:49PM 7  author.  I was the second.  Mark Chariker was the third, and

      3:49PM 8  John Botsford was the fourth.  So she did win the right to

      3:49PM 9  present that poster.  I actually was there with the poster in

      3:49PM10  Washington.

      3:49PM11  Q.  How was the poster presented at the meeting in Washington,

      3:49PM12  D.C.?

      3:49PM13  A.  It was on standard poster foam board and with slides.  Our

      3:49PM14  audio visual department at Spartanburg Regional helped us make

      3:49PM15  this.

      3:49PM16  Q.  How -- which slides were placed on the poster board?

      3:49PM17  A.  This whole procedure, starting at 744-3 and going down to

      3:49PM18  744-12, probably, would have been it.  And then, as I

      3:49PM19  recollect, but I cannot be sure, but as I recollect, we had a

      3:50PM20  small panel of maybe three patients of the wound as we began

      3:50PM21  and the wound some weeks or months later, to show the wound

      3:50PM22  healing effect of the drainage systems.

      3:50PM23  Q.  So that we're clear, is Exhibit 744, are those the slides

      3:50PM24  that were on the poster presentation?

      3:50PM25  A.  Yes.
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      3:50PM 1  Q.  And you also indicate that there were additional

      3:50PM 2  information that was provided on the poster?

      3:50PM 3  A.  I think so.  And I think maybe this 744-13 and then 744-19

      3:50PM 4  would have been two.  And then maybe another two patients with

      3:50PM 5  two slides per patient.  That's sort of how I recollect that

      3:50PM 6  we did it.

      3:50PM 7  Q.  And what was the purpose of those slides that were called

      3:50PM 8  out to the side?

      3:50PM 9  A.  Well, this was the procedure of exactly how to do this.

      3:51PM10  And those were slides to demonstrate the effect that we had

      3:51PM11  seen from it.  And that's why we were so pleased to show them

      3:51PM12  how to do this.

      3:51PM13  Q.  When the poster was presented at the meeting, how did

      3:51PM14  participants view or interact with the poster?

      3:51PM15  A.  Well, how poster sessions are done normally is that there

      3:51PM16  is a big room and there are a number of posters.  And the

      3:51PM17  presenter of the poster is required to be there during a set

      3:51PM18  period of time.  In this -- in this case, because Marion was

      3:51PM19  doing this, it was a two or three hour presentation.  And the

      3:51PM20  presenters were there with the posters.  And meeting

      3:51PM21  participants just went from poster to poster.  And they'd

      3:51PM22  stand there and read it for a while and then look at it and

      3:51PM23  then ask the author, or authors who were there, for further

      3:51PM24  explanation or to clarify something.  These slides I also used

      3:52PM25  frequently from the podium in my -- in my oral presentation.
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      3:52PM 1  Q.  Were you at the poster presentation --

      3:52PM 2  A.  I was, indeed.

      3:52PM 3  Q.  -- in Washington, D.C.

      3:52PM 4            Was Ms. Tintle there?

      3:52PM 5  A.  No, she was not.

      3:52PM 6  Q.  What types of questions did you entertain, or did you

      3:52PM 7  entertain any questions at the presentation?

      3:52PM 8  A.  One of the questions often asked was how can surgeons

      3:52PM 9  stand not to look at their wounds every day?  And that was the

      3:52PM10  most frequently asked question.  The other is how much does it

      3:52PM11  cost?

      3:52PM12  Q.  Move on to Exhibit 746.  And ask what is that?

      3:52PM13  A.  These are progress notes from a patient.

      3:53PM14  Q.  What is a progress note?

      3:53PM15  A.  In every hospital chart, back in those days, when they

      3:53PM16  were all written there were -- there was a section for the

      3:53PM17  physicians to chart, a section for nurses to chart, a section

      3:53PM18  for ancillary people, like physical therapists, to chart.

      3:53PM19  There was a section of the chart for laboratory results.  And

      3:53PM20  each patient had a chart.  We documented in the physician

      3:53PM21  notes as opposed to in the nurses notes.

      3:53PM22  Q.  Was it Spartanburg General Hospital's standard practice to

      3:53PM23  create progress notes for their patients?

      3:53PM24  A.  Every patient had progress notes.  And charting was

      3:53PM25  frequently reviewed by nurses and physicians for accuracy, for
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      3:53PM 1  completeness.

      3:53PM 2  Q.  There are dates indicated there in the left-hand column.

      3:54PM 3  A.  Uh-huh.

      3:54PM 4  Q.  Were the notes created at or near the time when

      3:54PM 5  observations were made relative to the patient?

      3:54PM 6  A.  Yes.  The standard procedure is you leave the patient's

      3:54PM 7  room and go out and -- or the patient's bed and go out and you

      3:54PM 8  make charts, what you have seen or -- and what you did.

      3:54PM 9  Q.  And so it would have been the person that made the

      3:54PM10  observation that would have made the note, correct?

      3:54PM11  A.  Right.

      3:54PM12  Q.  Hand you -- well, let's stay with Exhibit 746 for a

      3:54PM13  moment.  Which patient is -- are these the notes of?  And I'm

      3:54PM14  not asking for a patient name.  I'm --

      3:54PM15  A.  No.  No.  I understand.

      3:54PM16  Q.  Have we seen slides or anything of any patients here today

      3:54PM17  so far for this patient?

      3:54PM18  A.  Yes, we have.

      3:54PM19  Q.  Which -- which slides correspond?

      3:54PM20  A.  Just hang on one minute and I'll tell you.  I have to just

      3:54PM21  review this.  I recognize -- just one minute.  I want to find

      3:55PM22  out if this is the depressed patient, or -- this is -- this is

      3:55PM23  patient number two in our series of seven, and she was

      3:55PM24  pictured in that last exhibit.

      3:55PM25  Q.  In Exhibit 744?
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      3:55PM 1  A.  744, picture 744-14, 744-13, 744-18 and -19.

      3:55PM 2  Q.  And one of the first entries there for the first date of

      3:55PM 3  Exhibit 746 says, Jackson-Pratt occlusive suction system

      3:55PM 4  constructed by Dr. Jeter and placed to low continuum --

      3:56PM 5  A.  Continuous suction.

      3:56PM 6  Q.  Continuous suction.  Thank you.

      3:56PM 7  A.  Uh-huh.

      3:56PM 8  Q.  What is a Jackson-Pratt occlusive suction system?

      3:56PM 9  A.  That is what I developed on October 31st of 1985 that we

      3:56PM10  call closed suction wound drainage.

      3:56PM11  Q.  And is that the system that's illustrated in Exhibit 744?

      3:56PM12  A.  Yes.  Yes.

      3:56PM13  Q.  In Exhibit 746, are there any indications as to whether

      3:56PM14  intermittent use -- intermittent pressure or suction was

      3:56PM15  applied?

      3:56PM16  A.  Yes.  On March the 6th we did use intermittent low

      3:56PM17  suction.

      3:56PM18  Q.  There's a note.  You're looking at the third page of

      3:56PM19  Exhibit 746.  There's a note --

      3:56PM20  A.  I am.  I am.

      3:56PM21  Q.  There's a note in the margin.  Whose handwriting is that?

      3:57PM22  A.  Uh-huh.  Mine.

      3:57PM23  Q.  And what does that note say?

      3:57PM24  A.  "To intermittent low suction today."

      3:57PM25  Q.  Why did you go to an intermittent low suction?
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      3:57PM 1  A.  Because right below my signature you'll see:  Continuing

      3:57PM 2  intermittent bleeding from granulating wound bed or from GI

      3:57PM 3  source.  We just couldn't decide where this ooze of blood was

      3:57PM 4  coming from.  And since we're talking now about just the

      3:57PM 5  second patient in whom we had -- I had used the closed suction

      3:57PM 6  system, I wasn't as confident as I -- as I might have been.  I

      3:57PM 7  wasn't as positive.  So I was just a little concerned that it

      3:57PM 8  was -- it was the suction system that might be responsible for

      3:57PM 9  this oozing, this intermittent bleeding.  It was not.

      3:57PM10  Q.  With respect to this patient, are there -- and the

      3:58PM11  progress notes there in Exhibit 746, are there any notes

      3:58PM12  relative to improved wound healing?

      3:58PM13  A.  Patient looks good.  Wound bed looks good.  Then further

      3:58PM14  on down there, pouching this wound to collect foreign stool

      3:58PM15  would be a problem.  And preliminary experience with this

      3:58PM16  wound drainage suction system suggests the healing and fistula

      3:58PM17  that suggests -- it should have been that -- healing and

      3:58PM18  fistula closure is enhanced by low suction fistula output.

      3:58PM19  Dr. Haller will modify feedings to promote liquid output.

      3:58PM20            So I have said that our prior experience with the

      3:58PM21  first patient has demonstrated that wounds heal well.

      3:58PM22  Q.  In addition on the note -- it says:  Wound is very good

      3:59PM23  granulating bed.

      3:59PM24            Is that also an indication of wound healing?

      3:59PM25  A.  Uh-huh.
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      3:59PM 1  Q.  How is that an indication of wound healing?

      3:59PM 2  A.  Well, because granulation is part of the wound healing

      3:59PM 3  process.  And you cannot have a wound -- you cannot have wound

      3:59PM 4  healing without having granulation.

      3:59PM 5  Q.  The use of this system, the Jackson-Pratt occlusive

      3:59PM 6  suction system, that's identified here in Exhibit 746 with

      3:59PM 7  respect to this particular patient, was this patient open to

      3:59PM 8  public view, meaning their relatives could come and visit and

      3:59PM 9  see the system?  Was there any kind of confidentiality

      3:59PM10  associated with the use of this system?

      3:59PM11  A.  No.

      3:59PM12  Q.  Were any of the doctors or other nurses ever instructed to

      3:59PM13  keep quiet about this particular system?

      3:59PM14  A.  Oh, no, no, no, no.  We were trying to teach the nurses

      3:59PM15  and the physicians because this was brand new to them.  Dr.

      4:00PM16  Michael, whose note is there, is a -- is a resident.  And Dr.

      4:00PM17  Haller, whose notes are back here, is a resident.  And so we

      4:00PM18  were trying to teach them all along about how this worked.

      4:00PM19  Q.  So how was the hospital reimbursed for the services?

      4:00PM20  A.  I'm sure she was a Medicaid patient.

      4:00PM21  Q.  Let's move on to another exhibit, which is Exhibit 644.

      4:00PM22  And ask what is that?

      4:00PM23  A.  These are copies -- I mean, these are pictures, slides,

      4:00PM24  and they are also prints, pictures made of slides that Dr.

      4:01PM25  Chariker used for a presentation.  The clinical slides are
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      4:01PM 1  mine.

      4:01PM 2  Q.  I simply wanted to make sure we're on the same page.

      4:01PM 3  A.  Okay.

      4:01PM 4  Q.  And then I'll let you finish.  We're talking about Exhibit

      4:01PM 5  644-012?  Is that the page you were just talking about?

      4:01PM 6  A.  No.  It would be 34 -- well, wait.  These slides here, is

      4:01PM 7  that what you're talking about?

      4:01PM 8  Q.  You started to make reference to that --

      4:01PM 9  A.  Right.  What I said was the text and then these

      4:01PM10  illustrations, beginning on Page -- I think they're beginning

      4:01PM11  on, 12, 13, 14, 15, those were illustrations that appeared to

      4:01PM12  be done by somebody named S.K. Chariker, which might have been

      4:02PM13  Dr. Chariker's wife, or somebody.

      4:02PM14  Q.  And I didn't mean to interrupt earlier.  Was that what you

      4:02PM15  had indicated to say with respect to --

      4:02PM16  A.  Uh-huh.  But all the -- all the clinical pictures --

      4:02PM17  here's a clinical picture on Page 9.  Again, that's showing

      4:02PM18  the components of the dressing.

      4:02PM19  Q.  And when you say "the dressing," is that the closed

      4:02PM20  suction system?

      4:02PM21  A.  Uh-huh.  Uh-huh.  Uh-huh.

      4:02PM22  Q.  And the other slides of the patients that are contained

      4:02PM23  herein, these are duplicates of the patients that we've

      4:02PM24  already talked about here today?

      4:02PM25  A.  Yes, they are.  And all of these text slides are taken
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      4:02PM 1  from the paper.  The Chariker, Jeter, Tintle, Botsford paper.

      4:03PM 2  Q.  When you say "a paper," let me hand you Exhibit 750.

      4:03PM 3  A.  Uh-huh.

      4:03PM 4  Q.  Is that the paper that you just identified?

      4:03PM 5  A.  That is the paper.

      4:03PM 6  Q.  And so Exhibit 750, what is that?

      4:03PM 7  A.  That is the first paper that was published on the use of

      4:03PM 8  the closed suction wound drainage that I developed.

      4:03PM 9  Q.  And the title of that:  "Effective Management of

      4:03PM10  Incisional and Cutaneous Fistulae With Closed Suction Wound

      4:03PM11  Drainage"; is that correct?

      4:03PM12  A.  Uh-huh.

      4:03PM13  Q.  And coauthors Chariker, Jeter, Tintle and Botsford; is

      4:03PM14  that correct?

      4:03PM15  A.  Correct.

      4:03PM16  Q.  And so with respect to -- how does Exhibit 644 compare to

      4:03PM17  Exhibit 750?  I'm talking about the slides that came from Dr.

      4:03PM18  Chariker and the paper that was coauthored with Dr. Chariker.

      4:03PM19  A.  Well, the slides are just the text -- I mean, just the

      4:03PM20  bullet points drawn from the paper.  So if you were giving a

      4:04PM21  podium presentation of this paper that was published in a

      4:04PM22  journal, you would pull this kind of information out to show

      4:04PM23  your audience and to talk around.

      4:04PM24       (Video stopped)

      4:04PM25            MR. SADLER:  Would this be an appropriate time for a
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      4:04PM 1  break, Your Honor?

      4:04PM 2            THE COURT:  It surely would.  Okay.  Let's all rise

      4:04PM 3  for the jury.  Mr. Ramirez, please lead this jury out.  We'll

      4:04PM 4  take 15 minutes.  Come back at 20 after.

      4:04PM 5       (Jury leaves courtroom)

      4:05PM 6            THE COURT:  Mr. Beard and Ms. Cowart, we're not

      4:05PM 7  going to let you do anything about these depositions anymore.

      4:05PM 8  There's going to be a new team here.

      4:05PM 9            MS. COWART:  Your Honor, I didn't start this.  This

      4:05PM10  isn't the one that I have --

      4:05PM11            THE COURT:  No.  No.  I just asked you and Mr.

      4:05PM12  Cowart to find a dividing point.  I said, make it 30 minutes,

      4:05PM13  and you made it 45.  I'm just giving you a hard time.

      4:05PM14            MR. MACON:  Your Honor, we may have to -- I will

      4:05PM15  look at our part.  When we get to that part, we may ask for

      4:05PM16  another break because I'm not sure what -- how much more I

      4:05PM17  want to take.  We have a short part at the end.  And so I may

      4:05PM18  ask for a break just before then to see if I want to cut that

      4:05PM19  down some, even more.

      4:05PM20            THE COURT:  Okay.  Well, why don't y'all take these

      4:05PM21  15 minutes and see if you can work through that?  Is that a

      4:05PM22  deal?

      4:05PM23            MR. SADLER:  Yes, sir.

      4:05PM24            THE COURT:  Great.

      4:05PM25       (Recess)
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     04:16PM  1            THE COURT:  Okay.  Thank you so much.  And we're

     04:23PM  2   ready -- did you work out your situation?

     04:23PM  3            MR. MACON:  We increased the rest of this for about

     04:23PM  4   three more hours.

     04:23PM  5            THE COURT:  Well, that's good to hear.

     04:23PM  6            MR. McCLANAHAN:  I object, Your Honor.

     04:23PM  7            MR. MACON:  I think we're getting it worked out, Your

     04:23PM  8   Honor.

     04:23PM  9            THE COURT:  I knew you would.  You always do.  Thank

     04:23PM 10   you -- I thank the lawyers for, again, helping us out.  Okay.

     04:23PM 11   We're -- we're ready to go -- go forward.  Mr. Barnes, if you

     04:23PM 12   will do us the honors.

     04:23PM 13   Q.  We've already talked about the first paper which is

     04:23PM 14   exhibit 750.  And I want to hand you exhibit 745 and ask what

     04:23PM 15   is that?

     04:24PM 16   A.  This is a paper.  This is actually it's a chapter that I

     04:24PM 17   wrote by invitation from a lady named Diane Crazner in a book

     04:24PM 18   called something.  I can't remember what.  Chronic Wound Care,

     04:24PM 19   I guess.  Published by Health Management Systems.

     04:24PM 20            And this is essentially the same information that

     04:24PM 21   this is written in a slightly different tone because it's

     04:24PM 22   written for a different kind of an audience than this was.

     04:24PM 23   Q.  And when you're comparing those two documents, you're

     04:24PM 24   comparing exhibit 745 which is the book chapter and you're

     04:24PM 25   comparing that with exhibit 750 which was the article on
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     04:24PM  1   Contemporary Surgery?

     04:24PM  2   A.  Right.  Right.

     04:25PM  3   Q.  One thing to look to in exhibit 745 is the references and

     04:25PM  4   in particular reference number nine it says Tintle T:

     04:25PM  5   Effective Management of Incisional and Contaneous Fistulae

     04:25PM  6   with a closed suction wound drainage system.  Poster Section

     04:25PM  7   sponsored by Marion Laboratories, Washington D.C., June 7,

     04:25PM  8   1989.

     04:25PM  9   A.  Right.

     04:25PM 10   Q.  Is that the poster presentation you previously testified

     04:25PM 11   about here today?

     04:25PM 12   A.  Yes.

     04:25PM 13   Q.  With respect to exhibit 853, what is that?

     04:25PM 14   A.  That is my curriculum vitae as of ten years ago.

     04:25PM 15   Q.  Previously in your testimony, you talked about

     04:25PM 16   presentations that were given relative to the patients that

     04:25PM 17   we've talked about relative to the patient notes and the

     04:25PM 18   various slides of patients that we've seen today.  And perhaps

     04:25PM 19   exhibit 853 may refresh your recollection.

     04:26PM 20            Which of the identified presentations or speaking

     04:26PM 21   engagements was material presented relative to the closed

     04:26PM 22   suction system?

     04:26PM 23   A.  Page 11 of my CV over on the right corner, 012475.  Wound

     04:26PM 24   Care Management:  Beyond the Basics - the Specialist's

     04:26PM 25   Perspective, Support Systems International Seminar,
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     04:26PM  1   Philadelphia, Pennsylvania, December 1985.  That would have

     04:26PM  2   been the first time that I presented this publicly, and I did.

     04:26PM  3   Q.  What material would have been presented or did you present

     04:26PM  4   at that?

     04:26PM  5   A.  I presented just the slides of the patient with my

     04:26PM  6   husband's drawings.

     04:26PM  7   Q.  I think that is --

     04:26PM  8   A.  That is sheet 2, isn't it?  Yes.  Sheet 2.

     04:27PM  9   Q.  Sheet 2 is marked as exhibit 741.  Correct?

     04:27PM 10   A.  Right.

     04:27PM 11   Q.  Okay.  So, at that particular presentation the slide that

     04:27PM 12   we see in exhibit 741, were they publicly available for people

     04:27PM 13   there?

     04:27PM 14   A.  Yes.

     04:27PM 15   Q.  And then you also spoke about the slides?

     04:27PM 16   A.  Wait a minute.  What did you just say?  What was made

     04:27PM 17   publicly available?

     04:27PM 18   Q.  Did they see the slides?

     04:27PM 19   A.  Yes.  They saw the slides.

     04:27PM 20   Q.  What other presentations were given that included

     04:27PM 21   information about the closed suction system?

     04:27PM 22   A.  Down here in May of 1986, Draining Wounds and Pressure

     04:27PM 23   Sores.  Keynote Speaker, Florida Association for Enterostomal

     04:27PM 24   Therapy.

     04:27PM 25   Q.  What information was shown to the members of the meeting
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     04:27PM  1   of the Florida, May 1986 conference?

     04:27PM  2   A.  All right.  All three patients.

     04:27PM  3   Q.  Which are exhibits --

     04:27PM  4   A.  Exhibits 740, 741 and 744.

     04:27PM  5   Q.  And in addition to the patient materials, was there any

     04:28PM  6   other information that was provided?

     04:28PM  7   A.  The "how to" in how to construct it in exhibit 744.

     04:28PM  8   Q.  What other meetings or presentations included the

     04:28PM  9   suctioning system?

     04:28PM 10   A.  Ostomies and Wound Care, Old Dogma and New Tricks, Wound

     04:28PM 11   Care Seminar, Savannah, Georgia, June 1986.

     04:28PM 12   Q.  What information was disclosed?

     04:28PM 13   A.  The same.

     04:28PM 14   Q.  The same as has been in May 1986?

     04:28PM 15   A.  Uh-huh.  Uh-huh.

             16   Q.  All right?

     04:28PM 17   A.  Ostomies and Wound Care, Old Dogma New Tricks,

     04:28PM 18   Wound/Ostomy Seminar, Spartanburg, South Carolina.  Same

     04:28PM 19   information.

     04:28PM 20   Q.  And what other ones included wound closed system?

     04:28PM 21   A.  Wound Care Management, Beyond the Basics of Specialist's

     04:28PM 22   Perspective, Support Systems:  International Wound Care

     04:28PM 23   Seminar, Los Angeles, California, 1986.

     04:28PM 24   Q.  What information was presented at that conference?

     04:28PM 25   A.  Those three patients and how to construct the thing.
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     04:29PM  1   Q.  So same as the last four presentations?

     04:29PM  2   A.  Yeah.

     04:29PM  3   Q.  Oh, I'm sorry.  Last three presentations?

     04:29PM  4   A.  Uh-huh.  And I may have also presented that in Glasgow,

     04:29PM  5   Scotland, that one patient, patient exhibit 740.  I might have

     04:29PM  6   presented it there.  I really don't recall.  But it would have

     04:29PM  7   gone nicely there.  So I kind of think I might have.

     04:29PM  8            Common Complications Following Colostomy and

              9   Illiostomy Operations, Scandinavian Ostomy Seminar in Glasgow,

             10   Scotland, October of 1986.

     04:29PM 11   Q.  That's the one that you're not absolutely sure about?

     04:29PM 12   A.  I'm not absolutely sure.

     04:29PM 13   Q.  But you think, the exhibit of 740, that patient material

     04:29PM 14   would have been shown?

     04:29PM 15   A.  Uh-huh.

     04:29PM 16   Q.  Okay.  Any other conferences?

     04:29PM 17   A.  Well, there are a lot of them down here.  We're going to

     04:29PM 18   go through them all?  Modalities, Wound Care Seminar,

     04:29PM 19   Charleston, South Carolina, April 1987.

     04:30PM 20            All of the -- all of the seminars that say Wound Care

     04:30PM 21   Management Beyond the Basics - The Specialist's Perspective.

     04:30PM 22            What that was was it was a traveling wound care

     04:30PM 23   conference sponsored by Support Systems International and

     04:30PM 24   there was a core group of clinicians teaching.  We weren't

     04:30PM 25   always the same every time, but depending on where it was.
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     04:30PM  1   Q.  Were you a member of the traveling team?

     04:30PM  2   A.  Yeah.  I was sort of a part of the dog and pony show.

     04:30PM  3   Q.  And so each time when it has the title, Wound Care

     04:30PM  4   Management, Beyond the Basics, in your CV, what was disclosed

     04:30PM  5   was the wound closure system?

     04:30PM  6   A.  Right.

     04:30PM  7   Q.  With respect to each one of those, what information was

     04:30PM  8   provided given that they're chronologically in time?  With

     04:30PM  9   respect to each one what information would have been provided

     04:30PM 10   in each of the meetings?

     04:30PM 11   A.  The most current patient of the time and then how to do it

     04:30PM 12   and why we thought it was -- why we thought it was so

     04:31PM 13   important.

     04:31PM 14   Q.  As part of those meetings did you talk about observed

     04:31PM 15   wound healing?

     04:31PM 16   A.  Yes.

     04:31PM 17   Q.  What kind of things did you talk about?

     04:31PM 18   A.  Well, from the podium I could be much more candid and much

     04:31PM 19   more expressive about wound healing because I have the slides

     04:31PM 20   there.  And as one surgeon said, I wouldn't believe this if I

     04:31PM 21   weren't seeing the slides and the dates.

     04:31PM 22            But it wasn't like a scientific paper where you would

     04:31PM 23   not have laboratory bench clinical research to say this has

     04:31PM 24   healed much faster because.

     04:31PM 25            So our claims in these papers are much more moderate
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     04:31PM  1   than my claims from the podium when I could be very, very

     04:31PM  2   frank, and very enthusiastic and very expressive and have the

     04:32PM  3   slides there to support what I was describing.

     04:32PM  4   Q.  With respect to the papers you say that you did not make

     04:32PM  5   strong claims about wound healing.  Why in the papers was that

     04:32PM  6   true?

     04:32PM  7   A.  I determined early on by virtue of my training that the

     04:32PM  8   only way that we could have made a claim of accelerated wound

     04:32PM  9   healing was to have taken one patient's wound and divide it in

     04:32PM 10   half.

     04:32PM 11            And if you recall, five I think of the seven patients

     04:32PM 12   were wounds that went up and down, two went sort of this way.

     04:32PM 13   But you would have to have divided the one wound in one

     04:32PM 14   patient in half and treat one traditionally and one with the

     04:32PM 15   closed suction wound drainage.  Well --

     04:32PM 16   Q.  What would be the purpose of dividing a wound in half?

     04:33PM 17   A.  To show that one modality of wound care produced

     04:33PM 18   accelerated wound healing or optimal wound healing compared to

     04:33PM 19   the other.

     04:33PM 20   Q.  Was that ever done on a patient?

     04:33PM 21   A.  It wasn't never done.  I don't think that anybody --

     04:33PM 22   Q.  Why not?

     04:33PM 23   A.  Well, I don't think that anybody's review board, any

     04:33PM 24   hospital's review board would have approved that.  Neither

     04:33PM 25   would I as a clinician -- ask a patient to compromise their
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     04:33PM  1   getting well by, by doing two different kinds of wound care.

     04:33PM  2            Furthermore these patients were very sick and they

     04:33PM  3   were in the intensive care unit.  And it would have been very

     04:33PM  4   confusing to nurses and that sort of thing.

     04:33PM  5            I'm sure you know that lots of wound healing research

     04:33PM  6   has been done on mice and pigs.  And we didn't do this on mice

     04:33PM  7   and pigs, this was in people.  And so you can't do that kind

     04:34PM  8   of research on people.

     04:34PM  9   Q.  With respect to a comparison you said in the papers you

     04:34PM 10   couldn't make strong claims but that you made stronger claims

     04:34PM 11   during the presentations.

             12   A.  Uh-huh.

     04:34PM 13   Q.  Why were you able to make stronger claims during the

     04:34PM 14   presentations?

     04:34PM 15   A.  Because I felt my method of presentation is very candid

     04:34PM 16   anyway.  It's not -- Nobody listening to me thought that I was

     04:34PM 17   presenting doctrine that had been, you know, in some high

     04:34PM 18   scholastic or -- I mean, it just was conducive, the atmosphere

     04:34PM 19   was conducive to showing people the patient results from

     04:34PM 20   beginning to end.  And saying what they could see, that this

     04:34PM 21   wound is healing in a most unexpected fashion.

     04:35PM 22   Q.  All right.  Were there any other presentations that we

     04:35PM 23   haven't identified yet at which closed wound suction systems

     04:35PM 24   were disclosed?

     04:35PM 25   A.  The Process of Wound Healing, I can see here, Second
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     04:35PM  1   Annual Southwest Wound Management Workshop, Albuquerque,

     04:35PM  2   New Mexico, June 1991 would have been one.

     04:35PM  3   Q.  And at that presentation what information would have

     04:35PM  4   been -- was provided?

     04:35PM  5   A.  Patients that we had seen and the procedure of how to do

     04:35PM  6   it.

     04:35PM  7            I'm looking back here.  Non-Healing Surgical Wound:

     04:35PM  8   Problems and Solutions, Support Systems International,

     04:35PM  9   National Education Program in Minneapolis, Minnesota.  I

     04:35PM 10   certainly know I presented it there.

     04:35PM 11            Oh.  Here's one I know I presented.  New Decade New

     04:35PM 12   Concepts, Keynote Speaker, Rocky Mountain Regional IAET

     04:35PM 13   Conference, Salt Lake City, Utah, September 1990.

     04:36PM 14            I'm on page 13.  And I'm just kind of wandering

     04:36PM 15   around.

     04:36PM 16   Q.  Okay.  Well, I think w we've given --

     04:36PM 17   A.  Wound Care In the 90s.  The Fifth Annual Clinical

     04:36PM 18   Symposium on Pressure Sore Wound Management, Silver Cross

     04:36PM 19   Hospital, Joliet, Illinois, September 1990.  I would have

     04:36PM 20   presented there.  I would have presented it there, too.

     04:36PM 21            Let me tell you I was very excited about this thing.

     04:36PM 22   Q.  And there are two or three patients that you say we

     04:36PM 23   haven't talked about.

     04:36PM 24            What can you tell us about those patients?

     04:36PM 25   A.  I can tell you that the one with the lymph, L Y M P H, the
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     04:36PM  1   lymph fistula we haven't talked about.  It was down in his

     04:36PM  2   groin.  And I'm so sorry.  I just really don't remember much

     04:36PM  3   about him.  But I just remember that it was a very

     04:36PM  4   interesting.  It was kind of late in this period from '84 to

     04:36PM  5   '86.  And it just -- I just don't remember him really well.

     04:37PM  6   But I remember thinking this wound is a perfect wound for

     04:37PM  7   application of this.

     04:37PM  8            The renal patient, I'm really thinking now as I am

     04:37PM  9   recollecting that maybe that lovely clean wound that's in --

     04:37PM 10   Q.  This one?

     04:37PM 11   A.  No.  That's not a lovely clean wound.  It's looking better

     04:37PM 12   but it's not lovely.  It's the one that's part of the

     04:37PM 13   procedure on how to do this thing.  How to put it together.

     04:37PM 14   Q.  I think that's exhibit 74.

     04:37PM 15   A.  I'm really thinking if I look at 744-4, I'm really

     04:37PM 16   thinking that might be the patient that had the renal fistula.

     04:37PM 17   It's like that black ball, you know, where the yes, no, and

     04:38PM 18   maybe comes up at you.  Now that I'm looking at this, I kind

     04:38PM 19   of think maybe that's what that patient is.  So we really

     04:38PM 20   haven't talked about the circumstances of that patient.  And

     04:38PM 21   beyond that I have to say I cannot remember any more.  Those

     04:38PM 22   first four were so dramatic and --

     04:38PM 23   Q.  With respect to exhibit 750, was it -- when was this paper

     04:38PM 24   first drafted?

     04:38PM 25   A.  Well, as I recollected it was drafted in '87 or '88.  And
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     04:38PM  1   the circumstances around this were that the Chief of Surgery,

     04:38PM  2   Dr. Usticalvin who is now deceased met me in the hall one day

     04:38PM  3   and said our residents are meeting to get some papers done.

     04:38PM  4   And do you have anything that you could help with them because

     04:39PM  5   I was on the teaching staff for the family practice and the

     04:39PM  6   surgical residents.

     04:39PM  7            And so I said, oh, gosh, yes, you know, we could

     04:39PM  8   write up this closed suction wound drainage.  I haven't had a

     04:39PM  9   minute to do that.  And I would love to get it into the

     04:39PM 10   surgical literature.  And there's a journal called

     04:39PM 11   Contemporary Surgery and it has a resident's corner.  So we

     04:39PM 12   could get this done and it could get into the literature much

     04:39PM 13   faster than in some of the journals where the average wait

     04:39PM 14   time from acceptance to publication is 18 months.

     04:39PM 15   Q.  Did it in fact make publication rapidly?

     04:39PM 16   A.  No, it did not.  It just kept getting lost.  Dr. Chariker

     04:39PM 17   kept saying, where is my paper.  Where is my paper.  It

     04:39PM 18   was accepted immediately within ten days or two weeks of the

     04:39PM 19   time that it submitted.  But then I don't know, it got -- it

     04:39PM 20   just didn't appear for a long time.  Well, till like '89.

     04:40PM 21   Q.  So the record is clear, when was the first draft you think

     04:40PM 22   of the exhibit 750 put together?

     04:40PM 23   A.  Oh.  Sometime in 1987.

     04:40PM 24   Q.  Changing gears a little bit --

     04:40PM 25   A.  As was this chronic wound care.  I mean that was in the
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     04:40PM  1   works a long time as well.

     04:40PM  2   Q.  So, with respect to exhibit 745, when was the first draft

     04:40PM  3   of that document put together?

     04:40PM  4   A.  Well, I can't tell you exactly when the first draft was.

     04:40PM  5   By I would say that it also would probably could -- I don't

     04:40PM  6   know that we can ascertain that by the references.  I don't

     04:40PM  7   guess we can.  But any time a book is in process and the

     04:40PM  8   chapters are written by many different people, it's a long

     04:41PM  9   process.

     04:41PM 10   Q.  Would it be fair to say that it was before 1990?

     04:41PM 11   A.  Oh.  There's no doubt it was before 1990.

     04:41PM 12   Q.  I understand that at some point you prepared or had

     04:41PM 13   involvement with a document called A Public or a Clinicians's

             14   Pocket Guide?

             15   A.  Clinician's Pocket Guide to Chronic Wound Repair, Gerit

             16   Mulder and I and Patty Fairchild who was an ET nurse, but also

     04:41PM 17   an employee of Kinetic Concepts got together.  It was Gerit

     04:41PM 18   Mulder's idea to do this Clinician's Pocket Guide.

     04:41PM 19   Q.  What was Kinetic Concepts's involvement with that?

     04:41PM 20   A.  Patty Fairchild spoke to Peter Leininger.  Peter Leininger

     04:41PM 21   was I think the vice-president then, the brother of

     04:41PM 22   Jim Leininger, the founder.  And suggested that this would be

     04:41PM 23   a wonderful thing for Kinetic Concepts to sponsor and pay for

     04:41PM 24   the initial publication of this guide to give to -- Patty's --

     04:42PM 25   Patty's role with KCI at the time was in education.
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     04:42PM  1            So the purpose of this guide would be for the KCI

     04:42PM  2   reps to, when they were calling on customers and in hospitals

     04:42PM  3   and that sort of thing, to be able to give out these pocket

     04:42PM  4   guides as a means of instruction to clinicians.

     04:42PM  5   Q.  What was your involvement in preparation of the pocket

     04:42PM  6   guides?

     04:42PM  7   A.  I was a co-author.  Dr. Mulder was a podiatrist.  And so

     04:42PM  8   his scope of expertise of expertise was limited to the legs

     04:42PM  9   and feet.  So he wrote the legs and feet part and I wrote the

     04:42PM 10   pressure ulcer and wound part.  And then the three of us got

     04:42PM 11   together and edited it and arranged it and that sort of thing.

     04:42PM 12   Q.  When did you first come in contact with KCI relative to

     04:42PM 13   the pocket guide?

     04:43PM 14   A.  I am not certain.  Patty Fairchild and I have tried to

     04:43PM 15   establish that date and/or those times.  And I think somewhere

     04:43PM 16   I spoke to her and I had -- I had -- can I talk about when it

     04:43PM 17   was?  Early 1990.  Late '89.  We don't really know when.

     04:43PM 18   Patty Fairchild knows that I think that she joined KCI in

     04:43PM 19   1989.  And this was one of her first things that she initiated

     04:43PM 20   after she went to work there, but I'm not positive.  I'm just

     04:43PM 21   not sure.

     04:43PM 22   Q.  When did the First Clinician Pocket Guide come out?

     04:43PM 23   A.  1990.  The first -- the first edition didn't have a

     04:43PM 24   copyright date on it.  We omitted that.  So that's left up to

     04:43PM 25   grabs when that came out.  Somewhere in my files that I have
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     04:44PM  1   given you or given somebody there is a letter to Patty

     04:44PM  2   Fairchild telling her how excited we were to see the pocket

     04:44PM  3   guide, but I don't remember.  I don't remember the date.

     04:44PM  4            MS. COWART:  Your Honor, I just want you to know that

     04:44PM  5   there is a light at the end of the tunnel and we have about

     04:44PM  6   fifteen minutes left to go.  We're going to start the

     04:44PM  7   plaintiff's cross-examination.

     04:44PM  8            THE COURT:  Okay.  Thank you very much, Ms. Cowart.

     04:44PM  9   Q.  What was your involvement in preparation of the pocket

     04:44PM 10   guide?

     04:44PM 11   A.  I was a co-author.  Dr. Mulder was a podiatrist.  And so

     04:44PM 12   his scope of expertise was limited to the legs and feet.  So

     04:44PM 13   he wrote the legs and feet part and I wrote the pressure ulcer

     04:44PM 14   and wound part.  And then the three of us got together

     04:44PM 15   and edited it and arranged it and that sort of thing.

     04:44PM 16   Q.  At the beginning of your deposition the lawyer for Medela

     04:45PM 17   referred to you as Dr. Jeter?

     04:45PM 18   A.  Uh-huh.

     04:45PM 19   Q.  Now, your Doctorate is in Education, you're not a medical

     04:45PM 20   doctor.

     04:45PM 21   A.  That's correct.

     04:45PM 22   Q.  You've never been to medical school?

     04:45PM 23   A.  I have not.

     04:45PM 24   Q.  How long have you known that your name was used on a

     04:45PM 25   BlueSky product?
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     04:45PM  1   A.  Since about I guess since their first advertisement came

     04:45PM  2   out.  And it was sent to me by someone else and I don't know

     04:45PM  3   when that was.

     04:45PM  4   Q.  About 2002, 2003?

     04:45PM  5   A.  Maybe.  Uh-huh.

     04:45PM  6   Q.  Okay.  And so since 2003 have you taken any action to say,

     04:45PM  7   BlueSky, I didn't want you to use my name on your product?

     04:45PM  8   A.  No, I have not.

     04:45PM  9   Q.  In addition you know that BlueSky on its website talks

     04:45PM 10   about you and uses your personality or name or reputation to

     04:45PM 11   help promote their products, don't you?

     04:45PM 12   A.  No.  I didn't know that.

     04:45PM 13   Q.  And have you taken any action to stop BlueSky from using

     04:45PM 14   your name?

     04:45PM 15   A.  No, I haven't.

     04:45PM 16   Q.  And as a matter of fact you've had contact with

     04:46PM 17   representatives of BlueSky in that time period, haven't you?

     04:46PM 18   A.  I have.

     04:46PM 19   Q.  And at no time have you ever told the people from BlueSky

     04:46PM 20   you've got to stop using my name to advertise your product,

     04:46PM 21   have you?

     04:46PM 22   A.  No.  I've only told them that if they didn't start

     04:46PM 23   cleaning up their verbiage and their grammar we were going to

     04:46PM 24   have a bad fuss.

     04:46PM 25   Q.  You had problems with their grammar but you didn't have
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     04:46PM  1   problems with using your name to advertise their product, did

     04:46PM  2   you?

     04:46PM  3   A.  Well, yeah, I have a -- I have a problem with it.  It's

     04:46PM  4   just not grand enough to do anything about it in the scheme of

     04:46PM  5   things.

     04:46PM  6   Q.  And you never were a certified wound care nurse, were you?

     04:46PM  7   A.  No.

     04:46PM  8   Q.  Never were a registered nurse, were you?

     04:46PM  9   A.  Never was.

     04:46PM 10   Q.  Okay.  But in any event, when we come back and when we

     04:46PM 11   talk about what ET is about, we talked about fistula and your

     04:46PM 12   paper, exhibit 750, you recall this?

     04:46PM 13   A.  Uh-huh.

     04:46PM 14   Q.  The paper that you wrote with three others refers to

     04:47PM 15   Effective Management of Incision al and Subcutaneous Fistula

     04:47PM 16   With Closed Suction Wound Drainage.

     04:47PM 17   A.  That's correct.

     04:47PM 18   Q.  Okay.  And this paper talks about all of the patients that

     04:47PM 19   you talked about here today, doesn't it?

     04:47PM 20   A.  Yes, it does.

     04:47PM 21   Q.  Okay.  And so when you were describing what you were

     04:47PM 22   doing, you were talking about the management of fistula,

     04:47PM 23   incisional and cutaneous.

     04:47PM 24            Now, isn't a fistula a hole in an organ?

     04:47PM 25   A.  It is.
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     04:47PM  1   Q.  And a fistula is generally a hole in an intestine, a bowel

     04:47PM  2   or a bladder?  Are those the most common fistula?

     04:47PM  3   A.  That's correct.

     04:47PM  4   Q.  And as a matter of fact, the patients that we're talking

     04:47PM  5   about, the six patients that we're talking about all had holes

     04:47PM  6   in an inside organ, didn't they?

     04:48PM  7   A.  They did.

     04:48PM  8   Q.  And so your paper focused on how to manage those holes in

     04:48PM  9   internal organs.  That's what the title says, doesn't it?

     04:48PM 10   A.  That's correct.

     04:48PM 11   Q.  And let's talk about another word that I used throughout

     04:48PM 12   your paper.  That's effluent.

     04:48PM 13            Isn't effluent the waste that may flow out of a hole

     04:48PM 14   of an organ such as an intestine or a bowel?

     04:48PM 15   A.  Effluent may be that, but it also could be wound drainage.

     04:48PM 16   There is, with any open wound there is a certain amount of

     04:48PM 17   drainage.

     04:48PM 18   Q.  Certainly.  There certainly is drainage.

     04:48PM 19            And that drainage have been treated for years by

     04:48PM 20   gravity drains and other manners, hasn't it?

     04:48PM 21   A.  Yes.

     04:48PM 22   Q.  Okay.  I want to focus on your paper because your paper

     04:49PM 23   talks about effluent, doesn't it?

     04:49PM 24   A.  Yes, it does.

     04:49PM 25   Q.  And it talks about effluent specifically dealing with the
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     04:49PM  1   sort of effluent that comes out of a hole in the intestine as

     04:49PM  2   we saw with many of these patients?

     04:49PM  3   A.  That's correct.

     04:49PM  4   Q.  And the presence of this effluent which we can without

     04:49PM  5   going into detail we can understand can be a fairly toxic

     04:49PM  6   material?

     04:49PM  7   A.  That's correct.

     04:49PM  8   Q.  Isn't it true that the presence of this waste that's

     04:49PM  9   coming out of the hole in the intestine can prevent the

     04:49PM 10   closure of surgical incisions and other wounds?

     04:49PM 11   A.  That's correct.

     04:49PM 12   Q.  And your paper talks in part about how to manage this

     04:49PM 13   caustic effluent coming out of the holes in the wounds?

     04:49PM 14   A.  That's correct.

     04:49PM 15   Q.  Primarily, it's the -- it's the effluent that's coming out

     04:50PM 16   of the holes in the bowels, the intestines or the urinary,

     04:50PM 17   isn't it?

     04:50PM 18   A.  That's correct.

     04:50PM 19   Q.  And proper management that you talk about in your paper of

     04:50PM 20   the effluent involves keeping effluent from coming in contact

     04:50PM 21   with the healthy tissue around the incision?

     04:50PM 22   A.  In part, yes.

     04:50PM 23   Q.  Because you know that this fistula effluent can have a

     04:50PM 24   very caustic effect upon healthy tissue?

     04:50PM 25   A.  That's correct.
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     04:50PM  1   Q.  And this fistula effluent can actually cause further

     04:50PM  2   damage or destruction to healthy the tissue around the

     04:50PM  3   incision?

     04:50PM  4   A.  That's correct.

     04:50PM  5   Q.  Now specifically in your paper in addition to try to keep

     04:50PM  6   this effluent away from the wound, away from the healthy

     04:51PM  7   tissues, you also want to control odor -- control odor and

     04:51PM  8   maximize patient comfort.  Is that correct?

     04:51PM  9   A.  That's correct.

     04:51PM 10   Q.  And the intent of the Jackson Pratt tubing was to draw the

     04:51PM 11   effluents out of the fistula and out of the body, wasn't it?

     04:51PM 12   A.  Not out of the body, but out of the fistula.

     04:51PM 13   Q.  And your technique was designed specifically to address

     04:51PM 14   management of fistula effluent?

     04:51PM 15   A.  That's correct.

     04:51PM 16   Q.  After a surgical incision?

     04:51PM 17   A.  That's correct.

     04:51PM 18   Q.  Your technique was not -- your paper doesn't talk about

     04:51PM 19   managing any wounds other than those that are created by

     04:51PM 20   surgery, does it?

     04:51PM 21   A.  That's correct.  It does not.

     04:51PM 22   Q.  Your paper doesn't talk about any wounds other than those

     04:51PM 23   that involve holes and orifices?

     04:52PM 24   A.  That's correct.

     04:52PM 25   Q.  And let's look at a second, a second document that you had
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     04:52PM  1   a part in.  I'm going to hand you exhibit 855.

     04:52PM  2            Is this the Clinician's Pocket Guide to Wound Care

     04:52PM  3   that you referred to?

     04:52PM  4   A.  It is.

     04:52PM  5   Q.  And you are one of the co-authors of this, aren't you?

     04:52PM  6   A.  I am.

     04:52PM  7   Q.  And as a matter of fact, you told us what sections you

     04:52PM  8   wrote by yourself.  Is that correct?

     04:52PM  9   A.  That's correct.

     04:52PM 10   Q.  Okay.  And one section you wrote by yourself was called

     04:52PM 11   Pressure Ulcers.  Is that correct?

     04:52PM 12   A.  I'm not certain that I wrote that by myself.  Patsy --

     04:52PM 13   Patty Fairchild may have been a part of that.

     04:52PM 14   Q.  You at least had a substantial role in writing about the

     04:52PM 15   treatment of pressure ulcers in this book?

     04:52PM 16   A.  I did.

     04:52PM 17   Q.  Okay.  Then did you have a substantial role in writing

     04:53PM 18   about lower extremity ulcers?

     04:53PM 19   A.  I had no part in that.

     04:53PM 20   Q.  Did you have a substantial role in writing the section

     04:53PM 21   about Miscellaneous Wounds?

     04:53PM 22   A.  I did.

     04:53PM 23   Q.  Did you write about abrasions and skin care tears?

     04:53PM 24   A.  I did.

     04:53PM 25   Q.  Did you write about dehisced surgical wounds?
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     04:53PM  1   A.  I did.

     04:53PM  2   Q.  Did you write about GI and GU fistulas?

     04:53PM  3   A.  I did.

     04:53PM  4   Q.  Did you write about radiation burns?

     04:53PM  5   A.  I did not.

     04:53PM  6   Q.  Okay.  Now, the Clinician's Guide was written after your

     04:53PM  7   paper that dealt with fistulas.  Is that correct?

     04:54PM  8   A.  That was.  That is correct.

     04:54PM  9   Q.  And when you wrote your section in the Clinician's Pocket

     04:54PM 10   Guide to Chronic Wound Repair about fistulas, you described

     04:54PM 11   this technique you had.

     04:54PM 12   A.  I did.

     04:54PM 13   Q.  But when you wrote the section about Pressure Ulcers you

     04:54PM 14   didn't mention this technique, did you?

     04:54PM 15   A.  I was not the primary author of the Pressure Ulcer

     04:54PM 16   portion.

     04:54PM 17   Q.  Whether you were the primary author or had a substantial

     04:54PM 18   role as you just testified -- whether you were the primary

     04:54PM 19   author or had a substantial role, in any event you didn't,

     04:54PM 20   there's nothing in that section that talks about your

     04:54PM 21   technique, is there?

     04:54PM 22   A.  No, there is not.

     04:54PM 23   Q.  You also said you were the primary author of the section

     04:54PM 24   called Miscellaneous Wounds.  And in that section there is no

     04:54PM 25   mention of anything about your technique except as it relates
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     04:55PM  1   to fistula, is there?

     04:55PM  2   A.  That's correct.

     04:55PM  3   Q.  In the section called Dehisced Surgical Wounds that you

     04:55PM  4   wrote, there's nothing in there about your technique, is

     04:55PM  5   there?

     04:55PM  6   A.  That's correct.

     04:55PM  7   Q.  In fact there is nothing in the Clinician's Pocket Guide

     04:55PM  8   to Chronic Wound Repair about your technique other than in the

     04:55PM  9   section called Fistulas.  Is that correct?

     04:55PM 10   A.  That's correct.

     04:55PM 11   Q.  And as a matter of fact, you yourself referred to this

     04:55PM 12   technique as a fistula drainage system, didn't you?

     04:55PM 13   A.  That's correct.

     04:55PM 14   Q.  And that's exactly what you told people it was.  It was a

     04:55PM 15   fistula drainage system, wasn't it?

     04:55PM 16   A.  That's correct.

     04:55PM 17   Q.  And you never called it a wound healing system, did you?

     04:55PM 18   A.  I did not ever term it a wound healing system.  But I

     04:55PM 19   certainly talked about the wound healing that takes place when

     04:55PM 20   the system is in place.

     04:55PM 21   Q.  When the fistula drainage system is in place.  Is that

     04:56PM 22   correct?

     04:56PM 23   A.  No.  When the closed suction wound drainage system is in

     04:56PM 24   place.

     04:56PM 25   Q.  Well, let's look about, if you'll look at your own
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              1   handwriting?

              2   A.  Uh-huh.

     04:56PM  3   Q.  When you're writing the official record of the hospital?

              4   A.  Uh-huh.

     04:56PM  5   Q.  Exhibit 746.  Would you turn to the entry, or -- I believe

     04:56PM  6   it's the second page.

     04:56PM  7   A.  All right.

     04:56PM  8   Q.  You see at the bottom, is that your handwriting?

     04:56PM  9   A.  Uh-huh.

     04:56PM 10   Q.  Would you read to the jury --

     04:56PM 11   A.  Yes, it is.

     04:56PM 12   Q.  Would you read to the jury how you describe this technique

     04:56PM 13   in the official records of Spartanburg General Hospital?

     04:56PM 14   A.  I wrote that the fistula drainage system was patent.  And

     04:56PM 15   I'm sorry, Mr. Macon, I misunderstood you.  You said did you

     04:56PM 16   ever talk about this.  And I understood you to mean talk about

     04:56PM 17   as opposed to write about.

     04:56PM 18   Q.  So did you in the written records at --

     04:56PM 19   A.  Yes, indeed.

     04:56PM 20   Q.  -- at Spartanburg describe your drainage technique as a

     04:56PM 21   fistula drainage system?

     04:56PM 22   A.  I did indeed.

     04:56PM 23   Q.  And when you were talking about intermittent suction --

     04:57PM 24   A.  Uh-huh.  Yes.

     04:57PM 25   Q.  -- is it clear that when you dealt with intermittent
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     04:57PM  1   suction, the suction was placed on top of the wound and not in

     04:57PM  2   the wound?

     04:57PM  3   A.  No.  It's in the wound.

     04:57PM  4   Q.  Let's see what you said.  It's been almost 20 years since

     04:57PM  5   all this happened?

     04:57PM  6   A.  That's correct.

     04:57PM  7   Q.  So -- So would you go to exhibit 747?  Okay.  Did you ever

     04:57PM  8   use Bard, B A R D, Absorption Dressing to promote granulation

     04:57PM  9   because your fistula wound drainage system did not promote

     04:57PM 10   granulation?

     04:57PM 11   A.  No, I did not use it "because".

     04:57PM 12   Q.  Okay.

     04:57PM 13   A.  I used it.

     04:57PM 14   Q.  Okay.  Let's turn.  Stay in that same thing.  And let's

     04:57PM 15   turn to the fourth page, please.

     04:57PM 16            Is that your handwriting at the top?

     04:57PM 17   A.  Where are we, Mr. Macon?

     04:57PM 18   Q.  I'm on the fourth page of exhibit 747.

     04:57PM 19            Is that your handwriting at the very top?

     04:58PM 20   A.  That is.

     04:58PM 21   Q.  And these are the notes that you were talking with the

     04:58PM 22   lawyer from Medela concerning a patient who was using your

     04:58PM 23   technique.  Is that correct?

     04:58PM 24   A.  That's correct.

     04:58PM 25   Q.  Okay.  And did you write:  Needs Bard Absorption Dressing
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     04:58PM  1   to promote granulation?  Is that what you wrote?

     04:58PM  2   A.  Well, if it's there that's where I wrote it.  I --

     04:58PM  3   Q.  Let's make sure.  I don't there to be any

              4   misunderstanding.

     04:58PM  5            You see the entry for November 7, 1985?

     04:58PM  6   A.  Yes, I do.

     04:58PM  7   Q.  Okay.  And does it say:  Needs Bard Absorption Dressing to

     04:58PM  8   promote granulation?  Does it say that in your own

     04:58PM  9   handwriting?

     04:58PM 10   A.  Comma, absorb, exudate and facilitate increased patient

     04:58PM 11   activity.

     04:58PM 12   Q.  Does it say exactly that in your handwriting?

     04:58PM 13   A.  It says exactly that.

     04:58PM 14   Q.  And was Bard Absorption Dressing part of your technique or

     04:58PM 15   was that something different?

     04:58PM 16   A.  A part of?

     04:58PM 17   Q.  A part of your fistula system.

     04:59PM 18   A.  No, it was not part of the fistula system.

     04:59PM 19   Q.  This was in addition to your fistula system.  Is that

     04:59PM 20   correct?

     04:59PM 21   A.  That is correct.  This is a different thing because we

     04:59PM 22   want the patient to be ambulatory.

     04:59PM 23   Q.  And you want to promote granulation, don't you?

     04:59PM 24   A.  That's correct.

     04:59PM 25   Q.  And you used the Bard Absorption Dressing to help promote
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     04:59PM  1   granulation?

     04:59PM  2   A.  I did.

     04:59PM  3   Q.  Okay.  And on how many occasions have you used the KCI

     04:59PM  4   Wound VAC on a patient?

     04:59PM  5   A.  Never.

     04:59PM  6   Q.  You've never used it on a patient?

     04:59PM  7   A.  Never.

     04:59PM  8   Q.  And on how many occasions have you carefully examined a

     04:59PM  9   KCI Wound VAC?

     04:59PM 10   A.  Never.

     04:59PM 11   Q.  Since 1993 have you had any, any actual hands-on

     04:59PM 12   involvement in wound treatment?

     04:59PM 13   A.  No, I have not.

     04:59PM 14   Q.  Since 1993 have you written papers or done any

     05:00PM 15   professional research?

     05:00PM 16   A.  No, I have not.

     05:00PM 17   Q.  Have you ever done any medical research into the BlueSky

     05:00PM 18   product?

     05:00PM 19   A.  No, I have not.

     05:00PM 20   Q.  Your name is on the BlueSky product.

     05:00PM 21   A.  It is.

     05:00PM 22   Q.  So have you carefully examined the BlueSky product?

     05:00PM 23   A.  I have.

     05:00PM 24   Q.  And have you used it?

     05:00PM 25   A.  No, I have not.
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     05:00PM  1   Q.  Have you ever seen it used on a patient?

     05:00PM  2   A.  No, I have not.

     05:00PM  3   Q.  But you allowed your name to be used on it?

     05:00PM  4   A.  I did not.

     05:00PM  5   Q.  You have not.  You have not attempted to stop them from

     05:00PM  6   using your name?

     05:00PM  7   A.  I have not.

     05:00PM  8            THE COURT:  Okay.  Well done.  Who's your next

     05:00PM  9   witness?

     05:00PM 10            MR. PARTRIDGE:  Dr. Harriet Hopf, Your Honor.  May we

     05:00PM 11   approach for a moment?

     05:00PM 12            THE COURT:  Well, why don't we -- The jury has been

     05:01PM 13   at it for I guess about forty minutes.  We will take a short

     05:01PM 14   break and let the jury take about -- until fifteen after 5:00.

     05:01PM 15   All rise for the jury.  And, Mr. Ramirez, if you will lead the

     05:01PM 16   jury out.  Thank you, sir.

     05:01PM 17       (Jury out.)

     05:01PM 18            THE COURT:  Okay.  Please be seated.  Yes, sir.

     05:01PM 19            MR. PARTRIDGE:  Just two brief points, Your Honor.  I

     05:01PM 20   think given the number of deposition exhibits that were

     05:01PM 21   identified during the course of that deposition, while --

     05:01PM 22   while I think what you ruled earlier giving the jury that list

     05:01PM 23   at the time they go into deliberations is a good idea.  It

     05:01PM 24   seems to me it might be helpful to tell them there's a list

     05:02PM 25   coming so they aren't keeping two sets --
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     05:02PM  1            THE COURT:  I'll do that.  Surely.  I'll do that.

     05:02PM  2            MR. PARTRIDGE:  The other thing I wanted to alert you

     05:02PM  3   to was our discussion about schedule.  We are going to proceed

     05:02PM  4   in calling Dr. Harriet Hopf as our next witness and she's our

     05:02PM  5   expert, as you know, on validity issues.  And she will testify

     05:02PM  6   for whatever time we have available here tonight and then

     05:02PM  7   again tomorrow morning and Mr. McClanahan has a witness that

     05:02PM  8   is only available tomorrow afternoon that we collectively

     05:02PM  9   discussed and I think probably will take two hours I guess

     05:02PM 10   between everybody's inquiry, so we'll interrupt Dr. Hopf's

     05:02PM 11   testimony.  She has rearranged -- she hasn't rearranged her

     05:02PM 12   schedule, but she has agreed to come back on -- on Monday,

     05:02PM 13   probably much to the chagrin of their family because they are

     05:02PM 14   on a family vacation, but she will be here on Monday.  We need

     05:02PM 15   to complete her testimony on Monday and we all believe that

     05:02PM 16   we'll be able to do that.

     05:02PM 17            And so, you know, I think we have a jury that's

     05:03PM 18   probably getting a little tired.  In fact, we are as well.  I

     05:03PM 19   think if we went to about six or so, that's probably about as

     05:03PM 20   much as would make sense.

     05:03PM 21            THE COURT:  Okay.

     05:03PM 22            MR. MACON:  I'm not disagreeing.  These people have

     05:03PM 23   cooperated, Randy and Scott, cooperated big when I had

     05:03PM 24   problems.  That's not a problem.  I just -- the only problem I

     05:03PM 25   have is I want to make sure we keep pushing because I sure
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     05:03PM  1   would like to finish next week.

     05:03PM  2            THE COURT:  Well, it would be so good if we could

     05:03PM  3   finish the testimony next week and maybe even give

     05:03PM  4   instructions next week.  You know, I'm not for sure if we can

     05:03PM  5   get the arguments in, but --

     05:03PM  6            MR. MACON:  That would be great.

     05:03PM  7            MR. McCLANAHAN:  Let me tell you what our thinking is

     05:03PM  8   so far because we talked about this a lot and our thinking is

     05:03PM  9   that Mr. Partridge is going to try to finish with basically

     05:03PM 10   his witnesses except for Donna Lockhart who I've got tomorrow

     05:03PM 11   in time for Dr. Orgill to then go on the stand on the 11th and

     05:03PM 12   Larry's planning to bring him.  So, Orgill will be the

     05:04PM 13   afternoon of the 11th I understand

     05:04PM 14            MR. MACON:  And in the morning.

     05:04PM 15            MR. McCLANAHAN:  And in the morning of the 12th.

     05:04PM 16   Hopefully after that, Mr. Partridge will through with his

     05:04PM 17   witnesses and I can do my remaining witnesses.  I, frankly,

     05:04PM 18   don't know how long they're going to take yet but hopefully

     05:04PM 19   they're all going to be live except one short deposition.

     05:04PM 20            THE COURT:  How many are you planning so far?

     05:04PM 21            MR. McCLANAHAN:  I thinking -- It's what?  It's four

     05:04PM 22   or five, something like that, and Lockhart will be Friday and

     05:04PM 23   maybe four or five others like Campbell and Taylor and those

     05:04PM 24   people whose names we've been hearing about.  So, I'm

     05:04PM 25   optimistic, very optimistic that if I get to start my case on
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     05:04PM  1   Wednesday afternoon, as you've suggested or these witnesses

     05:04PM  2   that I can have them finished by the end of the day Friday and

     05:04PM  3   hopefully earlier than that.

     05:04PM  4            THE COURT:  Okay.  The end of the day Friday.

     05:04PM  5            MR. McCLANAHAN:  Hopefully before then.  But, I mean,

     05:04PM  6   I really don't know how long it's going to take them at this

     05:04PM  7   point.  But I'm just saying I'm not -- I'm not foreseeing

     05:04PM  8   going into next week at all.

     05:04PM  9            THE COURT:  Okay.  That's good.

     05:04PM 10            MR. PARTRIDGE:  The only caveat on that, Your Honor,

     05:04PM 11   is that we're debating about one witness after that who would

     05:05PM 12   be short if we decided to call him, but we're not in a

     05:05PM 13   position to decide that this week.  We'll be deciding that

     05:05PM 14   next week and we need to have some conversations with our

     05:05PM 15   client before I can give an answer to the Court.

     05:05PM 16            MR. MACON:  Let me just ask, because it makes a

     05:05PM 17   difference on my situation.  Do you think we'll be able to get

     05:05PM 18   Pizziconi on before Orgill?

     05:05PM 19            MR. PARTRIDGE:  Yes.  I think so.

     05:05PM 20            MR. MACON:  That means I don't have to bring Orgill

     05:05PM 21   back.  That's very good.

     05:05PM 22            THE COURT:  Okay.  Now, I think, since I believe

     05:05PM 23   we're going to need to be getting the instructions ready, I

     05:05PM 24   would like all of you to see if you can get a team together

     05:05PM 25   this weekend and work out what -- what you think can be
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     05:05PM  1   instructions nobody would argue about and then get me, you

     05:05PM  2   know, the various versions that you want to argue about.

     05:05PM  3   We're not -- At this point, with the instructions, I don't

     05:05PM  4   think we're working with rocket science.  I mean, the --

     05:05PM  5   they've tried patent cases for, you know, at least the last

     05:06PM  6   ten years in volume, so I -- It would seem to me we should be

     05:06PM  7   okay.  Let me say, I -- I'm going to stay right in the middle

     05:06PM  8   here.  I'm not interested, I know you can find any quote in

     05:06PM  9   any Federal Circuit opinion probably that would support, you

     05:06PM 10   know, an argument.

     05:06PM 11            MR. MACON:  Probably in the same case.

     05:06PM 12            THE COURT:  It might be.  But what I want to do is I

     05:06PM 13   want to stay pretty much in the middle of the road and just

     05:06PM 14   try to be straight down the middle and then I'm -- my plan is

     05:06PM 15   to give you lots of opportunity to argue and with your

     05:06PM 16   automation and your slides and so forth I think you could,

     05:06PM 17   even if you argue two hours, you could keep a jury -- you

     05:06PM 18   could keep a jury alert, and this jury's ready to hear you, I

     05:06PM 19   think, would surely be ready to hear you after next week.  So,

     05:06PM 20   would you be thinking about doing that, getting a team

     05:06PM 21   together and see if -- because my guess is I bet about 90 --

     05:07PM 22   80 or 90 percent of the instructions are not going to be

     05:07PM 23   controversial.

     05:07PM 24            MR. MACON:  Agreed.

     05:07PM 25            THE COURT:  And the 10% that are controversial, we
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     05:07PM  1   will work through next week in the evenings and get that up.

     05:07PM  2            MR. MACON:  We will start that and get with them.

     05:07PM  3            THE COURT:  Okay.  Great.  Was there anything else we

     05:07PM  4   were thinking?  I think that's pretty much it.  I think that's

     05:07PM  5   pretty much it.  So, your proposal is -- is to go -- come back

     05:07PM  6   at -- Why don't we come back at 5:15 and go to about 6:15.

     05:07PM  7            MR. MACON:  Okay.

     05:07PM  8            THE COURT:  Okay?  And that way we'll -- we'll get a

     05:07PM  9   bunch done and then I think tomorrow we'll probably -- you

     05:07PM 10   know, we've got these -- Ms. Villa here, fourth on the front

     05:07PM 11   row from my right, and Ms. Camacho, the last seat on the top

     05:07PM 12   on the left, both have children playing in out of town sports

     05:07PM 13   leagues.

     05:07PM 14            MR. MACON:  Remember, Ms. Villa was so good about

     05:08PM 15   saying she would be here.  We ought to give -- we ought to

     05:08PM 16   give her every break we can.

     05:08PM 17            THE COURT:  Right.  I think -- If we're really making

     05:08PM 18   good progress, I mean, we could close this down at 5:00 but we

     05:08PM 19   do need to get your witnesses off tomorrow.

     05:08PM 20            MR. McCLANAHAN:  Yes, sir.  We'll start her right

     05:08PM 21   after lunch.

     05:08PM 22            THE COURT:  I'm going to depend on you -- if it looks

     05:08PM 23   like we're doing well, we can even leave a little bit early on

     05:08PM 24   Friday, but I don't want to relax here because I think it's

     05:08PM 25   really crucial we finish the testimony next week.
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     05:08PM  1            MR. PARTRIDGE:  And our next witness is covering a

     05:08PM  2   lot of ground, Your Honor.  There's a lot of subject matter.

     05:08PM  3            THE COURT:  Okay.  I'm giving you five minutes for a

     05:08PM  4   break and then we'll come back.

     05:08PM  5            MR. MACON:  Thank you.

     05:08PM  6            THE COURT:  Thank you.

     05:08PM  7       (Recess.)

              8       (Jury in.)

     05:19PM  9            THE COURT:  Okay.  I told the jury we will stop at

     05:19PM 10   6:15 tonight and they wanted me to express my appreciation to

     05:19PM 11   all concerned.

     05:19PM 12            MR. MACON:  Nobody suggested we go later?

     05:19PM 13            THE COURT:  I beg your pardon?

     05:19PM 14            MR. MACON:  Did anybody suggest we go later?

     05:19PM 15            THE COURT:  No.  No, they didn't.  They did ask me if

     05:19PM 16   you get overtime on jury service and I said, no, but

     05:19PM 17   they'll -- there will be a reward in heaven, I'm sure.  So, at

     05:19PM 18   any rate, thank you all so much for your good spirits.  Please

     05:19PM 19   be seated.  And, Mr. Partridge.

     05:19PM 20            MR. PARTRIDGE:  We call Dr. Harriet Hopf, Your Honor.

     05:20PM 21            THE COURT:  Dr. Hopf, please come forward.  Welcome.

     05:20PM 22   We appreciate your being here, Doctor.  We understand the rest

     05:20PM 23   of your family is on a vacation right now.  Is that correct?

     05:20PM 24            THE WITNESS:  We're -- Saturday.

     05:20PM 25            THE COURT:  You're leaving on Saturday?  Well, we
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     05:20PM  1   understand we may get a chance to have you back on Monday.

     05:20PM  2            THE WITNESS:  That's correct.  I'm going to go home,

     05:20PM  3   pack them up, send them off and then I'll join them later.

     05:20PM  4            THE COURT:  Wonderful.  We appreciate it.  Please

     05:20PM  5   raise your right hand.

     05:20PM  6       (Witness sworn.)

     05:20PM  7            THE COURT:  Please be seated, ma'am.  Thank you so

     05:20PM  8   much.  Now, Doctor, I know you've been in -- in the courtroom

     05:20PM  9   watching and I know you've seen that some witnesses have had

     05:20PM 10   some trouble speaking in a loud, clear voice into the

     05:20PM 11   microphone, so do your best.  I know you will.

     05:20PM 12            THE WITNESS:  I will do my best.

     05:20PM 13            THE COURT:  Great.  Thank you so much.  Yes, sir.

     05:20PM 14            MR. PARTRIDGE:  Thank you, Your Honor.  I have given

     05:20PM 15   notebooks to the parties and there's one up there for Your

     05:21PM 16   Honor.  May I approach the witness, Your Honor?

     05:21PM 17            THE COURT:  Surely.  Yes, sir.  Thank you,

     05:21PM 18   Mr. Partridge.

             19              HARRIET HOPF, DEFENSE WITNESS, was sworn

     05:21PM 20                        DIRECT EXAMINATION

     05:21PM 21   BY MR. PARTRIDGE:

     05:21PM 22   Q.  Dr. Hopf, would I introduce yourself to the jury, your

     05:21PM 23   name and your current occupation, please?

     05:21PM 24   A.  I'm Harriet Hopf.  I'm a Professor in the Departments of

     05:21PM 25   Anesthesia & Surgery at the University of California, San
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     05:21PM  1   Francisco.

     05:21PM  2   Q.  And I can already tell that we may need to move the

     05:21PM  3   microphone --

     05:21PM  4   A.  I'm just realizing that.  Let me put it here.  Is that

     05:21PM  5   better?

     05:21PM  6   Q.  It may be that the chair sits back a little bit.

     05:21PM  7   A.  Let me try that.

     05:21PM  8            THE COURT:  It's not perfect, but give it a good

     05:21PM  9   shot.

     05:21PM 10            THE WITNESS:  We'll make it work.

     05:21PM 11            THE COURT:  Okay.  Thank you.

     05:21PM 12            MR. PARTRIDGE:  Okay.  Thank you very much.

     05:21PM 13   BY MR. PARTRIDGE:

     05:21PM 14   Q.  Would you give that answer again, please, because I'm not

     05:21PM 15   sure everybody heard it.

     05:21PM 16   A.  I'm Harriet Hopf.  I'm a Professor in the Departments of

     05:22PM 17   Anesthesia & Surgery at the University of California, San

     05:22PM 18   Francisco, which hopefully you will let me call UCSF so I

     05:22PM 19   don't ever have to say it again.

     05:22PM 20   Q.  Okay.  Great.  I'll try to remember that, too.  Where do

     05:22PM 21   you currently live?

     05:22PM 22   A.  Actually, I live in a Residence Inn in San Mateo,

     05:22PM 23   California.

     05:22PM 24   Q.  And why is it that you're in a Residence Inn at the

     05:22PM 25   present time?
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     05:22PM  1   A.  Because I recently accepted a new position at the

     05:22PM  2   University of Utah, so I'll be moving little later on this

     05:22PM  3   summer and we got a little too efficient selling our house.

     05:22PM  4   Some in new people are living in our old house and we're

     05:22PM  5   in the Residence Inn.

     05:22PM  6   Q.  What is your new occupation going to be?

     05:22PM  7   A.  Essentially, the same occupation.  I'll be a professor in

     05:22PM  8   the Department of Anesthesiology at the University of Utah and

     05:22PM  9   also the Medical Director of the wound clinic at one of their

     05:22PM 10   affiliated hospitals.

     05:22PM 11   Q.  Now, you're here this afternoon and possibly tomorrow --

     05:22PM 12   Well, definitely tomorrow and possibly again on Monday as an

     05:22PM 13   expert witness in this case.  Is that correct?

     05:22PM 14   A.  That is correct.

     05:22PM 15   Q.  And you're here to testify about the issues of

     05:23PM 16   anticipation and obviousness of the patent claims in the '081

     05:23PM 17   and '643 Patents.  Is that right?

     05:23PM 18   A.  Yes.  I'm here to talk about anticipation, obviousness,

     05:23PM 19   validity of the '081 and '643 Patents.

     05:23PM 20   Q.  Okay.  Great.  I just wanted to get that out up front so

     05:23PM 21   we all know what you're here to address.  Would you tell us a

     05:23PM 22   little bit about your family, please.

     05:23PM 23   A.  Sure.  I've been married for almost eighteen years.  My --

     05:23PM 24   and I have one daughter who's eight years old.  My husband Leo

     05:23PM 25   is a management consultant who teaches courses on
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     05:23PM  1   decision-making and helps companies with decision-making and

     05:23PM  2   my daughter is going into fourth grade this year and her big

     05:23PM  3   passions are Kung Fu, volleyball, and playing the cello.

     05:23PM  4   Q.  And also losing a tooth last night?

     05:23PM  5   A.  She did.  She did leave me a voice mail that she lost a

     05:23PM  6   tooth.  She is saving it until I get home.

     05:24PM  7   Q.  Okay.  Well, we'll definitely get you home this weekend.

     05:24PM  8   And would you tell us a little bit about the things you like

     05:24PM  9   to do apart from your professional activity?

     05:24PM 10   A.  I play in a basketball league.  I've been playing

     05:24PM 11   basketball since college.  I actually play on a team called

     05:24PM 12   Hoop Mamas.  We all have kids.  We actually do Kung Fu as a

     05:24PM 13   family, so my husband and I and my daughter all do Kung Fu

     05:24PM 14   together; and we like to travel.

     05:24PM 15   Q.  And didn't you just achieve something in Kung Fu?  I know

     05:24PM 16   you didn't want me the ask this --

     05:24PM 17   A.  I just got my gold belt in Kung Fu.  I'm a little far

     05:24PM 18   behind my daughter and husband that's there.  They get to go a

     05:24PM 19   lot more than I do.

     05:24PM 20   Q.  Where did you grow up?

     05:24PM 21   A.  A number of places.  I was born in Madison, Wisconsin, and

     05:24PM 22   I went to elementary school in Bethesda, Maryland.  In junior

     05:24PM 23   high I was in Albany, New York, and on Cape Cod and then I

     05:24PM 24   spent high school in Hanover, New Hampshire.

     05:24PM 25   Q.  Would you tell us a little bit about your parents and --
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     05:24PM  1   You know, it's an interesting family, so tell us a little bit

     05:25PM  2   about them.

     05:25PM  3   A.  Other than they like to move a lot.  Actually, my parents

     05:25PM  4   were divorced and remarried and my mom, my dad, and my step

     05:25PM  5   dad all had PhDs in biology and my stepmother was a chemist,

     05:25PM  6   so we were fairly and intensely scientific around the dinner

     05:25PM  7   table.

     05:25PM  8   Q.  When you were pursuing your degrees and decided to go into

     05:25PM  9   medicine instead of laboratory research, what was their

     05:25PM 10   reaction to all that?

     05:25PM 11   A.  This was actually a great family tragedy that I would

     05:25PM 12   throw away my brain on medicine rather than pursuing just pure

     05:25PM 13   research.  I did save myself by doing research as part of my

     05:25PM 14   work.

     05:25PM 15   Q.  Well, and that's exactly what I was going to get to next.

     05:25PM 16   Would you describe your areas of practice in your profession?

     05:25PM 17   A.  So as a professor, we are required for promotion to

     05:25PM 18   show -- to excel in four areas which include patient care,

     05:25PM 19   research, teaching, and university and public service.  Now,

     05:26PM 20   many of those sort of are all bound together.  So, for

     05:26PM 21   example, when I'm in the operating, I'm usually supervising a

     05:26PM 22   resident who's giving anesthesia and that's part of my

     05:26PM 23   teaching and similarly when I'm doing research I work with

     05:26PM 24   graduate students in the lab and so I'm teaching them how to

     05:26PM 25   do research while in the lab, so there's four components to my
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     05:26PM  1   life many of which overlap.

     05:26PM  2   Q.  And how would you break those down in terms of what you

     05:26PM  3   know you do on a week-to-week basis.  Can you describe that

     05:26PM  4   for us a little bit?

     05:26PM  5   A.  The way my schedule works, I spend two days a week

     05:26PM  6   clinically working and three days a week doing research and

     05:26PM  7   with the clinical work I do one day a week plus call giving

     05:26PM  8   anesthesia in the operating room and one day working in wound

     05:26PM  9   care and hypobaric medicine.

     05:26PM 10   Q.  Okay.  We'll come back to all of that in a moment.  How

     05:26PM 11   long have you been at UCSF?

     05:26PM 12   A.  I've been at UCSF for 19 years.

     05:26PM 13   Q.  And can you describe for us now after this 19 years at

     05:27PM 14   UCSF what you'll be doing as I transition to your new position

     05:27PM 15   at the University of Utah?

     05:27PM 16   A.  My life will actually be very similar to the University of

     05:27PM 17   Utah to what I'm doing now although hopefully I'll have some

     05:27PM 18   opportunities that I haven't had at UCSF recently.  I'll be a

     05:27PM 19   professor in the Department of Anesthesiology and so again I

     05:27PM 20   will be having these components of research, teaching, patient

     05:27PM 21   care, and public service and I will also be now the medical

     05:27PM 22   director of the wound clinic at this affiliated hospital to

     05:27PM 23   the University of Utah.

     05:27PM 24   Q.  Now, with respect to wound care, how -- I mean, how do you

     05:27PM 25   divide your time amongst, you know, you've identified research
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     05:27PM  1   and clinical work and the anesthesiology work you do.  How

     05:27PM  2   much of that is wound care related?

     05:27PM  3   A.  Most of what I do, actually, is related to wound care, so

     05:27PM  4   specifically I've got my wound clinic where I work one day a

     05:27PM  5   week but clinically also when I'm working in the operating

     05:28PM  6   room, most of the patients who have -- most of the patients

     05:28PM  7   for whom I give anesthesia are having surgery and in fact

     05:28PM  8   because I'm recognized as an expert in wound healing in the

     05:28PM  9   hospital, I frequently get into conversations about how can we

     05:28PM 10   take care of this wound better with the surgeons during the

     05:28PM 11   operation while I'm technically the anesthesiologist.  I also

     05:28PM 12   provide in-patient wound care consults in the hospital about

     05:28PM 13   three to five times a month formally and more frequently curb

     05:28PM 14   side consults and finally my research is essentially all

     05:28PM 15   related to wound healing and much of my teaching also involves

     05:28PM 16   wound care.

     05:28PM 17   Q.  So, let's talk about your research a little bit.  What is

     05:28PM 18   the focus?  What are the areas in which you're engaged in

     05:28PM 19   research?

     05:28PM 20   A.  The main focus of my research over the last 19 years has

     05:28PM 21   been measurement and control of oxygen delivery to wounds and

     05:28PM 22   what this involves is creating methods for measuring oxygen in

     05:29PM 23   wounds and also methods for figuring out how to get more

     05:29PM 24   oxygen in wounds.  I guess I should step back and say wounds

     05:29PM 25   need oxygen to heal and lots of wounds don't have enough
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     05:29PM  1   oxygen, so I measure oxygen in wounds and I also do studies in

     05:29PM  2   animal models and in volunteers to figure out if things we

     05:29PM  3   think will increase oxygen in wounds actually work and then I

     05:29PM  4   do studies in patients where I do clinical trials to determine

     05:29PM  5   if it really does work in the real world, things that we've

     05:29PM  6   identified we think will increase oxygen.

     05:29PM  7   Q.  How is it that oxygen gets to wounds?  Is it through the

     05:29PM  8   circulatory system?  Is it through the air?  Is it a

     05:29PM  9   combination?  What is it that you're talking about in terms of

     05:29PM 10   getting oxygen to wounds?

     05:29PM 11   A.  Very little oxygen actually gets to the wound through your

     05:29PM 12   skin.  The skin is a very good barrier.  Basically, the oxygen

     05:29PM 13   applied to a wound is through your circulation, through the

     05:29PM 14   blood flow into that wound.

     05:29PM 15   Q.  And you mentioned I think not in this last answer but the

     05:30PM 16   answer to a previous question something called hypobaric

     05:30PM 17   oxygen treatment.  What is that and what's your role or

     05:30PM 18   connection with that?

     05:30PM 19   A.  Hypobaric oxygen is a treatment, it was initially used for

     05:30PM 20   treating the bends in divers.  You may have heard of it that

     05:30PM 21   way where you take a patient and enclose them in -- usually a

     05:30PM 22   plexiglass tube and give them 100% oxygen at a higher pressure

     05:30PM 23   than the one atmosphere, 760 millimeters of mercury, usually

     05:30PM 24   at 2 to 3 atmospheres which significantly raises their blood

     05:30PM 25   oxygen level and drives more oxygen into tissue as one of the
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     05:30PM  1   major effects.

     05:30PM  2   Q.  Is that one of your areas of research?

     05:30PM  3   A.  It is and also clinical care.  I'm actually board

     05:30PM  4   certified in undersea and hypobaric medicine and I work giving

     05:30PM  5   hypobaric medicine in association with wound care.  My wound

     05:30PM  6   care center has a hypobaric facility associated with it.

     05:31PM  7   Q.  Would you describe for us a little bit how your research

     05:31PM  8   is funded and what the access to funding is that you receive?

     05:31PM  9   A.  Currently, I have six grants.  Several that are -- several

     05:31PM 10   of them are from the National Institutes of Health, both as a

     05:31PM 11   principle investigator and as a co-investigator and I have two

     05:31PM 12   grants that have been submitted and we're waiting to hear back

     05:31PM 13   and one more grant that we'll be submitting in the fall.

     05:31PM 14   Q.  Great.  Now, one of the things that I am cautioning myself

     05:31PM 15   and I may mention it to you is that I try to speak a little

     05:31PM 16   more slowly because of the microphone in the room and we've

     05:31PM 17   got lots of people listening, so you may want to slow your

     05:31PM 18   pace down ever so slightly, if you don't mind.

     05:31PM 19   A.  I'll work on that.

     05:31PM 20   Q.  Now, you -- I indicated when you took the stand that you

     05:31PM 21   were here to testify as an expert on a couple of areas and as

     05:31PM 22   part of your work on this particular matter, have you analyzed

     05:32PM 23   whether the claims that have been asserted in the '081 and

     05:32PM 24   '643 Patents are anticipated by the prior art?

     05:32PM 25   A.  Yes, I have.
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     05:32PM  1   Q.  And how is it that you went about determining whether the

     05:32PM  2   claims of those patents were anticipated?

     05:32PM  3   A.  Well, I -- I took a big stack of prior art which would be

     05:32PM  4   articles and other things --

     05:32PM  5   Q.  Big stack.  You mean --

     05:32PM  6   A.  It's actually the -- it's many inches worth of articles.

     05:32PM  7   I read through them -- I read the patents, I looked at the

     05:32PM  8   claims that were being asserted, and I read through the

     05:32PM  9   articles to see if there were articles that anticipated the --

     05:32PM 10   that would qualify as prior art for the claims that have been

     05:32PM 11   asserted in this case and I culled that down to a smaller

     05:32PM 12   number for manageability in the ones that I thought were the

     05:32PM 13   most pertinent to the issues in this.

     05:33PM 14   Q.  So, during the course of your testimony, you will be

     05:33PM 15   presenting to us a very much culled down list of prior art so

     05:33PM 16   we don't have to hear about all of it?

     05:33PM 17   A.  That's correct.  You'll be saved from most of it.

     05:33PM 18   Q.  And what is it that "anticipation" means to you?  How

     05:33PM 19   is -- how is it that you understand that term?

     05:33PM 20   A.  "Anticipation" when it comes to patents means that there's

     05:33PM 21   a piece of prior art which would be some kind of literature or

     05:33PM 22   other public use that contains each of the elements that's

     05:33PM 23   claimed in -- that's present in the claim in the patent.

     05:33PM 24   Q.  And in doing your work on this matter, did you take into

     05:33PM 25   account the instructions that the Judge has already given the

                                                         Hopf - Direct (Partridge)

                                                                        Page 3581

     05:33PM  1   jury, the preliminary instructions with respect to

     05:33PM  2   "anticipation"?

     05:33PM  3   A.  After the trial had started, I received a copy of the

     05:33PM  4   Judge's instructions to the jury and I reviewed them to verify

     05:33PM  5   that the definition I've been using of "anticipation" is the

     05:34PM  6   same as the one that you are using to determine.

     05:34PM  7   Q.  And did they match up?

     05:34PM  8   A.  Yes, they did.

     05:34PM  9   Q.  And as part of your work on this case, have you analyzed

     05:34PM 10   whether the asserted claims are obvious in view of the prior

     05:34PM 11   art?

     05:34PM 12   A.  Yes, I have.

     05:34PM 13   Q.  Again, how did you go about determining that?

     05:34PM 14   A.  I used generally that same culled stack of papers which

     05:34PM 15   consisted of the prior art and I reviewed them again looking

     05:34PM 16   to see how they might be combined or how they might speak to

     05:34PM 17   obviousness for the patent.

     05:34PM 18   Q.  And what is it that you understand "obviousness" is?

     05:34PM 19   A.  If a claimant -- If a claim is not perfectly anticipated

     05:34PM 20   by the prior art but there's small differences that would be

     05:34PM 21   obvious to a person of ordinary skill in the art, that's what

     05:34PM 22   I understand applies by the term obviousness.

     05:34PM 23   Q.  Did you look at the Judge's instructions with respect to

     05:34PM 24   "obviousness" in order to confirm your views with respect to

     05:35PM 25   what it means for purposes of this case?
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     05:35PM  1   A.  Yes, I did, and it -- I verified that it's the same

     05:35PM  2   definition that I have been using.

     05:35PM  3   Q.  And, generally, what was the result of your analysis of

     05:35PM  4   anticipation in this case?

     05:35PM  5   A.  I found that prior art anticipates each of the claims in

     05:35PM  6   both the '081 and the '643 Patents.

     05:35PM  7   Q.  And let's take the first of those patents, the '081

     05:35PM  8   Patent, and I'm actually going to -- and you -- You've looked

     05:35PM  9   at each and every one of the asserted claims and came to a

     05:35PM 10   conclusion with respect to anticipation.  Is that right?

     05:35PM 11   A.  Yes, I -- I looked at each claim and made it -- found --

     05:35PM 12   decided something about each claim with respect to

     05:35PM 13   anticipation.

     05:35PM 14   Q.  And so over the next day or during the period of time that

     05:35PM 15   you're on the stand, you're going to walk us through how you

     05:36PM 16   came to those conclusions.  Is that the idea?

     05:36PM 17   A.  That is correct.

     05:36PM 18   Q.  And so what I'd like to do so that the jury and the people

     05:36PM 19   in the courtroom here know what the end game is and where you

     05:36PM 20   came out, --

     05:36PM 21            MR. PARTRIDGE:  Jason, if you could put up slide 107,

     05:36PM 22   please.

     05:36PM 23   BY MR. PARTRIDGE:

     05:36PM 24   Q.  Okay.  There's a lot of information on this slide and on

     05:36PM 25   the left I gather you've identified certain prior art.  Is
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     05:36PM  1   that right?

     05:36PM  2   A.  Yes.  That's the prior art, the primarily -- the prior art

     05:36PM  3   in which I primary looked in coming to this.

     05:36PM  4   Q.  And the right are the various claims you've identified?

     05:36PM  5   A.  That's correct.  That is all the claims that have been

     05:36PM  6   asserted in this case related to the '081 Patent.

     05:37PM  7   Q.  Now, I'm going to ask you to go through this just briefly

     05:37PM  8   at the outset.  I don't want to get into the -- the itty bitty

     05:37PM  9   details at this point, but at high level, and I guess the

     05:37PM 10   point I want to make at the outset is do you understand that

     05:37PM 11   as we go through this that the jury, unfortunately, isn't

     05:37PM 12   going to have copies of all of this and I would just ask you

     05:37PM 13   as we go through the slides and so that everybody knows that

     05:37PM 14   we need to explain what these slides are so that there's an

     05:37PM 15   understanding and I would ask you as you testify about these

     05:37PM 16   things to do your best to capture what it is your conclusions

     05:37PM 17   are.  Would you do that with me?

     05:37PM 18   A.  I will do my best to speak slowly and be clear about what

     05:37PM 19   I'm saying.

     05:37PM 20   Q.  Okay.  Great.  Now, would you explain at a high level what

     05:37PM 21   this chart is illustrating?

     05:37PM 22   A.  This chart and some of this prior art should be seeming

     05:37PM 23   familiar now, it's certainly been mentioned, looks at -- on

     05:38PM 24   the left-hand side of the prior art, for example, Dr. Jeter's

     05:38PM 25   poster presentations and on the right-hand side is a list of
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     05:38PM  1   all the claims that that prior art anticipates in that prior

     05:38PM  2   art anticipates in all -- in each element of the claim.

     05:38PM  3   Q.  And with respect to Dr. Jeter's poster presentation,

     05:38PM  4   there's a parenthetical after it and that's Defendant's

     05:38PM  5   Exhibit 41.  Is that right?

     05:38PM  6   A.  That is correct.

     05:38PM  7   Q.  Okay.

     05:38PM  8   A.  And I --

     05:38PM  9   Q.  Please.

     05:38PM 10   A.  Do you want me to tell you all of the claims that it

     05:38PM 11   anticipates or --

     05:38PM 12   Q.  I think we can come back to that later.  Is this -- Do you

     05:38PM 13   recall if that's all of the claims that have been asserted in

     05:38PM 14   the '081 Patent?  Are any of them missing there?  We'll get --

     05:38PM 15   A.  I think there are a couple of claims that are missing.

     05:38PM 16   Q.  Okay.  So, there are a couple of claims that you will

     05:38PM 17   address in other ways.  Is that right?

     05:38PM 18   A.  That's correct.

     05:38PM 19   Q.  Okay.  And the next piece of prior art you use in

     05:38PM 20   connection with anticipation is what?

     05:38PM 21   A.  That's the Defendant's Exhibit 001 which is the clinical

     05:39PM 22   wound care book edited by Diane Crazner with a chapter by

     05:39PM 23   Dr. Jeter and her colleagues.

     05:39PM 24   Q.  Okay.  And with respect to that, it looks like the same

     05:39PM 25   set of claims.  Is that right?
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     05:39PM  1   A.  Yes.  It teaches I think exactly the same set of claims.

     05:39PM  2   Q.  And, again, we're just talking now about the '081 Patent.

     05:39PM  3   A.  That is correct.

     05:39PM  4   Q.  Okay.  And the next piece of prior art that you're going

     05:39PM  5   to tell us about as you go through your testimony?

     05:39PM  6   A.  So, that's exhibit -- Defendant's Exhibit 111 which is the

     05:39PM  7   Chariker article and that anticipates the claims that are

     05:39PM  8   listed there which are I think also the same as the claims

     05:39PM  9   anticipated by the other prior art.

     05:39PM 10   Q.  Now, since the first three address the same set of claims

     05:39PM 11   it's probably worthwhile identifying those claims for the

     05:39PM 12   record here.

     05:39PM 13   A.  So, for the record, Dr. Jeter's poster presentation, the

     05:39PM 14   chapter in the clinical wound care book and the Chariker

     05:40PM 15   article all anticipate the '081 claims number 1, 3, 5, 8, 11,

     05:40PM 16   12, 27, 31, 33, 36, 54, 56, 58, 61, 64, and 65.

     05:40PM 17   Q.  Okay.  And the next piece of prior art that you're going

     05:40PM 18   to present to the jury is what?

     05:40PM 19   A.  That's Defendant's Exhibit 132 which is an article by

     05:40PM 20   Dr. Johnson.

     05:40PM 21   Q.  Actually, as I -- as I recall, the Johnson -- Is Johnson

     05:40PM 22   an article or a patent?  Is it an article?  It's an article.

     05:40PM 23   A.  It's an article.

     05:40PM 24   Q.  Okay.  Great.  And you are going to testify with respect

     05:40PM 25   to the set of claims we see there as anticipated by that.  Is
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     05:40PM  1   that the idea?

     05:40PM  2   A.  Yes, I am.

     05:40PM  3   Q.  And the last piece of prior art you'll be relying upon is

     05:40PM  4   what?

     05:40PM  5   A.  It's an article by Dr. Svedman which would be defense

     05:40PM  6   exhibit 407.

     05:41PM  7   Q.  Okay.  Now, let's turn to your summary charts for the '643

     05:41PM  8   Patent.  Now, I understand with respect to the '643 Patent did

     05:41PM  9   you treat the claims in a couple of different sets?

     05:41PM 10   A.  Yes, I did.  There's a large number of claims in the '643

     05:41PM 11   Patent and I tried to figure out some way to present this so

     05:41PM 12   that it would make sense, so what I did was some of the claims

     05:41PM 13   speak to the apparatus that's used and some of the claims

     05:41PM 14   speak to the method that's used.  That is, some of them talk

     05:41PM 15   about this is equipment you need and some of them talk about

     05:41PM 16   this is how you put it on a patient and what it's going to do.

     05:41PM 17   I separated them into apparatus claims and method claims just

     05:41PM 18   so we didn't have too much on one slide.

     05:41PM 19   Q.  I think there's one claim that's sort of in the middle?

     05:41PM 20   A.  There is one claim that is split between -- the first part

     05:41PM 21   of it is an apparatus claim and then it changes into a method

     05:41PM 22   claim half way through, so it's half on the apparatus and half

     05:42PM 23   on the method.  I think I put an A and a B after it.

     05:42PM 24   Q.  Okay.  Great.  So, let's go to slide number 128.  And if

     05:42PM 25   you could tell us what it is you're illustrating here, please?
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     05:42PM  1   A.  This is the prior art on the left-hand side which

     05:42PM  2   anticipates the '643 apparatus claims.

     05:42PM  3   Q.  And the first piece of prior -- This is the same set of

     05:42PM  4   prior art that you identified in connection with the '081

     05:42PM  5   Patent?

     05:42PM  6   A.  Yes, it is.

     05:42PM  7   Q.  And with respect to the prior -- the same prior art, the

     05:42PM  8   same pieces of prior art, the first three, the Jeter poster

     05:42PM  9   presentation, the clinical wound care book, and the Chariker

     05:42PM 10   article, Defendant's Exhibits 41, 1, and 111, what claims of

     05:42PM 11   the '643 do they anticipate?

     05:42PM 12   A.  They all anticipate the same claims, claim number 1, 2, 3,

     05:42PM 13   the first half of 11 or 11 A, 12, 16, and 28 of the '643

     05:43PM 14   Patent.

     05:43PM 15   Q.  And with respect to the Johnson article, Defendant's

     05:43PM 16   Exhibit 132?

     05:43PM 17   A.  The Johnson -- Dr. Johnson's article anticipates claims 1,

     05:43PM 18   2, 3, the first half of 11 or 11 A, 12, and 16 of the '643

     05:43PM 19   Patent.

     05:43PM 20   Q.  And the Svedman article?

     05:43PM 21   A.  The Dr. Svedman article anticipates claims 1, 2, 11 A, 12,

     05:43PM 22   and 16 of the '643 Patent.

     05:43PM 23   Q.  Let's look at the next slide that covers I think the other

     05:43PM 24   half of the '643 Patent which is 151.  And would you tell us

     05:43PM 25   what you're illustrating here, please?
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     05:43PM  1   A.  This is exactly the same type of char.  This is a method

     05:43PM  2   claim of the '643 Patent and this shows the prior art that

     05:43PM  3   anticipates elements -- the elements of that '643 -- the

     05:43PM  4   claims of the '643 Patent.

     05:44PM  5   Q.  Now, you said the method claims and 11 is the one that

     05:44PM  6   you've addressed a little bit in each of these charts and

     05:44PM  7   that's a method claim that has elements to it that you found

     05:44PM  8   convenient to address in connection with that first group.  Is

     05:44PM  9   that right?

     05:44PM 10   A.  That's correct.

     05:44PM 11   Q.  And here you identify four pieces of prior art, the Jeter

     05:44PM 12   poster presentation, the Chronic Wound Care Book, the Chariker

     05:44PM 13   article, and the Davydov article.  Is that correct?

     05:44PM 14   A.  That is correct.

     05:44PM 15   Q.  Three of which you have already addressed and the Davydov

     05:44PM 16   article is Defendant's Exhibit 172?

     05:44PM 17   A.  That's right.

     05:44PM 18   Q.  And what were the conclusions you reached with respect to

     05:44PM 19   the claims in the '643 Patent?  This set of claims.

     05:44PM 20   A.  So, the --

     05:44PM 21   Q.  Which claims is really what I'm asking.

     05:44PM 22   A.  So, the three pieces of prior art from doctors Chariker

     05:44PM 23   and Jeter anticipate Claim 11 and claim 12 of the '643 Patents

     05:44PM 24   and Dr. Davydov's article which I guess we already said is

     05:45PM 25   Defendant's Exhibit 172, anticipates claims 13, 14, 29, and 32
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     05:45PM  1   of the '643 Patent.

     05:45PM  2   Q.  Now, at -- During this trial to date, we haven't really

     05:45PM  3   shown the jury I believe any claims and in a few minutes will

     05:45PM  4   you be getting into what these claims are and what they call

     05:45PM  5   for and what they mean?

     05:45PM  6   A.  Yes, I will.

     05:45PM  7   Q.  And so let's -- Let's start a little -- into a little bit

     05:45PM  8   of that this evening.  Do any of the asserted claims that

     05:45PM  9   you've reviewed include foam as an element?

     05:45PM 10   A.  No.  None of them includes foam as an element.

     05:45PM 11   Q.  So, all the claims that you're looking at that you've

     05:45PM 12   identified are foam-less claims, I guess is another way of

     05:45PM 13   saying that?

     05:45PM 14   A.  That is correct.

     05:45PM 15   Q.  Now, let's do a couple of background things that we

     05:45PM 16   haven't talked about.  Have you testified as an expert

     05:45PM 17   previously?

     05:45PM 18   A.  This is my second time testifying.

     05:45PM 19   Q.  So, testifying as an expert is not your professional

     05:45PM 20   passion?

     05:45PM 21   A.  No, it is not.

     05:46PM 22   Q.  Great.  What's your compensation for the work you've done

     05:46PM 23   in connection with this case?

     05:46PM 24   A.  I'm being paid $500 an hour for my time.

     05:46PM 25   Q.  Do you have any personal experience with patents?
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     05:46PM  1   A.  Well, actually, my mom has a patent.

     05:46PM  2   Q.  What is that about?

     05:46PM  3   A.  She has a patent for a -- a method for using -- she's a --

     05:46PM  4   she's a -- she has a patent -- a method for using videotape

     05:46PM  5   to -- or -- to enhance the resolution of a microscope, so it's

     05:46PM  6   a patent related to making a microscope work better.

     05:46PM  7   Q.  Is that a patent that you've reviewed because of your

     05:46PM  8   mom's involvement in it?

     05:46PM  9   A.  Yeah.  I actually -- they -- She got the patent when I was

     05:46PM 10   in college but, obviously, it was a big deal and so I remember

     05:46PM 11   going home for Christmas and looking over the patent.

     05:46PM 12   Q.  Looking at your career and research and your other

     05:47PM 13   activities that you've identified, have you had any experience

     05:47PM 14   dealing with research and development activities that have led

     05:47PM 15   to patents?

     05:47PM 16   A.  Yes.  I've been involved in several research and

     05:47PM 17   development activities that have involved patents including a

     05:47PM 18   couple of devices for measuring oxygen in wounds that I didn't

     05:47PM 19   personally develop but I helped make them more useful and

     05:47PM 20   prepare them for being -- being used clinically or being used

     05:47PM 21   in research and also with a couple of dressings where, again,

     05:47PM 22   I was involved in the development process of helping the

     05:47PM 23   manufacturer to figure out how to make it so it really worked.

     05:47PM 24   Q.  And have you had any training in connection with patents

     05:47PM 25   in any of the various places where you've worked?  Has that
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     05:47PM  1   come up?

     05:47PM  2   A.  Yes.  At -- At UCSF, about ten years ago there had been a

     05:48PM  3   loss -- human -- there had been a lawsuit with Genentech over

     05:48PM  4   who developed human growth hormone which UCSF ended up

     05:48PM  5   prevailing and getting a large sum settlement.  It had been

     05:48PM  6   developed at UCSF and then the researches who were developing

     05:48PM  7   it went off and started Genentech and made a lot of money off

     05:48PM  8   of human growth hormone and now UCSF makes -- gets the

     05:48PM  9   royalties on that as well and so they wanted to make sure that

     05:48PM 10   the faculty understood the process of getting a patent or what

     05:48PM 11   you have to do so we actually had to take some training in --

     05:48PM 12   Let's say you have an idea.  What do you do with the idea.

     05:48PM 13   You come to the university.  We'll help you through the

     05:48PM 14   process.  We'll tell you if we want to help you or not, so we

     05:48PM 15   had some training in how to -- what a patent is.

     05:48PM 16   Q.  Okay.  Let's -- Let's go back a little bit to your

     05:48PM 17   background, if we can, and then we'll get back into the

     05:48PM 18   details of your analysis here.  Where -- where did you go to

     05:48PM 19   school?

     05:48PM 20   A.  I got my Bachelors -- a Bachelors of Arts Degree from Yale

     05:49PM 21   University in 1982 and then I went to medical school at

     05:49PM 22   Dartmouth where I graduated in 1986.

     05:49PM 23   Q.  What happened upon obtaining your degree in medicine?

     05:49PM 24   A.  I went from there to the University of Minnesota where I

     05:49PM 25   did a surgical internship in 1986 and 1987.
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     05:49PM  1   Q.  And what happened -- And I was just about to say, you

     05:49PM  2   know, relax, slow down a little bit.  I -- It's getting a

     05:49PM  3   little warm in here, so take -- take your time so that we can

     05:49PM  4   all understand you.  So, what -- what did you do next?

     05:49PM  5   A.  While I was an intern, I decided I would like to spend a

     05:49PM  6   year doing research and I asked my advisor for a suggestion of

     05:49PM  7   someone with whom I could work and he said, Well, go to San

     05:49PM  8   Francisco.  Work with Dr. Tom Hunt.  What I really want you to

     05:49PM  9   do is learn how to measure oxygen because we need to do that

     05:49PM 10   in our ICU, so go out there for your -- learn how to measure

     05:49PM 11   oxygen and bring it back here to the University of Minnesota.

     05:50PM 12   So he contacted Dr. Hunt who is -- I don't know -- who was

     05:50PM 13   even twenty years ago one of the giants in wound healing, so I

     05:50PM 14   had this fabulous opportunity to go out and work in his lab

     05:50PM 15   for what was supposed to be a year.

     05:50PM 16   Q.  Was that your introduction to wound healing with Dr. Hunt?

     05:50PM 17   A.  Well, as a surgery intern I saw some wounds and, in fact,

     05:50PM 18   there was a professor, I was on his service for a month in

     05:50PM 19   March of 1987 who actually trained at UCSF and did his

     05:50PM 20   research, I think he spent two or three years in Dr. Hunt's

     05:50PM 21   lab and while he was there he had developed a way of taking

     05:50PM 22   patient's platelets and extracting growth factors from them

     05:50PM 23   and in the mid 80s growth factors were the new idea.  Now I

     05:50PM 24   think almost everybody has heard that, oh, you can put growth

     05:50PM 25   factors on a wound and they might heal.  And, in fact, now
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     05:51PM  1   there's a commercial product which is a platelet derived

     05:51PM  2   growth factor which you can buy.  Dr. Layton had gone to the

     05:51PM  3   University of Minnesota and he brought this technology with

     05:51PM  4   him and he actually had I think one of the early clinics

     05:51PM  5   devoted to chronic wounds and so I was on his service and I

     05:51PM  6   got to see all these patients with big chronic wounds and he

     05:51PM  7   was using his platelet factors on them but he also doing

     05:51PM  8   really good wound care and I remember chatting with my fellow

     05:51PM  9   residents, Wow, isn't this amazing, I can't imagine -- I'm not

     05:51PM 10   sure if it's the platelets that are making things better or

     05:51PM 11   it's just that I've never seen anyone do good care like this

     05:51PM 12   before.  So, I had some introduction to that and then it was

     05:51PM 13   very nice going to Dr. Hunt's laboratory and realizing that

     05:51PM 14   there was this connection, but, really, most of my

     05:51PM 15   introduction to wound healing was when I started in that lab

     05:51PM 16   in 1987.

     05:51PM 17   Q.  I think you said that at the time Dr. Hunt -- I don't

     05:51PM 18   remember the word you used, whether you said renowned or

     05:52PM 19   famous.  What was the term you used to describe him?

     05:52PM 20   A.  He was a giant.

     05:52PM 21   Q.  A giant --

     05:52PM 22   A.  He is a giant in wounds healing and even in the 80s he was

     05:52PM 23   recognized as a giant in wound healing.

     05:52PM 24   Q.  So this was, I guess, a great place to go and learn about

     05:52PM 25   wound healing?
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     05:52PM  1   A.  It was certainly a fabulous place.

     05:52PM  2   Q.  And what was it that made him a giant at that time and

     05:52PM  3   that then attracted you to it?

     05:52PM  4   A.  Dr. Hunt was the -- one of the first people who back in

     05:52PM  5   the 1960s he said I think oxygen may be important for wound

     05:52PM  6   healing and it was his research that started -- what he

     05:52PM  7   actually said was I think oxygen is important so first I've

     05:52PM  8   got to learn how to measure oxygen in a wound and then I've

     05:52PM  9   got to prove it.  In fact, that was basically what he did over

     05:52PM 10   the next forty years and I came into the middle of it when

     05:52PM 11   they had shown wounds had low oxygen levels and it impaired

     05:52PM 12   healing.  When I arrived we were starting to think about what

     05:52PM 13   are things you can do to raise oxygen in wounds to make them

     05:52PM 14   heal better.  So, the wound healing community was a fairly

     05:53PM 15   small community at that time.  I guess most people don't like

     05:53PM 16   big, ugly wounds so it wasn't attracting everyone out of

     05:53PM 17   medical school, but he was -- he was in a group of people who

     05:53PM 18   were very interested in it and was recognized as one of the

     05:53PM 19   leaders.

     05:53PM 20   Q.  Okay.  And so -- and I'm trying to slow you down a little

     05:53PM 21   bit.  So, in that you were a -- a year with Dr. Hunt?

     05:53PM 22   A.  Actually, nineteen years.

     05:53PM 23   Q.  But you starred -- I think you said you had a -- one year

     05:53PM 24   residency --

     05:53PM 25   A.  So I signed up to spend one year in Dr. Hunt's lab.  It
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     05:53PM  1   stretched out into a year and-a-half and, in fact, I have been

     05:53PM  2   working in the lab continuously for the last nineteen years in

     05:53PM  3   various capacities.

     05:53PM  4   Q.  Okay.  Great.  And at some point in the midst of all of

     05:53PM  5   that, you ended up going into anesthesiology because you

     05:53PM  6   mentioned that as one of the things that you do and so let's

     05:53PM  7   just deal with that.  So, wound care, a year and-a-half with

     05:53PM  8   Dr. Hunt.  Is that when you went into anesthesiology?

     05:54PM  9   A.  So while I was working in the lab, I started to think

     05:54PM 10   about what I wanted to do with my life and I thought, I think

     05:54PM 11   I -- if I think about what surgeons do and what

     05:54PM 12   anesthesiologists do, I really liked taking care of these

     05:54PM 13   patients who were having surgery, who had all these stresses

     05:54PM 14   and all these things going on and I realized that, really, if

     05:54PM 15   you think about the operating room, I enjoyed doing the

     05:54PM 16   mechanics of surgery, but I really enjoyed the keeping

     05:54PM 17   patients alive part more and, really, it's the

     05:54PM 18   anesthesiologist who keeps patients alive, and so while I was

     05:54PM 19   in the lab I thought I think I want to go into anesthesia, so

     05:54PM 20   I asked Dr. Hunt to go to lunch one day and I said to him, I

     05:54PM 21   really think I want to go into anesthesia, and I was very

     05:54PM 22   worried --

     05:54PM 23   Q.  I was just going to say -- I was just going to say, I

     05:54PM 24   mean, here you are, you've been with him a year and-a-half,

     05:54PM 25   and now you say anesthesia.  What was his reaction to that?
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     05:54PM  1   A.  I was concerned he would think I was ditching true -- he

     05:55PM  2   said, oh, I am so delighted to hear that because the research

     05:55PM  3   we've been doing, it had become clear that what

     05:55PM  4   anesthesiologists do in the operating room has an impact how

     05:55PM  5   wounds heal, surgical wounds heal, and we've been trying to

     05:55PM  6   recruit some anesthesiologists to collaborate with us but we

     05:55PM  7   couldn't find many who were interested in wound healing at

     05:55PM  8   that time.  So, he said this is fantastic.  You go, what we're

     05:55PM  9   going to do -- we don't need to teach an anesthesiologist to

     05:55PM 10   be a wound healer, we need to teach a wound healer to be an

     05:55PM 11   anesthesiologist.  So, he, in fact, called the chair of the

     05:55PM 12   anesthesia department and said, oh, you'd better care of her

     05:55PM 13   and -- so, there I was.

     05:55PM 14   Q.  This is interesting.  How is it that you connect

     05:55PM 15   anesthesiology and wound care?  What is that relationship?

     05:55PM 16   A.  Well, I -- I think in 1988 when we had this conversation,

     05:55PM 17   Dr. Hunt was probably the only person who had made a good

     05:55PM 18   connection between anesthesiology and wound healing but now,

     05:56PM 19   in fact, it's one of my canned lectures that I go around

     05:56PM 20   giving and the reason it makes sense is what we talked about a

     05:56PM 21   little bit earlier that wounds need blood flow to get oxygen

     05:56PM 22   there and if you think about what makes a wound have good --

     05:56PM 23   good blood flow, where is the wound, generally wounds are in

     05:56PM 24   the skin, and the blood flow in your skin is controlled by

     05:56PM 25   your sympathetic nervous system which is sometimes known as
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     05:56PM  1   the fight or flight response.  You actually have a lot of

     05:56PM  2   blood flowing in your skin normally that isn't really doing

     05:56PM  3   anything.  Your skin doesn't use a lot of oxygen.  It's very

     05:56PM  4   important, but it's not very active.  Your heart pumps.  Your

     05:56PM  5   skin is a barrier.  So, let's say you're being chased by a

     05:56PM  6   lion and you need to run away, your sympathetic nervous system

     05:56PM  7   which is the adrenaline system, the fight or flight system,

     05:56PM  8   sends out nerve signals that makes you take the blood flowing

     05:57PM  9   around in your skin and send it into your brain and your heart

     05:57PM 10   and your lungs and your muscles so that you can run away and

     05:57PM 11   that's a very good thing.  It's good to be able to run away

     05:57PM 12   from the lion or I always think maybe run away from the

     05:57PM 13   surgeon would not be a bad thing, either, but the problem with

     05:57PM 14   that is if you actually get caught and you get a wound, and

     05:57PM 15   evolution wasn't very -- wasn't very worried.  If you got

     05:57PM 16   caught, that's okay.  You're going to be eaten.  But now a

     05:57PM 17   days, sometimes you choose to have a surgery, you get a wound,

     05:57PM 18   but if you get the adrenaline response, your wound isn't going

     05:57PM 19   to have much oxygen in it.  In fact, what are things that set

     05:57PM 20   off the adrenaline response?  Being cold, being dehydrated or

     05:57PM 21   bleeding, being stressed or anxious -- I don't think there's

     05:57PM 22   very good blood flow in my hands right now -- and having pain.

     05:57PM 23   And so in the 1980s we had gotten to to the point where we had

     05:57PM 24   realized that wounds often have low oxygen, we had shown

     05:57PM 25   wounds with low oxygen were much more likely to get infected
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     05:58PM  1   and not to heal and we were trying to figure out why do all

     05:58PM  2   these surgery patients have low oxygen levels in their

     05:58PM  3   wounds -- In fact, chronic wound patients also have low oxygen

     05:58PM  4   levels in the wounds -- and then actually I think a lot of

     05:58PM  5   this came from a nurse -- doctor who prepared -- a nurse PhD

     05:58PM  6   in our lab Judy West who said, Well, I really think the

     05:58PM  7   sympathetic nervous system is really important.  We started

     05:58PM  8   thinking the sympathetic nervous system and we realized that

     05:58PM  9   when you have surgery you are very likely to be cold because

     05:58PM 10   the anesthesia makes you cold.  A lot of people have pain

     05:58PM 11   after surgery.  A lot of people may be dehydrated.  You're not

     05:58PM 12   getting fluids and you might be bleeding and certainly anxiety

     05:58PM 13   surrounds surgery.  So, our goal when I was going into the

     05:58PM 14   anesthesia residency we was find out do all these things cause

     05:58PM 15   a reduction in your wound oxygen level and is there something

     05:58PM 16   we can do to prevent them --

     05:58PM 17   Q.  Let me stop you there.  And -- and it -- Is this a

     05:58PM 18   relatively new area of medicine, this idea of connecting

     05:59PM 19   anesthesiology and wound healing at this point?

     05:59PM 20   A.  In 1988?

     05:59PM 21   Q.  Yes.

     05:59PM 22   A.  It absolutely is a -- a -- For example, after I finished

     05:59PM 23   my residency and I did it -- I went to my chair and I said,

     05:59PM 24   I'd like to do another year of research with Dr. Hunt and then

     05:59PM 25   join the faculty and I would really like to continue this
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     05:59PM  1   research and I had to do some fancy defense that really this

     05:59PM  2   was something appropriate for an anesthesiologist to do.  Now

     05:59PM  3   there's many anesthesiologists who use wound healing as an

     05:59PM  4   outcome.

     05:59PM  5   Q.  Were you a bit of a pioneer in this area?

     05:59PM  6   A.  I guess so.

     05:59PM  7   Q.  Since 1988 up until the present time, I don't want to

     05:59PM  8   spend the time to go through all of the things that you've

     05:59PM  9   been doing in that time period, but have you continued your

     05:59PM 10   work in the areas that you've just described, pretty much

     05:59PM 11   continuously over that period of time?

     05:59PM 12   A.  Yes, I have.  I -- I continue to work in -- with Dr. Hunt

     05:59PM 13   I guess not so much in his lab anymore but with him on these

     06:00PM 14   same areas of measuring oxygen and, in fact, we've done

     06:00PM 15   clinical trials that have demonstrated that keeping patients

     06:00PM 16   warm reduces wound infections after surgery.  After I'd been

     06:00PM 17   on -- I'd joined the faculty at UCSF in 1992.  After I had

     06:00PM 18   been on the faculty for a couple of years, I hadn't really

     06:00PM 19   been involved in chronic wound care.  I was much more focused

     06:00PM 20   on acute surgical wounds, but Dr. Hunt had a clinic where he

     06:00PM 21   saw patients with chronic wounds or non-healing wounds --

     06:00PM 22   Q.  Chronic wounds would be what?  What are you talking about

     06:00PM 23   there?

     06:00PM 24   A.  It's sort of a catch phrase for -- sort of leg ulcers of

     06:00PM 25   various kinds, venous ulcers, diabetic ulcers, pressure

                                                         Hopf - Direct (Partridge)

                                                                        Page 3600

     06:00PM  1   ulcers, and also patients who have healing defects or patients

     06:00PM  2   who have had surgery and have an incision that won't heal.

     06:00PM  3   Q.  About what time period did you get involved with these

     06:00PM  4   kinds of people?

     06:00PM  5   A.  So, in 1995, I realized that -- Dr. Hunt was actually

     06:01PM  6   having me see a lot of his chronic patients so I could measure

     06:01PM  7   their oxygen and I was very interested in them and I thought a

     06:01PM  8   lot of the things that we had been doing with acute wounds

     06:01PM  9   would make sense for chronic wounds, so I spent a year as a

     06:01PM 10   clinical fellow in -- in Dr. Hunt's wound clinic, which wasn't

     06:01PM 11   every day, and gained expertise in the care of chronic wounds

     06:01PM 12   and then from 1996 I've been working in first his wound clinic

     06:01PM 13   and then my own wound clinic as well at that time the

     06:01PM 14   Department of Surgery recognizing that I was becoming one of

     06:01PM 15   the acknowledged experts in the hospital on, in fact, the

     06:01PM 16   acknowledged expert in the hospital outside Dr. Hunt on wound

     06:01PM 17   care, gave me a joint appointment in the Department of

     06:01PM 18   Surgery.

     06:01PM 19   Q.  Okay.  Now, outside of your job at UCSF and your work in

     06:01PM 20   the wound care clinic, those things that you've described, are

     06:01PM 21   you engaged in professional activities as well?

     06:02PM 22   A.  Yes, I am.

     06:02PM 23   Q.  Would you describe, taking them one at a time and then let

     06:02PM 24   me ask a question about it, would you describe the first of --

     06:02PM 25   what you consider to be the more significant professional
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     06:02PM  1   activities?

     06:02PM  2   A.  I've been very active in the Wound Healing Society which

     06:02PM  3   was founded in 1988 and I served on the Board of Directors

     06:02PM  4   from 2004 to 2007 and I'm currently the Secretary.  I've been

     06:02PM  5   very active in a number of their committees including I

     06:02PM  6   organized the annual scientific meeting in 2004 and I've twice

     06:02PM  7   been chair of committees that have been charged with coming up

     06:02PM  8   with guidelines for the care of arterial ulcers which is one

     06:02PM  9   type of a chronic wound.

     06:02PM 10   Q.  What is the Wound Healing Society?

     06:02PM 11   A.  The Wound Healing Society is a scientific society made up

     06:02PM 12   of PhDs, basic scientists, and M.D.s, clinician scientists

     06:03PM 13   along with industry with the goal of advancing the science and

     06:03PM 14   the art of wound healing and coming together to discuss the

     06:03PM 15   research that's ongoing.

     06:03PM 16   Q.  And how long has that society been in existence?

     06:03PM 17   A.  So, that started in 19 -- It was founded in 1988 and the

     06:03PM 18   first meeting was in 1990.

     06:03PM 19   Q.  And how long have you been participating in that society?

     06:03PM 20   A.  I think I joined -- I -- Well, Dr. Hunt was the first

     06:03PM 21   president, so I certainly was participating in it from the

     06:03PM 22   perspective of being in the lab but I didn't become a paying

     06:03PM 23   member until 1991.

     06:03PM 24   Q.  Now, what other professional activities are you involved

     06:03PM 25   in that would have some relationship to the subject matter
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     06:03PM  1   that we're discussing here today?

     06:03PM  2   A.  I am also very active in the Undersea and Hypobaric

     06:03PM  3   Medicine Society which obviously focuses on hypobaric medicine

     06:03PM  4   but a major component of treatments with hypobaric oxygen

     06:03PM  5   involves wounds, so there's a large wound component.  I'm

     06:04PM  6   currently on the Board of Directors of that society and Chair

     06:04PM  7   of the Publications Committee and I'm on a number of the other

     06:04PM  8   committees of the society.

     06:04PM  9   Q.  Would you briefly describe for us your involvement and

     06:04PM 10   research and publishing and speaking in connection with wound

     06:04PM 11   care?

     06:04PM 12   A.  So, as I said, I've been continuously funded by the

     06:04PM 13   National Institutes of Health for 19 years both as a principle

     06:04PM 14   investigator and as an investigator.  I also have grants from

     06:04PM 15   other non-profit agencies as well as some industrial grants.

     06:04PM 16   I -- I have authored about 50 peer review articles in the

     06:04PM 17   medical literature, most of which are related to wound

     06:04PM 18   healing.  I'm invited to speak frequently and I give about ten

     06:04PM 19   or fifteen lectures a year, most of them related to wound

     06:04PM 20   healing.  I am asked by the NIH frequently and also other

     06:05PM 21   agencies to review grants that other people have submitted to

     06:05PM 22   determine which should be accepted as well as working --

     06:05PM 23   reviewing papers that are submitted to journals.  In fact, I'm

     06:05PM 24   on the editorial board of Understanding Hypobaric Medicine

     06:05PM 25   which is the journal of the Undersea & Hypobaric Medicine
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     06:05PM  1   Society.

     06:05PM  2            MR. PARTRIDGE:  Your Honor, I'm about to go into a

     06:05PM  3   new area.  It's about five after six.  I know it's a few

     06:05PM  4   minutes early.  Would this be a convenient time?

     06:05PM  5            THE COURT:  I think this will be fine.  You all have

     06:05PM  6   worked very hard and I appreciate it.  Ladies and gentlemen,

     06:05PM  7   thank you so much for your wonderful attention to this

     06:05PM  8   testimony today and for your commitment to your jury service.

     06:05PM  9   We'll come back at 9:00 o'clock and we'll go to between 5:00

     06:05PM 10   and 5:30.  I know two of you are going to go see kids play

     06:05PM 11   sports this weekend and so if you're being picked up or

     06:05PM 12   whatever, I think you can safely tell your rides that they can

     06:06PM 13   pick you up by 5:30 and if you have a cell phone available, if

     06:06PM 14   it gets earlier, maybe you can call them earlier.  So, I do

     06:06PM 15   appreciate your commitment and thank you so much.  Let's all

     06:06PM 16   rise for the jury.  And, if we could, Mr. Ramirez, get you to

     06:06PM 17   lead this good jury out.

     06:06PM 18       (Jury out.)

     06:06PM 19            THE COURT:  Thank you very much, Doctor.  You can

     06:06PM 20   step down.  This is off-the-record.

     06:08PM 21       (Off-the-record discussion.)

     06:08PM 22            THE COURT:  So, we're through for the evening with

     06:08PM 23   the lawyers.

     06:08PM 24            MR. SADLER:  And it's 9:00 o'clock --

     06:08PM 25            THE COURT:  9:00 o'clock.
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     06:08PM  1            MR. SADLER:  Great.

     06:08PM  2       (Recess.)
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     08:27AM  1       (July 7, 2006.)

     09:02AM  2            THE COURT:  Thank you so much.  That was done by a

     09:02AM  3   graduate of El Paso Tech High School.  And well done, too.

     09:02AM  4            COURT SECURITY OFFICER:  I'll be right back.

     09:02AM  5            THE COURT:  Okay.  I think we're ready for Dr. Hopf

     09:02AM  6   again.

     09:02AM  7            MR. PARTRIDGE:  Okay.  Thank you, Your Honor.

     09:02AM  8            THE WITNESS:  Good morning.

     09:02AM  9            THE COURT:  Doctor, please be seated.  Good morning.

     09:02AM 10   And remember to speak right into the microphone, Doctor.

     09:02AM 11            THE WITNESS:  I'll try to get in the right spot.

     09:02AM 12            THE COURT:  Okay.  That's good.  That's good.  Okay.

     09:02AM 13   Kevin, is everything on?  How is that?

     09:03AM 14            MR. PARTRIDGE:  That sounds good.

     09:03AM 15            THE COURT:  What did you say?

     09:03AM 16            MR. PARTRIDGE:  In case you missed it, Your Honor, he

     09:03AM 17   said, "I liked it the other way."

     09:03AM 18            THE COURT:  The good spirit and good humor of the

     09:03AM 19   lawyers is always appreciated.  Absolutely.

     09:03AM 20   BY MR. PARTRIDGE:

     09:03AM 21   Q.  Well, speaking of -- Oh, here we go.  Good spirit and good

     09:03AM 22   humor, I realized last night and -- after we concluded that

     09:03AM 23   when I asked you about what you liked to do outside of, you

     09:03AM 24   know, your work activities and you reluctantly identified your

     09:03AM 25   playing of basketball that some accolades that you achieved at
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     09:03AM  1   Yale were probably left out.  What is it that you left out

     09:03AM  2   about your athletic career at Yale.

     09:04AM  3   A.  I won eight variety letters while at Yale; four in

     09:04AM  4   basketball, two in softball, and two in track.

     09:04AM  5   Q.  There we go.  I feel a lot better about this now.

     09:04AM  6   A.  But you missed my high jump record.

     09:04AM  7   Q.  The high jump record, exactly, at Yale.  Dr. Hopf, let me

     09:04AM  8   ask you just a couple of fairly basic questions at the outset

     09:04AM  9   that will hopefully set the context for this a little bit.

     09:04AM 10   Now, I think it's probably fair to say that you would

     09:04AM 11   anticipate being on the stand for a good number of hours.

     09:04AM 12   A.  Yes.

     09:04AM 13   Q.  And because of the number of hours that you're going to be

     09:04AM 14   on the stand, I guess it would be easy for one to conclude

     09:04AM 15   that what we're dealing with here is really complex subject

     09:04AM 16   matter?

     09:04AM 17   A.  I don't know that I would characterize it that way.

     09:04AM 18   Q.  That's what I thought.  And so I think it's useful, given

     09:04AM 19   that we're going to be talking about this for quite some time

     09:05AM 20   to not convey as a consequence of that that the subject matter

     09:05AM 21   is ultimately really that complex so I just ask you at the

     09:05AM 22   outset, if you can, what is it that we're really dealing with

     09:05AM 23   --

     09:05AM 24            THE COURT:  And before you do that --

     09:05AM 25            MR. PARTRIDGE:  Please, Your Honor.
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     09:05AM  1            THE COURT:  I remember that we're having to work

     09:05AM  2   another witness in today.  Is that correct?

     09:05AM  3            MR. PARTRIDGE:  That's correct, Your Honor.

     09:05AM  4            THE COURT:  So, Dr. Hopf will be on the witness stand

     09:05AM  5   until noon?

     09:05AM  6            MR. PARTRIDGE:  Correct, Your Honor.

     09:05AM  7            THE COURT:  And then in the afternoon, will the other

     09:05AM  8   witness start this afternoon?

     09:05AM  9            MR. McCLANAHAN:  Yes, sir.  Right after lunch and I

     09:05AM 10   expect she will be less than an hour and-a-half, two hours at

     09:05AM 11   most.

     09:05AM 12            THE COURT:  And then what is your plan after that?

     09:05AM 13            MR. PARTRIDGE:  To resume with Dr. Hopf and we're

     09:05AM 14   hopeful we could finish her direct but it's not guaranteed

     09:05AM 15   that we will.  She's going to come back on Monday to complete

     09:05AM 16   her testimony.

     09:05AM 17            MR. MACON:  May I make a suggestion?

     09:05AM 18            THE COURT:  Surely.

     09:05AM 19            MR. MACON:  I will agree that we can -- two hours for

     09:05AM 20   Ms. Lockhart will do it.  Could we just do Dr. Hopf up -- up

     09:06AM 21   until the time whether -- when there are two hours left in the

     09:06AM 22   day?  I won't --

     09:06AM 23            MR. PARTRIDGE:  It's okay for us to interrupt.

     09:06AM 24   Probably -- given the length of her testimony, the

     09:06AM 25   interruption probably is useful.
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     09:06AM  1            THE COURT:  Well, then that will be fine and I

     09:06AM  2   appreciate the thoughtful suggestion by Mr. Macon.  But,

     09:06AM  3   Doctor, since you're here for the duration, we will -- we will

     09:06AM  4   ask you to be patient with us.  So -- now, you can re-ask your

     09:06AM  5   question.

     09:06AM  6            MR. PARTRIDGE:  Sure, Your Honor.

     09:06AM  7            THE COURT:  I just wanted to make sure we had the

     09:06AM  8   idea of what our day looks like.  We will go with Dr. Hopf

     09:06AM  9   until noon.  We will have a one hour lunch break.  We will

     09:06AM 10   then go with --

     09:06AM 11            MR. McCLANAHAN:  Donna Lockhart.

     09:06AM 12            THE COURT:  -- Donna Lockhart for a couple of hours

     09:06AM 13   and then bring Dr. Hopf back and I think I've promised

     09:06AM 14   everybody, this is Friday, that between 5:15 and 5:30 we'll

     09:06AM 15   end.

     09:06AM 16            MR. PARTRIDGE:  Okay.  Great.

     09:06AM 17            THE COURT:  Okay.

     09:06AM 18            MR. PARTRIDGE:  That sounds wonderful.

     09:06AM 19   BY MR. PARTRIDGE:

     09:06AM 20   Q.  So, the question is that -- To avoid the risk that one

     09:07AM 21   might think that this is really complicated subject matter, I

     09:07AM 22   had asked you whether it is and I think you had indicated that

     09:07AM 23   you didn't really think it was and can you explain what you --

     09:07AM 24   what you meant by that answer?

     09:07AM 25   A.  There's a lot of claims that have been asserted but
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     09:07AM  1   there's actually a small number of elements that are asserted

     09:07AM  2   so the claims cover the same material with some minor

     09:07AM  3   modifications by in large, so we'll be covering each of the

     09:07AM  4   claims individually but you'll see repetition through the

     09:07AM  5   claims.

     09:07AM  6   Q.  And if I were just to take a moment to talk about the

     09:07AM  7   subject matter, sort of an overview of the subject matter, the

     09:07AM  8   claims are generally directed to what?  Let's start there.

     09:07AM  9   A.  So the claims generally include a vacuum source, some way

     09:07AM 10   of sealing the wound so that the vacuum source can be applied.

     09:07AM 11   Some of the claims have a screen.  I think that's -- and then

     09:08AM 12   it's the treatment of a wound.

     09:08AM 13   Q.  And -- and you're going to be talking about the prior art

     09:08AM 14   relative to those kinds of claims.  Is that right?

     09:08AM 15   A.  Yes.  I'm going to look at the prior art and whether it

     09:08AM 16   teaches those same elements as are in each claim.

     09:08AM 17   Q.  And, again, at this sort of high level, overview sort of

     09:08AM 18   thing, with respect to that prior art, what is it that you

     09:08AM 19   kind of ultimately find?  Does the prior art show the vacuum

     09:08AM 20   source and this, that, and the other thing?  That's what I'm

     09:08AM 21   asking.

     09:08AM 22   A.  The prior art teaches the vacuum source, the seal, and the

     09:08AM 23   screen along with the smaller side portions of each of those.

     09:08AM 24   Q.  And I think one of the elements you may have left out was

     09:08AM 25   the cover?
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     09:08AM  1   A.  Excuse me.

     09:08AM  2   Q.  The occlusive cover?

     09:08AM  3   A.  The occlusive cover.  The occlusive cover.  Correct.

     09:08AM  4   Q.  And I guess some of these claims are directed to the

     09:09AM  5   apparatus itself?

     09:09AM  6   A.  That's right.  How to put it together.

     09:09AM  7   Q.  Right.  And so when we talk about the apparatus, we are

     09:09AM  8   talking about the physical components.  Is that right?

     09:09AM  9   A.  That's correct.  The pieces you'd need to put it together.

     09:09AM 10            MR. PARTRIDGE:  And, Your Honor, may I approach the

     09:09AM 11   table here just for a moment?

     09:09AM 12            THE COURT:  You surely may.

     09:09AM 13   BY MR. PARTRIDGE:

     09:09AM 14   Q.  So when -- So, for example, when we are talking about the

     09:09AM 15   apparatus, we would be including as an apparatus element

     09:09AM 16   something like the pump mechanism?

     09:09AM 17   A.  That's correct.  That's a wall suction pump, although,

     09:09AM 18   obviously, it's not on the wall currently.  It's on the piece

     09:09AM 19   of a wall.

     09:09AM 20   Q.  And if we're, again, talking about the apparatus, the

     09:09AM 21   apparatus could include something physical like the occlusive

     09:09AM 22   dressing?

     09:09AM 23   A.  That is correct.

     09:09AM 24   Q.  And physical like the screen?

     09:09AM 25   A.  That is correct.
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     09:09AM  1   Q.  And so one way to look at the apparatus claims is that

     09:10AM  2   it's a bunch of physical components assembled in a particular

     09:10AM  3   way under those claims.  Is that right?

     09:10AM  4   A.  That's right.  It's the physical components assembled for

     09:10AM  5   use in a particular way.

     09:10AM  6   Q.  And I gather there are a number of method claims.  So,

     09:10AM  7   we've got apparatus claims and then are there a number of

     09:10AM  8   method claims?

     09:10AM  9   A.  Yes.  There are a number of method claims which talk about

     09:10AM 10   how you take this apparatus and apply it to a wound.

     09:10AM 11   Q.  And so just -- so we, again, at the outset have kind of a

     09:10AM 12   general understanding of this, as a physician using a device,

     09:10AM 13   what would be, in terms of a method, what would be the kinds

     09:10AM 14   of things we're talking about?  It would be take this, do

     09:10AM 15   this, that sort of thing?

     09:10AM 16   A.  So, if the claims -- the method claims teach putting it on

     09:11AM 17   the wound in order to facilitate healing and also the way it

     09:11AM 18   will be attached to the patient to provide the seal and the

     09:11AM 19   vacuum and the screen.

     09:11AM 20   Q.  So, it would be like apply reduced pressure, that sort of

     09:11AM 21   thing.

     09:11AM 22   A.  Correct.

     09:11AM 23   Q.  The steps that say here's what you do, step one, step two,

     09:11AM 24   step three, and it really is, basically, what, about using the

     09:11AM 25   apparatus in a particular way?
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     09:11AM  1   A.  It's about how to use the apparatus in practice.

     09:11AM  2   Q.  Okay.  Now, we've got two patents that we're going to

     09:11AM  3   discuss here, the '081 patent.

     09:11AM  4   A.  Correct.

     09:11AM  5   Q.  And the '643 Patent?

     09:11AM  6   A.  That's right.

     09:11AM  7   Q.  And I think you said yesterday that you divided those --

     09:11AM  8   the claims in those two patents into three components.  Is

     09:11AM  9   that right?

     09:11AM 10   A.  That's right.  So, I looked at the '081 patent as a whole.

     09:12AM 11   It's much more an apparatus patent.

     09:12AM 12   Q.  In fact, I think all the claims are apparatus claims?

     09:12AM 13   A.  It's an entirely apparatus patent.  And then the '643

     09:12AM 14   Patent has, as I talked a little bit about yesterday when I

     09:12AM 15   showed all the claims, an apparatus component and a method

     09:12AM 16   component and then there's one claim that bridges the

     09:12AM 17   apparatus and method, so I split them for discussion into the

     09:12AM 18   apparatus claims and the method claims.

     09:12AM 19   Q.  Okay.  So, that we know at the outset where we're going

     09:12AM 20   here, is it correct that you're going to first -- we're going

     09:12AM 21   to do some preliminary stuff to provide -- not really

     09:12AM 22   preliminary, that's probably not a fair characterization, but

     09:12AM 23   we're going to talk about wound care.

     09:12AM 24   A.  That is correct.

     09:12AM 25   Q.  And then we're going to talk about, what, the '081 patent?
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     09:12AM  1   A.  We are going to talk about the patent and what is actually

     09:12AM  2   in the patent.

     09:12AM  3   Q.  And they're going to talk about, what, the '643 Patent?

     09:12AM  4   A.  I think, yes.

     09:13AM  5   Q.  And the two components of the '643.

     09:13AM  6   A.  And the two components of that.

     09:13AM  7   Q.  And then a few other things to close all of this?

     09:13AM  8   A.  That's right.

     09:13AM  9   Q.  Okay.

     09:13AM 10   A.  So, when we get to the second '643 Patent you know maybe

     09:13AM 11   we're getting close.

     09:13AM 12   Q.  Making some progress.  Okay.  Now, in -- and in doing

     09:13AM 13   this, you're going to discuss -- We've heard a lot from I

     09:13AM 14   think from Dr. Chariker.  You were here for his testimony?

     09:13AM 15   A.  Yes, I was.

     09:13AM 16   Q.  And we've heard from Dr. Jeter.  You were here for her

     09:13AM 17   testimony.  Is that right?

     09:13AM 18   A.  Yes, I was.

     09:13AM 19   Q.  And you have looked at as part of your analysis I guess,

     09:13AM 20   what, depositions, documents, what sorts of things?

     09:13AM 21   A.  I've looked at depositions, I've looked at reports of

     09:13AM 22   expert witnesses, I've looked at prior art.

     09:13AM 23   Q.  And so you're going to break all that down for us today.

     09:13AM 24   Okay.  Good.  I think we now know where -- hopefully, where

     09:14AM 25   we're going here.
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     09:14AM  1            Let's talk about the state of the art with respect to

     09:14AM  2   wound care in the 1980s.  Can we start there?

     09:14AM  3   A.  Sure.

     09:14AM  4   Q.  And why is it that we should start there, in your view?

     09:14AM  5   A.  Well, the 1980s were a time of recognition that, first,

     09:14AM  6   chronic wounds are a problem and that they're going to be a

     09:14AM  7   bigger problem now that our population is aging and that there

     09:14AM  8   are some things you can do about them that are better than

     09:14AM  9   we've done before and started to be a lot of products aimed

     09:14AM 10   specifically at treating chronic wounds.

     09:14AM 11   Q.  One of the things when I got involved in this case I

     09:14AM 12   wondered about and maybe you just answered it, I thought

     09:14AM 13   things like pressure sores and the kinds of things that we've

     09:14AM 14   been talking about, they must have been around forever, so why

     09:14AM 15   on earth is it that in the 70s and 80s this was now becoming a

     09:15AM 16   topic of conversation?  I mean, my thought was, Gee, they

     09:15AM 17   should have been doing that a lot long time ago.  Why is it

     09:15AM 18   that it wasn't until more recent times that this is became

     09:15AM 19   such an issue?

     09:15AM 20   A.  Well, it's multi-bacterial, but people who get pressure --

     09:15AM 21   so, someone who is paraplegic, people survive longer now, so

     09:15AM 22   they are more likely get to pressure ulcers in their lifetime

     09:15AM 23   and our population gets older and many of these chronic wounds

     09:15AM 24   result from -- you get some kind of an injury and in most

     09:15AM 25   people, if you are young and healthy, it just gets better, but
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     09:15AM  1   if you've got other diseases, it may progress to this chronic

     09:15AM  2   non-healing wound and the older population tends to have more

     09:15AM  3   things wrong with them that contribute to wounds not healing,

     09:15AM  4   so clearly this increase in the number of older people in our

     09:15AM  5   population was understood in the 80s to be an upcoming big

     09:15AM  6   challenge.

     09:15AM  7   Q.  And what about the increased rate of things like diabetes

     09:16AM  8   in our society?  Does that influence this as well?

     09:16AM  9   A.  It absolutely does.  Diabetes is one of the major causes

     09:16AM 10   of non-healing wounds.

     09:16AM 11   Q.  Okay.  So, let's -- Let's step back a little bit and talk

     09:16AM 12   about the basic goals that exist that physicians have with

     09:16AM 13   respect to dealing with wound.  And do you have a slide on

     09:16AM 14   that?

     09:16AM 15   A.  I do, actually.

     09:16AM 16   Q.  Okay.  Now, is -- Are these the goals of wound healing

     09:16AM 17   as -- that you would set them forth, I guess?

     09:16AM 18   A.  Yes.  And let me explain a little bit about what this

     09:16AM 19   slide means before I go to the individual goals.

     09:16AM 20   Q.  Okay.  Please do.

     09:16AM 21   A.  If someone comes into my clinic and they have a wound, I

     09:16AM 22   need to put -- I have to do something with it, I have to fix

     09:16AM 23   it.  So, I think about what am I going to do for the wound and

     09:16AM 24   this slide, which is actually something I use in lectures

     09:17AM 25   frequently, addresses this idea that when you face a wound
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     09:17AM  1   there's a bunch of things that go on in the wound that you

     09:17AM  2   need to address to make the wound heal.  It's not just one

     09:17AM  3   thing.  It's -- it's a number of considerations.  And, so,

     09:17AM  4   this tries to go through the considerations that you would

     09:17AM  5   take into account in choosing what to put on the wound.

     09:17AM  6   Q.  Is there a different emphasis of these various

     09:17AM  7   considerations from wound to wound?

     09:17AM  8   A.  Sure.  These are the considerations that you would look at

     09:17AM  9   for every wound and in each wound there will be a slightly

     09:17AM 10   different emphasis that one might be more important than

     09:17AM 11   another because of the characteristics of that wound, but all

     09:17AM 12   of them pertain to every wound.

     09:17AM 13   Q.  Okay.  Now, we've -- we've actually heard about some of

     09:17AM 14   these during the course of the trial and so I want to

     09:17AM 15   apologize if we end up repeating a little bit, but I think

     09:17AM 16   it's useful to put all this together.  So, let's take the

     09:17AM 17   bullet points that you have in your goal slide.  Moist wound

     09:18AM 18   care.

     09:18AM 19   A.  Well, moist wound care, I'm sure we've heard about here

     09:18AM 20   already, but that's the overarching important thing to do is

     09:18AM 21   wounds don't heal as well when they're dry and the major

     09:18AM 22   breakthrough in this area was 1962 when Dr. Winter

     09:18AM 23   demonstrated that moist wounds close about 40% faster than dry

     09:18AM 24   ones and so that set off this idea that the wound needs to be

     09:18AM 25   moist.  So, the first thing we always think about when looking
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     09:18AM  1   at a wound is how do I provide a moist environment so those

     09:18AM  2   cells can do the things they need to do to heal.

     09:18AM  3   Q.  Okay.  And the second one.  Fill the wound space.

     09:18AM  4   A.  If you -- Most wounds have some space to them and there's

     09:18AM  5   probably several reasons you need to fill the space, but an

     09:18AM  6   important one is if you have a wound that, say, is shaped like

     09:18AM  7   this and you don't fill the space, the skin edges will tend to

     09:19AM  8   stick together and then what you end up with is a space under

     09:19AM  9   closed skin.  It may look good on the surface but exactly what

     09:19AM 10   you have is basically an abscess waiting to happen and that

     09:19AM 11   cavity will fill with fluid and get infected and then you'll

     09:19AM 12   need to open it.  So, you need to put something in there to

     09:19AM 13   keep the wound from sticking to itself so that it can actually

     09:19AM 14   heal in from the bottom which is what you need to have it do.

     09:19AM 15   Q.  And the third item.  Exudate control.

     09:19AM 16   A.  And I think Dr. Jeter mentioned this in her testimony.

     09:19AM 17   All wounds have some degree of weeping.  There's clearly a

     09:19AM 18   spectrum.  There are some wounds that are very dry.  There are

     09:19AM 19   some wounds that they are weeping so that you can see it and

     09:19AM 20   then there are wounds where lots of fluid is coming out of the

     09:19AM 21   wound, but in all of them, fluid that comes out of a wound

     09:19AM 22   often has things in it that are irritating to the skin and you

     09:19AM 23   don't want them to get on the skin and macerate the skin and

     09:19AM 24   you also don't want the wound itself to be wet.  You talk

     09:19AM 25   about moist wound care, but you don't won't wet wound care.
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     09:20AM  1   So, we're trying to protect the skin from maceration and

     09:20AM  2   control that weeping or exudate as we call it.

     09:20AM  3   Q.  Maceration?

     09:20AM  4   A.  Sure.  Maceration is when your skin gets wet, let's see,

     09:20AM  5   you go in the bathtub, you turn pruny.  The same thing happens

     09:20AM  6   with skin.  So, the wound likes to be moist but the skin likes

     09:20AM  7   to be dry.  So, if you get too much fluid, even if you just

     09:20AM  8   put water on the skin it tends to get macerated or irritated

     09:20AM  9   but other chemicals from the wound fluid or from fistula

     09:20AM 10   effluent can cause a lot more irritation and I think Dr. Jeter

     09:20AM 11   actually talked about that a little in her testimony yesterday

     09:20AM 12   and she showed one picture and said, Oh, yes, this must be the

     09:20AM 13   before picture because I can see the skin's a little

     09:20AM 14   irritated.  That would be macerated skin.

     09:20AM 15   Q.  I remind you, I know next week you're going on vacation

     09:20AM 16   with your family but we aren't going to finish any sooner,

     09:20AM 17   so --

     09:20AM 18   A.  I'll slow down.

     09:20AM 19   Q.  Slow down a little bit, please.  What about skin

     09:20AM 20   protection?

     09:20AM 21   A.  So, this ties in with the exudate control.  You want to

     09:21AM 22   keep anything from weeping on the wound, but you could also

     09:21AM 23   put stuff on the wound to protect or, excuse me, put stuff on

     09:21AM 24   the skin to protect the skin in case there's any leakage of

     09:21AM 25   the exudate and, again, Dr. Jeter in her poster presentation

                                                         Hopf - Direct (Partridge)

                                                                        Page 3621

     09:21AM  1   showed placing the skin barrier, it's that little pad and it's

     09:21AM  2   got stuff on it that leaves a little film on the skin so that

     09:21AM  3   it -- so that the chemicals go onto the film instead of on to

     09:21AM  4   the skin.  You can also use things like zinc oxide or Vaseline

     09:21AM  5   gauze.  There's a number of things you can put on the skin to

     09:21AM  6   protect it from stuff coming out of the wound.

     09:21AM  7   Q.  Okay.  And removal of debris, dead tissue, foreign bodies,

     09:21AM  8   which sounds pretty obvious.

     09:21AM  9   A.  It seems pretty obvious that you don't want things in the

     09:21AM 10   wound that don't belong there and the debris in the wound is

     09:21AM 11   also dead cells, things that -- it's part of the exudate

     09:21AM 12   that's left behind and has protein in it so you often get this

     09:22AM 13   sort of yellow stuff in your wound and, in fact, the scab is

     09:22AM 14   basically a dried out debris from the wound and that all slows

     09:22AM 15   down the rate at which you can heal because your body has to

     09:22AM 16   clean it up, so what we do is we clean up the wound ourselves.

     09:22AM 17   Q.  And the next one, again, seems pretty obvious.  Prevention

     09:22AM 18   and control of contamination?

     09:22AM 19   A.  Yes, it -- Wound care is quite obvious, in fact.  But you

     09:22AM 20   have to think about it.  So, there's two things.  You don't

     09:22AM 21   want the wound to get infected and that would be prevention of

     09:22AM 22   contamination and we know, for example, there's lots of

     09:22AM 23   bacteria on the skin, there may be bacteria in the environment

     09:22AM 24   so you can do things to try to prevent bacteria from getting

     09:22AM 25   in.  But we also know that there are wounds that come to us
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     09:22AM  1   already infected or already having a lot of bacteria in them

     09:22AM  2   and so there's the second component of this which is how do

     09:22AM  3   you get the bacteria out if they are already there.  Do you

     09:22AM  4   want to keep them out?  If they are not out, you want to get

     09:22AM  5   them out.  Wounds do not heal well with a high degree of

     09:22AM  6   bacterial contamination for a large number of reasons but

     09:23AM  7   the -- the white cells get in the way and, of course,

     09:23AM  8   everything's focused on getting rid of the infection rather

     09:23AM  9   than trying to heal.

     09:23AM 10   Q.  That raises an interesting point.  I think as you know one

     09:23AM 11   of the claims that we'll be addressing I think much later in

     09:23AM 12   your testimony talks about bacterial reduction as one of the

     09:23AM 13   aspects of a -- I think it's a method claim and it says 50%

     09:23AM 14   reduction in bacterial density.  Are these goals that you're

     09:23AM 15   talking about goals that people would have had who were

     09:23AM 16   skilled in wound care in the 80s as well as today?

     09:23AM 17   A.  Absolutely.  These are -- the wounds haven't changed in

     09:23AM 18   all this time and we need to adjust -- address the same issues

     09:23AM 19   and people were very interested in bacterial contamination and

     09:23AM 20   how do you -- how much gets in the way of healing and how do

     09:23AM 21   you get rid of it.

     09:23AM 22   Q.  And so when you talk about as these patents do 50%

     09:24AM 23   reduction in bacterial density, what does that mean relative

     09:24AM 24   to one of your goals?  I mean, is that -- how -- how do you

     09:24AM 25   view that?
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     09:24AM  1   A.  I have a slide on that, if you would like me to go there

     09:24AM  2   now or just talk about it off the top of my head.

     09:24AM  3   Q.  Talk about it, please.

     09:24AM  4   A.  So, Dr. Robson is actually the person who in the 80s and

     09:24AM  5   he's a former president of the Wound Healing Society started

     09:24AM  6   probably in the 70s and 80s, but he is the man who really

     09:24AM  7   defined this idea of if you have too many bacteria in the

     09:24AM  8   wound you can't heal and his definition is 10 to the 5th

     09:24AM  9   bacteria which would be --

     09:24AM 10   Q.  So?

     09:24AM 11   A.  100,000.

     09:24AM 12   Q.  10 to the 5th --

     09:24AM 13   A.  1 with five zeros after it or 100,000 bacteria.  If you've

     09:24AM 14   got 100,000 bacteria or more in your wound it really isn't

     09:24AM 15   going to heal and if you tried to put a skin graph on it it

     09:25AM 16   would fall off.

     09:25AM 17            He then also defined that if there were fewer than 10

     09:25AM 18   to the 4th bacteria in a wound, so that would be 10,000

     09:25AM 19   bacteria, 1 with four zeros after it, fewer than 10,000

     09:25AM 20   bacteria in a wound, if you took a piece of it and measured

     09:25AM 21   how many there and there were fewer than 10,000, you would

     09:25AM 22   know if you put a skin graph on, the skin graph would do well.

     09:25AM 23   10 to the 5th you wouldn't do well.  10 to the 4th you would.

     09:25AM 24   Q.  That's an example of ten times, not just two times?

     09:25AM 25   A.  That's correct.  And you can tell by in large how do we
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     09:25AM  1   diagnose a wound infection or contamination?  Mostly, we

     09:25AM  2   diagnose it by looking at the wound.  If you measure the

     09:25AM  3   bacteria in a wound, every wound basically has bacteria in it.

     09:25AM  4   The question is is it causing trouble or not.  So, if the

     09:25AM  5   wound has redness, it's got bad odor, if it looks kind of

     09:25AM  6   swollen and not healthy, then you say, oh, I think this is a

     09:25AM  7   very contaminated wound.  It has probably close to 100,000

     09:26AM  8   bacteria in it.  In contrast, if it's healing well, you have

     09:26AM  9   nice granulation, and you've seen some pictures of wounds that

     09:26AM 10   I think Dr. Jeter got excited about a wound yesterday, it

     09:26AM 11   might not have been a wound that you thought was beautiful,

     09:26AM 12   but she thought it was beautiful, if you see a wound like that

     09:26AM 13   that is very clean, and the granulation tissue is very

     09:26AM 14   healthy, it looks like hamburger, you know that has a lower

     09:26AM 15   amount of bacteria in it and so that's a -- you can see the

     09:26AM 16   ten fold reduction in bacteria.

     09:26AM 17            If you went from 100,000 to 50,000, which would be a

     09:26AM 18   50% reduction, I'm not sure how much of a difference you would

     09:26AM 19   see in how the wound looks.

     09:26AM 20   Q.  And what you just described with respect to bacterial

     09:26AM 21   reduction, is that something that a wound care specialist in

     09:26AM 22   the 80s would have readily recognized?

     09:26AM 23   A.  Yes.  There were a large number of articles on this topic

     09:26AM 24   being published at the time.

     09:26AM 25   Q.  Now, I interrupted your list of goals here.  I apologize.
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     09:27AM  1   Let's go to the next one.  Keep dressing in place while

     09:27AM  2   minimizing trauma.

     09:27AM  3   A.  So here you have to put something in the wound.  You want

     09:27AM  4   to keep it moist.  We want to fill the space, but there's

     09:27AM  5   always this challenge that anything you put in the wound can

     09:27AM  6   because harm and we've talked some about these saline soaked

     09:27AM  7   gauze dressings and that if they dry out too much or even if

     09:27AM  8   they don't they tend to pull out the new healing tissue and

     09:27AM  9   that's a problem.  The other problem is you somehow need to

     09:27AM 10   keep them from falling off the patient and this can be a huge

     09:27AM 11   problem especially with wounds in funny places like on the

     09:27AM 12   knee or the back side.  And, again, the tape can cause injury

     09:27AM 13   and if you fill up that wound too tightly and cause pressure

     09:27AM 14   on the wound, you can decrease the oxygen supply.  So, there's

     09:27AM 15   a lot of things to think about about how can I achieve these

     09:27AM 16   goals that I have of filling the wound and providing moisture

     09:27AM 17   without causing damage to the wound.

     09:27AM 18   Q.  As I listen to Dr. Chariker and then Dr. Jeter, I guess it

     09:28AM 19   was yesterday and the day before, one of the things, because I

     09:28AM 20   knew you were going to talk about this thing and I -- and this

     09:28AM 21   occurred to me, one of the things that no one seemed to talk

     09:28AM 22   about was that you use his closed suction wound drainage

     09:28AM 23   system, it seems to fulfill this goal because it keeps things

     09:28AM 24   from moving around.

     09:28AM 25            MR. MACON:  Excuse me, Your Honor.  I -- it's
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     09:28AM  1   leading.

     09:28AM  2            THE COURT:  I'll sustain.  If you will rephrase.

     09:28AM  3            MR. PARTRIDGE:  Sure.  Thank you, Your Honor.

     09:28AM  4   BY MR. PARTRIDGE:

     09:28AM  5   Q.  With respect to the closed wound suction drainage system

     09:28AM  6   that was described the last couple of days, does it have any

     09:28AM  7   relationship to this goal?

     09:28AM  8   A.  It does actually in a couple of ways.  The first is things

     09:28AM  9   don't move around.  The dressing stays in place.  It's sucked

     09:28AM 10   in.  There's just no place for it to go.  It can't slide

     09:28AM 11   around as some dressings do.  The second thing that's a

     09:28AM 12   benefit about it is the saline soaked gauze needs to be

     09:28AM 13   changed three or four times a day in order to be effective, so

     09:29AM 14   that's causing trauma a lot of times a day, not to mention

     09:29AM 15   pain a lot of times a day, whereas Dr. Chariker and Jeter

     09:29AM 16   taught that you could change it anywhere between once a day to

     09:29AM 17   every five or seven days.  I think they've even gone out to

     09:29AM 18   seven days a week to every five days.  And that's actually in

     09:29AM 19   the 1980s.  Some people are talking about can we have

     09:29AM 20   dressings that stay on longer so we don't cause so much harm.

     09:29AM 21   So, two things:  Doesn't move and less often changed.

     09:29AM 22   Q.  Okay.  Great.  And the next item you have is odor control?

     09:29AM 23   A.  Odor control is not always a big issue but it's something

     09:29AM 24   you think about.  It's very bothersome for patients when they

     09:29AM 25   have a wound that smells bad and even patients who have a
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     09:29AM  1   wound that I don't think smells bad tend to feel that it

     09:29AM  2   smells bad and there's been development of a number of

     09:29AM  3   products that absorb the odor and there's ways of putting on

     09:29AM  4   the dressing so that it's not so bothersome to the patient and

     09:29AM  5   we always think about that as how can we make our patient more

     09:29AM  6   comfortable.

     09:30AM  7   Q.  And pain control.  Again, another one that appears pretty

     09:30AM  8   obvious.

     09:30AM  9   A.  So, of course, we need to control pain because it's a bad

     09:30AM 10   idea for people to be in pain.  But, actually, and I don't

     09:30AM 11   know why exactly I have it last on my list because, in fact,

     09:30AM 12   to me, this is one of the most important things that you can

     09:30AM 13   do to encourage wound healing.  I'm not treating pain just to

     09:30AM 14   make a patient happier.  There's two big reasons that it's

     09:30AM 15   beneficial.  The first is we talked already about how dressing

     09:30AM 16   changes can be painful and some patients don't let you do a

     09:30AM 17   good dressing change because they're in so much pain.  So, if

     09:30AM 18   you can give them drugs and other things that will give them

     09:30AM 19   good pain control, you do a better job changing their

     09:30AM 20   dressing.

     09:30AM 21            The other reason pain is really important relates to

     09:30AM 22   the whole fight or flight response that if you are in pain you

     09:30AM 23   get this sympathetic nervous system activation and you

             24   constrict your blood vessels and you decrease the oxygen that

     09:30AM 25   gets to your wound so you directly interfere with healing.
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     09:30AM  1   Q.  So, should we be considering these goals and the

     09:31AM  2   recognition of these types of goals back in the 80s as we're

     09:31AM  3   looking at the prior art that you're going to discuss?

     09:31AM  4   A.  Yes.  That -- a wound care provider in the 80s when they

     09:31AM  5   looked at a wound would be thinking about all of these things.

     09:31AM  6   They might not think about them in a list, but as they see the

     09:31AM  7   patients, they start to match what am I going to put in the

     09:31AM  8   wound with the pieces of this that are the most important for

     09:31AM  9   that patient.

     09:31AM 10   Q.  Okay.  Now, we've heard some talk, quite a bit of talk

     09:31AM 11   during the course of this trial about two types of wounds.  I

     09:31AM 12   understand there are many types of wounds that you could

     09:31AM 13   characterize.

     09:31AM 14   A.  There are many types of wounds.

     09:31AM 15   Q.  And two that have been -- become popular during the course

     09:31AM 16   of this case are wounds that are not complicated by a fistula

     09:31AM 17   and wounds that are complicated by a fistula.  And you've

     09:32AM 18   heard some of that testimony?

     09:32AM 19   A.  Yes, I have.

     09:32AM 20   Q.  Now, could you explain to us what these two wounds are?

     09:32AM 21   How would you -- How would you describe these two wounds, and

     09:32AM 22   do you have a slide for that?

     09:32AM 23   A.  I do, actually.

     09:32AM 24   Q.  Okay.  Let's look at the next slide.  What is it that

     09:32AM 25   you're illustrating here and if you would just take one side
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     09:32AM  1   and then I'll ask you a question about the other.

     09:32AM  2   A.  So on the left side we have a patient who had a kidney

     09:32AM  3   transplant about six months earlier and his wound become

     09:32AM  4   infected and fell apart and he's been hospitalized several

     09:32AM  5   times and now he's got a wound that doesn't have a fistula in

     09:32AM  6   it but it's a big wound in his abdomen, it's about four

     09:32AM  7   and-a-half inches deep, that somehow needs to heal.

     09:32AM  8   Q.  And what about -- Well, let me ask this question.  You've

     09:32AM  9   got some things identified below that wound, some of your

     09:33AM 10   goals.  What are you illustrating there?

     09:33AM 11   A.  So, if you're -- and I do want to point out this is

     09:33AM 12   actually a picture of one of my patients and just so that --

     09:33AM 13   because there's new HIPPA, Health Information Affordability

     09:33AM 14   Act, regulations about consent and my patients sign a consent

     09:33AM 15   form that allows me to use their photos before I take a

     09:33AM 16   picture of them so this patient gave consent for my using this

     09:33AM 17   picture.

     09:33AM 18   Q.  Okay.  Thank you for that clarification.  At the bottom of

     09:33AM 19   the left-hand side of this slide you are identifying some of

     09:33AM 20   your goals.  Why?

     09:33AM 21   A.  Well, treating this wound, again, when I first was faced

     09:33AM 22   with this wound and this is when he first came to my clinic, I

     09:33AM 23   want to figure out how to treat the wound so the first thing I

     09:33AM 24   think about is providing moisture and filling the space.  I

     09:33AM 25   told you that's really the most important thing in every
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     09:33AM  1   wound.

     09:33AM  2            Then when I look at it, I don't know if you can see

     09:33AM  3   this well, but in the -- in the bottom of the wound there's a

     09:33AM  4   little bit of yellow stuff.  So, what I want to do is -- it

     09:34AM  5   looks okay to me on my -- I can see it on my picture.

     09:34AM  6   Q.  You can see it?  Unfortunately, we can't -- we can't blow

     09:34AM  7   it up any more.

     09:34AM  8   A.  You can see it.  There's a little yellow stuff at the

     09:34AM  9   bottom.  So, I want to get rid of that yellow stuff.  It's

     09:34AM 10   going to slow down healing.  That would be debris.  This wound

     09:34AM 11   isn't terribly wet but you can see there's a little bit of

     09:34AM 12   water there.  I want to make sure that doesn't get out on the

     09:34AM 13   skin.  His skin currently looks good.  I want to make sure it

     09:34AM 14   stays this wound.  This is very clean wound.  I'm not worried

     09:34AM 15   about cleaning up the contamination but I don't want him to

     09:34AM 16   get an infection while we're moving along.

     09:34AM 17   Q.  You've identified your goals associated with that wound

     09:34AM 18   which you as a physician would come up with as you were

     09:34AM 19   treating that.  Is that the idea?

     09:34AM 20   A.  That's correct.  And I would then choose how to treat that

     09:34AM 21   wound based on which products I thought would maximize those

     09:34AM 22   goals.

     09:34AM 23   Q.  Would that be an approach you would expect physicians to

     09:34AM 24   take in the 80s?

     09:34AM 25   A.  Yes, I would.
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     09:34AM  1   Q.  What do you have on the right-hand side of this chart?

     09:35AM  2   A.  This is a picture of one of Dr. Jeter's wounds that she

     09:35AM  3   showed in her testimony -- not on her.  One of her patients.

     09:35AM  4   She felt like she owned them, I think.  This is one of the

     09:35AM  5   wounds that she showed yesterday on one of her patients and I

     09:35AM  6   believe this -- she identified this yesterday as coming from

     09:35AM  7   the patient who had the kidney and this wound indeed it's a

     09:35AM  8   wound in the abdomen, but it has a fistula in the bottom.

     09:35AM  9   Q.  In these two wounds, and I -- I gather the wounds can vary

     09:35AM 10   in their complexity quite a bit?

     09:35AM 11   A.  That is correct.

     09:35AM 12   Q.  But can you compare these two pictures and kind of

     09:35AM 13   characterize the difference, if you will, in appearance of

     09:35AM 14   these wounds?  Or they look kind of the same?

     09:35AM 15   A.  They do indeed look kind of the same.  They are both

     09:35AM 16   wounds in the abdomen.  They are both surgical incisions that

     09:35AM 17   have failed.  They both go through both the skin and down into

     09:36AM 18   the subcutaneous tissue.  Now, the one on the right has at the

     09:36AM 19   bottom and it's hard to see as fistulas often are has a

     09:36AM 20   fistula that is complicating the care of this wound, but other

     09:36AM 21   than the fistula, it's very similar to the wound next door.

     09:36AM 22   Q.  Now, in the -- do you list the goals that you would have

     09:36AM 23   in treating a wound of this sort?

     09:36AM 24   A.  I do.  And, again, it starts with providing moisture and

     09:36AM 25   filling the space.  That's always the number one concern.  But
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     09:36AM  1   then because it's a slightly different wound my goals change a

     09:36AM  2   bit.  So, I have moved up to the top of the secondary list

     09:36AM  3   managing exudate because I know this fistula is very wet and,

     09:36AM  4   in fact, if you look at the wound, you can probably see it

     09:36AM  5   kind of glistens like, Hey, I'm filling up with water and you

     09:36AM  6   know when they took the picture they probably dried it out and

     09:36AM  7   cleaned it up before they took the picture.  So, it's weeping

     09:36AM  8   pretty fast because its got weeping in it already.  So, I

     09:37AM  9   think managing the exudate is a very important thing that's

     09:37AM 10   going to be a hard thing to do in this wound and an important

     09:37AM 11   thing to do in this wound.

     09:37AM 12   Q.  And what about the other things that you list as goals

     09:37AM 13   here?

     09:37AM 14   A.  So, again, protecting the skin in this case and I believe

     09:37AM 15   this may be the wound that she said had some irritation around

     09:37AM 16   it.  It's already macerated because of the amount of liquid,

     09:37AM 17   so I need to do something to make sure the skin doesn't get

     09:37AM 18   worse.  It's probably already contaminated, it has a fistula

     09:37AM 19   in it.  I need to do something to get rid of some bacteria to

     09:37AM 20   keep bacteria from coming in.  And this wound has less debris

     09:37AM 21   in it and that's not my first goal.  I need to get the exudate

     09:37AM 22   under control and then I can worry about getting rid of any

     09:37AM 23   stuff that's left in the wound.

     09:37AM 24   Q.  And are these the kinds of goals that would have been

     09:37AM 25   recognized in the 1980s by a wound care specialist?
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     09:37AM  1   A.  Yes, they are.

     09:37AM  2   Q.  Now, do you view both of these wounds that you've

     09:37AM  3   illustrated in this chart as wounds?

     09:37AM  4   A.  They are both wounds.

     09:37AM  5   Q.  And why is that?

     09:37AM  6   A.  Well, they both include a break in the skin -- you can

     09:38AM  7   have wounds in places other than the skin.  A wound is really

     09:38AM  8   an injury to some organ or tissue but most of the wounds we

     09:38AM  9   think about are wounds in the skin and both of them have a

     09:38AM 10   break in the skin and these indeed are wounds that are fairly

     09:38AM 11   deep wounds that go into tissue below the skin where there's

     09:38AM 12   damage not just to the skin but also to the subcutaneous

     09:38AM 13   tissue or muscle layers.

     09:38AM 14   Q.  The wound that's on the left, a non-fistula wound, does it

     09:38AM 15   have damage to the subcutaneous as well?

     09:38AM 16   A.  Yes.  And, in fact, that granulation tissue, the red part,

     09:38AM 17   is really in the subcutaneous tissue.  So, subcutaneous tissue

     09:38AM 18   is just the fat mostly underneath the skin and then there's a

     09:38AM 19   muscle layer under that.  So, we're down in at least the fat

     09:38AM 20   layer in this wound.

     09:38AM 21   Q.  Now, has the approach to wound management -- Let's change

     09:38AM 22   subjects just a little bit.  We'll get away from this

     09:38AM 23   particular slide.  Has the approach to wound management

     09:38AM 24   changed over time?

     09:38AM 25   A.  It certainly has.
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     09:38AM  1   Q.  And how is that?

     09:38AM  2   A.  Well --

     09:39AM  3   Q.  You have a slide on this?

     09:39AM  4   A.  I have a slide I think for that.

     09:39AM  5   Q.  Okay.

     09:39AM  6   A.  But there -- there's certainly been a bigger recognition

     09:39AM  7   of these goals over the years and an increase over time in the

     09:39AM  8   sophistication with which we approach wounds and achieve these

     09:39AM  9   goals.

     09:39AM 10   Q.  Is this the slide you had in mind?

     09:39AM 11   A.  Yes, it is.

     09:39AM 12   Q.  And you've got on the top of this slide three events.  I'd

     09:39AM 13   like to take them one at a time.  So, you're showing a

     09:39AM 14   chronology from somewhere in the 40s up to I guess the 70s?

     09:39AM 15   A.  Correct.

     09:39AM 16   Q.  And what is it -- what -- where were we in the 40s with

     09:39AM 17   respect to wounds?

     09:39AM 18   A.  In the 1940s, the modern woven cotton gauze was introduced

     09:39AM 19   which is I'm sure you've all seen the cotton gauze.  It's sort

     09:39AM 20   of the standard thing used for treating wounds.  Much of the

     09:39AM 21   time in the 40s the wounds would be treated with dry gauze,

     09:39AM 22   but there was gauze.  That was the start.  We had gauze to

     09:39AM 23   treat.  And there had been gauze before that but it was not

     09:40AM 24   this high quality medical cotton woven gauze.

     09:40AM 25   Q.  Okay.  And there's a long period of time on your chart
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     09:40AM  1   before something else happens and the next thing is in -- in

     09:40AM  2   the 60s.  Was the next significant event in the 60s?

     09:40AM  3   A.  I -- yes.

     09:40AM  4   Q.  And what was that?

     09:40AM  5   A.  I talked about this a little bit already.  In 1962 Winter

     09:40AM  6   published the landmark article where he recognized the value

     09:40AM  7   of moist wound healing and so at this point we get saline --

     09:40AM  8   now we take a cotton gauze, that's still our major wound care

     09:40AM  9   product, cotton gauze, but we're going to make it wet or damp

     09:40AM 10   and we're going to put in it the wound because we're -- if you

     09:40AM 11   think about it, wound care practitioners in the 60s, they see

     09:40AM 12   Winter's article, it had a huge impact.  I want to keep my

     09:40AM 13   wound moist.  How am I going to do that?  Dry gauze won't do

     09:40AM 14   it.  Let me get it wet, put in it the wound, and that will

     09:41AM 15   keep the wound moist.

     09:41AM 16   Q.  Okay.  And then moving along, something happened in the

     09:41AM 17   70s.  What was that?

     09:41AM 18   A.  So, in 1970 Peacock and Vanwinkle, who are big names in

     09:41AM 19   wound healing, published the first classic wound healing

     09:41AM 20   textbook and I think this goes in two ways.  One is this

     09:41AM 21   helped to foster a whole generation of people interested in

     09:41AM 22   wound healing and the other is they were starting to be a lot

     09:41AM 23   of people interested in how we could manage how wounds heal

     09:41AM 24   and they wrote a chapter because there was a critical mass of

     09:41AM 25   information.  I will say about the textbook that it's much
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     09:41AM  1   more about wound healing as a science than what do you put on

     09:41AM  2   a wound.

     09:41AM  3   Q.  By that do you mean it's more -- would it be more about

     09:41AM  4   the biology?

     09:41AM  5   A.  It's the biology.  What is collagen and there's a lot of

     09:41AM  6   focus in those days on what can we do to make collagen build

     09:41AM  7   itself more rapidly to make scar.  What are the components of

     09:41AM  8   wound healing was much more its focus rather than what do you

     09:42AM  9   do about a problem wound.

     09:42AM 10   Q.  Why was that important in terms of the evolution of

     09:42AM 11   products that followed?

     09:42AM 12   A.  Well, I think if you look in the 60s and 70s and you have

     09:42AM 13   now moist wound care is our goal and we have this textbook and

     09:42AM 14   people are starting to understand much more the biology of

     09:42AM 15   wound healing, people interested in wound healing and wound

     09:42AM 16   care start to say, gosh, wet to damp isn't perfect.  You've

     09:42AM 17   got to change it several times a day, it causes some skin

     09:42AM 18   maceration.  It rips it.  Sometimes painful.  Could we find

     09:42AM 19   something better to provide moist wound care than wet to damp

     09:42AM 20   dressings.

     09:42AM 21   Q.  Okay.  Now, it seems as though, you know, when I was young

     09:42AM 22   and this is the first time I've ever admitted this publicly, I

     09:42AM 23   was a poor trumpet player and when I was learning to play the

     09:42AM 24   trumpet, there were these things called crescendos.  Do you

     09:42AM 25   know what those are?
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     09:42AM  1   A.  Yes, I do.

     09:43AM  2   Q.  Is this a crescendo that we are beginning to see with

     09:43AM  3   respect to wound care?

     09:43AM  4   A.  I think it's a crescendo, yes.  And I was also taught

     09:43AM  5   about these plateaus.  You're on a plateau.  There doesn't

     09:43AM  6   seem to be much happening but actually that's when all the

     09:43AM  7   information is being gathered so that you can take off.

     09:43AM  8   Q.  And is that about where we were in the 70s when this book

     09:43AM  9   was published?

     09:43AM 10   A.  Yes, it is.

     09:43AM 11   Q.  Okay.  And very briefly, what is it that you are generally

     09:43AM 12   illustrating on the bottom of this particular slide?

     09:43AM 13   A.  If you look at who was interested in wounds and I think

     09:43AM 14   we've talked a lot about physicians here at this trial and

     09:43AM 15   certainly there were physicians interested in it, but a big

     09:43AM 16   part of the driving force in wound care was nurses and I think

     09:43AM 17   that's logical.  The physicians are thinking about the wounds

     09:43AM 18   and how can I treat the wound, but when they write an order,

     09:43AM 19   it's actually the nurse who puts the dressing on the wound,

     09:43AM 20   it's the nurse who does those wet to damp gauze dressing

     09:43AM 21   changes three times a day and becomes intimately aware of the

     09:43AM 22   challenges of those kind of dressings.

     09:44AM 23   Q.  And what was happening in the field of nursing in the time

     09:44AM 24   period?

     09:44AM 25   A.  Dr. Jeter referred to this in her testimony at the
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     09:44AM  1   Cleveland Clinic the first enterostomal therapy program was

     09:44AM  2   established and over the 1960s, and I think you've all heard

     09:44AM  3   what an enterostomal therapist is, but they're treating

     09:44AM  4   ostomies and over the 1960s--

     09:44AM  5   Q.  Which are pouches that are used for --

     09:44AM  6   A.  Right.  They are putting pouches on people so if they have

     09:44AM  7   got a colostomy they can collect what comes out of the

     09:44AM  8   colostomy.

     09:44AM  9   Q.  Colostomy meaning?

     09:44AM 10   A.  Your piece of colon coming up through your skin because

     09:44AM 11   you've had to have, say, a cancer operation to remove the rest

     09:44AM 12   of your bowel.

     09:44AM 13   Q.  Okay.

     09:44AM 14   A.  So, they are figuring out ways to pouch this and it

     09:44AM 15   becomes its own specialty of nurses who have specialty

     09:44AM 16   training in how to manage these and what develops over the

     09:44AM 17   1960s as they get organized and there are more and more of

     09:44AM 18   them is they developed some products that are very nice to the

     09:44AM 19   skin, they do a lot of good job protecting the skin from

     09:45AM 20   things coming out and they stick to the skin well and people

     09:45AM 21   start to -- physicians start to recognize them as a resource

     09:45AM 22   on not just fistulae or not just ostomies but also fistulas

     09:45AM 23   and then sort of as they extend, Hey, anything having to do

     09:45AM 24   with the skin, these people are probably a good person to talk

     09:45AM 25   to and the enterostomal therapists start moving into wound
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     09:45AM  1   care and they're among the first to really think about using

     09:45AM  2   new products in wound care partly because they have these

     09:45AM  3   products for their ostomies.

     09:45AM  4   Q.  And you mentioned Dr. Jeter.  Is she a good example of

     09:45AM  5   this?

     09:45AM  6   A.  Yes, she's one of the -- She's, in fact, one of the early

     09:45AM  7   enterostomal therapists.

     09:45AM  8   Q.  I mean in terms of evolution from pouches to doing other

     09:45AM  9   things?

     09:45AM 10   A.  Absolutely.  She starts out using this Coloplast or

     09:45AM 11   whatever it is and very clearly over time she becomes the

     09:45AM 12   person at the hospital that people go to when there's a

     09:46AM 13   problem wound not just when they need to mark the cite if

     09:46AM 14   they're doing a colostomy.

     09:46AM 15   Q.  And when you were out -- getting out of medical school and

     09:46AM 16   then you were in your residency back in the 80s, what was your

     09:46AM 17   observation about the role of nurses in this respect, the ETs

     09:46AM 18   and others?

     09:46AM 19   A.  I actually had a lot of contact with ET nurses

     09:46AM 20   particularly once I was working in the lab.  We had a nurse

     09:46AM 21   Ph.D.   She wasn't an enterostomal therapist but she

     09:46AM 22   introduced me to all the enterostomal therapists in the Bay

     09:46AM 23   Area and she was the one who at lunch time would come in and

     09:46AM 24   say, Oh, I just had lunch with Pam, she's the contact rep and

     09:46AM 25   you won't believe in great new foam they've got or this great
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     09:46AM  1   new this, and I've got to show you this great dressing, so I

     09:46AM  2   remember my lunches being Judy showing me new products.  She

     09:46AM  3   always had a glass of water to show me how they absorbed

     09:46AM  4   things.

     09:46AM  5   Q.  You mentioned new products now a couple of times.  What

     09:46AM  6   were the products that were evolving in this sort of crescendo

     09:47AM  7   of activity during this time period?

     09:47AM  8   A.  And they really showed up in the late 70s and into the

     09:47AM  9   1980s and 1990s.  Here I've got a timeline to talk about them.

     09:47AM 10   Q.  Okay.  Great.  Now, I notice on this timeline, I guess

     09:47AM 11   that time we are talking about below the line.  You've got

     09:47AM 12   quite a number of things.  Is there a way for you to break

     09:47AM 13   those up into categories and if there is, tell us the first

     09:47AM 14   category.

     09:47AM 15   A.  I'm going to refer back to what are your goals and so a

     09:47AM 16   lot of things that came out of this time were trying to manage

     09:47AM 17   the exudate, how do we provide a moist environment but keep

     09:47AM 18   the wounds from being wet and wick some of the bad stuff that

     09:47AM 19   comes out and away from the wound.

     09:47AM 20   Q.  Is there a group like -- You've identified particular

     09:47AM 21   products.  You start with Opsite and then go to a number of

     09:47AM 22   other products.  Can you group those and describe them sort of

     09:47AM 23   as a group, please?

     09:47AM 24   A.  So, the -- the -- the products that were really -- exudate

     09:48AM 25   control, the -- the first one introduced was the Debrasan
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     09:48AM  1   Beads in 1980 and these are beads that absorb fluid and they

     09:48AM  2   kind of swell up and so you could put them in the wound and

     09:48AM  3   they would absorb the exudate and they'd also provide a filler

     09:48AM  4   for the wound and kind of keep a moist environment.

     09:48AM  5            Other things that provide similar are Duoderm in 1982

     09:48AM  6   which is a hydrocollag dressing.  It looks kind of like a gum

     09:48AM  7   eraser almost.  It's got a little ability to absorb and so

     09:48AM  8   that was something that was used.  And then in the late mid

     09:48AM  9   1986 we have the polyurethane foam and for each of these

     09:48AM 10   products there are now literally dozens, every company has

     09:48AM 11   one.  Liofoam was the medical polyurethane foam and foam has

     09:48AM 12   some ability to absorb so that was used.  And then finally in

     09:48AM 13   1988, the first calcium alginate came out.  Calcium alginate

     09:48AM 14   is one of my favorite dressings.  It's actually made from sea

     09:48AM 15   weed.  It looks like dry cotton, sort of fluffy dry cotton or

     09:49AM 16   lambs wool.  But when you put it in -- when it gets wet it do

     09:49AM 17   turns into a gel, so it kind of turns into this nice

     09:49AM 18   semi-solid gel phase.  So, if you put it into a wet wound, it

     09:49AM 19   absorbs all the fluid.  It probably has some other things that

     09:49AM 20   help wound healing and it keeps the fluid from getting onto

     09:49AM 21   the skin or causing problems but it also doesn't dry out the

     09:49AM 22   wound while it's doing that.

     09:49AM 23   Q.  Now, some may be wondering why are we talking about that

     09:49AM 24   particular set of products and I know we're going to talk

     09:49AM 25   about this some more later, but taking calcium alginate as an
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     09:49AM  1   example, are there wounds today for which that is an

     09:49AM  2   alternative to something like closed suction or the like?

     09:49AM  3   A.  Yes.  I use that actually frequently in my practice.

     09:49AM  4   Q.  And can you say a little bit about that, please, as

     09:49AM  5   compared to using negative pressure or closed suction?

     09:49AM  6   A.  The -- So, I think there are -- there are some wounds

     09:50AM  7   where you would use one over the other, but in general they

     09:50AM  8   both address this problem of what do you do with that fluid

     09:50AM  9   with the weeping and the calcium alginate does a nice job of

     09:50AM 10   managing the fluid and providing a moist environment as does

     09:50AM 11   the closed suction.

     09:50AM 12   Q.  Okay.  Now, let's talk about another group of products

     09:50AM 13   that were being developed in this time period.  Opsite and

     09:50AM 14   some others.  Could you put that group together for us?

     09:50AM 15   A.  So, because of Winter, the other thing that people were

     09:50AM 16   focused on is how do we keep the wound moist and a number of

     09:50AM 17   products were developed with the idea of could we do a better

     09:50AM 18   job of keeping it moist than wet to damp and Opsite and

     09:50AM 19   Tegaderm will be familiar to you from Dr. Chariker and

     09:50AM 20   Dr. Jeter and from some of the other people who have testified

     09:50AM 21   here.  They are clear film dressings and their value is they

     09:50AM 22   keep in the moisture in the wound but they allow oxygen and

     09:50AM 23   some vapor in and out so they don't make the wound too wet.

     09:50AM 24   So, they were an early thing that was developed.

     09:50AM 25            Then we have Zeroform which is a -- and Aquaphor
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     09:51AM  1   gauze and Methatel which are ointment impregnated gauzes.  If

     09:51AM  2   you think about it, the problem with the wet to damp gauze is

     09:51AM  3   the saline evaporates and it dries out.  If you use an

     09:51AM  4   ointment it doesn't dry out and the gauze stays most and you

     09:51AM  5   can put in it the wound and keep the wound moist.

     09:51AM  6            Several other things are focused on this hydration.

     09:51AM  7   So, Duoderm I talked about it has some absorption and foam I

     09:51AM  8   talked about it has some absorption.  But both of them, what

     09:51AM  9   they're really primarily doing is providing moisture to the

     09:51AM 10   wound.  They cover the wound.  The Duoderm is an occlusive so

     09:51AM 11   that the moisture can't get out and any excess moisture gets

     09:51AM 12   wicked into the dressing.

     09:51AM 13            And then finally we have a Duoderm gel.  It's

     09:51AM 14   hydrogel.  It's basically water that's kept in a semi-solid

     09:51AM 15   form.  It's a little bit like the calcium alginate when it's

     09:51AM 16   gotten wet but if you have a wound that's fairly dry, you can

     09:51AM 17   put it in and it will get water into the wound and hydrate the

     09:52AM 18   wound.

     09:52AM 19   Q.  Great.  I remind you to slow down a little bit.

     09:52AM 20   A.  Yes, sir.

     09:52AM 21   Q.  You mentioned the word "occlusive" during that answer.

     09:52AM 22   Some of these are what we've referred to earlier in the trial

     09:52AM 23   as occlusive dressings.

     09:52AM 24   A.  Yes, they are.

     09:52AM 25   Q.  Now, with respect to occlusive dressings, is there a
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     09:52AM  1   relationship between the development of those and the nature

     09:52AM  2   of the skin?

     09:52AM  3   A.  Well, the skin is essentially an occlusive dressing.  It's

     09:52AM  4   not a dressing, but your skin prevents moisture.  I mean, you

     09:52AM  5   can sweat.  There's some degree of transfer, but, basically,

     09:52AM  6   what it does is it keeps your body from drying out.  If you

     09:52AM  7   didn't have skin, you would be all dry.  So, the skin is dry

     09:52AM  8   but it keeps the rest of you moist.

     09:52AM  9   Q.  Were these dressings designed in order to accomplish more

     09:52AM 10   or less the same objective?

     09:52AM 11   A.  So, yes.  So these are dressings that are trying to be the

     09:52AM 12   skin and provide the moisture underneath the skin.

     09:53AM 13   Q.  Now, in this time period, what was happening with respect

     09:53AM 14   to professional organizations and the like?

     09:53AM 15   A.  I think I have another timeline for that.

     09:53AM 16   Q.  The next slide.

     09:53AM 17   A.  So, not surprisingly at a time when a lot of products were

     09:53AM 18   coming out and there was intense interest in wound care,

     09:53AM 19   really I think what you got was a critical mass of people who

     09:53AM 20   were interested in wound care and they all started to get

     09:53AM 21   together and say we really need to get organized.  There were

     09:53AM 22   dermatologists and they would go to the dermatology meeting

     09:53AM 23   and plastic surgeons and they go to the plastic surgery

     09:53AM 24   meeting and general surgeons and they go to the general

     09:53AM 25   surgeon meetings and then there were PhDs who were doing the
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     09:53AM  1   research on the biology and they said we need a place to get

     09:53AM  2   together and we'd also like to include industry because they

     09:53AM  3   are making all these products, so we need to get together

     09:53AM  4   so -- Several things happened.  One is the founding of the

     09:53AM  5   Wound Healing Society in 1988 and Dr. Hunt was its first

     09:54AM  6   president and the goal as we talked about earlier I think of

     09:54AM  7   that institution was to bring together PhDs and MDs along with

     09:54AM  8   industry so they could talk together and come up with -- talk

     09:54AM  9   about their own science and also work together to figure out

     09:54AM 10   what the new science ought to be.

     09:54AM 11   Q.  It's a little surprising that there wasn't something

     09:54AM 12   before this and what is -- what is that representative of in

     09:54AM 13   general?

     09:54AM 14   A.  I think it's representative of the increased interest in

     09:54AM 15   wound healing at this time and this sort of explosion and that

     09:54AM 16   now there are enough people focused on wound healing that you

     09:54AM 17   can get them all together in a room and there's more than

     09:54AM 18   twelve and so, in fact, in 1988 there was the first symposium

     09:54AM 19   on advanced wound care which is a clinically oriented meeting

     09:54AM 20   and then in 1990 the first annual meeting of the Wound Healing

     09:54AM 21   Society which is this translational meeting of basic science

     09:54AM 22   and clinical science.

     09:54AM 23   Q.  Now, we haven't talked about this yet, but on each one of

     09:55AM 24   the slides there has been a vertical line that has listed a

     09:55AM 25   patent critical date of November of 1990 and all the things --
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     09:55AM  1   are all the things that you've talked about things that have

     09:55AM  2   occurred prior to that critical date?

     09:55AM  3   A.  They all occurred prior to the critical date and many of

     09:55AM  4   them are actually occurring very close to or coming up into

     09:55AM  5   the period of the critical date.

     09:55AM  6   Q.  Now, are these the kind of things you would expect someone

     09:55AM  7   knowledgeable about wound care to be aware of in the 1980s?

     09:55AM  8   A.  Yes.  A person who knew something about wound care would

     09:55AM  9   be aware of the multitude of new products and the new ideas

     09:55AM 10   about what wound healing is and how to make it work better.

     09:55AM 11   Q.  Okay.  Now, I'm going to ask you a question -- another

     09:55AM 12   question about that in a moment but I want to talk about where

     09:55AM 13   the prior art comes into the picture that you're going to be

     09:55AM 14   discussing with us in the next day or so.  And do have you a

     09:56AM 15   timeline for that as well?

     09:56AM 16   A.  I do have a timeline for that as well.

     09:56AM 17   Q.  Okay.  And -- Let's see.  I may have the wrong one.  Just

     09:56AM 18   a moment here.  Great.  I've got it.  Now, there are a number

     09:56AM 19   of things that are on this timeline and I don't want to go

     09:56AM 20   into the details of them.  Can you just briefly describe for

     09:56AM 21   us what you're illustrating on this timeline?

     09:56AM 22   A.  This timeline shows all of the prior art that I will be

     09:56AM 23   discussing later on today with respect to each of the patents

     09:56AM 24   and what's noticeable is that the earliest piece of prior art

     09:56AM 25   was from 1979 but the rest of it is all clustered in this late
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     09:56AM  1   80s time frame.

     09:56AM  2   Q.  And just so -- maybe it would be useful for the jury to

     09:56AM  3   know at this point what that art is.  So, if you could just

     09:57AM  4   identify what it is you're going to be talking about and

     09:57AM  5   everyone's interested in taking notes so just identify what's

     09:57AM  6   coming.

     09:57AM  7   A.  Shall I talk about each article or just --

     09:57AM  8   Q.  Just very briefly.  Let's take the first one.

     09:57AM  9   A.  So, Dr. Svedman is a Swedish plastic surgeon and his

     09:57AM 10   article deals with a method he developed using a product that

     09:57AM 11   came out that had an open cell foam and a plastic cover that

     09:57AM 12   he sealed to the skin using Vaseline and a compress and an ace

     09:57AM 13   bandage or an elastic bandage and then he applied suction to

     09:57AM 14   that device.

     09:57AM 15   Q.  That was in 1979?

     09:57AM 16   A.  That is correct.

     09:57AM 17   Q.  Okay.  Great.  And the next item is Johnson in 1984?

     09:57AM 18   A.  Dr. Johnson is a plastic surgeon in Louisville,

     09:57AM 19   Kentucky -- in St. Louis.  St. Louis, Missouri, and he looked

     09:57AM 20   at skin graphs.  So, a skin graph is where you take a piece of

     09:58AM 21   skin from one part of a person's body that's healthy and you

     09:58AM 22   use it to cover an open wound on another part of the body and

     09:58AM 23   what he looked at is trying to make that wound heal better,

     09:58AM 24   get the graph to, what we call take, stick, grow, heal into

     09:58AM 25   the underlying tissue and so what he used was a screen and a
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     09:58AM  1   flexible cover, flexible film adhesive cover and another

     09:58AM  2   Jackson Pratt drainage tube and connected it up to suction to

     09:58AM  3   provide a counteractive force on that wound and to help with

     09:58AM  4   the healing of it.

     09:58AM  5   Q.  You are going to do a demonstration of that one later for

     09:58AM  6   us?

     09:58AM  7   A.  I am.

     09:58AM  8   Q.  And the next couple of things I think we have actually

     09:58AM  9   heard a bit about.  We've got I guess Dr. Chariker's

     09:58AM 10   presentation, the Jeter presentations, the Chariker article,

     09:59AM 11   the wound care book, that whole collection of patient work,

     09:59AM 12   presentations, articles, and the like.  Right?

     09:59AM 13   A.  That is correct.  So, that is Dr. Chariker and Dr. Jeter's

     09:59AM 14   closed suction wound system.

     09:59AM 15   Q.  And just so we're -- we start out on a -- all on the same

     09:59AM 16   page, does that break out into a number of different pieces of

     09:59AM 17   prior art?

     09:59AM 18   A.  There are actually a number of components -- it's -- Yes.

     09:59AM 19   It's -- there's a number of components of the prior art you

     09:59AM 20   spoke of, their presentations and their treatment of patients

     09:59AM 21   and their article and their chapter in the book.

     09:59AM 22   Q.  And do each of those -- are each of those separately prior

     09:59AM 23   art?

     09:59AM 24   A.  Yes.  Each one is separately prior art.

     09:59AM 25   Q.  Okay.  And in this timeline you also show I guess --
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     09:59AM  1   A.  I think doctor --

     09:59AM  2   Q.  One another piece of prior art.

     10:00AM  3   A.  That is correct.

     10:00AM  4   Q.  What is that?

     10:00AM  5   A.  That is an article in Russia in 1986 by Dr. Davydov which

     10:00AM  6   uses, again, a means of sealing to the skin and providing

     10:00AM  7   suction in wounds that have been created in order to drain

     10:00AM  8   abscesses or infected surgical wounds that have been opened.

     10:00AM  9   So, open wounds that have been created in order to get rid of

     10:00AM 10   an infection.

     10:00AM 11   Q.  Okay.  Now, let's put all this together so we can kind of

     10:00AM 12   see the state of the art, if you will, prior to 1990.  And I

     10:00AM 13   think you have a slide on that?

     10:00AM 14   A.  I do.

     10:00AM 15   Q.  And without going through all of this again, summarize

     10:00AM 16   what you're showing on this slide.

     10:00AM 17   A.  I think this slide shows just how much is going on in

     10:00AM 18   wound care in the 1980s. There's a number of new products.

     10:00AM 19   Industry is very interested in providing wound care

     10:00AM 20   specialists with things they can use that aren't wet to damp

     10:01AM 21   gauze.  There's a lot of physicians and nurses who are writing

     10:01AM 22   about and thinking about making new dressings and they're all

     10:01AM 23   getting together to talk about it.  In the Wound Healing

     10:01AM 24   Society the Enterostomal Therapist Association which later

     10:01AM 25   becomes Wound Ostomy and Continent Nurses Association and also
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     10:01AM  1   this symposium on advanced wound care along with a number of

     10:01AM  2   other meetings that took place.

     10:01AM  3   Q.  Now, it will become important as we proceed I think to

     10:01AM  4   talk about the concept who is a person of ordinary skill in

     10:01AM  5   this field at the time patent applications were filed in 1991.

     10:01AM  6   Who in your view, what -- how would you describe -- that's

     10:01AM  7   probably a better way to say it -- a person of ordinary skill

     10:01AM  8   in the art at that time?

     10:01AM  9   A.  So, a person of ordinary skill in the art at that time

     10:01AM 10   would be a health care professional.  It could be a physician

     10:01AM 11   or a nurse who has some kind of additional training or

     10:01AM 12   knowledge about wound care.

     10:02AM 13   Q.  Would you expect that that person would be generally aware

     10:02AM 14   of the kind of products that you've been describing?

     10:02AM 15   A.  Yes, they would.

     10:02AM 16   Q.  Would that person be generally aware of the different

     10:02AM 17   types of wound treatment goals that you have described?

     10:02AM 18   A.  Yes, they would.

     10:02AM 19   Q.  Would they be aware of different treatment modalities?

     10:02AM 20   A.  Yes.  They would be aware of the modalities and the

     10:02AM 21   products and also what they -- what you want to achieve in

     10:02AM 22   treating a wound.

     10:02AM 23   Q.  Now, you've illustrated and described quite a number of

     10:02AM 24   products that had evolved in the 1970s.  Would those products

     10:02AM 25   at that time have been used exclusively for one type of
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     10:02AM  1   product versus another -- Excuse me, one type of wound versus

     10:02AM  2   another type of wound?

     10:02AM  3   A.  No, those wounds -- those "wounds".  Those products would

     10:02AM  4   have been used in a variety of different wounds.  Some

     10:02AM  5   products might have been introduced and tested in one wound --

     10:02AM  6   one type of wound, say a diabetic wound, but very quickly they

     10:03AM  7   would expand to use in all kinds of wounds because the care

     10:03AM  8   provider would realize that it achieved the goals that they

     10:03AM  9   needed to achieve.

     10:03AM 10   Q.  Would a product that had been successful -- successfully

     10:03AM 11   used in one type of wound then evolve into use in other

     10:03AM 12   wounds?

     10:03AM 13   A.  Absolutely.

     10:03AM 14   Q.  Even if they were completely different?

     10:03AM 15   A.  Even -- Well, wounds aren't really completely different.

     10:03AM 16   Wounds are really very much the same with minor variations

     10:03AM 17   between them, some of which are -- don't seem so minor, but --

     10:03AM 18   but it's a -- it's a break in the skin and have you to deal

     10:03AM 19   with the same issues.  You may have to deal with them in

     10:03AM 20   different ways, but by in large the same way.  So, if you had

     10:03AM 21   a wound that you had healed successfully with this new product

     10:03AM 22   you absolutely would think the next time you had a wound you

     10:03AM 23   were having trouble with that was a totally different wound,

     10:03AM 24   Hey, that worked really well on that wound, I'm going to try

     10:03AM 25   it out on this wound and see, hey, does it work a well on that
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     10:04AM  1   wound.

     10:04AM  2   Q.  I heard the term "contraindication" used.  What is that?

     10:04AM  3   A.  A "contraindication" is -- we talk a lot in medicine about

     10:04AM  4   you can't use this technique or product in a certain group of

     10:04AM  5   patients, so there's a wide range of indications, here is when

     10:04AM  6   you would use it and here are some reasons you wouldn't use it

     10:04AM  7   and that's both sort of in the textbooks and also the FDA when

     10:04AM  8   it approves things always makes you list here are times when

     10:04AM  9   you can't use it.

     10:04AM 10   Q.  With respect to contraindications, does that mean a doctor

     10:04AM 11   wouldn't use a product where there was a contraindication?

     10:04AM 12   A.  Certainly, the doctor would always be worried about

     10:04AM 13   patient safety and there are some contraindications that we

     10:04AM 14   would consider absolute contraindications, you would never do

     10:04AM 15   that.  But there are a lot of contraindications especially on

     10:04AM 16   FDA approved things where the FDA requires the

     10:04AM 17   contraindication or the person chooses the contraindication

     10:04AM 18   because they really haven't researched it properly or they

     10:04AM 19   don't have enough information, so they're not saying, oh, it

     10:05AM 20   could never be used, they're just saying we don't know if it's

     10:05AM 21   safe, so we don't really -- we can't recommend it.

     10:05AM 22   Q.  Do you have any examples of that?

     10:05AM 23   A.  Sure.  When the VAC system from KCI was first marketed,

     10:05AM 24   one of their contraindications from the FDA was do not use

     10:05AM 25   this product in fistulae and that was something that a lot of
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     10:05AM  1   physicians said, Gosh, I would think it would work well there

     10:05AM  2   and there was some research done and now it's, in fact,

     10:05AM  3   marketed as a device that can be used to treat fistulas.

     10:05AM  4   Q.  Okay.  Now we're going to change --

     10:05AM  5            THE COURT:  If we're going to change --

     10:05AM  6            MR. PARTRIDGE:  Do you want a break, Your Honor?

     10:05AM  7            THE COURT:  -- would this be a good time for a break?

     10:05AM  8            MR. PARTRIDGE:  Sure, Your Honor.  That's perfect.

     10:05AM  9            THE COURT:  Okay.  Ladies and gentlemen, why don't we

     10:05AM 10   take about ten minutes and we'll come back at 10:15.  We'll

     10:05AM 11   have two short ten minute breaks during the morning.  So,

     10:05AM 12   let's all rise for the jury.  And, Mr. Ramirez, if you will be

     10:05AM 13   kind enough to lead the jury out.  Thank you, sir.

     10:06AM 14       (Jury out.)

     10:06AM 15            THE COURT:  Thank you, Doctor.  You can step down.

     10:06AM 16            THE WITNESS:  Thank you.

     10:06AM 17            THE COURT:  Thank you so much.  Thank you.  Ten

     10:06AM 18   minutes.

     10:06AM 19            MR. PARTRIDGE:  Thank you, Your Honor.

     10:06AM 20       (Recess.)

     10:20AM 21            THE COURT:  Thank you, ladies and gentlemen.  Please

     10:20AM 22   be seated.  Sorry for the false alarm.  We had -- Ms. Herrera

     10:20AM 23   was in mid brownie, and -- we had to -- she had to stuff that

     10:20AM 24   brownie in her mouth and finish it off, so --

     10:20AM 25            MR. PARTRIDGE:  We all thought that this session had
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     10:20AM  1   just flown by.  We heard the knock and nothing happened and --

     10:20AM  2            THE COURT:  That was my fault.  We moved too quick.

     10:20AM  3   So, thank you for your patience.  And please continue.

     10:20AM  4            MR. PARTRIDGE:  Okay.  Thank you, Your Honor.

     10:20AM  5   BY MR. PARTRIDGE:

     10:20AM  6   Q.  Well, here we are on -- I guess it's Friday, July 7th?

     10:20AM  7   A.  7th.

     10:20AM  8   Q.  7th.  We are actually going to talk about the patent and

     10:20AM  9   the claims.  And so why don't we begin this, since we haven't

     10:21AM 10   really done much about going through this patent today, at

     10:21AM 11   least if we have I don't recall it.

     10:21AM 12            MR. PARTRIDGE:  Jason, would you pull up joint

     10:21AM 13   exhibit 2.  Oh, the next page, please.  That is definitely

     10:21AM 14   joint exhibit 2.  Okay.  The first page of the patent.

     10:21AM 15   BY MR. PARTRIDGE:

     10:21AM 16   Q.  You understand this is, Dr. Hopf, is the '081 patent?

     10:21AM 17   A.  Yes.  That is the '081 patent.

     10:21AM 18   Q.  This is the first page of the patent?

     10:21AM 19   A.  That is the first page.

     10:21AM 20   Q.  And it's got some information on it and the next page,

     10:21AM 21   Jason, a little more information.  A list of references and

     10:21AM 22   things.  And the next page.  And the next page.  And what do

     10:21AM 23   we have here?

     10:21AM 24   A.  These are figures that show what the patent claimed device

     10:21AM 25   looks like.
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     10:21AM  1   Q.  So, these are drawings of the device?

     10:22AM  2   A.  That is correct.

     10:22AM  3            MR. PARTRIDGE:  And Jason the next page.

     10:22AM  4   BY MR. PARTRIDGE:

     10:22AM  5   Q.  And this is a joint exhibit so the jury will have this.

     10:22AM  6   This is the beginning of what?

     10:22AM  7   A.  This is a specification of what the patent or what they're

     10:22AM  8   claiming -- the specification of what it is that they do.

     10:22AM  9   Q.  Okay.  And so this specification we see at the top there

     10:22AM 10   are column numbers 1 and 2 and the next page of the patent 3

     10:22AM 11   and 4.  And the next page 5 and 6.  So, we see more and more

     10:22AM 12   of this description.  The next page.  7 and 8.  And then we

     10:22AM 13   get to columns 9 and 10 on the next page.  And what do we see

     10:22AM 14   for the first time in column 9?

     10:22AM 15   A.  At the bottom of column 9, there's a number 1.  That's the

     10:22AM 16   first claim.  And so from there on it's a listing of what the

     10:22AM 17   claims are.

     10:22AM 18   Q.  Now, let's just -- Oh, don't do that yet, please.  Thanks.

     10:23AM 19   Let's just see what we're dealing with here, first of all.

     10:23AM 20   So, here we have a list of claims and at the bottom of that

     10:23AM 21   column is claim number 1, I think you identified?

     10:23AM 22   A.  Yes.

     10:23AM 23   Q.  Now, in this particular patent it goes all the way through

     10:23AM 24   I guess 82 claims?  Would you go to column 14?  Which is two

     10:23AM 25   pages away, Jason.  So, we see those claims continue I guess
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     10:23AM  1   all the way through -- What's the last claim?

     10:23AM  2   A.  The last claim is number 82.

     10:23AM  3   Q.  Now, of these 82 claims, it is some -- less than all of

     10:23AM  4   them that have been asserted in this case?

     10:23AM  5   A.  Yes.  There's a subset of claims.

     10:23AM  6   Q.  So, at least we don't have to deal with every claim?

     10:23AM  7   A.  That is correct.

     10:23AM  8   Q.  But it's still alive?

     10:23AM  9   A.  Yes, it is.

     10:23AM 10   Q.  Okay.  Now, let's talk about different kinds of claims

     10:23AM 11   first.  Let's go to Claim 1 again.  And if you could actually

     10:24AM 12   pull it up, Jason.  It's probably easier at this point to just

     10:24AM 13   do it off the disc.  Okay.  How would you characterize this

     10:24AM 14   claim?  What kind of claim is it?

     10:24AM 15   A.  This is an independent claim, so it sits by itself.  All

     10:24AM 16   of the elements that it's claiming are completely contained

     10:24AM 17   within the text of this claim.

     10:24AM 18   Q.  Okay.  And there are a number of those kinds of claims

     10:24AM 19   that we're going to talk about here today.

     10:24AM 20   A.  Yes, there are.

     10:24AM 21   Q.  Now, is there another kind of claim?

     10:24AM 22   A.  Yes.  There's a dependent claim.

     10:24AM 23   Q.  Let's look at -- Let's actually pick one that's in the

     10:24AM 24   case.  Jason, could you pull up Claim 3?  Actually, it's Kelly

     10:24AM 25   who is doing my -- I apologize.  Okay.  Thank you, Kelly.  And
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     10:24AM  1   is this another kind of claim?

     10:25AM  2   A.  Yes.  So, this is a dependent claim where it depends on

     10:25AM  3   another claim.  So, in this claim it says an apparatus

     10:25AM  4   according to Claim 1.  So, that means this claim includes

     10:25AM  5   everything that was in Claim 1 plus the stuff it talks about

     10:25AM  6   in Claim 3.

     10:25AM  7   Q.  And the one that we picked, for example, you know, it

     10:25AM  8   would be -- Kelly, if you could do this, if you could put up

     10:25AM  9   both claims 1 and 3, this will probably make it easier to talk

     10:25AM 10   about.  Okay.  There we go.  So, in the case of this

     10:25AM 11   particular dependent claim, it talks about "said screen

     10:25AM 12   means".  Do you see that?

     10:25AM 13   A.  Yes, I do.

     10:25AM 14   Q.  And what is that doing relative to Claim 1?

     10:25AM 15   A.  Claim 1 has an element which is a screen means and Claim 3

     10:25AM 16   defines that screen means more specifically.

     10:26AM 17   Q.  So, in this particular case, what does it add to the

     10:26AM 18   screen means?

     10:26AM 19   A.  So, it specifies that the screen means has to be a flat,

     10:26AM 20   porous, semi-rigid member.

     10:26AM 21   Q.  Okay.  And I gather that what we're facing here in terms

     10:26AM 22   of your testimony a number of independent claims and a number

     10:26AM 23   of dependent claims?

     10:26AM 24   A.  That is correct.

     10:26AM 25   Q.  Okay.  Now, I believe you have a slide that identifies

                                                         Hopf - Direct (Partridge)

                                                                        Page 3658

     10:26AM  1   which is which for us?

     10:26AM  2   A.  Yes, I do.

     10:26AM  3   Q.  Okay.  Let's go to slide 12.  Okay.  Now, what do we have

     10:26AM  4   here?

     10:26AM  5   A.  So, this is a listing of the asserted '081 patent claims

     10:26AM  6   and it's listed by the three independent claims and then the

     10:26AM  7   multitude of dependent claims that depend on each of those

     10:27AM  8   three claims, independent claims.

     10:27AM  9   Q.  And it probably is useful and it will probably help in

     10:27AM 10   terms of note taking for you to just say what the claims are.

     10:27AM 11   Would you mind doing that, starting with independent Claim 1.

     10:27AM 12   A.  Certainly.  So, independent Claim 1 is associated with, I

     10:27AM 13   don't know, seven dependent claims:  Number 3, number 5,

     10:27AM 14   number 8, number 9, number 11, number 12, and number 13.

     10:27AM 15   Q.  Okay.  What about independent Claim 27?

     10:27AM 16   A.  Independent Claim 27 is associated with four dependent

     10:27AM 17   claims:  Claim 31, 33, 36, and 37.

     10:27AM 18   Q.  Okay.  And independent Claim 54.

     10:27AM 19   A.  So, independent Claim 54 is associated with seven

     10:27AM 20   dependent claims:  Claim 56, 58, 61 -- I'm sorry, not 60, 61.

     10:27AM 21   62, 64, 65, and 66.

     10:28AM 22   Q.  Now, it sounds like a lot of claims but is there a

     10:28AM 23   similarity between a lot of these claims?

     10:28AM 24   A.  Yes.  They all have a sort of a backbone that's the same.

     10:28AM 25   In fact, claims 1, 27, and 54 have very similar backbones and
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     10:28AM  1   then the dependent claims are small specifications of

     10:28AM  2   differences in one of the elements or a couple of the

     10:28AM  3   elements.

     10:28AM  4   Q.  So, for example, we saw that if dependent claim said

     10:28AM  5   something about what the particular material was that form

     10:28AM  6   screen means.  That sort of thing?

     10:28AM  7   A.  That sort of thing exactly.

     10:28AM  8   Q.  Are there other things that talk about pressure and the

     10:28AM  9   like?

     10:28AM 10   A.  They talk about pressure, how much negative pressure or --

     10:28AM 11   a variety -- what the seal is made out of, that sort of thing.

     10:28AM 12   Q.  Okay.  Now, have you attempted to identify this backbone

     10:28AM 13   for us that you -- that you mentioned?

     10:29AM 14   A.  Yes, I have.  I think it's much easier to understand how

     10:29AM 15   the prior art applies to these claims if you understand what

     10:29AM 16   they have in common.

     10:29AM 17   Q.  Okay.  Now, maybe that's the place to go.  We'll start

     10:29AM 18   with the end result and then figure out how we got there.  Is

     10:29AM 19   that fair?

     10:29AM 20   A.  Okay.

     10:29AM 21   Q.  Let's go to slide 15.  Is this your backbone?

     10:29AM 22   A.  That's my backbone.

     10:29AM 23   Q.  Would you describe your backbone?

     10:29AM 24   A.  So in the '081 patent, the asserted independent apparatus

     10:29AM 25   claims number 1, 27, and 54 all include a vacuum source, a
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     10:29AM  1   seal over the wound to maintain negative pressure, and a

     10:29AM  2   screen at the wound within the seal to prevent tissue

     10:29AM  3   overgrowth in the wound.

     10:29AM  4   Q.  Basically, three elements in all three claims?

     10:29AM  5   A.  There are three elements in all three claims.

     10:29AM  6   Q.  No foam.  We don't have to deal with that?

     10:29AM  7   A.  There's no foam.

     10:30AM  8   Q.  Okay.  Now, let's see how you got there.  Let's actually

     10:30AM  9   look at claims 1, 27, and 54.  And I think that we don't

     10:30AM 10   have -- Well, we do have a -- no, we don't have a slide on

     10:30AM 11   that.

     10:30AM 12            MR. PARTRIDGE:  Jason would you pull up Claim 1 --

     10:30AM 13   actually, for the first one you can go to slide 13.

     10:30AM 14   BY MR. PARTRIDGE:

     10:30AM 15   Q.  And, actually, this will make it easier.  Can you put the

     10:30AM 16   other slide right next to it, the one we just left?  15.

     10:30AM 17   A.  15.

     10:30AM 18   Q.  You can't do that?  Okay.  We can't do a comparison,

     10:30AM 19   unfortunately.

     10:30AM 20       (Off-the-record discussion between assistant and

     10:30AM 21   Mr. Partridge.

     10:30AM 22   BY MR. PARTRIDGE:

     10:30AM 23   Q.  That's the one thing the technology won't do.

     10:30AM 24   A.  I didn't think there were any limitations.

     10:30AM 25   Q.  Okay.  Let's look at this claim and let's remember you had
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     10:30AM  1   three elements that you identified as your backbone.  Where do

     10:31AM  2   you find those backbone elements?

     10:31AM  3   A.  I --

     10:31AM  4   Q.  First you had as a backbone element, since we can't put

     10:31AM  5   the slide up I'll tell you what it is.  Vacuum source.

     10:31AM  6   A.  Vacuum source.  Well, it says so theirs an initial line,

     10:31AM  7   an apparatus for facilitating the healing of wounds and then

     10:31AM  8   the first thing it says is vacuum means on the next line.

     10:31AM  9   Q.  Okay.

     10:31AM 10   A.  And that's the vacuum source and it specifies something

     10:31AM 11   about that vacuum source in this claim.

     10:31AM 12   Q.  Now, we're going to come back in a few minutes to talk

     10:31AM 13   about the .1 to .99 atmospheres.  Correct?

     10:31AM 14   A.  Yes.

     10:31AM 15   Q.  But in terms of trying to come up with a shorthand, this

     10:31AM 16   is an element you're describing as a vacuum source.  Is that

     10:31AM 17   the idea?

     10:31AM 18   A.  Yes.  That first subparagraph is the vacuum source.

     10:31AM 19   Q.  Okay.  Now, in your other chart, you had identified as the

     10:31AM 20   second element of your backbone a seal over wound to maintain

     10:31AM 21   negative pressure.  Where is that in the claim?

     10:31AM 22   A.  So, that second subset which starts "sealing means

     10:32AM 23   operatively associated what said vacuum means".  That's the

     10:32AM 24   seal component.

     10:32AM 25   Q.  Okay.  So, your shortened form of that is "seal over wound
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     10:32AM  1   to maintain negative pressure"?

     10:32AM  2   A.  Yes.

     10:32AM  3   Q.  In your backbone chart you identify the third element

     10:32AM  4   "screen at wound within seal to prevent tissue overgrowth in

     10:32AM  5   wound".  Where is that in the claim?

     10:32AM  6   A.  That's the last of those subheadings or subsections and

     10:32AM  7   that's the "screen means for positioning at the wound within

     10:32AM  8   the sealing means for preventing the overgrowth of tissue in

     10:32AM  9   the wound".

     10:32AM 10   Q.  Now, let's see if we can find those same backbone elements

     10:32AM 11   that you short formed in the other independent claims and I

     10:32AM 12   think the next one is Claim 27.  We'll have to go to joint

     10:32AM 13   exhibit 2 for that.  Okay.  Now, briefly, we -- since we've

     10:33AM 14   done it once, it's probably easier to do here.  Do you find

     10:33AM 15   those three backbone elements there?

     10:33AM 16   A.  Yes, they're there.  In fact, this looks a lot like Claim

     10:33AM 17   1 except there's some slightly different details in each of

     10:33AM 18   these.  But we've got the vacuum means, which is my vacuum

     10:33AM 19   source.  We've got the seal.  And we've got the screen.

     10:33AM 20   Q.  And with respect to the seal, the language is identical.

     10:33AM 21   Is that correct?  You don't have it up in front of you?

     10:33AM 22   A.  I do have it up in front of me.

     10:33AM 23   Q.  Oh, you do.

     10:33AM 24   A.  I believe it is identical.

     10:33AM 25   Q.  Okay.  Let's go to Claim 54 and see if we find our
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     10:33AM  1   backbone there as well.  Is the backbone there as well?

     10:33AM  2   A.  Yes, it is.  We have the vacuum source, the seal, and the

     10:33AM  3   screen.

     10:33AM  4   Q.  Okay.  Now, you -- you've mentioned -- Let's go back to

     10:34AM  5   slide 15.  I'm making this as challenging as I possibly can.

     10:34AM  6   Okay?  Slide 15.  This is your backbone?

     10:34AM  7   A.  That is correct.

     10:34AM  8   Q.  Now, you mentioned that there were some variations off of

     10:34AM  9   this backbone in the claims.  Let's go to slide 16.  Does this

     10:34AM 10   help you explain one of those variations?

     10:34AM 11   A.  Yes, it does.

     10:34AM 12   Q.  And what's that?

     10:34AM 13   A.  In this -- In Claim 1, the vacuum source is specified as

     10:34AM 14   creating a negative pressure between about .1 and .99

     10:34AM 15   atmospheres on the area of the skin.

     10:34AM 16   Q.  Let's actually spend a moment on that so we know what

     10:34AM 17   that -- what that is.  A negative pressure of .1 and .99

     10:34AM 18   atmospheres.  We've heard some testimony about this so it's

     10:34AM 19   not like we're totally starting from scratch.  What -- but

     10:35AM 20   what is that?

     10:35AM 21   A.  I will translate this I think into millimeters and mercury

     10:35AM 22   because that's what I feel most comfortable with and then I

     10:35AM 23   will try and speak only in millimeters and mercury or

     10:35AM 24   translate everything to millimeters and mercury so we can

     10:35AM 25   compare things today.  One atmosphere at sea level is 760
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     10:35AM  1   millimeter of mercury.  So, if you have .1 atmospheres of

     10:35AM  2   negative pressure, that would be .1 times 760 or 76

     10:35AM  3   millimeters of mercury of negative pressure or 76 millimeters

     10:35AM  4   of mercury below the 760.

     10:35AM  5   Q.  So, where it says negative pressure .1, you have .1 times

     10:35AM  6   760 subtracted from 760?

     10:35AM  7   A.  Correct.

     10:35AM  8   Q.  So, you're somewhere in the 6 --

     10:35AM  9   A.  I can do very nicely that .1 times 760, but I think it

     10:35AM 10   turns out that 760 minus 76 is something like 684.

     10:35AM 11   Q.  Okay.  And then the other end of the range is what?

     10:36AM 12   A.  Is .99 atmospheres, so that would be .99 times 760 which

     10:36AM 13   works out to be 752 and a half.

     10:36AM 14   Q.  So, you're at something like 8 millimeters of mercury?

     10:36AM 15   A.  Correct.

     10:36AM 16   Q.  Which you would find in where?

     10:36AM 17   A.  Pretty much I guess in space.  That's the near perfect

     10:36AM 18   vacuum at 8 millimeters of mercury.  Not quite, but --

     10:36AM 19   Q.  We are talking about what?  It's a broad range.

     10:36AM 20   A.  It's a big range from pretty close to atmospheric

     10:36AM 21   pressure, a little bit of negative pressure, all the way to

     10:36AM 22   we've taken out almost all of the air molecules in the system.

     10:36AM 23   Q.  Does a piece of prior art have to show, describe that

     10:36AM 24   whole range or is it sufficient for it to be somewhere within

     10:36AM 25   that range?
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     10:36AM  1   A.  It's sufficient for it to be within the range because it

     10:36AM  2   discloses a pressure between those two ranges or those two

     10:36AM  3   ends.

     10:36AM  4   Q.  Now, you I think mentioned that there was a variation in

     10:36AM  5   Claim 27.  Let's go to slide 17.  And what's that variation?

     10:37AM  6   A.  So, in Claim 7, again, the variation has to do with the

     10:37AM  7   vacuum source and here it specifies that the vacuum operates

     10:37AM  8   cyclicly.  That is sometimes the suction is on and sometimes

     10:37AM  9   the suction is off, not that the device is on and off, but

     10:37AM 10   they switch the suction on and off and that there's a specific

     10:37AM 11   period to that cycle which is a ratio between 1 to 10 and 10

     10:37AM 12   to 1.

     10:37AM 13   Q.  Can you give us an example of that so we can understand

     10:37AM 14   it?

     10:37AM 15   A.  So, if I think about the ratio, if I had the suction on

     10:37AM 16   for one minute, a ratio -- if I wanted a ratio of 1 to 10,

     10:37AM 17   that would be like having the suction on for one minute and

     10:37AM 18   off for ten minutes.  If I went to the ratio of 10 to 1, it

     10:37AM 19   would be like having the suction on for ten minutes and off

     10:37AM 20   for one minute and you could use any period of time as long as

     10:37AM 21   if you divided them by each other you got that ratio.

     10:37AM 22   Q.  Okay.  And, again, does the prior art need to show

     10:37AM 23   something that says expressly 10 to 1 to 1 to 10 or does it

     10:38AM 24   need to be somewhere within that?

     10:38AM 25   A.  It just needs to be between those ratios.
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     10:38AM  1   Q.  Okay.  And with respect to Claim 54, is there a variation

     10:38AM  2   there as well?

     10:38AM  3   A.  Yes, there is.

     10:38AM  4   Q.  What is that?

     10:38AM  5   A.  This time the variation is in the specification of the

     10:38AM  6   screen.  It doesn't -- it -- the vacuum and seal are pretty

     10:38AM  7   much the same and this discloses or claims a screen that has

     10:38AM  8   an pore size sufficiently large to prevent the overgrowth of

     10:38AM  9   tissue in the wound.

     10:38AM 10   Q.  Let's now see if we can capture all of that in your

     10:38AM 11   backbone slide.  Have you tried to do that?

     10:38AM 12   A.  Yes, I have.

     10:38AM 13   Q.  Let's go to the next one, Kelly.  Slide 19.  Is this your

     10:38AM 14   capturing of -- a more complete backbone?

     10:38AM 15   A.  That is correct.

     10:38AM 16   Q.  Would you explain it?

     10:38AM 17   A.  So what we have here is, again, the vacuum source is the

     10:39AM 18   backbone of the independent claims but there's some minor

     10:39AM 19   variations so in Claim 1 the variation is the .1 to .99

     10:39AM 20   atmosphere range which I have on the slide as 76 to 752

     10:39AM 21   millimeters of mercury and the cyclic operation in the ratio

     10:39AM 22   of 1 to 10 to 10 to 1 which is in Claim 27.  The seal over the

     10:39AM 23   wound to maintain negative pressure is essentially the same in

     10:39AM 24   all the claims and then the screen at the wound within the

     10:39AM 25   seal to prevent tissue overgrowth in the wound has a minor
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     10:39AM  1   variation in Claim 54 which specifies that that screen has to

     10:39AM  2   have an pore size sufficiently large to prevent overgrowth.

     10:39AM  3   Q.  So, so far we have captured the independent claims on this

     10:39AM  4   slide?

     10:39AM  5   A.  That is correct.

     10:39AM  6   Q.  In a short form?

     10:39AM  7   A.  Yes.

     10:39AM  8   Q.  Now, before we go to the dependent claims which I'm sure I

     10:39AM  9   know you're anxious to get to.

     10:39AM 10   A.  Oh, yeah.

     10:39AM 11   Q.  Let's talk a little bit about what the patent discloses,

     10:40AM 12   if we may, about the seal means so we know what we're talking

     10:40AM 13   about there.  What -- what is it that's disclosed in the

     10:40AM 14   patent as the seal?

     10:40AM 15   A.  I think it might be useful to shows figures or should I

     10:40AM 16   just --

     10:40AM 17   Q.  Show figures?

     10:40AM 18   A.  If it --

     10:40AM 19   Q.  That's okay.  Let's do that.  Could you pull up figures 1

     10:40AM 20   and 2, of the '081 patent?  Joint exhibit 2.  No problem.

     10:40AM 21   A.  So, --

     10:40AM 22   Q.  Okay.

     10:40AM 23   A.  The seal can be a flexible sheet or it can be kind of a

     10:40AM 24   mask, cup and the screen can be either in the wound or kind of

     10:40AM 25   lying atop of the wound underneath the cover.
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     10:40AM  1   Q.  Let's take the seal first so we know what that is.

     10:40AM  2   Looking at the top drawing, Figure 1, what is it?

     10:40AM  3   A.  The seal is -- the seal is the number -- basically number

     10:41AM  4   12 in that drawing.

     10:41AM  5   Q.  Okay.  And in the -- so, that's that hemi's -- semi --

     10:41AM  6   semihemisphere -- hemisphere?

     10:41AM  7   A.  Hemisphere.  Yeah.

     10:41AM  8   Q.  Thank you.  That goes over the top of this contraption?

     10:41AM  9   A.  Right.  And I -- and I have to look at the claim term.  It

     10:41AM 10   may actually also include that it's operatively associated

     10:41AM 11   with number 11 which is the tube going to the suction source.

     10:41AM 12   Q.  Okay.  And with respect to figure 2, what's the seal

     10:41AM 13   there?

     10:41AM 14   A.  So, the seal is it looks kind of like a mask and it's

     10:41AM 15   basically 22 and 20 and 21 are the various components of that

     10:41AM 16   mask that's the cover.

     10:41AM 17   Q.  And the mask is like what?  What kind of mask?

     10:41AM 18   A.  Like a CPR mask, a mask that you put on someone's face.

     10:42AM 19   Q.  Okay.  And you started to talk about the screen, so let's

     10:42AM 20   go to that and a long as we're in these figures, let's look at

     10:42AM 21   Figure 1.  What's the screen there?

     10:42AM 22   A.  So, there's a screen in that one, number 10, and you can

     10:42AM 23   see it's actually on the bottom of the wound -- in the wound

     10:42AM 24   sitting on the bottom of the wound.  So, it's in the face of

     10:42AM 25   the wound.  It's underneath the seal in the wound.
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     10:42AM  1   Q.  Okay.  And there's a tube that goes into it?

     10:42AM  2   A.  That is correct.

     10:42AM  3   Q.  And the tube, -- what is the tube?  What is the --

     10:42AM  4   A.  That's the vacuum.  That's the connection to the vacuum

     10:42AM  5   source.

     10:42AM  6   Q.  And in figure 2, what's the seal there or what's the

     10:42AM  7   screen there.  Excuse me.

     10:42AM  8   A.  The screen in figure 2 is number 24 and what you can see

     10:42AM  9   there is that it's lying across the top of the opening.  It

     10:42AM 10   doesn't touch the wound bed.  It's underneath the seal, but

     10:42AM 11   it's not in the base of the wound.

     10:42AM 12   Q.  Okay.  And in the case of figure 2 it's a screen that

     10:43AM 13   unlike Figure 1 it looks like it's occupying more of the wound

     10:43AM 14   and figure 2 it's less.  Is that right?

     10:43AM 15   A.  Yes.  One is -- I think in Figure 1 it's really filling

     10:43AM 16   the wound and figure 2 it's going across the top of the wound.

     10:43AM 17   It looks like it's actually attached almost to the cup.

     10:43AM 18   Q.  Okay.  Now, let's look at what the patent says about what

     10:43AM 19   a screen is and I think if we turn to column 4, Kelly, lines

     10:43AM 20   50 -- 45, excuse me, through 60.  Okay.  And let's see.  What

     10:43AM 21   do we have here, Dr. Hopf?

     10:43AM 22   A.  This is a fuller description of things that you can use,

     10:44AM 23   how to make the screen and a little bit of -- no, I think it's

     10:44AM 24   just how to make the screen.

     10:44AM 25   Q.  Let's actually try to break this down a little bit.  How
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     10:44AM  1   about the third sentence.  Let's look at that.  Can you

     10:44AM  2   highlight that, Kelly?  What's this telling us about the

     10:44AM  3   screen?

     10:44AM  4   A.  So, it says that the screen can be formed from a variety

     10:44AM  5   of porous semi-rigid materials.  So, it's -- it's specifying

     10:44AM  6   what the screen can be made from.

     10:44AM  7   Q.  And if we go a little further into this paragraph.

     10:44AM  8   Highlight please "such foam" -- Excuse me.  Let's go to the

     10:44AM  9   sentence that begins "most preferred".  And we've talked a lot

     10:44AM 10   about foam and you've said it's not in these claims but what

     10:45AM 11   is it that's the most preferred screen here?

     10:45AM 12   A.  So, what it says is the most preferred screen would be an

     10:45AM 13   open cell polymer foam.

     10:45AM 14   Q.  Okay.  And let's go to the last sentence of this

     10:45AM 15   paragraph.  And what is it describing there?

     10:45AM 16   A.  This says another alternative would be the use of a

     10:45AM 17   honeycombed polyethylene sheet cut to the shape of the wound.

     10:45AM 18   Q.  Okay.  The screen can include a number of different

     10:45AM 19   things?

     10:45AM 20   A.  That is correct.  It needs to meet some requirements, but

     10:45AM 21   it could be any material that met those requirements and

     10:45AM 22   they've disclosed a couple of things that they had thought of.

     10:45AM 23   Q.  And by -- when you say met those requirements, are you

     10:45AM 24   talking about the requirements in the claim language?

     10:45AM 25   A.  In the claim language, it -- so, in this part they're sort
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     10:45AM  1   of saying here's some things you can use for screens and later

     10:46AM  2   on in the claims there will be different dependent claims that

     10:46AM  3   say the screen has to have this characteristic.  It doesn't

     10:46AM  4   say necessarily it needs to be made out of this material, but

     10:46AM  5   it has to have this characteristic so that any material that

     10:46AM  6   fits that characteristic would be okay and here are some that

     10:46AM  7   they've talked about as being -- they have tried.

     10:46AM  8   Q.  Now, the focus of your analysis, is it on the claims or on

     10:46AM  9   the specifications?

     10:46AM 10   A.  My focus is on the claims.

     10:46AM 11   Q.  Why is your focus on the claims?

     10:46AM 12   A.  The claims are what is really the --

     10:46AM 13   Q.  The property, right?

     10:46AM 14   A.  That's the patent.  I mean, this whole thing is the patent

     10:46AM 15   but the claims are the thing that tell the world these are the

     10:46AM 16   specifics of what we are claiming.

     10:46AM 17   Q.  Okay.  Now, let's talk about the dependent claims and I

     10:46AM 18   want to do this as briefly as we can because there are a lot

     10:47AM 19   of them and I think you have a chart where you summarize them?

     10:47AM 20   A.  I do.

     10:47AM 21   Q.  Okay.  Now, this is a list of various ones of the

     10:47AM 22   dependent claims kind of broken out by subject matter.  Is

     10:47AM 23   that the idea?

     10:47AM 24   A.  That's correct.

     10:47AM 25   Q.  Would you walk us through this?  First, let's talk about
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     10:47AM  1   the screen.

     10:47AM  2   A.  So in the dependent claims there are three claims that

     10:47AM  3   specify that this screen has to be flat, porous, and

     10:47AM  4   semi-rigid and that's claims 3, 31, and 56.

     10:47AM  5   Q.  And before we go on, it may be helpful just to see that

     10:47AM  6   language to go to the next slide, Kelly.  21.  And I think you

     10:47AM  7   have the claim there.  So, is that what you were just talking

     10:47AM  8   about?

     10:47AM  9   A.  That's exactly what I was talking about.  There it says

     10:47AM 10   "the screen means comprising a flat, porous, semi-rigid

     10:47AM 11   member" and this is an example of the dependent claim we

     10:47AM 12   showed first.

     10:47AM 13   Q.  Let's go back to slide 20.  Tell us about the seal.

     10:48AM 14   A.  So, again, the seal there's three claims that specify what

     10:48AM 15   the seal should be made of which is a flexible polymer sheet

     10:48AM 16   with an adhesive on the surface -- on a surface and that's

     10:48AM 17   included in claims 5, 33, and 58.

     10:48AM 18   Q.  Kelly, let's go to slide 22.  Is this what you're talking

     10:48AM 19   about?

     10:48AM 20   A.  Yes.  There it says the flexible polymer sheet adhesive on

     10:48AM 21   at least -- on at least a surface facing the wound.

     10:48AM 22   Q.  Let's go back to slide 20.  What's the vacuum source

     10:48AM 23   variation that you're describing?

     10:48AM 24   A.  So, there's several vacuum source variations.  The first

     10:48AM 25   one is a vacuum source which has a pump at the source at
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     10:48AM  1   either at least .1 or at least 3 pounds of suction.  That is,

     10:48AM  2   at least 5 millimeters of mercury or at least 155 millimeters

     10:48AM  3   of mercury and that shows up in claims 8, 9, 36, 37, 61, and

     10:48AM  4   62.

     10:49AM  5   Q.  Kelly, let's go to slide 23, excuse me, as an example.

     10:49AM  6   I'm sorry.  Yes.  There we go.  Is this an example of what you

     10:49AM  7   just described?

     10:49AM  8   A.  So, this is dependent Claim 8 which refers back to Claim 1

     10:49AM  9   and then says you have to have a vacuum source that provides

     10:49AM 10   at least .1 pounds of suction.

     10:49AM 11   Q.  Okay.  Let's go back to slide 20 which is our list of

     10:49AM 12   dependent claims.  You have another item entitled vacuum

     10:49AM 13   source.  What's that?

     10:49AM 14   A.  So, here there are dependent claims that specify either

     10:49AM 15   the device is used continuously or the device is used in a

     10:49AM 16   cyclic fashion.

     10:49AM 17   Q.  And let's go to --

     10:49AM 18   A.  And those would be claims 11 and 12 which have continuous

     10:49AM 19   and cyclic and 64 and 65 which have continuous and cyclic.

     10:49AM 20   Q.  So we don't get confused about this, one -- one of these

     10:49AM 21   claims would have continuous and another one would have cyclic

     10:50AM 22   and another one would have continuous and another would have

     10:50AM 23   cyclic.  Is that the idea?

     10:50AM 24   A.  That's correct.  And they are paired.  11 and 12 are.

     10:50AM 25   Q.  Okay.  So, let's look at 11 -- Claim 11 as an example of
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     10:50AM  1   this and it's slide 24.

     10:50AM  2   A.  So, that's the apparatus again according to the

     10:50AM  3   independent Claim 1 in which said vacuum means operates

     10:50AM  4   continuously.

     10:50AM  5   Q.  And let's go back to slide 20.  And there is -- actually,

     10:50AM  6   there are two more things about the vacuum source that are in

     10:50AM  7   these claims?

     10:50AM  8   A.  That's correct.

     10:50AM  9   Q.  Let's look at the next to the last one that you identify

     10:50AM 10   there.

     10:50AM 11   A.  So, here we have dependent Claim 13 which discloses the

     10:50AM 12   use of a vacuum source in the range of .3 to .99 atmospheres

     10:50AM 13   or 228 millimeters to 752 millimeters of mercury of negative

     10:50AM 14   pressure.

     10:50AM 15   Q.  And if we turn to slide 25 I think we see Claim 13

     10:51AM 16   illustrated.

     10:51AM 17   A.  And, again, it refers back to Claim 1 and then says the

     10:51AM 18   vacuum means provide negative pressure between about .3 and

     10:51AM 19   .99 atmospheres to the wound.

     10:51AM 20   Q.  Okay.  Let's go back to your summary slide of the

     10:51AM 21   dependent claims, slide 20.  And what's the last issue with

     10:51AM 22   respect to vacuum source insofar as these dependent claims are

     10:51AM 23   concerned?

     10:51AM 24   A.  So, this is the cyclical operation with the specified

     10:51AM 25   ratio of between 1 to 10 and 10 to 1.
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     10:51AM  1   Q.  And that's in Claim 66?

     10:51AM  2   A.  That is correct.

     10:51AM  3   Q.  Let's look at slide 26 so we can see that.

     10:51AM  4   A.  And here, again, this one now refers back to Claim 65 but

     10:51AM  5   it says vacuum means operate cyclicly and provide periods of

     10:51AM  6   application to non-application with ratios of 1 to 10 and 10

     10:51AM  7   to 1 or between a ratio of 1 to 10 and 10 to 1.

     10:51AM  8   Q.  Now, the one observation that I've had as we've gone

     10:52AM  9   through this is that some of these dependent claims contain an

     10:52AM 10   expression that is similar to something you found in some of

     10:52AM 11   the independent claims, so we have sort of a mix and match

     10:52AM 12   sort of thing going on here.  Is that the idea?

     10:52AM 13   A.  I --

     10:52AM 14   Q.  For example --

     10:52AM 15   A.  Okay.

     10:52AM 16   Q.  For example, this last thing that you described, the

     10:52AM 17   vacuum source operates cyclicly between 1 to 10 to 10 to 1 you

     10:52AM 18   said was in independent Claim 66.  You see that here.

     10:52AM 19   A.  Correct.

     10:52AM 20   Q.  And if we go back and we look at independent claim I think

     10:52AM 21   it's 27 --

     10:52AM 22   A.  Yes.  That also has the cyclic ratio included.

     10:52AM 23   Q.  Right.  So, there's kind of a mixing and matching going on

     10:52AM 24   in these various claims?

     10:52AM 25   A.  There's a small number of change -- of differences that
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     10:52AM  1   show up in multiple claims and they're pretty -- so, yes.

     10:52AM  2   Q.  But with all of that, coming back to slide 19, while it

     10:53AM  3   all sounds very complicated because of the number of claims,

     10:53AM  4   the bottom line is what?

     10:53AM  5   A.  That it really all refers to these three backbone issues

     10:53AM  6   of is there a vacuum source, do you have a seal over the wound

     10:53AM  7   that can maintain negative pressure, and is there a screen in

     10:53AM  8   the wound underneath the seal to prevent tissue overgrowth in

     10:53AM  9   the wound and there's lots of variations on exactly how those

     10:53AM 10   are applied, but that's what's applied in every one of these

     10:53AM 11   claims.

     10:53AM 12   Q.  Okay.  Now that we've got the claims straight, we're going

     10:53AM 13   to turn to some of the prior art.

     10:53AM 14   A.  Okay.

     10:53AM 15   Q.  If we may.  Is -- Can we begin with the Jeter poster

     10:53AM 16   presentation.  You were here for her testimony?

     10:53AM 17   A.  Yes, I was.

     10:53AM 18   Q.  What is the Jeter poster presentation?  Just very

     10:53AM 19   generally first.

     10:53AM 20   A.  Dr. Jeter, as she described yesterday, presented this

     10:54AM 21   poster in I think Washington, D.C. in June of 1989 and it

     10:54AM 22   included pictures of some of the patients she had treated and

     10:54AM 23   also a how-to guide, all the pieces that you need to put

     10:54AM 24   together the system.

     10:54AM 25   Q.  Okay.  Now, let's go to slide 27.  And you were here for
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     10:54AM  1   the testimony of Dr. Chariker?

     10:54AM  2   A.  Yes, I was.

     10:54AM  3   Q.  And during Dr. Chariker's testimony he created a timeline.

     10:54AM  4   A.  That is correct.

     10:54AM  5   Q.  And you saw that?

     10:54AM  6   A.  Yes.

     10:54AM  7   Q.  Is his timeline here?

     10:54AM  8   A.  That's his timeline.  Yes.

     10:54AM  9   Q.  And you were here for the testimony of Dr. Jeter?

     10:54AM 10   A.  Yes, I was.

     10:54AM 11   Q.  And you saw a time -- you heard her testify about various

     10:54AM 12   events?

     10:54AM 13   A.  Yes, I did.

     10:54AM 14   Q.  And what is this that's depicted on the bottom half of

     10:54AM 15   this slide?

     10:54AM 16   A.  This is a timeline that would be parallel to the one for

     10:54AM 17   Dr. Chariker that shows what Dr. Jeter did in terms of the

     10:54AM 18   prior art she created.

     10:54AM 19   Q.  Okay.  And so during her testimony did you hear her talk

     10:55AM 20   about these various things that are depicted here?

     10:55AM 21   A.  Yes.  She talked about each of these pieces of prior art

     10:55AM 22   during her testimony.

     10:55AM 23   Q.  Okay.  So that we now have -- we always have this problem

     10:55AM 24   that we've got a demonstrative with a lot of information on it

     10:55AM 25   and -- Pardon me?
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     10:55AM  1   A.  I just noted -- Never mind.  I thought they were fixing

     10:55AM  2   it.  I lost my picture on my screen.  I think everyone did.

     10:55AM  3            MR. PARTRIDGE:  You know what?  I did that somehow.

     10:55AM  4            THE WITNESS:  I thought you might have.

     10:55AM  5            MR. PARTRIDGE:  Forgive me, Your Honor.

     10:55AM  6            THE COURT:  It happens.

     10:55AM  7            MR. PARTRIDGE:  Okay.  Great.

     10:55AM  8   BY MR. PARTRIDGE:

     10:55AM  9   Q.  So, you were here when she talked about each of these

     10:55AM 10   events?

     10:55AM 11   A.  Yes, I was.

     10:55AM 12   Q.  So that we now know what they are because these slides,

     10:55AM 13   unfortunately, are just for us here in the courtroom,

     10:55AM 14   what's -- what is -- what are the various things she talked

     10:55AM 15   about during her testimony?

     10:55AM 16   A.  Dr. Jeter talked about presentations she gave, including

     10:56AM 17   one in Philadelphia in December of 1985, Tampa Florida in May

     10:56AM 18   of 1986, Savannah, Georgia in June of 1986, Los Angeles,

     10:56AM 19   California in October 1986.  Memphis, Tennessee in May of

     10:56AM 20   1987.  Charleston, South Carolina in April of 1987.  The

     10:56AM 21   Marion Laboratories poster presentation in Washington, D.C. in

     10:56AM 22   June of 1989.  Joliet, Illinois in September of 1990.  Salt

     10:56AM 23   Lake City, Utah in September of 1990.  And then she also

     10:56AM 24   disclosed her or talked about the patients she took care of,

     10:56AM 25   the seven patients who had wounds that had fistulas in them as
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     10:56AM  1   well as the article she co-authored in Contemporary Surgery,

     10:56AM  2   the article she co-authored in the Chronic Wound Care book

     10:56AM  3   edited by Diane Crazner and then the article she co-authored

     10:56AM  4   in the Clinician's Pocket Guide.

     10:57AM  5   Q.  Is this your understanding that these are different pieces

     10:57AM  6   of prior art?

     10:57AM  7   A.  Yes.  These are different pieces of prior art.

     10:57AM  8   Q.  Can you group the different pieces of prior art here?  Is

     10:57AM  9   there a way you can kind of summarize this for us?

     10:57AM 10   A.  So, there's public presentations, there's the public use

     10:57AM 11   of the actual care of the patients, there's the article in

     10:57AM 12   Contemporary Surgery and there's the chapter in Chronic Wound

     10:57AM 13   Care.

     10:57AM 14   Q.  And in connection with patient care there's also the fact

     10:57AM 15   that those were patients I think both of them -- did you hear

     10:57AM 16   them talk about Medicare and insurance and the like so they

     10:57AM 17   were normal patients in the hospital?

     10:57AM 18   A.  They were -- Yes.  They were normal patients in the

     10:57AM 19   hospital.  Perhaps a little sicker than normal, but --

     10:57AM 20   Q.  Okay.  And you're going to talk about some of this, not

     10:57AM 21   all of it, I gather?

     10:57AM 22   A.  Yes.

     10:57AM 23   Q.  Actually, I guess you're going to talk about most of it?

     10:57AM 24   A.  Her presentations were all relatively the same set of

     10:57AM 25   slides, so --
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     10:57AM  1   Q.  At different times?

     10:58AM  2   A.  Correct.

     10:58AM  3   Q.  Let's talk then about the June 1989 Washington, D.C.

     10:58AM  4   poster presentation which I believe is Defendant's Exhibit 41.

     10:58AM  5   And before we get into this, you heard during the course of

     10:58AM  6   her testimony that she referred to a number of exhibit numbers

     10:58AM  7   that were different than this exhibit number.

     10:58AM  8   A.  Right.

     10:58AM  9   Q.  And so for trial we're using, unfortunately, a different

     10:58AM 10   set of numbers than were used in the deposition.

     10:58AM 11            MR. PARTRIDGE:  Your Honor, that may --

     10:58AM 12            THE COURT:  That's a good time to just interrupt.

     10:58AM 13   The depositions have different exhibit numbers than the

     10:58AM 14   numbers that we finally have used to mark the exhibits in this

     10:58AM 15   case and so the lawyers have done a nice job and I'll give it

     10:58AM 16   to you when you begin your deliberations, have all the

     10:58AM 17   exhibits, they have tied the exhibit numbers in the

     10:59AM 18   depositions to what the exhibit numbers are in this case.  In

     10:59AM 19   other words, it may have been in Ms. Jeter's deposition

     10:59AM 20   exhibit 10 but it's marked here as exhibit 20 and so, you

     10:59AM 21   know, if you need to tie those together, there will be a chart

     10:59AM 22   that will allow you the tie those together and that will be

     10:59AM 23   given to you when you're given the exhibits.  So, that will,

     10:59AM 24   hopefully, prevent any misunderstanding.

     10:59AM 25            MR. PARTRIDGE:  Thank you, Your Honor.
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     10:59AM  1            THE COURT:  Thank you.

     10:59AM  2   BY MR. PARTRIDGE:

     10:59AM  3   Q.  Now, so when Dr. Jeter was talking about her poster

     10:59AM  4   presentation during her testimony she was talking about what

     10:59AM  5   is now, what?  Defendant's Exhibit 41?

     10:59AM  6   A.  Yes.

     10:59AM  7   Q.  Okay.  So, let's -- Let's talk about Defendant's Exhibit

     10:59AM  8   41.  What is it that -- and before we get into the details,

     10:59AM  9   what is it that you found important for your analysis here

     10:59AM 10   about that?  Defendant's Exhibit 41.  The poster presentation.

     11:00AM 11   A.  That -- that poster presentation anticipates the claims of

     11:00AM 12   the '081 patent.

     11:00AM 13   Q.  Okay.  And let's go then to the poster presentation and

     11:00AM 14   would you mind describing your analysis of the poster

     11:00AM 15   presentation as you heard it described?  Slide 28.  What do we

     11:00AM 16   have here?

     11:00AM 17   A.  This is one of the pictures of one of the patients that

     11:00AM 18   Dr. Jeter and Dr. Chariker took care of who had a large, not

     11:00AM 19   nice looking abdominal wound with a fistula in it.

     11:00AM 20   Q.  Okay.  The next slide.  29.  And this is -- By the way,

     11:00AM 21   this would probably help.  This is Defendant's Exhibit 41,

     11:00AM 22   page 67.  Now let's go to that same exhibit page 57.  What do

     11:00AM 23   we have here?

     11:00AM 24   A.  This is a picture she took.  She gathered the materials

     11:00AM 25   you would need to do this technique and took a picture of them
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     11:01AM  1   so that when she was giving the talk she could show the

     11:01AM  2   components of putting it together.

     11:01AM  3   Q.  So, what do we have here?

     11:01AM  4   A.  So, kind of lumping them into that vacuum source seal

     11:01AM  5   screen, the vacuum source -- she doesn't yet in this picture,

     11:01AM  6   later on she'll show the vacuum itself, but in the middle

     11:01AM  7   there's the picture of the Jackson Pratt tube and that's what

     11:01AM  8   connects to the suction source.  So, there's the suction

     11:01AM  9   source.  Then she shows the seal which would consist of this

     11:01AM 10   piece of Tegaderm which is a flexible polymer adhesive film

     11:01AM 11   and that's the primary part of the seal and then she uses this

     11:01AM 12   tube on the top as the Stomahesive paste which is used to

     11:01AM 13   chalk and then there's pink tape which is used to seal and

     11:01AM 14   then there's a picture of that skin barrier prep which she

     11:01AM 15   uses underneath the seal.  And then -- so I've got the vacuum

     11:01AM 16   source and I've got the seal.  So, what's the screen?  The

     11:02AM 17   screen in this is that piece of -- is the gauze that she uses

     11:02AM 18   to fill the wound and line the base of the wound.

     11:02AM 19   Q.  Let's go to the next slide, slide 30, which is page 69 of

     11:02AM 20   Defendant's Exhibit 41.

     11:02AM 21   A.  This is a picture of that same wound that's now being

     11:02AM 22   dressed with this system and here's the first component of the

     11:02AM 23   gauze screen.  She is taking that piece of 2 x 2 gauze and

     11:02AM 24   opened it up so that it lies in the bottom of this wound.

     11:02AM 25   Q.  And what do we have next in slide 31 which is page 70 of
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     11:02AM  1   Defendant's Exhibit 41?

     11:02AM  2   A.  So now she's working on the suction source and that

     11:02AM  3   Jackson Pratt drain has been cut to the right size to fit in

     11:02AM  4   the wound and you can see in the wound there is this piece of

     11:02AM  5   tubing that has some holes in it and there's some tubing

     11:02AM  6   coming off -- out of the wound connected to that Jackson

     11:02AM  7   Pratt.

     11:02AM  8   Q.  And then the next slide which is page 61 of that same

     11:03AM  9   exhibit.

     11:03AM 10   A.  So, this shows the remainder of that screen where she's

     11:03AM 11   got the -- now we've got sort of a Jackson Pratt sandwich.

     11:03AM 12   You've got the layer of gauze in the base of the wound and

     11:03AM 13   then she as fluffed up gauze and she has wet it with the

     11:03AM 14   saline that she showed in that method slide and filled up the

     11:03AM 15   wound and covered over that drain.

     11:03AM 16   Q.  Okay.  And then the next slide which is page 62 of that

     11:03AM 17   exhibit.

     11:03AM 18   A.  And here she's showing the skin prep to begin the process

     11:03AM 19   of making the seal.

     11:03AM 20   Q.  And in the next slide, which is page 63 of that exhibit.

     11:03AM 21   A.  So, this is the -- the major component of the seal which

     11:03AM 22   is the flexible screen and you can see here it's Tegaderm and

     11:03AM 23   she's applying it to the wound so that there's a margin of

     11:03AM 24   healthy tint -- healthy skin around the wound and that the

     11:03AM 25   wound itself and the healthy skin are both covered by this
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     11:03AM  1   film adhesive dressing.

     11:04AM  2   Q.  Okay.  And in the next slide which is page 64.

     11:04AM  3   A.  And here she is using Stomahesive paste which is kind of a

     11:04AM  4   gooey occlusive thing that's used on ostomy pouches and she is

     11:04AM  5   just putting a dab of it.  Where the tubing comes out it's

     11:04AM  6   probably the most likelihood of not having a good seal because

     11:04AM  7   you can't lay it flat on the skin, so she has chalked it, as

     11:04AM  8   she said, with a little dab to add to that seal.

     11:04AM  9   Q.  Okay.  And on the next slide which is page 66 of that

     11:04AM 10   exhibit.

     11:04AM 11   A.  So, this is the final component of the seal.  She has now

     11:04AM 12   taken this pink tape which is water proof tape and done some

     11:04AM 13   extra sealing around where the tube comes out to make sure

     11:04AM 14   that there's a seal with the skin so that the vacuum can be

     11:04AM 15   applied.

     11:04AM 16   Q.  And then the next slide which is page 65.

     11:04AM 17   A.  This is her picture of the suction source which is the

     11:04AM 18   standard wall oxygen source and she has it here set at 60

     11:04AM 19   millimeters of mercury.

     11:05AM 20   Q.  Okay.  I would like to ask you a couple of questions about

     11:05AM 21   that.

     11:05AM 22            MR. PARTRIDGE:  Your Honor, may I approach?

     11:05AM 23            THE COURT:  You may.

     11:05AM 24   BY MR. PARTRIDGE:

     11:05AM 25   Q.  You were here for the demonstration that Dr. Chariker did?
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     11:05AM  1   A.  Yes, I was.

     11:05AM  2   Q.  Is this the kind of wall suction source that was used at

     11:05AM  3   that time?

     11:05AM  4   A.  Yes, it is.  In fact, if you look at them, they look

     11:05AM  5   virtually identical except Ohio has now become Onita, but this

     11:05AM  6   is really the standard suction pump that would be in any

     11:05AM  7   hospital room.

     11:05AM  8   Q.  Now, when you were a resident and physician in that time

     11:05AM  9   period prior to the critical date in November of 1990, were

     11:05AM 10   you familiar with these things?

     11:05AM 11   A.  I certainly was.  We -- a lot of patients in those days

     11:05AM 12   had nasal gastric tubes and they were all hooked up to suction

     11:05AM 13   so there was a suction in every patient's room and then in

     11:05AM 14   anesthesia when we give anesthesia we always make sure we have

     11:06AM 15   suction available.  You may know that throwing up is often

     11:06AM 16   associated with anesthesia.  We're trying to fix that but we

     11:06AM 17   have to have a way to suction so my anesthesia machine when I

     11:06AM 18   give anesthesia in a room has this exact -- that exact style

     11:06AM 19   of suction device attached to it.

     11:06AM 20   Q.  Maybe you should point me through this.  I was tempted to

     11:06AM 21   bring it up there but I think I have more -- more space.  In

     11:06AM 22   those standard systems that existed in your experience back in

     11:06AM 23   the 80s, what were some of the functions and maybe you can

     11:06AM 24   direct me to --

     11:06AM 25   A.  Sure.
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     11:06AM  1   Q.  -- point to something or move something and -- as you do

     11:06AM  2   that.

     11:06AM  3   A.  So, there's a gauge in the middle that tells you what

     11:06AM  4   pressure you're at that goes from 0 to 200 around it and

     11:06AM  5   then at the bottom --

     11:06AM  6   Q.  0 to 200 means what?

     11:06AM  7   A.  Millimeters of mercury of negative pressure.  And at the

     11:07AM  8   bottom it says full vac.  I think -- I think it's around 350

     11:07AM  9   millimeters of mercury.  Something like that.  But it's

     11:07AM 10   somewhere higher than 200.

     11:07AM 11   Q.  And there are some buttons on here?

     11:07AM 12   A.  There are.  So, there's a knob on the bottom left and that

     11:07AM 13   allows me to turn it on.  In the middle there's the off

     11:07AM 14   setting.

     11:07AM 15   Q.  Which is where it is now.

     11:07AM 16   A.  And if you turn it down, you get the continuous setting.

     11:07AM 17   Q.  Okay.  Which is where it is now.

     11:07AM 18   A.  And if you turn it up to the top you get the intermittent

     11:07AM 19   setting.

     11:07AM 20   Q.  So, these systems at that time had both continuous and

     11:07AM 21   intermittent.  Is that correct?

     11:07AM 22   A.  Yes, they did.  And, in fact, if you look at Dr. Jeter's

     11:07AM 23   slide you can see it's set on continuous in this but you can

     11:07AM 24   see the intermittent and the off switches.

     11:07AM 25   Q.  What's this another dial?
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     11:07AM  1   A.  The knob on the right is a regulator and when you have it

     11:07AM  2   on you can adjust how much suction you're delivering by

     11:07AM  3   adjusting that knob.

     11:07AM  4   Q.  Now, were there some other components associated with wall

     11:08AM  5   nights in the 80s?

     11:08AM  6   A.  Yes, there were.

     11:08AM  7   Q.  What were those?

     11:08AM  8   A.  Well, if you are thinking about suctioning material up,

     11:08AM  9   you wouldn't want it to actually connect directly into the

     11:08AM 10   suction, it has to have some place to go.  In fact, I know

     11:08AM 11   this because when I was a resident, when I was an intern, one

     11:08AM 12   of the inters in some kind of emergency hooked up the

     11:08AM 13   suction quickly and just took the suction tube and hooked it

     11:08AM 14   to up to the machine and there was a big fuss about that and

     11:08AM 15   then we had to have a little lecture on how to use the suction

     11:08AM 16   device properly so as not to mess up the machine and make us

     11:08AM 17   replace it.

     11:08AM 18   Q.  What was it that he failed to do?

     11:08AM 19   A.  You could actually go get it, I think, I don't know if

     11:08AM 20   it's still sitting there or if it's in a box, but there's a

     11:08AM 21   cannister that goes between -- there's tubing that comes from

     11:08AM 22   the patient and there's tubing that goes to the suction and in

     11:08AM 23   the middle of it there's a cannister there at -- I think it's

     11:08AM 24   coming forward.

     11:08AM 25   Q.  Okay.  Great.  Is this what you're talking about?
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     11:08AM  1   A.  Yes, it is.

     11:08AM  2   Q.  And, again, we're back in the 1980s, standard wall suction

     11:09AM  3   systems.  What did that cannister do?

     11:09AM  4   A.  So you can see it's big and you can actually get them very

     11:09AM  5   big or smaller, but if fluid is coming out and you don't want

     11:09AM  6   it to go into the hospital suction, wherever it is in the

     11:09AM  7   center of the hospital, the -- you've got connections there

     11:09AM  8   that it goes into and it's actually pretty foolproof.  On the

     11:09AM  9   top, if you flip that top off -- it's upside down.

     11:09AM 10   Q.  It is upside down.  What is it you're describing?

     11:09AM 11   A.  I want to talk about the top first.

     11:09AM 12   Q.  Oh, I'm sorry.

     11:09AM 13   A.  If we look on the top there's a bunch of things and places

     11:09AM 14   you could take a suction tubing and connect it in.  One of

     11:09AM 15   them says "patient" and one of them says "suction" or

     11:09AM 16   something like that.

     11:09AM 17   Q.  One of them says "vacuum".  One says "patient" --

     11:09AM 18   A.  Okay.  That -- Well, there's -- there's some specialty

     11:09AM 19   ones but there's "vacuum" and there's "patient".  So, ideally,

     11:09AM 20   you don't have to have much training to know, okay, I'm going

     11:09AM 21   to take the tubing from the vacuum, I'm going to stick it on

     11:09AM 22   the vacuum side, and I'm going to take the tubing from the

     11:09AM 23   patient and I'm going to stick it on the patient's side.

     11:10AM 24   Q.  Okay.  Great.  Now, is there anything else that's in slide

     11:10AM 25   37 which is page 65 of the exhibit that you should talk about?
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     11:10AM  1   A.  We can talk about one more thing about the suction

     11:10AM  2   cannister?

     11:10AM  3   Q.  Oh, please.  Please.

     11:10AM  4   A.  So, if I look on the bottom side of that, that's a -- if

     11:10AM  5   you have a lot of fluid going in there, you can imagine that

     11:10AM  6   if -- if you're not paying attention, the fluid could

     11:10AM  7   overflow.  So, it actually has that little piece that stops it

     11:10AM  8   from overflowing and it's a great little device because it

     11:10AM  9   prevents it from overflowing but it does make the system a

     11:10AM 10   little annoying in that if you knock the cannister over it

     11:10AM 11   sets off that device and you have to unplug it and set it

     11:10AM 12   right and replug it in order to get suction again, so --

     11:10AM 13   Q.  Is this standard as part of wall suction systems in the

     11:10AM 14   80s when you were using those?

     11:10AM 15   A.  Yes, it was.  One advance we've made is now there's a

     11:10AM 16   thing on the wall that you put the cannister in so it doesn't

     11:10AM 17   keep tipping over.

     11:11AM 18            THE COURT:  When you're at a good place for a break,

     11:11AM 19   let me know, because --

     11:11AM 20            MR. PARTRIDGE:  Your Honor, this would work.  This

     11:11AM 21   would work.

     11:11AM 22            THE COURT:  Ladies and gentlemen, let's take a break

     11:11AM 23   until 11:25.  We'll come back at 11:25.  And then -- Manny,

     11:11AM 24   when is lunch due for the jury?

     11:11AM 25            COURT SECURITY OFFICER:  I'll have to check with
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     11:11AM  1   Sheila, sir.

     11:11AM  2            THE COURT:  When we come back, yesterday we broke at

     11:11AM  3   12:00 and you didn't get your lunch until after 12:30.  We're

     11:11AM  4   going to go until your lunch comes and then we'll take a

     11:11AM  5   break.  We'll do it that way.  Thank you for your wonderful

     11:11AM  6   attention throughout this trial and throughout the testimony

     11:11AM  7   today, ladies and gentlemen.  All rise for the jury.  And,

     11:11AM  8   Mr. Ramirez, please, lead the jury out.

     11:11AM  9       (Jury out.)

     11:11AM 10            THE COURT:  Thank you, Doctor, you may step down.

     11:12AM 11            THE WITNESS:  Thank you.

     11:12AM 12            THE COURT:  Thank you so much.  Okay.  Recess until

     11:12AM 13   25 after.

     11:12AM 14       (Recess.)

     11:26AM 15            THE COURT:  Thank you so much, ladies and gentlemen.

     11:26AM 16   Please be seated.  Doctor, please be seated.  Mr. Partridge,

     11:26AM 17   please continue.

     11:26AM 18            MR. PARTRIDGE:  Thank you, Your Honor.  When I first

     11:26AM 19   identified this, I didn't realize there was an exhibit number

     11:26AM 20   on this.

     11:26AM 21            THE COURT:  Sure.  Please do.

     11:26AM 22            MR. PARTRIDGE:  When we were talking about this

     11:26AM 23   particular device, it actually is Defendant's Exhibit 282.

     11:27AM 24   BY MR. PARTRIDGE:

     11:27AM 25   Q.  Dr. Hopf, I want to ask you a question about this.  I
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     11:27AM  1   think you -- this particular piece that we're looking at here,

     11:27AM  2   is this the regulator piece?

     11:27AM  3   A.  That is correct.  That's the regulator.

     11:27AM  4   Q.  And when we talk about wall suction, does the -- is the

     11:27AM  5   suction force or whatever it is somewhere behind what we see

     11:27AM  6   here is the wall?

     11:27AM  7   A.  That's correct.  That's the wall and behind the wall

     11:27AM  8   somewhere in the middle of the hospital there's a suction and

     11:27AM  9   it sends out tubes and when you turn it on you get the pump

     11:27AM 10   from the middle of the hospital now pumps through that tubing

     11:27AM 11   and provides you with a suction.

     11:27AM 12   Q.  And then when you're in a particular room treating someone

     11:27AM 13   then you go to this in order to --

     11:27AM 14   A.  And that's how you adjust the amount of suction that's

     11:27AM 15   being delivered.

     11:27AM 16   Q.  Thank you.  Now, we were -- we were on this particular

     11:28AM 17   slide which is page 65 of Defendant's Exhibit 41.  Let's go to

     11:28AM 18   the next slide which is page 71 of that same exhibit.  What do

     11:28AM 19   we have here?

     11:28AM 20   A.  This is a picture of the wound with the entire device

     11:28AM 21   functional, operational so it's got the gauze screen and the

     11:28AM 22   Jackson Pratt suction connection and the flexible sheet plus

     11:28AM 23   other things, seal, and now they've actually hooked it up to

     11:28AM 24   suction and you can see how that gauze has been sucked down

     11:28AM 25   into the wound and the edges of the wound have been pulled a
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     11:28AM  1   little bit close together.

     11:28AM  2   Q.  I am terrible with pointers myself, but are you

     11:28AM  3   comfortable with --

     11:28AM  4   A.  I would be happy to use a pointer.

     11:28AM  5   Q.  Okay.

     11:28AM  6            MR. PARTRIDGE:  Mr. McClanahan, okay if I use your --

     11:28AM  7            MR. McCLANAHAN:  Absolutely.

     11:28AM  8            MR. PARTRIDGE:  May I approach, Your Honor?

     11:28AM  9            THE COURT:  Surely.  Yes, sir.

     11:28AM 10   BY MR. PARTRIDGE:

     11:28AM 11   Q.  I'd like you to --

     11:28AM 12   A.  Thank you.

     11:28AM 13   Q.  -- illustrate with the pointer what you were just

     11:28AM 14   describing.

     11:28AM 15   A.  So, up there is the gauze screen in the wound and then you

     11:29AM 16   can see the plastic sheet around it and there's the suction

     11:29AM 17   tube coming out and what you can see is there's kind of

     11:29AM 18   wrinkling in the skin as it's being pulled down.  This gauze

     11:29AM 19   you may remember before was humped up and now it's sucked down

     11:29AM 20   into the wound.  You don't have it next to it to compare, but

     11:29AM 21   if you look at how far apart the edges are, they've kind of

     11:29AM 22   pulled together a little bit.  You can tell just like when

     11:29AM 23   Dr. Chariker put his demonstration and put the suction on you

     11:29AM 24   can see that sucked down, that's what this picture is of.

     11:29AM 25   Q.  Okay.  And so is this in your view creating a negative
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     11:29AM  1   pressure zone?

     11:29AM  2   A.  This is applying negative pressure to the wound bed.

     11:29AM  3   Q.  Sometimes I think the words reduced pressure are used?

     11:29AM  4   A.  Negative pressure and reduced pressure mean essentially

     11:30AM  5   the same thing.  It's some kind of pressure below atmosphere

     11:30AM  6   pressure that's being applied through suction to the wound.

     11:30AM  7   Q.  In this photograph that we're looking at, just to avoid

     11:30AM  8   confusion here, did you hear some testimony about that other

     11:30AM  9   tube, the one that's sort of -- I guess as you're facing it

     11:30AM 10   would be sort of at the 11:00 o'clock position?

     11:30AM 11   A.  In the patient's right flank is how I would describe it.

     11:30AM 12   Above the tube that's coming out of the wound.  That --

     11:30AM 13   Dr. Jeter described that yesterday as -- that's a drain tube

     11:30AM 14   that's in her peritoneal cavity inside her abdomen where her

     11:30AM 15   organs are and that's draining out stuff that's inside that

     11:30AM 16   peritoneal cavity but that's not connected to the wound

     11:30AM 17   itself.

     11:30AM 18   Q.  So, is it fair to say then that we're dealing with two

     11:30AM 19   different treatment measures for this patient?

     11:30AM 20   A.  Yes.  And that's unrelated really to the wound treatment.

     11:30AM 21   Q.  Okay.  Now, there is, as we talked about in the claims a

     11:31AM 22   little bit ago, this thing called a screen and I think when I

     11:31AM 23   did your bullet point analysis the summary you had for that --

     11:31AM 24   if I can find it.  I apologize.  Do you remember the word --

     11:31AM 25   you said a screen wound within seal to prevent tissue
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     11:31AM  1   overgrowth in wound.

     11:31AM  2   A.  Correct.

     11:31AM  3   Q.  As long as we're on this picture, can you explain that to

     11:31AM  4   us?

     11:31AM  5   A.  So the screen, one of the things that's disclosed is the

     11:31AM  6   screen has to be between the wound and the seal and so what we

     11:31AM  7   have here is a -- I don't know if you can maybe see it.  It's

     11:31AM  8   probably better in some of the other pictures where it's

     11:31AM  9   actually being laid in, but you have the wound bed and they

     11:31AM 10   put the gauze over the wound bed so that's what's the

     11:31AM 11   screen -- but there's actually several kind of components to

     11:31AM 12   the screen so there's that screen lying over the wound bed and

     11:31AM 13   there's the gauze on top of it and they have a couple of

     11:31AM 14   functions.  One is if you just put that drain in the wound and

     11:32AM 15   put suction on it, it would stick to the edge of the wound and

     11:32AM 16   you wouldn't get even distribution of the pressure, you would

     11:32AM 17   just be sucking in little pieces of tissue here and there.

     11:32AM 18   So, that screen on the base of the wound protects the base of

     11:32AM 19   the wound from direct suction so that it spreads out the

     11:32AM 20   suction and then the gauze screen on top of that does that as

     11:32AM 21   well.  But in terms of -- so that's sort of making the thing

     11:32AM 22   work.

     11:32AM 23            In terms of preventing overgrowth, when you have that

     11:32AM 24   screen, the gauze in the wound, and then you apply negative

     11:32AM 25   pressure to it, it exerts a force on the base of the wound
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     11:32AM  1   which is a counteracting force that prevents that tissue from

     11:32AM  2   growing up over the edge of the skin.

     11:32AM  3   Q.  And I -- I'm going to throw a curve here.  I've thrown a

     11:32AM  4   few but here's another one.  It probably strikes me as

     11:32AM  5   important to explain this a little more and I think you have a

     11:32AM  6   set of slides that describe the use of gauze as a screen?

     11:32AM  7   A.  I do indeed.

     11:32AM  8   Q.  Could we go to slide 88, please?

     11:33AM  9   A.  Someone's way ahead of you.

     11:33AM 10   Q.  Oh, okay.  Oh, great.  Great.  So, there's a series of

     11:33AM 11   slides.  I think there's four or five of them and I would like

     11:33AM 12   you to explain them relative to this notion of gauze as a

     11:33AM 13   screen.  What is it that you're illustrating here?

     11:33AM 14   A.  This is a wound.  Dare I use the pointer?

     11:33AM 15   Q.  You may.

     11:33AM 16   A.  I have it.  So, if you look at it up -- up on the top,

     11:33AM 17   this is your normal skin, sort of the epidermis and dermis.

     11:33AM 18   This is subcutaneous tissue down here and now there's an

     11:33AM 19   injury in that skin and subcutaneous tissue and the injury

     11:33AM 20   goes through the skin into the subcutaneous tissue and there

     11:33AM 21   is a wound that is a space that needs to heal.

     11:33AM 22   Q.  Okay.  Go to the next slide.

     11:33AM 23   A.  Yes.

     11:33AM 24   Q.  Okay.  What do we have here?

     11:33AM 25   A.  This is the wound suction system being put together

                                                         Hopf - Direct (Partridge)

                                                                        Page 3696

     11:33AM  1   without the suction applied so you can see that there's this

     11:34AM  2   piece of gauze in the wound.  It's not a perfect diagram but

     11:34AM  3   you understand that there's a -- and we wanted to show the

     11:34AM  4   fenestration.  So there's a piece of gauze lying in the wound

     11:34AM  5   and then there will be a piece of gauze over that so you won't

     11:34AM  6   be able to see the suction drain anymore.

     11:34AM  7   Q.  So, it would be a cross section?

     11:34AM  8   A.  Yes.  You're right.

     11:34AM  9   Q.  So, for example -- for example, if we wanted to look at

     11:34AM 10   this cannister and see it from the inside, if we wanted to do

     11:34AM 11   a drawing of it, we would cut it in half and we would look at

     11:34AM 12   it from that point of view so we saw a cross-section.  Is that

     11:34AM 13   the idea?

     11:34AM 14   A.  Yes.  We've got a cross-section where you've lost the

     11:34AM 15   gauze that -- where the gauze -- where the cross-section goes

     11:34AM 16   right between the overlying gauze and the fenestrated drain.

     11:34AM 17   Q.  Okay.

     11:34AM 18   A.  So, you've got the drain in there and then this green line

     11:34AM 19   is the flexible adhesive seal.

     11:34AM 20   Q.  Okay.

     11:34AM 21   A.  So, that's the way it is just before you apply the

     11:34AM 22   suction.

     11:34AM 23   Q.  And let's go to the next slide, which is slide 90.

     11:34AM 24   A.  And what you can see with the suction is because of this

     11:35AM 25   gauze and I guess just because of physics you apply suction
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     11:35AM  1   and now you're -- you're pulling in air and pulling it out of

     11:35AM  2   the wound through all of those little holes.

     11:35AM  3   Q.  So, there's a -- a force that you've labeled "suction"

     11:35AM  4   that's drawing.  Is that right?

     11:35AM  5   A.  That is correct.  And you can see that now the gauze --

     11:35AM  6   before there was a little bit of a gap between the gauze and

     11:35AM  7   the wound bed and now that gap has really been pulled -- the

     11:35AM  8   wound has sort of been pulled together and the suction has

     11:35AM  9   made intimate contact between that screen layer and the wound

     11:35AM 10   bed.

     11:35AM 11   Q.  Okay.  You have a dotted white line around it.  What is --

     11:35AM 12   what is that?

     11:35AM 13   A.  I think if you go back you'll sort of see the change of --

     11:35AM 14   that's how small the wound's going to get so the wound starts

     11:35AM 15   out here and when we apply suction we don't have them

     11:36AM 16   side-by-side just so you can sort of see, okay, here's where

     11:36AM 17   the wound is and then if we go on to the next one.

     11:36AM 18   Q.  So before you do -- oh, I see.  So, in other words, that

     11:36AM 19   dotted white line is staying in the same place.

     11:36AM 20   A.  It is, but the wound has moved in.

     11:36AM 21   Q.  Okay.

     11:36AM 22   A.  So, now you've pulled the wound a little bit together.

     11:36AM 23   You've applied the suction.  You've taken out some of the air.

     11:36AM 24   The wound is kind of pulled together from that negative

     11:36AM 25   pressure source.
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     11:36AM  1   Q.  Okay.  Shall we go to the next slide?

     11:36AM  2   A.  The next slide would be nice.

     11:36AM  3   Q.  Okay.

     11:36AM  4   A.  That's sort of a start of the process but the finish of

     11:36AM  5   the process is now there's no space really between the gauze

     11:36AM  6   and the bed of the wound.  It's all connected and you're

     11:36AM  7   actually pulling fluid as well as air from the wound bed

     11:36AM  8   itself as well as from that space and the gauze is now

     11:36AM  9   providing a force onto -- it's being pressed -- negative

     11:36AM 10   pressure is pulling it down so that it's -- you can actually

     11:36AM 11   see that you've pulled down this.  It's all been compressed

     11:37AM 12   and now there's a force between that gauze and the wound

     11:37AM 13   that's underlying it.

     11:37AM 14   Q.  Dr. Hopf, is it easier to use this slide to talk about

     11:37AM 15   this -- what is it called the screen means for preventing

     11:37AM 16   overgrowth?  Is it easier to use this?

     11:37AM 17   A.  I think that's probably a good place to start.

     11:37AM 18   Q.  Okay.  Would you explain to us how -- what that function

     11:37AM 19   is and how it's accomplished?

     11:37AM 20   A.  So, the idea of that function is the goal in healing this

     11:37AM 21   wound is to get what we call granulation tissue to fill in the

     11:37AM 22   wound and that's supposed to come up from the bottom and fill

     11:37AM 23   up towards the top.  What you don't want is irritation or

     11:37AM 24   inflammation that causes there to be granulation tissue

     11:37AM 25   growing over the edge.  We don't want the top to close before

                                                         Hopf - Direct (Partridge)

                                                                        Page 3699

     11:37AM  1   the bottom closes.

     11:37AM  2   Q.  By "over the edge", you are talking about the area where?

     11:37AM  3   A.  Over the skin.  So, we don't want granulation tissue

     11:37AM  4   growing up over here.

     11:37AM  5   Q.  And why is that?

     11:37AM  6   A.  Because that would -- Well, there's a couple of reasons.

     11:38AM  7   One is you don't want the wound to close on itself and the

     11:38AM  8   other is skin cells cover the wound by migrating and they just

     11:38AM  9   turn out they can't go up hill, they don't have that capacity,

     11:38AM 10   and so if you have excess granulation tissue they have farther

     11:38AM 11   to go and they just really can't go there.  They need to go

     11:38AM 12   across a flat surface.  You are trying to recreate a flat

     11:38AM 13   surface for the epithelial cells to migrate across.

     11:38AM 14   Q.  You were talking earlier about, I can't remember the name

     11:38AM 15   of the publication, but the publication about the biology of a

     11:38AM 16   wound --

     11:38AM 17   A.  I think that's the Peacock and Vanwinkle textbook on

     11:38AM 18   wounds.

     11:38AM 19   Q.  Right.  That one.  So, by the time of the 80s, was this

     11:38AM 20   effect that you're describing well known amongst wound care

     11:38AM 21   clinicians?

     11:38AM 22   A.  Yes, it was, and, in fact, this problem of excess

     11:38AM 23   granulation or hypergranulation has been known for a long time

     11:38AM 24   in the old -- you know, in the civil war if you had an

     11:38AM 25   amputation there was this concept of maybe proud flesh or
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     11:39AM  1   things like that that people were aware that wounds that

     11:39AM  2   weren't healing well tended to have this exuberant problem.

     11:39AM  3   Q.  Okay.  If we can -- Did I interrupt you before you

     11:39AM  4   finished your explanation about the screen idea?

     11:39AM  5   A.  I don't -- I'm not sure.  I think my point was that now

     11:39AM  6   you've got something providing this counteracting force so

     11:39AM  7   that you've got suction that's pulling it in so that the

     11:39AM  8   granulation tissue can grow in but at the same time you've got

     11:39AM  9   a force against it from this gauze and negative pressure that

     11:39AM 10   prevents it from growing where it doesn't belong.

     11:39AM 11   Q.  Well, actually, that was my -- kind of my next question.

     11:39AM 12   When you look at that yellow thing up there on the top, I

     11:39AM 13   think you said that that was the --

     11:39AM 14   A.  That's the seal.  That's the flexible adhesive cover I

     11:39AM 15   think.  Is that the part you're talking about in?  This --

     11:39AM 16   Q.  Yes, I am.  And it looks like it's bent down.

     11:39AM 17   A.  Yes, it is.

     11:39AM 18   Q.  Does that have something to do with this screen preventing

     11:39AM 19   overgrowth as part of the overall function of that?

     11:39AM 20   A.  Well, that now clearly is below the level of the skin so

     11:40AM 21   whatever happens in the wound it's not happening above the

     11:40AM 22   level of the skin.

     11:40AM 23   Q.  Okay.  So, let's go back then to slide 38 which is page 71

     11:40AM 24   of Defendant's Exhibit 41.  Is what you just described with

     11:40AM 25   respect to the use of gauze in a wound as a screen in those
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     11:40AM  1   illustrations, is that what's happening here?

     11:40AM  2   A.  Yes, it is.

     11:40AM  3   Q.  And can you, again, briefly explain that so we know?

     11:40AM  4   A.  Well --

     11:40AM  5   Q.  Not repeating the whole thing, but --

     11:40AM  6   A.  You can see now that the gauze is below the level of the

     11:40AM  7   skin, that the wound has been pulled a little bit together,

     11:40AM  8   that there's negative pressure being applied to that whole

     11:40AM  9   wound bed.

     11:40AM 10   Q.  Okay.  Great.  Let's go to the next slide.  Now, this is

     11:40AM 11   Defendant's Exhibit 41, pages 67 and 73 side-by-side.  Would I

     11:40AM 12   describe what you're illustrating here?

     11:40AM 13   A.  This demonstrates here how the wound looked on the first

     11:40AM 14   day Dr. Jeter saw it and on the fifth day.  To you probably

     11:41AM 15   the fifth day doesn't look very good but you may recall that

     11:41AM 16   this was the one where Dr. Jeter kind of saw it her deposition

     11:41AM 17   and then went.  Whoo, whoo, I love this wound, or something

     11:41AM 18   like that, so she was very excited and I would agree with her

     11:41AM 19   that there's been a huge amount of progress in this wound in

     11:41AM 20   five days.  You've gone from a very contaminated wound to now

     11:41AM 21   a wound that's very clean.  You can see that there's still a

     11:41AM 22   fistula in the bottom of it, but the rest of the wound is much

     11:41AM 23   cleaner and there's been a significant amount of healing that

     11:41AM 24   has happened.  If you look at the width of the wound, it's

     11:41AM 25   clearly narrower on day five than on day one.  We don't have
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     11:41AM  1   absolute measurements, but it's -- but if you look at the

     11:41AM  2   length, it's gotten narrower, so that's nice.  And on day one

     11:41AM  3   I think Dr. Jeter also mentioned there's not a lot of red

     11:41AM  4   stuff at the bottom of the wound.  There might be a little

     11:41AM  5   bit, but now we have granulation tissue.  You'll notice we

     11:41AM  6   don't have granulation tissue over the edge of the skin but

     11:41AM  7   it's really filling up.  How could I tell it's filling up?

     11:42AM  8   It's a two dimensional picture and filling is a three

     11:42AM  9   dimensional thing.  The things I look at are if you look at

     11:42AM 10   the edges of the wound at the start it's very sharp edge and

     11:42AM 11   it kind of goes down.  If you look at the edge of the wound

     11:42AM 12   here, it gotten a lot less sharp, that's because it has

     11:42AM 13   started healing and it's made it, instead of a cliff it's made

     11:42AM 14   it into a kind of a gradual slope.  I also have to say if I

     11:42AM 15   look at the shadows it looks to me like it's a lot less deep.

     11:42AM 16   It's really filling in from the bottom and it looks much

     11:42AM 17   healthier and there's a pink color to it rather than the -- I

     11:42AM 18   don't know how to describe the color of it before.

     11:42AM 19   Q.  Let's -- And so when you were listening to Dr. Jeter, did

     11:42AM 20   you have any observations about what she said about the

     11:42AM 21   effects that they were observing and how she described them to

     11:42AM 22   people?

     11:42AM 23   A.  What she was really amazed by I think with this system and

     11:42AM 24   I think she talked about how excited she was was the amount of

     11:43AM 25   healing that she saw in the wounds in a fairly short period of
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     11:43AM  1   time in that these are wounds that can be very difficult to

     11:43AM  2   make heal and she had found a way that she could make them get

     11:43AM  3   better and heal in the face of a real challenge.

     11:43AM  4   Q.  Okay.  Now, I -- it occurred to me as I was looking at

     11:43AM  5   these photographs, and I'd missed this before, it may be

     11:43AM  6   useful because I don't think we -- anyone has ever really

     11:43AM  7   explained this where the fistula is in this relative to the

     11:43AM  8   overall size of the wound.

     11:43AM  9   A.  Well, if we look on day one, it's a little hard to tell on

     11:43AM 10   day one where the fistula is because there's so much material

     11:43AM 11   in the bottom of the wound, but I would guess and you can

     11:43AM 12   probably see this better on your screen than you can see up

     11:43AM 13   here, but there's sort of a little area there that kind of

     11:43AM 14   looks like there may be a hole or whatever.  It's much easier

     11:43AM 15   to tell where the fistula is on the fifth day.  That's the

     11:43AM 16   dark area here and that's a connection between the skin and

     11:44AM 17   the intestine down there in the abdominal cavity and that's

     11:44AM 18   why stool contents are coming out.  You can tell that the

     11:44AM 19   fistula has also -- kind of looks like it's gotten smaller

     11:44AM 20   while the wound has gotten smaller and in any case there's not

     11:44AM 21   as much stuff messing up the wound.

     11:44AM 22   Q.  And in the 1980s, someone in wound care, having seen this

     11:44AM 23   wound at this point in day five, you talk about goals for

     11:44AM 24   wound care, what are the options at this point?

     11:44AM 25   A.  Well, you still have a problem.  There's still a fistula
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     11:44AM  1   in the wound, you will still need to manage the exudate, but

     11:44AM  2   it's a much healthier wound and you've done a lot of the

     11:44AM  3   cleaning of the wound, it's much less contaminated now but you

     11:44AM  4   still need to manage the exudate and provide a moist

     11:44AM  5   environment and fill the space that's left.

     11:44AM  6   Q.  Have you done an analysis of the -- we're talking about

     11:44AM  7   the Jeter poster presentation which I think is Defendant's

     11:44AM  8   Exhibit 41.  Have you done an analysis of that compared to the

     11:45AM  9   claims that you described earlier?

     11:45AM 10   A.  Yes, I have.

     11:45AM 11   Q.  And what is the result of your analysis?

     11:45AM 12   A.  The -- This poster presentation anticipates the claims of

     11:45AM 13   the '081 patent.

     11:45AM 14   Q.  Let's go to slide 40 and would you walk us through this.

     11:45AM 15   With reference to the Jeter poster presentation, did you find

     11:45AM 16   the vacuum source?

     11:45AM 17   A.  Yes.  They clearly teach that this device must be

     11:45AM 18   connected a vacuum source to work.

     11:45AM 19   Q.  And let's do the basic backbone first and we'll come back

     11:45AM 20   to the additional elements.  Did you find the seal over wound

     11:45AM 21   to maintain negative pressure?

     11:45AM 22   A.  Yes.  They clearly teach the seal with the Tegaderm clear

     11:45AM 23   film adhesive dressing plus the components of the skin barrier

     11:45AM 24   prep, the pink tape, and the Stomahesive caulk.

     11:45AM 25   Q.  Did you find the screen at wound within seal to prevent

                                                         Hopf - Direct (Partridge)

                                                                        Page 3705

     11:46AM  1   tissue overgrowth in wound?

     11:46AM  2   A.  The screen in this case is the gauze which laid over the

     11:46AM  3   bottom base of the wound and also fluffed into the wound.

     11:46AM  4   Q.  Now, going back to in Claim 1 the added limitation of .1

     11:46AM  5   to .99 atmospheres I guess of negative pressure.  Is that the

     11:46AM  6   right way to say it?

     11:46AM  7   A.  That is correct.

     11:46AM  8   Q.  Okay.  Did you find that?

     11:46AM  9   A.  Yes.  The regulator actually covers much of that range and

     11:46AM 10   can be set between 0 and 200 millimeters of mercury so it

     11:46AM 11   clearly includes that range of 76 to 752.

     11:46AM 12   Q.  Did you find the operated cyclicly 1 to 10 to 10 to 1.

     11:46AM 13   A.  Again, this device has the intermittent option on the

     11:46AM 14   regulator and that does have a ratio within the range of 1 to

     11:46AM 15   10 and 10 to 1.

     11:46AM 16   Q.  Now, for purposes of this analysis, does it matter whether

     11:47AM 17   they actually flipped it to those positions or went through

     11:47AM 18   that entire range of pressure?

     11:47AM 19   A.  No.  They just have to have a device that allows them to

     11:47AM 20   do that because it would be obvious to or -- it has all the

     11:47AM 21   components that would let you do that.

     11:47AM 22   Q.  But let's not confuse obviousness here.

     11:47AM 23   A.  Sorry.

     11:47AM 24   Q.  My question here is does this have the capability of the

     11:47AM 25   .1 to .99 --
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     11:47AM  1   A.  Yes, it does.

     11:47AM  2   Q.  Somewhere within that range?

     11:47AM  3   A.  Yes, it does.

     11:47AM  4   Q.  Does it have this capability of 1 to 10 and 10 to 1?

     11:47AM  5   A.  Yes, it does.

     11:47AM  6   Q.  Okay.  Thank you.  And with respect to Claim 54, the pore

     11:47AM  7   size sufficiently large.  What about that?

     11:47AM  8   A.  The gauzes has pores in it and the pore of the gauze

     11:47AM  9   are -- sufficiently large means sufficiently large to prevent

     11:47AM 10   overgrowth and the pores of that are certainly as big or

     11:48AM 11   bigger than the open cell foam or the -- I can't remember what

     11:48AM 12   the other thing that they disclosed as a possible screen, but

     11:48AM 13   the mesh, the gauze -- the pore size is about the same or at

     11:48AM 14   least that thick.  Sufficiently large.

     11:48AM 15   Q.  Prolene mesh?  Is that --

     11:48AM 16   A.  Prolene -- No, they had a generic.  I'm sorry.  I forget

     11:48AM 17   exactly what it was, but the -- that polyurethane -- it was

     11:48AM 18   the polyurethane flexible sheet with holes -- would have holes

     11:48AM 19   sufficiently large and gauze is somewhere in that range, so --

     11:48AM 20   Q.  Okay.  Now, did you look at the dependent claims as well?

     11:48AM 21   A.  Yes, I did.

     11:48AM 22   Q.  Let's go to the next slide.  Now, with respect to the

     11:48AM 23   dependent claims, let's take them one at a time.  What about

     11:48AM 24   the dependent claims that expressed additional limitations as

     11:49AM 25   to the screen?
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     11:49AM  1   A.  Let's start first with the flat porous semi-rigid claim.

     11:49AM  2   Gauze is flat and it's relatively thin compared to its width

     11:49AM  3   and length dimensions.  It's porous and when you put it

     11:49AM  4   together you get a semi-rigid.  If you just take a wide open

     11:49AM  5   piece of gauze it will flop around but when you get several

     11:49AM  6   layers of gauze it gets less flexible and now when you add

     11:49AM  7   negative pressure to it now it does become semi-rigid because

     11:49AM  8   it's compressed between the underlying tissue and the seal.

     11:49AM  9   Q.  And did you conclude whether claims 3, 31, and 56 -- Let's

     11:49AM 10   go back a slide.  I just realized I didn't ask you this as

     11:49AM 11   specifically as I should have and we'll come back to this.

     11:49AM 12   Now, your conclusions with respect to the patent claims are

     11:49AM 13   applicable to Claims 127 and 54?

     11:49AM 14   A.  That is correct.  Claims 127 and 54 are anticipated.

     11:50AM 15   Q.  Now, going back to the slide with the dependent claims,

     11:50AM 16   your conclusion with respect to this screen element is

     11:50AM 17   applicable to what claims?

     11:50AM 18   A.  Claims 3, 31, and 56 are anticipated by the Jeter poster

     11:50AM 19   presentation.

     11:50AM 20   Q.  Okay.  Let's turn to the seal element.  What did you find

     11:50AM 21   there during your analysis?

     11:50AM 22   A.  Again, the Jeter poster presentation anticipates claims 5,

     11:50AM 23   33, and 58 because she teaches the use of a flexible polymer

     11:50AM 24   sheet with adhesive on the surface which would be the Tegaderm

     11:50AM 25   that she uses for the seal.
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     11:50AM  1   Q.  And with respect to the vacuum source, what did you find

     11:50AM  2   there?

     11:50AM  3   A.  Again, Dr. Jeter's poster presentation anticipates claims

     11:50AM  4   8, 36, and 61 because she teaches the use of at least .1

     11:50AM  5   pounds of suction or at least a 5 millimeters of mercury with

     11:50AM  6   her regulator.

     11:50AM  7   Q.  And the regulator we looked at here has that capability?

     11:51AM  8   A.  Absolutely.

     11:51AM  9   Q.  And you saw in the picture a regulator of that type?

     11:51AM 10   A.  That's correct.

     11:51AM 11   Q.  And let's take the last set of dependent claims that also

     11:51AM 12   address the vacuum source.  What did you find there?

     11:51AM 13   A.  The -- Dr. Jeter's poster presentation anticipates claims

     11:51AM 14   11, 12, 64, 65, and 66 which are the claims on continuous

     11:51AM 15   versus cyclic or continuous in some and cyclic in other vacuum

     11:51AM 16   administration.

     11:51AM 17   Q.  And what is that based on?

     11:51AM 18   A.  That is based, again, on the regulator that she used and

     11:51AM 19   that she showed in her poster presentation having a capacity

     11:51AM 20   for both continuous and intermittent suction.

     11:51AM 21   Q.  Okay.  Let's go back to -- I want to follow up with a

     11:51AM 22   couple of more questions that relate to Dr. Jeter.  Let's go

     11:51AM 23   back to timeline -- the timeline that's on slide 27 I think.

     11:51AM 24            Okay.  I want to ask you about the other

     11:52AM 25   presentations that Dr. Jeter described and earlier today you
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     11:52AM  1   identified those.  They are indicated in red on this slide,

     11:52AM  2   but I'm going to have to describe them and then ask you a

     11:52AM  3   question about them.

     11:52AM  4            Presentation from December of 1985.  May of 1986.

     11:52AM  5   June of 1986.  October of 1986.  April of 1987.  May of 1987.

     11:52AM  6   September of 1990.  There were two of these presentations.

     11:52AM  7            Did you analyze what she said about those

     11:52AM  8   presentations as compared to the claims?

     11:52AM  9   A.  Dr. Jeter testified that the slides that she used in the

     11:52AM 10   Washington, D.C. poster presentation was essentially the same

     11:52AM 11   or was the same as the one she used at all these

     11:52AM 12   presentations.  Specifically, she -- the pictures that showed

     11:53AM 13   how to put the -- to put the apparatus together she used in

     11:53AM 14   all of those presentations.  She stated that she always showed

     11:53AM 15   pictures of patients and how they healed but it sometimes

     11:53AM 16   changed which patient she would use to show that piece of

     11:53AM 17   information.

     11:53AM 18   Q.  Okay.  And if we were to go back to slide 40, if you -- if

     11:53AM 19   you went through each of those presentations, would you come

     11:53AM 20   to the same conclusions you expressed a few minutes ago with

     11:53AM 21   respect to Claims 127 and 54?

     11:53AM 22   A.  Yes.  Each of those presentations anticipated claims 1,

     11:53AM 23   27, and 54.

     11:53AM 24   Q.  And with respect to the dependent claims which you

     11:53AM 25   described a little earlier, slide 41, would you come to the
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     11:53AM  1   same conclusions with respect to the dependent claims?

     11:53AM  2   A.  Yes.  Each of the poster presentations that she gave

     11:53AM  3   disclosed each of these dependent claims.

     11:54AM  4   Q.  And did you hear Dr. Jeter and Dr. Chariker describe a

     11:54AM  5   number of the patients they treated with their closed suction

     11:54AM  6   system?

     11:54AM  7   A.  The number?

     11:54AM  8   Q.  No.  No.  Did you hear them describe a certain number of

     11:54AM  9   patients?

     11:54AM 10   A.  Yes, I did.

     11:54AM 11   Q.  Okay.  And did you -- Have you done an analysis of whether

     11:54AM 12   or not that description of the treatment of those patients

     11:54AM 13   meets the limitations of the claims?

     11:54AM 14   A.  Yes, I have.

     11:54AM 15   Q.  And what is your analysis?

     11:54AM 16   A.  I found that their testimony regarding their use of this

     11:54AM 17   device in their patients anticipates the claims of the '081

     11:54AM 18   patent.

     11:54AM 19   Q.  And were you here for the testimony of Dr. Chariker when

     11:54AM 20   he described what he disclosed at the Regional Meeting of the

     11:54AM 21   American College of Surgeons in 1987?

     11:54AM 22   A.  Yes, I was.

     11:54AM 23   Q.  Okay.  Have you analyzed his disclosure during that

     11:54AM 24   presentation?

     11:54AM 25   A.  Yes, I have.
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     11:54AM  1   Q.  What is your analysis?

     11:54AM  2   A.  That presentation also disclosed or anticipates all of the

     11:55AM  3   claims of the '081 patent.

     11:55AM  4   Q.  Now, do you have any further general observations about

     11:55AM  5   what they said about their patient care and their

     11:55AM  6   presentations that you haven't mentioned so far?  I think

     11:55AM  7   you've probably covered it.  I don't know.

     11:55AM  8   A.  I can't think of any right now, but I will let you know.

     11:55AM  9   Q.  Okay.  Thank you.  Well, let me ask you this:  Did you

     11:55AM 10   hear them talk about contraction of wounds?

     11:55AM 11   A.  I did.

     11:55AM 12   Q.  Healing of wounds?

     11:55AM 13   A.  Yes, I did.

     11:55AM 14   Q.  Increased granulation?

     11:55AM 15   A.  Yes, I did.

     11:55AM 16   Q.  Did you hear Dr. Chariker's testimony about a patient with

     11:55AM 17   a non-fistula wound?

     11:55AM 18   A.  Yes, I did.

     11:55AM 19   Q.  Have you done an analysis of both his photographs of that

     11:56AM 20   patient and his testimony about that?

     11:56AM 21   A.  Yes, I have.

     11:56AM 22   Q.  Let's pull up slide 44, please.  Now, I'm not going to ask

     11:56AM 23   you to go through that series of slides, but maybe the best

     11:56AM 24   way to approach this, did Dr. Chariker describe a series of

     11:56AM 25   stages of approaching that wound?
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     11:56AM  1   A.  Yes, they treated the wound with a closed suction system

     11:56AM  2   throughout at least most of its course but they did it in

     11:56AM  3   slightly different manifestations.

     11:56AM  4   Q.  Okay.  Let's see if we can identify two or three of those

     11:56AM  5   manifestations because I think it's useful to do so.  What was

     11:56AM  6   the first one that you understood?

     11:56AM  7   A.  And that is the one that's on this slide and what he

     11:57AM  8   described there was this was the man who had been in the car

     11:57AM  9   accident and had the log go into his abdomen and he had this

     11:57AM 10   large wound with his intestines very swollen so that they

     11:57AM 11   couldn't put them back in and so -- and you can actually see

     11:57AM 12   in the picture what he did was he used the suction device.

     11:57AM 13   You can see the flexible polymer seal.  He didn't put gauze

     11:57AM 14   over the intestine because he was afraid of causing injury to

     11:57AM 15   them but he did put gauze in the upper portion of the wound

     11:57AM 16   and you can see it around the Jackson Pratt drains and near

     11:57AM 17   the actual -- the intestines aren't actually part of the

     11:57AM 18   wound.  They are sort of sticking out through it.  You can't

     11:57AM 19   see much of the wound here, but the skin edges are really the

     11:57AM 20   wound.  He's got some gauze on those skin edges that he can

     11:57AM 21   get at without injuring intestine.

     11:57AM 22   Q.  I don't know -- did your pointer help on this?  Just show

     11:58AM 23   us where the drains come in.

     11:58AM 24   A.  You can't see it so well up on that screen but the suction

     11:58AM 25   drain is coming in here.  And going out off to the side to
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     11:58AM  1   suction.

     11:58AM  2   Q.  Okay.  Now, in this -- this was one stage of treatment.

     11:58AM  3   Was there a second stage of treatment?

     11:58AM  4   A.  Yes, there was.

     11:58AM  5   Q.  And what was that?

     11:58AM  6   A.  So the -- the intestines became less edematous and now

     11:58AM  7   they were trying to get them to go back down into the abdomen

     11:58AM  8   so what they did was they took a sheet of Prolene mesh and he

     11:58AM  9   showed a picture of this and they put it over the intestines,

     11:58AM 10   tied it to the skin edges, and sutured it together to create a

     11:58AM 11   way to apply the suction dressing in the seal and he didn't

     11:58AM 12   have a picture of it with the seal on but he said they put the

     11:58AM 13   seal over it and suctioned it and now he had a way to protect

     11:58AM 14   the intestines and to apply the negative pressure to the wound

     11:58AM 15   to make the wound pull together and to -- There it is.  And to

     11:59AM 16   start getting the intestines back into the abdomen.

     11:59AM 17   Q.  So, we've put up -- what exhibit is it?  Exhibit 240.

     11:59AM 18   What page?  Page 9.  Is this what you were describing, the

     11:59AM 19   Prolene mesh?

     11:59AM 20   A.  That is correct.

     11:59AM 21   Q.  And what did you understand Dr. Chariker to be saying

     11:59AM 22   during his testimony with respect to what happened after this?

     11:59AM 23   A.  Well, I think if you look at this wound you can see why

     11:59AM 24   he's making a change.  The intestines are going in more.  The

     11:59AM 25   skin you can actually see something of a -- the skin kind of
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     11:59AM  1   there being a space under there that you can maybe treat and

     11:59AM  2   so they are putting something on to keep the intestines from

     11:59AM  3   running into trouble with the gauze and then they can lay the

     11:59AM  4   gauze over that -- over that mesh and create the negative

     11:59AM  5   pressure and you can actually see I think and I think

     11:59AM  6   Dr. Chariker mentioned this as well that maybe there's a

     11:59AM  7   little bit of granulation tissue happening along some of the

     12:00PM  8   edges.

     12:00PM  9   Q.  So, that was a second stage in which he applied his closed

     12:00PM 10   suction system?

     12:00PM 11   A.  That is correct.

     12:00PM 12   Q.  And was there a third stage during which he applied his

     12:00PM 13   closed suction system?

     12:00PM 14   A.  Yes, there was.

     12:00PM 15   Q.  I think we have that, too.

     12:00PM 16   A.  I believe that's more of the same with the Prolene mesh.

     12:00PM 17   Q.  I'm sorry, I didn't expect to go through these.

     12:00PM 18   A.  There it is.

     12:00PM 19   Q.  Okay.  It's hard for us to see it up here.

     12:00PM 20   A.  It looks good on my screen.

     12:00PM 21   Q.  And what was your understanding of what Dr. Chariker

     12:00PM 22   described with respect to this?

     12:00PM 23   A.  This is, of course, the famous buttons photo.

     12:00PM 24   Q.  Right.

     12:00PM 25   A.  So, here what they're trying to do is you can see the
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     12:00PM  1   wound is much smaller than it was and the intestines are now

     12:00PM  2   out of the way and they're not worried about them and what

     12:00PM  3   they're trying to do is heal up the wound.  The buttons aren't

     12:01PM  4   part of the whole negative pressure deal.  He was talking

     12:01PM  5   about they had two problems now, so the intestines are gone

     12:01PM  6   but they've got --

     12:01PM  7   Q.  Well, the intestines aren't gone --

     12:01PM  8   A.  Excuse me.  The intestines are now back where they belong.

     12:01PM  9   The intestines are gone from the wound.  They are not causing

     12:01PM 10   trouble anymore.  And this wound is granulating in and healing

     12:01PM 11   up, so that's great, but what he's worried about is if you

     12:01PM 12   just heal up the skin and you don't heal the muscle layers

     12:01PM 13   together you will have an a hernia and those intestines will

     12:01PM 14   be kind of coming out -- you will have a hernia and it will be

     12:01PM 15   bothering him.  What they wanted to do was figure out a way to

     12:01PM 16   get the muscle layer to be together and figure out a way to

     12:01PM 17   heal the wound.  So, the buttons are there to provide -- sew

     12:01PM 18   that those edges of the muscle and what we call fascia, the

     12:01PM 19   edges of the muscle, together so he doesn't get a hernia and

     12:01PM 20   then over the top of that he has applied the negative wound --

     12:01PM 21   the suction wound system in order to get granulation and

     12:01PM 22   closure of the wound itself.

     12:02PM 23   Q.  Can you show us a -- it's hard to see in this photograph

     12:02PM 24   where the suction comes in.

     12:02PM 25   A.  I think I can -- I think I can explain it and so I would
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     12:02PM  1   say he's really only treating this part of the wound now.

     12:02PM  2   This may look a little bit like a wound to you but it's

     12:02PM  3   actually got skin across it.  It's got that sort of white

     12:02PM  4   shiny thing to it.  He's not really treating that so much as

     12:02PM  5   the upper half of the wound from the best I can tell from

     12:02PM  6   looking at this and from his testimony.  So, up here you can

     12:02PM  7   see there's gauze and you can see the tube coming out of the

     12:02PM  8   top and you can see the flexible polymer seal along with the

     12:02PM  9   pink tape seal and you can actually see that he's applied

     12:02PM 10   suction.  You can see the little wrinkling of the skin and the

     12:02PM 11   flatness of that gauze and how it -- you don't have a side

     12:02PM 12   view, but you can see that it's pulled down into the wound.

     12:02PM 13            MR. PARTRIDGE:  May I ask a couple of questions to

     12:02PM 14   complete this, Your Honor, before we take our break?

     12:02PM 15            THE COURT:  Okay.  And then we'll take our break.

     12:03PM 16   Just a few minutes.

     12:03PM 17            MR. PARTRIDGE:  Yes, Your Honor.

     12:03PM 18   BY MR. PARTRIDGE:

     12:03PM 19   Q.  Now, have you done an analysis of the non-fistula wound

     12:03PM 20   that Dr. Chariker described relative to the claims?

     12:03PM 21   A.  Yes, I have.

     12:03PM 22   Q.  What does your analysis indicate?

     12:03PM 23   A.  This use of the wound suction device on this non-fistula

     12:03PM 24   containing wound anticipates the claims of the '081 patent.

     12:03PM 25   Q.  And if we were to pull up those claim charts that you
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     12:03PM  1   talked about earlier, you would check off all the elements

     12:03PM  2   with respect to both the independent and dependent claims?

     12:03PM  3   A.  That is correct.

     12:03PM  4            MR. PARTRIDGE:  Okay.  Thank you, Your Honor.

     12:03PM  5            THE COURT:  Thank you very much, Mr. Partridge.

     12:03PM  6   Ladies and gentlemen, I understand, excuse me, my allergies

     12:03PM  7   are working on me here.  I understand that your lunch is

     12:03PM  8   ready.  Thank you so much for working so hard this morning and

     12:03PM  9   I'll see you back at 10 after.  At 10 after 1:00.  All rise

     12:03PM 10   for the jury.  And, if you would, please, Mr. Ramirez.  Thank

     12:03PM 11   you so much.

     12:03PM 12       (Jury out.)

     12:04PM 13            THE COURT:  Thank you, Doctor.  You may step down.

     12:04PM 14   Can I see the lawyers here just a second?  And everyone else,

     12:04PM 15   please, we're on a break.

             16       (Recess.)

             17

             18

             19

             20

             21

             22

             23

             24

             25
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     12:51PM 1       (Judge enters courtroom)

      1:02PM 2            THE COURT:  Thank you, and be seated again.  Okay.

      1:02PM 3  Yes, sir, Mr. Macon.

      1:02PM 4            MR. MACON:  Your Honor, I want to apologize to the

      1:02PM 5  Court.  I believe it will take more like -- will take more

      1:02PM 6  like 20, 25 minutes, Your Honor, and I do apologize.  I hadn't

      1:02PM 7  talked to the people who were at the deposition.  They didn't

      1:03PM 8  get in till 3:30 last night.  I believe it'll take --

      1:03PM 9            THE COURT:  Well, let's do what we can.

      1:03PM10            MR. MACON:  Okay.  I just wanted to -- if you wanted

      1:03PM11  to notify the jury, I understood the Court's --

      1:03PM12            THE COURT:  Tell the jury it'll be about 25 after, I

      1:03PM13  think, before we come in the courtroom.

      1:03PM14            MR. MACON:  And secondly, with respect to the matter

      1:03PM15  you called me up with, I talked with Dr. Argenta, and he has a

      1:03PM16  medical condition that causes him to have dry mouth.  And he

      1:03PM17  doesn't -- but, you know, he says he will not do it.  You tell

      1:03PM18  him what to do.

      1:03PM19            THE COURT:  Well, no.  Let me tell you.  Dr.

      1:03PM20  Argenta, we just always tell the jury absolutely no gum, you

      1:03PM21  know, and so forth.  And I didn't want the jury thinking I was

      1:03PM22  having two sets of rules.  But if you do have a dry mouth

      1:03PM23  condition, I think what I'd like to do is just tell the jury

      1:03PM24  you can't normally chew gum, but because of Dr. Argenta's

      1:03PM25  condition, I've allowed him to chew gum.  Anybody have any
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      1:03PM 1  problem with that, or you want to think about that?

      1:03PM 2            MR. SADLER:  That's fine.

      1:03PM 3            THE COURT:  Okay.  That's fine.

      1:04PM 4            Okay.  Now, speak to me, Ms. Gulde.

      1:04PM 5            MR. MACON:  Just so you'll know, there's another set

      1:04PM 6  of issues we have.  And then Mr. Sadler and I have a short

      1:04PM 7  issue.

      1:04PM 8            THE COURT:  Okay.  Well, let's try to get through

      1:04PM 9  these as quick as we can.

      1:04PM10            MS. GULDE:  Sure, Your Honor.  The deposition of Ms.

      1:04PM11  Lockhart, as you know, was taken last night.

      1:04PM12            THE COURT:  Yes.

      1:04PM13            MS. GULDE:  It was scheduled to begin at 10:00.

      1:04PM14  Because of her flight issues, it started at midnight, finished

      1:04PM15  up sometime around 3:00 this morning.

      1:04PM16            During the course of that we learned for the first

      1:04PM17  time that BlueSky intends to have Ms. Lockhart talk about some

      1:04PM18  comparisons that she's observed between the VAC and the

      1:04PM19  Versatile 1.  And we think this is -- absolutely should be

      1:04PM20  excluded from evidence for a number of reasons.

      1:04PM21            First, she's not been designated as an expert.  This

      1:04PM22  clearly would be opinion testimony.  Second, she did not place

      1:04PM23  the Versatile 1 product on the patients, Your Honor.  She is

      1:05PM24  not a treating physician.  You've been very clear about your

      1:05PM25  rule on this.  She's not a treating physician or a treating
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      1:05PM 1  nurse for these patients that she wants to talk about.

      1:05PM 2            Okay.  Also, we got no documents whatsoever on this

      1:05PM 3  issue.  We asked -- we've asked previously in discovery.

      1:05PM 4  We've not gotten them from BlueSky.  She didn't bring any to

      1:05PM 5  her deposition on that.  And we just had absolutely no notice

      1:05PM 6  at all.

      1:05PM 7            Your Honor, the disclosure that we got from BlueSky

      1:05PM 8  said nothing about comparative studies, in the course of the

      1:05PM 9  Rule 26 and the interrogatory disclosures.  We learned this

      1:05PM10  for the first time at deposition last night.  And, you know,

      1:05PM11  the scheduling of the deposition we tried to work with BlueSky

      1:05PM12  on.  But it happened the way it happened.

      1:05PM13            I will tell you, there were more than 149 objections

      1:05PM14  during the course of that deposition.  So to the extent

      1:05PM15  there's going to be any complaint about the length of that

      1:05PM16  deposition, I just wanted to let you know that.  And we do

      1:06PM17  have some other issues with regard to the documents that

      1:06PM18  they're offering to use with Ms. Lockhart, and Mr. Kinder

      1:06PM19  and -- perhaps Mr. Spivey can address that.

      1:06PM20            THE COURT:  Okay.  Well, let's -- I'll get through

      1:06PM21  all of them.

      1:06PM22            MR. MCCLANAHAN:  I may not use the documents if --

      1:06PM23            MR. MACON:  If you're not going to use the

      1:06PM24  documents --

      1:06PM25            MR. MCCLANAHAN:  The only one I'm planning to use is
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      1:06PM 1  the guardian evidence, is the memo that Johnson and Weston

      1:06PM 2  did --

      1:06PM 3            MR. MACON:  Then we have no problems with the

      1:06PM 4  documents.

      1:06PM 5            MS. GULDE:  And, Your Honor, just for the record,

      1:06PM 6  the question and answer about her having ever placed a

      1:06PM 7  Versatile 1 on a patient is at either Page 95, lines 19

      1:06PM 8  through 21, or 96, lines 11 through 13, depending on whether

      1:06PM 9  you're looking at the rough or the final of transcript.

      1:06PM10            The question was:  Have you ever placed a Versatile

      1:06PM11  1 on a patient?

      1:06PM12            Answer:  No.

      1:06PM13            Let me add to that.  Because of that, we also

      1:06PM14  believe Ms. Lockhart should not be able to testify about

      1:06PM15  Versatile 1, obviously.  She's not -- again, she's not an

      1:06PM16  expert.  She shouldn't be able to talk about her observations

      1:06PM17  of someone else using it, if she's not actually placed it or

      1:07PM18  been involved directly in the care of a patient.

      1:07PM19            THE COURT:  Okay.  Well, let me hear from Mr.

      1:07PM20  McClanahan.  Do I understand now, since there are no document

      1:07PM21  problems, this is the only problem I've got?

      1:07PM22            MR. MACON:  We have one other -- we have one problem

      1:07PM23  that will take two minutes.  But just to make sure we have an

      1:07PM24  understanding, that there will be no documents offered Ms.

      1:07PM25  Lockhart -- no documents offered.  And the only document used
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      1:07PM 1  with her is the January 14, 2002, memo from Richard Weston to

      1:07PM 2  Urs Tanner?

      1:07PM 3            MR. MCCLANAHAN:  True.

      1:07PM 4            THE COURT:  Okay.  So that's clear.

      1:07PM 5            Yes, sir, Mr. McClanahan.

      1:07PM 6            MR. MCCLANAHAN:  Thank you, Your Honor.  First of

      1:07PM 7  all, you had said time and time and time again in the case

      1:07PM 8  that you wanted to hear from people who had personal

      1:07PM 9  experience with the VAC and the Versatile 1.  And so that's

      1:07PM10  what Ms. Lockhart has.  To refresh the Court --

      1:07PM11            THE COURT:  What is her background?  What's her --

      1:07PM12  is she a --

      1:07PM13            MR. MCCLANAHAN:  She is a -- she is a -- she's a

      1:07PM14  wound care nurse.  She has been in the nursing field for 36

      1:07PM15  years.  She's been the equivalence of board certified as a

      1:08PM16  wound care nurse since 1985.  She spends virtually her whole

      1:08PM17  practice involving those kinds of issues, at least she has

      1:08PM18  during a lot of times.  Now she's consulting on some other

      1:08PM19  matters.  But she is a -- she is the real deal for nurses, for

      1:08PM20  wound care nurses, just like Dr. Hopf is the real deal for

      1:08PM21  wound care doctors.

      1:08PM22            THE COURT:  Well, let me ask, what is it -- she is

      1:08PM23  not -- she's not, of course, the treating physician.  She's

      1:08PM24  not the treating nurse.  So what is her role?

      1:08PM25            MR. MCCLANAHAN:  I'll tell you.  For example, she is

                                   Chris G. Poage, RMR, CRR

                                                                            3723

      1:08PM 1  what's called a consulting nurse.  So that, for example, when

      1:08PM 2  somebody in a nursing home gets a bad wound problem like

      1:08PM 3  you've seen here, they don't have anybody on staff in the

      1:08PM 4  nursing home, so they call a consulting nurse to come in and

      1:08PM 5  to evaluate the patient.

      1:08PM 6            So Ms. Lockhart comes in, evaluates the patient, and

      1:08PM 7  she orders a certain kind of treatment.  She's experienced

      1:09PM 8  with the ways that the wounds were treated before the VAC,

      1:09PM 9  such as Dr. Hopf has been talking about now, done that

      1:09PM10  herself.  She has used the VAC, and still uses the VAC, done

      1:09PM11  that herself.  And she has used the Versatile 1.

      1:09PM12            Now, what she does on the Versatile 1 is that she

      1:09PM13  will come in and she will -- she will give the orders to have

      1:09PM14  the Versatile 1 system applied.  So the people who actually

      1:09PM15  put it on the patient are the -- are the people who work in

      1:09PM16  the nursing home, the hands-on nurses.  But Ms. Lockhart

      1:09PM17  supervises them, orders the Versatile 1 or the VAC to be used,

      1:09PM18  follows with the patient, checks the patient, comes by and

      1:09PM19  pays periodic visits to the patient, is essentially involved

      1:09PM20  in the patient's care.

      1:09PM21            THE COURT:  Okay.  Well, let me ask you, what is the

      1:09PM22  real thrust of her testimony?

      1:09PM23            MR. MCCLANAHAN:  The real thrust of her testimony is

      1:09PM24  going to be that she has seen the VAC used and has used the

      1:09PM25  VAC.  She has ordered the use of the Versatile 1 and is
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      1:09PM 1  personally familiar with that use.  She has seen -- she has in

      1:10PM 2  her own mind done cost comparisons for her nursing homes about

      1:10PM 3  Versatile 1 versus the VAC.  No formal clinical studies, but

      1:10PM 4  hands on experience to talk about what her experience is on

      1:10PM 5  that.

      1:10PM 6            THE COURT:  Okay.  Now, when you say she's done --

      1:10PM 7  for her nursing home, she is -- owns a nursing home or is the

      1:10PM 8  director of a nursing home.

      1:10PM 9            MR. MCCLANAHAN:  No, the ones she works at.  She's

      1:10PM10  consulted with the people at the nursing home to figure out,

      1:10PM11  you know, is one more expensive or less expensive than the

      1:10PM12  other?  She will testify that the results of the VAC and the

      1:10PM13  Versatile 1 are the same.  They get the same results; that the

      1:10PM14  time that they treat similar wounds is about the same.  She's

      1:10PM15  just going to give her experience in both of those.  I'm not

      1:10PM16  asking her to draw any conclusions about anything.  I'm simply

      1:10PM17  asking her to tell the jury what she has done and what she has

      1:10PM18  observed with her own eyes and her own experience with the

      1:10PM19  Versatile 1 and the VAC.  That's one area of her testimony.

      1:10PM20            THE COURT:  Okay.  But are there other -- are there

      1:11PM21  other areas of testimony for her?

      1:11PM22            MR. MCCLANAHAN:  Yes.  She is the person who met

      1:11PM23  with Tim Johnson and Richard Weston in January of 2002.  There

      1:11PM24  was a memo that was -- of that meeting that the jury has seen

      1:11PM25  that's in evidence.  I want to go through that memo with her,
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      1:11PM 1  because it's talking about what she told them.

      1:11PM 2            MR. MACON:  And in general we don't have a problem

      1:11PM 3  with that.

      1:11PM 4            THE COURT:  Okay.  Good.

      1:11PM 5            MR. MACON:  She met -- and then she met again with

      1:11PM 6  Richard Weston and Mr. Johnson in 2003 when they were

      1:11PM 7  assembling the Chariker-Jeter kit.

      1:11PM 8            MS. GULDE:  We're fine with that.

      1:11PM 9            THE COURT:  Okay.

      1:11PM10            MR. MCCLANAHAN:  And so those are the areas of her

      1:11PM11  testimony.  But I mean, time and time again in this case Mr.

      1:11PM12  Macon has said there's no proof that the Versatile 1 is as

      1:11PM13  good as the VAC, there's no proof that it's safe, there's no

      1:11PM14  proof that it does this, that it does that, there's no

      1:11PM15  clinical studies.

      1:11PM16            And you've said, fine, I'm not going to allow

      1:11PM17  anecdotal evidence except from people who can talk about what

      1:11PM18  they did.

      1:11PM19            And so we've allowed, for example, Mr. Macon's

      1:11PM20  witnesses, the videos that he showed, to talk about what they

      1:12PM21  did with their patient.  And that's all I want her to talk

      1:12PM22  about, what she did.

      1:12PM23            THE COURT:  Recall for me, if you would, who has

      1:12PM24  testified -- maybe you can help me, Ms. Gulde.  Who has

      1:12PM25  testified that the Versatile 1 is not as good as the VAC?
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      1:12PM 1            MS. GULDE:  That was Dr. Niezgoda, Your Honor, who

      1:12PM 2  you will recall was a designated expert in the case, has

      1:12PM 3  produced four expert witness reports.  And you drew some very

      1:12PM 4  specific lines with Dr. Niezgoda.  We produced documentation

      1:12PM 5  of his -- of his study with the Versatile 1, both in the form

      1:12PM 6  of patient charts and photographs.  We did that on a timely

      1:12PM 7  basis, and they were able to depose him about the charts and

      1:12PM 8  the photographs that demonstrated what he had done with regard

      1:12PM 9  to the Versatile 1.

      1:12PM10            And you were very specific about the fact that you

      1:12PM11  were going to allow him to talk only about what he had done.

      1:12PM12  And you even instructed the jury during the course of his

      1:12PM13  testimony, if you'll recall, that his testimony was limited to

      1:12PM14  what he had done on that patient as the treating physician.

      1:13PM15            Admittedly, Your Honor, Ms. Lockhart has not been a

      1:13PM16  treating physician or a treating nurse.  She was a consultant

      1:13PM17  to these facilities.  She consults there one day a week.

      1:13PM18  She's not there when all the dressing changes are made.  She's

      1:13PM19  admitted that in her deposition.

      1:13PM20            THE COURT:  And that's fine.

      1:13PM21            MR. MCCLANAHAN:  Two points on that.

      1:13PM22            THE COURT:  Okay.  Two points.

      1:13PM23            MR. MCCLANAHAN:  In addition to Niezgoda, they also

      1:13PM24  presented that podiatrist who talked about her patients.  They

      1:13PM25  presented that doctor whose cross-examination --
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      1:13PM 1            THE COURT:  But my -- my recollection -- I just

      1:13PM 2  needed to be clear about this.  And my recollection is I never

      1:13PM 3  let a non-opinion witness make a comparison or do anything

      1:13PM 4  like that.  I -- they could talk about who they treated, these

      1:13PM 5  are the slides and so forth.

      1:13PM 6            MR. MCCLANAHAN:  Fine.  Then I won't ask her to

      1:13PM 7  compare.  I'll just say what did you see with the VAC here?

      1:13PM 8  What's your experience?  What did you see with the Versatile 1

      1:13PM 9  here?  What's your experience?  That's all I --

      1:13PM10            THE COURT:  And let me explain why I'm not going to

      1:13PM11  let you do that.  And I understand you want to do it.  I've

      1:13PM12  been listening to Dr. Hopf.  And I don't know how the jury,

      1:14PM13  you know -- jury may buy her testimony.  They may not.  But

      1:14PM14  Dr. Hopf is clearly speaking, and really not in a direct way,

      1:14PM15  but she is clearly speaking to the fact that this procedure

      1:14PM16  works.  And I don't -- and I think one of the problems, I

      1:14PM17  mean, we have in this case is that I think KCI is saying

      1:14PM18  you're copying them.  And so I think the inferences are all

      1:14PM19  over the place that this procedure works.  And if operated

      1:14PM20  correctly, it works.  So --

      1:14PM21            MR. MCCLANAHAN:  Well, can we have an instruction

      1:14PM22  from the Court to the jury on that fact?

      1:14PM23            THE COURT:  No.  I can't give that.  But all I can

      1:14PM24  tell you is that my concern about Ms. Lockhart is the opinion

      1:14PM25  evidence that I think she would give.  And I realize you guys
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      1:14PM 1  are working hard.  And I -- my hats are off to you for taking

      1:15PM 2  a deposition till 3:30 in the morning, and everything else.

      1:15PM 3  And I know that, you know, we could have done this better if

      1:15PM 4  you could have had more time with this.  You could have gotten

      1:15PM 5  more direction from me and so forth.  And I regret all that.

      1:15PM 6  But I'm going to -- I'm not going to let you do that.  And I

      1:15PM 7  understand your reasons why.

      1:15PM 8            But I think the inference in the testimony, my view

      1:15PM 9  is -- and, of course, you guys can argue it any way you want.

      1:15PM10  But especially with Dr. Hopf, if the jury thinks she's

      1:15PM11  credible, is that this system or apparatus or method works,

      1:15PM12  whether it's done by Dr. Chariker or KCI or BlueSky or

      1:15PM13  whatever.  I think it's going to be -- you know, you can all

      1:15PM14  argue it.  And you got both -- you can argue it both ways.

      1:15PM15  But I think you've got enough, in my view, in the record to

      1:15PM16  make the argument.  And I'll let you make the argument.

      1:15PM17            MR. MCCLANAHAN:  One other thing for the record I'd

      1:15PM18  like to state, Your Honor, is that Dr. Hopf testified that one

      1:16PM19  skilled in the art would be a doctor or a nurse involved in

      1:16PM20  the wound care field at the times in question, which this

      1:16PM21  witness is.  And so the Court is not allowing me to present

      1:16PM22  testimony of what that person observed with her own

      1:16PM23  skilled-in-the-art eyes of her own patients with these two

      1:16PM24  devices.

      1:16PM25            THE COURT:  And that is true, because I believe it
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      1:16PM 1  rises to the level of opinion testimony.  And that's why I'm

      1:16PM 2  doing it.  But I will tell you, there is enough in this record

      1:16PM 3  for you to argue your point.  There's enough in the record

      1:16PM 4  already for you to argue your point.  But I won't let Dr. --

      1:16PM 5  Ms. Lockhart testify about that.  So you do have your

      1:16PM 6  objection.  And if you want to file the excerpts of the

      1:16PM 7  deposition in the record for purposes of appeal, you may do

      1:16PM 8  it.

      1:16PM 9            MR. MCCLANAHAN:  Thank you.

      1:16PM10            THE COURT:  Thank you.

      1:16PM11            Okay.  Mr. Powers.

      1:16PM12            MR. POWERS:  Yes, Your Honor.  Thank you.

      1:16PM13            MR. MACON:  And Mr. Powers was one of the people who

      1:17PM14  was up till 3:30 in the deposition.  So he deserves a lot of

      1:17PM15  credit.

      1:17PM16            THE COURT:  Okay.  Well, you look -- oh, to be young

      1:17PM17  again, Mr. Powers.  You look so alert.  I couldn't even have

      1:17PM18  walked into the office today.

      1:17PM19            Okay.  What's your situation?

      1:17PM20            MR. POWERS:  The one issue we have is that we've

      1:17PM21  heard testimony about Ms. Lockhart's meeting with Mr. Weston

      1:17PM22  and Mr. Johnson in January '02.  Her only other Medela

      1:17PM23  connection is that sometime, after this lawsuit was filed, she

      1:17PM24  met for one hour with Mr. Della Maria who was Medela's former

      1:17PM25  counsel.  It was a consulting meeting.  She doesn't remember
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      1:17PM 1  what was said.  They visited for an hour.  She charged Medela

      1:17PM 2  two hours for consulting for a total of about $250.

      1:17PM 3            It's after the lawsuit is filed and has nothing to

      1:17PM 4  do with the issues in the case.  And so our position would be

      1:17PM 5  that that testimony concerning that meeting should be

      1:17PM 6  excluded.  And she shouldn't be permitted to talk about her

      1:17PM 7  meeting with Mr. Della Maria.  The reason is, it doesn't have

      1:17PM 8  anything -- it's not probative of any issue.

      1:18PM 9            THE COURT:  Okay.

      1:18PM10            MR. MACON:  And let me say, I agree.  I don't

      1:18PM11  believe we could -- we could have drug her here, subpoenaed

      1:18PM12  her here to just ask her that question.  The fact that

      1:18PM13  defendants are bringing her here as a witness, appears to me,

      1:18PM14  opens that door.  She's been paid by Medela.  She's talked to

      1:18PM15  Medela about this case.  And we believe that it goes to her

      1:18PM16  credibility.  And we believe we have -- we always have the

      1:18PM17  right to talk about when somebody is paid.

      1:18PM18            Again, I don't think there's any question -- I would

      1:18PM19  not have asked her that question -- I could not have

      1:18PM20  subpoenaed her to ask her that question.  But I think the fact

      1:18PM21  the defendants --

      1:18PM22            THE COURT:  Okay.  Let me tell you, my view is it's

      1:18PM23  diminimus, and I mean -- I think it's diminimus, and so I'm

      1:18PM24  going to uphold the objection.

      1:18PM25            MR. MACON:  And so I proffer that if she had -- if
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      1:18PM 1  she had come here, she said she had met with Mr. Della Maria

      1:18PM 2  for approximately an hour; that she sent him a bill for two

      1:18PM 3  hours.  He paid it.

      1:18PM 4            And she also would say:  So you are a paid witness

      1:18PM 5  for Medela?

      1:18PM 6            And she answers:  I am.

      1:18PM 7            So the question is simple, you were paid by Mr.

      1:19PM 8  Della Maria's firm to attend that meeting?

      1:19PM 9            Answer:  Yes.

      1:19PM10            And you know Mr. Della Maria is reimbursed by

      1:19PM11  Medela?

      1:19PM12            Answer:  Yes.

      1:19PM13            THE COURT:  Okay.  Thank you so much.  You have your

      1:19PM14  record.

      1:19PM15            MR. MCCLANAHAN:  One more quick matter, Your Honor?

      1:19PM16            THE COURT:  Yes.

      1:19PM17            MR. MCCLANAHAN:  In light of the ruling that you

      1:19PM18  just made about Ms. Lockhart, Cindy Miller has testified as a

      1:19PM19  KCI consultant.  She testified that she never laid hands on

      1:19PM20  the patient herself.  We move that her testimony be stricken

      1:19PM21  and that the jury be so instructed.

      1:19PM22            THE COURT:  Well, let me reflect on that.

      1:19PM23            MS. GULDE:  Your Honor, if you're going to reflect

      1:19PM24  much, I'd like a chance at some later point to address it.

      1:19PM25            THE COURT:  Sure.  At some later point.  You're
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      1:19PM 1  doing a great job, all of you.  Okay.  Let me go tell them to

      1:19PM 2  line the jury up.  And just stay where you are, and we'll all

      1:19PM 3  stand up when the jury comes in.

      1:20PM 4       (Recess)

      1:23PM 5       (Open court, jury present)

      1:23PM 6            THE COURT:  Thank you so much.  Please be seated.

      1:23PM 7  And I believe we have -- remember, ladies and gentlemen, we're

      1:23PM 8  interrupting Dr. Hopf's testimony so we can hear from Ms.

      1:23PM 9  Lockhart.  And is Ms. Lockhart in the courtroom?

      1:23PM10            MR. MCCLANAHAN:  Yes, sir, she is.  We call Donna

      1:23PM11  Lockhart.

      1:23PM12            THE COURT:  Ms. Lockhart.  Welcome.

      1:23PM13            MR. MCCLANAHAN:  Your Honor, shall I give the

      1:23PM14  photographs and notes to someone?

      1:23PM15            THE COURT:  Oh, yes.  Thank you, would you?  Thank

      1:23PM16  you, Mr. McClanahan.

      1:23PM17            Ms. Lockhart, please come up here.  And if you'll

      1:23PM18  just face me, I'm going to swear you in.  Just right there is

      1:23PM19  perfect.  You're the second person in a row that's done that.

      1:23PM20  Please raise your right hand.

      1:23PM21       (The oath was administered)

      1:24PM22            THE COURT:  Great.  Please be seated.  And let us --

      1:24PM23  we're handing out your picture, Ms. Lockhart.

      1:24PM24            THE WITNESS:  Oh, no.

      1:24PM25            THE COURT:  Just so long as it's not your driver's
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      1:24PM 1  license picture, it's okay.

      1:24PM 2            THE WITNESS:  It's probably not a pretty sight.

      1:24PM 3            THE COURT:  Okay.  I don't think anybody's used a

      1:24PM 4  driver's license picture, yet.  Ms. Lockhart, let me just ask

      1:24PM 5  you, please, to do your best to speak in a loud, clear voice

      1:24PM 6  into the microphone.  During this trial sometimes witnesses

      1:24PM 7  kind of move away from the microphone, and we can't hear them.

      1:24PM 8  For some reason, I don't think the acoustics are perfect here.

      1:24PM 9  So if you would, just speak in a loud, clear voice and stay

      1:24PM10  right next to that microphone.  Will you do that for me?

      1:24PM11            THE WITNESS:  I will, sir.

      1:24PM12            THE COURT:  Thank you so much, Ms. Lockhart.

      1:24PM13            Okay.  Mr. McClanahan.

      1:24PM14            MR. MCCLANAHAN:  Thank you, Your Honor.

      1:24PM15    DONNA GOUDBERG LOCKHART, DEFENDANT MEDELA'S WITNESS, SWORN

      1:24PM16                        DIRECT EXAMINATION

      1:24PM17  BY MR. MCCLANAHAN:

      1:24PM18  Q.  Ms. Lockhart, would you please introduce yourself to the

      1:24PM19  ladies and gentlemen of the jury?

      1:24PM20  A.  I'm Donna Goudberg Lockhart.

      1:25PM21  Q.  And just so we'll all be on the same page here, due to

      1:25PM22  nobody's fault and -- but scheduling issues, your plane got in

      1:25PM23  last night about 10:00 or 11:00.  Your deposition was taken

      1:25PM24  between midnight and 3:30 this morning.  You got three hours

      1:25PM25  sleep, and here you are?
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      1:25PM 1  A.  Correct.

      1:25PM 2  Q.  That's nobody's fault.  It's just the way schedules work.

      1:25PM 3            THE COURT:  And I will say this, ladies and

      1:25PM 4  gentlemen.  This is a very unusual thing to do during trial.

      1:25PM 5  But again, this is another example of the lawyers working

      1:25PM 6  together to try to make sure that we can -- we can keep this

      1:25PM 7  trial moving.  And they all cooperated, and I appreciate it.

      1:25PM 8            I do regret, Ms. Lockhart, that you've had to fly

      1:25PM 9  from some long place, get in at midnight and didn't get much

      1:25PM10  sleep.  So if you're -- if you need a cup of coffee, let me

      1:25PM11  know.

      1:25PM12            THE WITNESS:  Thank you.

      1:25PM13            THE COURT:  Okay.

      1:25PM14  BY MR. MCCLANAHAN:

      1:25PM15  Q.  Now, Stacey, can you please put up the second page --

      1:25PM16  actually, the third page -- no, the second page of Defendant

      1:26PM17  157, please.

      1:26PM18            I want to set the stage, Donna, for what your

      1:26PM19  relationship to this case is.  Now, do you recall having a

      1:26PM20  meeting with Richard Weston and Tim Johnson in about January

      1:26PM21  2002 to discuss some things about wounds?

      1:26PM22  A.  Yes, I do, sir.

      1:26PM23  Q.  And Stacey, can we go to the second page of this, please?

      1:26PM24  The jury has seen this before, Ms. Lockhart.  But just to let

      1:26PM25  them know where we are here -- Stacey, can you highlight just
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      1:26PM 1  the top part of that, please?

      1:26PM 2            It's -- these were a report of a meeting with DG

      1:26PM 3  Consulting January 10, 2002.  And it says, present:  Donna

      1:26PM 4  Goudberg Lockhart.  Is that you?

      1:26PM 5  A.  Yes, it is, sir.

      1:26PM 6  Q.  Okay.  We're going to come back to this in just a second,

      1:26PM 7  but I wanted to get us all oriented.  Thanks, Stacey.  I would

      1:26PM 8  like, first of all, please, to let the jury have a little bit

      1:26PM 9  of information about you.  What is your education?

      1:27PM10  A.  I am a registered nurse.  I am a public health nurse.  I

      1:27PM11  am a certified wound ostomy continence nurse.  I am also

      1:27PM12  masters prepared, and I am a geriatric clinical nurse

      1:27PM13  specialist and a legal nurse consultant for elder abuse

      1:27PM14  neglect cases.

      1:27PM15  Q.  Meaning people who have been allegedly abused in nursing

      1:27PM16  homes?

      1:27PM17  A.  Correct.

      1:27PM18  Q.  Okay.  And as I understand it, sometimes you give expert

      1:27PM19  testimony in courtrooms on both sides of those kinds of cases?

      1:27PM20  A.  I do accept both plaintiff and defense, but we've

      1:27PM21  settled -- excuse me.  We've settled in mediation.

      1:27PM22  Q.  Okay.  We're not going to be talking about abuse of

      1:27PM23  elderly people today.  We're here today to talk about some

      1:27PM24  other issues.  Okay?

      1:27PM25            So as I understand it, you have been a registered
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      1:27PM 1  nurse now for -- what?  About 35, 36 years?

      1:27PM 2  A.  Yes.

      1:27PM 3  Q.  And you have specialized in -- specifically in wound care

      1:28PM 4  nursing since, I think you said, the 1980s?

      1:28PM 5  A.  I graduated in 1985.

      1:28PM 6  Q.  Okay.  And are you a member of any of the nursing

      1:28PM 7  associations that deal with wound care?

      1:28PM 8  A.  Yes.

      1:28PM 9  Q.  Which one?

      1:28PM10  A.  I am a member of the Wound Ostomy Continence Nurses

      1:28PM11  Association.

      1:28PM12  Q.  Okay.

      1:28PM13  A.  And I serve on the board of directors for the affiliate

      1:28PM14  group, which is the Pacific Coast Region, an affiliate of the

      1:28PM15  national organization.

      1:28PM16  Q.  I seem to remember hearing something before about some

      1:28PM17  kind of a -- of a nursing related work that you did with a

      1:28PM18  church or a congregation.  Can you tell me about that, please?

      1:28PM19  Congregational nursing or something like that.  I'm sorry.

      1:28PM20  I'm thinking about Penny Campbell.  That's a different

      1:28PM21  witness.  We'll get to that next.

      1:28PM22            THE COURT:  We can hardly wait, Mr. McClanahan.

      1:28PM23            MR. MCCLANAHAN:  Thank you, Your Honor.  You'll

      1:28PM24  notice I don't use scripts when I do direct examination.  But

      1:28PM25  I do appreciate that perplexed look on your face.
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      1:28PM 1  BY MR. MCCLANAHAN:

      1:29PM 2  Q.  Actually, you and I just met for the first time over the

      1:29PM 3  lunch break today, didn't we?

      1:29PM 4  A.  Yes.

      1:29PM 5  Q.  Okay.  This shouldn't be very hard because I think I know

      1:29PM 6  the areas that I want to cover with you based upon your

      1:29PM 7  deposition, which I was reading feverishly this morning in

      1:29PM 8  preparing for this direct examination.

      1:29PM 9            What I'd like to start with, I want the jury -- I

      1:29PM10  want to move the jury up in time, and your nursing experience,

      1:29PM11  to the point of the 2002 meeting where we have these notes.

      1:29PM12  Okay?

      1:29PM13  A.  Yes.

      1:29PM14  Q.  So now, let me also tell you that, as I understand, you

      1:29PM15  are a -- aren't you a friend of Katherine Jeter?

      1:29PM16  A.  Yes.

      1:29PM17  Q.  Okay.  The jury has heard Katherine Jeter's video

      1:29PM18  deposition yesterday.  And as I understand it, you also are

      1:29PM19  acquainted with Dr. Jim Spahn; is that correct?

      1:29PM20  A.  That's correct.

      1:29PM21  Q.  And the jury heard Dr. Spahn as a live witness in your

      1:29PM22  witness chair there yesterday afternoon.  So the jury has

      1:29PM23  heard a little bit about -- about the kinds of care that were

      1:29PM24  given to wounds before the Argenta patent came around.  I

      1:30PM25  think Dr. Spahn --
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      1:30PM 1            Stacey, could you please put back up D157, the last

      1:30PM 2  page of it?

      1:30PM 3            Dr. Spahn talked yesterday about a slide that he had

      1:30PM 4  made, a presentation that he had given.  I think it was in

      1:30PM 5  the -- sometime in the '80s, but he called it poor man's

      1:30PM 6  irrigation vacuum dressing used since the 1970s.  And he

      1:30PM 7  talked about suction and how they put gauze in the -- in the

      1:30PM 8  wound and that sort of thing.  Okay?  That's the topic I want

      1:30PM 9  to talk with you about, about your experience.

      1:30PM10            Can you please tell the jury what your experience

      1:30PM11  was, how you treated wounds up until, say, the late 1990s?

      1:30PM12  A.  We had to be very creative because there is not one

      1:30PM13  dressing or one product that's appropriate for all individuals

      1:31PM14  or all wounds.  We would have circumstances where we would

      1:31PM15  have to develop our own system.  And we would use Saran Wrap

      1:31PM16  from the kitchen.  We would use plastic bandages, transparent

      1:31PM17  dressings, suction, and create our own system for treating

      1:31PM18  those wounds.

      1:31PM19  Q.  All right.  Now, so the -- I'll move to something else

      1:31PM20  because I don't want to repeat what the jury's already heard

      1:31PM21  from Dr. Spahn yesterday.

      1:31PM22            Now, let's move, if we will, up to the meeting that

      1:31PM23  you had with Richard Weston and Tim Johnson, that the jury has

      1:31PM24  seen about before.  Stacey, can we please see D157, the second

      1:31PM25  page?  The second page is her business card.  And blow that up
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      1:31PM 1  for us, please, just a second.

      1:31PM 2            Now, can you -- can you tell us what led up to this

      1:32PM 3  meeting in January of 2002?  What caused you to meet with

      1:32PM 4  Richard and Tim?

      1:32PM 5  A.  I've known Tim Johnson since the late -- mid to late

      1:32PM 6  1980s.  And he has had a passion for wound care, as do I.  And

      1:32PM 7  our mutual goal is to afford all patients the best possible

      1:32PM 8  care for the best possible outcomes.  And he used me as a

      1:32PM 9  resource.

      1:32PM10  Q.  Okay.  So this would have been your business card at that

      1:32PM11  time, Donna Goudberg Lockhart.  And can you read these letter

      1:32PM12  designations and tell us what they mean?

      1:32PM13  A.  Yes.

      1:32PM14  Q.  RN?

      1:32PM15  A.  RN is Registered Nurse.

      1:32PM16  Q.  Okay.

      1:32PM17  A.  PHN is Public Health Nurse.

      1:32PM18  Q.  Okay.

      1:32PM19  A.  CETN is no longer acceptable.  That was our previous

      1:32PM20  acronym for Certified Enterostomal Therapy Nurse.  It has

      1:33PM21  since become CWOCN, which is Certified Wound Ostomy Continence

      1:33PM22  Nurse.

      1:33PM23  Q.  Okay.  How about the next one?

      1:33PM24  A.  GCNS is a Geriatric Clinical Nurse Specialist.

      1:33PM25  Q.  That would be for old people?

                                   Chris G. Poage, RMR, CRR

                                                                            3740

                                       Lockhart - Direct

      1:33PM 1  A.  Elderly people, yes.

      1:33PM 2  Q.  Thank you.  Elderly.

      1:33PM 3            MR. MACON:  Present company excluded?

      1:33PM 4  BY MR. MCCLANAHAN:

      1:33PM 5  Q.  No.  I appreciate that because my mother was in a nursing

      1:33PM 6  home well into her late 80s, early 90s.  And so I don't want

      1:33PM 7  to use the incorrect phrase and I appreciate you're correcting

      1:33PM 8  me on that.  Thank you very much.

      1:33PM 9  A.  You're welcome.

      1:33PM10  Q.  And then the final one, LNC?

      1:33PM11  A.  Legal Nurse Consultant.

      1:33PM12  Q.  Okay.  And it looks like your home was in Alpine,

      1:33PM13  California when that meeting occurred?

      1:33PM14  A.  Correct.

      1:33PM15  Q.  Now -- so Tim Johnson had been a friend of yours.  He told

      1:33PM16  us, I think in his testimony, that he had worked for either

      1:33PM17  Bristol-Myers Squibb or a subsidiary of that company.  Would

      1:33PM18  that have been the kind of context you met him in?

      1:33PM19  A.  Yes.

      1:33PM20  Q.  Okay.  Now, so Tim contacted you and wanted to have a

      1:33PM21  meeting.  And you and he had a meeting with Mr. Weston,

      1:34PM22  correct?

      1:34PM23  A.  Correct.

      1:34PM24  Q.  Do you remember where the meeting was?

      1:34PM25  A.  If I recall correctly, it was at a restaurant in Coronado.
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      1:34PM 1  Q.  Okay.  Is that in California somewhere near your home?

      1:34PM 2  A.  Yes.

      1:34PM 3  Q.  Okay.  Now, Stacey, let's go, please, to the next page.

      1:34PM 4  And I want -- this page is entitled report of the meeting.

      1:34PM 5  And I want to go through this with you and let you tell us

      1:34PM 6  from your standpoint what you remember about this meeting.

      1:34PM 7  Okay?

      1:34PM 8  A.  Yes.

      1:34PM 9  Q.  Okay.  Stacey, let's just highlight the first part of it,

      1:34PM10  and we'll go down.  Present:  Donna, Tim and Richard.  Donna

      1:34PM11  has significant experience in wound care, 20 plus years, and

      1:34PM12  is currently working on her Ph.D. in education.

      1:34PM13            I take it you didn't complete that degree, or did

      1:34PM14  you?

      1:34PM15  A.  It's still in progress.

      1:34PM16  Q.  Okay.  Still in progress.

      1:34PM17            Now, meeting was to review Medela Vario and find out

      1:34PM18  more about wound care.  VAC system.  Donna felt that VAC

      1:34PM19  worked very well for many reasons.  A few are:  Keeps a wound

      1:35PM20  at constant temperature, wound has a constant nutrient flow,

      1:35PM21  covered wounds heal better.

      1:35PM22            Now, tell us when you first began working with the

      1:35PM23  VAC.

      1:35PM24  A.  It would have been shortly after it was on the market.

      1:35PM25  Q.  Okay.  And is the -- is the VAC something that you have
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      1:35PM 1  used in your own personal experience?

      1:35PM 2  A.  Yes.

      1:35PM 3  Q.  Okay.  Now, let's go on, Stacey, down to the next part of

      1:35PM 4  this.  The exhibit says:  Donna reported that the cost for a

      1:35PM 5  VAC treatment was about 130 to $170 per day.  It's a very cost

      1:35PM 6  effective system, as it does not require daily or hourly

      1:35PM 7  dressing changes.  The system is recommended to change every

      1:35PM 8  Monday-Wednesday-Friday, but she felt that the system could be

      1:35PM 9  changed less often, but maybe then there is less revenue for

      1:35PM10  KCI.

      1:35PM11            Now, where did you -- where did you get the number

      1:35PM12  130 to $170 a day, if you recall?

      1:35PM13  A.  That would have been quoted to me from the company or

      1:36PM14  somebody who was paying that amount for it.

      1:36PM15  Q.  Okay.  And it might not have been necessarily from KCI.

      1:36PM16  It could have been from one of the customers?

      1:36PM17  A.  Yes.

      1:36PM18  Q.  Okay.  Stacey, let's go down further, please.

      1:36PM19            Rental program.  Discussed with Donna whether Medela

      1:36PM20  could set up a rental station program like we did with breast

      1:36PM21  pumps.  She had questions on whether that would be ethical to

      1:36PM22  do that.

      1:36PM23            What did you have a question about?

      1:36PM24  A.  Ethical versus conflict of interest.  Being in private

      1:36PM25  practice, if I set up a rental business for the Versatile, and
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      1:36PM 1  used exclusively that product, I felt that that could be a

      1:36PM 2  conflict of interest.  And that's where the ethical came in,

      1:36PM 3  my ethics or whoever was doing that breast -- or Medela --

      1:37PM 4  Versatile pump rental station.

      1:37PM 5  Q.  Okay.  Got it.

      1:37PM 6            We spent a lot of time -- we would need to

      1:37PM 7  investigate.  She said -- I'm sorry -- she had questions, we

      1:37PM 8  would need to investigate.  We spent a lot of time on this

      1:37PM 9  issue.  She works in private practice, but still, the conflict

      1:37PM10  of interest dilemma was one to review.  Might need a DME

      1:37PM11  license to do this.

      1:37PM12            What is DME?

      1:37PM13  A.  Durable medical equipment.

      1:37PM14  Q.  Okay.  Would Medela do billing?  Differences between

      1:37PM15  breast pump rental and negative pressure wound therapy are --

      1:37PM16  and then there were -- there were some differences discussed.

      1:37PM17            Now, did -- the jury has heard -- has heard

      1:37PM18  testimony about the employment status, whatever it was,

      1:37PM19  between Mr. Weston, Mr. Johnson and Medela at various points

      1:37PM20  in time.  Do you have any additional information, or do you

      1:37PM21  even remember what, if any, their employment relationship was

      1:37PM22  at the time?

      1:37PM23  A.  No, I do not recall.

      1:37PM24  Q.  Okay.  And then here at the bottom:  There was suggestions

      1:38PM25  for pump design.  And you had gone over with them that if they
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      1:38PM 1  were going to use a pump to do the business that -- I take it

      1:38PM 2  this would be the business that you had been doing yourself in

      1:38PM 3  wound care before?

      1:38PM 4  A.  Correct.

      1:38PM 5  Q.  So just to be clear about this, you had been treating

      1:38PM 6  wounds for -- this meeting was in 2002.  You were board

      1:38PM 7  certified in 1985.  So that would be 17 or so years you had

      1:38PM 8  been treating difficult wounds with suction and dressings

      1:38PM 9  before this meeting with Weston and Johnson, correct?

      1:38PM10  A.  Correct.

      1:38PM11  Q.  So they -- so they say:  Okay.  We're considering -- and

      1:38PM12  the jury's heard they were considering a lot of different

      1:38PM13  things.  The one that they talked with you about was the one

      1:38PM14  that this memo's talking about, correct?

      1:38PM15  A.  Correct.

      1:39PM16  Q.  And your suggestions to them for a pump would be:  Quiet,

      1:39PM17  lightweight, both a stationary and a portable model, overflow

      1:39PM18  alarm.  You told them that you only used continuous at 125

      1:39PM19  milligrams of mercury.  What does that mean?

      1:39PM20  A.  It's continuous suction.

      1:39PM21  Q.  Okay.  So in the -- in the -- I'm going to call it the

      1:39PM22  poor man's dressing, which is what Dr. Spahn called it.  In

      1:39PM23  the dressings that you used previously, before the VAC came

      1:39PM24  along, your experience was to use 125 pounds pressure of wall

      1:39PM25  suction?
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      1:39PM 1  A.  I don't recall what the millimeters of mercury of pressure

      1:39PM 2  were that we used.

      1:39PM 3  Q.  Okay.

      1:39PM 4  A.  We did it based on the patient's response.  If they

      1:39PM 5  complained of pain, we would reduce the pressure.  It was more

      1:39PM 6  of a trial and error situation.

      1:39PM 7  Q.  Okay.  Small container and nice adapter and connecters to

      1:39PM 8  do multiple sites on body with one pump.

      1:39PM 9            And then the next page, please.  Continuing the

      1:40PM10  report of this -- of this meeting:  Having a program to help

      1:40PM11  indigent patients would be good.

      1:40PM12            Was that your idea?

      1:40PM13  A.  Yes.

      1:40PM14  Q.  And I think you said that both you and Mr. Johnson shared

      1:40PM15  an interest in helping people, and especially poor people?

      1:40PM16  A.  Correct.

      1:40PM17  Q.  Sponge needs to be semirigid to fill the dead space.

      1:40PM18  Can't be too soft.  Needs scissors in kit.

      1:40PM19            Was it your idea that for a convenience purpose they

      1:40PM20  should put scissors in the kit?

      1:40PM21  A.  Yes.

      1:40PM22  Q.  Had you had experiences before where you maybe weren't

      1:40PM23  able to find scissors conveniently in the hospital and had to

      1:40PM24  spend time looking for some?

      1:40PM25  A.  Yes.
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      1:40PM 1  Q.  So if this is going to be a convenience kit, that's a good

      1:40PM 2  example of how to make it more convenient?

      1:40PM 3  A.  Exactly.

      1:40PM 4  Q.  Next paragraph, Stacey.

      1:40PM 5            Prior art.  Dr. Jim Spahn, CEO of Ehob, reported

      1:40PM 6  using this type of sponge, suction catheter, dressing, and

      1:41PM 7  wall vacuum in the '70s.

      1:41PM 8            Now, Dr. Spahn, you said, is someone that you're

      1:41PM 9  acquainted with?

      1:41PM10  A.  Yes.

      1:41PM11  Q.  And according to this memo, you had had a discussion about

      1:41PM12  Dr. Spahn doing this very thing in the '70s with Mr. Johnson

      1:41PM13  and Mr. Weston at this meeting?

      1:41PM14  A.  Correct.

      1:41PM15  Q.  Jim -- that would be Jim Spahn -- spoke at a Wound Ostomy

      1:41PM16  Care Nurses conference in Ontario, California that Richard

      1:41PM17  attended and showed a slide of this (see attached).

      1:41PM18            And that would be the slide of the poor man's

      1:41PM19  dressing that I showed you earlier?

      1:41PM20  A.  Yes.

      1:41PM21  Q.  Donna reported -- that would be you -- she used similar

      1:41PM22  systems in the 1970s as well.  This included a saline drip to

      1:41PM23  moisten the wound, a suction catheter, an occlusive dressing,

      1:41PM24  a suction source, wall or portable vacuum, and gauze sponge in

      1:41PM25  the wound.
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      1:41PM 1            Now, would you explain to the jury generally how you

      1:42PM 2  came up with doing that, the extent to which that was done

      1:42PM 3  among people who knew about wound care?  Just give the jury a

      1:42PM 4  little explanation of that.

      1:42PM 5            MR. MACON:  Your Honor, I'd object.  If she wants to

      1:42PM 6  talk about what she specifically did herself, I don't have an

      1:42PM 7  objection.  But if we're here to talk about what happened

      1:42PM 8  outside of what she did, I would object.  She's not an expert

      1:42PM 9  in this case, as we know.

      1:42PM10            MR. MCCLANAHAN:  Well, talk about -- that's fine,

      1:42PM11  Your Honor.

      1:42PM12  BY MR. MCCLANAHAN:

      1:42PM13  Q.  Talk about what -- how did you come up with -- this says

      1:42PM14  that you used similar systems in the '70s.  Tell us about

      1:42PM15  that.

      1:42PM16  A.  When we had problem patients and we had to come up with a

      1:42PM17  solution for the problem, there are certain supplies within

      1:42PM18  the hospital that are obvious usage, such as suction,

      1:42PM19  occlusive dressings, suction catheters.  So we would be

      1:42PM20  creative and decide that if we needed to remove drainage from

      1:42PM21  the wound, or moisten the wound, we could use a suction

      1:42PM22  catheter, we could use suction, we could use the sponges that

      1:42PM23  we already had, and we could use the transparent dressing.  If

      1:43PM24  that didn't work, we would go to plan B and modify from there.

      1:43PM25  Q.  Now, you mentioned to remove drainage.  Was healing of the
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      1:43PM 1  wound something that you were trying to do at that time?

      1:43PM 2  A.  It's always something that we tried to do, yes.

      1:43PM 3  Q.  I mean, insofar as your personal experience, when you are

      1:43PM 4  draining a wound, you're doing things to make the wound

      1:43PM 5  ultimately heal, hopefully, aren't you?

      1:43PM 6            MR. MACON:  Excuse me, Your Honor.  I object to

      1:43PM 7  leading.

      1:43PM 8            THE COURT:  Well, I'll sustain.  And you can

      1:43PM 9  rephrase.

      1:43PM10  BY MR. MCCLANAHAN:

      1:43PM11  Q.  Describe for the jury, please, the extent to which your

      1:43PM12  work in draining a wound also involved healing the wound in

      1:43PM13  the '70s, please.

      1:43PM14  A.  Removing drainage from a wound bed is very similar to

      1:43PM15  changing a dressing.  When you change a dressing, you're

      1:43PM16  removing that wound fluid.  So to expedite large amounts of

      1:43PM17  drainage, we would use the suction catheter and the suction

      1:43PM18  system.

      1:43PM19  Q.  Goes on to say:  Donna stated that only about 15 to 20 of

      1:44PM20  the top people in the field were using these type of systems.

      1:44PM21            Dr. Spahn would be one, I take it?

      1:44PM22  A.  Yes.

      1:44PM23  Q.  Donna -- excuse me.  They definitely were in use before

      1:44PM24  the KCI patent, she felt.

      1:44PM25            So the systems that you describe yourself using and
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      1:44PM 1  that Dr. Spahn has testified he used, no doubt about it in

      1:44PM 2  your mind, they were being used before this patent, back all

      1:44PM 3  the way to the '70s?

      1:44PM 4            MR. MACON:  Your Honor, I'm going to have to object

      1:44PM 5  again.  She is not an expert.  She doesn't know and she is not

      1:44PM 6  qualified to testify about what Dr. Spahn or someone else

      1:44PM 7  claimed to do.  She certainly can say what she did.

      1:44PM 8            MR. MCCLANAHAN:  I'll rephrase.

      1:44PM 9            THE COURT:  Okay.  If you would.

      1:44PM10  BY MR. MCCLANAHAN:

      1:44PM11  Q.  What did you mean when you said:  They definitely were in

      1:44PM12  use before the KCI patent.

      1:44PM13            MR. MACON:  And, Your Honor, again, I'm going to

      1:44PM14  have to object.  Insofar as he's attempting to solicit the

      1:44PM15  same testimony, she's not qualified to give that testimony.

      1:44PM16  With all due respect, Your Honor, she's a very nice lady,

      1:44PM17  she's just not qualified as an expert in this case.

      1:44PM18            THE COURT:  Well, let me -- I'm trying to -- why

      1:45PM19  don't -- why don't we do this?  I think you have told us what

      1:45PM20  was in use back in the '70s.  And Ms. Lockhart, will you tell

      1:45PM21  us again, what was in use in the '70s and -- so we'll know

      1:45PM22  what you're talking about?  Would you just repeat that for us?

      1:45PM23  In other words, what were you doing in the '70s?  What kinds

      1:45PM24  of things were you using that you felt were helpful in

      1:45PM25  treating wounds in the '70s?  And you've already told us a
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      1:45PM 1  little bit.  You talked about the sponge and the suction.  But

      1:45PM 2  just go over that again so I can get this in my mind.

      1:45PM 3            THE WITNESS:  Would that be pertaining to the

      1:45PM 4  suction apparatus or all the things that we used for wound

      1:45PM 5  healing?

      1:45PM 6            THE COURT:  Well, really, I'm talking more about the

      1:45PM 7  negative pressure wound apparatus or something like that.

      1:45PM 8  Let's focus on that, if we could.

      1:46PM 9            THE WITNESS:  Okay.  I personally used the gauze

      1:46PM10  sponges, normal saline solution for irrigating the wound bed,

      1:46PM11  red Robinson catheters, which is a very specific type of

      1:46PM12  catheter, or a drain, transparent dressings and suction, wall

      1:46PM13  suction and a portable, what we call a Gomco suction, to

      1:46PM14  remove excess drainage or to remove fluid that we instilled

      1:46PM15  into the wound.

      1:46PM16            THE COURT:  Let me ask, what did -- how did that

      1:46PM17  work?  Did it -- did it create a suction over the wound?  I'm

      1:46PM18  just asking you.

      1:46PM19            THE WITNESS:  It created a suction within the wound,

      1:46PM20  yes.

      1:46PM21            THE COURT:  Okay.  I'll sustain the objection --

      1:46PM22            MR. MACON:  Thank you, Your Honor.

      1:46PM23            THE COURT:  -- about the opinion about KCI.  But, of

      1:46PM24  course, we'll let the jury consider what Ms. Lockhart has said

      1:46PM25  about what she was doing in the 1970s and how she was trying
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      1:46PM 1  to deal with wounds using suction devices.

      1:46PM 2  BY MR. MCCLANAHAN:

      1:46PM 3  Q.  Stacey, move down to the second half of the page, please.

      1:47PM 4  Right here.

      1:47PM 5            Now, this section entitled "KCI problems" states:

      1:47PM 6  The sponge adheres to the wound site.  The wound grows into

      1:47PM 7  the sponge.  To remove the sponge means that the wound site is

      1:47PM 8  damaged and has to reheal.  Donna adds a product from 3M that

      1:47PM 9  allows the sponge to be removed more easily.

      1:47PM10            Tell us about that, please.

      1:47PM11  A.  When the vacuum is applied, the suction is applied, and

      1:47PM12  the fluid is drawn off the wound, the granulation tissue

      1:47PM13  continues to grow in the wound bed.  Because the sponge is in

      1:47PM14  direct contact with the wound bed, the granulation tissue

      1:47PM15  attaches to that sponge.  So when we release the suction to

      1:47PM16  remove the dressing and we remove the sponge, it causes

      1:47PM17  bleeding from the granulation tissue attached to that sponge.

      1:47PM18  Q.  And that would be with the KCI VAC black foam product?

      1:48PM19  A.  Correct.

      1:48PM20  Q.  Now, you said:  Donna adds a product from 3M that allows

      1:48PM21  the sponge to be removed more easily.  Tell us about that.

      1:48PM22  A.  I used products other than 3M, as well.  3M was the one we

      1:48PM23  used currently because it was recommended by one of our peers.

      1:48PM24  It's called a contact layer.  And it puts a contact between

      1:48PM25  the wound bed, the contact layer and the sponge, so the
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      1:48PM 1  granulation tissue does not attach.

      1:48PM 2  Q.  And is petroleum impregnated gauze something that's been

      1:48PM 3  around in nursing as early as the '70s and '80s?

      1:48PM 4  A.  Yes.

      1:48PM 5  Q.  Is that what you're talking about, petroleum impregnated

      1:48PM 6  gauze?

      1:48PM 7  A.  It could be an impregnated gauze.

      1:48PM 8  Q.  Okay.  Now -- thank you, Stacey.  You can take that one

      1:48PM 9  down now.

      1:48PM10            Now, after that first meeting in January of 2002,

      1:49PM11  just to get our chronology straight, the jury has heard that

      1:49PM12  ultimately BlueSky gets started up.  And I know you weren't

      1:49PM13  involved in that.  But at some point when Mr. Johnson was in

      1:49PM14  the process of putting together what the jury has heard as the

      1:49PM15  Chariker-Jeter kit, you had another meeting with Mr. Weston

      1:49PM16  and Mr. Johnson, didn't you?

      1:49PM17  A.  I vaguely recall, yes.

      1:49PM18  Q.  Okay.  And I guess what I wanted to ask you is that -- let

      1:49PM19  me -- let me go through the items that are in what's called

      1:49PM20  the Chariker-Jeter kit with you.  And just tell me if this is

      1:49PM21  something that was around and used by you in the '70s and

      1:49PM22  '80s.  Okay?

      1:49PM23  A.  Yes.

      1:49PM24  Q.  Scissors?

      1:49PM25  A.  Yes.
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      1:50PM 1  Q.  Saline?

      1:50PM 2  A.  Yes.

      1:50PM 3  Q.  Skin prep wipes?

      1:50PM 4  A.  We had a different version, but it is essentially the same

      1:50PM 5  thing, yes.

      1:50PM 6  Q.  Transparent adhesive dressing.  This would be when the

      1:50PM 7  Judge was asking you about -- was a suction, you know, created

      1:50PM 8  over the whole wound, were you using transparent dressings?

      1:50PM 9  A.  Yes.

      1:50PM10  Q.  Towel drapes to put the things out on?

      1:50PM11  A.  Yes.

      1:50PM12  Q.  Sterile gloves?

      1:50PM13  A.  Yes.

      1:50PM14  Q.  Anti-microbial sponges?

      1:50PM15  A.  I don't recall having those in the early '70s.  I'm not

      1:50PM16  sure when they were developed.

      1:50PM17  Q.  Certainly before November of 1990, I take it?

      1:50PM18  A.  Yes.

      1:51PM19  Q.  Sterile tubing with adapter connecter?

      1:51PM20  A.  Yes.

      1:51PM21  Q.  Closed wound drain, flat, sometimes described as a

      1:51PM22  Jackson-Pratt drain?

      1:51PM23  A.  Yes.

      1:51PM24  Q.  And then there has been testimony that you suggested to

      1:51PM25  Mr. Johnson that he also include non-adhering dressing.  This
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      1:51PM 1  would be the petroleum impregnated gauze.  Tell us about why

      1:51PM 2  you suggested that be included.

      1:51PM 3  A.  It was my suggestion that if we could keep the granulation

      1:51PM 4  tissue from adhering to the sponge, we would reduce the damage

      1:51PM 5  and increase the healing rate at that time.

      1:51PM 6  Q.  As a -- as a wound care nurse, was it obvious to you to

      1:51PM 7  include this with that kit in order to make it safer?

      1:51PM 8  A.  Yes.

      1:51PM 9  Q.  This petroleum impregnated gauze was around, I take it,

      1:52PM10  before November 1990?

      1:52PM11  A.  Yes.

      1:52PM12  Q.  Maybe various brands.  This one is called Aquaphor, made

      1:52PM13  by Smith & Nephew.  But other manufacturers had their versions

      1:52PM14  of the same thing, didn't they?

      1:52PM15  A.  Yes, they did.

      1:52PM16            MR. MACON:  Would you just leave that up there?

      1:52PM17  BY MR. MCCLANAHAN:

      1:52PM18  Q.  Now, in the course of your -- and then -- and then

      1:52PM19  whatever BlueSky did to get started up and get into business

      1:52PM20  occurred.  And what I want to kind of get us up to is your --

      1:52PM21  continue with your practice as a nurse.  Okay?

      1:52PM22  A.  Yes.

      1:52PM23  Q.  Now, as I understand it, one of the things that you do is

      1:52PM24  called -- I'm going to describe it, and you tell me what it's

      1:52PM25  called I guess.  It's consulting to nursing homes, when you
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      1:52PM 1  come in and look at patients with wound problems.  What do you

      1:52PM 2  call that?

      1:52PM 3  A.  Consulting.

      1:52PM 4  Q.  Consulting.  Okay.  So, for example, if we have a nursing

      1:52PM 5  home, like the one my mother was in -- and many of us have

      1:53PM 6  loved ones in nursing homes, obviously -- many patients in the

      1:53PM 7  nursing home, obviously, don't have wound problems, do they?

      1:53PM 8  A.  Correct.

      1:53PM 9  Q.  And, therefore, the nursing home does not have, typically,

      1:53PM10  wound care experts full-time on staff at the nursing home?

      1:53PM11  A.  Correct.

      1:53PM12  Q.  So if a patient in the nursing home develops a wound

      1:53PM13  problem, then the nursing home might call you in as a

      1:53PM14  consultant to come and examine the patient and help them deal

      1:53PM15  with that wound?

      1:53PM16  A.  Correct.

      1:53PM17  Q.  And that's what you do?

      1:53PM18  A.  Correct.  And may I explain?

      1:53PM19  Q.  Please, ma'am.

      1:53PM20  A.  We also set up with long-term care facilities a situation

      1:53PM21  to prevent pressure ulcers or wound deterioration.  So we go

      1:53PM22  in on a regular basis.  We just don't wait for them to call

      1:53PM23  us.

      1:53PM24  Q.  Okay.

      1:53PM25  A.  And so we round with a team --
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      1:53PM 1  Q.  Okay.

      1:53PM 2  A.  -- on the wound care patients.

      1:53PM 3  Q.  Now, when you come in -- when you come in as a consultant,

      1:53PM 4  do you sometimes, still today, suggest that they use the VAC

      1:54PM 5  on the patient to help the patient?

      1:54PM 6  A.  Yes.

      1:54PM 7  Q.  Do you sometimes today suggest that they use the Versatile

      1:54PM 8  1 on the patient to help the patient?

      1:54PM 9  A.  Yes.

      1:54PM10  Q.  One of the -- explain to us the different criteria that go

      1:54PM11  into your decision in your head, your thought process, in

      1:54PM12  deciding whether to recommend the VAC for a particular patient

      1:54PM13  or the Versatile 1 for a particular patient?

      1:54PM14  A.  First, we look at the wound, and we look at the whole

      1:54PM15  patient, not just the hole in the patient.

      1:54PM16  Q.  Okay.

      1:54PM17  A.  And then we determine what method we think would be most

      1:54PM18  feasible at that point.  We also have to look at finances.  If

      1:54PM19  the person is indigent, if the hospital may be picking up the

      1:55PM20  bill or the nursing home may be picking up the tab, we have to

      1:55PM21  look at the financial resources.  And we try to make the most

      1:55PM22  economical choice that we can, to be the most cost effective,

      1:55PM23  but yet, get the best outcomes that we possibly can.

      1:55PM24  Q.  Now, these -- these nursing home facilities sometimes have

      1:55PM25  contracts with insurance companies; is that correct?
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      1:55PM 1  A.  That's correct.

      1:55PM 2  Q.  And perhaps an insurance company would approve one -- one

      1:55PM 3  company's product and not another company's product?

      1:55PM 4  A.  Correct.

      1:55PM 5  Q.  And I take it there are also issues about what Medicare

      1:55PM 6  will reimburse for and what Medicaid will reimburse for and

      1:55PM 7  those sorts of things?

      1:55PM 8  A.  Correct.

      1:55PM 9  Q.  And the -- so the -- isn't there something in the -- in

      1:55PM10  the nursing home's paperwork somehow -- maybe it's called a

      1:55PM11  protocol or a policy.  I'm sure you have a word for it.  I

      1:55PM12  think I saw you mention in your deposition, and I don't

      1:55PM13  remember it.  There's a word for the thing that the nursing

      1:55PM14  home has as a guideline to decide which product it's going to

      1:56PM15  use, isn't it?

      1:56PM16  A.  It's called a formulary.

      1:56PM17  Q.  Formulary.  Thank you.

      1:56PM18  A.  And it's a list of not only adjunct therapy, like the VAC

      1:56PM19  and the Versatile, but it's also the dressings that we use to

      1:56PM20  keep it as simple as we can possibly can and as cost effective

      1:56PM21  as we possibly can.

      1:56PM22  Q.  So the -- sometimes the decision makers who decide which

      1:56PM23  product get in the formulary that will be supplied in that

      1:56PM24  particular location, would be made by insurance companies and

      1:56PM25  administrative people, correct?
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      1:56PM 1  A.  Correct.

      1:56PM 2            MR. MCCLANAHAN:  Your Honor, if I may, let me just

      1:56PM 3  thumb through some pages I tabbed.  I may have covered

      1:56PM 4  everything, but I just need to look at this.

      1:56PM 5            THE COURT:  Yes, sir.  You surely may take the time.

      1:56PM 6  BY MR. MCCLANAHAN:

      1:56PM 7  Q.  Now, for your consulting work, do you get paid?

      1:56PM 8  A.  Yes.

      1:56PM 9  Q.  You send bills to people who ask you to consult for them?

      1:56PM10  A.  I do.

      1:56PM11  Q.  And do you contemplate sending a bill to BlueSky, or to me

      1:57PM12  or somebody, from your being here?

      1:57PM13  A.  Yes.

      1:57PM14  Q.  Okay.  And what is your customary rate for that?

      1:57PM15  A.  It's $125 an hour for consulting.

      1:57PM16  Q.  Okay.  Do you do some work for 3M today?

      1:57PM17  A.  I do.

      1:57PM18  Q.  What do you do for them?

      1:57PM19  A.  I am an -- actually an employee of CBS, which is Clinical

      1:57PM20  Business Solutions, out of Kansas.  And I am contracted to do

      1:57PM21  clinical education for 3M.

      1:57PM22  Q.  For their medical products?

      1:57PM23  A.  Yes, and wound care.

      1:57PM24  Q.  Okay.  You have had personal experience, I take it, with

      1:57PM25  the Versatile 1?
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      1:57PM 1  A.  Yes.

      1:57PM 2  Q.  And you still prescribe it for wound needs today?

      1:57PM 3  A.  Yes.

      1:57PM 4  Q.  As you do the VAC.  I'm not suggesting you don't do the

      1:57PM 5  VAC.  You do them both?

      1:57PM 6  A.  Correct.

      1:58PM 7  Q.  Now, in terms of duration of the time that the wound

      1:58PM 8  system remains on the wound, whether it's the VAC or the

      1:58PM 9  Versatile 1, do you -- do you leave it on until the wound is

      1:58PM10  completely closed or take it off sometime before closure?

      1:58PM11  A.  Typically we take it off before closure.

      1:58PM12  Q.  And tell the jury, what is it that causes you to say,

      1:58PM13  okay, it's now time to take the device off and to do some

      1:59PM14  other way to treat the wound?

      1:59PM15  A.  Again, we look at the whole patient.  If it's someone who

      1:59PM16  is active, who needs to get back to work, we need to get them

      1:59PM17  mobilized faster for their own personal requirements.

      1:59PM18  Q.  Yes, ma'am.

      1:59PM19  A.  If it's someone who is going to be in long-term, skilled

      1:59PM20  care, we use it for shorter periods of time, as well, and then

      1:59PM21  do more conservative moist wound healing.

      1:59PM22  Q.  And do you use or prescribe from time to time the VAC or

      1:59PM23  the Versatile 1 for all kinds of wounds?

      1:59PM24  A.  Yes.

      1:59PM25  Q.  Do you -- from a wound standpoint do you see any
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      1:59PM 1  difference between a fistula and another kind of wound?

      1:59PM 2  A.  Absolutely.

      1:59PM 3  Q.  And is a fistula a kind of a wound?

      1:59PM 4  A.  In respect, yes.

      1:59PM 5  Q.  Okay.  I noticed -- I noticed, for example, in your

      2:00PM 6  testimony last night you were asked -- you were asked:  In

      2:00PM 7  addition to fistulas, what other kinds of wounds have you

      2:00PM 8  treated using suction?  And you mentioned pressure ulcers and

      2:00PM 9  surgical wounds.

      2:00PM10            So that the -- of all the different wounds that you

      2:00PM11  have treated, a fistula would be a kind of a wound that you

      2:00PM12  treated with this?

      2:00PM13  A.  Correct.

      2:00PM14            MR. MCCLANAHAN:  Okay.  Your Honor, I'm simply being

      2:00PM15  mindful of the guidelines we talked about earlier.  That's why

      2:00PM16  I'm looking through these pages.

      2:00PM17            THE COURT:  I appreciate that very much, Mr.

      2:00PM18  McClanahan.

      2:00PM19            MR. MCCLANAHAN:  It won't take very long.

      2:00PM20            THE COURT:  Thank you very much.  I realize that you

      2:01PM21  all have just seen this deposition.

      2:01PM22  BY MR. MCCLANAHAN:

      2:01PM23  Q.  Before the BlueSky convenience kits came out, where would

      2:01PM24  you get the supplies that you needed in your nursing practice

      2:01PM25  to put everything together to use this closed suction wound
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      2:01PM 1  healing apparatus on a patient?

      2:01PM 2  A.  Typically, there is a storage room or a closet in the --

      2:01PM 3  supply room, and we would go in the supply room and pick and

      2:01PM 4  choose the things that we thought we would need.

      2:01PM 5  Q.  And as you understood it, when you discussed it with Mr.

      2:01PM 6  Johnson, was the concept of the convenience kit simply to

      2:01PM 7  gather all those things you would normally use, and put them

      2:01PM 8  in one package?

      2:01PM 9  A.  Yes.

      2:02PM10  Q.  Now, these devices that we've been talking about, either

      2:02PM11  the VAC or the Versatile 1, in terms of your practice do you

      2:02PM12  see them as something that dramatically changes your practice,

      2:02PM13  or do you see them as a device that is an adjunct to be used

      2:02PM14  as part of your practice?

      2:02PM15  A.  They are an adjunct to part of our practice, to add to our

      2:02PM16  practice.

      2:02PM17  Q.  So the things -- do you -- do you still today, where it's

      2:02PM18  appropriate, use the things out of the closet that we referred

      2:03PM19  to before, as opposed to either the VAC or the Versatile 1?

      2:03PM20  A.  Yes.  We call them our arts and craft classes.

      2:03PM21  Q.  Okay.  So that -- so that if a patient presents that needs

      2:03PM22  wound care, among the options would be -- in addition to the

      2:03PM23  non-suction options.  But among the suction options the VAC is

      2:03PM24  an option.  The Versatile 1 is an option.  And even today, the

      2:03PM25  system that you used in the '70s and '80s is still an option?
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      2:03PM 1  A.  Yes, it is.

      2:03PM 2  Q.  And you do it today?

      2:03PM 3  A.  I haven't done it recently.

      2:03PM 4  Q.  And so the jury will understand the perspective, we've

      2:03PM 5  seen a lot of wonderful slides and photographs in this trial

      2:03PM 6  about some extremely tragic wounds that have been greatly

      2:03PM 7  helped with these various devices.  But as I understand what

      2:03PM 8  you're saying, as a wound care nurse, as wonderful as those

      2:03PM 9  devices are, they still are simply a tool for you to use?

      2:04PM10  A.  Correct.

      2:04PM11            THE COURT:  Are you getting pretty close here, Mr.

      2:04PM12  McClanahan?

      2:04PM13            MR. MCCLANAHAN:  Yes, Your Honor.  In other words,

      2:04PM14  I'm omitting questions that I would have otherwise asked.  If

      2:04PM15  I find any more that I forgot, I may do it on redirect.  But I

      2:04PM16  think I'll pass right now.

      2:04PM17            Thank you so much, ma'am.

      2:04PM18            THE WITNESS:  You're welcome.

      2:04PM19            THE COURT:  Who is -- Mr. Powers, you're up.

      2:04PM20            MR. POWERS:  Yes, Your Honor.  Medela has no

      2:04PM21  questions at this time, subject to some possible questions

      2:04PM22  after Mr. Macon has finished his.

      2:04PM23            THE COURT:  You may reserve.

      2:04PM24            MR. POWERS:  Thank you, Your Honor.

      2:04PM25            THE COURT:  Mr. Macon.
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      2:04PM 1            MR. MACON:  Looks like I'm about to cause all the

      2:04PM 2  trouble then, Your Honor.

      2:04PM 3                         CROSS-EXAMINATION

      2:04PM 4  BY MR. MACON:

      2:04PM 5  Q.  Good afternoon, Ms. Lockhart.  How are you?

      2:04PM 6  A.  I'm fine.  Thank you.

      2:04PM 7  Q.  You're doing very well.  I want to congratulate you for

      2:04PM 8  staying awake.

      2:04PM 9  A.  Thank you.

      2:04PM10  Q.  There were a couple of things that you said that I was

      2:04PM11  interested in.  You were asked and you said that you thought

      2:05PM12  that fistulas were very different from other types of wounds.

      2:05PM13  Would you explain why that is?

      2:05PM14  A.  A fistula is an opening to another area in the body.  And

      2:05PM15  they eventually close over.  What we see in your practice is

      2:05PM16  -- are a lot of wounds with fistulas within the wound bed

      2:05PM17  itself.  So it actually becomes part of that wound.

      2:05PM18  Q.  That's very helpful.  And what I understood you to say is,

      2:05PM19  is that the fistula itself will heal itself if you get rid of

      2:05PM20  all the stuff, all the dirty stuff around it?

      2:05PM21  A.  If the patient -- if the patient has the potential to heal

      2:05PM22  and the cause is removed, the fistula can close.

      2:05PM23  Q.  Okay.  And when you say the cause is removed --

      2:05PM24  obviously -- and I don't want to go into it.  But there's

      2:05PM25  stuff that leaks out of the fistula?
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      2:05PM 1  A.  Correct.

      2:05PM 2  Q.  And that stuff prevents the fistula from closing, doesn't

      2:06PM 3  it?  It harms the -- just harms you altogether, doesn't it?

      2:06PM 4  A.  It doesn't necessarily harm you.  But we try and contain

      2:06PM 5  it for aesthetics, patient comfort, ease of care.

      2:06PM 6  Q.  And with respect to -- is one of the most important things

      2:06PM 7  when you have a fistula -- is one of the most important things

      2:06PM 8  is to get the stuff away from it for ease of care, for patient

      2:06PM 9  comfort?

      2:06PM10  A.  Yes.

      2:06PM11  Q.  Okay.  Another thing, when you were talking about -- that

      2:06PM12  struck me, is you talked about gauze and you talked about

      2:06PM13  impregnated gauze.  Now, as I understand -- and when -- you

      2:06PM14  were shown this Aquaphor.  Now, this is not sterile gauze, is

      2:06PM15  it?

      2:06PM16  A.  It's not a sterile gauze pad, no.

      2:06PM17  Q.  This is what's known as impregnated?

      2:06PM18  A.  Yes.  It's --

      2:06PM19  Q.  And it's actually a different type.  It's made of some

      2:06PM20  sort of acetate or something.

      2:06PM21  A.  I'm not certain what it's made out of.

      2:06PM22  Q.  But you know it's different from gauze?

      2:06PM23  A.  Yes.

      2:07PM24  Q.  And you know that this gauze is very different from what's

      2:07PM25  generally called sterile gauze or gauze sponges in a lot of
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      2:07PM 1  aspects, isn't it?

      2:07PM 2  A.  The gauze sponges are dry, non-impregnated.

      2:07PM 3  Q.  And this is impregnated?

      2:07PM 4  A.  Correct.

      2:07PM 5  Q.  The gauze sponges absorb moisture and liquid, correct?

      2:07PM 6  A.  Correct.

      2:07PM 7  Q.  And this repels water, liquid, correct?

      2:07PM 8  A.  Correct.

      2:07PM 9  Q.  I mean, standard gauze and something like Aquaphor are

      2:07PM10  like apples and oranges, aren't they?

      2:07PM11  A.  Yes.  But may I explain?

      2:07PM12  Q.  Sure.  I mean, you were asked that specific question last

      2:07PM13  night, late last night --

      2:07PM14            MR. MCCLANAHAN:  May she explain, Your Honor?

      2:07PM15            MR. MACON:  Excuse me.

      2:07PM16            THE COURT:  She may explain.  Do you have --

      2:07PM17            MR. MACON:  I'm going to follow up and just ask her.

      2:07PM18  And then if you --

      2:07PM19            THE COURT:  You'll get a chance to explain.

      2:08PM20            MR. MACON:  Absolutely.

      2:08PM21            THE WITNESS:  Thank you.

      2:08PM22  BY MR. MACON:

      2:08PM23  Q.  Do you -- when you were asked if impregnated gauze like

      2:08PM24  Aquaphor is to gauze or gauze sponges like apples are to

      2:08PM25  oranges, didn't you answer that question:  Right?
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      2:08PM 1  A.  I think I did.

      2:08PM 2  Q.  Let's show it.  I'm sorry.  Page 102, lines 17 through 22.

      2:08PM 3            MR. MCCLANAHAN:  Let me get a transcript.  Is this

      2:08PM 4  the rough one or the final one?

      2:08PM 5            MR. MACON:  We believe it's the rough.

      2:08PM 6            MS. GULDE:  I don't think we've gotten the final.

      2:08PM 7            MR. MCCLANAHAN:  May I ask again what page and line,

      2:08PM 8  Your Honor?

      2:08PM 9            MR. MACON:  Okay.  It's Page 102, lines 17 through

      2:08PM10  22.

      2:08PM11  BY MR. MACON:

      2:08PM12  Q.  And you were asked:  So when you talk about something like

      2:08PM13  impregnated gauze, it helps repel water or moisture, whereas

      2:08PM14  plain gauze would absorb water or moisture?

      2:09PM15            And your answer was?

      2:09PM16  A.  Correct.

      2:09PM17  Q.  And so there's apples and oranges?  And what was your

      2:09PM18  answer?

      2:09PM19  A.  Right.

      2:09PM20  Q.  Okay.

      2:09PM21            THE COURT:  And now you may explain.

      2:09PM22            MR. MACON:  Absolutely.

      2:09PM23            THE WITNESS:  Thank you.  The advantage of having

      2:09PM24  gauze is that it's multipurpose.  A gauze sponge can be used

      2:09PM25  to absorb, or it can be impregnated with a product and serve

                                   Chris G. Poage, RMR, CRR

                                                                            3767

                                       Lockhart - Cross

      2:09PM 1  as an impregnated piece of gauze.  So it's more universal than

      2:09PM 2  a simple impregnated piece of gauze.

      2:09PM 3  BY MR. MACON:

      2:09PM 4  Q.  Oh, I understand what you're saying.  The impregnated

      2:09PM 5  piece of gauze you can't unimpregnate it?

      2:09PM 6  A.  Exactly.

      2:09PM 7  Q.  Okay.  That's like those nipples.  I don't want to talk

      2:09PM 8  about that anymore.  Okay?

      2:09PM 9            Now, you had this -- lawyer for BlueSky had you go

      2:09PM10  through this big stack of stuff out of this package.  And, as

      2:09PM11  a matter of fact, you had a conversation with Mr. Johnson, Mr.

      2:09PM12  Weston about all that stuff, didn't you?

      2:09PM13  A.  Yes.

      2:09PM14  Q.  And they told you that all this stuff -- except for this

      2:10PM15  one thing, all this stuff came out of the Chariker-Jeter

      2:10PM16  article, didn't they?

      2:10PM17  A.  I don't recall that comment.

      2:10PM18  Q.  Well, did you know that they were going to put this in a

      2:10PM19  kit they were calling the Chariker-Jeter kit?

      2:10PM20  A.  At that time, no.

      2:10PM21  Q.  Do you know now that they did that?

      2:10PM22  A.  Correct.

      2:10PM23  Q.  And -- but you said, well, in addition to all that, I've

      2:10PM24  got another suggestion, didn't you?

      2:10PM25  A.  Yes.
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      2:10PM 1  Q.  And you said, I think you ought to put some impregnated

      2:10PM 2  gauze like Aquaphor in there, correct?

      2:10PM 3  A.  Yes.

      2:10PM 4  Q.  Okay.  And you knew that this impregnated gauze, this

      2:10PM 5  Aquaphor, wasn't mentioned in the Chariker-Jeter article,

      2:10PM 6  didn't you?

      2:10PM 7  A.  I didn't relate it at that time.

      2:10PM 8  Q.  Well, you know today that this impregnated gauze is not

      2:10PM 9  mentioned in any Chariker-Jeter article?

      2:10PM10  A.  Correct.

      2:10PM11  Q.  Okay.  And you're a -- you're a friend of Katherine Jeter,

      2:10PM12  aren't you?

      2:10PM13  A.  Yes.

      2:10PM14  Q.  She's a very nice woman, isn't she?

      2:11PM15  A.  She's fantastic.

      2:11PM16  Q.  And she stayed in your home, and you stayed in her home?

      2:11PM17  A.  Correct.

      2:11PM18  Q.  And she has never told you that she invented negative

      2:11PM19  pressure wound therapy?

      2:11PM20  A.  Not that I recall in those specific words.

      2:11PM21  Q.  And she's never -- you've been to a lot of speeches she's

      2:11PM22  given, haven't you?

      2:11PM23  A.  Correct.

      2:11PM24  Q.  And do you recall any speech she's ever given in which she

      2:11PM25  claims she invented negative pressure wound therapy?
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      2:11PM 1  A.  Not that I recall.

      2:11PM 2  Q.  Well, let's go back -- let's go back to your meeting here.

      2:11PM 3  We're going back to your meeting back in January of 2002.  And

      2:11PM 4  do you recall at that meeting, that meeting was about wound

      2:11PM 5  closure and wound therapy?  Your meeting with Mr. Weston and

      2:11PM 6  Mr. Johnson.

      2:11PM 7  A.  It was regarding generalized wound care.

      2:12PM 8  Q.  Well, it was more than that.  You were talking to them

      2:12PM 9  about how a suction pump would be used for wound care, weren't

      2:12PM10  you?

      2:12PM11  A.  We discussed that as well, yes.

      2:12PM12  Q.  Okay.  And you gave them a number of suggestions at that

      2:12PM13  meeting, didn't you?

      2:12PM14  A.  Yes, I did.

      2:12PM15  Q.  And specifically, you talked to them about the fact -- and

      2:12PM16  let's -- Trevor -- what's the number?  309?

      2:12PM17            MS. GULDE:  309.

      2:12PM18            MR. MACON:  309.  And let's go to the -- let's go to

      2:12PM19  the third page.  Let's go to that chart.  And let's see if I

      2:12PM20  can find 125 milliliters.  There it is.  Bring it up.

      2:12PM21  BY MR. MACON:

      2:12PM22  Q.  There was a conversation -- I think there may have been a

      2:12PM23  little confusion.  When -- you talked with Mr. Weston and Mr.

      2:12PM24  Johnson about how you used the VAC on a continuous 125

      2:12PM25  milliliters of mercury setting, didn't you?
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      2:13PM 1  A.  Yes.

      2:13PM 2  Q.  And that's because -- because that's how you use a VAC,

      2:13PM 3  isn't it?

      2:13PM 4  A.  That's the manufacturer's recommendations, yes.

      2:13PM 5  Q.  Okay.  So specifically, when you were talking about using

      2:13PM 6  125 milliliters of mercury, you'd be talking about the fact of

      2:13PM 7  how you use the VAC as a product?

      2:13PM 8  A.  Correct.

      2:13PM 9  Q.  And you were familiar with that fact?

      2:13PM10  A.  Correct.

      2:13PM11  Q.  And you knew that the VAC was a good product?

      2:13PM12  A.  Correct.

      2:13PM13  Q.  And one of the suggestions that we've been talking about

      2:13PM14  is -- that you made to Mr. Weston and Mr. Johnson, was that

      2:13PM15  you needed this Aquaphor to go inside the wound because it

      2:13PM16  needed to be semirigid to fill the dead space, correct?

      2:13PM17  A.  Could I see that section, please?

      2:13PM18  Q.  I don't believe there's any specific thing.

      2:13PM19  A.  Oh, okay.

      2:13PM20  Q.  Do you recall that you talked to Mr. Weston and Mr.

      2:14PM21  Johnson that you needed -- whatever was going inside the wound

      2:14PM22  needed to be semirigid to fill the dead space?

      2:14PM23  A.  I do remember the conversation, yes.

      2:14PM24  Q.  And you specifically suggested Aquaphor?

      2:14PM25  A.  I think I did, yes.
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      2:14PM 1  Q.  Okay.  And now, if you'll turn the page, find the clinical

      2:14PM 2  trials on there.  And you told Mr. Johnson and Mr. Weston that

      2:14PM 3  it was important to have clinical trials, correct?

      2:14PM 4  A.  Correct.

      2:14PM 5  Q.  And you told Mr. Johnson and Mr. Weston that when people

      2:14PM 6  in your profession saw comparative results or saw comparisons,

      2:14PM 7  they assumed that there were actual head-to-head trials,

      2:15PM 8  either clinical or other types of trials, didn't you?

      2:15PM 9  A.  That is something that we asked, yes.

      2:15PM10  Q.  Okay.  And you're familiar with evidence-based medicine,

      2:15PM11  aren't you?

      2:15PM12  A.  Yes, I am.

      2:15PM13  Q.  And that is the concept that you don't make assertions

      2:15PM14  that one is better than the other unless there is a

      2:15PM15  comparison, some type of test?

      2:15PM16            MR. MCCLANAHAN:  Your Honor, are we going to be

      2:15PM17  allowed to get into --

      2:15PM18            MR. MACON:  I'll withdraw the question if there's

      2:15PM19  even a thought that may --

      2:15PM20            MR. MCCLANAHAN:  There was a thought.

      2:15PM21            THE COURT:  You went -- you do need to withdraw the

      2:15PM22  question.

      2:15PM23            MR. MACON:  It is withdrawn and gone forever.

      2:15PM24            THE COURT:  Okay.

      2:15PM25  BY MR. MACON:
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      2:15PM 1  Q.  When did you start -- why did you start using the VAC?

      2:15PM 2  A.  The information that was presented to us, the fact sheets

      2:15PM 3  that came out and the results that we saw, I tried it.

      2:15PM 4  Q.  Okay.  And were you surprised -- were you pleasantly

      2:16PM 5  surprised with the results you saw from the VAC the first time

      2:16PM 6  you saw it?

      2:16PM 7  A.  Yes, I was.

      2:16PM 8  Q.  And did you have sort of the wow factor when you saw the

      2:16PM 9  VAC?

      2:16PM10  A.  Yes.

      2:16PM11  Q.  Thank you very much.  Appreciate you being out here.

      2:16PM12  Sorry we had to keep you up last night.

      2:16PM13  A.  Thank you.

      2:16PM14            THE COURT:  Okay.  Mr. Powers, you decided you'd

      2:16PM15  like to ask a question.

      2:16PM16            MR. POWERS:  Your Honor, just a couple of quick

      2:16PM17  ones.

      2:16PM18            THE WITNESS:  Excuse me, Your Honor.  Can I get a

      2:16PM19  glass of water?

      2:16PM20            THE COURT:  Oh, I'll give you a glass, right here.

      2:16PM21            MR. POWERS:  Your Honor, may I introduce myself to

      2:16PM22  the jury while we're --

      2:16PM23            THE COURT:  Oh, that's a great idea.  This may be

      2:16PM24  your first time, Mr. Powers.

      2:16PM25            MR. POWERS:  It is my first time.
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      2:16PM 1            THE COURT:  Yes, sir.  Please do.

      2:16PM 2            MR. POWERS:  Good afternoon, ladies and gentlemen.

      2:16PM 3  My name is Scott Powers.  I'm another lawyer for Medela AG and

      2:16PM 4  Medela, Inc.

      2:16PM 5            THE COURT:  Well done, Mr. Powers.

      2:16PM 6            MR. POWERS:  Thank you.

      2:16PM 7            MR. MACON:  I'm glad you have some questions now.

      2:16PM 8            MR. POWERS:  I'm on a roll.

      2:16PM 9            THE COURT:  Well, let's see.  I understand you were

      2:16PM10  up till 3:30 as well.

      2:17PM11            MR. POWERS:  I was.  We were all having a good time

      2:17PM12  at 3:30 in the morning.

      2:17PM13            THE COURT:  I'm sorry I wasn't there.

      2:17PM14            MR. MACON:  We could call you next time, Your Honor.

      2:17PM15            THE COURT:  Please don't.

      2:17PM16                         CROSS-EXAMINATION

      2:17PM17  BY MR. POWERS:

      2:17PM18  Q.  Good afternoon.

      2:17PM19  A.  Good afternoon.

      2:17PM20  Q.  The lawyer for the plaintiffs asked you some questions

      2:17PM21  about fistulas.  Do you recall that?

      2:17PM22  A.  Yes.

      2:17PM23  Q.  And when you were describing the system or technique that

      2:17PM24  you used in the '70s and '80s with suction, did you use that

      2:17PM25  system on both fistula and non-fistula wounds?
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      2:17PM 1  A.  Yes.

      2:17PM 2  Q.  Okay.  And do you recall -- if we could put up P309.  If

      2:17PM 3  we could go to the third page, and if we could highlight

      2:17PM 4  "suggestions for pump design."

      2:17PM 5            Do you recall being asked by the lawyer for the

      2:17PM 6  plaintiffs whether you used suction continuously at 125

      2:18PM 7  millimeters of mercury?

      2:18PM 8  A.  I don't remember if I was asked the question or I

      2:18PM 9  volunteered the information.

      2:18PM10  Q.  And you were -- what you told the attorney was that you

      2:18PM11  were describing the way that you used the VAC continuously at

      2:18PM12  125 millimeters?

      2:18PM13  A.  Correct.

      2:18PM14  Q.  Regarding the system that you used in the '70s and the

      2:18PM15  '80s, did you use continuous suction in that system?

      2:18PM16  A.  We used both continuous and intermittent suction.

      2:18PM17  Q.  Okay.  So when we're talking about prior to the VAC and

      2:18PM18  prior to the Versatile 1, you used suction systems with gauze

      2:18PM19  and a drape and a catheter that used continuous and

      2:18PM20  intermittent suction, either from a wall or from a Gomco pump;

      2:18PM21  is that correct?

      2:18PM22  A.  Correct.

      2:18PM23            MR. POWERS:  And, Your Honor, those are all the

      2:18PM24  questions I have.  I pass the witness.

      2:18PM25            THE COURT:  Thank you very much, Mr. Powers.
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      2:19PM 1            MR. POWERS:  Thank you.

      2:19PM 2                       REDIRECT EXAMINATION

      2:19PM 3  BY MR. MCCLANAHAN:

      2:19PM 4  Q.  Mr. Macon's last question to you was, were you pleasantly

      2:19PM 5  surprised with the results of the VAC?  And you said, yes, you

      2:19PM 6  were.  Have you had the same reaction to the results of the

      2:19PM 7  Versatile 1?

      2:19PM 8  A.  Yes, I have.

      2:19PM 9            MR. MACON:  Objection, Your Honor.  She has never

      2:19PM10  placed a patient --

      2:19PM11            THE COURT:  Overruled.  It's overruled.

      2:19PM12            MR. MACON:  Okay.

      2:19PM13  BY MR. MCCLANAHAN:

      2:19PM14  Q.  Mr. Macon asked you about Aquaphor and semirigid.  Is

      2:19PM15  Aquaphor not semirigid like the VAC sponge is semirigid?

      2:19PM16  A.  Correct.

      2:19PM17  Q.  They're totally different semirigids, aren't they?

      2:19PM18  A.  They're totally different, yes.

      2:19PM19  Q.  The purchasing committees who make decisions about what

      2:19PM20  the hospital is going to use, which of the various products

      2:19PM21  that we've talked about, usually do not have doctors and

      2:20PM22  nurses on them -- or at least not doctors, correct?

      2:20PM23  A.  Typically they do not have physicians routinely at the

      2:20PM24  meetings, but almost always nurses.

      2:20PM25  Q.  So that if the jury has heard testimony, for example, that
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      2:20PM 1  a survey of doctors has been -- has been made about purchasing

      2:20PM 2  decisions, in your experience doctors don't usually make those

      2:20PM 3  decisions, do they?

      2:20PM 4  A.  No, they do not.

      2:20PM 5  Q.  And with regard to advertisements, do you see, as a nurse,

      2:20PM 6  from time to time advertisements from various companies about

      2:20PM 7  their products?

      2:20PM 8  A.  Constantly.

      2:20PM 9  Q.  Do you make decisions --

      2:20PM10            MR. MACON:  Excuse me, Your Honor.  May we approach?

      2:20PM11            THE COURT:  Okay.  Please do.

      2:21PM12       (At the bench off the record)

      2:23PM13            THE COURT:  Ladies and gentlemen, let me take a

      2:23PM14  break.  Okay.  Jury, you're excused.  Thank you very much.

      2:23PM15  Mr. Ramirez.  Let's all rise for the jury.

      2:23PM16       (Jury leaves courtroom)

      2:23PM17            THE COURT:  Sit down, Ms. Lockhart.  Please make

      2:23PM18  yourself at home.  Okay.

      2:23PM19            MR. PARTRIDGE:  Your Honor, may I inform you of

      2:23PM20  something?

      2:23PM21            THE COURT:  You may.

      2:24PM22            MR. PARTRIDGE:  I assume they're pretty close to

      2:24PM23  finishing and we'll be putting Dr. Hopf back up on the stand.

      2:24PM24  There is, in part of her testimony, a short demonstration --

      2:24PM25            THE COURT:  Please be seated.
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      2:24PM 1            MR. PARTRIDGE:  -- we'd like to do.  And we can

      2:24PM 2  either -- I can either go for a while, and we can take a break

      2:24PM 3  and set it up, or we could set it up now.  However you want,

      2:24PM 4  we'd like to do it, Your Honor.

      2:24PM 5            THE COURT:  We'll take a break at that time.

      2:24PM 6            Now, let me tell you, I want both of you to say this

      2:24PM 7  on the record, and then I'll tell you what I think on the

      2:24PM 8  record.  So, first, you tell me why you're asking the

      2:24PM 9  question.  Go ahead and approach, Mr. McClanahan.

      2:24PM10            MR. MCCLANAHAN:  Your Honor, Mr. Macon has alleged

      2:24PM11  in this case false advertising, that -- the testimony of

      2:24PM12  several witnesses that these doctors and nurses rely upon

      2:24PM13  advertisements to make purchasing decisions.  Under the Pizza

      2:24PM14  Hut case in the Fifth Circuit he has got to prove a

      2:24PM15  connection; that, in fact, the particular advertisements

      2:24PM16  involved were relied upon, specific people, to make their

      2:24PM17  purchasing decisions.  And there has been no testimony on

      2:25PM18  that.  And it's one of the areas that we did move for a JMOL

      2:25PM19  on.

      2:25PM20            Now, what I would like to do with this question to

      2:25PM21  the witness is she has indicated that as a wound care

      2:25PM22  specialist, a nurse, she gets advertisements and she will

      2:25PM23  testify, if asked, that she does not make purchasing decisions

      2:25PM24  or using decisions based upon an advertisement.  And that's

      2:25PM25  the basis of Mr. Macon's false advertising claim.  And that's
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      2:25PM 1  the reason that I, with respect, would like to ask the

      2:25PM 2  question.

      2:25PM 3            THE COURT:  Is this the only witness you have on

      2:25PM 4  this score?

      2:25PM 5            MR. MCCLANAHAN:  We have -- we have other witnesses

      2:25PM 6  who are coming to testify in the case.  Shelley Taylor is

      2:25PM 7  coming to testify.  Penny Campbell is coming to testify.

      2:25PM 8  We're trying to get a doctor or two to testify about that.

      2:25PM 9            THE COURT:  Have any of these witnesses been

      2:25PM10  designated as experts?

      2:25PM11            MR. MCCLANAHAN:  No, sir.

      2:25PM12            THE COURT:  Mr. Macon?

      2:25PM13            MR. MACON:  Your Honor, I will do whatever the Court

      2:25PM14  -- the Court has been very fair.  I will do whatever -- I do

      2:26PM15  not believe it's appropriate because I -- we specifically

      2:26PM16  asked that question last night.  They said they were not going

      2:26PM17  to answer it.

      2:26PM18            THE COURT:  Well, let me do this.  I'm going to let

      2:26PM19  you get into that question with other witnesses.  But I'm not

      2:26PM20  going to let you get into the question with this witness.

      2:26PM21            MR. MCCLANAHAN:  Thank you.

      2:26PM22            THE COURT:  Okay.  Let's bring the jury back in.

      2:26PM23            MR. MCCLANAHAN:  May she remain in the courtroom to

      2:26PM24  hear Dr. Hopf?

      2:26PM25            MR. MACON:  If she's not going to testify anymore.
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      2:26PM 1            MR. MCCLANAHAN:  Were you saying I can't ask her any

      2:26PM 2  more questions?

      2:26PM 3            THE COURT:  No.  No.  You can ask her.  Just not

      2:26PM 4  that question.  Yes.  And she -- you can finish up.

      2:26PM 5            MR. MCCLANAHAN:  Thank you.

      2:26PM 6            THE COURT:  And if you're excused, you may watch Dr.

      2:26PM 7  Hopf testify.

      2:26PM 8            THE WITNESS:  Thank you.

      2:26PM 9            THE COURT:  Okay.  Do you have any more questions?

      2:26PM10            MR. MCCLANAHAN:  I may just have a couple, Your

      2:26PM11  Honor.

      2:26PM12            No, sir.  I'll stop.

      2:26PM13            THE COURT:  Okay.  Then let's take a break.  Here

      2:26PM14  you go, David.  Give that to Mr. Macon.  We'll take a break,

      2:27PM15  and we will be back in about 15 minutes so you can set

      2:27PM16  everything up.  A 15-minute break.

      2:27PM17       (Recess)

      2:36PM18       (Open court, jury present)

      2:42PM19            THE COURT:  Thank you so much, ladies and gentlemen.

      2:42PM20  Please be seated.

      2:43PM21            Before you start up -- ladies and gentlemen, I did

      2:43PM22  want to mention one thing to you.  I've told everybody you

      2:43PM23  can't chew gum in the courtroom, but Dr. Argenta does have a

      2:43PM24  dry mouth condition.  And so I have, for that reason only,

      2:43PM25  exempted him from chewing gum so --
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      2:43PM 1            COURT SECURITY OFFICER:  But nobody else, Your

      2:43PM 2  Honor?  Because I've corrected some people in the gallery.

      2:43PM 3            THE COURT:  Yeah, nobody chew gum.  Okay?  Except

      2:43PM 4  Dr. Argenta.  And if you've got it, swallow it.  Okay.  Thank

      2:43PM 5  you, ladies and gentlemen.  I just wanted to make sure you

      2:43PM 6  understood we normally enforce the rules, but there are always

      2:43PM 7  exceptions.

      2:43PM 8            And it's your turn again, Mr. Partridge.

      2:43PM 9            MR. PARTRIDGE:  Well, and I was just thinking I have

      2:43PM10  periodically had a dry mouth, Your Honor, but I'm not going to

      2:43PM11  raise my hand.

      2:43PM12            THE COURT:  I'll give you a throat lozenge.

      2:43PM13            MR. PARTRIDGE:  Thank you.

      2:43PM14      HARRIET HOPF, M.D., DEFENDANT MEDELA'S WITNESS, SWORN

      2:43PM15                  DIRECT EXAMINATION (CONTINUED)

      2:44PM16  BY MR. PARTRIDGE:

      2:44PM17  Q.  Well, it's been -- it seems like a little while since

      2:44PM18  we've been together, to me.  But we're back.  And hopefully

      2:44PM19  we'll go until we complete your testimony, without other

      2:44PM20  things intervening.

      2:44PM21            I do want to go back to -- we're going to move on

      2:44PM22  here in a moment, but there were a couple of things that I

      2:44PM23  missed this morning when we finished.  And I wanted to ask you

      2:44PM24  about them to just sort of complete that discussion we had

      2:44PM25  about the -- remember we were talking about the Chariker and
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      2:44PM 1  Jeter presentations, the patients that they treated and all

      2:44PM 2  that stuff.

      2:44PM 3            I'd like to go to slide 43, which was part of the

      2:44PM 4  presentation that Dr. Chariker described.  I think it is

      2:44PM 5  Defendant's Exhibit -- is it 158?

      2:44PM 6            MR. BEARD:  151.

      2:44PM 7  BY MR. PARTRIDGE:

      2:44PM 8  Q.  151.  So this is one of the slides in Defendant's Exhibit

      2:45PM 9  151 from the presentation that he gave to the General Surgeons

      2:45PM10  in -- at the regional general surgeons meeting.

      2:45PM11  A.  At the American College of Surgeons meeting.

      2:45PM12  Q.  Thank you.  Looking at this slide, I just want to ask you

      2:45PM13  about the last bullet point:  "Management of Cutaneous Aspect

      2:45PM14  of the Fistulae."  As someone with expertise in this field,

      2:45PM15  what is -- how is it that you understand that bullet point?

      2:45PM16  What is it -- what is it that you see in that?

      2:45PM17  A.  This is an introduction.  And he's introducing what he's

      2:45PM18  going to be talking about.  And here's the things I may talk

      2:45PM19  about for the management of these wounds.  And one of them is,

      2:45PM20  how do you manage the cutaneous -- that is, the skin -- aspect

      2:45PM21  of the fistula, the wound, I would say, that the fistula is in

      2:45PM22  the bottom of?

      2:45PM23  Q.  Okay.  And would you turn to slide 45?  Now, this is

      2:45PM24  Defendant's Exhibit 158.  It's Page 3.  What do you understand

      2:45PM25  Defendant's Exhibit 158 is?
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      2:46PM 1  A.  This is -- this is the chart, the medical record, that was

      2:46PM 2  kept in the hospital on the patients who were treated with the

      2:46PM 3  wound suction system.

      2:46PM 4  Q.  And one of those pages that I think has already been

      2:46PM 5  introduced into evidence -- but if not, it's -- we're

      2:46PM 6  obviously bringing it up now.  Is this a statement that you

      2:46PM 7  took from the patient notes?

      2:46PM 8  A.  That is correct.  This is Defendant's Exhibit D158.  And

      2:46PM 9  it's the chart notes.  And this is a note actually signed by

      2:46PM10  Dr. Jeter which I guess, because I spent so much time in the

      2:46PM11  hospital, I was able to read.  And this is -- so I have taken

      2:46PM12  out -- I have -- the typed part is my interpretation so

      2:46PM13  everybody else doesn't have to read it.

      2:46PM14  Q.  So as a doctor, you can read other doctor's handwriting?

      2:46PM15  A.  I have long practice.

      2:46PM16  Q.  Okay.  And what is the significance of this particular

      2:46PM17  piece?

      2:46PM18  A.  So the note in the chart says:  To intermittent low

      2:46PM19  suction today.

      2:46PM20            Again, getting to this idea of cyclic -- the cyclic

      2:47PM21  use of suction in a wound.  And this is to demonstrate the

      2:47PM22  anticipation of their patient care of the actual use of

      2:47PM23  intermittent suction in the wounds they treated with the

      2:47PM24  negative pressure.

      2:47PM25  Q.  Okay.  What I'd like to do is turn to a different piece of
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      2:47PM 1  prior art.  And let's begin with looking at the time line,

      2:47PM 2  slide 46.  And highlight it in red.  It looks like there are

      2:47PM 3  two pieces of prior art, but it's really only one.  Both Dr.

      2:47PM 4  Chariker and Dr. Jeter talk about it.  And which piece of

      2:47PM 5  prior art are we talking about next?

      2:47PM 6  A.  This is the chapter in Dianne Krazner's Chronic Wound Care

      2:47PM 7  book.  And the first author is Dr. Jeter.

      2:47PM 8  Q.  Okay.  And we're going to talk a little bit about this.

      2:47PM 9  But as we go forward here, we're going to get shorter and

      2:47PM10  shorter in our discussions.  So just so everyone knows, we're

      2:47PM11  not going to spend quite as much time on every one of these

      2:48PM12  pieces of prior art.  This one we're going to walk through a

      2:48PM13  bit; is that correct?

      2:48PM14  A.  That's correct.

      2:48PM15  Q.  Okay.  Let's go to slide 47.  And this is Defendant's

      2:48PM16  Exhibit 1.  And what do we have displayed here?

      2:48PM17  A.  This is the front cover of the book.  And then it's one of

      2:48PM18  the pages of Dr. Jeter and Dr. Chariker's chapter which

      2:48PM19  includes how-to slides of how to do this suction dressing.

      2:48PM20  Q.  And looking at the original to identify the page, this is

      2:48PM21  page --

      2:48PM22  A.  263.

      2:48PM23  Q.  -- 243.  It's actually 243 --

      2:48PM24  A.  Okay.

      2:48PM25  Q.  -- of Defendant's Exhibit 1.  What I'd like you to do, Dr.
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      2:48PM 1  Hopf, if you would, is to -- well, first of all, what's the --

      2:48PM 2  what's the relevance of this so we have a starting point?

      2:48PM 3  A.  This is another piece of prior art that anticipates the

      2:48PM 4  claims in the '081 patent.

      2:49PM 5  Q.  And you're going to walk us through the prior art, and

      2:49PM 6  then compare it to the claims?  Is that the idea?

      2:49PM 7  A.  That is correct.

      2:49PM 8  Q.  Okay.  Let's go to -- and there are some problems with the

      2:49PM 9  quality of the photographs; is that right?

      2:49PM10  A.  So what we have is -- what this picture is of is a

      2:49PM11  photocopy of the actual chapter.  And so the photos in the

      2:49PM12  book don't reproduce very well when they're a photocopy of a

      2:49PM13  photocopy.  As it turns out, it's very much the same slides

      2:49PM14  that -- they just took Dr. Jeter's slides that she used from

      2:49PM15  her poster presentation and used them to make this figure.  So

      2:49PM16  we actually have the original copies of those slides to show.

      2:49PM17  Q.  So it's easier to see?

      2:49PM18  A.  So it's much easier to see them.

      2:49PM19  Q.  So taking the first figure that is on Page 243, slide 48,

      2:49PM20  we can see that it's a little hard to see it in that

      2:49PM21  particular version.  So in order to better read it and

      2:50PM22  understand it, in slide 49, we've replaced the original with a

      2:50PM23  picture that was in the book so we can see it.  Now, would you

      2:50PM24  tell us what we're seeing in slide 49?

      2:50PM25  A.  This is actually a wound that we looked at earlier, which
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      2:50PM 1  is this abdominal wound that's fallen apart, open, needs to

      2:50PM 2  heal, with a fistula in it, at the base.

      2:50PM 3  Q.  And the exhibit that we're incorporating in this slide is

      2:50PM 4  Exhibit 744.

      2:50PM 5  A.  I think that's actually the -- well, that's Exhibit 744

      2:50PM 6  from the deposition.  But I believe this is from Defense

      2:50PM 7  Exhibit 41.

      2:50PM 8  Q.  Ah, that's correct.  Defendant -- so the slides that we're

      2:50PM 9  going to be using in order to explain this are Defendant's

      2:50PM10  Exhibit 41.  And we're going to fold those into Defendant's

      2:50PM11  Exhibit 1 so you can actually see what's going on here?

      2:50PM12  A.  That is correct.

      2:50PM13  Q.  Okay.  Should we move to the next one?

      2:51PM14  A.  That'd be great.

      2:51PM15  Q.  Okay.  Let's turn to slide 50.  And again, we see figure

      2:51PM16  2, the assembled materials.  And in slide 51 we can see it

      2:51PM17  more clearly.  What is here?

      2:51PM18  A.  This is, again, the materials that you would -- that are

      2:51PM19  required to provide the vacuum source -- obviously, excepting

      2:51PM20  the pump -- the seal and the screen in this suction system.

      2:51PM21  Q.  And these are the same materials you described earlier in

      2:51PM22  connection with the poster presentation?

      2:51PM23  A.  That is correct.

      2:51PM24  Q.  Okay.  Let's go to figure 3 of Defendant's Exhibit 1, the

      2:51PM25  book chapter.  And again, we have a less than clear picture
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      2:51PM 1  there.  Let's go to the next slide where we've borrowed,

      2:51PM 2  again, from Defendant's Exhibit 41 so we can see this a little

      2:51PM 3  bit better.  What do we have here?

      2:51PM 4  A.  And here she's demonstrating sizing the drain to fit the

      2:51PM 5  wound.  And the reason you need to do that is, you can see

      2:52PM 6  there's -- there's -- if you look at this drain -- I'll use

      2:52PM 7  the pointer -- there's a tube coming out.  And that's what

      2:52PM 8  hooks up to suction.  And then there's this flat part here.

      2:52PM 9  And the flat part has a hole at the end, and it's also got a

      2:52PM10  bunch of holes along it.  And you can see the little holes

      2:52PM11  along it.  There, there, there, there.

      2:52PM12            And the reason for that is if you've only got one

      2:52PM13  hole, it's much easier for the tube to suck up against a piece

      2:52PM14  of tissue.  But if you've got multiple holes, even if one gets

      2:52PM15  blocked, a bunch of them will still be open.  So this is a

      2:52PM16  typical fenestrated drain that we use.  And that's why we use

      2:52PM17  it.

      2:52PM18            The problem with that is if you -- it becomes --

      2:52PM19  it's a pretty long drain in case it's got to go in a long way.

      2:52PM20  If you have half of it in the wound and the other half outside

      2:52PM21  the wound, now you'll be sucking air in, and you'll have a

      2:52PM22  leak, and you won't have a way to seal it.  So what you need

      2:52PM23  to do is cut that part of the drain so it fits in the wound so

      2:52PM24  that only this tube that doesn't have holes in it is sticking

      2:53PM25  out of the -- outside the seal.
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      2:53PM 1  Q.  Okay.

      2:53PM 2  A.  So they're teaching that here and showing the cutting of

      2:53PM 3  the drain.

      2:53PM 4  Q.  Okay.  Thank you.  And let's go to figure 4.  And would

      2:53PM 5  you describe -- and we see the original picture.  And on the

      2:53PM 6  next slide you can see a better view of it.  What's shown in

      2:53PM 7  figure 4?

      2:53PM 8  A.  And I think you've seen this picture before, which is the

      2:53PM 9  gauze 2 by 2 which has been opened and laid into the wound bed

      2:53PM10  as the screen, with the drain lying on top of it.

      2:53PM11  Q.  Okay.  And the next figure is figure 5.  And again, we

      2:53PM12  have the original and a better photograph of it.  What's being

      2:53PM13  shown here?

      2:53PM14  A.  Here is now the fluffed wet gauze part of the screen

      2:53PM15  that's placed over the fenestrated drain to fill that space

      2:53PM16  and make the sandwich with the drain, with the underlying

      2:53PM17  piece of gauze over the drain.

      2:53PM18  Q.  Okay.  And let's go to figure 6.  What do we have here?

      2:54PM19  We have first the original from the book chapter and a little

      2:54PM20  better view of it.

      2:54PM21  A.  And here, again, she's using the skin barrier prep on the

      2:54PM22  wound to prepare for the sealed placement.

      2:54PM23  Q.  Let's go to figure 7.  Again, the original and the better

      2:54PM24  view of it.  What do we have here?

      2:54PM25  A.  And again, that's the adhesive film, which in this case is
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      2:54PM 1  Tegaderm, that's being -- that's the portion of the seal -- or

      2:54PM 2  the main part of the seal which is being placed over both the

      2:54PM 3  wound and the healthy surrounding skin in order to form that

      2:54PM 4  seal.

      2:54PM 5  Q.  Very good.  Let's go to figure 8.  What do we have here?

      2:54PM 6  A better view?

      2:54PM 7  A.  There's the better view.  What this shows is where the

      2:54PM 8  tube is exiting from the gauze, and the seal -- she's caulking

      2:54PM 9  that site.  Where the -- again, where the tube comes out, you

      2:54PM10  have to make sure to get around that tube so you got a good

      2:55PM11  seal.  And the caulk just kind of makes it a little more

      2:55PM12  airtight, part of the seal.

      2:55PM13  Q.  Okay.  And let's go then to figure 9.  And the original

      2:55PM14  view.  Whoops.  Back up one so we can -- everybody can see the

      2:55PM15  original view.  This is the view that you see in the book,

      2:55PM16  and.  A little bit better picture of it in slide 65.  What do

      2:55PM17  we have here?

      2:55PM18  A.  So here you have -- they're showing the -- they're showing

      2:55PM19  two things.  In the first part they're showing the last part

      2:55PM20  of the seal, which is to take the pink tape, put it around the

      2:55PM21  tube, put it around the seal to make sure you've got a really

      2:55PM22  good seal there.  And then the suction has actually been

      2:55PM23  applied to this tubing now.  You can tell that in part because

      2:55PM24  there's some fluid in the tube.  It used to be this clear

      2:55PM25  plastic tube.  And now it's got some yellow stuff in it.  So
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      2:55PM 1  it's clearly working.

      2:55PM 2            And also, she notes:  Notice contraction of dressing

      2:55PM 3  material that conform to wound bed when system is airtight.

      2:55PM 4            So she hooked it up to suction, and she says, you

      2:56PM 5  can tell it's airtight because it's sucked down.  And the

      2:56PM 6  gauze has now gone below that skin level.  And you can see a

      2:56PM 7  little puckering of the skin where it's getting pulled

      2:56PM 8  together a little bit.

      2:56PM 9  Q.  Okay.  And then the next slide, we have a little better

      2:56PM10  view of that -- well, not in the original.  It's still a

      2:56PM11  little less clear than in the original photograph.  What do we

      2:56PM12  have here?

      2:56PM13  A.  So here again is that final wound suction device set up

      2:56PM14  and functioning with the gauze screen under the seal and now

      2:56PM15  sucked down into the wound by the negative pressure.  So

      2:56PM16  that's how it is in working terms.

      2:56PM17  Q.  And this morning I think you spent a little time

      2:56PM18  describing this in detail when we were talking about the

      2:56PM19  poster presentation?

      2:56PM20  A.  Yes.

      2:56PM21  Q.  Okay.  And your comment's obviously the same with respect

      2:56PM22  to the book?

      2:56PM23  A.  That's right.  These are, in fact, mostly the same

      2:56PM24  pictures that are part of the poster presentation.

      2:56PM25  Q.  Okay.  Now, you reviewed the language in the article
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      2:57PM 1  itself?

      2:57PM 2  A.  Yes, I did.

      2:57PM 3  Q.  And are there any differences between the language

      2:57PM 4  contained in the book chapter and the language that's

      2:57PM 5  contained in the "Contemporary Surgery" article about which

      2:57PM 6  there's been so much talk about in this case?

      2:57PM 7  A.  There's some minor differences.  It's aimed at a slightly

      2:57PM 8  different audience.  It's actually very much -- the backbone

      2:57PM 9  is the same, but she makes some different emphasis in that.

      2:57PM10  Q.  Well, let's look at some of those differences, if we can,

      2:57PM11  or at least some of the text.  Let's start with -- actually,

      2:57PM12  given that I raised the question of differences, I want to

      2:57PM13  point you to something in the article.

      2:57PM14            Jason, or Kelly, whoever is doing this, would you

      2:57PM15  actually pull up Defendant's Exhibit 1, please?  And would you

      2:58PM16  go to Page 241?  241 of the book number, book page 241.  Okay.

      2:58PM17  And if you would highlight the first full paragraph on the

      2:58PM18  right-hand column -- right-hand column, the first full

      2:58PM19  paragraph.  Just the right-hand column.  To your right.  It's

      2:58PM20  been a long day.  Kelly was up late last night.

      2:58PM21            THE COURT:  I can imagine.

      2:58PM22  BY MR. PARTRIDGE:

      2:58PM23  Q.  Okay.  I'd like to focus your attention on the last

      2:58PM24  sentence of that paragraph, the language -- the sentence that

      2:58PM25  begins "while"?
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      2:58PM 1  A.  Okay.

      2:58PM 2  Q.  It reads:  While these results can only be compared to the

      2:58PM 3  results of traditional methods of management, it is believed

      2:58PM 4  that an increased rate of granulation and reepithelialization

      2:59PM 5  is seen with the closed suction wound drainage system.

      2:59PM 6            Is this language a little different than what was in

      2:59PM 7  the article, the "Contemporary Surgery" article?

      2:59PM 8  A.  I think that's true.

      2:59PM 9  Q.  Just by way of comparison, can you put this up and then

      2:59PM10  pull up Defendant's Exhibit 111?  Put them side by side.  And

      2:59PM11  if you go to the end of the first paragraph -- actually, give

      2:59PM12  me the whole first paragraph on the right-hand side.  "Similar

      2:59PM13  systems have been described."  Okay, great.  And can you put

      2:59PM14  the two side by side?

      3:00PM15            My apologies to everybody.  I would have done this

      3:00PM16  ahead of time if I thought I was going --

      3:00PM17  A.  Actually, I think if you put the small one in front, you

      3:00PM18  can see both sentences that matter.

      3:00PM19  Q.  Okay.  Now, what I want to direct your attention to is

      3:00PM20  that in the book chapter, the paragraph begins with the words

      3:00PM21  "perhaps the most important facet."  And if you look in the

      3:00PM22  article, which is on the right, you'll see that in the middle

      3:00PM23  of the paragraph -- you'll see the sentence that begins

      3:00PM24  "perhaps the most important facet."  So there's a longer

      3:00PM25  paragraph in the article than the paragraph that's in the
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      3:00PM 1  book.  Do you see that?

      3:00PM 2  A.  Yes, I do.

      3:00PM 3  Q.  And then, as you read through that paragraph, what you'll

      3:00PM 4  find is that the language has been changed a bit.  And if you

      3:01PM 5  get to -- Kelly, all we're going to do is go to the last

      3:01PM 6  couple of sentences.  "The effect of this" -- starting with

      3:01PM 7  "the effect of this."  Right, you got it.  To the end.

      3:01PM 8            Okay.  Now, in the article it talks about:  The

      3:01PM 9  effect of this system is to decrease the inflammatory phase of

      3:01PM10  wound healing and prevent eschar formation, a mechanical

      3:01PM11  barrier to wound healing.  This, in turn, decreases the degree

      3:01PM12  of fibroplasia -- that is, granulation tissue.  The result is

      3:01PM13  to increase the rate of reepithelialization.

      3:01PM14            You follow me there?

      3:01PM15  A.  Yes.

      3:01PM16  Q.  Now, if you turn and you look at the book chapter, it

      3:01PM17  expresses it in a little different way.  What's the difference

      3:01PM18  there?

      3:01PM19  A.  I think they get across actually many of the same pieces

      3:01PM20  of information.  It will be helpful, actually, if you put the

      3:02PM21  other one up front so I can see all the words again.  Thank

      3:02PM22  you.

      3:02PM23  Q.  Okay.

      3:02PM24  A.  And there's a couple of things that are slightly

      3:02PM25  different.  Dr. Jeter, I think, focuses on the occlusive
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      3:02PM 1  nature of the dressing.  She talked about optimal tissue

      3:02PM 2  hydration preventing --

      3:02PM 3            COURT REPORTER:  I'm sorry.  Can you slow down just

      3:02PM 4  a little?  Thanks.

      3:02PM 5            THE WITNESS:  Too fast.  I'm sorry.  She talked

      3:02PM 6  about the occlusive dressing, about how it maintains optimal

      3:02PM 7  tissue hydration, preventing necrosis and eschar formation.

      3:02PM 8            Some of those ideas are actually in the Chariker

      3:02PM 9  article, but they're in a little different order.  And then

      3:02PM10  she tries to compare it to what would happen if we didn't use

      3:02PM11  this, which that's not directly made.  In the Chariker article

      3:02PM12  they say, we think it increases it, but they don't say

      3:02PM13  compared to what.  She says compared to traditional methods of

      3:02PM14  management.  She sees an increased rate of granulation and

      3:02PM15  reepithelialization.

      3:02PM16  BY MR. PARTRIDGE:

      3:02PM17  Q.  That's the -- that's the part that I want to emphasize;

      3:02PM18  that if you look at the book chapter, what you just said makes

      3:02PM19  an unequivocal clear statement about that, doesn't it?

      3:03PM20  A.  That is correct.

      3:03PM21  Q.  And so if we can highlight that and you can point that out

      3:03PM22  to the jury, I'd appreciate it.  It's the part that begins "it

      3:03PM23  is believed."  On the left-hand side in the book chapter,

      3:03PM24  Kelly, down a little further, down further.  Fourth line up.

      3:03PM25  Right there.  Fourth line up.
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      3:03PM 1  A.  "It is" and then "believed" on the third line.

      3:03PM 2  Q.  You got it.  There you go.  Now, that's the point --

      3:03PM 3  there's the point of my question.

      3:03PM 4  A.  Okay.  So I think -- I would say two things.  One is you

      3:03PM 5  see that they kind of had one draft, and they're using it to

      3:03PM 6  develop two different works that have a lot of overlap.  And

      3:03PM 7  the other is, the chapter makes a much stronger statement

      3:03PM 8  about how much it improves healing, although the article also

      3:03PM 9  talked about the improvement in healing.

      3:03PM10  Q.  Okay.  And with respect to the book chapter, is there --

      3:03PM11  is there another way -- is another expression of increased

      3:04PM12  rate of something, an acceleration of granulation?

      3:04PM13  A.  That would be a synonym, yes.

      3:04PM14  Q.  Okay.  Thank you.  Now, let's go back to slide 69, if we

      3:04PM15  can.  Excuse me.  68.  And I'd like you to tell us a few other

      3:04PM16  observations that you've had about the chapter, Chapter 27, of

      3:04PM17  Defendant's Exhibit 1.  And this is Page 242 of the book.

      3:04PM18  What is it that you're -- that you discovered here that you

      3:04PM19  would like to point out?

      3:04PM20  A.  Well, there's, again, a couple of things that are

      3:04PM21  specifically mentioned here.  One is they're using a range of

      3:04PM22  suction, between 60 to 80 millimeters of mercury.  And another

      3:04PM23  is how do you tell if you're successfully getting suction on

      3:04PM24  the wound?  Well, you look at it.  And if it doesn't contract

      3:04PM25  noticeably, it's not working.
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      3:04PM 1            And then she gives some ideas about, how can you

      3:04PM 2  tell it's not working?  What should you do if it's not

      3:05PM 3  working?  If it's not -- if you don't have an airtight seal,

      3:05PM 4  you'll hear a whistling, and you need to do things to make the

      3:05PM 5  dressing airtight.

      3:05PM 6  Q.  So what does that tell us about whether the article is

      3:05PM 7  talking about achieving reduced pressure or negative pressure

      3:05PM 8  zone?

      3:05PM 9  A.  So this -- the focus of this step number 10 is very

      3:05PM10  clearly, we want to apply negative pressure to the wound.  And

      3:05PM11  here are some information to let you know that, yes, you're

      3:05PM12  succeeding in your goal.

      3:05PM13  Q.  Let's turn to a couple of other parts of the article

      3:05PM14  that's in the chapter of the book.  Slide 69.  And I believe

      3:05PM15  that this -- that these pieces come from Page 241 of the

      3:05PM16  article.

      3:05PM17  A.  Some of it is what we were just -- where the page we were

      3:05PM18  just at.

      3:05PM19  Q.  Yeah.  And we won't go through what's on the right-hand

      3:05PM20  side, the bottom half of the right-hand side.  But let's talk

      3:05PM21  first about what is illustrated on the left.  And this is from

      3:06PM22  the bottom of Page 241 of the article.  Excuse me.  I have --

      3:06PM23  yes, this is bottom of the first column of the book chapter.

      3:06PM24  A.  Correct.

      3:06PM25  Q.  What is it that you're pointing out here?
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      3:06PM 1  A.  This is -- this is at the start of the section on how to

      3:06PM 2  put together the system.  And she's listing one of the

      3:06PM 3  important things about this device.  It's good at collecting

      3:06PM 4  drainage.  And an important thing to note is that she says:

      3:06PM 5  It appears to enhance wound closure.  So, clearly, she's

      3:06PM 6  thinking about this as here's a device and here are the things

      3:06PM 7  that it does, and one of them is, it heals wounds.

      3:07PM 8  Q.  Great.  And on the right-hand side you see a continuation

      3:07PM 9  of that paragraph.  At the top of the slide itself you have

      3:07PM10  yellow highlighted "wound contraction."  What are you trying

      3:07PM11  to illustrate there?

      3:07PM12  A.  So there are several different parts of wound healing.

      3:07PM13  And granulation tissue has been talked about a lot.  That's an

      3:07PM14  important thing.  But other parts are contraction.  And we

      3:07PM15  talks a little bit about that, where the wound gets a little

      3:07PM16  more narrow.  Contraction is the -- the cells of the wound

      3:07PM17  pulling the wound closer together.  And so one thing she notes

      3:07PM18  here is that the confirmation of the dressing to the bed -- so

      3:07PM19  that's, I think, talking about that counteracting force -- is

      3:07PM20  critical to both fistula closure and wound contractions.  So,

      3:07PM21  again, she's talking specifically about the wound and about

      3:07PM22  how this other aspect of healing is enhanced, which is, it's

      3:07PM23  contracting.

      3:07PM24  Q.  And one more part of the article that I'd like to ask you

      3:07PM25  about is on Page 245, which we find in slide 71.  What are you
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      3:08PM 1  pointing out here?

      3:08PM 2  A.  So the statement that's highlighted is:  We advocate

      3:08PM 3  continuous suction and find it superior to intermittent

      3:08PM 4  suction.

      3:08PM 5            And what I'm pointing out here is that it becomes

      3:08PM 6  clear in this chapter that Dr. Jeter has used both continuous

      3:08PM 7  and intermittent suction.  She's choosing to use continuous

      3:08PM 8  suction because she's likes it better for this type of wound

      3:08PM 9  than intermittent.

      3:08PM10  Q.  And if you were to compare the book chapter to the

      3:08PM11  Chariker-Jeter article in "Contemporary Surgery," would you

      3:08PM12  find this statement in the article?  You don't remember?

      3:08PM13  A.  I can't -- I'd have to say there's a lot -- I don't want

      3:08PM14  to make a statement without looking at it.

      3:08PM15  Q.  Here's what we'll do.  We're going to hold that question.

      3:08PM16  We're not going to spend time today.  When you come back, I

      3:08PM17  will ask you that again.  And I would just ask you to review

      3:08PM18  the article so you can answer that question.  So we'll pass on

      3:09PM19  that for the moment.

      3:09PM20            Let's now talk about the claims again.

      3:09PM21  A.  Okay.

      3:09PM22  Q.  Have you analyzed the claims relative to the book chapter?

      3:09PM23  A.  Yes, I have.

      3:09PM24  Q.  Okay.  It's been a long day.  I know.

      3:09PM25  A.  Yes.
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      3:09PM 1  Q.  Okay.  And what was the result of your analysis?

      3:09PM 2  A.  I found that the book chapter anticipates the claims of

      3:09PM 3  the '081 patent.

      3:09PM 4  Q.  Okay.  Now, a while ago, this morning we went through the

      3:09PM 5  backbone charts that you had created.  Have you prepared

      3:09PM 6  charts of that sort in connection with the book chapter as

      3:09PM 7  well?

      3:09PM 8  A.  Yes, I have.

      3:09PM 9  Q.  Let's go to slide 72.  Would you describe for us what

      3:09PM10  you're showing here?

      3:09PM11  A.  So this is a -- should be a familiar slide.  This is

      3:09PM12  the -- looking at the claims and whether they're anticipated

      3:09PM13  by the chronic wound care chapter.

      3:09PM14  Q.  And we're dealing with the independent claims in this

      3:10PM15  slide?

      3:10PM16  A.  That is the independent claims number 1, 27 and 54.

      3:10PM17  Q.  And with respect to the vacuum source, what are your

      3:10PM18  findings?

      3:10PM19  A.  The chapter anticipates -- the Jeter chapter anticipates

      3:10PM20  the vacuum source.

      3:10PM21  Q.  And what about the seal over wound to maintain negative

      3:10PM22  pressure?

      3:10PM23  A.  The chapter anticipates the seal over the wound to

      3:10PM24  maintain negative pressure.

      3:10PM25  Q.  And remind us what that is in the chapter?
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      3:10PM 1  A.  That is the Tegaderm flexible film dressing, plus the skin

      3:10PM 2  barrier, plus the caulking, plus the pink tape connected up to

      3:10PM 3  that tube.

      3:10PM 4  Q.  And did you find a screen at the wound within the seal to

      3:10PM 5  prevent tissue overgrowth in a wound?

      3:10PM 6  A.  Yes, I did.

      3:10PM 7  Q.  And what was that in the book chapter?

      3:10PM 8  A.  That's the gauze placed in the base of the wound and also

      3:10PM 9  the fluff gauze that fills the wound and is put under negative

      3:10PM10  pressure.

      3:10PM11  Q.  And when it's put under negative pressure, does it

      3:11PM12  function as you illustrated with that set of slides, that you

      3:11PM13  used to describe negative pressure use -- use of gauze in

      3:11PM14  negative pressure situation?

      3:11PM15  A.  Yes, it does.

      3:11PM16  Q.  Okay.  Now, with respect to some of the more specific

      3:11PM17  elements in some of the claims, the .1 to .99 atmospheres, did

      3:11PM18  you find that?

      3:11PM19  A.  Yes.  That is anticipated by Dr. Jeter's chapter.

      3:11PM20  Q.  And what performs that?

      3:11PM21  A.  She talks about using negative pressure in the range of 60

      3:11PM22  to 80 millimeters of mercury.

      3:11PM23  Q.  And does she also illustrate a wall suction regulator?  I

      3:11PM24  don't remember that.

      3:11PM25  A.  I don't -- I think she talks about using it at 60 to 80.
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      3:11PM 1  I don't think she shows the picture of the regulator.

      3:11PM 2  Q.  I'm sorry.  What about operated cyclically 1 to 10, to 10

      3:11PM 3  to 1?

      3:11PM 4  A.  This is anticipated by the chapter where she talks about,

      3:11PM 5  we prefer to use it on continuous over the intermittent, which

      3:12PM 6  they, obviously, must have used to have a preference.

      3:12PM 7  Q.  And what about the pore size being sufficiently large in

      3:12PM 8  claim 54?

      3:12PM 9  A.  Once again, as I discussed with the poster presentation,

      3:12PM10  gauze has a pore size sufficiently large to anticipate this

      3:12PM11  claim.

      3:12PM12  Q.  Now, did you look at the dependent claims as well?

      3:12PM13  A.  Yes, I did.

      3:12PM14  Q.  And did you draw conclusions with respect to those?

      3:12PM15  A.  Yes.  This --

      3:12PM16  Q.  Let's go to the slide.

      3:12PM17  A.  Yes, I did.

      3:12PM18  Q.  Okay.  Slide 73.  What about dependent claims 3, 31 and

      3:12PM19  56?

      3:12PM20  A.  So these are the claims that require a flat, porous,

      3:12PM21  semirigid screen.  And, indeed, as I said with the poster

      3:12PM22  presentation, the gauze as it's used in this suction dressing

      3:12PM23  provides a flat, porous and semirigid screen.

      3:12PM24  Q.  And what about a flexible -- excuse me.  What about claims

      3:12PM25  5, 33 and 58?
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      3:12PM 1  A.  So claims 5, 33 and 58 require a flexible polymer sheet

      3:13PM 2  with adhesive on the surface for the screen.  And very

      3:13PM 3  clearly, Tegaderm is a flexible polymer sheet with adhesive on

      3:13PM 4  one surface.

      3:13PM 5  Q.  And what about the vacuum source, the .1 pounds of

      3:13PM 6  suction?

      3:13PM 7  A.  So in claims 8, 36 and 61 you're required to have a vacuum

      3:13PM 8  source of at least .1 pounds of suction and 60 to 80

      3:13PM 9  millimeters of mercury, which would -- the .1 pound of suction

      3:13PM10  would be 5 millimeters of mercury.  And 60 to 80 is certainly

      3:13PM11  at least 5 millimeters of mercury.

      3:13PM12  Q.  And lastly, claims 11, 12, 64, 65 and 66?

      3:13PM13  A.  These require -- some of them require continuous, and some

      3:13PM14  of them require cyclic application of the vacuum.  And the

      3:13PM15  Chariker chapter teaches both, in that they teach that they

      3:13PM16  used continuous because they prefer it over intermittent.

      3:13PM17  Q.  Okay.  Now, so far in the charts that you've presented to

      3:13PM18  us there is -- you've talked about all of the asserted claims

      3:14PM19  except for one; is that correct?

      3:14PM20  A.  I believe that's correct.

      3:14PM21  Q.  And there's one claim that you're going to address a

      3:14PM22  little later in connection with your position about what?

      3:14PM23  A.  Obviousness.

      3:14PM24  Q.  Okay.  So so far we've touched on everything that's been

      3:14PM25  asserted except for one claim.  And is that a dependent claim?
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      3:14PM 1  A.  I believe it's a dependent claim.

      3:14PM 2  Q.  Okay.  Now, I'd like to turn to the Chariker-Jeter

      3:14PM 3  article, which is Defendant's Exhibit 111.  Have you analyzed

      3:14PM 4  the Chariker-Jeter article?

      3:14PM 5  A.  I have.  And, in fact, I just did it before, comparing it

      3:14PM 6  to this one.

      3:14PM 7  Q.  Yes.  Let's go to -- let's do this quickly, if we can.

      3:14PM 8  A.  Excellent.

      3:14PM 9  Q.  Let's turn to slide 82.  Now, this is the article that's

      3:14PM10  in "Contemporary Surgery"; is that correct?

      3:14PM11  A.  Yes, it is.

      3:14PM12  Q.  Okay.  And some parts are similar to the book chapter, and

      3:14PM13  some parts are a little bit different?

      3:14PM14  A.  That is correct.

      3:14PM15  Q.  Okay.  Let's look at -- and I think we can go through

      3:15PM16  these quickly.  Have you analyzed this with respect to the

      3:15PM17  claims?

      3:15PM18  A.  Yes, I have.

      3:15PM19  Q.  And you've drawn some conclusions about the comparison

      3:15PM20  between the claims and this article?

      3:15PM21  A.  Dr. Chariker's article in "Contemporary Surgery"

      3:15PM22  anticipates the claims of the '081 patent.

      3:15PM23  Q.  Okay.  Let's look at slide 82, which shows Defendant's

      3:15PM24  Exhibit 111, the front page on the left.  And on the right we

      3:15PM25  see, beginning on Page 61, the diagrams, correct?
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      3:15PM 1  A.  Correct.

      3:15PM 2  Q.  Now, let's go through those ever so briefly because I

      3:15PM 3  think you have talked about these a bit.

      3:15PM 4  A.  Although these are nice because they're a different --

      3:15PM 5  these are not the same slides.  They've actually created some

      3:15PM 6  diagrams for this article that teach the same thing as the

      3:15PM 7  slides of the actual patients but are in more of a diagramatic

      3:15PM 8  form.

      3:15PM 9  Q.  Okay.  Well, let's then talk about them just a little bit.

      3:16PM10            THE COURT:  Could I ask --

      3:16PM11            MR. PARTRIDGE:  Please, Your Honor.

      3:16PM12            THE COURT:  I'm going to try to get us on a break

      3:16PM13  schedule that works.  I thought if we took a break now, if you

      3:16PM14  don't mind, go till 3:30, and we'll come back and go till

      3:16PM15  about 4:00, take another break about 4:20, and then go to

      3:16PM16  about 5:15 or 5:30.  But that will put us on a good cycle for

      3:16PM17  two more short breaks.  Is that okay.

      3:16PM18            MR. PARTRIDGE:  Yes.  This is a perfect place to do

      3:16PM19  it.

      3:16PM20            THE COURT:  Okay.  Great.  Thank you, ladies and

      3:16PM21  gentlemen.  Let's all rise for the jury.  And Mr. Ramirez, you

      3:16PM22  good man, would you lead this good jury out?

      3:16PM23       (Jury leaves courtroom)

      3:16PM24            THE COURT:  Thank you, Doctor.  You can step down.

      3:16PM25  I want to talk to the lawyers a second.  Everyone please be
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      3:16PM 1  seated.

      3:16PM 2            Just about -- to let you know what I'm thinking

      3:16PM 3  about next week.  Now, I've asked that you get me -- that you

      3:17PM 4  get a jury instruction recommendation to me together.

      3:17PM 5            MR. PARTRIDGE:  And we have all talked about that.

      3:17PM 6  And we're going -- we're putting up teams this weekend to

      3:17PM 7  consult on that.

      3:17PM 8            THE COURT:  Great.  And what I'd like to do is --

      3:17PM 9  what I want to do is agreed instructions, and there should be

      3:17PM10  a considerable number of them, and then -- and then where the

      3:17PM11  arguments are.  And then what I'd like to do is your team to

      3:17PM12  meet Monday night with David and Kerry.  And they're going to

      3:17PM13  take a lot of notes.  And they're going to see -- you know,

      3:17PM14  kind of understand what the problems are.  And then I will --

      3:17PM15  I will sit down with them over the next day or two as we work

      3:17PM16  together, to kind of make a final -- some final decisions.

      3:17PM17  Then probably, depending how late we go Thursday night -- but

      3:18PM18  probably, I'm going to have a draft of what I think the

      3:18PM19  instructions are going to be.  And we'll go over them Thursday

      3:18PM20  night.  Then I'll get your final objections.  And if we have

      3:18PM21  to, we'll come back Sunday night, if you want to, to make your

      3:18PM22  final objections so I can get everything in order.

      3:18PM23            So how does that schedule sound?

      3:18PM24            MR. MACON:  That sounds excellent.

      3:18PM25            MR. PARTRIDGE:  Your Honor, if we're able to do
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      3:18PM 1  this, if it makes it easier for you -- Mr. Macon and I talked

      3:18PM 2  about this a little bit yesterday because we think there are a

      3:18PM 3  good number that will be agreed.  It may be helpful if we

      3:18PM 4  created a document where we had our differences, if we put in

      3:18PM 5  the document one side's view and then the other, so that you

      3:18PM 6  could just track it.

      3:18PM 7            THE COURT:  That would be perfect.

      3:18PM 8            MR. PARTRIDGE:  We'll try to do that by Monday

      3:18PM 9  night.

      3:18PM10            THE COURT:  That would be perfect.  So you're

      3:18PM11  thinking maybe you can get us something sometime Monday, noon

      3:18PM12  or thereafter, and then meet with David and Kerry that

      3:18PM13  evening, and then I can start meeting with them after that?

      3:18PM14            MR. MACON:  Yes, Your Honor.

      3:19PM15            MR. PARTRIDGE:  Yes.

      3:19PM16            THE COURT:  Okay.  Second, I didn't ask you to do

      3:19PM17  this, Mr. Macon, but it would -- there were some issues that

      3:19PM18  BlueSky raised in their motion under Rule 50 that I need -- I

      3:19PM19  need some -- I hadn't asked you to, but I need some written

      3:19PM20  response to.

      3:19PM21            MR. MACON:  We'll be happy to, Your Honor.

      3:19PM22            THE COURT:  And so if you all over the next several

      3:19PM23  days will work on a written response, I'd just like to take a

      3:19PM24  look and compare side by side.

      3:19PM25            MR. MACON:  That's fair.
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      3:19PM 1            THE COURT:  I'll tell you, Mr. McClanahan, if

      3:19PM 2  there's any -- I know you did this on short notice, you and

      3:19PM 3  Mr. Espey, but if there's anything you want, you're going to

      3:19PM 4  get a chance to move again after Dr. Orgill's testimony, all

      3:19PM 5  of you will.  But if there's something you want to add in

      3:19PM 6  there, it would be helpful to me if you want to do that.

      3:19PM 7            MR. MCCLANAHAN:  Thank you.

      3:19PM 8            THE COURT:  Okay.  Okay.  Those are the two things I

      3:19PM 9  need.  So on Monday -- and on the -- on the BlueSky motion,

      3:19PM10  you know, I'll give you a little more time on that.  But

      3:20PM11  something Tuesday afternoon or something.

      3:20PM12            MR. MACON:  That will not be a problem, Your Honor.

      3:20PM13            THE COURT:  Okay.

      3:20PM14            MR. MACON:  And I will tell you, we've gone over the

      3:20PM15  experts and that sort of thing.  I think, subject to whatever

      3:20PM16  Mr. McClanahan has, we think by mid-day Wednesday we will be

      3:20PM17  through with everything we have except maybe a half day of

      3:20PM18  rebuttal at the end.  And Medela will be through with

      3:20PM19  everything.

      3:20PM20            MR. PARTRIDGE:  Well, we'll be through with the

      3:20PM21  validity case.  We still have that one issue that I had told

      3:20PM22  you yesterday I needed to visit with my client about.  We'll

      3:20PM23  have an answer on that at the beginning of the week.

      3:20PM24            THE COURT:  And I do want you to know, just to alert

      3:20PM25  you, Mr. Macon, I realize lawyers always like rebuttal.  My
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      3:20PM 1  normal rules on rebuttal are you need to really tell me what's

      3:20PM 2  being rebutted.

      3:20PM 3            MR. MACON:  Absolutely.

      3:20PM 4            THE COURT:  And I may exercise some control over

      3:20PM 5  that issue.

      3:20PM 6            MR. MACON:  I understand completely.

      3:20PM 7            THE COURT:  Okay.

      3:20PM 8            MR. MACON:  To the extent we do it, it would be a

      3:20PM 9  maximum of a half a day, Your Honor.

      3:20PM10            THE COURT:  Okay.  But we'll work on that.

      3:20PM11            MR. MCCLANAHAN:  Since my -- all my witnesses that

      3:20PM12  I'll be calling are coming from out of town, I'm planning to

      3:21PM13  have them ready to go starting after lunch on Wednesday.

      3:21PM14            MR. MACON:  Correct.

      3:21PM15            MR. MCCLANAHAN:  And if you guys feel the need for

      3:21PM16  me to have any before then, you'll let me know so I can adjust

      3:21PM17  those plans?

      3:21PM18            MR. MACON:  I think --

      3:21PM19            MR. PARTRIDGE:  We think that we probably will go

      3:21PM20  through Wednesday, noon, when Dr. Orgill needs to leave.  And

      3:21PM21  we'll certainly -- if there's any change in that, based on how

      3:21PM22  long all of this takes -- everybody's been in communication.

      3:21PM23            MR. MACON:  What we probably need to do is, Mr.

      3:21PM24  Partridge and I probably need to talk at the end of the day to

      3:21PM25  figure out how much more he's got to go.
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      3:21PM 1            THE COURT:  Well, but you all are doing, as always,

      3:21PM 2  an outstanding job.  And your cooperation with each other

      3:21PM 3  really impresses me.  It's incredibly professional, and what I

      3:21PM 4  would expect from world class lawyers.  You're doing a good

      3:21PM 5  job.  I will -- I'll see you back in about ten minutes.

      3:29PM 6       (Recess)

      3:34PM 7       (Open court, jury present)

      3:34PM 8            THE COURT:  Okay.  Everyone please be seated.  Thank

      3:34PM 9  you so much.

      3:34PM10            Doctor, make yourself comfortable.

      3:34PM11            And Mr. Partridge, you may continue.

      3:34PM12            MR. PARTRIDGE:  Thank you, Your Honor.  I know we're

      3:34PM13  all getting tired.  I know I am.  I'll try not to fumble too

      3:34PM14  many words here in the remainder of the afternoon.

      3:34PM15            THE COURT:  We're going to do the best we can.  And

      3:34PM16  it is Friday, and we've worked hard this week.  And you guys

      3:34PM17  have all been up at all hours of the night.

      3:34PM18            MR. PARTRIDGE:  Everybody has.

      3:34PM19            THE COURT:  They have.  We will -- we'll just see

      3:34PM20  how we go when we get close to 5:00.  And then we'll figure it

      3:34PM21  out.

      3:34PM22            MR. PARTRIDGE:  Very well, Your Honor.  I do find

      3:34PM23  myself tripping over my words at this point.  But I will -- I

      3:34PM24  will go slowly, as I've advised you to do so, that I don't do

      3:34PM25  that.
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      3:34PM 1  BY MR. PARTRIDGE:

      3:34PM 2  Q.  We were talking about Defendant's Exhibit 111, which is

      3:34PM 3  the "Contemporary Surgery" article.  And we were just about to

      3:35PM 4  get into some of the figures that are in Exhibit 111.  And if

      3:35PM 5  we begin with -- I think it's slight 83, which is figure 1 of

      3:35PM 6  the article.  And would you take a moment and describe for the

      3:35PM 7  jury what's illustrated here?

      3:35PM 8  A.  So in this article now they're diagrammatically showing

      3:35PM 9  the same thing, really, that was in the poster presentation

      3:35PM10  slides.  This shows the 2-by-2 inch gauze square that's been

      3:35PM11  opened and placed in the wound bed as a screen, with the

      3:35PM12  Jackson-Pratt drain overlying it.  And it's colored green so

      3:35PM13  you can see where the gauze is in the picture compared to

      3:35PM14  where it says it in the figure legend.

      3:35PM15  Q.  Based on the description that is included with respect to

      3:35PM16  this figure, is there any doubt in your mind that the 2-by-2

      3:35PM17  gauze is completely open?

      3:35PM18  A.  No.  It's clear that it says it's opened, and it's a gauze

      3:36PM19  overlay over the entire wound bed.

      3:36PM20  Q.  Let's turn to the second slide, slide 84, the second slide

      3:36PM21  in this series.  This is another drawing, I guess, or another

      3:36PM22  illustration of figure 1?

      3:36PM23  A.  That is correct.

      3:36PM24  Q.  And what are you illustrating here?

      3:36PM25  A.  So this time we're illustrating the vacuum, which is -- or
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      3:36PM 1  the vacuum source, vacuum means, which is this Jackson-Pratt

      3:36PM 2  Mini Snyder flat Hemovac drain that's been placed in the wound

      3:36PM 3  bed over the gauze screen.

      3:36PM 4            MR. MACON:  Your Honor --

      3:36PM 5            THE COURT:  Yes.

      3:36PM 6            MR. MACON:  -- I need -- may I ask Mr. Partridge if

      3:36PM 7  there are words on each of these that are not in the book.

      3:36PM 8  And I know it's not -- not an intent to mislead -- words like

      3:36PM 9  "screen" or not --

      3:36PM10            MR. PARTRIDGE:  Oh, yes, Mr. Macon, you're correct.

      3:36PM11  And I'll explain.  That was a good -- that was a very good

      3:36PM12  point.

      3:36PM13            THE COURT:  Thank you, Mr. Macon.  And thank you,

      3:36PM14  Mr. Partridge.

      3:36PM15            MR. PARTRIDGE:  I didn't intend to mislead anybody.

      3:36PM16  In fact, I meant to ask that question.  I'm rushing again.

      3:37PM17  BY MR. PARTRIDGE:

      3:37PM18  Q.  Go back to slide 83, if you would.  Now, there's the

      3:37PM19  word -- a line -- the word "screen" and a line drawn over to

      3:37PM20  the green part.  Is that something you added?

      3:37PM21  A.  Yes.  I added that to demonstrate -- to try to tie it into

      3:37PM22  that backbone I have for the patent.

      3:37PM23  Q.  Okay.  And so what you were relating it to, that chart --

      3:37PM24  A.  I'm relating it to the screen, but Dr. Chariker did not

      3:37PM25  put a line with "screen" in the original.  And you can see
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      3:37PM 1  actually see that right next to it.

      3:37PM 2  Q.  Okay.  And did you draw a line in each of these figures

      3:37PM 3  with a label that kind of matched it up better with the chart

      3:37PM 4  that you prepared?

      3:37PM 5  A.  That's correct.

      3:37PM 6  Q.  Okay.  So the jury should ignore the lines and the labels

      3:37PM 7  for purposes of understanding what is actually in the article?

      3:37PM 8  A.  That is correct.

      3:37PM 9            MR. PARTRIDGE:  Does that satisfy?

      3:37PM10            MR. MACON:  That's perfect.  Thank you, Mr.

      3:37PM11  Partridge.

      3:37PM12  BY MR. PARTRIDGE:

      3:37PM13  Q.  Let's go back to slide 84 then.  Had you finished your

      3:37PM14  description of that?

      3:37PM15  A.  Yes.  That's the drain.

      3:37PM16  Q.  Okay.  Let's go to slide 85.

      3:38PM17  A.  So, again, this is showing the screen.

      3:38PM18  Q.  And this is figure 2.  Excuse me.

      3:38PM19  A.  That's correct, figure 2.  I've labeled that as the

      3:38PM20  screen.  It's the gauze overlay -- so the gauze overlay in

      3:38PM21  this is the 2-by-2 gauze that's been opened up.  And you sort

      3:38PM22  of tuck it in so it's not overlapping the skin, is how they

      3:38PM23  teach here.  And then they take moisten saline soaked gauze

      3:38PM24  sponges and fluff them into the wound so they completely cover

      3:38PM25  the drain and fill the defect.  And that together, as I
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      3:38PM 1  described before, is creating the screen.

      3:38PM 2  Q.  And let's go to figure 3, which is on the next slide.  And

      3:38PM 3  what are you illustrating there?

      3:38PM 4  A.  So this takes the flexible adhesive -- and again, we've

      3:38PM 5  got the sign saying "sealing means" to tie it into that

      3:38PM 6  backbone.

      3:38PM 7  Q.  But everything else that's there was in the original

      3:38PM 8  figure?

      3:38PM 9  A.  That's correct.

      3:38PM10  Q.  Except that you colored it?

      3:38PM11  A.  Right.

      3:38PM12  Q.  Okay.

      3:38PM13  A.  So the seal is now colored.  And this is teaching the

      3:38PM14  transparent adhesive film dressing, which is cut to be at

      3:39PM15  least one inch larger than the outside of the wound so that

      3:39PM16  it's on intact skin, beyond the wound edge.

      3:39PM17            And then they also teach that you're supposed to

      3:39PM18  split it at the tube exit so that you can crimp around the

      3:39PM19  tube to get a good seal.  They do that because if you just

      3:39PM20  were to seal over that tube, you'd have two problems.  One is

      3:39PM21  you wouldn't get a good seal.  And the other is you'd get

      3:39PM22  pressure on the skin and you'd cause a new wound.  So they

      3:39PM23  teach crimping around it to give it kind of a mesentery, a

      3:39PM24  tether, so that you don't cause tissue damage, and you got an

      3:39PM25  airtight seal.
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      3:39PM 1  Q.  Let's go to figure 4, which is the next slide.  What are

      3:39PM 2  you illustrating there?

      3:39PM 3  A.  Here -- and here again, I have the backbone identification

      3:39PM 4  of the sealing means.  And here, it's teaching the rest of the

      3:39PM 5  seal, which is caulking this with Stomahesive paste, which

      3:39PM 6  they don't show, and then using waterproof pink tape to

      3:39PM 7  reinforce it, to make sure it's airtight.

      3:39PM 8  Q.  And did you, upon reviewing this article, draw any

      3:40PM 9  conclusions with respect to the claims?

      3:40PM10  A.  Yes, I did.

      3:40PM11  Q.  And generally what did you conclude?

      3:40PM12  A.  The Chariker article in "Contemporary Surgery" anticipates

      3:40PM13  the claims of the '081 patent.

      3:40PM14  Q.  And let's go to slide 92 and take a look at the

      3:40PM15  independent claims 1, 27 and 54.  Did you find the vacuum

      3:40PM16  source?

      3:40PM17  A.  Yes, I did.

      3:40PM18  Q.  Did you find a seal over the wound to maintain negative

      3:40PM19  pressure?

      3:40PM20  A.  Yes, I did.

      3:40PM21  Q.  And what was that?

      3:40PM22  A.  That's the Tegaderm caulking and pink tape.  And I think

      3:40PM23  they -- and I think they talk about skin barrier as well in

      3:40PM24  the text, although not in the pictures.

      3:40PM25  Q.  And did you find a screen at the wound within the seal to
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      3:40PM 1  prevent tissue overgrowth in the wound?

      3:40PM 2  A.  Yes, I did.

      3:40PM 3  Q.  And what was that?

      3:40PM 4  A.  Again, that's the gauze overlay in the wound and the gauze

      3:40PM 5  fill for the wound together, with the negative pressure.

      3:40PM 6  Q.  And going back to the vacuum source, did you find the

      3:41PM 7  range -- something within the range of .1 to .99 atmospheres

      3:41PM 8  as claimed in claim 1?

      3:41PM 9  A.  They do specify a range of 60 to 80 millimeters of mercury

      3:41PM10  in the article, which is within the range specified by the

      3:41PM11  claim.

      3:41PM12  Q.  It's at the bottom of the range but within the range?

      3:41PM13  A.  Absolutely.

      3:41PM14  Q.  Okay.  And what about operating cyclically in the range

      3:41PM15  that's specified there?

      3:41PM16  A.  I think we talked about this briefly before.  And they

      3:41PM17  have a very similar paragraph about the 60 to 80 millimeters

      3:41PM18  of mercury range.  But in the article they don't specify that

      3:41PM19  they've used it with intermittent suction, while in the

      3:41PM20  chapter it's specified that it was used with intermittent

      3:41PM21  suction.

      3:41PM22  Q.  And as you review -- as someone skilled in this field, as

      3:41PM23  you review the article, was it your understanding they were

      3:41PM24  using standard wall suction available at the time?

      3:41PM25  A.  Yes, it was.
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      3:41PM 1  Q.  And what did you conclude from that?

      3:41PM 2  A.  If you have standard wall suction, you the option of

      3:41PM 3  either the continuous or the intermittent mode.  And so a

      3:42PM 4  person of ordinary skill in the art would be able to figure

      3:42PM 5  out to use either one of those.

      3:42PM 6  Q.  Okay.  Now, let's turn to the dependent claims.  Did you

      3:42PM 7  take a look at those?

      3:42PM 8  A.  Yes, I did.

      3:42PM 9  Q.  And with respect to slide 93, we have a description of

      3:42PM10  claims -- dependent claims 31 -- 3, 31 and 56.  Did you find

      3:42PM11  that element?

      3:42PM12  A.  Yes.  Claims -- the fat -- the flat, porous, semirigid

      3:42PM13  screen that is found in claims 3, 31 and 56 is anticipated by

      3:42PM14  this article.

      3:42PM15  Q.  Okay.  And what about claims 5, 33 and 58 with respect to

      3:42PM16  the seal?

      3:42PM17  A.  So Dr. Chariker's article anticipates the flexible polymer

      3:42PM18  sheet with adhesive on one surface -- on a surface as the

      3:42PM19  seal, as disclosed in claims 5, 33 and 58.

      3:43PM20  Q.  And what is that element?

      3:43PM21  A.  That's the Tegaderm that they used.

      3:43PM22  Q.  And going back to the screen, the flat, porous, semirigid

      3:43PM23  element, what is that in the Chariker article?

      3:43PM24  A.  That's the gauze.

      3:43PM25  Q.  Okay.  And the vacuum source as specified in dependent
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      3:43PM 1  claims 8, 36 and 61, did you find that?

      3:43PM 2  A.  Yes.  Claims 8, 36 and 61 require at least .1 pounds of

      3:43PM 3  suction or 5 millimeters of mercury.  And this article

      3:43PM 4  anticipates that because it includes a range of 60 to 80

      3:43PM 5  millimeters of mercury as the recommended pressure -- negative

      3:43PM 6  pressure.

      3:43PM 7  Q.  And with respect to claims 11, 12, 64, 65 and 66, what did

      3:43PM 8  you find there?

      3:43PM 9  A.  Claims 11, 12, 64, 65 and 66 are anticipated by Dr.

      3:43PM10  Chariker's article.  He uses wall suction, which has both

      3:43PM11  continuous and cyclic options on the regulator.

      3:44PM12  Q.  Dr. Hopf, during the course of your review of materials in

      3:44PM13  connection with this case, did you review the file history of

      3:44PM14  the '081 patent?

      3:44PM15  A.  Yes, I did.

      3:44PM16  Q.  And the file history is Joint Exhibit 4.  And I'd like to

      3:44PM17  pull up Page 240 of Joint Exhibit 4.  Now, is this an

      3:44PM18  amendment that was filed by Wake Forest during the prosecution

      3:44PM19  of the '081 patent?

      3:44PM20  A.  Yes, it is.

      3:44PM21  Q.  And it was an amendment filed in response to a rejection

      3:44PM22  made by the examiner?

      3:44PM23  A.  That is correct.

      3:44PM24  Q.  And one of the rejections the examiner made was over the

      3:44PM25  Chariker-Jeter article?
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      3:44PM 1  A.  Yes.

      3:44PM 2  Q.  Would you turn to Page 247 of the amendment?  And Kelly,

      3:45PM 3  would you highlight in the first full paragraph -- actually,

      3:45PM 4  highlight the first full paragraph.

      3:45PM 5            Did you consider this paragraph of the amendment?

      3:45PM 6  A.  Yes, I did.

      3:45PM 7  Q.  And in this paragraph, in the sentence beginning "in sharp

      3:45PM 8  contrast" -- if you could highlight that -- the statement is

      3:45PM 9  made:  In sharp contrast to applicants' claimed invention,

      3:45PM10  Chariker, et al relates to a wound drainage device and not to

      3:45PM11  a device for promoting wound healing.

      3:45PM12            Is this an accurate statement?

      3:45PM13  A.  This is not an accurate representation of the Chariker

      3:45PM14  article.  We talked about a number of places where that

      3:45PM15  article talks about the value of the suction device in

      3:45PM16  improving wound healing.

      3:46PM17  Q.  And would you go to the next sentence, Kelly, which reads:

      3:46PM18  Chariker, et al does not disclose any means of directly

      3:46PM19  accelerating the healing process.

      3:46PM20            Did you look at this sentence?

      3:46PM21  A.  Yes, I did.

      3:46PM22  Q.  Is this an accurate statement with respect to the

      3:46PM23  Chariker, et al article?

      3:46PM24  A.  No, it's not.  And, in fact, just before the break we were

      3:46PM25  reading through some of the article and highlighting the areas
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      3:46PM 1  where he said it increased the rate of healing, which would be

      3:46PM 2  the same as accelerating healing.

      3:46PM 3  Q.  Before the break -- I want to be sure of this because it

      3:46PM 4  did get a little confusing there, as I was comparing the book

      3:46PM 5  chapter and the article.  And I think I found -- I was

      3:46PM 6  pointing to you something in the book chapter that talked

      3:46PM 7  about increased rate of granulation in the book chapter.  And

      3:46PM 8  I think I -- remember that discussion?

      3:46PM 9  A.  Yes.

      3:46PM10  Q.  And we talked about there was a little bit different

      3:46PM11  language in the article.  So I don't -- I don't want to

      3:47PM12  confuse anyone over that.  And so my question is -- I want to

      3:47PM13  straighten out in your mind one versus the other.

      3:47PM14            In the article the statement here is made that the

      3:47PM15  Chariker, et al article -- and we're talking about the

      3:47PM16  "Contemporary Surgery" article, not the book chapter -- does

      3:47PM17  not disclose any means of directly accelerating the healing

      3:47PM18  process.  And with respect to that statement, with reference

      3:47PM19  only to the article, is it accurate or not in your view?

      3:47PM20  A.  It is not accurate.  Again, those statements, they're

      3:47PM21  slightly different but -- in the chapter and in the article.

      3:47PM22  But the statement in the article also includes the notion of

      3:47PM23  more rapid healing.

      3:47PM24  Q.  Okay.  And let's go to the next paragraph, Kelly, the

      3:47PM25  paragraph that begins "in addition."  Yes, pull the whole
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      3:47PM 1  thing up, if you would.

      3:47PM 2            And there's a phrase at the end of the first

      3:47PM 3  sentence.  I'll read along.  And Kelly, wait until I get to

      3:48PM 4  "the gauze is," and then you can highlight it.

      3:48PM 5            So that we have the whole sentence, it reads:  "In

      3:48PM 6  addition, although Chariker, et al discloses the use of moist

      3:48PM 7  gauze to fill the wound, a technique that has been used for

      3:48PM 8  decades or longer" -- now -- "the gauze is used to prevent

      3:48PM 9  tissue from the wound from blocking the holes in the drain."

      3:48PM10            Is that an accurate description of the Chariker, et

      3:48PM11  al article?

      3:48PM12  A.  There is certainly a function of the gauze in preventing

      3:48PM13  blocking the holes of the drain.  But that's clearly not its

      3:48PM14  only function, and it's not its main function.  The main

      3:48PM15  function of the gauze is to serve as a screen and a fill in

      3:48PM16  the wound.

      3:48PM17  Q.  And let's go to the next and last sentence that we'll

      3:48PM18  discuss here, which reads:  "In contrast, the screen means are

      3:48PM19  open cell foam section of the present invention" -- meaning

      3:48PM20  the patent application that Wake Forest was prosecuting -- "as

      3:48PM21  set forth in claims 37 and 53, respectively, is used for

      3:48PM22  preventing the overgrowth of tissue in the wound and to more

      3:49PM23  evenly distribute the pressure above the wound."

      3:49PM24            So is this sentence saying, in contrast to

      3:49PM25  Chariker-Jeter, this invention is calling for this particular
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      3:49PM 1  element?  Is that the way you read that?

      3:49PM 2  A.  Yes.

      3:49PM 3  Q.  And given that, is that an accurate characterization of

      3:49PM 4  the Chariker-Jeter article?

      3:49PM 5  A.  No, it is.

      3:49PM 6  Q.  And why not?

      3:49PM 7  A.  The Chariker-Jeter article specifies that the gauze is

      3:49PM 8  there in order to allow even distribution of pressure through

      3:49PM 9  the wound, and discusses that you can tell it's working

      3:49PM10  because it sucks down.  And that discloses a counteracting

      3:49PM11  force that will prevent overgrowth.

      3:49PM12  Q.  Okay.  Now, you were here for opening statements?

      3:49PM13  A.  I was not.

      3:49PM14  Q.  You were not.  You've looked at some of the presentation

      3:49PM15  materials that were used during opening statement?

      3:49PM16  A.  Yes, I have.

      3:49PM17  Q.  And you're aware that an animation was used during opening

      3:49PM18  statements?

      3:49PM19  A.  Yes.

      3:49PM20  Q.  And you're aware that that same animation, I believe, was

      3:50PM21  used during Dr. Argenta's testimony?

      3:50PM22  A.  That is correct.

      3:50PM23  Q.  Now, I'd like to -- I think we have the animation.  And

      3:50PM24  I'd like Kelly to play it, and then I'd like to ask you some

      3:50PM25  questions about it.
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      3:50PM 1       (Playing and stopping video)

      3:50PM 2  BY MR. PARTRIDGE:

      3:50PM 3  Q.  Is that the end?  Okay.  You've just watched the

      3:50PM 4  animation?

      3:50PM 5  A.  Yes, I have.

      3:50PM 6  Q.  Now, is that animation an accurate characterization of the

      3:51PM 7  operation of the Chariker-Jeter system?

      3:51PM 8  A.  No, it's not.

      3:51PM 9  Q.  And briefly, why not?

      3:51PM10  A.  Well, there's several ways in which it doesn't -- there's

      3:51PM11  two problems.  One is it doesn't show the things that they

      3:51PM12  teach in the Chariker and Jeter articles.  And the other is I

      3:51PM13  think the physics of it don't work.

      3:51PM14  Q.  Okay.  Let's turn to slide 76.  And we have a number of

      3:51PM15  stills that we've taken from the animation.  And you've

      3:51PM16  compared those stills to the Chariker-Jeter teachings; is that

      3:51PM17  right?

      3:51PM18  A.  That is correct.

      3:51PM19  Q.  Okay.  And what do we have here?  I guess on the top we

      3:51PM20  have a still of the -- of -- it's actually, as you go through

      3:51PM21  the animation, you stop it.  And the still is one shot?

      3:51PM22  A.  Right.  So this is at the start.  I think maybe suction

      3:51PM23  has just been applied.  But it demonstrates this 2 by 2 that

      3:51PM24  hasn't been opened up.  It's just lying in the bottom of the

      3:51PM25  wound.  And there's a drain over the top of it, which is
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      3:52PM 1  otherwise exposed.  And so what that's showing is that somehow

      3:52PM 2  the drain is intended, I think, only to drain what's coming

      3:52PM 3  out of the fistula and not to drain, really, anything else.

      3:52PM 4  And it's got a piece of gauze just that's purely preventing

      3:52PM 5  the holes from being closed, and isn't having any kind of a

      3:52PM 6  screen function.

      3:52PM 7  Q.  And in the -- and it may be easier for you to use the

      3:52PM 8  pointer.  Do you still have that?  Although it's late in the

      3:52PM 9  day to be pointing.  What is the -- what are you showing in

      3:52PM10  this other graphic on this slide, the one that you've labeled:

      3:52PM11  Evidence, gauze covers entire wound bed?

      3:52PM12  A.  So this is just a comparison of -- the diagram shows what

      3:52PM13  theoretically the Chariker article shows.  And this is the

      3:52PM14  photograph.  It's actually from the poster presentation.  But

      3:52PM15  the photograph of what it looks like in the wound, the gauze.

      3:52PM16  And clearly, the gauze has been opened fully.  So it takes --

      3:52PM17  a piece of 2-by-2 gauze, you can see, can take up quite a bit

      3:53PM18  of space.  There's no wound still remaining exposed.  And the

      3:53PM19  drain is just sitting in the middle of it.  In the diagram the

      3:53PM20  drain takes up virtually all of the gauze.  And here, the

      3:53PM21  drain takes up a very small piece of the gauze.

      3:53PM22  Q.  And, as a matter of fact, Dr. Hopf, when you were talking

      3:53PM23  about the article, let's just take that as an example -- can

      3:53PM24  we pull up, Kelly, slide 83?  And this is from Defendant's

      3:53PM25  Exhibit 111, which is the Chariker-Jeter article published in
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      3:53PM 1  "Contemporary Surgery."

      3:53PM 2            And if you'll recall, I asked you about this figure.

      3:53PM 3  And I asked you whether you were absolutely certain that this

      3:53PM 4  required the opening of the gauze.  Do you recall that?

      3:53PM 5  A.  Yes.

      3:53PM 6  Q.  And what is, again, your view with respect to that?

      3:53PM 7  A.  It absolutely requires the opening of the gauze.  And it's

      3:53PM 8  diagramatic, but it demonstrates the gauze covering the wound.

      3:54PM 9  Q.  And if we go back to slide 76, which is comparing the

      3:54PM10  still from the animation to what actually happens in the

      3:54PM11  Chariker-Jeter article, what's the difference there between

      3:54PM12  how the gauze is depicted in one and how it's depicted in the

      3:54PM13  other?

      3:54PM14  A.  In the first one it's just depicted as somehow protecting

      3:54PM15  the drain.  But in Chariker's and Jeter's work, they're

      3:54PM16  actually depicting it covering the entire wound bed.

      3:54PM17  Q.  Okay.  And let's go to slide 77.  Now, this is another

      3:54PM18  still taken in the animation; is that correct?

      3:54PM19  A.  That is correct.

      3:54PM20  Q.  And what's your understanding of what this still is

      3:54PM21  supposedly illustrating?

      3:54PM22  A.  Well, the red circles are around the pieces of gauze which

      3:54PM23  are, I guess, the fluffed gauze that are filling the wound.

      3:54PM24  And they're, I guess, suspended in the fluid that fills the

      3:54PM25  wound.
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      3:54PM 1  Q.  Okay.  And let's go to the next slide.  Have you compared

      3:54PM 2  that still with the evidence with respect to the operation of

      3:55PM 3  the Chariker-Jeter system?

      3:55PM 4  A.  Yes, I have.

      3:55PM 5  Q.  And is that what you're illustrating here?

      3:55PM 6  A.  Yes, it is.

      3:55PM 7  Q.  And would you explain it, please?

      3:55PM 8  A.  So, again, the -- in the -- in the animation that was

      3:55PM 9  shown there's little pieces of gauze, but there's a lot of

      3:55PM10  empty space in the wound, while --

      3:55PM11  Q.  There we go.

      3:55PM12  A.  I'm sorry.  I lost my picture that I was going to talk

      3:55PM13  about.  While in the photo from Dr. Jeter's presentation for

      3:55PM14  her slide, it shows gauze filling the entire wound and

      3:55PM15  covering over the wound.  So you wouldn't be able to see -- in

      3:55PM16  the diagram you'd be able to see a lot of the wound bed.  And

      3:55PM17  in this actual photo you can't see the wound bed at all

      3:55PM18  because the entire space is covered with gauze.  And, in fact,

      3:55PM19  if you go to the Chariker article, I think it's figure 2 shows

      3:55PM20  exactly the same thing with the gauze.

      3:56PM21  Q.  Go to slide 85.

      3:56PM22  A.  I think it's Defendant's 111.

      3:56PM23  Q.  Yes, Defendant's 111, slide 85, figure 2.  Is this what

      3:56PM24  you're talking about?

      3:56PM25  A.  That is correct.  And it -- and it teaches gauze sponges
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      3:56PM 1  are fluffed into the wound to completely cover the drain and

      3:56PM 2  fill the defect to skin level.

      3:56PM 3  Q.  Okay.  Now, let's go back to the animation again.  Let's

      3:56PM 4  look at slide 79.  Is this another still from the animation?

      3:56PM 5  A.  Yes, it is.

      3:56PM 6  Q.  And have you compared this to the evidence with respect to

      3:56PM 7  the Chariker-Jeter system?  Let's go to next slide.

      3:56PM 8  A.  I think I need the next slide here.

      3:56PM 9  Q.  Okay.  Great.  Slide 80.

      3:56PM10  A.  There we go.

      3:56PM11  Q.  And what's shown here, and I probably ought to -- this

      3:56PM12  photograph is from Defendant's Exhibit 41, Page 71.

      3:56PM13            MR. PARTRIDGE:  And in a moment I'll go back through

      3:56PM14  and identify the others so that we're clear as to what's being

      3:57PM15  compared here.

      3:57PM16            THE COURT:  Thank you very much.

      3:57PM17            THE WITNESS:  So in here, on the diagram, you can

      3:57PM18  see fluid now coming up the tube.  It's turning green.  So

      3:57PM19  suction has now been applied to the device.  And the claim in

      3:57PM20  the file history is that -- or the amendment, is that the

      3:57PM21  negative pressure is applied to the fistula only, and it's

      3:57PM22  sucking the fluid out of the fistula, but it is not applied to

      3:57PM23  the rest of the wound.  And one reason we know that is if you

      3:57PM24  look at the film covering the top of it, that hasn't been

      3:57PM25  sucked down into the wound.  It's not being affected by the
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      3:57PM 1  negative pressure at all.

      3:57PM 2  BY MR. PARTRIDGE:

      3:57PM 3  Q.  Okay.  Thank you.

      3:57PM 4            Now, just -- if you would go back to slide 76,

      3:57PM 5  Kelly.  The photograph that was used in that slide is

      3:57PM 6  Defendant's Exhibit 41, Page 61.  That's the photograph of the

      3:57PM 7  gauze in the wound bed.  And if we go to slide 78, the

      3:58PM 8  photograph that was used there is from Defendant's Exhibit 41,

      3:58PM 9  Page 61.

      3:58PM10            Now, this is a point in time where I think you will

      3:58PM11  be happy to get out of that chair in a moment and to use the

      3:58PM12  camera here and do a demonstration for us.

      3:58PM13  A.  Can I go to the -- I don't think we finished talking about

      3:58PM14  the last.

      3:58PM15  Q.  Oh, is that right?  Did I interrupt you?

      3:58PM16  A.  I think you went back and you didn't let me --

      3:58PM17  Q.  I apologize.  Let's go back to slide 80.  I was so anxious

      3:58PM18  for the demonstration.  Let's go back to slide 80.

      3:58PM19  A.  I didn't get a chance to compare the photograph because

      3:58PM20  you got involved in reading the back.

      3:58PM21  Q.  Okay.

      3:58PM22  A.  So we have this suction being applied only to the fistula,

      3:58PM23  and there's no change in the -- in the seal.  And below that,

      3:58PM24  we have, from Defendant's 041, the photograph of the patient

      3:59PM25  wound where the suction has been applied with the gauze
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      3:59PM 1  filling the wound.  And you can see the physical effect of the

      3:59PM 2  gauze contracting down.  The seal is now below the skin level.

      3:59PM 3  And you can see the edge of the wound being pulled together,

      3:59PM 4  and the little wrinkling in them, demonstrating that there's

      3:59PM 5  actually negative pressure in the entire wound bed and not

      3:59PM 6  just on the fistula.

      3:59PM 7  Q.  Okay.  Thank you.  Did you complete your answer?

      3:59PM 8  A.  Just one last thing, if you want to go back to Chariker's

      3:59PM 9  article so we can see what he says specifically about that,

      3:59PM10  since they are talking about Chariker's article.  But I like

      3:59PM11  the photograph's better because you can see it's an actual

      3:59PM12  wound and it's not just a diagram.

      3:59PM13  Q.  Okay.  And in the Chariker article, if we go to -- I'm not

      3:59PM14  sure.

      3:59PM15  A.  I'm not sure if it's in the diagram or if it's just in the

      3:59PM16  text that the Chariker article specifies.

      4:00PM17  Q.  I know what you're talking about.  Let me find it.

      4:00PM18  A.  It may actually --

      4:00PM19  Q.  I'm sorry, Dr. Hopf.  I am trying to find it.

      4:00PM20  A.  That's okay.  I think if -- you need to go on Page 60 to

      4:00PM21  the second column, to the instruction number 10.

      4:00PM22  Q.  Okay.  Instruction number 10.  Let's actually go -- it

      4:00PM23  would be easier to find it -- I know what slide she's talking

      4:00PM24  about, but I don't know what the number is.  So go to

      4:00PM25  Defendant's Exhibit --
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      4:00PM 1  A.  111.

      4:00PM 2  Q.  -- 111.  And --

      4:00PM 3  A.  Page 60.

      4:00PM 4  Q.  Page 60.

      4:00PM 5  A.  And the top of the second column where it says number 10.

      4:00PM 6  Q.  Okay.  Great.  And there it is.

      4:01PM 7  A.  And there it says:  Chart on with continuous suction, 60

      4:01PM 8  to 80 millimeters of mercury.

      4:01PM 9            And the final sentence is -- well, not the final.

      4:01PM10  The second to last sentence is:  The dressing should contract

      4:01PM11  noticeably.  If it does not, you do not have a closed system

      4:01PM12  and wound drainage will override it.

      4:01PM13            So in order to -- the -- so we have now -- it's very

      4:01PM14  clear from both the posters and Dr. Chariker's article that

      4:01PM15  negative pressure is applied to the entire system.  And we

      4:01PM16  know that because they teach that you have to see this cover

      4:01PM17  come down below the skin surface.  And if you look at the

      4:01PM18  animation --

      4:01PM19  Q.  We're going to go back to the animation.  Yes.

      4:01PM20  A.  -- it's very clear that this is a system where negative

      4:01PM21  pressure is only applied to the fistula, and there's no

      4:01PM22  showing of the film below the skin surface.  And that's very

      4:01PM23  different from what actually happens in the patients.

      4:01PM24  Q.  As a matter of fact, if we were to go back two slides and

      4:01PM25  take a look -- and before we do that, just kind of imagine the
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      4:02PM 1  size of this wound in this slide and capture that in your

      4:02PM 2  mind, and go back to slide -- let me pick one before the

      4:02PM 3  suction is turned on.  Go back to -- we're going to go back to

      4:02PM 4  slide 76.  So capture in your mind the size here.  And now

      4:02PM 5  slide 76.  Go back to slide 80, and compare the two, again.

      4:02PM 6  It shows it the same; is that right?

      4:02PM 7  A.  You can see the gauze being sucked in and sucked out.

      4:02PM 8  Absolutely.

      4:02PM 9  Q.  And in the animation is it showing it the same, if you --

      4:02PM10  A.  Showing it the same as?

      4:02PM11  Q.  The wound size is the same in both?

      4:02PM12  A.  Yes.  The wound size doesn't change at all.  It just

      4:02PM13  empties of fluid.

      4:02PM14  Q.  Which is not true of the Chariker-Jeter system; is that

      4:02PM15  right?

      4:02PM16  A.  That is correct.

      4:02PM17  Q.  Okay.  Now, did we complete the Chariker-Jeter stuff?

      4:02PM18  A.  I think we are at the end of Chariker-Jeter.

      4:03PM19  Q.  Okay.  Good.  Let's talk about a new piece of prior art

      4:03PM20  and head in a new direction.

      4:03PM21            MR. PARTRIDGE:  Are we okay timewise, Your Honor?

      4:03PM22            THE COURT:  We are.  I'm just trying to -- if --

      4:03PM23            MR. PARTRIDGE:  It would take us -- we could take a

      4:03PM24  short break and then we can complete this Johnson business

      4:03PM25  before we finish -- we can do that through the end of the day
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      4:03PM 1  and probably be done.

      4:03PM 2            THE COURT:  Okay.  Well, so would this be a good

      4:03PM 3  place for a short break?

      4:03PM 4            MR. PARTRIDGE:  Yes, it would, Your Honor.

      4:03PM 5            THE COURT:  Okay.  Ladies and gentlemen, let's take

      4:03PM 6  a short break and come back at 20 after 4:00.  All rise for

      4:03PM 7  the jury.  And Mr. Ramirez, please lead the jury out.

      4:04PM 8       (Jury leaves courtroom)

      4:04PM 9            THE COURT:  Do you need this time for setup?

      4:04PM10            MR. PARTRIDGE:  We're all ready to go.  So, you

      4:04PM11  know, whenever you want to bring the jury back, we'll be fine.

      4:04PM12  And we'll --

      4:04PM13            MR. SADLER:  20 after 4:00, is that what --

      4:04PM14            THE COURT:  Right.  Right.  I do -- let me talk to

      4:04PM15  the lawyers up here just a minute.

      4:18PM16       (Recess)

      4:18PM17       (Open court, jury present)

      4:21PM18            THE COURT:  Okay.  Thank you.  Please be seated.

      4:21PM19            And Dr. Hopf -- do you need her at the --

      4:21PM20            MR. PARTRIDGE:  Not just yet.  A couple more

      4:21PM21  preliminary questions.  Thank you.

      4:21PM22            THE COURT:  No problem.

      4:21PM23  BY MR. PARTRIDGE:

      4:21PM24  Q.  Okay.  We're going to switch over now.  We're going to

      4:21PM25  talk about something other than this series of Chariker and
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      4:21PM 1  Jeter issues, the presentations and the patients and articles

      4:21PM 2  and all of that.

      4:21PM 3            I'm going to turn your attention and ask you some

      4:21PM 4  questions about an article that you mentioned briefly earlier

      4:22PM 5  in the day, the Johnson article.

      4:22PM 6            And Kelly, would you put up the Defendant's Exhibit

      4:22PM 7  132, the first page?  And would you highlight the title?

      4:22PM 8  Thank you.

      4:22PM 9            Now, this is an article, the title of which is "An

      4:22PM10  Improved Technique for Skin Graft Placement Using a Suction

      4:22PM11  Drain"; is that correct?

      4:22PM12  A.  That is correct.

      4:22PM13  Q.  And it's by a doctor?

      4:22PM14  A.  Yes.

      4:22PM15  Q.  Dr. Frank E. Johnson?

      4:22PM16  A.  Yes.  That is correct.

      4:22PM17  Q.  And what is the subject matter, generally, of this

      4:22PM18  article?

      4:22PM19  A.  Dr. Johnson -- this article is about --

      4:22PM20  Q.  You may have to pull the mike towards you just a little.

      4:22PM21  A.  Sorry.

      4:22PM22  Q.  That's okay.

      4:22PM23  A.  Dr. Johnson uses the -- a similar type of vacuum dressing

      4:22PM24  on a skin graft wound to help it heal.

      4:22PM25  Q.  Okay.  And let's just look at a couple of components, if
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      4:22PM 1  we might.  Would you go, Kelly, to the second column?  And if

      4:23PM 2  you'll look -- yes, that -- the first paragraph.

      4:23PM 3            And included in this paragraph, in the middle,

      4:23PM 4  there's reference to an occlusive membrane; is that right?

      4:23PM 5  A.  Yes.

      4:23PM 6  Q.  And further down, there's reference to a drain.  Do you

      4:23PM 7  see that?

      4:23PM 8  A.  Yes.

      4:23PM 9  Q.  A couple of places --

      4:23PM10  A.  Suction drain, yes.

      4:23PM11  Q.  So are those two of the components of this system?

      4:23PM12  A.  Yes.  That's the seal and the -- and the vacuum source.

      4:23PM13  Q.  Okay.  And is there also gauze used in this?

      4:23PM14  A.  Yes, there is.  There's two kinds.  There's two sets of

      4:23PM15  gauze used in it.  There's an impregnated gauze that's been

      4:23PM16  impregnated with ointment, and then there's dry gauze that

      4:23PM17  goes over that as well.

      4:23PM18  Q.  Okay.  And let's turn to the second page of the article,

      4:24PM19  which has a drawing in it.  And if you could enlarge that a

      4:24PM20  bit for us, that would be great.  Now, what is this

      4:24PM21  illustrating?

      4:24PM22  A.  This is a diagram that illustrates the dressing.  And on

      4:24PM23  the left-hand side it shows what it looks like when it's all

      4:24PM24  done.  And then there's cutaways showing the various layers of

      4:24PM25  the dressing.
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      4:24PM 1  Q.  And when you say cutaways, earlier I picked up this

      4:24PM 2  canister -- which don't be concerned.  I will not touch it

      4:24PM 3  now.

      4:24PM 4  A.  Please don't.

      4:24PM 5  Q.  That we talked about cross-sections?

      4:24PM 6  A.  Yes.  It's a diagramatic cross-section through this

      4:24PM 7  dressing.  And it's actually cut a little bit further over

      4:24PM 8  each time so that you can see each of the layers of the

      4:24PM 9  dressing.

      4:24PM10  Q.  Okay.  Now, are you going to walk us through the

      4:24PM11  description that's contained in this article with this

      4:24PM12  demonstration?

      4:24PM13  A.  Yes.  That's the plan.

      4:24PM14  Q.  And you're going to do that in comparison to figure 1?

      4:24PM15  A.  Yes.

      4:24PM16  Q.  And there is a legend at the bottom of the drawing that

      4:25PM17  describes this system.  Are you going to use that legend to

      4:25PM18  then indicate the various things that you're doing?

      4:25PM19  A.  Yes, I am.

      4:25PM20  Q.  Okay.  And at the end of all of this will you be comparing

      4:25PM21  the Johnson article to certain of the claims of the '081

      4:25PM22  patent?

      4:25PM23  A.  Yes, I will.

      4:25PM24  Q.  Okay.  Are we now set up to do this demonstration?

      4:25PM25  A.  I believe so.
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      4:25PM 1  Q.  Okay.  Would you --

      4:25PM 2            MR. PARTRIDGE:  Your Honor, may she --

      4:25PM 3            THE COURT:  Sure.  Absolutely.  Now, the main thing,

      4:25PM 4  Doctor, is to really speak loudly.  Have you got a mike set

      4:25PM 5  up?

      4:25PM 6            THE WITNESS:  I think the microphone is much better

      4:25PM 7  this time.

      4:25PM 8            THE COURT:  What an amazing contraption.

      4:25PM 9            THE WITNESS:  Nothing duct tape can't do.  So I

      4:25PM10  think this one you can hear me?

      4:25PM11            THE COURT:  A little bit higher, closer to you.

      4:25PM12            THE WITNESS:  Yeah.  We're trying to figure out how

      4:25PM13  to do it as I bend over and stand up.

      4:25PM14            THE COURT:  Okay.

      4:25PM15            MR. PARTRIDGE:  Try that.

      4:25PM16            THE WITNESS:  Okay.  How about now?  Can you hear

      4:25PM17  me?  Excellent.  Is that okay for you?

      4:26PM18            THE COURT:  That's perfect.  Yes, sir.  Yes, ma'am.

      4:26PM19  Yes, ma'am.

      4:26PM20  BY MR. PARTRIDGE:

      4:26PM21  Q.  Okay.  Now, let's begin with slide 96.  Is that a good

      4:26PM22  place to -- oh, you first have the --

      4:26PM23  A.  Let me tell you what I have here.

      4:26PM24  Q.  Okay.  Great.  Do that.

      4:26PM25  A.  What I have is a torso.  And what we've created is a wound
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      4:26PM 1  on his back.  This actually was a wound that had fully

      4:26PM 2  granulated.  And you can see the granulation underneath the

      4:26PM 3  skin graft, which is kind of the red area.  And this is a

      4:26PM 4  wound that's ready to be closed using a skin graft.  So this

      4:26PM 5  whitish stuff on top is the skin graft.  And Dr. Johnson talks

      4:26PM 6  about, well, the skin graft is already on.  Now, how are we

      4:26PM 7  going to keep it on?

      4:26PM 8            So this is a skin graft.  And just to give you an

      4:26PM 9  idea of where the skin grafts come from, in order to cover

      4:26PM10  this area with skin, you could just let it -- let the skin

      4:26PM11  cells, the epithelial cells migrate across.  But it would take

      4:27PM12  a long time.  So a good way to get the wound closed and

      4:27PM13  finished sooner is to take skin from somewhere else on the

      4:27PM14  body and put it over this open wound.  The wound isn't done

      4:27PM15  healing yet, but it's a lot closer, and it only takes a little

      4:27PM16  time.  Normally they take this piece of skin from, say, the

      4:27PM17  thigh, and it's called a donor site, where they take the skin

      4:27PM18  from.

      4:27PM19            And there's two ways that you can do a skin graft.

      4:27PM20  One is you can take the skin and just move it over.  And you

      4:27PM21  do that if you're worried about the cosmetic appearance.  If

      4:27PM22  you're doing a skin graft on the face, you want it to look

      4:27PM23  like normal skin, you take skin from nearby and you put it on

      4:27PM24  and it heals in nicely.

      4:27PM25            But most of the time -- for example, this person is
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      4:27PM 1  getting it on their back.  They don't care so much about

      4:27PM 2  scarring, but they'd like to have a smaller wound to heal on

      4:27PM 3  their thigh.  So what you can do is you can take a smaller

      4:27PM 4  piece of skin than you need to cover, and then you actually

      4:27PM 5  put it through kind of a washboard -- you know the old

      4:27PM 6  things -- the ringer, a ringer, that's got little spikes on

      4:27PM 7  it.  And that spreads it out and puts some little holes in it

      4:28PM 8  and turns it into a mesh.

      4:28PM 9            So if you see this here, you can see there's some

      4:28PM10  little holes, and you can see the granulation tissue between

      4:28PM11  it.  So this is still really not a completely closed wound.

      4:28PM12  Q.  Is it -- it is a wound?

      4:28PM13  A.  It's absolutely a wound.

      4:28PM14  Q.  Okay.  And it is a wound as to which some treatment needs

      4:28PM15  to now be applied?

      4:28PM16  A.  That is correct.  You want this skin graft to -- it needs

      4:28PM17  to stick.  Somehow you have to get it to stick long enough for

      4:28PM18  a healed connection to be made between the skin and the tissue

      4:28PM19  underneath it.  And in the meshed wound -- the meshed skin

      4:28PM20  graft case, you also need some skin cells to grow into the

      4:28PM21  little holes between the mesh.

      4:28PM22  Q.  Okay.  Are we ready to walk through the figure and explain

      4:28PM23  it step by step?

      4:28PM24  A.  Yes, we are.

      4:28PM25  Q.  Okay.  Let's put up slide 96.
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      4:28PM 1  A.  Okay.  And I have to tell you, I don't have it on my

      4:28PM 2  screen.  So I'm looking at it on that screen.  I'll do my best

      4:28PM 3  to see what it says.  That first slide --

      4:29PM 4  Q.  You know what I could do, Dr. Hopf --

      4:29PM 5  A.  No.  I can -- well, I can see it fine.  I think I know

      4:29PM 6  what they say.  So we're okay.

      4:29PM 7  Q.  I know you're worried that I will lose my place, but let

      4:29PM 8  me give you -- let me give you one that may help you a little

      4:29PM 9  bit.

      4:29PM10  A.  Perfect.  Can we go back one?  Thank you.  So now what

      4:29PM11  I've done, is we've taken that picture we had all the

      4:29PM12  cutaways, and I've peeled away all the layers.  And now I'm

      4:29PM13  going to show you, as I put it on, putting on the layers back

      4:29PM14  into that diagram.

      4:29PM15            So this is having no dressing on it.  So that slide

      4:29PM16  now shows you in the diagram exactly the way it is here.  It's

      4:29PM17  a skin graft that's been applied, and there's some stitches on

      4:29PM18  it.  And if you look at the original diagram in the article,

      4:29PM19  which --

      4:29PM20  Q.  Should we pull up slide 96?

      4:29PM21  A.  Put up slide 96 at the same time.

      4:30PM22  Q.  Right.  And show that -- yes?

      4:30PM23  A.  No.  Can you pull up -- my slide 95 has a picture of the

      4:30PM24  article on it.  Somehow the one you're showing -- I don't know

      4:30PM25  what happened.  Okay.  So we're going to the small one.  We
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      4:30PM 1  just hit that?

      4:30PM 2  Q.  Yes, we just get the small one.

      4:30PM 3  A.  Fine.  So let me show this for one minute, and I'll go to

      4:30PM 4  my demonstration.  And this is just to show if you look on the

      4:30PM 5  figure from the book, on the right-hand side you can see just

      4:30PM 6  the edge of that skin graft.  And now I've made it into the

      4:30PM 7  whole skin graft as a wound in that figure.

      4:30PM 8  Q.  Okay.  So what you've done is to take the drawing and

      4:30PM 9  remove the dressing so that you can see what the original skin

      4:30PM10  graft looked like.  And that's -- is that what we're now

      4:30PM11  looking at on the model that's on the table?

      4:31PM12  A.  That is correct.  So now, let's go back to the model with

      4:31PM13  the picture in picture.  Now what I'm going to do is show you

      4:31PM14  the first layer.

      4:31PM15            So one of the problems that you can have with the

      4:31PM16  skin graft is that there's some leakage of fluid around it, or

      4:31PM17  through it.  And so if you just put gauze on top of it, it

      4:31PM18  would stick.  So Dr. Johnson didn't want it to stick.  So the

      4:31PM19  first layer he put on was antibiotic impregnated gauze.

      4:31PM20  Q.  And would you demonstrate that for us, please?

      4:31PM21  A.  Certainly.  So here I have my antibiotic ointment.  And

      4:31PM22  here I have my -- what he teaches is fine mesh gauze, and my

      4:31PM23  pair of scissors.  And he wants me to impregnate the gauze

      4:31PM24  with antibiotics in order to minimize the appearance of the

      4:31PM25  graft to the dressing.  So I'm going to take this gauze, and
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      4:31PM 1  it's bigger than I need for the wound.  So I'm going to cut it

      4:32PM 2  to about the size of the wound.  We don't want it too much

      4:32PM 3  bigger.  It's going to be hard to make a seal.  But I do want

      4:32PM 4  it to cover the wound.  And yes, these are the quality of

      4:32PM 5  scissors I get to work with at work, too.

      4:32PM 6            There we go.  That's a little bit big.  We're

      4:32PM 7  getting close.

      4:32PM 8            Okay.  So we talked -- we've heard about impregnated

      4:32PM 9  gauze before.  And you can purchase Aquaphor gauze or other

      4:32PM10  kinds of impregnated gauze.  But you can also make it

      4:32PM11  yourself.  You take gauze.  You take an ointment, and you put

      4:32PM12  them together.  So that's what I'm going to do now.

      4:32PM13            So I take a squirt of it.  I put it on my gauze and

      4:32PM14  mush it together.  And I have antibiotic ointment impregnated

      4:33PM15  gauze.  Nice and easy to do.

      4:33PM16            And I'm going to place that on the wound, as he

      4:33PM17  suggests in the article.  I'm going to use my towel to get the

      4:33PM18  extra ointment off.  The advantage of using the prepackaged

      4:33PM19  impregnated gauze is there's less of a stickiness problem.

      4:33PM20  I'm going to hang onto this.  I'll probably get sticky again.

      4:33PM21            Okay.  That is the first step.  If you look at the

      4:33PM22  slide that's now up on your screen, that shows the impregnated

      4:33PM23  gauze that's covering this skin graft.  And it covers all the

      4:33PM24  way around the edge of it so that no part of the skin graft

      4:33PM25  sticks and gets pulled off.
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      4:33PM 1  Q.  Okay.  What's the next step?  And should we first show the

      4:33PM 2  slide in its full form on the screen?

      4:33PM 3  A.  That's be great.

      4:33PM 4  Q.  Okay.  Let's do that.  And we would be at slide 97?  Is

      4:33PM 5  that the right one?

      4:34PM 6  A.  I think so.

      4:34PM 7  Q.  Yes, it is.

      4:34PM 8  A.  Yes.  That shows the -- no.  I think that's one too many.

      4:34PM 9  I think we want to go to slide 96.

      4:34PM10  Q.  96.

      4:34PM11  A.  So that's slide 96 so that shows there's the cutaway.

      4:34PM12  There's just the piece of the wound.  And then -- but there is

      4:34PM13  this impregnated antibiotic ointment gauze sitting on top of

      4:34PM14  it, the black part that's covering it.  That's that

      4:34PM15  intermediate level to keep it from sticking.

      4:34PM16  Q.  Okay.  And then we go to the next step.  Should we show

      4:34PM17  slide 97 first?

      4:34PM18  A.  Sure.

      4:34PM19  Q.  Let's go to slide 97, which, again, shows figure 1 and the

      4:34PM20  next step of the process.

      4:34PM21  A.  Correct.

      4:34PM22  Q.  Okay.  Can you describe that first?

      4:34PM23  A.  Here we go.  So now, Dr. Johnson teaches that you want to

      4:34PM24  put dry gauze dressing on either side of the suction drain.

      4:34PM25  So we're going to put a layer of gauze underneath the suction
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      4:34PM 1  drain and a layer on top of the suction drain, as you've seen

      4:34PM 2  before in Dr. Chariker and Dr. Jeter's work.

      4:34PM 3  Q.  Would you demonstrate that?

      4:34PM 4  A.  I will demonstrate that.  And that's the green layer.  The

      4:35PM 5  first layer is the green layer.

      4:35PM 6  Q.  Okay.  Should we show your hands again as you're about to

      4:35PM 7  perform this?

      4:35PM 8  A.  Sure.  So here is gauze.  I don't know how much gauze

      4:35PM 9  you've actually seen.  And I'm going to unfold it because I

      4:35PM10  think there's a wound care nurse in the building.  And if she

      4:35PM11  saw me using gauze without unfolding it, I'd be in major

      4:35PM12  trouble.

      4:35PM13  Q.  She is acknowledging that in the back row.

      4:35PM14  A.  So you can report to everyone I know that, yes, I

      4:35PM15  unfluffed the gauze.  So the gauze is now opened.  And one

      4:35PM16  thing you might want to notice is how big it gets when you

      4:35PM17  open it.

      4:35PM18  Q.  Let me ask you that because the issue of unfluffing gauze

      4:35PM19  has actually come up.  Why this business about always

      4:35PM20  unfluffing gauze?

      4:35PM21  A.  If you look at gauze like this, it doesn't have much

      4:35PM22  absorptive capacity because all the pores are kind of sitting

      4:35PM23  on each other.  And if you put it on a wound, it just sits

      4:35PM24  there flat.  If you fluff it up, it's got much more capacity,

      4:35PM25  better pores and a better capacity to absorb some things.
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      4:35PM 1  Q.  Okay.  What is the next step then?

      4:35PM 2  A.  So I'm going to place this over that impregnated gauze to

      4:36PM 3  cover that.  There we go.

      4:36PM 4  Q.  And the next step?

      4:36PM 5  A.  That's my layer of dry gauze.  Now, if you want to go on,

      4:36PM 6  I think --

      4:36PM 7  Q.  Let's go to slide 98, which is, again, another picture of

      4:36PM 8  figure 1.

      4:36PM 9  A.  Right.  So now I have the first layer of dry gauze.  And

      4:36PM10  now I'm going to put the drain in between.  And, again, this

      4:36PM11  is a familiar drain.  It's the Jackson-Pratt drain that he

      4:36PM12  teaches.  So I'll get my drain.  And I don't know if you've

      4:36PM13  actually gotten a chance to see a Jackson-Pratt drain in

      4:36PM14  reality, but here it is.  Here's the tube that hooks up to the

      4:36PM15  suction.  And here's the flat end that has all the holes in

      4:36PM16  it.  And you can see a hole end on.  I don't know if the

      4:36PM17  camera can see it.  But I think you guys can see it from here.

      4:36PM18  And you can see all the fenestrations.  And you can see that

      4:36PM19  the hole goes all the way through.

      4:36PM20            Now, he also teaches you have to trim this.  If I

      4:37PM21  put it here, I'd have a heck of a time getting a seal.  So I'm

      4:37PM22  going to make it smaller.  I'm going to make it the size of

      4:37PM23  the wound.  So I kind of go here and take a look at where it's

      4:37PM24  going to be.  I give it a cut.  So I've still got the

      4:37PM25  fenestrations.  And you'll see that the hole goes all the way
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      4:37PM 1  up to the end, so I've still got a hole in the end of the tube

      4:37PM 2  as well.  So there's lots of places for air and fluid to flow

      4:37PM 3  through this tube and come out this tubing here.

      4:37PM 4  Q.  So what do you do with it?

      4:37PM 5  A.  So I'm going to lay that on the wound, like that.  Or

      4:37PM 6  excuse me.  I'm going to lay it on the gauze on the screen

      4:37PM 7  like that.

      4:37PM 8  Q.  Okay.  And what is the next step?  And should we go back

      4:37PM 9  to -- well, let's do that.  You going to tape it down first?

      4:37PM10  A.  No.

      4:37PM11  Q.  You're happy with it the way it is.

      4:37PM12  A.  The seal is going to hold it down.

      4:37PM13  Q.  Okay.  Let's go to slide 99, then.

      4:37PM14  A.  So now I'm about to put on the second layer of gauze.  So

      4:37PM15  we've got kind of a gauze sandwich.  There's the -- or maybe,

      4:37PM16  I guess, you'd call it by what's inside it.  It's a drain

      4:38PM17  sandwich.  There's gauze screen on one side, and gauze screen

      4:38PM18  on the other.  And there's the drain in the middle of them.

      4:38PM19            So I'm going to take my second piece of gauze, open

      4:38PM20  it and fluff it.  And I cover it up.  So now we've achieved

      4:38PM21  the same thing as in that slide.  So now I've got most of the

      4:38PM22  components of this put together.  And what I have to add is

      4:38PM23  the seal.

      4:38PM24  Q.  Okay.  Let's go to the next slide, slide 100.  And is this

      4:38PM25  now showing the next step in the process?
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      4:38PM 1  A.  That is correct.  So the yellow portion there is the -- is

      4:38PM 2  the seal.  It's a flexible polymer sheet with adhesive on one

      4:38PM 3  side.  And Dr. Johnson teaches that you specifically need to

      4:38PM 4  make, again, a mesentery, a little tether around the tubing so

      4:39PM 5  that you don't --

      4:39PM 6  Q.  A mesentery is?

      4:39PM 7  A.  Mesentery is sort of a piece of tissue, or in this case a

      4:39PM 8  piece of plastic that holds something on a tether so that it

      4:39PM 9  can move freely and isn't tied directly down to the skin.

      4:39PM10  Q.  Okay.

      4:39PM11  A.  So here's Tegaderm.  Again, I don't know how much chance

      4:39PM12  you've had to see Tegaderm.  It's got sort of a cardboard

      4:39PM13  stiffening on it.  It's actually a fabulous design for putting

      4:39PM14  it on.  So you have to take the cardboard stiffening off.  And

      4:39PM15  now you can see the clear plastic.

      4:39PM16  Q.  Now, let me ask you a question.  The article talks about

      4:39PM17  the use of an occlusive dressing, correct?

      4:39PM18  A.  That is correct.

      4:39PM19  Q.  Now, Tegaderm had not been developed at this point in

      4:39PM20  time.

      4:39PM21  A.  I think this is 1984.

      4:39PM22  Q.  The article is 19 --

      4:39PM23  A.  It's 1984.

      4:39PM24  Q.  1984.  Okay.  You're right.  I'm mixing this up for the

      4:39PM25  next one.
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      4:39PM 1  A.  He doesn't specify which occlusive dressing he uses, but

      4:39PM 2  the ones that were available were Opsite and Tegaderm, and

      4:40PM 3  there may have been a couple of others.  But it's very likely

      4:40PM 4  that he used, in fact, Tegaderm.  And in any case it's a

      4:40PM 5  flexible --

      4:40PM 6  Q.  Occlusive dressing.

      4:40PM 7  A.  -- polymer occlusive dressing.

      4:40PM 8  Q.  Great.  Would you demonstrate then what happens next?

      4:40PM 9  A.  Sure.  So now, I'm going to place it over this gauze.  And

      4:40PM10  I think I'm going to end up -- you need to have a margin

      4:40PM11  around it where you get to sticking.  I'm probably going to

      4:40PM12  need to use my second piece of Tegaderm.  And when I get down

      4:40PM13  to the end, I'm going to put that mesentery around this tube

      4:40PM14  so I get a good seal on the skin.  And I'm going to peel this

      4:40PM15  little piece of stiffening off.  And I will put my extra piece

      4:40PM16  of -- normally I don't get somebody to clean up after me.

      4:40PM17  That's great.  So here's my second piece of the clear film

      4:41PM18  dressing.  And I'm going to put it on just because over here I

      4:41PM19  can tell I don't quite have a seal over this skin graft.

      4:41PM20            So now I'm going to place this on the wound and make

      4:41PM21  sure it's attached there.  And we'll put it around there and

      4:41PM22  make sure we've got a good seal.  And I've got to find a place

      4:41PM23  to pull this off.  Somehow I've lost -- there we go.  It's a

      4:41PM24  very sticky piece of Tegaderm.

      4:41PM25  Q.  I think our nurse is watching with great interest.
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      4:41PM 1  A.  She says, don't let those doctors touch those wounds.

      4:41PM 2  Okay.  We'll leave it like that, hope we have a nice seal

      4:41PM 3  there.  Okay.

      4:41PM 4  Q.  Great.  What happens next?

      4:41PM 5  A.  So now we have the dressing all in place, but we haven't

      4:42PM 6  applied the negative pressure yet.  So the next step is to

      4:42PM 7  hook it up to negative pressure.  So I'm going to go over here

      4:42PM 8  to my wall suction and make sure I've got that all set up

      4:42PM 9  before I start.

      4:42PM10  Q.  And the Johnson article talks about the use of either wall

      4:42PM11  suction or a self-contained suction drum; is that correct?

      4:42PM12  A.  That's correct.  Either wall suction or self-contained

      4:42PM13  suction.  So here's the standard hospital wall suction.  So

      4:42PM14  this is most likely what they were using.  This is basically

      4:42PM15  wall suction everybody uses.

      4:42PM16            So just to demonstrate, we've got it hooked up.

      4:42PM17  Here's the regulator, the tubing that goes to the canister,

      4:42PM18  the tubing that comes from the canister.  And you can see,

      4:42PM19  actually, if I put my thumb on it, I can get a little bit of

      4:42PM20  pressure.  And what I'm going to do is use the regulator to

      4:42PM21  adjust the pressure to get it to about the right level before

      4:42PM22  I attach it so I don't put it on too high a level.  I don't

      4:42PM23  know if I can do this and talk into the microphone at the same

      4:42PM24  time, but I'll try.

      4:42PM25            So now I'm going to use this to adjust the pressure.
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      4:43PM 1  You can see it's easy to adjust pressure.  I'm going to go to

      4:43PM 2  around 60, 70, 80 millimeters of mercury.  So now I have it.

      4:43PM 3  I think it's 70 there.  I'm going to let go.  It's going to

      4:43PM 4  lose the suction.  But now I'm going to connect it up here.

      4:43PM 5  And I can do this a couple of times, but since you're probably

      4:43PM 6  going to be watching me connecting this, what I want you to do

      4:43PM 7  is also watch this wound and see what happens to this

      4:43PM 8  dressing.

      4:43PM 9            So did you -- I don't know if you saw it, so I'll

      4:43PM10  take it apart.  I have a leak, so I need one more piece of

      4:43PM11  Tegaderm to seal my leak.

      4:43PM12  Q.  And this is the kind of thing that can happen when you're

      4:43PM13  dressing a wound?

      4:43PM14  A.  That is correct.  I think that this -- the leak is down

      4:43PM15  here by the tube.  That's where it normally is.  It's kind of

      4:43PM16  a giant piece of Tegaderm, but I'll make it work.

      4:44PM17            This film dressing is nice.  You can cut it for the

      4:44PM18  size you need.  I will see if I can get this mesentery to be

      4:44PM19  more -- okay.  Let's try it now.  I've got about 60, 70

      4:44PM20  millimeters of mercury.  And hook it up.  So it's not as

      4:44PM21  dramatic as on the big wound because there's not any depth for

      4:44PM22  it to go in.  But you should be able to see -- oh, I see my

      4:45PM23  leak.  I see my leak.  There's my piece.  It's actually not

      4:45PM24  where you expect it.  It's at the top.

      4:45PM25  Q.  Well, this fellow is fairly rigid in his -- in his frame,
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      4:45PM 1  I think.  That may be part of the problem.

      4:45PM 2  A.  And this is actually -- I think Dr. Jeter talked about

      4:45PM 3  this being sometimes a challenge, getting things to seal.

      4:45PM 4            Okay.  Now, here we go.  It's nice it demonstrates

      4:45PM 5  what they show.  If you don't get a seal, you know it

      4:45PM 6  because --

      4:45PM 7  Q.  I was just thinking it's nice that he doesn't have any

      4:45PM 8  hair on his back, I think.

      4:45PM 9  A.  Yes, it is.  Shaving wouldn't be a bad idea.  Okay.  So

      4:45PM10  now I'm going to hook it down, and you'll see the suction

      4:45PM11  sucked down.  And you can see it's firm.  It's solid.  Take

      4:45PM12  that off now.  It's really attached to the patient, and it

      4:45PM13  keeps the graft from sliding around so it allows it to create

      4:46PM14  these connections, and it creates this counteracting force

      4:46PM15  against the graft to help it not have overgrowth of

      4:46PM16  granulation tissue through those holes, and just in order to

      4:46PM17  create a nice healing environment.

      4:46PM18            And just so you can see it really did get suction

      4:46PM19  that time, we'll take it apart.  You can see it pooch out

      4:46PM20  again.  Then we'll put it together, and then you can see it go

      4:46PM21  down with suction.

      4:46PM22  Q.  Okay.  Thank you very much, Dr. Hopf.  Would you take your

      4:46PM23  seat again?

      4:46PM24  A.  I'd be delighted.

      4:46PM25  Q.  What is your analysis of this piece of prior art, the
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      4:46PM 1  Johnson article, with respect to the claims that have been

      4:46PM 2  asserted in this case?

      4:46PM 3  A.  Dr. Johnson article teaches the claims of the '081 patent.

      4:46PM 4  Q.  Except for that one that we're going to address later; is

      4:47PM 5  that right?

      4:47PM 6  A.  That is correct.

      4:47PM 7  Q.  There's one dependent claim that's an outlier.  And we'll

      4:47PM 8  get to later.

      4:47PM 9            Okay.  Have you prepared a chart that illustrates

      4:47PM10  your view about this?

      4:47PM11  A.  I have.

      4:47PM12  Q.  Here we go.  Now, would you walk through this with us?

      4:47PM13  First, referring, again, to your backbone chart, is there a

      4:47PM14  vacuum source?

      4:47PM15  A.  Yes, there is.  As required in independent claims 1, 27

      4:47PM16  and 54, Dr. Johnson's article anticipates the vacuum source.

      4:47PM17  Q.  And the vacuum source is what?

      4:47PM18  A.  Wall suction.

      4:47PM19  Q.  Okay.  And is there a seal over the wound to maintain

      4:47PM20  negative pressure?

      4:47PM21  A.  Yes, there is.  And the seal in this case is the flexible

      4:47PM22  polymer sheet with the adhesive backing.

      4:47PM23  Q.  Okay.  And is there a screen at the wound within the seal

      4:47PM24  to prevent tissue overgrowth in the wound?

      4:47PM25  A.  And, again, Dr. Johnson anticipates this claim with the
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      4:47PM 1  combination of the antibiotic impregnated gauze and the two

      4:48PM 2  layers of gauze around the drain.

      4:48PM 3  Q.  Okay.  And going back to the specifics as to the vacuum

      4:48PM 4  source, claim 1, the .1 to .99 negative pressure, does it

      4:48PM 5  teach that?

      4:48PM 6  A.  Yes, it does.  He uses wall suction, which has that --

      4:48PM 7  which is well within that range of therapy.

      4:48PM 8  Q.  And with respect to operating cyclically, does Dr.

      4:48PM 9  Johnson's article teach that?

      4:48PM10  A.  Yes.  He uses the wall suction device which has the

      4:48PM11  capacity to do either intermittent or continuous suction.

      4:48PM12  Q.  And with respect to a pore size sufficiently large, in

      4:48PM13  claim 54, does he teach that?

      4:48PM14  A.  Again, Dr. Johnson anticipates claim 54, which is the

      4:48PM15  gauze, which has a pore size sufficiently large to prevent

      4:48PM16  overgrowth.

      4:48PM17  Q.  Now, have you analyzed the dependent claims as well?

      4:48PM18  A.  Yes, I have.

      4:48PM19  Q.  And we have a slide on that as well.  What about claims 3

      4:48PM20  -- dependent claims 3, 31 and 56?

      4:48PM21  A.  So in claims 3, 31 and 56 the requirement is a flat,

      4:48PM22  porous, semirigid screen.  And once again, with the gauze

      4:49PM23  layers, and particularly with the gauze layers under negative

      4:49PM24  pressure, you have a semirigid screen.  The gauze is clearly

      4:49PM25  both flat and porous.
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      4:49PM 1  Q.  Okay.  And with respect to dependent claims 5, 33 and 58?

      4:49PM 2  A.  Dr. Johnson anticipates these claims as well, with the

      4:49PM 3  flexible polymer sheet that has adhesive on the surface, which

      4:49PM 4  is the Tegaderm that I used, or whatever polymer sheet he --

      4:49PM 5  anyone would do.

      4:49PM 6  Q.  Okay.  And what about the vacuum source limitations the at

      4:49PM 7  least .1 pounds of suction in claims 8, 36 and 61?

      4:49PM 8  A.  So the vacuum source, again, is wall -- again, is wall

      4:49PM 9  suction, which delivers suction well above the .1 -- the at

      4:49PM10  least .1 pounds of suction, which is required.

      4:49PM11  Q.  And turning to dependent claims 11, 12, 64, 65 and 66, do

      4:49PM12  you find those taught in Johnson?

      4:50PM13  A.  Yes.  Claims 11, 12, 64, 65 and 66 teach -- some of them

      4:50PM14  teach continuous, and some of them teach cyclic application of

      4:50PM15  the vacuum.  Again, his source of vacuum is the wall suction,

      4:50PM16  which has both a continuous and an intermittent setting.

      4:50PM17  Q.  Okay.  And lastly, with respect to claim 13, does Dr.

      4:50PM18  Johnson teach that?

      4:50PM19  A.  Dr. Johnson anticipates claim 13, which is suction

      4:50PM20  delivered between .3 and .99 atmospheres or 228 millimeters of

      4:50PM21  mercury to 752 millimeters of mercury.  And these are achieved

      4:50PM22  on a wall -- pressures in that range can be achieved on our

      4:50PM23  wall suction.

      4:50PM24  Q.  Very well.

      4:50PM25            MR. PARTRIDGE:  Your Honor, we're about to switch to
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      4:50PM 1  a new article.  I could cover it, or I could wait until Monday

      4:50PM 2  morning.  I'm happy to do it either way.

      4:50PM 3            THE COURT:  I know you are.  You know, we've all

      4:50PM 4  worked very hard this week, and I think it's -- and I'm

      4:51PM 5  somewhat encouraged that we're going to be able to make good

      4:51PM 6  progress next week.

      4:51PM 7            MR. PARTRIDGE:  It will go much faster now that

      4:51PM 8  we've covered all of the descriptions of all the prior art

      4:51PM 9  except for one.  I think it will go pretty quickly through the

      4:51PM10  rest of this.

      4:51PM11            THE COURT:  Okay.  Then I think we ought to go home

      4:51PM12  for the weekend.

      4:51PM13            So, ladies and gentlemen, thank you so much.  We'll

      4:51PM14  start up at 9:00 Monday, at 9:00 Monday.  It will be such a

      4:51PM15  pleasure to see you at that time.  All rise for the jury.  And

      4:51PM16  Mr. Ramirez, if you'll do us these honors.

      4:51PM17       (Jury leaves courtroom)

      4:51PM18            THE COURT:  Well, Doctor, we apologize about the

      4:51PM19  vacation problems.

      4:51PM20            THE WITNESS:  That's okay.

      4:52PM21            THE COURT:  Okay.  Well, thank you very much.  Go

      4:52PM22  get everybody organized.

      4:52PM23            THE WITNESS:  That's right.

      4:52PM24            THE COURT:  Okay.  Remember now, Monday night Kerry

      4:52PM25  and David are meeting with your teams --
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      4:52PM 1            MR. PARTRIDGE:  Yes.

      4:52PM 2            THE COURT:  -- to look over your instructions.  And

      4:52PM 3  your idea Mr. Partridge, about the two claims --

      4:52PM 4            MR. PARTRIDGE:  Yes.

      4:52PM 5            THE COURT:  -- side by side would be good.  I just

      4:52PM 6  want this to be conversational, sit down and talk.  The law

      4:52PM 7  clerks will make a bunch of notes.  They're going to do

      4:52PM 8  research.  Then we're going to sit down and talk.  And we'll

      4:52PM 9  probably talk Wednesday night or -- I hope Wednesday night,

      4:52PM10  about it.

      4:52PM11            MR. PARTRIDGE:  Very good.  Thank you.

      4:52PM12            THE COURT:  Anything else?

      4:52PM13            MR. SADLER:  Did you anticipate probably we'll need

      4:52PM14  to set aside a few minutes Friday for us to renew our motions

      4:52PM15  for the record?

      4:52PM16            THE COURT:  Yes.  Yes.  I would anticipate that

      4:52PM17  would be necessary.  And I think you've already done some good

      4:52PM18  briefing between Medela and KCI.

      4:52PM19            MR. SADLER:  One new issue is punitive damages.  And

      4:52PM20  I know you spoke to Mr. Macon about him briefing that.  And we

      4:52PM21  didn't bring that motion, but we are at the end of the case.

      4:53PM22            THE COURT:  Okay.  I'd like to see your briefing on

      4:53PM23  that.

      4:53PM24            MR. SADLER:  Yes.

      4:53PM25            MR. MACON:  Do you want me to go ahead and respond
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      4:53PM 1  to theirs?

      4:53PM 2            THE COURT:  Yes.  If you'll go ahead and respond to

      4:53PM 3  theirs just so we can be thinking about it.  And I'd say

      4:53PM 4  Tuesday -- sometime Tuesday will be fine, Mr. Macon.

      4:53PM 5            MR. MACON:  And the two issues that -- I want to

      4:53PM 6  respond to all of it.  But two issues I'm going to focus on is

      4:53PM 7  personal liability of Mr. Weston and punitive damages?

      4:53PM 8            THE COURT:  Absolutely.  I need you to focus on

      4:53PM 9  those two issues.  Okay.  Thank y'all so much.  Go have a nice

      4:53PM10  weekend.  See you Monday morning.

      4:53PM11       (Overnight recess)
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     08:38AM  1       (July 11, 2006.)

     08:53AM  2            THE COURT:  The jury should be here shortly.  I want

     08:53AM  3   to take up one thing just to make sure that my -- we were

     08:53AM  4   straight on my last ruling.  Who is Dr. Hopf's mentor?

     08:53AM  5            MR. MACON:  Hunt.

     08:53AM  6            MR. PARTRIDGE:  Dr. Hunt.

     08:54AM  7            MR. SADLER:  Hunt.

     08:54AM  8            THE COURT:  Okay.  Let's just -- Let me just have an

     08:54AM  9   in limine motion, anybody wants to ask any questions about

     08:54AM 10   Dr. Hunt, Dr. Hunt's deposition --

     08:54AM 11            MR. PARTRIDGE:  So moved.

     08:54AM 12            MR. MACON:  Agreed.

     08:54AM 13            THE COURT:  -- you've got to approach me first.  Is

     08:54AM 14   there anything the lawyers want to the take up?

     08:54AM 15            MR. SADLER:  At some point we have to talk about

     08:54AM 16   exhibit objections for Orgill.  There are 12 exhibits that fit

     08:54AM 17   in about four categories.  We thought Mr. Powers would be here

     08:54AM 18   to do that.  We can do it at the break or at noon.

     08:54AM 19            MR. MACON:  Why don't we do it at noon so I can have

     08:54AM 20   Ms. Gulde over here.

     08:54AM 21            THE COURT:  Noon will be fine.

     08:54AM 22            MR. SADLER:  Noon will be fine.

     08:54AM 23            THE COURT:  Noon will be fine.

     08:54AM 24            MR. SADLER:  The only other thing, we didn't really

     08:54AM 25   talk about a specific time tonight that we're going to argue
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     08:54AM  1   the Tumey.  We've got four pieces of Mr. Tumey's deposition

     08:54AM  2   that we do want to play.

     08:54AM  3            THE COURT:  Well, when we -- when we finish tonight

     08:54AM  4   with the jury --

     08:54AM  5            MR. SADLER:  Just immediately right after.

     08:54AM  6            THE COURT:  And we'll also argue the motion to strike

     08:55AM  7   that has been brought up by BlueSky.  We'll do those two

     08:55AM  8   motions and there was --

     08:55AM  9            MR. MACON:  You asked us to -- you asked us to brief.

     08:55AM 10            THE COURT:  Right.

     08:55AM 11            MR. MACON:  You asked us to brief two issues of

     08:55AM 12   BlueSky.  Personal liability and punitive.  I don't know --

     08:55AM 13   You've already ruled.

     08:55AM 14            THE COURT:  If you don't have it yet --

     08:55AM 15            MR. MACON:  We'll have something by the end of the

     08:55AM 16   day.

     08:55AM 17            THE COURT:  We don't have to argue those things until

     08:55AM 18   later.

     08:55AM 19            MR. MACON:  I think we're going to argue them

     08:55AM 20   probably on Friday anyway.

     08:55AM 21            MR. SADLER:  Because we're going to be bringing a

     08:55AM 22   motion on the punitive damages which we hadn't done before.

     08:55AM 23            THE COURT:  Right.  We won't argue those -- after --

     08:55AM 24   Now, Dr. Orgill will be your last witness.  Correct?

     08:55AM 25            MR. MACON:  Yes.  He will -- subject one to rebuttal
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     08:55AM  1   --

     08:55AM  2            THE COURT:  Sure.

     08:55AM  3            MR. MACON:  -- and, two, we've got -- we were just --

     08:55AM  4   Mr. Partridge was just telling me, you're not going to put on

     08:55AM  5   Tintle at all.

     08:55AM  6            MR. PARTRIDGE:  We're trying to avoid having a

     08:55AM  7   lengthy night tonight, Your Honor.  We've been talking about

     08:55AM  8   this.  I told Mr. Macon this morning we're not going to call

     08:55AM  9   one of the witnesses by deposition.  We are satisfied with the

     08:55AM 10   record so far and that will save us about an hour or so I

     08:55AM 11   think this morning.  What I asked Mr. Macon to do after we put

     08:56AM 12   on Dr. Pizziconi is get his written deposition, his written

     08:56AM 13   questions out of the way so that his case is then complete as

     08:56AM 14   soon as Dr. Orgill leaves the stand.

     08:56AM 15            THE COURT:  Okay.

     08:56AM 16            MR. MACON:  And then that's -- that's the thing.  I

     08:56AM 17   -- I just have to see -- I think I -- I have to make sure I

     08:56AM 18   can get it done.  I don't think --

     08:56AM 19            THE COURT:  And then what we'll do, with Dr. Orgill,

     08:56AM 20   do you think we'll finish him today?

     08:56AM 21            MR. MACON:  No. The answer is I don't think we will

     08:56AM 22   finish him today.  Mr. Partridge and I were talking -- I don't

     08:56AM 23   think we will finish him today.

     08:56AM 24            MR. PARTRIDGE:  It sounds like Mr. Macon's direct

     08:56AM 25   will get us close to four or fivish.  I don't know if
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     08:56AM  1   Mr. McClanahan wants to -- Now, he has to leave -- Is he

     08:56AM  2   absolutely locked in tomorrow or if we don't finish in the

     08:56AM  3   morning --

     08:56AM  4            MR. MACON:  The way we have him set up, if it looks

     08:56AM  5   like we can't finish him in the morning, then I would request

     08:56AM  6   that we go as late as necessary.

     08:56AM  7            THE COURT:  Right.

     08:56AM  8            MR. PARTRIDGE:  My cross is probably only going to be

     08:57AM  9   two hours or less.  It won't go more than that is my guess.  I

     08:57AM 10   haven't heard the testimony.

     08:57AM 11            THE COURT:  We're going to go to 6:00 or 6:30 or so

     08:57AM 12   just to get as much of Dr. Orgill as we can out of the way.

     08:57AM 13            MR. MACON:  Okay.  That's fine.

     08:57AM 14            MR. McCLANAHAN:  To answer Mr. Partridge's question,

     08:57AM 15   I would like to cross Orgill and have Mr. Macon finish all of

     08:57AM 16   his case and rest before we start with our next witness.

     08:57AM 17            THE COURT:  That's fine.  Do you understand how --

     08:57AM 18   had you thought about how long you might need for Dr. Orgill?

     08:57AM 19            MR. McCLANAHAN:  Much less than Mr. -- I'm guessing

     08:57AM 20   less than an hour, maybe less than a half an hour.  I'm sure

     08:57AM 21   reading his deposition right now I can confirm all that.

     08:57AM 22            THE COURT:  And so I think that's what we all want to

     08:57AM 23   do.  We'll get the deposition by written questions in; we'll

     08:57AM 24   finish Dr. Orgill; we'll rest; we'll -- you guys can all then

     08:57AM 25   file your -- either file or state your Rule 50 motions just
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     08:58AM  1   because that will be the end of plaintiff's case, and then we

     08:58AM  2   will start up again and then I understand -- and then,

     08:58AM  3   Mr. McClanahan, you're going to start your case?  And you have

     08:58AM  4   four or five witnesses?

     08:58AM  5            MR. McCLANAHAN:  It looks like four right now.

     08:58AM  6            THE COURT:  Okay.

     08:58AM  7            MR. MACON:  And, Mr. McClanahan, how long do you

     08:58AM  8   think -- If we start at 1:30 on Wednesday, if your case

     08:58AM  9   started 1:30 on Wednesday, how long -- when do you think you

     08:58AM 10   will finish?

     08:58AM 11            MR. McCLANAHAN:  I can tell you more tomorrow because

     08:58AM 12   I'm meeting with three of them tonight.

     08:58AM 13            MR. MACON:  Okay.

     08:58AM 14            THE COURT:  If you start at 1:30 on Wednesday, is it

     08:58AM 15   your thought we might be able to finish by the end of

     08:58AM 16   Thursday?

     08:58AM 17            MR. McCLANAHAN:  Yes, sir.  Depending in part on how

     08:58AM 18   you're going to rule on some things that we want to talk about

     08:58AM 19   that depend upon -- that have to do with whether or not we

     08:58AM 20   need to finish our examination of Mr. Weston.  Recall during

     08:58AM 21   Mr. Macon's case he called Mr. Weston, spent about four hours

     08:58AM 22   with him.  You interrupted my direct so that he could do some

     08:58AM 23   other stuff that he had time constraints on.

     08:58AM 24            MR. MACON:  Correct.

     08:58AM 25            MR. McCLANAHAN:  And I've got about an hour left of
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     08:59AM  1   that part of the direct.  I may not need to call Mr. Weston

     08:59AM  2   back, but it has to do with how you're going to rule on some

     08:59AM  3   things, specifically I can give you a heads up if you want to

     08:59AM  4   be thinking about them.

     08:59AM  5            Dr. Reisetter -- If we go back to the Pizza Hut test,

     08:59AM  6   the Fifth Circuit has told us that Mr. Macon has to put on a

     08:59AM  7   case tying exposure to specific advertisements to his sales

     08:59AM  8   audience.  He's done that only in this case by the Reisetter

     08:59AM  9   survey.  The Reisetter survey is only two pieces of

     08:59AM 10   advertising.  We propose, for example, in our proposed jury

     08:59AM 11   interrogatories that it be tied to those two advertisements.

     08:59AM 12   If -- if the Court sees it that way, then I probably will not

     08:59AM 13   need to call Mr. Weston to talk about all their other

     08:59AM 14   advertisements.  But if Mr. Macon is going to be allowed to

     08:59AM 15   talk about advertisements that Reisetter did not test, which

     08:59AM 16   he has put in the case earlier, then I'm going to have to put

     08:59AM 17   on all the ads they've done to kind of show the whole balanced

     08:59AM 18   view.  So, that has to do with the length of my case.  We

     09:00AM 19   don't need to decide that now, but --

     09:00AM 20            MR. MACON:  In fact, we have argument.

     09:00AM 21            MR. McCLANAHAN:  That's the kind of thing I'm saying

     09:00AM 22   the Court's ruling has an impact on.

     09:00AM 23            THE COURT:  We'll work on all of that tonight, just

     09:00AM 24   to some extent.

     09:00AM 25            MR. PARTRIDGE:  Just so you're clear I think we have
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     09:00AM  1   until Dr. Orgill's flight tomorrow is in the afternoon, so we

     09:00AM  2   have through noon or thereabouts --

     09:00AM  3            THE COURT:  But I do -- We are going to kind of work

     09:00AM  4   the jury for a while tonight.  We may go until 6:30 or so and

     09:00AM  5   then we'll work after that.

     09:00AM  6            MR. MACON:  We're ready.

     09:00AM  7            THE COURT:  I know you guys are.  You've all been

     09:00AM  8   ready every time.

     09:00AM  9            MR. MACON:  Your Honor --

     09:00AM 10            THE COURT:  Yes.

     09:00AM 11            MR. MACON:  Because I've learned, we may be -- we may

     09:00AM 12   put on our depositions by written questions, we will put that

     09:00AM 13   on and get it ready.

     09:00AM 14            THE COURT:  Okay.  Great.  Thank you, Mr. Macon.

     09:05AM 15       (Jury in.)

     09:05AM 16            THE COURT:  Please be seated.  I've been talking to

     09:06AM 17   all the lawyers this morning, ladies and gentlemen, and I

     09:06AM 18   think with a good strong day today, we can finish the

     09:06AM 19   testimony this week.  My goal would be to finish the testimony

     09:06AM 20   this week, to give you your instructions on Friday, and then

     09:06AM 21   have the lawyers argue the case to you on Monday.  So, that's

     09:06AM 22   sort of where we stand.  I know, if you don't mind me asking,

     09:06AM 23   Ms. Herrera, when is your final?

     09:06AM 24            JUROR:  The 19th.

     09:06AM 25            THE COURT:  The 19th.  Okay.
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     09:06AM  1            JUROR:  It's at 5:30 though.

     09:06AM  2            THE COURT:  Oh, it's at 5:30?

     09:06AM  3            JUROR:  Yes.

     09:06AM  4            THE COURT:  Well, all the better.  Okay.  That's

     09:06AM  5   great.  That's wonderful.  Okay.  And I can't -- Does anyone

     09:06AM  6   else have a conflict next week?  Okay.  And I know we're still

     09:06AM  7   waiting -- this is -- we're waiting to hear from Toyota, so

     09:06AM  8   we'll just kind of wait for that.  Okay.  I think we're ready

     09:06AM  9   to begin our next witness.

     09:06AM 10            MR. LUKIN:  We are, Your Honor.  We call Dr. Vincent

     09:07AM 11   Pizziconi.

     09:07AM 12            THE COURT:  Great.  And since this is your first time

     09:07AM 13   in front of the jury, if you will make an introduction.

     09:07AM 14            MR. LUKIN:  I will introduce myself as soon as

     09:07AM 15   Dr. Pizziconi moves onto the stand.

     09:07AM 16            THE COURT:  Dr. Pizziconi, stand right here and this

     09:07AM 17   is Mr. Frye and he will swear you in.

     09:07AM 18       (Witness sworn.)

     09:07AM 19            MR. LUKIN:  Ladies and gentlemen of the jury, my name

     09:07AM 20   is Mitchell Lukin.  This is my first time to be before you and

     09:07AM 21   very appreciative of the opportunity.  I work with these good

     09:07AM 22   gentlemen over here representing the Medela defendants.

     09:07AM 23            THE COURT:  Now, sir, be certain to answer the

     09:07AM 24   questions right into that microphone.  The jury has had

     09:07AM 25   trouble from time to time hearing witnesses who take their
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     09:07AM  1   face away from the microphone or speak in a lower voice.  So,

     09:07AM  2   if you will really project into that microphone.  Will you do

     09:07AM  3   that for me?

     09:07AM  4            THE WITNESS:  Yes, Your Honor.

     09:07AM  5            THE COURT:  Thank you so much.

     09:07AM  6            MR. LUKIN:  And please do keep that in mind,

     09:07AM  7   Dr. Pizziconi, because you have a quiet voice.

     09:07AM  8            THE WITNESS:  I will try.

              9           VINCENT PIZZICONI, DEFENSE WITNESS, was sworn

             10                        DIRECT EXAMINATION

             11   BY MR. LUKIN:

     09:07AM 12   Q.  Good morning, sir.  Would you, please, introduce yourself

     09:07AM 13   to the jury?

     09:08AM 14   A.  My name is Vincent Pizziconi.

     09:08AM 15   Q.  What do you for a living?

     09:08AM 16   A.  I'm a faculty member in the Department of Bioengineering

     09:08AM 17   at Arizona State University.

     09:08AM 18   Q.  Is the Department of Bioengineering at Arizona State

     09:08AM 19   University part of a larger engineering department?

     09:08AM 20   A.  Yes.  It's part of the School of Engineering.  The Fulton

     09:08AM 21   School of Engineering.

     09:08AM 22   Q.  What formal engineering or other degrees do you have?

     09:08AM 23   A.  I've been trained formally in chemical engineering.  I've

     09:08AM 24   received a Bachelors Degree in Chemical Engineering from the

     09:08AM 25   University of Massachusetts in 1968, went on to graduate
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     09:08AM  1   school and received Masters and PhD in Chemical Engineering at

     09:08AM  2   Arizona State University.

     09:08AM  3   Q.  Dr. Pizziconi, just so the jury will understand a little

     09:08AM  4   bit what we're going to do today, it's correct that in your

     09:08AM  5   working as an expert in this case that you have written

     09:08AM  6   reports with a large number of opinions about a lot of the

     09:08AM  7   claims.  Is that correct?

     09:08AM  8   A.  That's correct.

     09:08AM  9   Q.  But in order to move things along, as everybody's

     09:08AM 10   interested in doing, we've substantially narrowed the

     09:08AM 11   testimony that you're going to offer today.  Is that correct?

     09:09AM 12   A.  That's correct.

     09:09AM 13   Q.  And there are three broad areas of testimony that we're

     09:09AM 14   going to talk about.  One is after we talk about your

     09:09AM 15   background, we're going to talk about some general background

     09:09AM 16   on negative pressure.  Is that right?

     09:09AM 17   A.  That's correct.

     09:09AM 18   Q.  And then we're going to talk about three specific claim

     09:09AM 19   limitations that you're going to address today.  Is that

     09:09AM 20   right?

     09:09AM 21   A.  Yes.

     09:09AM 22   Q.  And then we're going to talk about everybody's favorite

     09:09AM 23   subject:  Pigs.  Is that right?

     09:09AM 24   A.  That's correct.

     09:09AM 25   Q.  Very good.  Let me return to your background a little bit.

                                                        Pizziconi - Direct (Lukin)

                                                                        Page 4140

     09:09AM  1   You've indicated that your training, your formal training, is

     09:09AM  2   chemical engineering but you're now a professor of

     09:09AM  3   bioengineering.  How do bioengineering and chemical

     09:09AM  4   engineering relate, if at all?

     09:09AM  5   A.  They relate very well.  When I was an undergraduate

     09:09AM  6   student back in Massachusetts, bioengineering was a nation

     09:09AM  7   field.  It was just becoming formalized in universities.  When

     09:09AM  8   I was about a junior, probably the end of my junior year, I

     09:09AM  9   became aware of this emergent field called biomedical

     09:09AM 10   engineering that was spawning throughout the country and other

     09:10AM 11   countries as well.  I've remember distinctly coming across a

     09:10AM 12   publication from Professor William J. Dorson who is a pioneer

     09:10AM 13   in artificial organs, artificial internal organs, and I

     09:10AM 14   remember standing in front of this -- of this board in front

     09:10AM 15   of my -- my department and reading this -- about this guy that

     09:10AM 16   was studying blood flow in tubes and I got mesmerized.  I

     09:10AM 17   couldn't believe that we could apply engineering principles to

     09:10AM 18   medicine in very direct and seamless ways, so at that time I

     09:10AM 19   made a pretty -- pretty solid decision that I'd like to pursue

     09:10AM 20   this at some point in the future and I never forget that

     09:10AM 21   thought.

     09:10AM 22   Q.  Dr. Pizziconi, we in Texas always think of chemical

     09:10AM 23   engineers a dealing with refineries and processing plants.

     09:10AM 24   How do the things that chemical engineers learn and do relate

     09:10AM 25   to processes in the human body, if at all?
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     09:10AM  1   A.  Well, actually, it works -- relates very, very well.

     09:10AM  2   Chemical engineers design processes and products.  A lot of

     09:11AM  3   processes that are in industries and particularly in Texas

     09:11AM  4   like refineries so you've got pipes and pumps and heat

     09:11AM  5   exchanges and distillation columns.  What they do is they

     09:11AM  6   process materials and energy.  But it turns out the human body

     09:11AM  7   does the same thing.  It's one big electrochemical plant,

     09:11AM  8   essentially.  When you take -- look at it from that

     09:11AM  9   perspective, you realize that your body is made up of a

     09:11AM 10   cardiovascular system with thousands of miles of tubes with

     09:11AM 11   very special fluids, blood, with all kinds of organ systems,

     09:11AM 12   complex machinery that chemical engineering principles can be

     09:11AM 13   applied to, so chemical engineering is now a major, major

     09:11AM 14   engineering discipline applied to medicine, so, we call it

     09:11AM 15   chemical engineering medicine and various other names.

     09:11AM 16            As I was involved and as an undergraduate and these

     09:11AM 17   fields became more formalized and I realized there were

     09:11AM 18   graduate programs in bioengineering and I decided to pursue

     09:11AM 19   that at Arizona State University.

     09:11AM 20   Q.  And when you went to Arizona State University, you did not

     09:12AM 21   have a school of bioengineering or a program of bioengineering

     09:12AM 22   at the time.  Is that correct?

     09:12AM 23   A.  That's correct.  I went -- actually went into the chemical

     09:12AM 24   engineering department at that time, I believe it was around

     09:12AM 25   1968, specifically to work under Professor Dorson and -- but
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     09:12AM  1   he developed a graduate program within the Chemical

     09:12AM  2   Engineering Department that developed specialized courses that

     09:12AM  3   integrated the biological medical sciences with engineering

     09:12AM  4   principles and that was my formal exposure to biomedical

     09:12AM  5   engineering at the graduate level and that program eventually

     09:12AM  6   evolved into a fully -- a full-blown department of biomedical

     09:12AM  7   engineering.

     09:12AM  8   Q.  Excuse me.  At the time there became a full-blown

     09:12AM  9   department of bio -- biomedical engineering or bioengineering

     09:12AM 10   at Arizona State University, did you become a member of the

     09:12AM 11   faculty of that department?

     09:12AM 12   A.  That's correct.  When I finished my doctorate degree in

     09:12AM 13   chemical engineering, there was a lot of interest in this

     09:12AM 14   field and I happened to be at the time there at Arizona State

     09:13AM 15   when they were thinking about expanding into the biomedical

     09:13AM 16   engineering field in a formalized way and they -- and they

     09:13AM 17   invited me to apply for a faculty position in this new

     09:13AM 18   department.

     09:13AM 19   Q.  And you're now a tenured faculty member there.  Is that

     09:13AM 20   correct?

     09:13AM 21   A.  That's correct.  I'm a tenure associate professor of

     09:13AM 22   biomedical engineering.  Yeah.

     09:13AM 23   Q.  How does your work or training or experience in

     09:13AM 24   bioengineering relate to physiological or biological

     09:13AM 25   processes?
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     09:13AM  1   A.  Well, the training, as I mentioned, the -- these courses

     09:13AM  2   were developed at integrated biological sciences and medical

     09:13AM  3   sciences, so when I went into the graduate program I took

     09:13AM  4   training in these particular areas of life science and medical

     09:13AM  5   science simultaneously with the principles of engineering and

     09:13AM  6   was able to learn and understand and actually learn the

     09:13AM  7   techniques, experimental techniques with non-living systems as

     09:13AM  8   well as living systems, namely working with animal models and

     09:14AM  9   eventually went into human trials on some limited occasions to

     09:14AM 10   see how we can apply engineering principles to make devices

     09:14AM 11   and systems, medical devices and systems, that could treat or

     09:14AM 12   diagnose conditions of the human body.

     09:14AM 13   Q.  Now, in connection with your research efforts as your

     09:14AM 14   work -- in connection with your work at Arizona State

     09:14AM 15   University, have you worked on -- in the past on artificial

     09:14AM 16   organs?

     09:14AM 17   A.  Yeah.  That's where I first started and that was my first

     09:14AM 18   passion was to just kind of visualize what one could do with

     09:14AM 19   applying these chemical engineering principles and at that

     09:14AM 20   time there were things like the artificial heart.  I'm sure

     09:14AM 21   all of you have heard of artificial kidney systems which are

     09:14AM 22   widespread used in the world and artificial lungs.  In fact,

     09:14AM 23   the first day I went to Arizona State, I was working for

     09:14AM 24   Professor Dorson, he said, well, you found it, there is no

     09:14AM 25   logical institute, running this experimental artificial lung
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     09:14AM  1   on a premature infant that had a disease called highly

     09:14AM  2   membrane disease which is basically these infants are born at

     09:15AM  3   -- with lungs that are filled with liquids so they can't

     09:15AM  4   breathe, so I experienced the first day a human clinical trial

     09:15AM  5   using the first artificial lung ever put on an infant for

     09:15AM  6   artificial lung assist.

     09:15AM  7   Q.  And has your experimental interests now focused on a

     09:15AM  8   more -- upon smaller scale, at cellular or tissue level?

     09:15AM  9   A.  Yes.  It originally started off with looking at devices,

     09:15AM 10   medical devices and systems that fairly large scale.  For

     09:15AM 11   example, the first kidney system that ever came out was called

     09:15AM 12   a rotating drum, artificial kidney, that's about the side of a

     09:15AM 13   refrigerator.  By the early 1960s, when materials and

     09:15AM 14   engineering principles were being applied, the thing

     09:15AM 15   miniaturized to about a 64 pound artificial kidney that about

     09:15AM 16   half the size of that desk.  Now the kidneys you can hold in

     09:15AM 17   your hand and are totally disposable.  But that's nowhere

     09:15AM 18   close to what biology does.  Your kidneys are about the size

     09:15AM 19   of your fist.  You've got two of them normally and they are

     09:15AM 20   very compact designs, very highly efficient designs, and other

     09:16AM 21   process materials and as your kidneys in this case purify your

     09:16AM 22   blood and we talk of the metabolic processes, and so the

     09:16AM 23   question is begging as we're going into this new era of

     09:16AM 24   nanotechnology, small scale systems and molecular biology,

     09:16AM 25   better understanding how cells build tissue, it's a very
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     09:16AM  1   exciting area for engineers, particularly bioengineers, to try

     09:16AM  2   to understand biological processes at the cellular level that

     09:16AM  3   we can then exploit and make devices that are really natural

     09:16AM  4   systems, bioartificial devices out of basically organ

     09:16AM  5   engineering.  This is a very exciting time in our life and

     09:16AM  6   training our students to understand these processes at the

     09:16AM  7   cellular level.

     09:16AM  8            MR. LUKIN:  Your Honor, if I may, it appears that --

     09:16AM  9   I'm concerned that Dr. Pizziconi is kind of leaning away.  I

     09:16AM 10   just want the make sure that jury is able to hear.

     09:16AM 11            THE COURT:  So far the jury is hearing.  That's good.

     09:17AM 12   You can move that microphone right into that your face there,

     09:17AM 13   Doctor.  Okay.  Let's try that.

     09:17AM 14            THE WITNESS:  Okay.

     09:17AM 15            THE COURT:  That's much better.  Thanks.

     09:17AM 16            MR. LUKIN:  And you may want -- Actually, you may

     09:17AM 17   want to move a little to the other side because I think the

     09:17AM 18   bigger problem is when you turn facing the jury your voice

     09:17AM 19   is --

     09:17AM 20            THE WITNESS:  Okay.  Right like that?

     09:17AM 21            MR. LUKIN:  I do want to make sure Mr. Roden can

     09:17AM 22   hear.

             23   BY MR. LUKIN:

     09:17AM 24   Q.  Focusing now just a little bit on the type of cellular

     09:17AM 25   level research you're doing now, is it correct that you're
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     09:17AM  1   doing research in which you're able to actually manipulate and

     09:17AM  2   grab hold of individual cells for your experimentation?

     09:17AM  3   A.  Yes.  Since I moved away from living systems that were

     09:17AM  4   like animals, animal models, now culturing cells of different

     09:17AM  5   types and trying to understand stand how they behave in

     09:17AM  6   different environments, we use a number of techniques.  I use

     09:17AM  7   techniques to basically sheer the cells and look at their

     09:17AM  8   mechanical responses or responses to mechanical forces.  Now

     09:18AM  9   they've got these very elegant tools.  One is called an atomic

     09:18AM 10   force microscope which you actually can basically deform or

     09:18AM 11   put forces on a cell and measure its mechanical forces, so

     09:18AM 12   we're literally measuring micromechanical forces of living

     09:18AM 13   cells as we speak.

     09:18AM 14   Q.  In the course of your work at Arizona State University, I

     09:18AM 15   assume as a professor, that you on occasion are called upon to

     09:18AM 16   public articles?

     09:18AM 17   A.  It's publish or perish.

     09:18AM 18   Q.  In connection with your research work at Arizona State

     09:18AM 19   University or elsewhere, have you been involved in animal

     09:18AM 20   studies?

     09:18AM 21   A.  Yes.  We do animal studies in our department.  We have the

     09:18AM 22   animal surgical facilities to do these and they are fully

     09:18AM 23   approved.

     09:18AM 24   Q.  Have you ever worked with pigs?

     09:18AM 25   A.  I've worked with pigs only in a part of team but that
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     09:18AM  1   wasn't my main thrust.  I use sheep models for a lot of my

     09:18AM  2   work.

     09:18AM  3   Q.  Do you have any patents, Dr. Pizziconi?

     09:18AM  4   A.  Yes, I have five patents.

     09:18AM  5   Q.  In connection with trying to prepare for your testimony in

     09:19AM  6   this case, did you review the Judge's preliminary instructions

     09:19AM  7   regarding patents?

     09:19AM  8   A.  Yes, I did.

     09:19AM  9   Q.  Now, you're not a doctor -- not a medical doctor.

     09:19AM 10   A.  I'm not a doctor.

     09:19AM 11   Q.  You're not a nurse?

     09:19AM 12   A.  I'm not a medical nurse.

     09:19AM 13   Q.  You're not involved and have not been involved in managing

     09:19AM 14   the care of patients?

     09:19AM 15   A.  That's correct.

     09:19AM 16   Q.  Are you involved in the design of medical devices?

     09:19AM 17   A.  That's my expertise.  That's the expertise of what we

     09:19AM 18   train bioengineers to do is to design and develop medical

     09:19AM 19   devices for applications to a number of human conditions and

     09:19AM 20   processes.

     09:19AM 21   Q.  And do you teach courses in medical device design at

     09:19AM 22   Arizona State University?

     09:19AM 23   A.  Yes.  I've been teaching the -- what they call the

     09:19AM 24   Capstone Biomedical Engineering Medical Device Design and

     09:19AM 25   Medical Course in -- I've been doing that for about twenty
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     09:19AM  1   something years.

     09:19AM  2   Q.  And what sorts of things do you teach in your biomedical

     09:20AM  3   device design course?

     09:20AM  4   A.  This course is for the seniors.  It's a required course

     09:20AM  5   that's required by what we call the ABET accreditation.  This

     09:20AM  6   is the American Board of Engineering Technologies, so these

     09:20AM  7   are accredited programs.  They ask for a full-blown design

     09:20AM  8   experience.  So, it's at the senior level.  It's called

     09:20AM  9   capstone because it's the umbrella of all the other courses so

     09:20AM 10   that we use their fundamentals in biomedical engineering to

     09:20AM 11   design and develop medical devices, so what I do is I have

     09:20AM 12   probably about 85 seniors this year looking at designing and

     09:20AM 13   developing medical devices for different human needs.  So,

     09:20AM 14   I -- we go from concept to full-blown prototype development.

     09:20AM 15            We first start them off with identifying a need and

     09:20AM 16   the first thing we do when they have a need and they're trying

     09:20AM 17   to develop a concept, we ask them to look at what we call the

     09:20AM 18   state of the art and the state of the art requires you to do a

     09:20AM 19   thorough literature search in both the scientific literature

     09:20AM 20   as well on as the intellectual property, including patents.

     09:21AM 21   And then we also take them all the way to verification and

     09:21AM 22   validation of their designs and their medical devices.  That's

     09:21AM 23   over about a year period of time.

     09:21AM 24   Q.  Finally, the final thing I want to ask about with respect

     09:21AM 25   to your background is whether you do any work directly with
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     09:21AM  1   the medical community in connection with your work at Arizona

     09:21AM  2   State University?

     09:21AM  3   A.  Yes.  Although ASU doesn't have a medical school, we work

     09:21AM  4   directly with the medical community.  In fact, there's a

     09:21AM  5   number of physicians on our faculty either as faculty or

     09:21AM  6   adjunct faculty.

     09:21AM  7   Q.  Thank you.

     09:21AM  8            MR. LUKIN:  May I have slide number 5, please.

              9   BY MR. LUKIN:

     09:21AM 10   Q.  Dr. Pizziconi, that's actually a little hard for me to

     09:21AM 11   read.  I hope it's better for you and the jury to read.  We're

     09:21AM 12   going to talk -- this is just to sort of set the background.

     09:21AM 13   We're going to talk about several pieces of prior art today.

     09:21AM 14   Those are the ones highlighted in yellow or orange.  Is that

     09:21AM 15   correct?

     09:21AM 16   A.  Those look brown to me but --

     09:22AM 17   Q.  Let's compromise on gold.

     09:22AM 18   A.  Close.

     09:22AM 19   Q.  So, we're going to talk about the 1908 Biers reference;

     09:22AM 20   we're going to talk about some 1976 cannister information;

     09:22AM 21   some 1984 information relating to filters; and then the

     09:22AM 22   Chronic Wound Care Book that has been discussed before; and

     09:22AM 23   then some information field dressings.  Is that correct?

     09:22AM 24   A.  That's correct.

     09:22AM 25            MR. LUKIN:  Can I have 35?  May I have the diagram?
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              1   By MR. LUKIN:

     09:22AM  2   Q.  Dr. Pizziconi, have you seen this diagram before?

     09:22AM  3   A.  Yes, I did.  I was here when Dr. Argenta disclosed that

     09:22AM  4   this was his original concept for the VAC assisted -- the

     09:22AM  5   system.

     09:22AM  6   Q.  As a scientist, as a professor of bioengineering, does

     09:22AM  7   what's described here make sense to you?

     09:22AM  8   A.  Yes.  It -- I think it was a -- It makes a lot of sense.

     09:23AM  9   It's a fairly simple apparatus in this schematic and I think

     09:23AM 10   it's simple as its being used today.  It's basically a -- some

     09:23AM 11   kind of cover over a wound site that has a port that has a

     09:23AM 12   tubing connected to a conduit, another tube that is --

     09:23AM 13   communicates to some vacuum source in the top right-hand

     09:23AM 14   corner.

     09:23AM 15   Q.  And what did you understand to be indicated by the arrows

     09:23AM 16   shown in what is the rounded portion of the bottom of the

     09:23AM 17   photograph?

     09:23AM 18   A.  I --

     09:23AM 19   Q.  I'm sorry.  The bottom of the diagram.

     09:23AM 20   A.  I recall that when Dr. Argenta presented this he was

     09:23AM 21   thinking about some kind of way to basically pull, using that

     09:23AM 22   vacuum source, these forces on every element under that wound

     09:23AM 23   cover, every cell or local of that wound cover, so the arrows

     09:23AM 24   are representing a force induced by the vacuum that is

     09:23AM 25   everywhere present in that wound area.
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     09:24AM  1   Q.  Everywhere presently even throughout the wound area.  Is

     09:24AM  2   that correct?

     09:24AM  3   A.  Evenly -- forces applied evenly throughout that wound

     09:24AM  4   area.

     09:24AM  5   Q.  Again, scientifically, does that make sense to you?

     09:24AM  6   A.  That makes sense.  As you pull a vacuum source, there's no

     09:24AM  7   reason to believe that it wouldn't be even.

     09:24AM  8            MR. LUKIN:  If I might have Defendant's Exhibit 131.

     09:24AM  9   I think it's 11.

             10   BY MR. LUKIN:

     09:24AM 11   Q.  Do you recall seeing these figures in your review of

     09:24AM 12   information in connection with this case?

     09:24AM 13   A.  Yes, I have.  I believe that's the invention disclosure

     09:24AM 14   from Wake Forest.

     09:24AM 15   Q.  And does the top one of these figures show a

     09:24AM 16   representation that's similar to what Dr. Argenta described in

     09:24AM 17   his conception drawing?

     09:24AM 18   A.  Yes.  It looks very similar to the original concept that

     09:24AM 19   Dr. Argenta disclosed in his testimony.  There's a cover with

     09:25AM 20   a tube that goes to a vacuum source.  Anything that's

     09:25AM 21   different in this figure there's a -- there's a fluid trap or

     09:25AM 22   a collection device.

     09:25AM 23            MR. LUKIN:  May I have now figure 3 of the '643

             24   Patent?

             25   BY MR. LUKIN:
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     09:25AM  1   Q.  And turning to figure 3 of the '643 Patent that I suspect

     09:25AM  2   we've seen before.  Is this a more refined version in your

     09:25AM  3   view of the Gulag conception drawing and the apparatus that

     09:25AM  4   was shown in the invention disclosure drawing?

     09:25AM  5   A.  Yes.  This is a much more refined figure that's in the

     09:25AM  6   '643 Patent.

     09:25AM  7            MR. LUKIN:  And if I could now have Claim 13 of the

     09:25AM  8   '643 Patent.

              9   BY MR. LUKIN:

     09:25AM 10   Q.  And just looking at this language of Claim 13 of the '643

     09:26AM 11   Patent and thinking about the drawing that we just saw, is it

     09:26AM 12   your view that figure 3 of the '643 Patent discloses certainly

     09:26AM 13   in its broadest level an appliance for applying reduced

     09:26AM 14   pressure to a wound?

     09:26AM 15   A.  That's correct.

     09:26AM 16   Q.  Now, in connection with your review of prior art

     09:26AM 17   literature in this case, did you see other fairly

     09:26AM 18   straightforward representations of similar looking devices for

     09:26AM 19   applying negative pressure to a wound?

     09:26AM 20   A.  That's correct.

     09:26AM 21   Q.  And where did you see that?

     09:26AM 22   A.  The first one I recall is a publication by Myer that was

     09:26AM 23   called the Biers Treaties, I believe, in 1908 I believe it

     09:26AM 24   was.

     09:26AM 25            MR. LUKIN:  Can we have slide 6?
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              1   BY MR. LUKIN:

     09:26AM  2   Q.  Is this the reference that you were talking about?

     09:26AM  3   A.  Yes.  Even though you can't really read the reference on

     09:26AM  4   the left too easy, it's called Biers Hypodermic Treatment and

     09:27AM  5   on the right are a number of devices that Biers used in his

     09:27AM  6   treatment.

     09:27AM  7   Q.  Would you describe what you understand these devices to be

     09:27AM  8   and how they might work?

     09:27AM  9   A.  Yeah.  They are basically different sizes of the same

     09:27AM 10   device and there's one element in the bottom figure that's

     09:27AM 11   different, but, essentially, they're basically wound covers

     09:27AM 12   that's on the left side.  Look at the first one on the top.

     09:27AM 13   The smallest one is a rigid glass cone that has an exit tube

     09:27AM 14   that's connected to a pliable tubing that's connected to a

     09:27AM 15   bulb and then when it's connected together one can induce a

     09:27AM 16   vacuum from pressing or compressing the bulb and when pressed

     09:27AM 17   against the wound it would create a vacuum suction in the

     09:27AM 18   wound site.

     09:27AM 19   Q.  Would these devices, if applied to a wound to apply a

     09:27AM 20   negative pressure to the wound, have acted so as to provide an

     09:27AM 21   evenly distributed negative pressure across the surface of a

     09:27AM 22   wound?

     09:27AM 23   A.  That's correct.

     09:27AM 24   Q.  Now, Dr. Pizziconi --

     09:28AM 25            MR. LUKIN:  With Your Honor's permission, I'd like to
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     09:28AM  1   do a couple of brief demonstrations, if I may?

     09:28AM  2            THE COURT:  Yes.  You plan to ask Dr. Pizziconi to

     09:28AM  3   come off the witness stand?

     09:28AM  4            MR. LUKIN:  Yes.  If I may, Your Honor.

     09:28AM  5   Dr. Pizziconi, please step down.

     09:28AM  6            THE WITNESS:  Sure.

     09:28AM  7            THE COURT:  And, Dr. Pizziconi, please keep your

     09:28AM  8   voice up.

     09:28AM  9            THE WITNESS:  We'll do.

     09:28AM 10            THE COURT:  Thank you.  If you will stand by the

     09:28AM 11   podium there, Doctor.  Let's see what we have.

             12   BY MR. LUKIN:

     09:28AM 13   Q.  Dr. Pizziconi, we have a bouncing blue ball and what I'd

     09:28AM 14   like to do is ask you if you are able to demonstrate -- We

     09:28AM 15   also have a glass device similar to the Biers device.  I would

     09:28AM 16   like to ask if you can demonstrate the application of negative

     09:28AM 17   pressure to this ball using this device.

     09:28AM 18   A.  I'll be glad to.

     09:28AM 19   Q.  Let me plug in the pump.  And while I'm doing this,

     09:28AM 20   Dr. Pizziconi, this case is not about rubber balls and I

     09:29AM 21   understand that and I'm sure the jury certainly well

     09:29AM 22   understands that and we're not intending by this to make light

     09:29AM 23   of anything.  Why is it appropriate to demonstrate this

     09:29AM 24   characteristic with a rubber ball?

     09:29AM 25   A.  Well, it will simply show you that when this apparatus,
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     09:29AM  1   which is very close to the Biers apparatus, it's a rigid glass

     09:29AM  2   cover with tubing, that we can connect to a vacuum source, we

     09:29AM  3   can connect it to this vacuum pump, we activate the vacuum

     09:29AM  4   pump, and apply to it a surface.  Presume for a moment this is

     09:29AM  5   part of your skin surface.  The idea is if in fact this device

     09:29AM  6   operated like Biers used and as well as the concept of

     09:29AM  7   Dr. Argenta, that it would apply a suction force to at least

     09:29AM  8   the surface composed under this cover and the surface and in

     09:29AM  9   this apparatus we should a see that in a reasonably dramatic

     09:30AM 10   way.  I'm just going to connect this up.  Simply, I'm just

     09:30AM 11   going to put this tube in the vacuum outlet and assuming that

     09:30AM 12   this is plugged in -- And the pressure is pretty low because I

     09:30AM 13   have this thing totally open to the atmosphere.  As soon as I

     09:30AM 14   apply it to a surface and if I can apply a seal, then we

     09:30AM 15   should be able to apply vacuum forces pretty much like those

     09:30AM 16   arrows that Dr. Argenta showed you, maybe direction with the

     09:30AM 17   force pulling through the tube and if it was a true vacuum

     09:30AM 18   source it was at a high vacuum, then it should just stay.

     09:30AM 19   Q.  I notice, Dr. Pizziconi that the ball is dimpling up

     09:30AM 20   underneath the cup.  What does that indicate?

     09:30AM 21   A.  Well, this is a thin plastic membrane, not much like what

     09:30AM 22   human tissue is.  It's basically -- your skin is a polymer.

     09:30AM 23   Your body is made of polymers and bio polymers, your skin and

     09:31AM 24   underlying tissue.  They will deform under forces and you

     09:31AM 25   would expect that the forces would deform and distend the
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     09:31AM  1   tissue, in this case the blue surface under this glass cover

     09:31AM  2   in the direction of the vacuum source and that's exactly what

     09:31AM  3   it does.  I'm not sure if you can see it.  There's like a

     09:31AM  4   little dimple in there.  Those are real active forces coming

     09:31AM  5   from every direction and the only reason why it's con caved is

     09:31AM  6   that it's restrained by the glass cover.

     09:31AM  7   Q.  Dr. Pizziconi two questions I want to ask you first for

     09:31AM  8   the record.  Can you read the dial on the pump and tell us

     09:31AM  9   what level of negative pressure is being drawn approximately?

     09:31AM 10            THE COURT:  And before you do that, Doctor, remember

     09:31AM 11   to project your voice.

     09:31AM 12            THE WITNESS:  Yes, sir.

     09:31AM 13            THE COURT:  A little bit louder.

     09:31AM 14            THE WITNESS:  I'm sorry, Your Honor.

             15            THE COURT:  No problem.

     09:31AM 16            THE WITNESS:  I know you told me that.

     09:31AM 17            THE COURT:  Yes.

     09:31AM 18   A.  I'm looking at the dial and it looks like roughly 75

     09:31AM 19   millimeters of mercury.

     09:31AM 20   Q.  And, Dr. Pizziconi, why is it that the dimple is evenly

     09:32AM 21   shaped?

     09:32AM 22   A.  Well, that basically shows that since this is a very

     09:32AM 23   uniform material that assuming that there's uniform forces,

     09:32AM 24   which there's no reason to believe there isn't, then you would

     09:32AM 25   expect to be an even force distribution on the -- on the
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     09:32AM  1   surface as well as inside this glass cover.

     09:32AM  2   Q.  Are the forces of the negative pressure being applied only

     09:32AM  3   to the ball?

     09:32AM  4   A.  No.  They're being applied to everything in this closed

     09:32AM  5   system so the glass is also experiencing the same forces but

     09:32AM  6   it's much more rigid.  It's a glass material, literally a

     09:32AM  7   ceramic.  It has a lot more mechanical resistance to the

     09:32AM  8   deformation or the force, but it's still experiencing those

     09:32AM  9   forces.

     09:32AM 10   Q.  Dr. Pizziconi, in the interest of science and full

     09:32AM 11   disclosure now, I have asked you if you would be willing to

     09:32AM 12   demonstrate this on yourself?

     09:32AM 13   A.  I am.

     09:32AM 14   Q.  Okay.  So, let's give it a go and see how that works.

     09:33AM 15   A.  Okay.  I'm just going to pull this off.  It shouldn't be a

     09:33AM 16   big problem.  It shouldn't be a problem.  There it is.  You

     09:33AM 17   can hear it pop.  I'm just going to try to apply to it my

     09:33AM 18   hand.  It's a very uneven surface.  You see there's all these

     09:33AM 19   creases and whatever.  But nonetheless, it's human tissue and

     09:33AM 20   if I applied this -- this vacuum to my hand and if I could

     09:33AM 21   achieve a -- a vacuum, it will pull on my tissue.  You can see

     09:33AM 22   that it's pulling.

     09:33AM 23   Q.  So, the tissue is actually being pulled up toward the

     09:33AM 24   source of the vacuum.  Is that correct?

     09:33AM 25   A.  That's correct.  The tissue is distending toward this way
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     09:33AM  1   and it's -- it's experiencing the vacuum force, every element

     09:33AM  2   on that surface as well as the glass cover.  I haven't changed

     09:33AM  3   the dial.  Also 75 millimeters of mercury being applied to my

     09:33AM  4   skin and assuming that is -- presume that's a wound bed and

     09:34AM  5   this is what kind of forces will do to the wound bed under

     09:34AM  6   this suction force.

     09:34AM  7   Q.  Thank you.  You can take your seat now.  Perhaps turn the

     09:34AM  8   pump off so we don't have a problem.

     09:34AM  9   A.  Okay.

     09:34AM 10   Q.  Dr. Pizziconi, up there on the table and I've now grabbed

     09:34AM 11   in my hand another oddly shaped glass device.  What is this a

     09:34AM 12   representation of?

     09:34AM 13   A.  That's one of many Biers versions of these covers and if

     09:34AM 14   you can look at that a little bit closer, it's a very

     09:34AM 15   different shape than the ones on the screen and the thing

     09:34AM 16   you'll notice in particular is that exit tube is off-center so

     09:34AM 17   the reason behind that is Biers was aware that as the suction

     09:35AM 18   forces were applied to a wound, there was no place to collect

     09:35AM 19   it in these devices.  In fact, and because he didn't have any

     09:35AM 20   collection device, the exudate and the ones on the screen

     09:35AM 21   would go right to the bulb and eventually have exudated the

     09:35AM 22   bulb and then you would contaminate it.  This kind of clever

     09:35AM 23   design back in 1908 could be used where you could pull a

     09:35AM 24   vacuum and you could collect the exudate, so it's basically a

     09:35AM 25   wound cover and a cannister all in one.
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     09:35AM  1   Q.  So, the exudate would collect in this lower area?

     09:35AM  2   A.  In the lower area.  Very clever.

     09:35AM  3   Q.  Dr. Pizziconi, let me ask one question about this date

     09:35AM  4   issue.  Does this offend at all as a scientist to think about

     09:35AM  5   considering the validity and relying on information published

     09:36AM  6   as much as almost 90 years ago?

     09:36AM  7   A.  Not at all.  I mean, we use publications from way back

     09:36AM  8   when.  I mean Isaac Newton published his classic work in

     09:36AM  9   mechanics back in 1700 or 1687, something like that.  It's

     09:36AM 10   called a Principer Mathematical Principles applied to natural

     09:36AM 11   systems and we still regard that has a treatise in the field,

     09:36AM 12   so time doesn't make a difference if the fundamentals are

     09:36AM 13   scientifically sound and we certainly would use it no matter

     09:36AM 14   how old it was.

     09:36AM 15   Q.  I want to go back to the demonstration that you did on

     09:36AM 16   your hand and hopefully the jury was able to see this, but,

     09:36AM 17   obviously, the skin on your hand as it dimpled up did not

     09:36AM 18   dimple up in a nice, uniform curve like the ball did.  Why is

     09:36AM 19   that?

     09:36AM 20   A.  Well, my hand's a lot more complex than that ball.  The

     09:36AM 21   ball is a very thin membrane of the same thickness and exactly

     09:37AM 22   the same structure.  My hand and your hands are very complex

     09:37AM 23   structures and you look at the palm of your hands, you have

     09:37AM 24   creases in them and even though it's all skin and similar

     09:37AM 25   tissue, its structural differences are real throughout your
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     09:37AM  1   palm, so the equal force applied to my palm of my hand

     09:37AM  2   distended the tissue in ways that represented the structure at

     09:37AM  3   this different location, so it didn't come up uniformly and

     09:37AM  4   you wouldn't expect it.

     09:37AM  5   Q.  If one of these devices is applied to a wound bed, I'd

     09:37AM  6   like to ask you from -- not from a medical perspective, but

     09:37AM  7   from a physical parameter perspective, would the negative

     09:37AM  8   pressure forces apply evenly to every place on that wound bed?

     09:37AM  9   A.  That's correct.

     09:37AM 10   Q.  And would it apply evenly to every place on the cover?

     09:37AM 11   A.  That's correct.

     09:37AM 12   Q.  How would the tissues in a wound bed respond to the

     09:38AM 13   application of a negative pressure?

     09:38AM 14   A.  Well, going way back, we know that living tissue, human

     09:38AM 15   tissue, responds to mechanical forces.  There's a very famous

     09:38AM 16   law in bio mechanics.  It's called Wolfe's Law.  It basically

     09:38AM 17   says use it or lose it.  If you apply and load your body, the

     09:38AM 18   tissues respond in a way to have the structure that you need

     09:38AM 19   for that environment.  When astronauts go into space they lose

     09:38AM 20   different tissue because you have different loading.  One

     09:38AM 21   would expect that the loading of the tissue mechanically would

     09:38AM 22   be similar at the cellular level, so there's a growing body of

     09:38AM 23   evidence now that living cells respond to forces whether

     09:38AM 24   they're mechanical forces, electrical forces, chemical forces.

     09:38AM 25   So there's a lot of work being done on what we call
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     09:38AM  1   mechanosensitive cells, cells that respond to mechanical

     09:38AM  2   forces, and there's a wide body of knowledge in the prior art

     09:39AM  3   that suggests that if you load tissue that contain cells with

     09:39AM  4   the appropriate forces then you will get a positive response,

     09:39AM  5   meaning that it will produce more tissue in response to the

     09:39AM  6   load.

              7            MR. LUKIN:  May I have slide number 7?

     09:39AM  8   BY MR. LUKIN:

     09:39AM  9   Q.  Dr. Pizziconi, again, from the sort of the scientific

     09:39AM 10   perspective of the way physical properties work, is there

     09:39AM 11   really any difference from a physical perspective from the way

     09:39AM 12   the Biers wound suction devices would act on a wound than the

     09:39AM 13   way the Argenta and Morykwas disclosure or the Gulag

     09:39AM 14   conception device would work on a wound?

     09:39AM 15   A.  None whatsoever.

     09:39AM 16   Q.  Both would apply in evenly distributive negative force to

     09:40AM 17   whatever wound was under the device.  Is that correct?

     09:40AM 18   A.  That's correct.

     09:40AM 19   Q.  Now, I want you to assume with me for a moment that you

     09:40AM 20   take one of these systems with some type of cover over a wound

     09:40AM 21   bed and you put some type of porous foam or meshed dressing on

     09:40AM 22   a wound bed.  For a given vacuum level, once the system

     09:40AM 23   reaches equilibrium, would you still expect the forces exerted

     09:40AM 24   by the vacuum to be equally applied everywhere on the wound

     09:40AM 25   bed?
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     09:40AM  1   A.  You would expect that to be the case.

     09:40AM  2   Q.  And that's just the science.  Is that right?

     09:40AM  3   A.  That's the physics.

     09:40AM  4   Q.  Now, I want to turn to some claim language now.

              5            MR. LUKIN:  May I have slide 2?

              6   BY MR. LUKIN:

     09:40AM  7   Q.  I first want to talk about the --

     09:40AM  8            MR. LUKIN:  Actually, let me go back to slide 1.  My

     09:40AM  9   apologies.

             10   BY MR. LUKIN:

     09:40AM 11   Q.  So, we're going to talk about these three elements of

     09:40AM 12   various claims in the patent.  Is that correct?  The

     09:41AM 13   impermeable cover, the collection device, and the filter.

     09:41AM 14   A.  That's correct.

     09:41AM 15            MR. LUKIN:  Now, may I go back to slide 2?

             16   BY MR. LUKIN:

     09:41AM 17   Q.  So, we're going to talk about the impermeable cover which

     09:41AM 18   appears in a variety of claims in the '643 Patent.  Is that

     09:41AM 19   correct?

     09:41AM 20   A.  That's correct.

     09:41AM 21   Q.  And in your review of the -- First of all, in connection

     09:41AM 22   with your understanding of impermeable cover, have you

     09:41AM 23   considered the Court's current claim construction of that

     09:41AM 24   term?

     09:41AM 25   A.  Yes, I have.

                                                        Pizziconi - Direct (Lukin)

                                                                        Page 4163

     09:41AM  1   Q.  What do you understand that claim construction to require?

     09:41AM  2   A.  As the Court construed, impermeable cover is a

     09:41AM  3   liquid-tight cover that has a moisture vapor transmission rate

     09:41AM  4   of less than 836 grams per hour for 24 hours or a gas-tight

     09:41AM  5   cover.

     09:41AM  6   Q.  Moisture vapor transmission rate or water vapor

     09:41AM  7   transmission rate?

     09:41AM  8   A.  Water vapor transmission rate.

     09:41AM  9   Q.  It's the thing that we've referred to as WVTR.  Is that

     09:41AM 10   correct?

     09:41AM 11   A.  WVTR.  That's true.

     09:41AM 12   Q.  In your review of prior literature in this case, did you

     09:42AM 13   come across any prior art literature that listed these types

     09:42AM 14   of films -- film dressings that might be used as wound covers?

     09:42AM 15   A.  Yes, I have.

     09:42AM 16   Q.  And what was that?

     09:42AM 17   A.  It was the Chariker-Jeter book chapter, I believe.

     09:42AM 18            MR. LUKIN:  May we have that?  It's -- No, it's

     09:42AM 19   defendant's -- I'm sorry.  Defendant's 1.  I believe page 12.

             20   BY MR. LUKIN:

     09:42AM 21   Q.  Is this the reference that you were talking about?

     09:42AM 22   A.  That's the reference.

     09:42AM 23   Q.  Is this the page that had the listing of film dressings

     09:42AM 24   that you were mentioning?

     09:42AM 25   A.  That's -- that's the page where the film dressings are --
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     09:42AM  1   right there where it says transparent film dressing and it

     09:42AM  2   lists a number of film dressings.

     09:42AM  3   Q.  A number of film dressings used to seal wound sites.  Is

     09:42AM  4   that correct?

     09:42AM  5   A.  That's correct.

     09:42AM  6   Q.  Did you also in your review of the prior art literature

     09:43AM  7   find information that talked about the water vapor transfer

     09:43AM  8   rates associated with film dressings about the same time

     09:43AM  9   period?

     09:43AM 10   A.  Yes.  There's one prior art that published an article

     09:43AM 11   comparing six different wound film dressings.

     09:43AM 12            MR. LUKIN:  May we have 192, please?  Defendants.

             13   BY MR. LUKIN:

     09:43AM 14   Q.  And is this the reference you were discussing?

     09:43AM 15   A.  That's the reference.

     09:43AM 16   Q.  And is there a table in here that you referred to

     09:43AM 17   specifically for this information?

     09:43AM 18   A.  Yes.  There's a table.  I believe it's table 4.

     09:43AM 19            MR. LUKIN:  I believe that's on page 2 of exhibit

     09:43AM 20   192.  Would you highlight that?

             21   BY MR. LUKIN:

     09:43AM 22   Q.  So, in -- Did you use this table to determine that some of

     09:43AM 23   the dressings identified in the book reference, the Chariker

     09:44AM 24   book chapter had water vapor transfer rates less than 836?

     09:44AM 25   A.  Yes.  There's two in particular I can identify, the
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     09:44AM  1   Bioclusive, which is the second one from the top.  We can see

     09:44AM  2   that the water vapor transmission rates are less than 836.  As

     09:44AM  3   well as the second one from the bottom, Opraflex, which you

     09:44AM  4   can see are also the numbers reported on two different

     09:44AM  5   measurements of considerably lower than the water vapor

     09:44AM  6   transmission rate that would indicate that these are

     09:44AM  7   impermeable covers.

     09:44AM  8   Q.  Let me ask you a couple of questions about this table.

     09:44AM  9   First of all, I notice there are two columns.  Why are there

     09:44AM 10   two different columns?

     09:44AM 11   A.  Well, they did what is called the Payne Water Cup Method

     09:44AM 12   and it's basically an impermeable cup that you put the film

     09:44AM 13   dressing over and you can either use the cup in its upright

     09:44AM 14   position or its inverted position.

     09:44AM 15   Q.  And I notice this paper is titled Water Vapor

     09:45AM 16   Permeability, not water Vapor Transfer Rate.  Is it your

     09:45AM 17   belief and scientific understanding that the numbers here are

     09:45AM 18   actually water vapor transfer rates?

     09:45AM 19   A.  Yes.  These are water vapor transmission rates, grams per

     09:45AM 20   meters for 24 hours is the units for WVTR.

     09:45AM 21   Q.  How do you know it's not something different?

     09:45AM 22   A.  Well, the water vapor permeability is basically water

     09:45AM 23   vapor transmission that's normalized for unit thickness, so it

     09:45AM 24   would have another unit in those numbers.

     09:45AM 25   Q.  So, you can tell just from units identified in the heading
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     09:45AM  1   that this is actually a water vapor transmission rate?

     09:45AM  2   A.  That's correct.

     09:45AM  3            MR. LUKIN:  Now, may we have Claim 1 of the '643

     09:45AM  4   Patent?  Thank you.

              5   BY MR. LUKIN:

     09:46AM  6   Q.  So, just for context, Dr. Pizziconi, the first sub

     09:46AM  7   element, sub element A of Claim 1 of the '643 Patent, calls

     09:46AM  8   for an impermeable cover.  Is that correct?

     09:46AM  9   A.  That's correct.

     09:46AM 10   Q.  Do have you an opinion as to whether doctors or nurses in

     09:46AM 11   the late 1980s would have understood from the Chariker book

     09:46AM 12   chapter in the comparative paper that there was disclosed

     09:46AM 13   through those references an impermeable cover that meets this

     09:46AM 14   claim limitation as the Judge has construed it?

     09:46AM 15   A.  Yes.  My opinion is that they would realize that there are

     09:46AM 16   impermeable covers that were within the prior art that they

     09:46AM 17   could use for these purposes of wound dressings.

     09:46AM 18            MR. LUKIN:  Now, I would like to turn to the next set

     09:46AM 19   of claims.  I think that's slide 3.

             20   BY MR. LUKIN:

     09:46AM 21   Q.  And the next set of claims are going to talk about are

     09:46AM 22   claims 6, 7, and 8 of the '643 Patent.  Is that correct?

     09:46AM 23   A.  That's correct.

     09:46AM 24   Q.  And we're going to talk about the collection device.  Is

     09:47AM 25   that right?

                                                        Pizziconi - Direct (Lukin)

                                                                        Page 4167

     09:47AM  1   A.  That's correct.

     09:47AM  2            MR. LUKIN:  May I have claims 6 through 8.

              3   BY MR. LUKIN:

     09:47AM  4   Q.  So, in Claim 6, in the top element, in element A, we have

     09:47AM  5   a device for collecting fluid aspirated from the wound.  Is

     09:47AM  6   that correct?

     09:47AM  7   A.  That's correct.

     09:47AM  8   Q.  And we further require a means for halting the application

     09:47AM  9   of the reduced pressure when the fluid exceeds a predetermined

     09:47AM 10   quantity.  Is that correct?

     09:47AM 11   A.  That's correct.

     09:47AM 12   Q.  And then further down in Claim 8, the claim requires that

     09:47AM 13   the collection device be connected along the tubing between

     09:47AM 14   the vacuum system and the cover.  Do you see that?

     09:47AM 15   A.  I see that.

     09:47AM 16   Q.  And where do you understand the cover to be?

     09:47AM 17   A.  The cover is at the site of the patient.

     09:47AM 18   Q.  So, the cover is the cover that's on the patient's body?

     09:47AM 19   A.  That's correct.

     09:47AM 20   Q.  And that the halting means comprises a flotation valve.

     09:48AM 21   Is that correct?

     09:48AM 22   A.  That's correct.

     09:48AM 23   Q.  Now, the first thing I want to ask you, were you hear for

     09:48AM 24   Dr. Chariker's demonstration?

     09:48AM 25   A.  Yes, I was.
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     09:48AM  1   Q.  Did you see a collection device that he showed in

     09:48AM  2   connection with that demonstration?

     09:48AM  3   A.  Yes, I did.

     09:48AM  4            MR. LUKIN:  May I approach, Your Honor?

     09:48AM  5            THE COURT:  You may.

              6   BY MR. LUKIN:

     09:48AM  7   Q.  Dr. Pizziconi, is this the device?

     09:48AM  8   A.  Yes.  This is the device.  This is the cannister, the

     09:48AM  9   collection device that Dr. Chariker testified on last week.

     09:48AM 10   Q.  And in your opinion does that device have a means for

     09:48AM 11   halting the flow of reduced pressure?

     09:48AM 12   A.  Yes.  Built into the cover, I'm not sure if the jury can

     09:48AM 13   see this, but built into the cover there's a -- basically a

     09:48AM 14   flotation valve that as the liquid and vacuum is being pulled

     09:48AM 15   from a vacuum source, this is the patient, this is the vacuum

     09:48AM 16   source, and so the vacuum source is acting through the

     09:49AM 17   collection device to the patient, so as fluid is being pulled

     09:49AM 18   into the collection device and accumulates into this

     09:49AM 19   cannister, at some point in time when the liquid builds up

     09:49AM 20   near the top, this floating valve, this flotation valve, will

     09:49AM 21   literally be pressed against what we call the valve seat and

     09:49AM 22   it will literally choke off the vacuum and it prevents the

     09:49AM 23   aspirated fluid from going into the vacuum system.

     09:49AM 24   Q.  Thank you.  Let me remove that out of your way.

     09:49AM 25   Dr. Pizziconi, in your review of the prior art literature in
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     09:49AM  1   connection with this case, did you also come across prior art

     09:49AM  2   literature that disclosed such a collection device?

     09:49AM  3   A.  Yes.  There's a prior art patent that I reviewed.

     09:49AM  4            MR. LUKIN:  Could we have defendant's 296.

              5   BY MR. LUKIN:

     09:49AM  6   Q.  Is this the patent that you reviewed that you're talking

     09:49AM  7   about?

     09:49AM  8   A.  Yes.  This is the -- the 540 patent, as I recall it.

     09:50AM  9   Q.  This patent issued in 1976?

     09:50AM 10   A.  February 17th, 1976.

     09:50AM 11   Q.  And are there figures in this drawing that in your view

     09:50AM 12   help illustrate the means for halting?

     09:50AM 13   A.  Yes.  I believe you go to the other page where there's

     09:50AM 14   figures 1, 2, and even figure 5 -- Well --

     09:50AM 15   Q.  Let's focus on figures 1 and 2 for the moment since those

     09:50AM 16   are the most detailed.  Within this drawing that's shown here,

     09:50AM 17   where is the means for halting described?

     09:50AM 18   A.  If you look at the right side on figure 2 and you look at

     09:50AM 19   the -- one of the vertical elements where it says element 31

     09:50AM 20   and you see element 28 is the ball, that's the thing that goes

     09:50AM 21   up and down, and the seat is 30.  So, the combination element,

     09:50AM 22   31, is the flotation valve.

     09:50AM 23   Q.  Is there a figure in this patent that helps describe where

     09:50AM 24   this device might actually be located in a system when in use?

     09:51AM 25   A.  Yes.  I think if you go to figure 5, which is at the
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     09:51AM  1   bottom of the series of figures, you can see that the

     09:51AM  2   collection device with the flotation valve is before the

     09:51AM  3   vacuum pump and there's several cannisters because they

     09:51AM  4   actually can do this in tandem, they can collect more than one

     09:51AM  5   cannister.

     09:51AM  6   Q.  And on the other side of all the canisters to the left

     09:51AM  7   would be the patient from whom aspirated fluids are being

     09:51AM  8   collected.  Is that correct?

     09:51AM  9   A.  That's correct.

     09:51AM 10   Q.  Now, Dr. Pizziconi, I want you to assume with me that all

     09:51AM 11   the other elements, other than the collection device elements,

     09:51AM 12   all the other elements of claims 6, 7, 8 of the '643 Patent

     09:51AM 13   are in the prior art.  Would you assume that with me?

     09:51AM 14   A.  I will assume that.

     09:51AM 15   Q.  With that assumption, do have you an opinion as to whether

     09:51AM 16   it would be obvious to doctors and nurses in the late 1980s to

     09:51AM 17   combine the teaching of the 540 patent with those other prior

     09:51AM 18   art teachings to arrive at the invention of claims 6,7, and 8

     09:52AM 19   of the '643 Patent?

     09:52AM 20   A.  Yes, this would have been obvious.  The patent actually

     09:52AM 21   recites and teaches these fluid collection devices with

     09:52AM 22   flotation valves for aspirating body fluids.  It's a pretty

     09:52AM 23   obvious connection to make.

     09:52AM 24   Q.  Thank you.  Now, I'd like to turn to the bacteria filter

     09:52AM 25   claims.
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     09:52AM  1            MR. LUKIN:  May we have slide 4?

              2   BY MR. LUKIN:

     09:52AM  3   Q.  So, we're going to talk about the filter claims of

     09:52AM  4   elements of claims 26 and 27 of the '643 Patent.  Is that

     09:52AM  5   correct?

     09:52AM  6   A.  That's correct.

     09:52AM  7            MR. LUKIN:  May I have those claims, sir?

              8   BY MR. LUKIN:

     09:52AM  9   Q.  And the filter element is not actually described as a

     09:52AM 10   bacteria filter, is it?

     09:52AM 11   A.  It is called a -- Let me look at it close.  This is a

     09:52AM 12   filter.

     09:52AM 13   Q.  It's a filter for venting microorganisms, right?

     09:52AM 14   A.  Right.

     09:52AM 15   Q.  Are bacteria a type of microorganism?

     09:53AM 16   A.  Bacteria is a type of microorganism.

     09:53AM 17   Q.  In your review of prior art records, did you find

     09:53AM 18   literature that disclose this type of filter?

     09:53AM 19   A.  Yes.  There's another patent that describes basically a

     09:53AM 20   bacterial filter device.

     09:53AM 21            MR. LUKIN:  May we have 297, please?

             22   BY MR. LUKIN:

     09:53AM 23   Q.  Is this patent that you found?

     09:53AM 24   A.  Yes.  This is the 139 patent.

     09:53AM 25   Q.  What is the date of this patent?
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     09:53AM  1   A.  July 10th, 1984.

     09:53AM  2   Q.  Is there a set of figures of this patent that would help

     09:53AM  3   understand what this device is and how it's used?

     09:53AM  4   A.  Yes.  There is a figure in there.  Figure 8, I believe?

              5   Q.  Actually --

     09:53AM  6   A.  Is it figure 8?  Figure 1.  I'm sorry.

     09:53AM  7   Q.  Okay.

     09:53AM  8   A.  The very top figure, once it's blown up, you can see the

     09:53AM  9   filter element, which is 10, is the bacterial filter that's

     09:53AM 10   placed in-between the collection device and the vacuum source.

     09:53AM 11   Q.  And is this much like the system disclosed in the '643

     09:53AM 12   Patent?

     09:53AM 13   A.  It's virtually identical.

     09:54AM 14            MR. LUKIN:  Could we have figure 8 of the '643

     09:54AM 15   Patent?

             16   BY MR. LUKIN:

     09:54AM 17   Q.  This is the figure that you were discussing?

     09:54AM 18   A.  That's right.  That's the figure right there I was

     09:54AM 19   mentioning.

     09:54AM 20   Q.  And is the element 38 A in this figure the filter means?

     09:54AM 21   A.  That's correct.

     09:54AM 22   Q.  Okay.  Now, Dr. Pizziconi, I want you to assume with me

     09:54AM 23   again that all of the other elements of claims 26 and 27 of

     09:54AM 24   the '643 Patent have been found in the prior art.  Would it be

     09:54AM 25   your opinion on that assumption that it would have been
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     09:54AM  1   obvious to doctors and nurses in the late 1980s to combine

     09:54AM  2   this patent that you found that is Defendant's Exhibit 297,

     09:54AM  3   the teaching of that patent with the other prior art

     09:55AM  4   references to arrive at the invention of claims 26 and 27 of

     09:55AM  5   the '643 Patent?

     09:55AM  6   A.  Yes.  This would have been obvious to combine this

     09:55AM  7   bacterial filter element with these other elements in the

     09:55AM  8   prior art.

     09:55AM  9   Q.  Now, I want to turn to pigs.

     09:55AM 10   A.  Okay.

     09:55AM 11   Q.  And --

     09:55AM 12            MR. LUKIN:  Your Honor, I'm not sure where you want

     09:55AM 13   to take a morning break.  There's probably twenty minutes of

     09:55AM 14   pig stuff.  We can continue or we can stop.

     09:55AM 15            THE COURT:  Why don't we -- If you wouldn't mind,

     09:55AM 16   let's continue and then we'll take a little bit longer break.

     09:55AM 17            MR. LUKIN:  I'll be happy to do that, Your Honor.  I

     09:55AM 18   just wanted to get your preference.

     09:55AM 19            THE COURT:  Thank you so much.

             20   BY MR. LUKIN:

     09:55AM 21   Q.  Dr. Pizziconi, you have reviewed in connection with this

     09:55AM 22   case the patents in suit?

     09:55AM 23   A.  I have.

     09:55AM 24   Q.  And you have reviewed the laboratory notebooks of

     09:55AM 25   Dr. Morykwas?
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     09:55AM  1   A.  That's correct.

     09:55AM  2   Q.  And you've reviewed expert reports and testimony and

     09:55AM  3   information provided by experts working for the plaintiffs in

     09:56AM  4   this case?

     09:56AM  5   A.  Yes, I have.

     09:56AM  6   Q.  Are you familiar -- Do you believe you're familiar with

     09:56AM  7   the pig experiments that were referred to in the patents

     09:56AM  8   involved in this case?

     09:56AM  9   A.  Yes, I am.

     09:56AM 10   Q.  Do you have any problems with those experiments as they

     09:56AM 11   were reported?

     09:56AM 12   A.  Yes, I do.

     09:56AM 13   Q.  What are the problems that you have?

     09:56AM 14   A.  One of the problems I have is that there's missing pig

     09:56AM 15   data.

     09:56AM 16   Q.  Okay.  So, the first problem is missing pig data.  Is it

     09:56AM 17   correct there were two different sets of pig experiments

     09:56AM 18   discussed in the patents in suit?

     09:56AM 19   A.  That's correct.

     09:56AM 20   Q.  And what were the nature of those two experiments?

     09:56AM 21   A.  There's a series of experiments with pigs that was

     09:56AM 22   basically looking at the rate of granulation of the wound bed

     09:56AM 23   and the second set of experiments with pigs was to study the

     09:56AM 24   effect of a bacterial challenge to a wound site.

     09:56AM 25   Q.  Is this missing pig that you've just expressed some issue
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     09:57AM  1   with part of the granulation study or part of the bacterial

     09:57AM  2   study?

     09:57AM  3   A.  Actually, they are both.

     09:57AM  4   Q.  Okay.  So, we have two missing pig issues.  We have a

     09:57AM  5   granulation pig issue and we have a bacteria pig issue.  Is

     09:57AM  6   that correct?

     09:57AM  7   A.  That's correct.

     09:57AM  8   Q.  Okay.  So, we have two missing pig issues.  What other do

     09:57AM  9   you have?

     09:57AM 10   A.  There's other granulation data, there's an error based on

     09:57AM 11   what we call an end point that the investigators were basing

     09:57AM 12   the rate of granulation data on.

     09:57AM 13   Q.  So, between us, may we refer to that as an end point

     09:57AM 14   issue?

     09:57AM 15   A.  End point issue.

     09:57AM 16   Q.  Okay.  And do you have any other issues with the

     09:57AM 17   experiments or the way the data were reported?

     09:57AM 18   A.  One of the issues just relates to the design of the

     09:57AM 19   experiment.

     09:57AM 20   Q.  So, in your -- the experimental design issue?

     09:57AM 21   A.  Experimental design issue.

     09:57AM 22   Q.  Okay.  I want to talk about each of those separately.  But

     09:57AM 23   first I want to ask you are you here to offer any opinions

     09:57AM 24   about the motives or intent of Dr. Argenta or Morykwas?

     09:58AM 25   A.  None whatsoever.
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     09:58AM  1   Q.  Are you here to offer any opinions as to whether

     09:58AM  2   Dr. Argenta or Morykwas violated or didn't violate any legal

     09:58AM  3   standards?

     09:58AM  4   A.  No, I'm not.

     09:58AM  5   Q.  Okay.  So, you're just here to talk about this as a

     09:58AM  6   scientist.  Is that right?

     09:58AM  7   A.  That's correct.

     09:58AM  8   Q.  Okay.  I want to turn to the first missing pig problem

     09:58AM  9   that you have, the missing pig problem with the granulation

     09:58AM 10   study.  What was the problem?

     09:58AM 11   A.  The problem was that the pig -- there was a pig number 4

     09:58AM 12   that the investigators had in their experimental test study

     09:58AM 13   that apparently there was a problem with that particular pig

     09:58AM 14   in that the wound cover shifted and the investigators

     09:58AM 15   concluded that that particular pig that that wound cover

     09:58AM 16   wasn't operating effectively and they discounted it from their

     09:59AM 17   data set.

     09:59AM 18   Q.  Do you have any problem with the notion that if there was

     09:59AM 19   a problem with a pig that they didn't use that data?  Does

     09:59AM 20   that cause you any heartache?

     09:59AM 21   A.  No.  I mean, particularly the animal studies and human

     09:59AM 22   studies there's a lot of room for error and there's things

     09:59AM 23   that you can't control and it's not unusual for investigators

     09:59AM 24   to decide whether or not a particular study or a particular

     09:59AM 25   data point was part of the data set or not part of that data
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     09:59AM  1   set.  We call them outliers.

     09:59AM  2   Q.  In that case, what's your problem?

     09:59AM  3   A.  My problem as a scientist is that all scientists are

     09:59AM  4   obligated to report to the public and to government entities,

     09:59AM  5   report accurately and report everything that happened in the

     09:59AM  6   experiment, so report accurately and report completely.

     09:59AM  7   Q.  What in your view should they have done?

     09:59AM  8   A.  They should have reported that there was a pig that they

     09:59AM  9   had a problem that was based on shifting of the cover and that

     10:00AM 10   although the -- they discounted from the calculation for the

     10:00AM 11   rate of granulation growth.  In fact that did happen and

     10:00AM 12   that's the way the scientific process should work.

     10:00AM 13   Q.  I want to turn now to the second problem of concern that

     10:00AM 14   you had with the granulation study and we're going to refer to

     10:00AM 15   that as the end point issue.  Is that okay?

     10:00AM 16   A.  That's fine.

     10:00AM 17   Q.  Can you describe for the jury your issue with the end

     10:00AM 18   point information?

     10:00AM 19   A.  So the investigators decided that one way to determine the

     10:00AM 20   rate of granulation growth was to -- basically they put

     10:00AM 21   defects in the back of these pigs, small holes, as a -- a

     10:00AM 22   representation of a wound site and they wanted to determine

     10:00AM 23   the rate of granulation growth, so their approach was simply

     10:00AM 24   we'll measure the defect when they first make the defect and

     10:00AM 25   we'll measure it over time and they would measure it until it
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     10:00AM  1   became a zero volume defect, so they measured the volume of

     10:01AM  2   the hole at time zero, they measured the volume of the hole

     10:01AM  3   over time, and then they determined when there was zero volume

     10:01AM  4   left, meaning that the wound bed literally grew to the top of

     10:01AM  5   the wound site so that it was even with the skin level and so

     10:01AM  6   that's what the end point is.  They measured the beginning

     10:01AM  7   volume and then when it went to the completed growth to the

     10:01AM  8   skin layer, then they knew that the wound bed was completely

     10:01AM  9   filled and so that volume over whatever time period it took to

     10:01AM 10   get there is how they determined the rate of granulation

     10:01AM 11   tissue growth, the amount of tissue that grew over time.

     10:01AM 12   Q.  So, let me see if I understand this.  If -- I have a cup

     10:01AM 13   and -- Assume that this cup is a defect on the back of a pig.

     10:01AM 14   Now, first of all, the defects on the back of the pigs were

     10:01AM 15   not nearly as deep as --

     10:02AM 16   A.  No, they were very small, actually.

     10:02AM 17   Q.  Is it correct the experimental design was to put this hole

     10:02AM 18   in the back of the pig and then take measurements until the

     10:02AM 19   hole was filled.  Is that right?

     10:02AM 20   A.  That's correct.

     10:02AM 21   Q.  Was it correct that the problem that you saw was instead

     10:02AM 22   of reporting data, all the data, from the holes when they were

     10:02AM 23   completely filled, some of the data that were reported were

     10:02AM 24   for holes that were only partially filled.  Is that correct?

     10:02AM 25   A.  That's correct.
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     10:02AM  1   Q.  Why does that matter?

     10:02AM  2   A.  Well, the -- To determine the rate of granulation growth,

     10:02AM  3   it was based on a complete filling of the wound defect, so if

     10:02AM  4   you used a data point other than the end point which would

     10:02AM  5   mean that it would be a shorter time frame and that goes in

     10:02AM  6   the denominator, so you've got a number on the top divided by

     10:02AM  7   a smaller number, that means the rate of granulation growth

     10:02AM  8   number would be larger.

     10:02AM  9   Q.  Now, as you've indicated, you've seen reports from other

     10:02AM 10   experts in this case.  Is that correct?

     10:02AM 11   A.  Yes, I have.

     10:02AM 12   Q.  Do you understand that one of KCI's experts, that

     10:02AM 13   presumably the plaintiffs themselves have recognized that

     10:03AM 14   there is this error in the data reported with respect to the

     10:03AM 15   granulation study.  Is that right?

     10:03AM 16   A.  That's correct.

     10:03AM 17   Q.  And you both -- you and one of KCI's, their experts, have

     10:03AM 18   recalculated this number.  Is that right?

     10:03AM 19   A.  Yes, we did.

     10:03AM 20   Q.  Does your number agree with the recalculation of KCI's

     10:03AM 21   expert?

     10:03AM 22   A.  They are pretty close.

     10:03AM 23   Q.  And what difference do both you and he determine in this

     10:03AM 24   data?

     10:03AM 25   A.  When you recalculate the data based on the true end
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     10:03AM  1   points, the rate of granulation growth -- average rate of

     10:03AM  2   granulation growth for this set of pig studies is roughly in

     10:03AM  3   half.  It about one half of what they reported.

     10:03AM  4   Q.  You're not here to tell the jury that the granulation

     10:03AM  5   studies conducted by Dr. Morykwas did not show improved

     10:03AM  6   granulation, are you?

     10:03AM  7   A.  No.

     10:03AM  8   Q.  You're not quibbling that they got a good result, are you?

     10:03AM  9   A.  Even though it was half the original value they reported,

     10:04AM 10   it was still an increase in the rate of granulation growth

     10:04AM 11   relative to the other wound site, what the controlled wound

     10:04AM 12   site was.

     10:04AM 13   Q.  But it is correct, is it not, to the extent there was an

     10:04AM 14   error in -- for whatever reason in the data that were reported

     10:04AM 15   that the error was in favor of KCI, not -- or in favor of the

     10:04AM 16   inventors and Wake Forest and not adverse to the inventors and

     10:04AM 17   Wake Forest?

     10:04AM 18   A.  It was in favor.  That's true.

     10:04AM 19   Q.  Now, let me turn to the bacteria study.  What was your

     10:04AM 20   problem with the bacteria study?

     10:04AM 21   A.  Well, the bacteria study was another set of data, again,

     10:04AM 22   that they were trying to determine the effect of vacuum

     10:04AM 23   suction on wounds that were -- had a certain bacterial

     10:04AM 24   challenge or bacterial mound in the wound site and my problem

     10:04AM 25   with that was as you looked at the data that there were
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     10:04AM  1   actually two sets of data, I couldn't figure out exactly which

     10:04AM  2   one was which because they only reported a single set of data

     10:05AM  3   and when you look at the numbers closer that it turns out

     10:05AM  4   there's another missing pig in this set of data.

     10:05AM  5   Q.  And have you heard explanations for why this data is not

     10:05AM  6   what was reported in the patent?

     10:05AM  7   A.  I heard Dr. Morykwas testify to why that pig was

     10:05AM  8   eliminated from the data that they reported to the Patent

     10:05AM  9   Office.

     10:05AM 10   Q.  What do you recall his explanation to be?

     10:05AM 11   A.  My recollection is that there was actually another pig,

     10:05AM 12   pig 1, that was -- the initial pig in this series of bacterial

     10:05AM 13   studies, and that pig was used to get an idea how much

     10:05AM 14   bacteria to challenge the wound site with, so presumably that

     10:05AM 15   pig number 1 was to by itself determine what appropriate

     10:05AM 16   bacterial challenge should they use for this pig study of five

     10:05AM 17   pigs.

     10:05AM 18   Q.  And have you seen in your review of information for this

     10:05AM 19   case any different explanations for why that data were not

     10:06AM 20   reported to the Patent Office?

     10:06AM 21   A.  One of the experts from KCI said that it really wasn't a

     10:06AM 22   pig for calibrating the tests for the appropriate amount of

     10:06AM 23   bacteria, that it was really a bacterial contamination

     10:06AM 24   study -- issue.

     10:06AM 25   Q.  Now, setting aside whether those explanations are
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     10:06AM  1   consistent or not or right or wrong, I want you to assume with

     10:06AM  2   me that, in fact, at least one of those explanations were

     10:06AM  3   correct; and maybe they're both correct.  Even assuming that

     10:06AM  4   they're correct, from a scientific perspective, do you agree

     10:06AM  5   with the way doctors Argenta and Morykwas reported that

     10:06AM  6   information in the patent?

     10:06AM  7   A.  Again, as a scientist, we're obliged to report accurately

     10:06AM  8   and completely all of the results.

     10:06AM  9   Q.  And if you look at the data that were not included and

     10:06AM 10   then assumed that the data were included, is the result such

     10:07AM 11   that what was actually reported to the Patent Office more

     10:07AM 12   favorable to the inventors and Wake Forest or less favorable

     10:07AM 13   to the inventors and Wake Forest?

     10:07AM 14   A.  They were more favorable.

     10:07AM 15   Q.  Finally, I want to turn to the experimental design issue.

     10:07AM 16   What's your problem with the experimental design?

     10:07AM 17   A.  Well, experimental designs are difficult to do with

     10:07AM 18   animals, but, nonetheless, the design that they used was --

     10:07AM 19   they put basically two wound defects in each pig that they had

     10:07AM 20   in the study, so they had one wound defect that would be

     10:07AM 21   called their -- basically your test wound and then a similar

     10:07AM 22   defect they called their control, which is not an unusual

     10:07AM 23   thing to do for these kinds of studies.  But intrinsically in

     10:07AM 24   that design as they designed the experiment they attached

     10:07AM 25   equal or identical suction apparatus to the wound site and
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     10:07AM  1   they both had tubes that went vertically up and over some

     10:07AM  2   retaining line and then back down to either a suction pump or

     10:08AM  3   a -- just vented to atmosphere.  My idea was from these

     10:08AM  4   investigators was that, well, okay.  We've got two wounds,

     10:08AM  5   identical -- identical suction apparatus and we're going to

     10:08AM  6   see what happens between the wound that's got a suction

     10:08AM  7   applied to it and the one that didn't have suction applied to

     10:08AM  8   it.  In principle, that makes sense.  The issue here was that

     10:08AM  9   when you look at it closer, the wound, the control wound that

     10:08AM 10   they were comparing their rate of granulation study to, had a

     10:08AM 11   distinct disadvantage in that the wound that didn't have any

     10:08AM 12   suction to it, the wound as it wept, as it wept wound fluid

     10:08AM 13   and exudate would have to accumulate under that covering and

     10:08AM 14   the only place it can go is up against gravity, slowly but

     10:08AM 15   surely, so, basically, the exudate pulled in that control

     10:08AM 16   wound.

     10:08AM 17   Q.  Now, just to be fair, the experimental design that you

     10:09AM 18   just described was fully disclosed in the patent documents,

     10:09AM 19   was it not?

     10:09AM 20   A.  Yes, it was.

     10:09AM 21   Q.  Setting that aside, is it your belief that the way this

     10:09AM 22   control worked would have provided a difference in result than

     10:09AM 23   in the way it should have been done under a more rigorous

     10:09AM 24   scientific procedure?

     10:09AM 25   A.  Yes.  It's known -- It's been reported I think even by

                                                        Pizziconi - Direct (Lukin)

                                                                        Page 4184

     10:09AM  1   these investigators an accumulation of exudate in the wound

     10:09AM  2   would have a dilatorious effect on the rate of granulation

     10:09AM  3   growth, so basically what you have is a wound that you're

     10:09AM  4   using as a control that's at a distinct disadvantage together

     10:09AM  5   with a rate of granulation growth rate that now is in half

     10:09AM  6   presents the question of whether or not there was a change in

     10:09AM  7   the design where somehow they allowed the exudate to be

     10:09AM  8   removed from the wound site from the control without applying

     10:09AM  9   suction forces, then -- then you might have apples and apples

     10:10AM 10   where you have both wound sites, one experimenting vacuum and

     10:10AM 11   one not experiencing a collection of exudate, that would

     10:10AM 12   essentially affect the wound healing in a negative way.

     10:10AM 13   Q.  To the extent you have described an issue with the design

     10:10AM 14   of the experimental control, would the design issue that you

     10:10AM 15   have identified resulted in their being more favorable results

     10:10AM 16   to the inventors and Wake Forest or less favorable results to

     10:10AM 17   the inventors and Wake Forest?

     10:10AM 18   A.  It would be more favorable.

     10:10AM 19   Q.  Dr. Pizziconi, just one or two last questions.  This pig

     10:10AM 20   stuff is kind of new and different to all of us.  Is there

     10:10AM 21   anything funny or amusing about not reporting accurately the

     10:10AM 22   results of scientific experiments?

     10:10AM 23   A.  No.  This is a serious omission.  As a scientist in the

     10:11AM 24   scientific community, the only way we can progress science is

     10:11AM 25   to have full disclosure of your experimental results.  It
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     10:11AM  1   doesn't matter whether you have experimental difficulties.  We

     10:11AM  2   all do.  You just report what you've got.

     10:11AM  3            MR. LUKIN:  Pass the witness, Your Honor.

     10:11AM  4            THE COURT:  Thank you very much.  Doctor, we're going

     10:11AM  5   to take a break at this time and then we'll come back for

     10:11AM  6   further examination.

     10:11AM  7            Thank you so much, ladies and gentlemen.  Let's all

     10:11AM  8   stand for the jury.  And, Mr. Ramirez, will you lead the jury

     10:11AM  9   out?  We will be back in -- Let's come back at twenty-five

     10:11AM 10   until or 10:35.  10:35.  Thank you very much.

     10:11AM 11       (Jury out.)

     10:11AM 12            THE COURT:  Thank you, Doctor.  You can step down and

     10:12AM 13   take a break here.  We'll be in recess.

     10:12AM 14            MR. MACON:  Your Honor, I have just one issue.

     10:12AM 15            THE COURT:  Sure.  Please be seated.

     10:12AM 16            MR. MACON:  We -- I would -- I would recommend that

     10:12AM 17   you order -- have their lunches ordered so they'll be here at

     10:12AM 18   12:00.  Since -- since we learned Ms. Tintle's deposition is

     10:12AM 19   not going this morning, we're scrambling.  I don't think

     10:12AM 20   there's going to be any gap, but I think it would be better if

     10:12AM 21   they were -- if they were here at 12:00 so --

     10:12AM 22            THE COURT:  Mr. Macon, I'll do it just that way.

     10:12AM 23            MR. MACON:  Thank you, Your Honor.

     10:12AM 24            THE COURT:  Thank you, sir.

     10:12AM 25       (Recess.)
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     10:42AM  1            THE COURT:  Thank you so much.  Please be seated.

     10:42AM  2   Now, Mr. McClanahan.  It's your turn.

     10:42AM  3            MR. McCLANAHAN:  Thank you, Your Honor.

     10:42AM  4                        CROSS EXAMINATION

     10:42AM  5   BY MR. McCLANAHAN:

     10:42AM  6   Q.  Dr. Pizziconi, I think I'll be brief with you.  Let me go

     10:42AM  7   through just two or three areas with you.

     10:42AM  8            The first area has to do with the -- your discussion

     10:42AM  9   of the device that was disclosed in Dr. Biers's book?

     10:43AM 10   A.  Yes.

     10:43AM 11   Q.  And remember you did a demonstration with the blue ball?

     10:43AM 12   A.  Yes.

     10:43AM 13   Q.  That one.  First, let me show you this.  A demonstrative

     10:43AM 14   exhibit in this case is demonstrative 325 which is called the

     10:43AM 15   BlueSky Medical Kremlin kit.  Okay?  And I've got the

     10:43AM 16   components of that kit here and it's got a -- some sterile

     10:43AM 17   tubing with an adapter, kind of like the one that you showed

     10:43AM 18   in the demonstration that you plugged into the pump?

     10:43AM 19   A.  Yes.

     10:43AM 20   Q.  And it's also got a suction dome.

     10:43AM 21   A.  I see that.

     10:43AM 22   Q.  Which is -- I think it's been described by other witnesses

     10:43AM 23   as a breast shield.

     10:43AM 24   A.  Yes.

     10:44AM 25   Q.  Okay?
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     10:44AM  1            MR. McCLANAHAN:  May I come up here, Your Honor?

     10:44AM  2            THE COURT:  You may.

     10:44AM  3   BY MR. McCLANAHAN:

     10:44AM  4   Q.  Is this essentially the same thing that you were

     10:44AM  5   describing Dr. Biers had disclosed back in 1908?

     10:44AM  6   A.  Yes, it is.

     10:44AM  7   Q.  Now, I want to follow up a little bit on your "use it or

     10:44AM  8   lose it" discussion.

     10:44AM  9   A.  Yes.

     10:44AM 10   Q.  I think you said something to the effect that living cells

     10:44AM 11   respond to negative pressure?

     10:44AM 12   A.  They respond to forces and negative pressure would be a

     10:44AM 13   force.

     10:44AM 14   Q.  That's what I want to talk about.  Now, are the VAC and

     10:44AM 15   the Versatile 1 both suction devices that apply negative

     10:44AM 16   pressure to tissue in the same way?

     10:44AM 17   A.  Yes.

     10:44AM 18   Q.  Would wound tissues react in the same way to the negative

     10:44AM 19   pressure provided by either the VAC or the Versatile 1?

     10:44AM 20   A.  You would expect they would.

     10:44AM 21   Q.  Would negative pressure be distributed the same way to the

     10:45AM 22   wound tissue whether it was foam or gauze under the wound

     10:45AM 23   cover?

     10:45AM 24   A.  You would expect it would.

     10:45AM 25   Q.  Therefore, would you expect from a physical standpoint
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     10:45AM  1   that the effect on human tissue would be essentially the same

     10:45AM  2   with either the VAC or the Versatile 1?

     10:45AM  3   A.  That's true.

     10:45AM  4   Q.  And on the pig test that you discussed briefly.

     10:45AM  5   A.  Yes.

     10:45AM  6   Q.  By the way, I notice that Dr. Morykwas -- You recall

     10:45AM  7   Dr. Morykwas was the one who was responsible for disclosing

     10:45AM  8   that data to the Patent Office?

     10:45AM  9   A.  Yes.

     10:45AM 10   Q.  Did you notice that Dr. Morykwas was not in the courtroom

     10:45AM 11   during your direct examination when Mr. Lukin was asking you

     10:45AM 12   about that?

     10:45AM 13   A.  I did not notice that.

     10:45AM 14   Q.  Well, on those pig tests for just a second.  Let me ask

     10:45AM 15   you this:  If -- Talking about the missing pig for a second,

     10:46AM 16   okay?  If one pig was the control pig, then why would that pig

     10:46AM 17   be given a number as opposed to identified as the control pig?

     10:46AM 18   Can you think of whether that meets the scientific method?

     10:46AM 19   A.  If I understand you correctly, that each pig had its own

     10:46AM 20   control and each given a number.

     10:46AM 21   Q.  So, they -- so, to the extent that the scientific method

     10:46AM 22   would need a control pig, if there was a control pig, it

     10:46AM 23   wasn't treated as it would normally be treated as a control?

     10:46AM 24   A.  Each pig was its own control and they were not treated in

     10:46AM 25   the way that was scientifically rigorous.
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     10:46AM  1   Q.  Now, did you notice anything in Dr. Morykwas's lab notes

     10:46AM  2   to indicate that there even was a control or that there even

     10:46AM  3   was two experiments?

     10:46AM  4   A.  On the missing pig data, on the rate of granulation we did

     10:46AM  5   know there was a pig that was shifted, it just wasn't

     10:47AM  6   reported.  On the bacterial study, we -- there are no

     10:47AM  7   notations in the notebook that indicated there was an

     10:47AM  8   additional pig.

     10:47AM  9            MR. McCLANAHAN:  Thank you very much, Your Honor.

     10:47AM 10   I'll pass.

     10:47AM 11            THE COURT:  Thank you, Mr. McClanahan.  Yes, sir,

     10:47AM 12   Mr. McClanahan.

     10:47AM 13            MR. MACON:  Since I failed high school biology, Your

     10:47AM 14   Honor, I'm going to let Kirt O'Neill handle this.

     10:47AM 15            THE COURT:  I think Mr. -- I had trouble in

     10:47AM 16   chemistry, Mr. Macon, and so I understand.  Now, Mr. O'Neill,

     10:47AM 17   have you introduced yourself to the jury?

     10:47AM 18            MR. O'NEILL:  I have not, Your Honor.

     10:47AM 19            THE COURT:  Would you, please, you do so.

     10:47AM 20            MR. O'NEILL:  Hi.  I'm Kirt O'Neill, another attorney

     10:47AM 21   for KCI and Wake Forest.  I'm very happy to be here.

             22                        CROSS EXAMINATION

             23   BY MR. O'NEILL:

     10:47AM 24   Q.  Hi, Dr. Pizziconi.

     10:47AM 25   A.  Good morning.
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     10:47AM  1   Q.  You and I have met back in April at your deposition.  Do

     10:47AM  2   you recall?

     10:47AM  3   A.  I recall that.

     10:47AM  4   Q.  I want to talk to you today about three things.  Number

     10:47AM  5   one, your qualifications to be giving opinions on a wound

     10:47AM  6   healing patent which you understand Dr. Argenta has.

     10:47AM  7   A.  Yes.

     10:47AM  8   Q.  Number two, I want to talk to you about your opinions of

     10:48AM  9   obviousness, Dr. Argenta's patents, based on your review of

     10:48AM 10   the glass cupping and cannisters and filters.

     10:48AM 11   A.  Okay.

     10:48AM 12   Q.  Number three, I want to talk to you about pig studies.

     10:48AM 13   A.  Fine.

     10:48AM 14   Q.  First of all, your qualifications.  You are not skilled in

     10:48AM 15   art of these patents.  Correct?

     10:48AM 16   A.  I'm not a doctor, a nurse, but I am a biomedical engineer

     10:48AM 17   that designs medical devices.

     10:48AM 18   Q.  Were you in the courtroom when Dr. Hopf testified about

     10:48AM 19   what level of skill would be had by a person of skill in the

     10:48AM 20   art in these patents?

     10:48AM 21   A.  I was.

     10:48AM 22   Q.  And did -- so, you understand that she said that a person

     10:48AM 23   skilled in the art would be a health care professional such as

     10:48AM 24   a doctor or a nurse?

     10:48AM 25   A.  I did.
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     10:48AM  1   Q.  Okay.  And you're neither a doctor nor a nurse.  Correct?

     10:48AM  2   A.  That's correct.

     10:48AM  3   Q.  And so you are not a person who is skilled in the art of

     10:48AM  4   these patents?

     10:48AM  5   A.  In my expert report I gave additional people skilled in

     10:48AM  6   the art including bioengineers.

     10:48AM  7   Q.  If you accept Dr. Hopf's definition of a person a person

     10:49AM  8   skilled in the art as a doctor or nurse, that's not you?

     10:49AM  9   A.  That's not me.  But we work in this field.  Bioengineers

     10:49AM 10   work hand-in-hand with physicians and nurses and medical

     10:49AM 11   technology.

     10:49AM 12   Q.  Just to be clear, Dr. Hopf does not feel you're a person

     10:49AM 13   skilled in the art of these patents.

     10:49AM 14   A.  I don't know what she's thinking.  She did not say that.

     10:49AM 15   Q.  I understand, but --.

     10:49AM 16   A.  She didn't specifically say that.

     10:49AM 17   Q.  Another skill that you lack, expertise that you lack is

     10:49AM 18   any formal medical training in patient treatment.  Correct?

     10:49AM 19   A.  I've got some limited background in life sciences and the

     10:49AM 20   medical sciences and some of this touches upon the application

     10:49AM 21   of medical devices as it's applied to the treatment of

     10:49AM 22   patient.  That's how we design our devices with in mind for

     10:49AM 23   treatment for patients.

     10:49AM 24   Q.  The question is do you have any formal medical training in

     10:49AM 25   the treatment of patients?
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     10:49AM  1   A.  As it pertains to how a device is used to treat patients,

     10:50AM  2   yes.

     10:50AM  3   Q.  Trevor, could we see his deposition at page 26, line 11.

     10:50AM  4       (Deposition started.

              5   BY MS. MAYOR:

     10:50AM  6   Q.  Do you have any formal medical training in the treatment

     10:50AM  7   of patients?

     10:50AM  8   A.  No.

     10:50AM  9       (Deposition stopped.

     10:50AM 10   A.  And my testimony today is that -- as it pertains to

     10:50AM 11   medical training, using medical devices, I would have some

     10:50AM 12   experiment with that.

     10:50AM 13   Q.  Do you have any expertise or training in the treatment of

     10:50AM 14   severe wounds in the skin?

     10:50AM 15   A.  I do not have expertise in severe wounds of the skin, no.

     10:50AM 16   Q.  That would include pressure sores?

     10:50AM 17   A.  No.

     10:50AM 18   Q.  That would include diabetic ulcers?

     10:50AM 19   A.  No.

     10:50AM 20   Q.  Venostasis ulcers?

     10:50AM 21   A.  No.

     10:50AM 22   Q.  Burns?

     10:50AM 23   A.  No.

     10:50AM 24   Q.  Surgical incisions?

     10:50AM 25   A.  No.
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     10:50AM  1   Q.  Skin flaps or skin grafts?

     10:51AM  2   A.  No.

     10:51AM  3   Q.  And have you ever used any negative pressure wound therapy

     10:51AM  4   device?

     10:51AM  5   A.  I never used either of these -- well, the VAC system I

     10:51AM  6   haven't used or any other vac -- vacuum assisted closure for

     10:51AM  7   treatment of wounds.

     10:51AM  8   Q.  You haven't used the VAC system and you haven't used the

     10:51AM  9   Versatile 1 system?

     10:51AM 10   A.  No, I haven't.

     10:51AM 11   Q.  Have you ever seen a VAC or a Versatile 1 on a patient?

     10:51AM 12   A.  I've never seen it actually on a patient per se.

     10:51AM 13   Q.  Have you ever used any closed suction drainage systems

     10:51AM 14   like Chariker-Jeter?

     10:51AM 15   A.  I haven't used the closed suction.  I've used open suction

     10:51AM 16   systems for -- in our animal work.

     10:51AM 17   Q.  You've never used any closed suction drainage systems?

     10:51AM 18   A.  That's correct.

     10:51AM 19   Q.  And have you ever used any dressings at all in connection

     10:51AM 20   with vacuum?

     10:51AM 21   A.  As far as wound dressings?

     10:51AM 22   Q.  Yes, sir.

     10:51AM 23   A.  Not -- not per se.

     10:51AM 24   Q.  And have you ever conducted any research or studies on

     10:52AM 25   vacuum techniques for wounds?
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     10:52AM  1   A.  I have not conducted any studies per se, no.

     10:52AM  2   Q.  You've testified that you're a medical device expert.

     10:52AM  3   Correct?

     10:52AM  4   A.  That's correct.

     10:52AM  5   Q.  But have you -- Do you have any experience designing or

     10:52AM  6   manufacturing any device that uses reduced pressure to treat,

     10:52AM  7   drain, or heal a wound or drain fistula?

     10:52AM  8   A.  I've certainly expertise in the components for these

     10:52AM  9   systems but not for the specific application for wound

     10:52AM 10   treatment.

     10:52AM 11   Q.  Just to be clear, you have no expertise in designing

     10:52AM 12   medical devices that are used to treat a wound or drain a

     10:52AM 13   fistula?

     10:52AM 14   A.  That's correct.

     10:52AM 15   Q.  Now, you said that in your view Dr. Argenta's wound

     10:52AM 16   treatment patents were obvious.  Correct?

     10:52AM 17   A.  That's correct.

     10:52AM 18   Q.  And you know that the obviousness determination is

     10:52AM 19   supposed to be made by somebody who's skilled in the art of

     10:53AM 20   the patents.  Correct?

     10:53AM 21   A.  One skilled in the art, in that field of invention.

     10:53AM 22   That's true.

     10:53AM 23   Q.  And, again, according to Dr. Hopf's testimony, you would

     10:53AM 24   not be such a person?

     10:53AM 25   A.  She did not explicitly state that, no.
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     10:53AM  1   Q.  Well, did she explicitly state that you were a person

     10:53AM  2   skilled in the art?

     10:53AM  3   A.  Well, I'm an expert witness in this case, so I would

     10:53AM  4   assume that I have some relevance to this technology.

     10:53AM  5   Q.  I want to know about whether you fit Dr. Hopf's

     10:53AM  6   description of a person who should be here giving opinions on

     10:53AM  7   obviousness of the patents.

     10:53AM  8            MR. McCLANAHAN:  Objection.  That's already been

     10:53AM  9   covered and -- It's already been covered.

     10:53AM 10            THE COURT:  Okay.

     10:53AM 11            MR. LUKIN:  It also misstates her testimony, Your

     10:53AM 12   Honor.

     10:53AM 13            THE COURT:  Well, to the best of your recollection,

     10:53AM 14   can you remember what she -- how she defined a person skilled

     10:53AM 15   in the art?

     10:53AM 16            THE WITNESS:  I believe she said that medical doctors

     10:53AM 17   and nurses.

     10:53AM 18            THE COURT:  Okay.

             19   BY MR. O'NEILL:

     10:53AM 20   Q.  You're not such a person?

     10:53AM 21   A.  I'm neither of those.

     10:54AM 22   Q.  Therefore, if you are here talking about obviousness of

     10:54AM 23   the patents as a person skilled in the art, Dr. Hopf doesn't

     10:54AM 24   think you belong here.

     10:54AM 25            MR. McCLANAHAN:  Well, that calls for speculation as
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     10:54AM  1   to what she thinks.

     10:54AM  2            THE COURT:  I'll sustain that objection.

              3   BY MR. O'NEILL:

     10:54AM  4   Q.  You are not an expert in wound treatment like the VAC or

     10:54AM  5   the Versatile 1.  Correct?

     10:54AM  6   A.  I have no expertise with either of those systems

     10:54AM  7   specifically.

     10:54AM  8   Q.  And for your opinions today you relied on Dr. Biers's

     10:54AM  9   glass cupping technique.  Correct?

     10:54AM 10   A.  As one example.

     10:54AM 11   Q.  Are you an expert in the procedure that he describes in

     10:54AM 12   his article using the glass cups?

     10:54AM 13   A.  I've read his chapter.

     10:54AM 14   Q.  Do you have any expertise in the treatment of mastitis as

     10:54AM 15   described by Dr. Biers?

     10:54AM 16   A.  No clinical expertise.

     10:54AM 17   Q.  Do you have any -- and you know that mastitis involves an

     10:54AM 18   abscess in the breast?

     10:54AM 19   A.  That's correct.

     10:54AM 20   Q.  Do you have any expertise in draining abscesses?

     10:54AM 21   A.  No clinical experience whatsoever.

     10:54AM 22   Q.  In explaining your opinions of obviousness, I notice that

     10:55AM 23   you started with Claim 13 of Dr. Argenta's patent, so I would

     10:55AM 24   like to show it to you again, if I could.

     10:55AM 25            MR. O'NEILL:  Trevor.

                                                       Pizziconi - Cross (O'Neill)

                                                                        Page 4197

              1   BY MR. O'NEILL:

     10:55AM  2   Q.  And this happens to be a method of treating a wound.

     10:55AM  3   Right?

     10:55AM  4   A.  That's correct.

     10:55AM  5   Q.  And you understand this to be Dr. Argenta's patented

     10:55AM  6   treatment method?

     10:55AM  7   A.  That's correct.

     10:55AM  8   Q.  And, again, you have no expertise in the treatment methods

     10:55AM  9   used by plastic surgeons and other people like Dr. Argenta?

     10:55AM 10   A.  Not -- not specific treatment.  I am familiar with the

     10:55AM 11   technology.

     10:55AM 12   Q.  Were you giving a specific opinion that the treatment

     10:55AM 13   methods claimed by Dr. Argenta are somehow obvious?

     10:55AM 14   A.  Well, from reading Claim 13, method of treating a wound

     10:55AM 15   comprising the steps of securing an appliance, again a device,

     10:55AM 16   a method for using devices, for applying reduced pressure to

     10:55AM 17   the wound, I think that's -- that's within my field of

     10:55AM 18   expertise, and providing reduced pressure to said appliance

     10:55AM 19   and alternating intervals of application -- I understand that

     10:56AM 20   technology.

     10:56AM 21   Q.  Do you believe treating wounds of the skin are part of

     10:56AM 22   your expertise?

     10:56AM 23   A.  I'm testifying that treating a wound using these devices

     10:56AM 24   that the prior art has taught that this sound reasonable to

     10:56AM 25   me.
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     10:56AM  1   Q.  My question to you was whether the particular treatment

     10:56AM  2   method described in the patents is an area of your expertise?

     10:56AM  3   A.  As it applies to the physics of these devices, I would say

     10:56AM  4   that I can certainly give testimony on that.

     10:56AM  5   Q.  Okay.  But you don't have any direct experience with

     10:56AM  6   treating patients with severe wounds to the skin, correct?

     10:56AM  7   A.  I don't have any clinical experience with the application

     10:56AM  8   of this technology.

     10:56AM  9   Q.  And you don't have any experience with applying glass cups

     10:56AM 10   to treat a wound in the skin?

     10:56AM 11   A.  No.  No expertise per se.

     10:56AM 12   Q.  And you don't have any experience using flotation valves

     10:56AM 13   and cannisters to treat severe wounds of the skin?

     10:56AM 14   A.  Not treating wounds, but we use those routinely in animal

             15   studies.

     10:57AM 16   Q.  And you don't have any experience using bacteria filters

     10:57AM 17   to treat severe wounds in the skin?

     10:57AM 18   A.  No.  We use it for similar applications but not for wounds

     10:57AM 19   per se.

     10:57AM 20   Q.  Attached to your expert reports in this case was your CV,

     10:57AM 21   your resume.  Do you remember that?

     10:57AM 22   A.  Yes.

     10:57AM 23   Q.  And densely packed.  Nine pages.  Are you familiar with

     10:57AM 24   it?

     10:57AM 25   A.  Somewhat.
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     10:57AM  1   Q.  Are you aware that the word "wound" does not appear one

     10:57AM  2   time in your nine page CV?

     10:57AM  3   A.  I believe that's true.

     10:57AM  4   Q.  You brought a blue ball to demonstrate Dr. Biers's

     10:57AM  5   technique.  Correct?

     10:57AM  6   A.  That's correct.

     10:57AM  7   Q.  Were you -- Did you intend to suggest to the jury that

     10:57AM  8   just because a glass cup applies suction to a blue ball that,

     10:57AM  9   therefore, Dr. Argenta's negative pressure wound therapy

     10:57AM 10   method is obvious?

     10:57AM 11   A.  Well, just based on the concept, the original concept that

     10:58AM 12   Dr. Argenta suggested, the physics are identical from what I

     10:58AM 13   showed.

     10:58AM 14   Q.  When you say "the physics," you mean just the act of

     10:58AM 15   suction on the surface that the glass is stuck to?

     10:58AM 16   A.  Well, these appliances that were described, the schematic

     10:58AM 17   was of an appliance.  These are static schematics, so there

     10:58AM 18   was a wound cover, an exit connected to a vacuum source, so

     10:58AM 19   the concept that Dr. Argenta disclosed as his original concept

     10:58AM 20   was in my mind the same schematic we saw or based on the same

     10:58AM 21   kind of physics that Dr. Biers described.

     10:58AM 22   Q.  Let's assume that underneath the glass cup that you

     10:58AM 23   demonstrated is on the one hand a severe wound in the skin

     10:58AM 24   that does not involve a fistula and then also assume you have

     10:58AM 25   your glass cup stuck to another patient who has a heavily
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     10:59AM  1   draining fistula.  Do you have any expertise that allows you

     10:59AM  2   to determine whether those have the same effects on the

     10:59AM  3   patient's wound?

     10:59AM  4   A.  Well, they certainly would have the same suction forces

     10:59AM  5   and I presume since wound tissue, these are -- you know,

     10:59AM  6   similar tissue, would have similar effect, mechanical forces

     10:59AM  7   induced by a vacuum that strain those tissues at the -- at

     10:59AM  8   equal forces, equal suction forces that you would expect

     10:59AM  9   similar effects.

     10:59AM 10   Q.  You keep saying "you would expect," "you would expect."

     10:59AM 11   Have you done any testing, analysis, or investigation into

     10:59AM 12   whether the glass cupping techniques such as you've described

     10:59AM 13   would have the same effect on a chronic open wound that it

     10:59AM 14   would have on a wound that is being bathed in caustic effluent

     10:59AM 15   from fistula?

     10:59AM 16   A.  Well, if the forces were similar, then I would expect that

     10:59AM 17   the mechanical responses to those forces would be -- would be

     10:59AM 18   reasonably similar.

     11:00AM 19   Q.  Okay.  My question was have you done any testing or

     11:00AM 20   analysis or investigation into that?

     11:00AM 21   A.  Well, on mechanical forces on cells, I have.

     11:00AM 22   Q.  Have you brought us your papers showing us your analysis?

     11:00AM 23   A.  No, I haven't.

     11:00AM 24   Q.  Have you done any written analysis or laboratory analysis

     11:00AM 25   in connection with this case that would allow you to determine
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     11:00AM  1   that the effect of your glass cup on an open chronic wound

     11:00AM  2   would be the same on a wound that's being bathed with the

     11:00AM  3   effluent from the fistula?

     11:00AM  4   A.  Not specifically, but there's certainly a lot of prior art

     11:00AM  5   that teaches that mechanical forces on tissue, including

     11:00AM  6   cells, would induce in a reasonable range of deformation cell

     11:00AM  7   activation that would lead to something like granulation

     11:00AM  8   formation.  That would be a reasonable deduction.

     11:00AM  9   Q.  And let's talk about pig studies.

     11:00AM 10   A.  Sure.

     11:00AM 11   Q.  You have five patents of your own?

     11:01AM 12   A.  Yes.

     11:01AM 13   Q.  You're proud of them?

     11:01AM 14   A.  You bet.

     11:01AM 15   Q.  And you've done some animal studies in connection with

     11:01AM 16   some of your own patents.  Correct?

     11:01AM 17   A.  Let's see.  I'm not sure if they are animal studies in my

     11:01AM 18   patents but they're in publication.

     11:01AM 19   Q.  Understood.  And you know that a patent application is not

     11:01AM 20   the same thing as a scientific paper that you would publish in

     11:01AM 21   a peer review journal.  Correct?

     11:01AM 22   A.  I'm not sure exactly in what context you would say.

     11:01AM 23   Q.  Well, let's ask about your own patent applications --

     11:01AM 24   A.  Okay.

     11:01AM 25   Q.  -- and your own peer review journal articles.  You do have
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     11:01AM  1   some of each.  Is that correct?

     11:01AM  2   A.  That's true.

     11:01AM  3   Q.  Do you use the same scientific standards and recording

     11:01AM  4   standards in your patents that you've used in reporting

     11:01AM  5   results for peer review scientific articles?

     11:01AM  6   A.  You would certainly want to report accurately and full --

     11:01AM  7   fully what -- whatever you're trying to submit to the Patent

     11:02AM  8   Office so I would say the same scientific rigor would hold.

     11:02AM  9   Q.  Do you --

     11:02AM 10            THE COURT:  You may be too close to the microphone.

     11:02AM 11            THE WITNESS:  Oh.

     11:02AM 12            THE COURT:  But you're working your hardest and I

     11:02AM 13   appreciate it.

     11:02AM 14            THE WITNESS:  Okay.  I'm sorry, Your Honor.

     11:02AM 15            THE COURT:  No problem.

             16   BY MR. O'NEILL:

     11:02AM 17   Q.  Dr. Pizziconi, you understand that the effect of your

     11:02AM 18   testimony about pig studies would be that if there's intent on

     11:02AM 19   the part of the inventors to mislead the patent examiner in

     11:02AM 20   this case and if there was a material misstatement or

     11:02AM 21   omission, the result is the Wake Forest patents might be

     11:02AM 22   unenforceable.  Correct?

     11:02AM 23   A.  I'm not here to testify to anything to do with intent,

     11:02AM 24   sir.  I'm here to testify of the scientific basis for

     11:02AM 25   reporting results, experimental results.
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     11:02AM  1   Q.  My question was have the lawyers ever explained to you

     11:02AM  2   about inequitable conduct and the potential effect of your

     11:02AM  3   testimony?

     11:02AM  4   A.  I'm aware of that from the jury instructions from the

     11:02AM  5   Judge.

     11:03AM  6   Q.  And with respect to intent, you don't have any knowledge

     11:03AM  7   of the specific intent of Dr. Morykwas or Dr. Argenta when

     11:03AM  8   they performed and reported their pig studies?

     11:03AM  9   A.  I absolutely have no knowledge or testimony to that

     11:03AM 10   effect.  I'm talking about the science of it.

     11:03AM 11   Q.  And you've never met them?

     11:03AM 12   A.  I've never met these gentlemen.

     11:03AM 13   Q.  You've been in the courtroom for several weeks I've

     11:03AM 14   noticed.  Correct?

     11:03AM 15   A.  Yes.

     11:03AM 16   Q.  Have you ever even spoken to either one of them?

     11:03AM 17   A.  No, but they've never spoken to me, either.

     11:03AM 18   Q.  And let's talk about materiality and actually what was

     11:03AM 19   occurring in the pig studies.  You mentioned four things.

     11:03AM 20   Number one, a granulation study and the infamous pig 4 where

     11:03AM 21   the cup shifted on the back of the pig?

     11:03AM 22   A.  That's correct.

     11:03AM 23   Q.  And I heard you testify today you don't have any complaint

     11:03AM 24   about the determination by the inventors that they had a pig

     11:03AM 25   or the cup shifted?
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     11:03AM  1   A.  I have no complaints whatsoever.

     11:03AM  2   Q.  You don't have any reason to dispute that that occurred?

     11:03AM  3   A.  No.  No reason to dispute that.

     11:04AM  4   Q.  And you don't have any complaint about the decision by the

     11:04AM  5   inventors to exclude that pig from the tabulated results on

     11:04AM  6   the premise that it just didn't get the therapy?

     11:04AM  7   A.  I don't have any complaints with it being excluded from

     11:04AM  8   the results but I do have a complaint it should have been

     11:04AM  9   reported as part of the study that was excluded.

     11:04AM 10   Q.  And so your solution would be to report all the data and

     11:04AM 11   just put a footnote in there that says, oh, and we had one

     11:04AM 12   other pig that was in the study but the cup came off and so

     11:04AM 13   we're not including it?

     11:04AM 14   A.  No, sir.  I would like to just mention it in the same

     11:04AM 15   patent on the rate of granulation study there were two

     11:04AM 16   additional pigs that had other problems and they did report

     11:04AM 17   that.

     11:04AM 18   Q.  Let's talk about the granulation study, the missing pig 4

     11:04AM 19   first.  Okay?

     11:04AM 20   A.  Okay.

     11:04AM 21   Q.  Your opinion is simply that they should have reported that

     11:04AM 22   the cup shifted on one pig who didn't get the therapy?

     11:04AM 23   A.  They should have reported all the results accurately and

     11:05AM 24   completely.

     11:05AM 25   Q.  And do you have any opinion as to how that would have
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     11:05AM  1   affected the prosecution of these patents or the decisions

     11:05AM  2   made by the examiner to allow the patents?

     11:05AM  3   A.  The -- The only thing I can comment on is that the results

     11:05AM  4   turned out to be more favorable in terms of KCI -- for Wake

     11:05AM  5   Forest, I mean.

     11:05AM  6   Q.  The question was do you have any opinion that the outcome

     11:05AM  7   or the examination would have been any different had they --

     11:05AM  8   had they told the examiner we took out one pig because he

     11:05AM  9   didn't get the therapy?

     11:05AM 10   A.  Well, I don't have an opinion on what the examiner is

     11:05AM 11   thinking but alls I know is that the examiner did not have

     11:05AM 12   that factual information in front of him or her while they

     11:05AM 13   were going through that decision process.

     11:05AM 14   Q.  You agree that Dr. Morykwas is free as a researcher and a

     11:05AM 15   scientist to set reasonable criteria on his studies and his

     11:05AM 16   reporting?

     11:05AM 17   A.  Any scientist has that privilege.

     11:05AM 18   Q.  And that includes reasonable criteria on what test

     11:06AM 19   subjects to include and what test subjects not to include in

     11:06AM 20   his results?

     11:06AM 21   A.  As long as its scientifically sound, I have no problem

     11:06AM 22   with it.

     11:06AM 23   Q.  You mentioned another aspect of the granulation study

     11:06AM 24   which is that interim reports were communicated to the Patent

     11:06AM 25   Office.  Correct?
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     11:06AM  1   A.  Would you clarify that?

     11:06AM  2   Q.  The granulation filling study?

     11:06AM  3   A.  Oh, the end point --

     11:06AM  4   Q.  Right.

     11:06AM  5   A.  -- calculation.

     11:06AM  6   Q.  You refer to it as the end point?

     11:06AM  7   A.  Yes.

     11:06AM  8   Q.  You understand that was a situation where the data that

     11:06AM  9   was submitted was from an interim stage of the experiment

     11:06AM 10   where not all the wounds had filled with granulation.

     11:06AM 11   A.  Well, I understand that their -- their experimental design

     11:06AM 12   required them to go to the end point.  In fact, the data book

     11:06AM 13   said they did have end point data.  Why they didn't use the

     11:06AM 14   end point data when they had the data and they used it on some

     11:06AM 15   and not others is just not -- doesn't sound kosher to me.

     11:06AM 16   Q.  I want to know if your understanding of the core issue is

     11:07AM 17   that the inventors submitted to the Patent Office a version of

     11:07AM 18   the study that was at an intermediate non-final stage?

     11:07AM 19   A.  I have no idea why they would have done that.

     11:07AM 20   Q.  I didn't ask you if you had an idea why they would have

     11:07AM 21   done it.  We've already established you don't have any

     11:07AM 22   opinions or knowledge about their intent.  Correct?

     11:07AM 23   A.  No, sir.  I was -- all I was commenting on is that it

     11:07AM 24   makes no sense to as a scientist why you would want to report

     11:07AM 25   results of a study that's still going on.
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     11:07AM  1   Q.  I'm not asking for your -- what makes sense to you or what

     11:07AM  2   the justifications are.  I'm just asking you to tell the jury

     11:07AM  3   what your understanding is of the data that was actually

     11:07AM  4   submitted, it was at an intermediate stage of the test.

     11:07AM  5   Correct?

     11:07AM  6   A.  I'm not aware of that one way or the other.

     11:07AM  7   Q.  Were you in the courtroom when Dr. Morykwas testified in

     11:07AM  8   this trial?

     11:07AM  9   A.  Yes, I was.

     11:07AM 10   Q.  Did you understand his testimony to be that the data was

     11:07AM 11   from an intermediate point of the study?

     11:07AM 12   A.  I didn't -- I don't recall that.  Alls I know is their own

     11:08AM 13   expert witness recalculated the end points and they are very

     11:08AM 14   different.

     11:08AM 15   Q.  I'm simply asking you if you recall what Dr. Morykwas gave

     11:08AM 16   as his explanation of what was submitted to the Patent Office?

     11:08AM 17   A.  I don't recall exactly.  If you want to read it back, I'll

     11:08AM 18   be glad to look at it.

     11:08AM 19   Q.  And do you also recall that Dr. Morykwas testified that

     11:08AM 20   this same interim analysis that he submitted to the Patent

     11:08AM 21   Office was also sent to the grant department at Wake Forest in

     11:08AM 22   connection with their request to solicit funds for further

     11:08AM 23   study?

     11:08AM 24   A.  He may have done that.  As a scientist though I would say

     11:08AM 25   you complete the study before you submit it to any agency
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     11:08AM  1   for -- for consideration.

     11:08AM  2   Q.  Did you -- do you recall Dr. Morykwas testifying that he

     11:08AM  3   was surprised to learn that the materials had been submitted

     11:08AM  4   to the Patent Office and to the grant office at Wake Forest?

     11:08AM  5   A.  Would you repeat that question, sir?

     11:08AM  6   Q.  Yes.  Do you recall his testimony that he was surprised

     11:09AM  7   during this trial when he learned that the intermediate data

     11:09AM  8   was reported both to the Patent Office and to the grant office

     11:09AM  9   at Wake Forest?

     11:09AM 10   A.  He may have done that.  I would just like to comment that

     11:09AM 11   the reporting of the data to these things to the Patent Office

     11:09AM 12   or grant office, the difference in the -- in the data

     11:09AM 13   submitted at some intermediate stage was only within one or

     11:09AM 14   two or three days of the final end point that -- study, so why

     11:09AM 15   would one not complete the study for a matter of two or three

     11:09AM 16   days is -- is of no sense to me.

     11:09AM 17   Q.  Again, you don't know anything about intent or what was --

     11:09AM 18   what was in their minds when they submitted the data.

     11:09AM 19   A.  Scientists usually complete the study before they submit

     11:09AM 20   the results.

     11:09AM 21   Q.  Sir, as far as you know, it could have been an honest

     11:09AM 22   mistake by either Dr. Morykwas or Dr. Argenta or someone else

     11:09AM 23   at Wake Forest?

     11:09AM 24   A.  Oh, certainly.  I'm not commenting on intent.  That's for

     11:10AM 25   sure.
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     11:10AM  1   Q.  You also mentioned granulation -- Excuse me.  Bacteria

     11:10AM  2   studies.

     11:10AM  3   A.  Yes.

     11:10AM  4   Q.  It was your understanding that there was a sixth pig in

     11:10AM  5   the granulation study that did not get included in the

     11:10AM  6   reported results?

     11:10AM  7   A.  I only found that out when Dr. Morykwas testified to that

     11:10AM  8   fact.

     11:10AM  9   Q.  And his testimony was that there was no sixth pig in the

     11:10AM 10   reported experiment.  His testimony was that sixth pig was

     11:10AM 11   actually part of a separate experiment designed to establish

     11:10AM 12   the correct infection level for the pig.

     11:10AM 13   A.  That's what I understood from his testimony.

     11:10AM 14   Q.  And if -- you agree that it's possible that there were two

     11:10AM 15   different experiments?

     11:10AM 16   A.  Yes.

     11:10AM 17   Q.  And if the sixth pig was, in fact, from a different

     11:10AM 18   experiment, as explained to the jury by Dr. Morykwas, you

     11:10AM 19   don't have a problem with that?

     11:10AM 20   A.  The only problem I have, if there was a sixth pig, in

     11:10AM 21   fact, the first pig, pig 1, the one that was missing was part

     11:11AM 22   of the study as a separate pig study, I would have thought

     11:11AM 23   that notations would have been clearly noted in the notebook.

     11:11AM 24   You can't tell from the notebooks whether that pig study was

     11:11AM 25   prior to the study or not prior to the study.
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     11:11AM  1   Q.  You can't tell from the materials that you got.

     11:11AM  2   A.  From his -- his original log books.

     11:11AM  3   Q.  Right.  From Dr. Morykwas's own lab notebooks, you can't

     11:11AM  4   tell whether it was from another study or not?

     11:11AM  5   A.  That's correct.

     11:11AM  6   Q.  And if the sixth pig was from a different experiment, you

     11:11AM  7   don't have a problem with it?

     11:11AM  8   A.  No, I would not.

     11:11AM  9   Q.  You also said the one explanation given for the missing --

     11:11AM 10   some missing data in the bacteria studies was that there was a

     11:11AM 11   contaminated sample for one of the pigs?

     11:11AM 12   A.  That was from their expert witness.

     11:11AM 13   Q.  I understand.  If Dr. Morykwas testified he understood

     11:11AM 14   certain bacteria cultures from the omitted pig were

     11:11AM 15   contaminated, do you find that to be a reasonable explanation?

     11:11AM 16   A.  It would be but he didn't comment on it in his testimony.

     11:12AM 17   Q.  Sir, did you read his deposition?

     11:12AM 18   A.  I can't recall it at this point.

     11:12AM 19   Q.  Do you remember whether he said that in his deposition?

     11:12AM 20   A.  Alls I know in his testimony before this Court he did not

     11:12AM 21   mention that.

     11:12AM 22   Q.  If, in fact, Dr. Morykwas believed that certain bacterial

     11:12AM 23   cultures taken on omitted pig were contaminated, would you

     11:12AM 24   find that to be a reasonable explanation?

     11:12AM 25   A.  That would be a reasonable explanation, sure.
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     11:12AM  1            MR. O'NEILL:  No further questions, Your Honor.

     11:12AM  2            THE COURT:  Thank you very much, Mr. O'Neill.

     11:12AM  3   Mr. Lukin.

     11:12AM  4            MR. LUKIN:  Very briefly, Your Honor, and ladies and

     11:12AM  5   gentlemen.

              6                       REDIRECT EXAMINATION

              7   BY MR. LUKIN:

     11:12AM  8   Q.  Dr. Pizziconi, did you in your direct testimony do your

     11:12AM  9   best to limit the scope of your testimony to your expertise as

     11:12AM 10   a scientist, not as a physician or a nurse?  Is that correct?

     11:12AM 11   A.  That was my attempt.

     11:12AM 12   Q.  And is it correct that Dr. Hopf, who is a physician and

     11:13AM 13   who's testified extensively before this jury, has relied on

     11:13AM 14   your expertise in reaching her conclusions with respect to

     11:13AM 15   certain of the claims in issue in this case?

     11:13AM 16   A.  Dr. Hopf relied on my expert testimony.  That's correct.

     11:13AM 17   Q.  Let me just return very briefly to the pig data.  We've

     11:13AM 18   talked about lots of different explanations for things that

     11:13AM 19   happened.  Is there anything, one word of explanation in any

     11:13AM 20   of the notebooks, any of the materials that you saw produced

     11:13AM 21   by Wake Forest and Dr. Argenta and Dr. Argenta and

     11:13AM 22   Dr. Morykwas in this case that gives any wit of an explanation

     11:13AM 23   about how the data were handled for the bacterial data with

     11:13AM 24   this mysterious pig that somehow was excluded.

     11:13AM 25   A.  None whatsoever.
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     11:13AM  1            MR. LUKIN:  Pass the witness.

     11:14AM  2                        RECROSS EXAMINATION

     11:14AM  3   BY MR. McCLANAHAN:

     11:14AM  4   Q.  With regard to Dr. Morykwas's explanation and testimony

     11:14AM  5   that Mr. O'Neill referred to, you're aware that Dr. Morykwas

     11:14AM  6   is also not a doctor or a nurse, aren't you?

     11:14AM  7   A.  I am aware of that.

     11:14AM  8   Q.  That is not a medical doctor like you.  He is like you not

     11:14AM  9   a medical doctor or nurse?

     11:14AM 10   A.  That is correct.

     11:14AM 11   Q.  Are you one skilled in the art of the -- with regard to

     11:14AM 12   the biomedical issues of the medical devices in question in

     11:14AM 13   this lawsuit?

     11:14AM 14   A.  Yes, I am.

     11:14AM 15   Q.  And finally, did you hear -- or you said you've read the

     11:14AM 16   Judge's preliminary instructions.

     11:14AM 17   A.  Yes, I have.

     11:14AM 18   Q.  So you saw yesterday our reference to where he talked

     11:14AM 19   about the one-sided nature of the patent application process?

     11:14AM 20   A.  Yes, I did.

     11:14AM 21   Q.  Does that make it even -- does that make from a scientific

     11:14AM 22   standpoint it to be even more rigorous to disclose everything

     11:14AM 23   to the PTO?

     11:14AM 24   A.  Yes.  Since it's a one-sided kind of process to convince

     11:14AM 25   the Patent Office that you have an invention, it's incumbent
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                                                                        Page 4213

     11:15AM  1   upon you to have the most -- highest rigor to submit to the

     11:15AM  2   Patent Office.  They are relying on your expertise.

     11:15AM  3   Q.  You answered to Mr. O'Neill a second ago that it could

     11:15AM  4   have been an honest mistake and that's a very candid answer on

     11:15AM  5   your part.  On the other hand, it could have been something

     11:15AM  6   else.  Correct?

     11:15AM  7   A.  I'm not here to testify on that, but anything is possible,

     11:15AM  8   yes.

     11:15AM  9   Q.  And that is the job of the jury to determine, not you or

     11:15AM 10   Dr. Morykwas?

     11:15AM 11   A.  That's correct.

     11:15AM 12   Q.  To the extent that -- that anybody needs to say was Wake

     11:15AM 13   Forest, Argenta, and Morykwas straight up, open and honest

     11:15AM 14   completely in deciding what was and what was not given to the

     11:15AM 15   Patent Office in this very one-sided prosecution history,

     11:15AM 16   they're the ones to decide if they were straight, aren't they?

     11:15AM 17   A.  That's correct.

     11:15AM 18            MR. McCLANAHAN:  Thank you, Your Honor.  No further

     11:15AM 19   questions.

     11:15AM 20            THE COURT:  Anything further, Mr. O'Neill?

     11:15AM 21            MR. O'NEILL:  Nothing further, Your Honor.

     11:15AM 22            THE COURT:  Dr. Pizziconi, thank you so much.

     11:15AM 23            THE WITNESS:  Thank you.

     11:15AM 24            THE COURT:  You may be excused from further

     11:16AM 25   attendance at trial.
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     11:16AM  1            Ladies and gentlemen, let's just take a very short

     11:16AM  2   break until 11:30.  Let me see where we are in this case.

     11:16AM  3   Let's all rise for the jury.  And if you would, my good man,

     11:16AM  4   Mr. Ramirez, please lead the jury out.  Please lead the jury

     11:16AM  5   out.

     11:16AM  6       (Jury out.)

     11:16AM  7            THE COURT:  Thank you.  Please be seated.

     11:16AM  8   Mr. Sadler, where are you now with your case?

     11:16AM  9            MR. SADLER:  Well, we have -- I guess next up really

     11:16AM 10   is your deposition on written questions and Orgill?

     11:16AM 11            MR. MACON:  I understand you guys are through?

     11:16AM 12            MR. PARTRIDGE:  Well, we have -- we have one issue

     11:16AM 13   that we raised this morning.

     11:16AM 14            MR. SADLER:  Two.  We have Mr. Tumey and we have

     11:16AM 15   potentially deposition which we notified them about this

     11:16AM 16   morning that we would want to play later this week.  So, other

     11:17AM 17   than --

     11:17AM 18            MR. MACON:  I have --

     11:17AM 19            MR. SADLER:  Hold on.  Hold on.  I'm just trying to

     11:17AM 20   list what's out there.  I'm not arguing whether it's righteous

     11:17AM 21   or inrighteous.

     11:17AM 22            MR. MACON:  I'm not asking whether it's righteous

     11:17AM 23   people continue to stay -- what deposition is it?  I haven't

     11:17AM 24   heard of it?

     11:17AM 25            MR. SADLER:  We notified the other side that we may
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     11:17AM  1   want to play some excerpts from Mr. Bridi's deposition on one

     11:17AM  2   issue.  We have provided them the particular passages that --

     11:17AM  3            THE COURT:  Okay.  So, of course, I am -- we're --

     11:17AM  4   we're going to talk about Tumey tonight and we'll talk about

     11:17AM  5   Bridi tonight.

     11:17AM  6            MR. MACON:  Okay.

     11:17AM  7            MR. SADLER:  And we're -- May I -- Just so I'm

     11:17AM  8   complete, we are still discussing the issue and expect to make

     11:17AM  9   a decision tonight on whether we're going to call our damages

     11:17AM 10   expert.

     11:17AM 11            THE COURT:  Oh.  Okay.  How long would that be?

     11:17AM 12            MR. SADLER:  His direct would probably be on the

     11:17AM 13   order of an hour or maybe even a little bit less, I would

     11:17AM 14   imagine.  Forty-five minutes to an hour.

     11:18AM 15            THE COURT:  Okay.  When is your -- Of course, I'm

     11:18AM 16   going to help you make the decision on Tumey.  But when --

     11:18AM 17            MR. SADLER:  In light of our briefing.

     11:18AM 18            THE COURT:  Right.  In light of your briefing.  What

     11:18AM 19   is your timetable on your decision-making about these -- about

     11:18AM 20   your damage expert and the Bridi deposition?  What is your

     11:18AM 21   timing on deciding that?

     11:18AM 22            MR. SADLER:  Well, we have -- we have already

     11:18AM 23   notified them that we would like to play the excerpts from

     11:18AM 24   Mr. Bridi's deposition.  We gave them notification.  We're

     11:18AM 25   supposed to do it 96 hours in advance which really meant we
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     11:18AM  1   were supposed to tell them yesterday.  We told them this

     11:18AM  2   morning.  We're waiting to hear back from them.  Mr. Macon's

     11:18AM  3   been in court so I understand he hasn't had a chance to

     11:18AM  4   focused on this.

     11:18AM  5            MR. MACON:  I haven't even seen this.

     11:18AM  6            MR. SADLER:  We're really waiting to hear back from

     11:18AM  7   them about that.

     11:18AM  8            THE COURT:  Okay.  We'll look at this tonight.

     11:18AM  9            MR. SADLER:  That is -- The entirety of that will be

     11:18AM 10   forty-five minutes, I would expect, of testimony.

     11:18AM 11            THE COURT:  The Bridi deposition?

     11:19AM 12            MR. PARTRIDGE:  Shorter.

     11:19AM 13            MR. SADLER:  Twenty I'm told.  Perhaps even shorter.

     11:19AM 14            THE COURT:  Twenty.  I'm just trying to keep an eye

     11:19AM 15   on our time.  So, you've got potentially a twenty minute

     11:19AM 16   deposition and a forty-five minute damage expert which would

     11:19AM 17   probably add another forty-five minutes.  So, an hour

     11:19AM 18   and-a-half.

     11:19AM 19            MR. SADLER:  And the Tumey portion, were Your Honor

     11:19AM 20   to allow the four pieces we've identified is on the order of

     11:19AM 21   28 minutes or so.

     11:19AM 22            THE COURT:  Okay.

     11:19AM 23            MR. SADLER:  That doesn't count whatever counter

     11:19AM 24   designations --

     11:19AM 25            THE COURT:  Okay.  So, but -- where we are right now
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     11:19AM  1   then --

     11:19AM  2            MR. SADLER:  It's about two hours.

     11:19AM  3            THE COURT:  -- for today, you're finished?

     11:19AM  4            MR. SADLER:  Right.  Yes.

     11:19AM  5            MR. PARTRIDGE:  For today, that's correct.

     11:19AM  6            THE COURT:  Okay.  Now, we're -- I realize we're --

     11:19AM  7   this has a lot of moving parts to it.  And I understand now

     11:19AM  8   for you to finish you wanted to do your deposition by written

     11:19AM  9   questions and Dr. Orgill?

     11:19AM 10            MR. MACON:  Yes.  Yes, Your Honor.  And what -- what

     11:19AM 11   I would suggest is that we do whatever deposition by written

     11:19AM 12   questions will fill between now and lunch and then we start

     11:20AM 13   Dr. Orgill right after lunch because we need to make sure we

     11:20AM 14   get him done and gone.

     11:20AM 15            THE COURT:  I agree.  Now, can you do your deposition

     11:20AM 16   by written questions within thirty minutes?

     11:20AM 17            MS. GULDE:  Your Honor, Ms. Cowart and I are going to

     11:20AM 18   read those in and we have -- I have to be honest we have not

     11:20AM 19   sat down and gone through it and timed it out.  This is the

     11:20AM 20   notebook.

     11:20AM 21            THE COURT:  Okay.

     11:20AM 22            MS. GULDE:  I'm hopeful we can do it in thirty

     11:20AM 23   minutes.

     11:20AM 24            MR. SADLER:  The speed with which counsel typically

     11:20AM 25   addresses matters encouraging me that we can finish by noon.
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     11:20AM  1            THE COURT:  You all are doing a good job.  Mr. Macon,

     11:20AM  2   I think we're going to adhere to your time schedule.  You guys

     11:20AM  3   have five minutes.  We will come back at 11:30 and we'll go

     11:20AM  4   until noon and we'll come back for Dr. Orgill this afternoon.

     11:20AM  5   Okay.  Thank you so much.

     11:20AM  6       (Recess.)

              7       (Jury in.)

     11:30AM  8            THE COURT:  Thank you very much.  Please be seated.

     11:30AM  9   And now I understand we're going to have presented some

     11:30AM 10   deposition -- depositions by written questions.  And I think,

     11:30AM 11   Ms. Gulde, you're going to spearhead this along with

     11:31AM 12   Mr. Cowart.  Is that correct?

     11:31AM 13            MS. GULDE:  That's correct, Your Honor.  Could I

     11:31AM 14   impose upon you?  Would you mind explaining to the jury a

     11:31AM 15   little bit about the procedure when there's depositions on

     11:31AM 16   written questions and how that comes into evidence when we

     11:31AM 17   don't have videotape or things of that nature?

     11:31AM 18            THE COURT:  Certainly.

     11:31AM 19            MR. PARTRIDGE:  And, Your Honor, if I may, we're

     11:31AM 20   switching from the defendant's case to the plaintiff's case

     11:31AM 21   and it will probably be worth explaining why we have this

     11:31AM 22   interruption at the moment.

     11:31AM 23            THE COURT:  Okay.  As you know, ladies and gentlemen,

     11:31AM 24   the plaintiffs have presented their case through and until

     11:31AM 25   they could present Dr. Orgill who is their expert on the
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     11:31AM  1   patent, but because of Dr. Orgill's testimony, we had to delay

     11:31AM  2   him until this afternoon because -- I'm sorry, because of his

     11:31AM  3   schedule, we had to delay Dr. Orgill until this afternoon.

     11:31AM  4   So, the parties working together agreed that pending

     11:31AM  5   Dr. Orgill's testimony Medela would begin to present their

     11:32AM  6   case and Medela has presented their case to you.  Remember --

     11:32AM  7   up through Dr. Hopf and Dr. Pizziconi.  These are Medela

     11:32AM  8   witnesses.  Now we're shifting back to the case that is being

     11:32AM  9   presented by the plaintiffs.

     11:32AM 10            The next thing we're going to do is present

     11:32AM 11   depositions by written questions and there is a procedure

     11:32AM 12   under our rules where the lawyers can send to potential

     11:32AM 13   witnesses, in fact, two witnesses, a set of depositions -- a

     11:32AM 14   set of written questions.  They are called deposition by

     11:32AM 15   written questions.  So, they have written questions.  A court

     11:32AM 16   reporter then goes to the office or residence or wherever of

     11:32AM 17   the person, takes the written questions, reads the written

     11:32AM 18   questions to the witness, and then the witness gives the

     11:32AM 19   answer and the court reporter takes down the answer and then

     11:33AM 20   asks the next question.  At the same time, the defendants are

     11:33AM 21   allowed to send their own written questions and so after the

     11:33AM 22   plaintiff's written questions are asked and the court reporter

     11:33AM 23   takes down the answers, then the court reporter asks the

     11:33AM 24   defendant's written questions, if any, and the court reporter

     11:33AM 25   takes down those answers.  So, unfortunately, we don't have
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     11:33AM  1   the miracle of videotape where we can see the videotape of the

     11:33AM  2   witnesses.  These are taking place really without any lawyer

     11:33AM  3   being present.  The questions are just taken by a court

     11:33AM  4   reporter to the witness with the court reporter taking down

     11:33AM  5   the witness's answer to the questions.

     11:33AM  6            And so, what Ms. Gulde and Ms. Cowart are about to

     11:33AM  7   do, I think one will ask or read the questions and the other

     11:33AM  8   will read the answers of various witnesses.  Normally,

     11:34AM  9   Ms. Gulde would do it from the podium and Ms. Cowart would do

     11:34AM 10   it from the witness stand and -- that's the only way, really,

     11:34AM 11   we can do it because these witnesses are outside the subpoena

     11:34AM 12   power of the Court or unavailable or for any reason cannot be

     11:34AM 13   present.  So, this is really the only way it can be done.

     11:34AM 14            And so, if there's anything you would like to add,

     11:34AM 15   Ms. Gulde, I'll be glad for you to do so.

     11:34AM 16            MS. GULDE:  Thank you, Your Honor.  The only thing I

     11:34AM 17   would like to add is, unfortunately, since we don't have

     11:34AM 18   videotape depositions we don't have any pictures of their depo

     11:34AM 19   of these witnesses.  And also, we are going to display the

     11:34AM 20   questions and answers exactly as they appear in the -- in the

     11:34AM 21   responses up on the screen so that the jury can follow along

     11:34AM 22   with us, if that's helpful.

     11:34AM 23            THE COURT:  That is helpful.  Ms. Cowart, if you will

     11:34AM 24   come forward.

     11:34AM 25            MS. COWART:  We do have insert pages for their
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     11:34AM  1   notebooks.

     11:34AM  2            THE COURT:  Oh, you do?

     11:34AM  3            THE WITNESS:  There are no photos, but the names of

     11:34AM  4   the companies.

     11:34AM  5            THE COURT:  Okay.  What we'll do -- Let's see.  Go

     11:35AM  6   ahead and pass those out if you would, Mr. Babaian.  I may

     11:35AM  7   need one of those throat lozenges, Mr. Partridge.  I'm

     11:35AM  8   kidding.  I'll get my own.

     11:35AM  9            But at any rate, this is a -- This is very helpful to

     11:35AM 10   have these pages.  Thank you for that.

     11:35AM 11            MS. GULDE:  Mr. Cowart obviously gets the credit for

     11:35AM 12   that since I wasn't even aware, Your Honor.

     11:35AM 13            THE COURT:  Another job well done, Ms. Cowart.

     11:35AM 14            MS. COWART:  Thank you, Your Honor.

     11:35AM 15            THE COURT:  I do want you to know, when I started

     11:35AM 16   trying cases in 1970, we had none of this wonderful

     11:35AM 17   automation.  Oh, thank you very much.  We had none of this

     11:35AM 18   wonderful automation and it -- trials could be remarkably

     11:35AM 19   boring when you just set up and read depositions of witnesses.

     11:35AM 20   Some lawyers went so far as to hire actors to read the answers

     11:35AM 21   to depositions.  I felt that was a little over the top, but we

     11:36AM 22   don't need to do that anymore.  So, with that, Ms. Gulde and

     11:36AM 23   Ms. Cowart --

     11:36AM 24            MS. COWART:  Are you saying I'm an actor?

     11:36AM 25            THE COURT:  No.  No.
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     11:36AM  1            MS. GULDE:  I have seen Ms. Cowart in a play, Your

     11:36AM  2   Honor, I have to confess.  That's another story.

     11:36AM  3            THE COURT:  Ms. Cowart, there is nothing you couldn't

     11:36AM  4   do well.  So, you can now go forward.

     11:36AM  5            MS. GULDE:  Thank you, Your Honor.  We're going to

     11:36AM  6   begin with the deposition of Advanced Therapeutics.  And,

     11:36AM  7   Trevor, if you would just put up the first page of the

     11:36AM  8   responses.  Let's start there.

     11:36AM  9   BY MS. GULDE:

     11:36AM 10   Q.  What is the name of the person answering these questions?

     11:36AM 11   A.  Robert Roth.

     11:36AM 12   Q.  What the title/position of the person answering these

     11:36AM 13   questions?

     11:36AM 14   A.  President.

     11:36AM 15   Q.  What is business address and phone number of the person

     11:36AM 16   answering these questions?

     11:36AM 17   A.  46573 Continental Drive, Chesterfield Twp, Michigan,

     11:36AM 18   40707.

     11:36AM 19   Q.  Does the person answering these questions understand that

     11:36AM 20   he/she is answering on behalf of the particular party/entity

     11:37AM 21   to whom these questions are directed?

     11:37AM 22   A.  Yes.

     11:37AM 23   Q.  Are you currently a distributor for BlueSky?

     11:37AM 24   A.  Yes.

     11:37AM 25   Q.  If the answer to number 5 above is yes, what date did you
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     11:37AM  1   first become a distributor?

     11:37AM  2   A.  November of 2003.

     11:37AM  3   Q.  In what geographical area did you or do you distribute

     11:37AM  4   BlueSky products?

     11:37AM  5   A.  Michigan, Maryland, Washington, D.C.

     11:37AM  6   Q.  Have you distributed, sold, rented, leased or otherwise

     11:37AM  7   provided the Versatile 1 to any person or entity?

     11:37AM  8   A.  Yes.

     11:37AM  9   Q.  If the answer to number 17 above is yes, what is the total

     11:37AM 10   number of Versatile 1 pumps that you have distributed, sold,

     11:37AM 11   rented, leased or otherwise provided to any person or entity?

     11:37AM 12   A.  Approximately 86.

     11:37AM 13   Q.  Have you distributed, sold, rented, leased or otherwise

     11:37AM 14   provided the Versatile 1 system to any person or entity?

     11:37AM 15   A.  Yes.  As above number 17.

     11:37AM 16            MS. GULDE:  And, Your Honor, with your permission, I

     11:37AM 17   may skip if the answer to the question above is yes, just to

     11:37AM 18   expedite this process.

     11:38AM 19            THE COURT:  That will be fine.  I'm sure the lawyers

     11:38AM 20   on the other side have no objections.

     11:38AM 21            MR. SADLER:  No.

     11:38AM 22   BY MS. GULDE:

     11:38AM 23   Q.  What is the total number of Versatile 1 systems you have

     11:38AM 24   distributed, sold, rented, leased or otherwise provided to any

     11:38AM 25   person?
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     11:38AM  1   A.  86.  As above number 18.

     11:38AM  2   Q.  What is the total amount by year that you paid to BlueSky

     11:38AM  3   to purchase, lease and/or rent the Versatile 1 and/or

     11:38AM  4   Versatile 1 systems?

     11:38AM  5   A.  2004.  $95,684.17.

     11:38AM  6   Q.  Have you ever made any payments to BlueSky, including

     11:38AM  7   royalty payments, for a percentage of revenue from the sale or

     11:38AM  8   rental of the Versatile 1 and/or Versatile 1 systems?

     11:38AM  9   A.  No.

     11:38AM 10   Q.  What is the total amount by year that you received for the

     11:38AM 11   sale, leasing or renting of the Versatile 1 and/or Versatile 1

     11:38AM 12   system?

     11:38AM 13   A.  2004.  Approximately $146,879.77.

     11:38AM 14   Q.  Have you distributed, sold, rented, leased or otherwise

     11:38AM 15   provided the Versatile 1 and/or the Versatile 1 system as a

     11:38AM 16   replacement or a substitute for the KCI VAC?

     11:38AM 17   A.  Yes.

     11:39AM 18   Q.  If the answer to number 33 above is anything other than an

     11:39AM 19   unqualified no, A, has BlueSky encouraged our activities and,

     11:39AM 20   B, if so, how?

     11:39AM 21   A.  Yes.  As an alternative to the VAC.

     11:39AM 22   Q.  Have you distributed, sold, rented, leased or otherwise

     11:39AM 23   provided any BlueSky wound dressing kits as a replacement or

     11:39AM 24   substitute for the KCI VAC dressings?

     11:39AM 25   A.  Yes.

                         Advanced Therapeutics Written Questions Roth - Read by Gulde

                                                                        Page 4225

     11:39AM  1   Q.  Has -- A, has BlueSky encouraged your activities and B, if

     11:39AM  2   so, how?

     11:39AM  3   A.  Yes.  As cost savings alternatives.

     11:39AM  4   Q.  Have you ever promoted the Versatile 1 and/or Versatile 1

     11:39AM  5   system as a wound healing product or as part of a wound

     11:39AM  6   healing system?

     11:39AM  7   A.  Yes.

     11:39AM  8   Q.  Have you ever promoted the Versatile 1 and/or the

     11:39AM  9   Versatile 1 system as a negative pressure wound therapy and/or

     11:39AM 10   vacuum assisted wound therapy product?

     11:39AM 11   A.  Yes.

     11:39AM 12   Q.  Have you ever given the impression or indicated to a

     11:39AM 13   customer or led a customer to believe that the Versatile 1 or

     11:39AM 14   Versatile 1 system will provide the same or substantially the

     11:39AM 15   same therapy or outcome as the KCI VAC system?

     11:39AM 16   A.  Yes.

     11:39AM 17   Q.  Please identify the customers and describe the

     11:40AM 18   representations that were made to the customers.

     11:40AM 19   A.  All customers.  Applied correctly the V 1 will provide

     11:40AM 20   NWPT with similar outcomes.

     11:40AM 21   Q.  What recommendations do you make to customers regarding

     11:40AM 22   the frequency of dressing changes?

     11:40AM 23   A.  Each patient is different, but an average of twice a week.

     11:40AM 24   Q.  Has BlueSky ever told you how the cost of using the

     11:40AM 25   Versatile 1 and/or Versatile 1 system compares to the cost of
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     11:40AM  1   any other person's or entity's pump or system?

     11:40AM  2   A.  Yes.

     11:40AM  3   Q.  A, identify the other pumps and/or systems and B describe

     11:40AM  4   the nature of the cost comparisons that BlueSky has made?

     11:40AM  5   A.  A, VAC.  B, V 1 is more cost-effective.

     11:40AM  6            MS. GULDE:  Next we will go to B & B Medical.  And,

     11:40AM  7   Your Honor, hopefully, I think that was one of our longer

     11:40AM  8   ones.

     11:40AM  9            THE COURT:  Oh.

     11:40AM 10            MS. GULDE:  And let me ask Denver, if I may, the

     11:40AM 11   Court Reporter, I know I'm reading and I'm speaking fast.  Am

     11:41AM 12   I doing okay?

     11:41AM 13            COURT REPORTER:  Yes.

     11:41AM 14            THE COURT:  Thank you very much.

     11:41AM 15            MS. GULDE:  Let's start with the response page there,

     11:41AM 16   Trevor.  You're ahead of me.

             17   BY MS. GULDE:

     11:41AM 18   Q.  What is the name of the person answering these questions?

     11:41AM 19   A.  Beverly A. Benecke.

     11:41AM 20   Q.  What is the title/position of the person answering these

     11:41AM 21   questions?

     11:41AM 22   A.  President.

     11:41AM 23   Q.  What is the business address and phone number of the

     11:41AM 24   person answering these questions?

     11:41AM 25   A.  1613 Jimmy Davis Highway Number 2, 318-746-2395.
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     11:41AM  1   Q.  Does the person answering these questions understand that

     11:41AM  2   he/she is answering on behalf of the particular party entity

     11:41AM  3   to whom these questions are directed?

     11:41AM  4   A.  Yes.  The answers provided apply only to B & B Medical

     11:41AM  5   Equipment & Supplies Incorporated.

     11:41AM  6   Q.  Are you currently a distributor for BlueSky?

     11:41AM  7   A.  Yes.

     11:41AM  8   Q.  What date did you first become a distributor for BlueSky?

     11:41AM  9   A.  June 1, 2004.

     11:41AM 10   Q.  Please state the inclusive dates during which you are or

     11:41AM 11   have been a distributor.

     11:41AM 12   A.  June 1, 2004, to present.

     11:41AM 13   Q.  And what geographical area did you or do you distribute

     11:42AM 14   BlueSky products?

     11:42AM 15   A.  Louisiana.

     11:42AM 16   Q.  Please describe each of the BlueSky products that you have

     11:42AM 17   at any time distributed, sold, rented, leased or otherwise

     11:42AM 18   provided to any person or entity?

     11:42AM 19   A.  Versatile 1 pump, Chariker Chariker-Jeter kits, Jack Pratt

     11:42AM 20   kits, and Kremlin kits.

     11:42AM 21   Q.  Have you distributed, sold, rented, leased or otherwise

     11:42AM 22   provided the Versatile 1 to any person or entity?

     11:42AM 23   A.  Yes.

     11:42AM 24   Q.  What is the total number of Versatile 1 pumps that you

     11:42AM 25   have distributed, sold, rented, leased or otherwise provided
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     11:42AM  1   to any person or entity?

     11:42AM  2   A.  Ten plus.

     11:42AM  3   Q.  Have you distributed, sold, rented, leased or otherwise

     11:42AM  4   provided the Versatile 1 system to any person or entity?

     11:42AM  5   A.  Yes.

     11:42AM  6   Q.  What is the total number of Versatile 1 systems that you

     11:42AM  7   have distributed, sold, rented, leased or otherwise provided

     11:42AM  8   to any person or entity?

     11:42AM  9   A.  Ten plus.

     11:42AM 10   Q.  What is the total amount by year you have paid to BlueSky

     11:42AM 11   to purchase lease and/or rent the Versatile 1 and/or Versatile

     11:42AM 12   1 system?

     11:42AM 13   A.  Approximately $38,000.00.

     11:43AM 14   Q.  What is the total amount by year that you received for the

     11:43AM 15   sale, leasing, or renting of the Versatile 1 and/or Versatile

     11:43AM 16   1 systems?

     11:43AM 17   A.  2005.  $7505.92.

     11:43AM 18   Q.  Have you distributed, sold, rented or leased or otherwise

     11:43AM 19   provided any BlueSky wound dressing kits as a replacement or

     11:43AM 20   substitute for the KCI VAC dressings?

     11:43AM 21   A.  Yes.

     11:43AM 22   Q.  A, has BlueSky encouraged your activities, and B if so

     11:43AM 23   how?

     11:43AM 24   A.  Yes.

     11:43AM 25   Q.  Have you promoted the Versatile 1 and/or Versatile 1
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     11:43AM  1   system as a wound healing product or as part of a wound

     11:43AM  2   healing system?

     11:43AM  3   A.  Yes.

     11:43AM  4   Q.  Have you ever promoted the Versatile 1 and/or the

     11:43AM  5   Versatile 1 system as a negative pressure wound therapy and/or

     11:43AM  6   vacuum assisted wound therapy product?

     11:43AM  7   A.  Only as negative pressure wound therapy.

     11:43AM  8   Q.  Have you ever promoted any BlueSky dressing kits as a

     11:43AM  9   wound healing product or as part of a wound healing system?

     11:43AM 10   A.  Yes.

     11:43AM 11   Q.  Describe the training you received from BlueSky regarding

     11:43AM 12   the Versatile 1 and/or the Versatile 1 system including the

     11:44AM 13   name of the BlueSky representative who provided such training,

     11:44AM 14   a description of the training materials provided to you.

     11:44AM 15   A.  One half day training session in Orlando, Florida, by Kim

     11:44AM 16   Mays and Tim Johnson.  All training materials produced

     11:44AM 17   pursuant to request.

     11:44AM 18   Q.  Has BlueSky provided you with any articles and/or studies

     11:44AM 19   regarding wound treatment or wound care products?

     11:44AM 20   A.  Yes.

     11:44AM 21   Q.  List the title and author of the articles and/or studies.

     11:44AM 22            MS. COWART:  Now I know why you didn't want to read

     11:44AM 23   this.

     11:44AM 24   A.  The Kremlin Papers by Vestnik Khururgii; When Negative is

     11:44AM 25   Positive by Cynthia Fleck; Negative Pressure Wound Therapy A
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     11:44AM  1   Rose By Another Name by Dr. Michael S. Miller.

     11:44AM  2   Q.  Have you referred to any articles or studies regarding

     11:44AM  3   wound treatment or wound care products when making

     11:44AM  4   presentations to customers or potential customers?

     11:44AM  5   A.  Yes.

     11:44AM  6            MS. GULDE:  Okay.  Next we're going to go to Caress

     11:44AM  7   Medical Supply.

              8   BY MS. GULDE:

     11:45AM  9   Q.  What is the name of the person answering these questions?

     11:45AM 10   A.  Tom Turner.

     11:45AM 11   Q.  What is the title/position of the person answering these

     11:45AM 12   questions?

     11:45AM 13   A.  President.

     11:45AM 14   Q.  What is the business address and phone number of the

     11:45AM 15   person answering these questions?

     11:45AM 16   A.  7056 Kearny Dr., Huntington Beach, California.  92648.

     11:45AM 17   714-375-3355.

     11:45AM 18   Q.  Does the person answering these questions understand that

     11:45AM 19   he/she is answering on behalf of the particular party/entity

     11:45AM 20   to whom these questions are directed?

     11:45AM 21   A.  Yes.

     11:45AM 22   Q.  Are you currently a distributor for BlueSky?

     11:45AM 23   A.  8-7-2003.

     11:45AM 24   Q.  Excuse me.  I think we skipped 5.  Are you currently a

     11:45AM 25   distributor for BlueSky?

                       Caress Medical Supply Written Questions Turner - Read by Gulde

                                                                        Page 4231

     11:45AM  1   A.  Yes.

     11:45AM  2   Q.  What date did you first become a distributor for BlueSky?

     11:45AM  3   A.  8-7-2003.

     11:45AM  4   Q.  In what geographical area did you or do you distribute

     11:46AM  5   BlueSky products?

     11:46AM  6   A.  Southern California.

     11:46AM  7   Q.  Please list or describe each of the BlueSky products that

     11:46AM  8   you have at any time distributed, sold, rented leased or

     11:46AM  9   otherwise provided to any person or entity?

     11:46AM 10   A.  Versatile 1 supplies.

     11:46AM 11   Q.  Have you distributed, sold, rented, leased or otherwise

     11:46AM 12   provided the Versatile 1 system to any person or entity?

     11:46AM 13   A.  Yes.

     11:46AM 14   Q.  What is the total volume -- total number of Versatile 1

     11:46AM 15   systems that you have distributed, sold, rented, leased or

     11:46AM 16   otherwise provided to any person or entity?

     11:46AM 17   A.  20.

     11:46AM 18   Q.  What is the total amount by year that you pay to BlueSky

     11:46AM 19   to purchase, lease and/or rent the Versatile 1 and/or

     11:46AM 20   Versatile 1 systems?

     11:46AM 21   A.  2003.  $9,000 approximately.  2004.  $23,000

     11:46AM 22   approximately.

     11:46AM 23   Q.  Have you ever made any payments to BlueSky, including

     11:46AM 24   royalty payments, for a percentage of revenue from the sale or

     11:46AM 25   rental of the Versatile 1 and/or Versatile 1 systems?
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     11:46AM  1   A.  Yes.

     11:46AM  2   Q.  What is the total amount by year that you have paid to

     11:46AM  3   BlueSky?

     11:46AM  4   A.  9 K to 33 K.

     11:46AM  5            MS. GULDE:  I believe that was 23 K.

     11:46AM  6            MS. COWART:  I'm sorry.  23 K.

              7   BY MS. GULDE:

     11:47AM  8   Q.  What is at total amount by year you receive for the sale,

     11:47AM  9   leasing, or renting of the Versatile 1 and/or the Versatile 1

     11:47AM 10   system?

     11:47AM 11   A.  2003.  $60 K billed approximately.  2004.  140 K billed

     11:47AM 12   approximately.

     11:47AM 13   Q.  Have you distributed, sold, rented, leased or otherwise

     11:47AM 14   provided the Versatile 1 and/or the Versatile 1 system as a

     11:47AM 15   replacement or substitute for the KCI VAC?

     11:47AM 16   A.  Yes.

     11:47AM 17   Q.  A, has BlueSky encouraged your activities and B, if so,

     11:47AM 18   how?

     11:47AM 19   A.  Yes.  Alternative.

     11:47AM 20   Q.  Have you ever promoted the Versatile 1 and/or Versatile 1

     11:47AM 21   system as a wound healing product or as part of a wound

     11:47AM 22   healing system?

     11:47AM 23   A.  Yes.

     11:47AM 24   Q.  Have you ever promoted the Versatile 1 and/or the

     11:47AM 25   Versatile 1 system as a negative pressure wound therapy and/or
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     11:47AM  1   vacuum assisted wound therapy product?

     11:47AM  2   A.  Yes.

     11:47AM  3   Q.  Have you --

     11:47AM  4            MS. GULDE:  I'm sorry.  This doesn't make sense.

              5   BY MS. GULDE:

     11:47AM  6   Q.  Have you asked ever described or referred to the Versatile

     11:47AM  7   1 and/or the Versatile 1 system as VAC-like or words to that

     11:47AM  8   effect?

     11:47AM  9   A.  Yes.

     11:47AM 10   Q.  Have you ever given the impression or indicated to a

     11:48AM 11   customer or led a customer to believe that the Versatile 1 or

     11:48AM 12   Versatile 1 system will provide the same or substantially the

     11:48AM 13   same therapy or outcome as the KCI VAC system?

     11:48AM 14   A.  Yes.

     11:48AM 15   Q.  Please identify the customers and describe the

     11:48AM 16   representations that were made to the customers?

     11:48AM 17   A.  All.  Alternative therapy.

     11:48AM 18   Q.  What recommendations do you make to customers regarding

     11:48AM 19   the frequency of dressing changes?

     11:48AM 20   A.  Two to three days, depending on drainage and physician

     11:48AM 21   order.

     11:48AM 22   Q.  Has BlueSky ever compared the features and capabilities of

     11:48AM 23   the Versatile 1 and/or Versatile 1 system to any other persons

     11:48AM 24   or entity's pump for wound drainage, therapy, treatment and/or

     11:48AM 25   healing?
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     11:48AM  1   A.  Yes.

     11:48AM  2   Q.  Identify the other pumps and describe the nature of the

     11:48AM  3   comparisons that BlueSky has made?

     11:48AM  4   A.  VAC.  Pressure settings.  Cannister.

     11:48AM  5   Q.  To what product, if any, has BlueSky most often compared

     11:48AM  6   the Versatile 1 and/or Versatile 1 system?

     11:48AM  7   A.  KCI VAC.

     11:48AM  8   Q.  Has BlueSky ever told you how the costs of using the

     11:49AM  9   Versatile 1 and/or Versatile 1 system compares to the cost of

     11:49AM 10   another person -- of any other person's entity's pump or

     11:49AM 11   system?

     11:49AM 12   A.  Yes.

     11:49AM 13   Q.  A, identify the other pumps and/or systems and, B,

     11:49AM 14   describe the nature of the cost comparisons that BlueSky has

     11:49AM 15   made.

     11:49AM 16   A.  VAC.  Lower rental cost.

     11:49AM 17   Q.  What, if anything, has BlueSky told you about the pressure

     11:49AM 18   that the Versatile 1 should be operated at when the pump is

     11:49AM 19   being used for draining or treating a wound?

     11:49AM 20   A.  80 or per physician's order.

     11:49AM 21   Q.  What, if anything, has BlueSky told you about the use of

     11:49AM 22   intermittent pressure mode on the Versatile 1 pump when the

     11:49AM 23   pump is used for draining or treating a wound?

     11:49AM 24   A.  Sometimes successful.  May allow some patients to ambulate

     11:49AM 25   during the day.
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     11:49AM  1   Q.  Describe the training you received from BlueSky regarding

     11:49AM  2   the Versatile 1 and/or Versatile 1 system including the name

     11:49AM  3   of the BlueSky representative who provided such training, a

     11:49AM  4   description of the training materials provided to you.

     11:49AM  5   A.  Tim Johnson, BlueSky office.  Kim, BlueSky.

     11:49AM  6   Q.  Has BlueSky provided you with any articles and/or studies

     11:50AM  7   regarding wound treatment or wound care products?

     11:50AM  8   A.  Yes.

     11:50AM  9   Q.  List the title and author of the articles and/or studies.

     11:50AM 10   A.  Elizabeth Geiger Jones.  Articles attached.

     11:50AM 11   Q.  List the title and author of the articles or studies you

     11:50AM 12   referred to and describe what you told your customers or

     11:50AM 13   potential customers regarding the articles or studies?

     11:50AM 14   A.  Management of Illeostomy and Mucous Fistula located in a

     11:50AM 15   dehisced wound in a patient with morbid obesity.  Articles

     11:50AM 16   attached.

     11:50AM 17            MS. GULDE:  Next we're going to go to Fitzsimmons

     11:50AM 18   Hospital Services.

     11:50AM 19   BY MS. GULDE:

     11:50AM 20   Q.  What is the name of the person answering these questions?

     11:50AM 21   A.  Rus Renaldy.

     11:50AM 22   Q.  What is the title/position of the person answering these

     11:50AM 23   questions?

     11:50AM 24   A.  Director of Business Development.

     11:50AM 25            MS. GULDE:  Your Honor, I'm going to make a executive
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     11:50AM  1   decision to withdraw question number 3.

     11:50AM  2            THE COURT:  Okay.

     11:50AM  3            MS. GULDE:  If that's okay.

     11:50AM  4            THE COURT:  Certainly.

     11:50AM  5   BY MS. GULDE:

     11:50AM  6   Q.  Does the person answering these questions understand that

     11:51AM  7   he/she or is answering on behalf of the particular

     11:51AM  8   party/entity to whom these questions are directed?

     11:51AM  9   A.  Yes.

     11:51AM 10   Q.  Right currently a distributor for BlueSky?

     11:51AM 11   A.  No.

     11:51AM 12   Q.  Have you ever been a distributor for BlueSky in the past?

     11:51AM 13   A.  Yes.

     11:51AM 14   Q.  If you have ever been a distributor for BlueSky, please

     11:51AM 15   state the inclusive dates during which you are or have been a

     11:51AM 16   distributor?

     11:51AM 17   A.  December 2003 to November 2004.

     11:51AM 18   Q.  In what geographical area did you or do you distribute

     11:51AM 19   BlueSky products?

     11:51AM 20   A.  Illinois, Wisconsin, Ohio, and Michigan.

     11:51AM 21   Q.  Please list or describe each of the BlueSky products that

     11:51AM 22   you have at any time distributed, sold, rented, leased or

     11:51AM 23   otherwise provided to any person or entity?

     11:51AM 24   A.  Versatile 1 pump and related supplies and accessories.

     11:51AM 25   Q.  Have you distributed, sold, rented, leased or otherwise
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     11:51AM  1   provided the Versatile 1 to any person or entity?

     11:51AM  2   A.  Yes.

     11:51AM  3   Q.  What is the total number of Versatile 1 pumps that you

     11:51AM  4   have distributed, sold, leased or otherwise provided to any

     11:51AM  5   person or entity?

     11:51AM  6   A.  Fitzsimmons answers that of the 30 Versatile 1 pumps

     11:52AM  7   purchased by Fitzsimmons as many as 10 were being leased at

     11:52AM  8   any given time.

     11:52AM  9   Q.  Have you distributed, sold, rented, leased or otherwise

     11:52AM 10   provided the Versatile 1 system to any person or entity?

     11:52AM 11   A.  Yes.

     11:52AM 12   Q.  What is the total number of Versatile 1 systems that you

     11:52AM 13   have distributed, sold, rented, leased or otherwise provided

     11:52AM 14   to any person or entity?

     11:52AM 15   A.  Fitzsimmons answers that of the 30 Versatile 1 pumps

     11:52AM 16   purchased by Fitzsimmons, as many as 10 were being leased at

     11:52AM 17   any given time.

     11:52AM 18   Q.  What is the total amount by year that you paid to BlueSky

     11:52AM 19   to purchase, lease and/or rent the Versatile 1 and/or

     11:52AM 20   Versatile 1 systems?

     11:52AM 21   A.  The total amount paid to BlueSky was $119,802.22.

     11:52AM 22   Q.  What is the total amount by year that you received from

     11:52AM 23   the sale, leasing or renting of the Versatile 1 and/or

     11:52AM 24   Versatile 1 systems?

     11:52AM 25   A.  The total amount received was $37,490 for leasing the
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     11:52AM  1   Versatile 1 and selling related supplies.

     11:52AM  2   Q.  Have you distributed, sold, rented, leased or otherwise

     11:53AM  3   provided the Versatile 1 and/or Versatile 1 system as a

     11:53AM  4   replacement or substitute for the KCI VAC?

     11:53AM  5   A.  Fitzsimmons answers that it marketed the Versatile 1 for

     11:53AM  6   use in negative pressure wound therapy which is also a therapy

     11:53AM  7   for which the KCI VAC is used.

     11:53AM  8   Q.  Have you ever promoted the Versatile 1 and/or Versatile 1

     11:53AM  9   system as a wound healing product or as part of a wound

     11:53AM 10   healing system?

     11:53AM 11   A.  Yes.

     11:53AM 12   Q.  Have you ever promoted the Versatile 1 and/or Versatile 1

     11:53AM 13   system as a negative pressure wound therapy and/or vacuum

     11:53AM 14   assisted wound therapy product?

     11:53AM 15   A.  Fitzsimmons answers that it has promoted the Versatile 1

     11:53AM 16   as a negative pressure wound therapy product.

     11:53AM 17   Q.  Have you ever given the impression or indicated to a

     11:53AM 18   customer or led a customer to believe that the Versatile 1 or

     11:53AM 19   Versatile 1 system will provide the same or substantially the

     11:53AM 20   same therapy or outcome as the KCI VAC system?

     11:53AM 21   A.  Fitzsimmons answers that it has indicated to customers

     11:53AM 22   that the Versatile 1 is a negative pressure wound therapy

     11:53AM 23   product that provides the same or substantially the therapy as

     11:53AM 24   the KCI VAC system, apart from differences that are readily

     11:54AM 25   apparent.  For example, the use of gauze Versatile 1 therapy
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     11:54AM  1   instead of the sponge as used with the KCI VAC.

     11:54AM  2   Q.  Have you ever promoted any BlueSky dressing kits as a

     11:54AM  3   wound healing product or as a part of a wound healing system?

     11:54AM  4   A.  Yes.

     11:54AM  5   Q.  Have you ever promoted any BlueSky dressing kits with a

     11:54AM  6   negative pressure wound therapy and/or vacuum assisted wound

     11:54AM  7   therapy product?

     11:54AM  8   A.  Fitzsimmons answers that it's promoted BlueSky dressing

     11:54AM  9   kits for use with the Versatile 1 which is a negative pressure

     11:54AM 10   wound therapy product.

     11:54AM 11   Q.  Has BlueSky ever compared the features and capabilities of

     11:54AM 12   the Versatile 1 and/or the Versatile 1 system to any other

     11:54AM 13   person's or entity's pump or wound drainage, therapy, and/or

     11:54AM 14   healing?

     11:54AM 15   A.  Yes.

     11:54AM 16   Q.  Identify the other pumps and describe the nature of the

     11:54AM 17   comparisons that BlueSky has made.

     11:54AM 18   A.  BlueSky compared the KCI VAC's price and frequency of

     11:54AM 19   dressing change.

     11:54AM 20   Q.  To what product, if any, has BlueSky most often compared

     11:55AM 21   the Versatile 1 and/or the Versatile 1 system?

     11:55AM 22   A.  KCI Wound VAC.

     11:55AM 23   Q.  Has BlueSky ever told you how the cost of using the

     11:55AM 24   Versatile 1 and/or Versatile 1 system compares to the cost of

     11:55AM 25   any other person's or entity's pump or system?
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     11:55AM  1   A.  Yes.

     11:55AM  2   Q.  A, identify the other pumps and/or systems and, B,

     11:55AM  3   describe the nature of the cost comparisons that BlueSky has

     11:55AM  4   made.

     11:55AM  5   A.  BlueSky has represented that the Versatile 1 costs less

     11:55AM  6   than the KCI VAC.

     11:55AM  7            MS. GULDE:  Your Honor, how are we doing on time?

     11:55AM  8   I've got three to go.  I think he can press on.  It's up to

     11:55AM  9   you and the jury.

     11:55AM 10            THE COURT:  Well, let me say, I think the jury's

     11:55AM 11   lunch just got here, so we'll finish these last three right

     11:55AM 12   after lunch.  How would that be?

     11:55AM 13            MS. GULDE:  That sounds great.

     11:55AM 14            THE COURT:  Great.  Thank you, Ms. Gulde.  You can go

     11:55AM 15   ahead and step down, Ms. Cowart.

     11:55AM 16            MS. COWART:  Thank you, Your Honor.

     11:55AM 17            THE COURT:  Thank you, ma'am.  Ladies and gentlemen,

     11:55AM 18   your lunch is here.  It's noon.  I'm going to have to work

     11:55AM 19   with the lawyers over the noon hour for a while, so you get

     11:55AM 20   from now until 1:15 for your lunch break and if we -- if the

     11:56AM 21   lawyers and I get through earlier, then we may come back a

     11:56AM 22   little bit earlier.  But your lunch is ready right now.  So,

     11:56AM 23   we're ready for you to take your lunch break.  All rise for

     11:56AM 24   the jury.  Mr. Ramirez, if you will lead the jury out.

     11:56AM 25       (Jury out.)
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     11:56AM  1            THE COURT:  Thank you.  I'll look forward to seeing

     11:56AM  2   the lawyers at 12:45.

     11:56AM  3            MR. SADLER:  12:45.

     11:56AM  4            THE COURT:  If you all can work anything out in the

     11:56AM  5   meantime, that's fine.  Thank you.

     11:56AM  6       (Recess.)
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             1       (Judge enters courtroom)

    12:38PM  2            THE COURT:  Thanks.  Please be seated.  Okay.  Let's

    12:47PM  3  talk about where we are, ladies and gentlemen.  Mr. Powers, I

    12:47PM  4  understand you have some objections?

    12:47PM  5            MR. POWERS:  Yes, your Honor, just two exhibits.

    12:47PM  6            THE COURT:  Good.  That's --

    12:48PM  7            MR. MACON:  They worked very hard.  Both sides

    12:48PM  8  cooperated very well.

    12:48PM  9            THE COURT:  I tell you what.  You guys have really

    12:48PM 10  impressed me.  You've really impressed me.

    12:48PM 11            MR. POWERS:  Thank you, Your Honor.  May I approach?

    12:48PM 12            THE COURT:  You may.

    12:48PM 13            MR. POWERS:  We have two exhibits.  They're both

    12:48PM 14  articles written by Dr. Orgill.  One of them is one you have

    12:48PM 15  seen before on a few occasions, I think.  P-666 and the other

    12:48PM 16  is P-678, which I don't believe we've talked about expressly

    12:48PM 17  before.  P-678 is an April 2006 article written by Dr. Orgill,

    12:48PM 18  among some other doctors.  P-666, I believe the article -- it

    12:48PM 19  says it was submitted for publication in August of 2003.  I

    12:48PM 20  believe Dr. Orgill was retained as an expert in this case in

    12:48PM 21  November of 2004.  That's one of the issues in the expert

    12:48PM 22  report.  Is that your understanding?

    12:48PM 23            MS. GULDE:  I believe that's correct.

    12:48PM 24            MR. POWERS:  November 2004 is when he -- his expert

    12:49PM 25  report.  As far as the 2006 article, to the extent it's being
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    12:49PM  1  introduced to show secondary considerations of

    12:49PM  2  non-obviousness, I don't think it'd be appropriate to use an

    12:49PM  3  article that's written by an expert who had been retained in

    12:49PM  4  this case to testify about those issues, a year and a half

    12:49PM  5  earlier.

    12:49PM  6            As to the other article, I think we've been down

    12:49PM  7  this road before, and I believe the Court's position was that

    12:49PM  8  experts could talk about secondary considerations and articles

    12:49PM  9  written by people to proclaim the success of the VAC, but they

    12:49PM 10  would be talking about other people's articles and not their

    12:49PM 11  own.

    12:49PM 12            THE COURT:  Now, help me.  P-678 is April 2006 --

    12:49PM 13  2006, right?

    12:49PM 14            MR. POWERS:  Yes, Your Honor.

    12:49PM 15            THE COURT:  And P-666 --

    12:49PM 16            MR. POWERS:  I think the date of the publication is

    12:50PM 17  October '04.

    12:50PM 18            MS. GULDE:  It was received for publication, if you

    12:50PM 19  look at the bottom of the first page, in the itty-bitty print,

    12:50PM 20  August 19th, 2003, which is before the suit was filed, Your

    12:50PM 21  Honor.

    12:50PM 22            And are you through with your argument, Mr. Powers?

    12:50PM 23            MR. POWERS:  I was say I have one thing about P-666.

    12:50PM 24  Just below the date, where it says it was received for

    12:50PM 25  publication in August 2003, there's a note that Dr. Orgill was
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    12:50PM  1  paid by KCI in connection with his VAC-funded research.  He

    12:50PM  2  was paid for the research, and I think we've talked about that

    12:50PM  3  before.

    12:50PM  4            THE COURT:  Okay.

    12:50PM  5            MS. GULDE:  And, Your Honor, that's where I want to

    12:50PM  6  start because I think when we first went down this path with

    12:50PM  7  P-666 and Dr. Orgill, that there were some misimpressions left

    12:50PM  8  with the Court that I'm concerned about.  And that was, it was

    12:50PM  9  suggested, not by Mr. Powers, but it was suggested that Dr.

    12:50PM 10  Orgill may have done some of this research in anticipation of

    12:50PM 11  or in connection with the litigation.  And that's completely

    12:51PM 12  untrue.  Dr. Orgill is here.  He's prepared to talk to you

    12:51PM 13  about it if you have some concerns in that regard.

    12:51PM 14            And this research, although he did disclose as --

    12:51PM 15  you know, as he was bound to, that he was principle

    12:51PM 16  investigator on clinical studies on the VAC that were going on

    12:51PM 17  at the same time, this was not a KCI-funded study, Your Honor,

    12:51PM 18  P-666.  And, in fact, Dr. Orgill said he doesn't know that KCI

    12:51PM 19  even knew it was going on.

    12:51PM 20            What happened is that, he's at Harvard.  He's at

    12:51PM 21  Brigham Women's and Children's Hospital, and they started

    12:51PM 22  seeing some good results with the VAC.  And so they were

    12:51PM 23  curious and wanted to know how it worked.  So they got

    12:51PM 24  together with some people over at MIT, and they got some -- a

    12:51PM 25  grant from the National Institutes of Health.  And they
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    12:51PM  1  started looking at what the mechanisms of action were in the

    12:51PM  2  VAC.  That's the results.  Both articles relate to

    12:51PM  3  microdeformation in wounds.  They both relate to what's going

    12:51PM  4  on inside the wound, when the VAC is applied to the wound.

    12:52PM  5            But -- and neither of these articles was funded in

    12:52PM  6  any way by KCI.  We're offering these for a pretty limited

    12:52PM  7  purpose, Your Honor.  And I could show you the slides that we

    12:52PM  8  intend to use with them, if you like.

    12:52PM  9            THE COURT:  What is your purpose?

    12:52PM 10            MS. GULDE:  The purpose is to show novelty,

    12:52PM 11  non-obviousness, Your Honor.  These articles were authored not

    12:52PM 12  only by Dr. Orgill, but by a group of industry leaders that

    12:52PM 13  recognized the novelty of the VAC; that showed that it was

    12:52PM 14  getting results with -- in terms of cell stretch and

    12:52PM 15  microdeformation that had not been seen before.

    12:52PM 16            THE COURT:  I guess my concern about the articles --

    12:52PM 17  certainly, Dr. Orgill can testify about them.  Certainly, you

    12:52PM 18  know, he can testify about the studies he did and the fact

    12:52PM 19  that he wrote on it.  And I realize you say that 666 was done

    12:53PM 20  before the case was filed.  678 was clearly after the case was

    12:53PM 21  filed.

    12:53PM 22            MS. GULDE:  The research was done after the case was

    12:53PM 23  filed, Your Honor.  It had absolutely nothing to do with this

    12:53PM 24  litigation.  It was not even -- KCI was not even -- did not

    12:53PM 25  participate in or fund that study, and Dr. Orgill's prepared
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    12:53PM  1  to explain that to you, if you have any concern.

    12:53PM  2            THE COURT:  Right.  But Dr. Orgill was -- by this

    12:53PM  3  point, had been designated an expert witness, correct?

    12:53PM  4            MS. GULDE:  Sure.

    12:53PM  5            THE COURT:  So you want Dr. Orgill to testify about

    12:53PM  6  these studies, correct?

    12:53PM  7            MS. GULDE:  That's correct.

    12:53PM  8            THE COURT:  Which, to me, is fine.

    12:53PM  9            MS. GULDE:  Okay.

    12:53PM 10            THE COURT:  Just putting the plaintiff's exhibits --

    12:53PM 11  these two plaintiff's exhibits into evidence, I just -- there

    12:53PM 12  are a couple of problems.  One, they, at least, seem to me to

    12:54PM 13  be kind of adjuncts of a report.  And I realize you don't --

    12:54PM 14  you say that they had nothing to do with his expert testimony

    12:54PM 15  here.  But he is going to use these.

    12:54PM 16            And two, it just seems to be kind of bolstering, you

    12:54PM 17  know, to let -- since he's going to testify about these, then

    12:54PM 18  to let them into evidence.  It seems to be cumulative,

    12:54PM 19  bolstering, however you want to say it.  So talk to me about

    12:54PM 20  that.

    12:54PM 21            MS. GULDE:  Sure, Your Honor.  I believe when you

    12:54PM 22  had a hearing previously on this issue, and we showed the

    12:54PM 23  case -- substantial case law that said that evidence of praise

    12:54PM 24  or recognition in the industry is an indicia of

    12:54PM 25  non-obviousness that is admissible, is relevant.  And you
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    12:54PM  1  said, go back and pick some articles and I'll consider them,

    12:54PM  2  but I'm going to let some of this in.  So we've narrowed --

    12:54PM  3  we've narrowed our universe.

    12:55PM  4            And I won't say these are the only two that we're

    12:55PM  5  going to -- that we're going to submit for all time.  But as

    12:55PM  6  of right now, this is all we're doing with Dr. Orgill.  And

    12:55PM  7  this is not just Dr. Orgill's opinion.

    12:55PM  8            Trevor, could you put up P-666?  Not the slide, put

    12:55PM  9  up the actual document itself.

    12:55PM 10            Your Honor, there's a number of -- let me count.

    12:55PM 11  One, two, three, four, five, six authors on here, some of whom

    12:55PM 12  are world recognized in the area of cell stretch.  And there's

    12:55PM 13  one statement in this article that we believe is particularly

    12:55PM 14  relevant to the issues that the plaintiffs -- sorry -- the

    12:55PM 15  defendants have raised.  They put the novelty of these patents

    12:55PM 16  at issue.  You've heard that very clearly from Dr. Hopf.

    12:55PM 17            And if you just do the authors there.  So you can

    12:55PM 18  see Dr. Orgill is one of many, Your Honor.

    12:55PM 19            And then, Trevor, if you go to the second column.

    12:55PM 20  Not the whole thing.  I'm sorry.  Just the top half or so.

    12:56PM 21  And highlight there, "The one exciting novel therapeutic

    12:56PM 22  approach to wounds," and the next sentence as well.  "At our

    12:56PM 23  institution it's become the most common treatment modality for

    12:56PM 24  complex wounds."  That and one drawing in this article, that

    12:56PM 25  Medela has said they don't have an objection to us using for
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    12:56PM  1  demonstrative purposes, is the whole extent of what we want to

    12:56PM  2  use out of this article, Your Honor.

    12:56PM  3            THE COURT:  This is the whole extent?

    12:56PM  4            MS. GULDE:  Yes.  This here.  And then there's a

    12:56PM  5  drawing on the next page of the article, that they have not

    12:56PM  6  objected to us using for demonstrative purposes, that just

    12:56PM  7  shows -- explains what the research was that he was doing.

    12:56PM  8            MR. POWERS:  Your Honor, may I be heard on two quick

    12:56PM  9  points?

    12:56PM 10            THE COURT:  Sure.

    12:56PM 11            MR. POWERS:  One is, I believe the Court's ruling

    12:56PM 12  was that if experts came in and talked about articles, that

    12:56PM 13  they would be talking about other people's articles.  So

    12:56PM 14  that's one issue.

    12:56PM 15            The other issue is, you asked the plaintiffs to

    12:57PM 16  connect the praise and novelty -- praise of novelty to the

    12:57PM 17  patent and claims that are at issue.  And if you look at the

    12:57PM 18  very next sentence that's not highlighted, it says, "The

    12:57PM 19  device consists of a porous open cell sponge applied to a

    12:57PM 20  wound and covered with an occlusive dressing."  Well, there's

    12:57PM 21  three things mentioned there, and only two of them are related

    12:57PM 22  to the patent claims at issue.  One of them, the open cell

    12:57PM 23  sponge, is clearly not at issue in any of the patent claims in

    12:57PM 24  this case.

    12:57PM 25            MS. GULDE:  Your Honor, there's a screen clearly
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    12:57PM  1  spelled out in the patents.  Dr. Hopf talked about that.  Dr.

    12:57PM  2  Orgill talked about it; that the embodiment of the screen in

    12:57PM  3  the VAC is the open celled sponge.  So this clearly does go to

    12:57PM  4  patented features.  And that's Dr. Orgill's opinion.  They're

    12:57PM  5  entitled to cross-examine him about it.

    12:57PM  6            THE COURT:  You know, I -- my reluctance comes from

    12:57PM  7  my -- I guess, just thirty-seven or -eight years of being a

    12:57PM  8  trial lawyer and a trial judge.  There's always something new

    12:58PM  9  under the sun.  I've just never seen this ever done in a case.

    12:58PM 10  Now, I've only, you know, civil cases, probably tried a

    12:58PM 11  hundred and twenty or thirty civil cases.  I've just never

    12:58PM 12  seen an expert come in and start putting his own -- his own

    12:58PM 13  research work into evidence that is a part of his expert

    12:58PM 14  testimony.  So -- and as I say, I'm sure there's always

    12:58PM 15  something new under the sun.  It just is so counterintuitive

    12:58PM 16  to me.  That's just my problem, Ms. Gulde.

    12:58PM 17            And it seems to me you can -- you can refer to the

    12:58PM 18  article.  You know, this is what he and other researchers came

    12:58PM 19  up with, and so forth and so on.  And I -- Mr. Powers'

    12:58PM 20  objection may go even to referring to the article.  I think

    12:58PM 21  you can refer to the article.  There are other researchers

    12:58PM 22  involved.  And you can even put this up, and he can even put

    12:59PM 23  it up if he wants.  But finally putting it into evidence would

    12:59PM 24  seem to me to be beyond a stretch.  And so that's my problem

    12:59PM 25  with it.
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    12:59PM  1            MS. GULDE:  Your Honor, I think we could live with

    12:59PM  2  having him talk about it, the fact that there were other

    12:59PM  3  authors involved, showing this, but that -- just submitting it

    12:59PM  4  as a court exhibit, as we've done with other documents.

    12:59PM  5            THE COURT:  You could put it in as a court exhibit?

    12:59PM  6            MS. GULDE:  Okay.  I'm not waiving my objection.  I

    12:59PM  7  think it should go to the jury.

    12:59PM  8            THE COURT:  No.  I understand you're not.  You want

    12:59PM  9  it in, and you're asking it be in.  I just wouldn't admit it.

    12:59PM 10            But I do think there are other people here.  It's

    12:59PM 11  just not Dr. Orgill himself.  That he can talk about the fact

    12:59PM 12  that, you know, he did this work in corroboration with these

    12:59PM 13  people and they wrote these papers.  And they -- you know, and

    12:59PM 14  they reached these conclusions.  He's an expert.  He can talk

    12:59PM 15  about stuff like that.

    12:59PM 16            I just think putting -- in the end, putting the

    12:59PM 17  exhibits into evidence is past my comfort zone.

     1:00PM 18            MS. GULDE:  I understand the Court's position, Your

     1:00PM 19  Honor.  Would your ruling be the same with regard to Exhibit

     1:00PM 20  678 then?

     1:00PM 21            THE COURT:  Yes.

     1:00PM 22            MS. GULDE:  Okay.  And so, to be clear, he may talk

     1:00PM 23  about the existence of 678.  We may show some very limited

     1:00PM 24  portion, the title and some very limited portion up on the

     1:00PM 25  screen.  We're going to offer it as a court exhibit, given
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     1:00PM  1  that you're sustaining Medela's objection to the admission?

     1:00PM  2            THE COURT:  Exactly.

     1:00PM  3            MS. GULDE:  Okay.

     1:00PM  4            THE COURT:  Anything else, Mr. Powers?

     1:00PM  5            MR. POWERS:  That is it.  Thank you, Your Honor.

     1:00PM  6            THE COURT:  Okay.  Thank you very much.

     1:00PM  7            Now -- yes, sir.

     1:00PM  8            MR. MACON:  Go ahead.  I didn't mean to interrupt

     1:00PM  9  you.

     1:00PM 10            THE COURT:  No.  No.  It's no interruption at all.

     1:00PM 11            MR. MACON:  We have -- we're going to have two

     1:00PM 12  demonstrations, and we'll need some set-up time.  My guess is

     1:00PM 13  it will -- we will be 30 or 40 minutes into there, before we

     1:00PM 14  set it up.  And what I would propose to do is if we could take

     1:00PM 15  a -- I let you know and then we take a break.  Then -- there

     1:00PM 16  are two separate demonstrations.  We could have him do the

     1:01PM 17  first one, go back, talk, leave the setup here, and then come

     1:01PM 18  back within about 15 minutes and do the second one, and then

     1:01PM 19  we can have another break.

     1:01PM 20            THE COURT:  That'll be perfect.  That'll be no

     1:01PM 21  problem.

     1:01PM 22            MR. MACON:  I'll give you advance notice of when I

     1:01PM 23  believe would be a good time.

     1:01PM 24            THE COURT:  If you'll do that, we'll work it out

     1:01PM 25  just that way.
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     1:01PM  1            Now, I know we're a little early.  But I'm going to

     1:01PM  2  get the jury lined up in about five minutes.  So if -- does

     1:01PM  3  that work for everybody?  Can you find your people, Mr.

     1:01PM  4  Partridge?  Is Mr. Sadler having a three martini lunch or

     1:01PM  5  something?

     1:01PM  6            MR. PARTRIDGE:  I'm afraid --

     1:01PM  7            MR. MACON:  He's cutting back today?

     1:01PM  8            MR. PARTRIDGE:  We'll send him an email right now.

     1:01PM  9  But if you could give us five minutes.

     1:01PM 10            THE COURT:  I'll give you five minutes.  Okay.

     1:01PM 11  Thank you very much.

     1:01PM 12       (Recess)

     1:10PM 13       (Open court, jury present)

     1:11PM 14            THE COURT:  Welcome back, ladies and gentlemen.

     1:11PM 15  Please be seated.  And I think we're ready to continue the

     1:11PM 16  last three depositions by written questions.

     1:11PM 17            MS. GULDE:  We are, Your Honor.  And we're going to

     1:11PM 18  shift gears a little bit at the start.  The next one we are

     1:11PM 19  going to is Novation.  And instead of a distributor, they're a

     1:11PM 20  customer, a group purchasing organization that represents 700

     1:11PM 21  hospitals.

     1:11PM 22            THE COURT:  Okay.

     1:11PM 23            MS. GULDE:  So let's start with Novation's DWQ

     1:11PM 24  response.

     1:11PM 25            And Trevor, do you have that one?  Thank you.
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     1:11PM  1            You ready, Ms. Cowart?

     1:11PM  2            MS. COWART:  Uh-huh.

     1:11PM  3               JENNIFER AXLINE, PLAINTIFF'S WITNESS

     1:11PM  4                 DEPOSITION BY WRITTEN QUESTIONS

             5       (Beginning of reading by Ms. Gulde and Ms. Cowart)

     1:12PM  6  Q.  Please state your full name, occupation, official title,

     1:12PM  7  work address and telephone number.

     1:12PM  8  A.  Jennifer L. Axline, senior clinical manager of technology,

     1:12PM  9  Novation, LLC, 125 East John Carpenter Freeway, Irving, Texas

     1:12PM 10  75062, (972)581-5617.

     1:12PM 11  Q.  Are you the person authorized by your company to attend

     1:12PM 12  this deposition on written questions and provide answers?

     1:12PM 13  A.  Yes.

     1:12PM 14  Q.  Have there been communications between your company and

     1:12PM 15  BlueSky or any distributor of BlueSky products, Medela, Inc.,

     1:12PM 16  Medela AG, Richard Weston, Tim Johnson, Michael Miller, Mark

     1:12PM 17  Chariker and/or Katherine Jeter?  If so, please describe them.

     1:12PM 18  A.  Yes.  BlueSky and Anodyne, a distributor associated with

     1:12PM 19  BlueSky, submitted the Versatile 1 to the Novation new

     1:12PM 20  technology forum for contract consideration in November of

     1:12PM 21  2004.  My communications with BlueSky and related entities

     1:12PM 22  have all related to this submission and are more fully

     1:13PM 23  described in the documents I have produced in response to

     1:13PM 24  plaintiffs' subpoena to me.

     1:13PM 25  Q.  Did BlueSky or any person acting on behalf of BlueSky or
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     1:13PM  1  any distributor of BlueSky products ever make any

     1:13PM  2  representations to you regarding the use or suitability for

     1:13PM  3  use of the Versatile 1 system as a -- I'm sorry -- for the

     1:13PM  4  Versatile 1 as a replacement for the KCI VAC system?

     1:13PM  5  A.  Yes.

     1:13PM  6  Q.  Did BlueSky or any person acting on behalf of BlueSky or

     1:13PM  7  any distributor of BlueSky products tell you or give you the

     1:13PM  8  impression that the Versatile 1 will provide the same or

     1:13PM  9  substantially the same therapy or outcome as the KCI VAC

     1:13PM 10  system?

     1:13PM 11  A.  Yes.

     1:13PM 12  Q.  Describe who made the representations, what

     1:13PM 13  representations were made, when the representations occurred,

     1:13PM 14  where the representations occurred and the method the

     1:13PM 15  representations were communicated.

     1:13PM 16  A.  BlueSky and Anodyne represented that the Versatile 1 can

     1:13PM 17  be utilized to treat the same types of wounds as the KCI VAC

     1:13PM 18  and offers incremental patient comfort, and I have produced in

     1:14PM 19  response to the plaintiffs' subpoena.

     1:14PM 20  Q.  Did BlueSky or any person acting on behalf of BlueSky or

     1:14PM 21  any distributor of BlueSky products tell you or give you the

     1:14PM 22  impression that the Versatile 1 is more cost effective than

     1:14PM 23  the KCI VAC system?

     1:14PM 24  A.  Yes.

     1:14PM 25  Q.  Then describe who made the representations, what

                                                                            4255

                           Axline - Deposition by Written Questions

     1:14PM  1  representations were made, when the representations occurred,

     1:14PM  2  where the representations occurred, and the method the

     1:14PM  3  representations were communicated.

     1:14PM  4  A.  At a meeting in October 2005, representatives from BlueSky

     1:14PM  5  indicated that the drains and dressings utilized with the

     1:14PM  6  Versatile 1 are more cost effective than the KCI VAC products.

     1:14PM  7  Q.  Did BlueSky or any person acting on behalf of BlueSky or

     1:14PM  8  any distributor of BlueSky products tell you or give you the

     1:14PM  9  impression that there is clinical evidence establishing the

     1:14PM 10  efficacy or cost effectiveness of the Versatile 1?

     1:14PM 11  A.  Yes.

     1:14PM 12  Q.  Then describe who made the representations, what

     1:14PM 13  representations were made, when the representations occurred,

     1:15PM 14  where the representations occurred and the method the

     1:15PM 15  representations were communicated.

     1:15PM 16  A.  BlueSky has communicated to me that it believes that the

     1:15PM 17  clinical evidence demonstrates that its negative pressure

     1:15PM 18  wound products are efficacious.  The details of those

     1:15PM 19  communications -- and the clinical evidence relied on by

     1:15PM 20  BlueSky -- are contained in the documents I have produced in

     1:15PM 21  response to plaintiffs' subpoena.

     1:15PM 22       (End of reading)

     1:15PM 23            MS. GULDE:  And we're going to turn to those

     1:15PM 24  documents.  And that's P-51, Page 5; P-52, Page 14; P-64, Page

     1:15PM 25  2; P-65, Page 11; P-71, Page 1.  That concludes that
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     1:16PM  1  deposition.

     1:16PM  2            We're going to turn next to Schryver Medical Sales

     1:16PM  3  and Marketing, Inc.

     1:11PM  4               TODD W. HUBBARD, PLAINTIFF'S WITNESS

     1:11PM  5                 DEPOSITION BY WRITTEN QUESTIONS

             6       (Beginning of reading by Ms. Gulde and Ms. Cowart)

     1:16PM  7  Q.  What is the name of the person answering these questions?

     1:16PM  8  A.  Todd W. Hubbard.

     1:16PM  9  Q.  What is the title/position of the person answering these

     1:16PM 10  questions?

     1:16PM 11  A.  Executive vice president.

     1:16PM 12  Q.  Does the person answering these questions understand that

     1:16PM 13  he/she is answering on behalf of the particular party/entity

     1:16PM 14  to whom these questions are directed?

     1:16PM 15  A.  Yes.

     1:16PM 16  Q.  Are you currently a distributor for BlueSky?

     1:16PM 17  A.  Yes.

     1:16PM 18  Q.  What date did you first become a distributor?

     1:16PM 19  A.  August 2003.

     1:16PM 20  Q.  If you have ever been a distributor for BlueSky, please

     1:16PM 21  state the inclusive dates during which you are or have been a

     1:16PM 22  distributor.

     1:16PM 23  A.  August 2003 to present.

     1:16PM 24  Q.  In what geographical area did you or do you distribute

     1:17PM 25  BlueSky products?
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     1:17PM  1  A.  Colorado, Wyoming and Utah.

     1:17PM  2  Q.  Please list or describe each of the BlueSky products that

     1:17PM  3  you have at any time distributed, sold, rented, leased or

     1:17PM  4  otherwise provided to any person or entity.

     1:17PM  5  A.  The Versatile/suction pump, canister, Wooding-Scott

     1:17PM  6  drainage/irrigation kit, Chariker-Jeter wound drainage kit

     1:17PM  7  (channel drain and round drain).

     1:17PM  8  Q.  Have you distributed, sold, rented, leased or otherwise

     1:17PM  9  provided the Versatile 1 to any person or entity?

     1:17PM 10  A.  Yes.

     1:17PM 11  Q.  What is the total number of Versatile 1 pumps that you

     1:17PM 12  have distributed, sold, rented, leased or otherwise provided

     1:17PM 13  to any person or entity?

     1:17PM 14  A.  20 Versatile 1 pumps have been rented approximately 50

     1:17PM 15  times through October 20th, 2004.

     1:17PM 16  Q.  What is the total amount by year that you paid to BlueSky

     1:17PM 17  to purchase, lease and/or rent the Versatile 1 and/or

     1:17PM 18  Versatile 1 systems?

     1:17PM 19  A.  The Versatile 1 pumps were purchased for $60,327.32 in

     1:18PM 20  2004, which was financed through a capital lease, and

     1:18PM 21  disposables were purchased for $15,107.09 through September.

     1:18PM 22  Q.  Have you ever made any payments to BlueSky, including

     1:18PM 23  royalty payments, for a percentage of revenue from the sale or

     1:18PM 24  rental of the Versatile 1 and/or Versatile 1 systems?

     1:18PM 25  A.  Yes.
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     1:18PM  1  Q.  What is the total amount by year that you have paid to

     1:18PM  2  BlueSky?

     1:18PM  3  A.  Royalties of $238.75 were paid to BlueSky in 2004.

     1:18PM  4  Q.  What is the total amount by year that you received for the

     1:18PM  5  sale, leasing or renting of the Versatile 1 and/or Versatile 1

     1:18PM  6  system?

     1:18PM  7  A.  Versatile 1 pump rentals and disposable sales of $18,740

     1:18PM  8  in 2003, and $51,700 through October 20th, 2004.

     1:18PM  9  Q.  Have you distributed, sold, rented, leased or otherwise

     1:18PM 10  provided the Versatile 1 and/or the Versatile 1 system as a

     1:19PM 11  replacement or substitute for the KCI VAC?

     1:19PM 12  A.  Yes.

     1:19PM 13  Q.  A) has BlueSky encouraged your activities, and B) if so,

     1:19PM 14  how?

     1:19PM 15  A.  Yes.  Certain representations are made in the BlueSky

     1:19PM 16  marketing materials.

     1:19PM 17  Q.  Have you ever promoted the Versatile 1 and/or Versatile 1

     1:19PM 18  system as a wound healing product or as part of a wound

     1:19PM 19  healing system?

     1:19PM 20  A.  Yes.

     1:19PM 21  Q.  Have you ever promoted the Versatile 1 and/or the

     1:19PM 22  Versatile 1 system as a negative pressure wound therapy and/or

     1:19PM 23  vacuum assisted wound therapy product?

     1:19PM 24  A.  Yes.

     1:19PM 25  Q.  Have you ever described or referred to the Versatile 1
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     1:19PM  1  and/or the Versatile 1 system as "VAC-like" or words to that

     1:19PM  2  effect?

     1:19PM  3  A.  Schryver Medical has employed over 250 persons, including

     1:19PM  4  12 salespeople, during the applicable time period, and the

     1:19PM  5  representative responding to these questions cannot possibly

     1:19PM  6  know what, if any, statements may have been made to a customer

     1:19PM  7  by an employee of Schryver Medical.  Schryver Medical is not

     1:19PM  8  aware of any such statements.

     1:19PM  9  Q.  Have you ever given the impression or indicated to a

     1:20PM 10  customer or led a customer to believe that the Versatile 1 or

     1:20PM 11  Versatile 1 system will provide the same or substantially the

     1:20PM 12  same therapy or outcome as the KCI VAC system?

     1:20PM 13  A.  Yes.

     1:20PM 14  Q.  Please identify the customers and describe the

     1:20PM 15  representations that were made to the customer.

     1:20PM 16  A.  Schryver Medical has represented the Versatile 1 as an

     1:20PM 17  alternative to the KCI VAC.

     1:20PM 18  Q.  Have you ever promoted any BlueSky dressing kits as a

     1:20PM 19  negative pressure wound therapy and/or vacuum assisted wound

     1:20PM 20  therapy product?

     1:20PM 21  A.  Yes.

     1:20PM 22  Q.  Has BlueSky provided you with any articles and/or studies

     1:20PM 23  regarding wound treatment or wound care products?

     1:20PM 24  A.  Yes.

     1:20PM 25  Q.  List the title and author of the articles and/or studies.
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     1:20PM  1  A.  "Closed Suction Wound Drainage System" by Katherine Jeter,

     1:20PM  2  Ed.D ET, "Effective Management of Incisional and Cutaneous

     1:20PM  3  Fistulae with Closed Suction Wound Drainage" by Mark E.

     1:20PM  4  Chariker, M.D., Katherine F. Jeter, Ed.D ET, Tess E. Tintle,

     1:20PM  5  BSN ET, John E. Botsford, Jr., M.D.

     1:21PM  6  Q.  Have you referred to any articles or studies regarding

     1:21PM  7  wound treatment or wound care products when making

     1:21PM  8  presentations to customers or potential customers?

     1:21PM  9  A.  Yes.  Certain articles provided by BlueSky to be used by

     1:21PM 10  Schryver Medical's sales representatives in promoting its

     1:21PM 11  products.

     1:21PM 12  Q.  List the title and author of the articles or studies you

     1:21PM 13  referred to and describe what you told your customers or

     1:21PM 14  potential customers regarding the articles or studies.

     1:21PM 15  A.  Schryver Medical has employed over 250 persons, including

     1:21PM 16  12 salespeople, during the applicable time period.  And the

     1:21PM 17  representative responding to the questions cannot possibly

     1:21PM 18  know what, if any, statements may have been made to a customer

     1:21PM 19  by an employee of Schryver Medical.

     1:21PM 20            The articles that were provided for such promotion

     1:21PM 21  were "Effective Management of Incisional and Cutaneous

     1:21PM 22  Fistulae with Closed Suction Wound Drainage" by Mark E.

     1:21PM 23  Chariker, M.D., Katherine F. Jeter, Ed.D ET, Tess E. Tintle,

     1:22PM 24  BSN ET, John E. Bottsford, Jr., M.D, "The Kremlin Perspectives

     1:22PM 25  In Wound Care - Russian Medical Journal, Vestnik Khirurg."
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     1:22PM  1       (End of reading)

     1:22PM  2            MS. GULDE:  We're going to our last one.  And that

     1:22PM  3  is Skin Care Management.  Sorry.  Skin Care Management Life

     1:22PM  4  Oxygen is the full name.

     1:11PM  5       BOB PRESSLER AND WILLIAM CONNER, PLAINTIFF'S WITNESS

     1:11PM  6                 DEPOSITION BY WRITTEN QUESTIONS

             7       (Beginning of reading by Ms. Gulde and Ms. Cowart)

     1:22PM  8  Q.  What is the name of the person answering these questions?

     1:22PM  9  A.  Bob Pressler, William Conner.

     1:22PM 10  Q.  What is the title/position of the person answering these

     1:22PM 11  questions?

     1:22PM 12  A.  GM/sales manager.

     1:22PM 13  Q.  Does the person answering these questions understand that

     1:22PM 14  he/she is answering on behalf of the particular party/entity

     1:22PM 15  to whom these questions are directed?

     1:22PM 16  A.  Yes.

     1:22PM 17  Q.  Are you currently a distributor for BlueSky?

     1:22PM 18  A.  Yes.

     1:22PM 19  Q.  What date did you first become a distributor for BlueSky?

     1:23PM 20  A.  August/September, 2003.

     1:23PM 21  Q.  Please state the inclusive dates during which you are or

     1:23PM 22  have been a distributor.

     1:23PM 23  A.  From August 2002 to present.

     1:23PM 24  Q.  Do or did you have written agreement with BlueSky?

     1:23PM 25  A.  Yes.
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     1:23PM  1  Q.  In what geographical area did you or do you distribute

     1:23PM  2  BlueSky products?

     1:23PM  3  A.  Florida, Texas, Tennessee, Indiana, Kentucky, West

     1:23PM  4  Virginia, Virginia, Georgia.

     1:23PM  5  Q.  Please list or describe each of the BlueSky products that

     1:23PM  6  you have at any time distributed, sold, rented, leased or

     1:23PM  7  otherwise provided to any person or entity.

     1:23PM  8  A.  Versatile 1, Versatile 1 system and BlueSky dressing kit.

     1:23PM  9  Q.  Have you distributed, sold, rented, leased or otherwise

     1:23PM 10  provided the Versatile 1 to any person or entity?

     1:23PM 11  A.  Yes.

     1:23PM 12  Q.  What is the total number of Versatile 1 pumps that you

     1:23PM 13  have distributed, sold, rented, leased or otherwise provided

     1:23PM 14  to any person or entity?

     1:23PM 15  A.  22.

     1:23PM 16  Q.  Have you distributed, sold, rented, leased or otherwise

     1:24PM 17  provided the Versatile 1 system to any person or entity?

     1:24PM 18  A.  Yes.

     1:24PM 19  Q.  What is the total number of Versatile 1 systems that you

     1:24PM 20  have distributed, sold, rented, leased or otherwise provided

     1:24PM 21  to any person or entity?

     1:24PM 22  A.  22.

     1:24PM 23  Q.  What is the total amount by year that you paid to BlueSky

     1:24PM 24  to purchase, lease and/or rent the Versatile 1 and/or

     1:24PM 25  Versatile 1 systems?
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     1:24PM  1  A.  $77,000, 2003, 2004.

     1:24PM  2  Q.  Have you ever made any payments to BlueSky, including

     1:24PM  3  royalty payments, for a percentage of revenue from the sale or

     1:24PM  4  rental of the Versatile 1 and/or Versatile 1 systems?

     1:24PM  5  A.  Yes.

     1:24PM  6  Q.  What is the total amount by year that you have paid to

     1:24PM  7  BlueSky?

     1:24PM  8  A.  $254 through September 2004.

     1:24PM  9  Q.  What is the total amount by year that you received for the

     1:24PM 10  sale, leasing or renting of the Versatile 1 and/or Versatile 1

     1:24PM 11  system?

     1:24PM 12  A.  $10,160 through September 2004.

     1:24PM 13  Q.  Have you ever promoted the Versatile 1 and/or the

     1:24PM 14  Versatile 1 system as a negative pressure wound therapy and/or

     1:25PM 15  vacuum assisted wound therapy product?

     1:25PM 16  A.  Yes.

     1:25PM 17  Q.  Have you ever given the impression or indicated to a

     1:25PM 18  customer or led a customer to believe that the Versatile 1 or

     1:25PM 19  Versatile 1 system will provide the same or substantially the

     1:25PM 20  same therapy or outcome as the KCI VAC system?

     1:25PM 21  A.  Yes.

     1:25PM 22  Q.  Please identify the customers and describe the

     1:25PM 23  representations that were made to the customers.

     1:25PM 24  A.  SCM Prospective clientele, Negative Pressure is Negative

     1:25PM 25  Pressure.
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     1:25PM  1  Q.  Has BlueSky ever told you how the cost of using the

     1:25PM  2  Versatile 1 and/or Versatile 1 system compares to the cost of

     1:25PM  3  any other person's or entity's pump or system?

     1:25PM  4  A.  Yes.

     1:25PM  5  Q.  A) identify the other pumps and/or systems, and B)

     1:25PM  6  describe the nature of the cost comparisons that BlueSky has

     1:25PM  7  made.

     1:25PM  8  A.  See Versatile 1 marketing literature.

     1:25PM  9  Q.  Has BlueSky provided you with any articles and/or studies

     1:25PM 10  regarding wound treatment or wound care products?

     1:25PM 11  A.  Yes.

     1:25PM 12  Q.  List the title and author of the articles and/or studies.

     1:25PM 13  A.  CJ/Kremlin papers.

     1:26PM 14  Q.  Have you referred to any articles or studies regarding

     1:26PM 15  wound treatment or wound care products when making

     1:26PM 16  presentations to customers or potential customers?

     1:26PM 17  A.  Yes.

     1:26PM 18  Q.  List the title and author of articles or studies you

     1:26PM 19  referred to, and describe what you told your customer or

     1:26PM 20  potential customers regarding the articles or studies.

     1:26PM 21  A.  CJ/Kremlin studies, to read the articles and form their

     1:26PM 22  own conclusions.

     1:26PM 23       (End of reading)

     1:26PM 24            MS. GULDE:  And that concludes plaintiff's offer of

     1:26PM 25  depositions on written questions.
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     1:26PM  1            THE COURT:  Thank you so much, Ms. Gulde and Ms.

     1:26PM  2  Cowart.

     1:26PM  3            MS. COWART:  Thank you, Your Honor.

     1:26PM  4            THE COURT:  Thank you very much.

     1:26PM  5            Yes, sir.

     1:26PM  6            MR. MACON:  Would you like a witness?  Your Honor,

     1:26PM  7  at this point we'd like to call Dr. Dennis Orgill.  He's an

     1:26PM  8  expert in patents and the VAC.

     1:26PM  9            THE COURT:  Yes.  Thank you so much.  Dr. Orgill, if

     1:26PM 10  you'll please come forward.

     1:26PM 11            MR. PARTRIDGE:  Your Honor, if I may, before he

     1:26PM 12  begins, may we approach?

     1:26PM 13            THE COURT:  Sure.  Dr. Orgill --

     1:26PM 14            MS. GULDE:  While they do that, may I --

     1:26PM 15            THE COURT:  Yes, if you'll do that.

     1:26PM 16            Dr. Orgill, if you'll just give us a moment here.

     1:27PM 17            THE WITNESS:  All right.  Thank you.

     1:27PM 18            THE COURT:  Thank you, sir.

     1:27PM 19       (At the bench off the record)

     1:27PM 20            MR. MACON:  Did he get sworn in?

     1:27PM 21            THE COURT:  No, he has not yet.

     1:27PM 22            MR. MACON:  I don't want to rush you, Your Honor.

     1:27PM 23            THE COURT:  No, no problem.  We're just all getting

     1:27PM 24  organized here, Mr. Macon.

     1:27PM 25            While the jury is getting their books together,
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     1:27PM  1  Doctor, let me swear you in.

     1:27PM  2            THE WITNESS:  Thank you.

     1:27PM  3       (The oath was administered)

     1:27PM  4            THE COURT:  Thank you so much.  Please be seated

     1:27PM  5  right there, Doctor.

     1:28PM  6            THE WITNESS:  Thank you.

     1:28PM  7            THE COURT:  And Dr. Orgill, move that microphone

     1:28PM  8  close by, if you would.  And the jury has, from time to time,

     1:28PM  9  had trouble hearing some of the witnesses.  The acoustics

     1:28PM 10  aren't perfect in this courtroom, and that microphone doesn't

     1:28PM 11  work unless you're very close to it.  So if you'll get close

     1:28PM 12  to the microphone, answer all questions in a loud, clear

     1:28PM 13  voice, I think it'll help the jury.  Can you do that?

     1:28PM 14            THE WITNESS:  Thank you.  Please let me know if I

     1:28PM 15  need to get closer.

     1:28PM 16            THE COURT:  Yes, sir.  I surely will.  Thank you.

     1:28PM 17            And yes, sir, Mr. Macon, will you proceed?

     1:28PM 18            MR. MACON:  I will.

     1:28PM 19          DENNIS ORGILL, M.D., PLAINTIFF'S WITNESS, SWORN

     1:28PM 20                        DIRECT EXAMINATION

     1:28PM 21  BY MR. MACON:

     1:28PM 22  Q.  Dr. Orgill, let me tell you one other -- one other fact,

     1:28PM 23  and that is, the problem that most witnesses have is they talk

     1:28PM 24  too fast.  So slow down.  Got it?

     1:28PM 25  A.  Okay.
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     1:28PM  1  Q.  Would you introduce yourself to the jury and tell them

     1:28PM  2  your name?

     1:28PM  3  A.  I'm Dennis Orgill.  I'm a physician, and I practice

     1:28PM  4  medicine in Boston, Massachusetts.

     1:29PM  5  Q.  And we'll go through all the things you do, but you're

     1:29PM  6  also associate professor of surgery at Harvard Medical School?

     1:29PM  7  A.  I am.

     1:29PM  8  Q.  Okay.  Well, let's talk about what you're here -- you're

     1:29PM  9  an expert here, and you're not an expert in patent law, as

     1:29PM 10  such, are you?

     1:29PM 11  A.  No, I'm not.

     1:29PM 12  Q.  But you're here to talk about three things.  One, we're

     1:29PM 13  going to talk about your personal background and your

     1:29PM 14  experience with the VAC.

     1:29PM 15  A.  Okay.

     1:29PM 16  Q.  Two, we're going to talk about validity of the claims of

     1:29PM 17  the VAC.

     1:29PM 18  A.  Okay.

     1:29PM 19  Q.  And three, we're going to talk about the BlueSky product

     1:29PM 20  and whether it has infringed the claims of the VAC.

     1:29PM 21  A.  Yes.

     1:29PM 22  Q.  Okay.  Now, let's start -- and Trevor, you can put back up

     1:29PM 23  his picture and his résumé.

     1:29PM 24            But let's start with the important things.  Are you

     1:29PM 25  married?
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     1:29PM  1  A.  I am.

     1:29PM  2  Q.  How long you been married?

     1:29PM  3  A.  26 years.

     1:29PM  4  Q.  And what's your wife's name?

     1:29PM  5  A.  Nancy.

     1:29PM  6  Q.  And if it goes back 26 years, did she marry you before you

     1:30PM  7  were a doctor?

     1:30PM  8  A.  She did.

     1:30PM  9  Q.  And did she -- was she one of the women who devoted

     1:30PM 10  themselves -- she helped put you through medical school?

     1:30PM 11  A.  She did.  She worked while I went to medical school.

     1:30PM 12  Q.  And did -- do you have any children?

     1:30PM 13  A.  I have three children, two in college and one who's a

     1:30PM 14  senior in high school.

     1:30PM 15  Q.  And what are their names and ages?

     1:30PM 16  A.  Jason who's 22, Brenna who is 21, and Britlyn who is 17.

     1:30PM 17  Q.  If we look at your résumé, you've got a lot of degrees.

     1:30PM 18  So let's take back -- let's take you back to high school.

     1:30PM 19  Where did you graduate from high school?

     1:30PM 20  A.  I graduated from high school in California.

     1:30PM 21  Q.  And then -- let's see.  If we take it first -- why don't

     1:30PM 22  you just tell us, where did you go to college and what did you

     1:30PM 23  study there?

     1:30PM 24  A.  I went to college at UC Berkeley where I studied

     1:30PM 25  bioengineering.
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     1:30PM  1  Q.  And that's University of California Berkeley, right?

     1:30PM  2  A.  Exactly.

     1:30PM  3  Q.  Those are the Golden Bears?

     1:30PM  4  A.  Golden Bears, yes.  Go Bears.

     1:30PM  5  Q.  And what is bioengineering?

     1:30PM  6  A.  Bioengineering is an aspect of engineering that studies

     1:31PM  7  applications in biology.

     1:31PM  8  Q.  Okay.  And after -- so tell me, what does somebody do if

     1:31PM  9  they have a degree in bioengineering?

     1:31PM 10  A.  Well, they can do a lot of things.  In my case I did

     1:31PM 11  things related to mechanical things, in my bioengineering

     1:31PM 12  background.  And I worked primarily on designing skin

     1:31PM 13  substitutes.  That was the main focus of my research.

     1:31PM 14  Q.  And what is a skin substitute?

     1:31PM 15  A.  Well, when patients are severely burned, they often times

     1:31PM 16  lose a lot of skin.  And often, we don't have enough grafts to

     1:31PM 17  replace the skin.  And so that if we can design something

     1:31PM 18  artificial to put on, rather than the skin graft, that can be

     1:31PM 19  a great benefit to a patient.

     1:31PM 20  Q.  Okay.  You graduate from college.  You have a degree in

     1:31PM 21  bioengineering.  What do you do next?

     1:31PM 22  A.  More school.

     1:31PM 23  Q.  Okay.

     1:31PM 24  A.  So I went to Boston, and I went to a combined program at

     1:31PM 25  MIT.  That's the Massachusets Institute of Technology at
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     1:31PM  1  Harvard Medical School.

     1:31PM  2  Q.  And is the Massachusetts Institute of Technology, is that

     1:32PM  3  sort of like Texas Tech?

     1:32PM  4  A.  It's a very good technical university.

     1:32PM  5  Q.  Is it recognized as being one of the best in the world?

     1:32PM  6  A.  It is.

     1:32PM  7            THE COURT:  It is somewhat better than Texas Tech.

     1:32PM  8            THE WITNESS:  But I'm in Texas.

     1:32PM  9            MR. MACON:  You're not only in Texas.  You're in a

     1:32PM 10  Texas Tech court.  I should have warned you.

     1:32PM 11            THE COURT:  We recognize M.I.T. as a world class

     1:32PM 12  university.

     1:32PM 13            THE WITNESS:  Thank you.

     1:32PM 14  BY MR. MACON:

     1:32PM 15  Q.  And what degree did you get from M.I.T.?

     1:32PM 16  A.  I first got a masters degree in mechanical engineering and

     1:32PM 17  then a Ph.D. in medical engineering.

     1:32PM 18  Q.  Now, what is medical engineering?

     1:32PM 19  A.  Medical engineering is sort of like bioengineering and --

     1:32PM 20  but it has a little more focus on medical science and biology.

     1:32PM 21  Q.  Okay.  And so while you were in Boston, you not only

     1:32PM 22  managed to get a masters and a Ph.D., you also managed to get

     1:32PM 23  a medical degree in your spare time?

     1:32PM 24  A.  Exactly.

     1:32PM 25  Q.  Okay.  And tell us, after -- tell us why you went forward
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     1:32PM  1  to get a medical degree after you'd gotten a Ph.D.

     1:33PM  2  A.  Well, when I got involved in my research and also my

     1:33PM  3  courses, I became very interested in treating patients and

     1:33PM  4  helping people.  And I decided that I wanted to make patient

     1:33PM  5  care a part of my career.  So that's why I went to medical

     1:33PM  6  school.

     1:33PM  7  Q.  And do you enjoy helping people through your medical --

     1:33PM  8  A.  Of course.  It's a great profession to be in.

     1:33PM  9  Q.  Now, let's talk about what different jobs you hold now.

     1:33PM 10  Okay.  You started off said -- you came in here and you

     1:33PM 11  introduced yourself and said you were a physician.  You are --

     1:33PM 12  let's start at the top.  You're director of the burn center

     1:33PM 13  and associate chief plastic surgeon at Brigham and Women's

     1:33PM 14  Hospital at Harvard Medical School.  Let's start there.  Tell

     1:33PM 15  us -- tell us about the burn center.

     1:33PM 16  A.  So we have a burn center in our hospital.  We treat over a

     1:33PM 17  hundred severely burned patients every year.  These are

     1:33PM 18  patients that can be in the hospital for a very long time with

     1:33PM 19  very severe injuries.  And so I direct the burn center there.

     1:33PM 20            And then I'm the associate chief of plastic surgery.

     1:34PM 21  We have a large plastic surgery group in our hospital.  And so

     1:34PM 22  I help direct some of the plastic surgery efforts in our

     1:34PM 23  hospital.

     1:34PM 24  Q.  Okay.  Let me understand.  Are you -- have you been board

     1:34PM 25  certified as a surgeon?
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     1:34PM  1  A.  Yes.

     1:34PM  2  Q.  And have you been board certified as a plastic surgeon?

     1:34PM  3  A.  Yes.

     1:34PM  4  Q.  And how long does it take to go from the end of medical

     1:34PM  5  school to the time that you were board certified as a plastic

     1:34PM  6  surgeon?

     1:34PM  7  A.  Probably about nine and a half years.

     1:34PM  8  Q.  Just so I understand, how old were you at the time you

     1:34PM  9  were certified as a plastic surgeon?

     1:34PM 10  A.  Probably about 38.

     1:34PM 11  Q.  Okay.  Was your wife happy for you to get -- go into

     1:34PM 12  full-time work at that point?

     1:34PM 13  A.  You can imagine.  She said, no more school.

     1:34PM 14  Q.  Okay.  So tell us what Brigham and Women's Hospital is.

     1:34PM 15  A.  Brigham Women's Hospital is a large teaching hospital

     1:34PM 16  which is right next door to Harvard Medical School.  Most

     1:34PM 17  medical schools have a single hospital associated with them,

     1:34PM 18  but Harvard has many.  And this is the large teaching hospital

     1:34PM 19  right next door to Harvard Medical School.  The Harvard

     1:35PM 20  medical students rotate through our hospital as well as the

     1:35PM 21  general surgery residents and plastic surgery residents that

     1:35PM 22  are associated with Harvard.

     1:35PM 23  Q.  And do you actually teach these residents?

     1:35PM 24  A.  I do.

     1:35PM 25  Q.  Okay.  And tell us, do you do it both classroom and sort
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     1:35PM  1  of on the job?

     1:35PM  2  A.  Yes.  Most of what I do is on the job, but I do do some

     1:35PM  3  classroom teaching as well.

     1:35PM  4  Q.  Okay.  And just coming down, it says you have

     1:35PM  5  approximately a hundred publications related to wound care.

     1:35PM  6  Now, tell us about -- first place, when do you find time to do

     1:35PM  7  that?

     1:35PM  8  A.  Nights and weekends.

     1:35PM  9  Q.  And are you a part-time surgeon?

     1:35PM 10  A.  No, I'm full-time.

     1:35PM 11  Q.  And so how many surgeries do you do a week?

     1:35PM 12  A.  I do around 15 surgeries a week.

     1:35PM 13  Q.  And how many patients do you see a week?

     1:35PM 14  A.  Well, I see patients in clinic two mornings a week, and I

     1:35PM 15  probably see around 30 patients in each clinic.  So about 60

     1:36PM 16  patients there, plus the operations that I do.

     1:36PM 17  Q.  Okay.  And has wound care been a specialty of yours?

     1:36PM 18  A.  It has.

     1:36PM 19  Q.  Explain to us why wound care is so important to plastic

     1:36PM 20  surgeons.

     1:36PM 21  A.  Well, if you think about everything we do as plastic

     1:36PM 22  surgeons -- and again, there's an impression on TV that you

     1:36PM 23  have a plastic surgery that -- as someone who does facelifts

     1:36PM 24  and nose jobs and whatnot.  That's not mostly what I do.

     1:36PM 25  There's the other part of plastic surgery that takes care of
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     1:36PM  1  burns, that takes care of reconstruction after cancer, that

     1:36PM  2  takes care of severe infections.  And that's the type of

     1:36PM  3  plastic surgery that I do.

     1:36PM  4  Q.  Okay.  Give me some examples -- give us some examples of

     1:36PM  5  the sort of patients you treat.

     1:36PM  6  A.  So, for example, a patient who has a mastectomy and wants

     1:36PM  7  breast reconstruction, we would reconstruct the breast.

     1:36PM  8  Someone who has had an accident and has a bad fracture of

     1:36PM  9  their leg, we would transfer tissue down to close the leg.  We

     1:37PM 10  would treat patients with ulcers on their feet that are

     1:37PM 11  diabetic, to try and get those to heal and not have

     1:37PM 12  amputations.  So there's really a whole wide range of patients

     1:37PM 13  that we treat.

     1:37PM 14  Q.  And when did you start using the VAC?

     1:37PM 15  A.  1997.

     1:37PM 16  Q.  And approximately how many patients have you used the VAC

     1:37PM 17  with?

     1:37PM 18  A.  About 800.

     1:37PM 19  Q.  Okay.  So I think we -- I think we know your background.

     1:37PM 20  We'll talk about your experience with the VAC.  But let's go

     1:37PM 21  to slide 2.  You're here to give opinions on the validity of

     1:37PM 22  Dr. Argenta's patents.  And have you reviewed Dr. Hopf's

     1:37PM 23  testimony?

     1:37PM 24  A.  I have.

     1:37PM 25  Q.  And have you reviewed all of the various articles and
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     1:37PM  1  patents that she's reviewed?

     1:37PM  2  A.  I have.

     1:37PM  3  Q.  And based upon -- and we'll go into more detail.  But is

     1:37PM  4  it your opinion that all of the items she talked about, about

     1:37PM  5  Dr. Chariker and Dr. Jeter, do those anticipate any claims

     1:37PM  6  that are asserted in this case by Dr. Argenta?

     1:38PM  7  A.  None of the articles anticipated what Dr. Argenta

     1:38PM  8  invented.

     1:38PM  9  Q.  Are -- do any of the Chariker-Jeter articles, do they make

     1:38PM 10  obvious any of Dr. Argenta's claims?

     1:38PM 11  A.  They don't.  None of them make it obvious.

     1:38PM 12  Q.  You've also heard about the Russian paper by Dr. Davydov.

     1:38PM 13  Does that make any of the claims either anticipated or

     1:38PM 14  obvious?

     1:38PM 15  A.  No, it doesn't.

     1:38PM 16  Q.  You also heard about the -- about the skin graft device of

     1:38PM 17  Dr. Johnson.  Do you think that article either anticipates or

     1:38PM 18  makes obvious any of the claims of Dr. Argenta?

     1:38PM 19  A.  No, it doesn't.

     1:38PM 20  Q.  And then there's Dr. Svedman's article.  Does that -- does

     1:38PM 21  that make -- does that anticipate any of the claims of Dr.

     1:38PM 22  Argenta or make obvious any of the claims of Dr. Argenta?

     1:38PM 23  A.  It does not.

     1:38PM 24  Q.  And then if we'll go to the next slide.  It's -- you're

     1:38PM 25  here also to give an opinion as to whether or not the BlueSky
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     1:39PM  1  device infringes on the asserted claims of the two patents.

     1:39PM  2  Now, is it your opinion that the BlueSky device's system

     1:39PM  3  infringes on the -- all of the asserted claims of the '081

     1:39PM  4  patent?

     1:39PM  5  A.  It's my opinion the BlueSky system infringes on both the

     1:39PM  6  '081 and the '643 patent.

     1:39PM  7  Q.  Thank you.

     1:39PM  8            Now, let's start talking about the VAC.  We've

     1:39PM  9  talked -- we've talked about the patents.  But do the patents

     1:39PM 10  cover the entire VAC system, including the pumps and dressing?

     1:39PM 11  A.  Yes.  They cover an entire system of treating the wound.

     1:39PM 12  Q.  And do VAC users buy or use it because they want the

     1:39PM 13  patented features?

     1:39PM 14  A.  I think that's part of it.  But they really use it because

     1:39PM 15  it works.  That's -- you know, as a physician, we want

     1:39PM 16  something that works.  We want the best for our patients.

     1:40PM 17  Q.  And since at least 2002 has KCI always marked the VAC pump

     1:40PM 18  and dressings with its patent numbers?

     1:40PM 19  A.  They have, on both the dressings and the pump.

     1:40PM 20  Q.  Well, okay.  Let's talk about, how did you find out about

     1:40PM 21  the VAC?

     1:40PM 22  A.  From my colleague, Dr. Breuing.  He was the first one in

     1:40PM 23  our hospital to begin using it in 1997.

     1:40PM 24  Q.  Now, why is it that there was just one doctor using the

     1:40PM 25  VAC?
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     1:40PM  1  A.  Well, we're in a place where we try a lot of new things.

     1:40PM  2  There's a lot of -- there are hundreds of medical publications

     1:40PM  3  that come out of our institution every year.  So there are a

     1:40PM  4  lot of new things that we do.  We don't want to harm any

     1:40PM  5  patients.  So when something new comes along, very often what

     1:40PM  6  we'll do is one of us will cautiously try it and see if it

     1:40PM  7  works.  And that's what we did in the case of the VAC.  He was

     1:40PM  8  the first one to try it in our group and started to get some

     1:40PM  9  really incredible results.

     1:40PM 10  Q.  And after your colleague got the incredible results, did

     1:40PM 11  you start using it?

     1:40PM 12  A.  I did.

     1:40PM 13  Q.  And how has the VAC affected your practice?

     1:41PM 14  A.  It's totally changed the -- my practice for many wounds

     1:41PM 15  that we treat.

     1:41PM 16  Q.  A would you explain how that is?

     1:41PM 17  A.  Well, perhaps I can -- I can give you some examples.  For

     1:41PM 18  patients that have lower extremity trauma, where they break

     1:41PM 19  their leg, previously we would have to do large operations

     1:41PM 20  where we take tissue and transfer it down, perhaps that

     1:41PM 21  operation would take eight hours.  And now with the VAC, we

     1:41PM 22  can treat it with the VAC and do a much simpler operation to

     1:41PM 23  get that closed.

     1:41PM 24  Q.  And how is that important?  Other than just saving a few

     1:41PM 25  hours here and there, how is that important?
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     1:41PM  1  A.  It's real important to the patient because they don't have

     1:41PM  2  to have another big scar on their body.  They don't have to

     1:41PM  3  lose a muscle or a large piece of skin.  It's good for the

     1:41PM  4  hospital because they save money.  So it's faster, safer, more

     1:41PM  5  effective, with less complications.

     1:41PM  6  Q.  Well, now, are you the only person at Harvard Medical

     1:41PM  7  School or Brigham and Women's Hospital who's decided the VAC

     1:41PM  8  has changed their entire medical profession?

     1:42PM  9  A.  No.  It's become the standard of care in our institution

     1:42PM 10  for large complex wounds.

     1:42PM 11  Q.  Let's just look at your hospital and see how the usage has

     1:42PM 12  changed.  And let's just take the years prior to -- up to --

     1:42PM 13  through 2002.  In 1997 there were 42 uses.  And by 2002 it had

     1:42PM 14  gone up almost ten times.  Why has the usage gone up so much?

     1:42PM 15  A.  Because it's worked in our clinical practice.

     1:42PM 16  Q.  And is it accepted in more than just plastic surgery now?

     1:42PM 17  A.  Yes.  It used to be that plastic surgeons, we would be

     1:42PM 18  placing all these devices on every patient in the hospital.

     1:42PM 19  And it really became too much for us to do.  And as time has

     1:42PM 20  gone on, other surgeons, particularly orthopedic surgeons,

     1:42PM 21  cardiac surgeons and others, have adopted this technology.

     1:42PM 22  Q.  Let's talk about a couple of situations where you

     1:42PM 23  personally have had pretty amazing results using the VAC.

     1:43PM 24  First, let's talk about -- let's look at slide 6, which is

     1:43PM 25  P-132.  Okay.
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     1:43PM  1  A.  So this is a patient who had a diabetic foot ulcer.  Ten

     1:43PM  2  years ago without the VAC this patient would have likely ended

     1:43PM  3  up with an amputation.  So they come in with this really awful

     1:43PM  4  abscess, which is drained.  You can see how awful that looks.

     1:43PM  5  We place the VAC on for a few days.

     1:43PM  6  Q.  And Doctor, before you go, do you do it from the -- which

     1:43PM  7  is the first one?  Is it the real brown one, or is it the real

     1:43PM  8  red one?

     1:43PM  9  A.  Which is the first picture?

     1:43PM 10  Q.  Yeah.  Which is the first picture?

     1:43PM 11  A.  The one on the left.

     1:43PM 12  Q.  The one on the left.  So that's a progression?

     1:43PM 13  A.  That's correct.

     1:43PM 14  Q.  Okay.  So is this an improvement, going to the right?

     1:43PM 15  A.  Well, it is.  You can't see all of the improvement because

     1:43PM 16  the VAC device is on there.  But as you'll see in the next

     1:44PM 17  page -- in the next slide, we were able to get this wound

     1:44PM 18  closed, allow this patient to walk and save their foot.

     1:44PM 19  Q.  Let me move back, Trevor, back to that last one.  You say

     1:44PM 20  the VAC.  Is that the black looking thing?  Is that the VAC?

     1:44PM 21  A.  It is.

     1:44PM 22  Q.  Okay.  And was the VAC in operation during these pictures?

     1:44PM 23  A.  It was.

     1:44PM 24  Q.  Okay.  Now, Trevor, go back to this.

     1:44PM 25            Okay.  And we see the foot here.  And this is
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     1:44PM  1  Plaintiff's 132, Page 9.  How long did it take to achieve

     1:44PM  2  that?

     1:44PM  3  A.  Probably about three or four weeks.

     1:44PM  4  Q.  And what happened -- I mean, was this man able to save his

     1:44PM  5  foot?

     1:44PM  6  A.  He was.

     1:44PM  7  Q.  Okay.  And without the VAC, would he have been able to

     1:44PM  8  save his foot?

     1:44PM  9  A.  Very likely, he would have lost his foot.

     1:44PM 10  Q.  Did you consider that to be an exceptional result?

     1:44PM 11  A.  I not only considered that to be exceptional, but the

     1:44PM 12  patient does, as well.

     1:44PM 13  Q.  Okay.  And let's go to another patient.  And this is 132,

     1:45PM 14  Page 30.  Tell us about this patient.

     1:45PM 15  A.  This is a woman who was about 45 years old, was an

     1:45PM 16  alcoholic, very down and got flesh-eating bacteria on her leg.

     1:45PM 17  And she -- unfortunately, this was progressing so rapidly that

     1:45PM 18  the general surgeons had to amputate her leg.  And what you're

     1:45PM 19  looking at here -- see if I can get this thing to work.

     1:45PM 20  Q.  Okay.

     1:45PM 21  A.  -- is this is actually her pelvis here, and this is her

     1:45PM 22  hip socket.

     1:45PM 23  Q.  Are you looking up at her -- at where her legs would be?

     1:45PM 24  A.  We're looking sideways at her hip.

     1:45PM 25  Q.  Okay.
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     1:45PM  1  A.  So this is what happens if you are unfortunate enough to

     1:45PM  2  get this off.  And in the past we would have never thought

     1:45PM  3  that we would have got healing over this bone.  It just

     1:45PM  4  wouldn't have happened.  We would have had to do a very large

     1:45PM  5  operation to cover that.

     1:45PM  6  Q.  And do you think -- do you think it'd be likely that you

     1:45PM  7  would be able to do -- successfully do an operation in this

     1:46PM  8  situation?

     1:46PM  9  A.  We couldn't do it then.  We would have to wait many weeks

     1:46PM 10  until the patient was better, then do a very large operation.

     1:46PM 11  Q.  Okay.  And then, let's see how it progressed.

     1:46PM 12  A.  Okay.  So then we put on a -- put on the VAC device for a

     1:46PM 13  month.  This fills up to the level of the wound with great

     1:46PM 14  granulation tissue, and is ready for a skin graft.

     1:46PM 15  Q.  Is that a great looking picture for you?

     1:46PM 16  A.  I know to many people in the courtroom that may not be --

     1:46PM 17  look great, but to that -- to us, that makes us very happy.

     1:46PM 18  Q.  And were you able to put a skin graft?

     1:46PM 19  A.  I was.  And I think the next slide shows that.

     1:46PM 20  Q.  Okay.  And is this -- this is a very successful outcome?

     1:46PM 21  A.  This is a very good outcome because within a month we can

     1:46PM 22  get this really horrible wound closed and get this woman

     1:46PM 23  rehabilitated.

     1:46PM 24  Q.  Okay.  Well, let's take that off now, and I just want to

     1:46PM 25  talk.  You said your -- you're director of the burn center.
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     1:47PM  1  Tell us how the VAC's used in the burn center.

     1:47PM  2  A.  Well, the VAC has been shown in burns to reduce the depth

     1:47PM  3  of the burn.  And as you know, there are first, second and

     1:47PM  4  third degree burns.  A first degree burn being like a sunburn,

     1:47PM  5  and a third degree burn, burning the entire skin.  Many burns

     1:47PM  6  are in between, in this sort of what we call second degree

     1:47PM  7  range.

     1:47PM  8            And what's been shown in the VAC is that if we put

     1:47PM  9  this on early, that we can arrest the progression of the wound

     1:47PM 10  in making it deeper.  Now, why is that good?  Because if

     1:47PM 11  there's a deep second degree burn, then we have to do a skin

     1:47PM 12  grafting operation.  If it's a shallow second degree burn, we

     1:47PM 13  can let it heal by itself.  So if it will heal by itself, that

     1:47PM 14  saves the patient a skin grafting operation.

     1:47PM 15  Q.  And how has the VAC been successful in the burn center?

     1:47PM 16  A.  It's been successful particularly in hand burns for doing

     1:47PM 17  this.

     1:47PM 18  Q.  And why specifically with hand burns?

     1:47PM 19  A.  Well, one of the problems is with many large burns that

     1:48PM 20  carry a large area -- that cover a large area of the body,

     1:48PM 21  we're not able to get an effective seal.  So we can't VAC all

     1:48PM 22  the burns that come in.

     1:48PM 23  Q.  Well, now, we know that you've done over a hundred papers

     1:48PM 24  on wound treatment, but let's talk about a few of them.  Have

     1:48PM 25  you done papers that analyzed the use of the VAC on open chest
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     1:48PM  1  wounds?

     1:48PM  2  A.  I have.

     1:48PM  3  Q.  And first, tell us what an open chest wound is, and what

     1:48PM  4  are the dangers?

     1:48PM  5  A.  Typically, an open chest wound occurs after cardiac

     1:48PM  6  surgery.  So many of you may have known a friend or a family

     1:48PM  7  member who has had to have bypass surgery or valve replacement

     1:48PM  8  surgery.  Most of the time that goes fine, but about one or

     1:48PM  9  two percent of the time it'll get a bad infection, which is

     1:48PM 10  referred to as mediastinitis.

     1:48PM 11  Q.  Is what?

     1:48PM 12  A.  It's called mediastinitis.

     1:48PM 13  Q.  At the end you're going to have to spell that, but go

     1:48PM 14  ahead.

     1:48PM 15  A.  All right.  I'm sorry.  It just means a bad infection of

     1:48PM 16  the chest.

     1:48PM 17  Q.  Okay.  Good.

     1:48PM 18  A.  So as a result of that, we need to treat it.  And you can

     1:49PM 19  imagine, we're looking in the wound, the heart's beating.

     1:49PM 20  This is a very difficult situation.  And the VAC has been very

     1:49PM 21  useful in treating this type of wound.

     1:49PM 22  Q.  And have you also done a separate study on abdominal

     1:49PM 23  wounds?

     1:49PM 24  A.  I have.

     1:49PM 25  Q.  And again, describe to us what sort of abdominal wounds

                                                                            4284

                                        Orgill - Direct

     1:49PM  1  you'd be talking about and what the dangers are.

     1:49PM  2  A.  Well, most of what we looked at is the literature in

     1:49PM  3  abdominal wounds.  And what happens is if you're in a really

     1:49PM  4  bad car accident, you'll go into the hospital.  And if there's

     1:49PM  5  intraabdominal injuries, they will give you a lot of fluid to

     1:49PM  6  resuscitate, to keep you alive.  But a lot of that fluid will

     1:49PM  7  go into your bowel.  And your bowel will blow up.  And the

     1:49PM  8  only way to solve that problem to -- so that you survive, is

     1:49PM  9  to open your abdomen and let some of that decompress.  But

     1:49PM 10  that leaves a giant open abdominal wound.

     1:49PM 11  Q.  Is that dangerous?

     1:49PM 12  A.  It can be dangerous because there can be holes in the

     1:49PM 13  bowel that form, that can form fistulas.  And there can be a

     1:50PM 14  lost of fluid loss.

     1:50PM 15  Q.  And so how has the VAC been used in these sorts of wounds?

     1:50PM 16  A.  The VAC's been used to treat many of these patients.  And

     1:50PM 17  there's actually a special VAC device that's been developed

     1:50PM 18  for abdominal wounds, to get the swelling out of the bowel, to

     1:50PM 19  let things shrink down and to allow the wounds to be closed.

     1:50PM 20  Because part of this, what people would do would be to just

     1:50PM 21  use regular dressing changes.  And then at some point there

     1:50PM 22  would be what we call granulation tissue formed.  And then

     1:50PM 23  we'd put a very large skin graft.  So you can imagine this

     1:50PM 24  giant abdomen with this big skin graft in the middle.  And it

     1:50PM 25  was not very sightly for pleasant for patients.
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     1:50PM  1            Then they would need to go back about a year later

     1:50PM  2  to try and remove the skin graft and close the abdomen.  So it

     1:50PM  3  really avoids them one large, very risky surgery when we can

     1:50PM  4  use the VAC technology.

     1:50PM  5  Q.  And have you also done research and papers on lower

     1:50PM  6  extremities or leg trauma?

     1:50PM  7  A.  I have.

     1:50PM  8  Q.  Let's talk about -- when you talk about leg trauma, what

     1:50PM  9  are you talking about?

     1:51PM 10  A.  We talked about this a little earlier, for example,

     1:51PM 11  someone who falls off a motorcycle and breaks their leg can

     1:51PM 12  often have the bone exposed.  And if the bone is exposed very

     1:51PM 13  long, it will get infected and form a chronic problem.  So

     1:51PM 14  with the VAC device, we can put that on, allow the wound to

     1:51PM 15  start to heal and then do a simple operation like a skin

     1:51PM 16  graft, rather than a large operation such as a free tissue

     1:51PM 17  transfer.

     1:51PM 18  Q.  And after you've done all these papers and had so many

     1:51PM 19  different patients on the VAC, did it develop you curious as

     1:51PM 20  to exactly how and why it worked so well?

     1:51PM 21  A.  It did.

     1:51PM 22  Q.  And did you get with a group of other very prominent

     1:51PM 23  physicians and try to figure out exactly why did the -- did

     1:51PM 24  the VAC do what it does?

     1:51PM 25  A.  Yes.  I mean, these are results that we saw, that we'd
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     1:51PM  1  never seen before, that were totally new, totally novel.  And

     1:51PM  2  we really wanted to find out more, what was happening on the

     1:51PM  3  molecular level?  What was happening on the cell level?  What

     1:52PM  4  was this invention doing that caused this dramatic response

     1:52PM  5  that we saw in our patients?

     1:52PM  6  Q.  Now, did KCI fund this?

     1:52PM  7  A.  They did not.

     1:52PM  8  Q.  Who funded this?

     1:52PM  9  A.  We actually sort of self-funded a lot of it.  And there

     1:52PM 10  were some people that were funded by the National Institute of

     1:52PM 11  Health.  And then once we started doing it, we were able to

     1:52PM 12  get funding from the Plastic Surgery Educational Foundation.

     1:52PM 13  This is money that plastic surgeons donate to do research.

     1:52PM 14  And we were also able to get money from CMIT, which is a

     1:52PM 15  organization that funds projects at Harvard and M.I.T.

     1:52PM 16  Q.  So this was not a study that was paid for by KCI to come

     1:52PM 17  up with certain results?

     1:52PM 18  A.  In no way.

     1:52PM 19  Q.  Trevor, would you put up Exhibit 666?  And first, let's

     1:52PM 20  just look at the title and the authors.  Okay?  And vacuum

     1:52PM 21  assisted closure, that's the VAC, right?

     1:52PM 22  A.  Yes.

     1:53PM 23  Q.  I'll have you explain what microdeformations of wounds and

     1:53PM 24  cell proliferation is.  But first, would you just go through.

     1:53PM 25  I see that there are seven authors of this, and you're listed
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     1:53PM  1  last.  Does that mean anything?

     1:53PM  2  A.  That means I'm probably the one that is oldest with the

     1:53PM  3  least hair.

     1:53PM  4  Q.  Okay.  Well, then we're opening Macon's court right now.

     1:53PM  5            Would you just tell us about some of these people

     1:53PM  6  who are involved in this study?

     1:53PM  7  A.  So the first author was Vishal Saxana.  He was a graduate

     1:53PM  8  student at M.I.T. at the time.  He subsequently got his Ph.D.

     1:53PM  9  Part of his Ph.D. was described in this work at M.I.T.  He's

     1:53PM 10  currently working in my laboratory.

     1:53PM 11            The next author is Chao Wei Hwang, who also has an

     1:53PM 12  M.D. and a Ph.D. degree.  He's a resident in medicine at our

     1:53PM 13  hospital.

     1:53PM 14            Sui Huang, both pronounced the same but different

     1:53PM 15  people.  He also has an M.D. and a Ph.D. degree.  He works at

     1:53PM 16  Children's Hospital and is one of the world authorities on

     1:54PM 17  cell stretch.

     1:54PM 18  Q.  Okay.

     1:54PM 19  A.  Quentin Eichbaum was a medical student that sort of helped

     1:54PM 20  assemble the team and got us going on this idea.  And he has

     1:54PM 21  also an M.D. and a Ph.D., masters of public health.  And he's

     1:54PM 22  a pathologist now at the Massachusetts General Hospital at

     1:54PM 23  Harvard Medical School.

     1:54PM 24            Donald Ingber has an M.D. and a Ph.D.  He is the

     1:54PM 25  world's authority on cell stretch.  He is the one that has
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     1:54PM  1  described this and has started a whole new area of science.

     1:54PM  2  He's chair professor of surgery at Children's Hospital.

     1:54PM  3  Q.  And Children's Hospital is also associated with Harvard?

     1:54PM  4  A.  It is.  It's right across.  We have a bridge that connects

     1:54PM  5  our hospital with that hospital.

     1:54PM  6  Q.  Okay.  And just taking -- just taking some language out,

     1:54PM  7  "One exciting novel therapeutic approach to wounds is the

     1:54PM  8  vacuum assisted closure therapy, VAC device, KCI, San Antonio,

     1:54PM  9  Texas."  That -- that sort of language doesn't sound like all

     1:55PM 10  these Ph.D.s and doctors.  We you pretty excited about this?

     1:55PM 11  A.  We were very excited about it.

     1:55PM 12  Q.  It says, "At our institution the VAC has become the most

     1:55PM 13  common treatment modality for complex wounds."  What does that

     1:55PM 14  mean in simple English?

     1:55PM 15  A.  Simple English is that we used to use a lot of other

     1:55PM 16  things, and now we use mostly the VAC, or Dr. Argenta's

     1:55PM 17  invention, to treat these wounds.

     1:55PM 18  Q.  Could you go to the next slide?  Okay.  Now, let's see.

     1:55PM 19  Why don't you first explain what the results of your study

     1:55PM 20  were, what causes this amazing change, and then -- and then

     1:55PM 21  point out on this picture how it shows it?

     1:55PM 22  A.  So we thought that there was something special about the

     1:55PM 23  screen that was in the device.  And here, we modeled this as

     1:55PM 24  the polyurethane foam, which we commonly usually use.

     1:56PM 25  Q.  Okay.  Now, can you -- do you have your --
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     1:56PM  1  A.  I have my pointer.  So if I -- this is a cross-section of

     1:56PM  2  a wound.  This is what it looks like.  This is the skin here

     1:56PM  3  on top.  These are little blood vessels coming up, and the

     1:56PM  4  skin around the wound.  And this would be the screen or the

     1:56PM  5  polyurethane device.  And then this would be the suction tube

     1:56PM  6  coming out.

     1:56PM  7            So we have this device on.  We turn on the suction.

     1:56PM  8  This flattens out.  And then we have this little cutout.  So

     1:56PM  9  if we magnify this and look over here, say, well, what's

     1:56PM 10  happening at the cellular level?  Well, what we modeled, using

     1:56PM 11  a computer model, was that the screen pushes down here in

     1:56PM 12  these two areas, and the vacuum sucks it up.  So rather than

     1:56PM 13  having a flat wound surface, we go to a deformed wound

     1:56PM 14  surface.  And that deformed wound surface stretches the cells,

     1:56PM 15  which signals them to start to divide and proliferate.

     1:56PM 16            Now, what we did, is in our clinical patients, and

     1:56PM 17  some of our patients, when we put the device on, very often

     1:57PM 18  the foam does not totally cover the entire wound.  And we

     1:57PM 19  biopsied an area where the foam was not in contact.  And that

     1:57PM 20  is flat.  And then we compared that to a biopsy of an area

     1:57PM 21  where the foam was in contact with these undulations, which

     1:57PM 22  looks very much like our model.

     1:57PM 23  Q.  And so what was your conclusions?  Or what were your

     1:57PM 24  conclusions?

     1:57PM 25  A.  So our conclusions is that we believe that this is a --
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     1:57PM  1  one of the mechanisms of action that the VAC device does, that

     1:57PM  2  by applying these micro -- what we refer to as

     1:57PM  3  microdeformations, how it changes the wound surface, that it

     1:57PM  4  stretches cells.  And we know from Dr. Ingber and Dr. Huang's

     1:57PM  5  work, that cells that stretch tend to divide and proliferate.

     1:57PM  6  Q.  You are an expert in wound care.  Had you ever heard

     1:57PM  7  anything like this?

     1:57PM  8  A.  No.  This was -- this was a new mechanism that I believe

     1:58PM  9  we first described.

     1:58PM 10  Q.  And had you ever seen anything like the VAC?

     1:58PM 11  A.  No.

     1:58PM 12  Q.  Now, through your experience you've seen wound draining

     1:58PM 13  systems before this, haven't you?

     1:58PM 14  A.  Yes.

     1:58PM 15  Q.  And in your opinion do wound drainage systems do anything

     1:58PM 16  like this?

     1:58PM 17  A.  No.

     1:58PM 18  Q.  In addition to that paper, have you done a paper which

     1:58PM 19  recently came out in the "Annals of Plastic Surgery"?

     1:58PM 20  A.  We have.

     1:58PM 21  Q.  And now, why don't you read the name and then just tell us

     1:58PM 22  what the title is.  We're not going to go into great detail.

     1:58PM 23  A.  So this is "Microdeformational Wound Therapy" -- which we

     1:58PM 24  just explained -- "Effects on Angiogenesis" -- which is blood

     1:58PM 25  vessel growth -- "and Matrix Metalloproteinases."  Now, these
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     1:58PM  1  are enzymes which will digest the wound.  Many wounds won't

     1:58PM  2  heal because they have too many of these enzymes present.  And

     1:59PM  3  we did this in three patients.

     1:59PM  4  Q.  And if we go -- if we go to the next slide, it says, "An

     1:59PM  5  improvement over suction alone in treating wounds was the

     1:59PM  6  introduction of the vacuum assisted closure, VAC system."  And

     1:59PM  7  you believe that this was a significant improvement over

     1:59PM  8  suction alone?

     1:59PM  9  A.  I do.

     1:59PM 10  Q.  "The device has become the preferred method in many

     1:59PM 11  centers for treating a wide variety of complex wounds."  Now,

     1:59PM 12  what are the types of wounds that the VAC has become the

     1:59PM 13  preferred method of treating?

     1:59PM 14  A.  There are many wounds that it's preferred.  As you

     1:59PM 15  mentioned, there are certain burn wounds that it is the

     1:59PM 16  preferred method.  Most pressure sores, it's the preferred

     1:59PM 17  method.  External wound infections, big abdominal wounds,

     1:59PM 18  lower extremity wounds, postsurgical infections.  So there are

     1:59PM 19  many different types of wounds that we use the -- Dr.

     1:59PM 20  Argenta's invention on now.

     1:59PM 21  Q.  And the next says, "Several prospective studies have shown

     1:59PM 22  the VAC system increases the healing of chronic wounds at

     2:00PM 23  least twice as rapidly as conventional methods such as wet to

     2:00PM 24  dry dressing changes."  Is that consistent with your results?

     2:00PM 25  A.  That's looking at other studies.  That's what we found
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     2:00PM  1  when we looked at the other studies, and that was the

     2:00PM  2  motivation to do this study.  And it is consistent with our

     2:00PM  3  results.

     2:00PM  4  Q.  Okay.  Now, let's talk about this.  Have some of your

     2:00PM  5  studies been funded by KCI?

     2:00PM  6  A.  Not the two that we talked about.

     2:00PM  7  Q.  Neither of these two were funded by KCI at all?

     2:00PM  8  A.  That's correct.

     2:00PM  9  Q.  Over periods of time has KCI made money available for your

     2:00PM 10  staff or your program to do additional studies?

     2:00PM 11  A.  Not basic research.  They have supported us in clinical

     2:00PM 12  research studies.

     2:00PM 13  Q.  And explain what clinical research is.

     2:00PM 14  A.  So there is something that we call in medicine the level

     2:00PM 15  of evidence.  In other words, in the courtroom you listen to

     2:00PM 16  all sorts of evidence, and you make up your mind as a jury.

     2:00PM 17  We as doctors have to make up our mind on what we believe and

     2:01PM 18  what we don't.  And in medicine we have something called

     2:01PM 19  levels of evidence.

     2:01PM 20            And perhaps the lowest level of evidence would be to

     2:01PM 21  say, well, it's my opinion that such and such works, not based

     2:01PM 22  on any facts.  And the highest level of evidence would be if

     2:01PM 23  we took multiple patients and we randomized them.  Say, we

     2:01PM 24  will give you treatment A or treatment B, and we won't tell

     2:01PM 25  you which treatment we're going to give, and we won't actually
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     2:01PM  1  know what treatment we're going to give.  And then we'll

     2:01PM  2  measure the outcome.  And then we'll see -- we'll break the

     2:01PM  3  code, and we'll find out which one's better.

     2:01PM  4            And so when the VAC device came out, even though

     2:01PM  5  there was all this compelling evidence that I've shown here

     2:01PM  6  today and you've seen by other investigators, one criticism

     2:01PM  7  was that there were not any of these randomized trials.  And

     2:01PM  8  so I was involved in some randomized trials with KCI on

     2:01PM  9  pressure sores, abdominal wounds and chest wounds to try and

     2:02PM 10  help answer these questions.

     2:02PM 11  Q.  Now, do you personally make my money when KCI does --

     2:02PM 12  funds these clinical trials?

     2:02PM 13  A.  No.  The contract's with the hospital.  And the money's

     2:02PM 14  used to support my staff and to support laboratory testing and

     2:02PM 15  other things for the patient.  I don't take any salary from

     2:02PM 16  it.

     2:02PM 17  Q.  Now, from time to time have you been asked to speak to

     2:02PM 18  learned societies, and KCI has paid you some -- paid you an

     2:02PM 19  honorarium?

     2:02PM 20  A.  Yes.

     2:02PM 21  Q.  And how much do they pay you?

     2:02PM 22  A.  They pay somewhere between a thousand and $2,000 a talk.

     2:02PM 23  Q.  And without getting into your personal finances, do you --

     2:02PM 24  do you make money when you take several days off to give a

     2:02PM 25  speech like that?
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     2:02PM  1  A.  No.

     2:02PM  2  Q.  And why do you do it?

     2:02PM  3  A.  Well, I'm in what we call academic medicine.  And part of

     2:02PM  4  my mission and my job is to promote and to make better

     2:02PM  5  treatments available for our patients.  So if I think

     2:02PM  6  something's good, then I want to go out and discuss it, talk

     2:03PM  7  to my colleagues, find out how we can make things better and

     2:03PM  8  move medical progress along so we can have better products,

     2:03PM  9  better solutions to our patients.

     2:03PM 10  Q.  And have you made less than $5,000 per year from these

     2:03PM 11  speech fees?

     2:03PM 12  A.  Yes.

     2:03PM 13  Q.  And are you getting paid an amount today as set by -- set

     2:03PM 14  by your institution?

     2:03PM 15  A.  Yes.

     2:03PM 16  Q.  And are you doing that or these speeches -- are you doing

     2:03PM 17  that because you really need the money?

     2:03PM 18  A.  No.  I'm a plastic surgeon, and I make a very comfortable

     2:03PM 19  living.

     2:03PM 20  Q.  Why are you here?

     2:03PM 21  A.  Well, Dr. Argenta -- you know, this is a really great

     2:03PM 22  invention that he did.  And we're fortunate to all be here in

     2:03PM 23  a room with one of the great giants of plastic surgery who

     2:03PM 24  came up with this novel invention.  And, in fact, I was in a

     2:03PM 25  meeting this year in South Carolina where they took a vote of
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     2:03PM  1  all the senior plastic surgeons in the U.S.  And they said,

     2:04PM  2  what is the biggest advance in plastic surgery in the last ten

     2:04PM  3  years?  And 60 percent of the people there said the VAC device

     2:04PM  4  was the biggest advance in plastic surgery.

     2:04PM  5            So for me, to be part of this and to work and try

     2:04PM  6  and make this good for my patients, is a real privilege.

     2:04PM  7  Q.  Thank you, Dr. Orgill.  Now, let's go in and let's talk

     2:04PM  8  about validity.  Now, do you understand that there are certain

     2:04PM  9  non-obviousness considerations?

     2:04PM 10  A.  Yes.

     2:04PM 11  Q.  And one of them is a long felt need.  Do you have --

     2:04PM 12  believe that there was a long felt need for the invention of

     2:04PM 13  Dr. Argenta?

     2:04PM 14  A.  Absolutely.  And I've shown you a couple of patients where

     2:04PM 15  I think we've demonstrated this long felt need, and I think

     2:04PM 16  there's a patient on the next slide.

     2:04PM 17  Q.  Okay.  Is this also a patient of yours?

     2:04PM 18  A.  This is.

     2:04PM 19  Q.  Okay.  Explain this condition of this patient.

     2:04PM 20  A.  This is a fireman who's about 35 years old, was involved

     2:05PM 21  in a horrible motor vehicle accident and developed paraplegia.

     2:05PM 22  And with paraplegia, he's unable to feel from the waist down.

     2:05PM 23  And he unfortunately developed these pressure sores.  This is

     2:05PM 24  one over the sacrum.  Those are two over the ischial area.

     2:05PM 25  This is one on the trochanter.  And he has one more over here
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     2:05PM  1  that you can't see.

     2:05PM  2  Q.  Let me just ask you, is this his backside?

     2:05PM  3  A.  That's his backside.

     2:05PM  4  Q.  Okay.  And why do paraplegics -- why do they get these

     2:05PM  5  terrible, terrible pressure sores?

     2:05PM  6  A.  Well, normally each of us, when we're sitting here -- and

     2:05PM  7  I notice many of you in the court occasionally sort of move,

     2:05PM  8  move around, that's because we have sensation.  And when blood

     2:05PM  9  flow stops to an area, our body, we naturally move around,

     2:05PM 10  give it a chance to take a drink, get some of the blood in

     2:05PM 11  there, get it flowing.

     2:05PM 12            Paraplegics can't do that.  And so unless they have

     2:05PM 13  the right surface and unless they constantly move around, they

     2:05PM 14  will develop these pressure sores.

     2:05PM 15  Q.  And do you believe that there was a long felt need for an

     2:06PM 16  invention like Dr. Argenta's that could deal with pressure

     2:06PM 17  sores, among other things?

     2:06PM 18  A.  Absolutely.  These are patients that, really, doctors

     2:06PM 19  don't like to take care of, or most doctors don't like to take

     2:06PM 20  care of and -- because they tend to recur.  They're difficult.

     2:06PM 21  We don't have good treatments.  And the VAC hasn't totally

     2:06PM 22  solved the pressure sore problem, but it's been a major

     2:06PM 23  advance forward.

     2:06PM 24  Q.  Another -- another basis for -- to show non-obviousness is

     2:06PM 25  a departure from the accepted wisdom.  Is dr. Argenta's
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     2:06PM  1  invention -- is this something new and different from the

     2:06PM  2  accepted wisdom?

     2:06PM  3  A.  It is.  And I think when it first came out, I was a bit

     2:06PM  4  skeptical about it.  And the colleagues I spoke with across

     2:06PM  5  the country, and my own institution, were also skeptics.  We

     2:06PM  6  as doctors are very skeptical about new therapies.  We want to

     2:06PM  7  help our patients.  We definitely don't want to hurt them.

     2:06PM  8  Our rule is, first, do no harm.  So we tend to be skeptical

     2:06PM  9  about new therapies.

     2:07PM 10            I think -- can we -- Trevor, can we just show the

     2:07PM 11  follow-up on the pressure sore patient?

     2:07PM 12  Q.  Yes.  I'm sorry.  I didn't finish up.

     2:07PM 13  A.  So this is placing the VAC device on this patient.  And

     2:07PM 14  you can see over a period of a month how these pressure sores

     2:07PM 15  have filled in and shrunken significantly in size.

     2:07PM 16  Q.  And what difference would that make in this fireman's

     2:07PM 17  life?

     2:07PM 18  A.  Well, it's a huge difference because now he has wounds

     2:07PM 19  that are manageable, and we can prepare him for surgery on.

     2:07PM 20  Before, he had these big, five, smelly, stinky wounds that

     2:07PM 21  needed to be changed several times a day.  He was losing

     2:07PM 22  protein and getting debilitated from this.  Now he's in a

     2:07PM 23  position that he can get strong.

     2:07PM 24  Q.  And that makes a significant difference in his life?

     2:07PM 25  A.  It does.
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     2:07PM  1  Q.  The next non-obviousness consideration is commercial

     2:07PM  2  success.  And the jury's heard all the financial successes of

     2:08PM  3  the VAC.  But if we could go back and just talk about, at your

     2:08PM  4  hospital, at Brigham and Women's, has there been significant

     2:08PM  5  commercial success there?

     2:08PM  6  A.  It has.  As I mentioned before, it's been the preferred

     2:08PM  7  modality.  And we saw this graph before, showing how between

     2:08PM  8  1997 and 2002, how there's been this big rise in the number of

     2:08PM  9  patients treated with this technology.

     2:08PM 10  Q.  And the final is praise and recognition for the invention.

     2:08PM 11  Now, you've talked -- you surprised me when you told about

     2:08PM 12  this being the -- voted the top invention for -- or top

     2:08PM 13  advancement in -- for plastic surgery.  But have there been

     2:08PM 14  other instances of praise for the Argenta invention?

     2:08PM 15  A.  Sure.  There have been multiple peer reviewed

     2:08PM 16  publications.  We talked about that before, how much effort it

     2:08PM 17  takes to get every single publication published in a good peer

     2:08PM 18  reviewed journal.  Many of these, as you've heard in the

     2:09PM 19  trial, have been in some of the best journals.  Many of these

     2:09PM 20  have been of the highest level of evidence, and they've been

     2:09PM 21  prospective, randomized trials.  And so I think that this is

     2:09PM 22  praise and recognition.  There have been all sorts of awards

     2:09PM 23  given to Dr. Argenta and to KCI for this product.

     2:09PM 24            But the main thing is I talk to my colleagues around

     2:09PM 25  the country, and the people that do the same type of surgery I
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     2:09PM  1  do, they're all using the VAC.

     2:09PM  2  Q.  Well, and let's come back and talk about that.  Dr. Hopf

     2:09PM  3  yesterday said, well, the VAC was a great thing, and she used

     2:09PM  4  it.  But the reason she used it was because there were good

     2:09PM  5  marketing people.  Is that the reason that you and all your

     2:09PM  6  colleagues, the top plastic surgeons in the country, is that

     2:09PM  7  the reasons you use it?

     2:09PM  8  A.  Well, I -- not to diminish what KCI has done, because

     2:09PM  9  they've done some very good things with the pumps and with the

     2:09PM 10  safety features and they've made this a usable product.  But

     2:09PM 11  fundamentally, if they didn't do all those things, we'd use it

     2:10PM 12  because it worked.

     2:10PM 13  Q.  And is that the reason you do it, because the patented

     2:10PM 14  features work?

     2:10PM 15  A.  The patented features work for our patients.

     2:10PM 16  Q.  Okay.  Well, let's -- I think we've talked about the

     2:10PM 17  general.  Now let's talk about the four pieces of articles and

     2:10PM 18  patents that Dr. Hopf talked about.  And let's start with Dr.

     2:10PM 19  Johnson.  Now, tell us about Dr. Johnson's article.  It's a

     2:10PM 20  one-page article, pretty short.  Why don't you tell us about

     2:10PM 21  it?  First, she says he's a plastic surgeon.  Does that make

     2:10PM 22  sense?

     2:10PM 23  A.  Yes.

     2:10PM 24  Q.  And let me just ask you, who are the kind of doctors who

     2:10PM 25  do skin grafts?
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     2:10PM  1  A.  Today mostly they're done by plastic surgeons.  Some

     2:10PM  2  general surgeons will do skin grafts, but mostly plastic

     2:10PM  3  surgeons.

     2:10PM  4  Q.  How many skin grafts do you do a year?

     2:10PM  5  A.  About a hundred a year.

     2:10PM  6  Q.  And so you've done hundreds of them?

     2:10PM  7  A.  Yes.

     2:10PM  8  Q.  Okay.  So tell us about this article and -- as a plastic

     2:10PM  9  surgeon?

     2:10PM 10  A.  So just to explain a little bit about skin grafting, for

     2:10PM 11  those of you who are not familiar, when someone has a wound

     2:11PM 12  that's large and we want it to heal quickly, what we will do

     2:11PM 13  is to take skin from a part of their body, which is normal,

     2:11PM 14  with the machine.  This takes a very thin piece of skin.  It's

     2:11PM 15  a motorized blade that moves back and forth.  And we place

     2:11PM 16  that on the recipient side, or the wound.  Now, that causes

     2:11PM 17  another wound down here.  But because it's so thin, it's like

     2:11PM 18  a road burn.  And that will heal up in two or three weeks.

     2:11PM 19            Once this is on the wound, it's very important to

     2:11PM 20  keep this from not moving.  Because what has to happen on a

     2:11PM 21  microscopic level, is the little capillaries, or blood

     2:11PM 22  vessels, have to go from the wound up into the skin graft and

     2:11PM 23  reconnect.  If there's any movement, those will sheer, the

     2:11PM 24  graft will die, and you'll have to redo the operation.

     2:11PM 25  Q.  So let me understand.  You've got -- you've got a wound

                                                                            4301

                                        Orgill - Direct

     2:11PM  1  here.  You place another piece of skin from somewhere else on

     2:11PM  2  your body, and the blood vessels are going to grow up from

     2:11PM  3  your body, through the wound, up into the graft?

     2:12PM  4  A.  That's exactly right.

     2:12PM  5  Q.  Okay.  And so what is the important thing about placing

     2:12PM  6  that graft?

     2:12PM  7  A.  Once it's placed, there are a couple of things that are

     2:12PM  8  important.  One is, it can't move.  And the second thing, you

     2:12PM  9  can't get fluid or blood underneath it because that will also

     2:12PM 10  block those blood vessels from reconnecting.

     2:12PM 11  Q.  Okay.  So you've got -- you've got to keep it where it

     2:12PM 12  doesn't move; is that right?

     2:12PM 13  A.  That's right.

     2:12PM 14  Q.  Okay.  Now, Dr. Hopf said -- and she's not -- she's not a

     2:12PM 15  plastic surgeon.  But she said that this would be a meshed

     2:12PM 16  skin graft.  Is that right?

     2:12PM 17  A.  No, that's not right.

     2:12PM 18  Q.  Okay.  Well, explain when you'd use a meshed skin graft,

     2:12PM 19  and why you wouldn't use it here?

     2:12PM 20  A.  Well, I use mesh skin grafts on very large wounds, for

     2:12PM 21  example, on a patient who'd have a 40, 50 percent burn where

     2:12PM 22  we don't have very much skin.  And let me just explain what

     2:12PM 23  meshing is.  We would take the same skin graft.  And then

     2:12PM 24  there's a machine that we'd use on the back table in the

     2:12PM 25  operating room, that we would run through.  And it puts many
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     2:13PM  1  perforations in it.  And so when we stretch it out, it looks

     2:13PM  2  like an accordion.  And so we can put a skin graft over a

     2:13PM  3  larger area and not have to use as much, what we call, donor

     2:13PM  4  site.

     2:13PM  5            And there's another -- and the advantage of that is

     2:13PM  6  you can cover a larger wound with a smaller donor site.  The

     2:13PM  7  disadvantage of that is from a cosmetic standpoint.  And some

     2:13PM  8  of you may know burn patients.  If you've ever looked at the

     2:13PM  9  skin grafted mesh skin, it looks kind of like alligator skin.

     2:13PM 10  And that's very unsightly.  So as a plastic surgeon, somebody

     2:13PM 11  who always wants to make things look as good as possible, we

     2:13PM 12  try and do unmeshed skin grafts whenever we can.  And I know

     2:13PM 13  that that's what Dr. Johnson did, because he uses a key word

     2:13PM 14  called piecrusting.

     2:13PM 15  Q.  Okay.  Let's go to the next page, Trevor.

     2:13PM 16            And tell us -- tell us what a piecrust is.  We've

     2:13PM 17  talked about skin, and now we're talking about piecrust.

     2:13PM 18  Explain what piecrust is.

     2:13PM 19  A.  I personally don't do a lot of cooking.  But my mother

     2:14PM 20  used to make a lot of pies.  And when she did, before she'd

     2:14PM 21  put them in the oven, she'd make little nicks in the top

     2:14PM 22  crust.  Because if she didn't do that, the steam would blow up

     2:14PM 23  and make a mess in the oven.

     2:14PM 24            And we do the same thing in skin grafts, make very

     2:14PM 25  small holes in the skin.  And you can see this is what I
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     2:14PM  1  believe Dr. Johnson's referring -- the skin.  There is no mesh

     2:14PM  2  pattern here.  They make just a few small holes in that --

     2:14PM  3  will be considered piecrust, simply to evacuate any small

     2:14PM  4  amount of fluid or blood that might be underneath the graft.

     2:14PM  5  Q.  Come back.  I lost you.

     2:14PM  6  A.  Sorry.

     2:14PM  7  Q.  My wife -- my wife never cooks.  You can put that on the

     2:14PM  8  record, Your Honor.

     2:14PM  9            Explain, what -- why do you do this piecrusting?

     2:14PM 10  A.  Just like you're -- my mother.

     2:14PM 11  Q.  Okay.  Not my wife.  Go ahead.

     2:14PM 12  A.  Not your wife.  Puts the little holes in the pie so you

     2:14PM 13  don't get a mess in the oven.  So that in the case of the

     2:14PM 14  pies, you let the steam out.  In the case of the skin graft,

     2:15PM 15  to let blood or fluid out.

     2:15PM 16  Q.  Okay.  And if there is -- if there is these piecrusts, as

     2:15PM 17  Dr. Johnson talks about, would there be any sense in having

     2:15PM 18  mesh?  I mean -- or I guess it's the reverse.  If you have

     2:15PM 19  mesh, would you need the piecrust?

     2:15PM 20  A.  You wouldn't piecrust because you already have a hundred

     2:15PM 21  holes in the graft.

     2:15PM 22  Q.  So Dr. Hopf was incorrect on that?

     2:15PM 23  A.  I believe so.

     2:15PM 24  Q.  Okay.  Well, let's talk about -- let's go back, Trevor.

     2:15PM 25  And let's talk about the big differences between -- or some of
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     2:15PM  1  the differences between the Johnson skin graft article and Dr.

     2:15PM  2  Argenta's patents.  Is this treating a wound?

     2:15PM  3  A.  No.  The skin graft treats the wound.  That's what's

     2:15PM  4  creating the wound.

     2:15PM  5  Q.  The skin graft itself --

     2:15PM  6  A.  The skin graft is closing the wound.  That's the end of

     2:15PM  7  the wound treatment.  So whatever you've done to the wound to

     2:15PM  8  this point has brought it to the point where you can apply the

     2:15PM  9  skin graft.  And that's the end of the wound treatment, is

     2:15PM 10  placing the skin graft on.

     2:15PM 11  Q.  Well, Dr. Hopf was talking about, you put some gauze on

     2:15PM 12  top of this, and then you put some goop on top of that and

     2:16PM 13  then you put a cover on that.  Are you treating a wound doing

     2:16PM 14  that?

     2:16PM 15  A.  No.  You're immobilizing the skin graft.

     2:16PM 16  Q.  Okay.  And what would be another way of doing the same

     2:16PM 17  thing?

     2:16PM 18  A.  Another way is called a bolster dressing.  And the way we

     2:16PM 19  do that is to -- in the same wound on your forearm, we would

     2:16PM 20  put sutures in to secure the skin graft to the skin.  We would

     2:16PM 21  leave those long.  And then we would put on a similar type of

     2:16PM 22  gauze with antibiotic ointment perhaps.  Sometimes we use

     2:16PM 23  foam.  Sometimes we use cotton.  We make what we call a

     2:16PM 24  bolster, and we take the long strings, tie those over, tie

     2:16PM 25  them down to put some mild compression on them.
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     2:16PM  1            Another way would be to wrap it up in a -- in an Ace

     2:16PM  2  wrap or something, to put a mild compression on it.

     2:16PM  3  Q.  Would any of those be treating a wound?

     2:16PM  4  A.  No.  They're all to immobilize the skin graft.

     2:16PM  5  Q.  And Dr. Johnson was to immobilize the skin graft?

     2:16PM  6  A.  Yes.

     2:16PM  7  Q.  As we know, in Dr. Argenta's patents there's a reference

     2:16PM  8  to a screen.  And you've stalked about how the screen is one

     2:17PM  9  of the most important aspects for the results of this

     2:17PM 10  invention?

     2:17PM 11  A.  Right.

     2:17PM 12  Q.  Is there a screen in Dr. Johnson's?

     2:17PM 13  A.  No, there's not a screen.

     2:17PM 14  Q.  Okay.  And there's -- as we know, Dr. Argenta talks about

     2:17PM 15  using both continuous or intermittent pressure.  Would you

     2:17PM 16  ever use -- first, is there any mention of intermittent

     2:17PM 17  pressure in this article?

     2:17PM 18  A.  There's no mention of that, and you wouldn't want to use

     2:17PM 19  it.

     2:17PM 20  Q.  Well, tell us why.

     2:17PM 21  A.  Well, the primary thing that Dr. Johnson's describing, he

     2:17PM 22  wants to immobilize the skin graft.  So you can imagine this

     2:17PM 23  device on with suction.  If you use intermittent compression,

     2:17PM 24  you're going to have movement of this dressing all the time

     2:17PM 25  with micromovements.  And it would be something that I, as a
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     2:17PM  1  surgeon, would never do.  And I don't think my colleagues

     2:17PM  2  would either.

     2:17PM  3  Q.  So that just doesn't make any sense?

     2:17PM  4  A.  Doesn't make any sense.

     2:17PM  5  Q.  Okay.  Well, now, have you put your thoughts together on

     2:17PM  6  the Johnson article and made a summary of the claim elements

     2:17PM  7  that are missing from the Johnson article?

     2:17PM  8  A.  I have.

     2:17PM  9  Q.  And is it your opinion that the Johnson article -- or does

     2:18PM 10  the Johnson article anticipate any of the claims that are

     2:18PM 11  asserted in this case?

     2:18PM 12  A.  It does not.

     2:18PM 13  Q.  Okay.  And I think we can do this in a summary fashion so

     2:18PM 14  it doesn't take -- we don't have to repeat all these numbers

     2:18PM 15  every time.  So let me suggest this.  On the far left-hand

     2:18PM 16  side is a description of a requirement in the patent.  Do you

     2:18PM 17  understand that?

     2:18PM 18  A.  Yes.

     2:18PM 19  Q.  As an example, treating a wound or treatment of a wound.

     2:18PM 20  And then if we go over the columns, see that for the '643

     2:18PM 21  patent, the claims 1, 8, 11, 13, 16, 26, 28, 29 and 32, all of

     2:18PM 22  those have that requirement?

     2:18PM 23  A.  It was 1, 6, 11.

     2:18PM 24  Q.  Thank you.  I'm glad you're paying attention.  Here we go

     2:18PM 25  again.  I'm going to have to get glasses eventually.
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     2:18PM  1            So if -- and being as we're going to go through that

     2:19PM  2  with each of the four pieces of art that Dr. Hopf talked

     2:19PM  3  about, would it be agreeable with you that each time I ask you

     2:19PM  4  if that piece of art involves treating a wound or treatment to

     2:19PM  5  a wound, we don't have to repeat the numbers each time?

     2:19PM  6  A.  That'd be fine.

     2:19PM  7  Q.  Okay.  So with -- did you find the requirement of treating

     2:19PM  8  a wound or treatment to a wound in the patent claims that

     2:19PM  9  we've just discussed?

     2:19PM 10  A.  No.

     2:19PM 11  Q.  Now, let's -- and why don't you explain why.

     2:19PM 12  A.  This is Johnson.  We're not treating a wound.  We're

     2:19PM 13  putting pressure on a skin graft.

     2:19PM 14  Q.  There's also a requirement of facilitating the healing of

     2:19PM 15  the wounds.  And that's found in '081, claims 1, 27, 54.  Did

     2:19PM 16  you find that in the Johnson article?

     2:19PM 17  A.  It was very similar to my first comments.

     2:19PM 18  Q.  Then a screen is found, in the '081 patent, in claims 1,

     2:20PM 19  3, 27, 54 and 56.  And in the '64 (sic) patent, in claims 1, 2

     2:20PM 20  and 11.  Did you find that in the Johnson article?

     2:20PM 21  A.  I did not.

     2:20PM 22  Q.  And you've explained that?

     2:20PM 23  A.  Yes.

     2:20PM 24  Q.  Then there's a requirement of an impermeable -- why don't

     2:20PM 25  you pronounce --
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     2:20PM  1  A.  Impermeable cover.

     2:20PM  2  Q.  Impermeable cover.  And that's in the '643 patent, claims

     2:20PM  3  1, 6, 11, 16, 26 and 28.  Now, explain what that is.

     2:20PM  4  A.  An impermeable cover has been defined by the Court in this

     2:20PM  5  case as something with a moisture vapor transmission rate of

     2:20PM  6  under 836 grams per square meter per day.  And so that's how

     2:20PM  7  much vapor will transmit through a sheet of this material.

     2:20PM  8  Q.  And is there a -- is there a teaching of an impermeable

     2:20PM  9  cover in Johnson?

     2:20PM 10  A.  He does not specify that in his article.

     2:20PM 11  Q.  Okay.  And then alternating intervals.  Is that

     2:20PM 12  intermittent pressure?

     2:21PM 13  A.  Yes.

     2:21PM 14  Q.  Okay.  There's a requirement of alternating intervals in

     2:21PM 15  claims 12, 27, 65 and 66 of the '081 patent, and 13, 28 and 29

     2:21PM 16  of the '643 patent.  And I believe you've already said that

     2:21PM 17  does not appear?

     2:21PM 18  A.  It doesn't make sense, right.

     2:21PM 19  Q.  Okay.  Applying a reduced pressure to the wound is a

     2:21PM 20  requirement of claims 11, 29 and 32 of the '643 patent.  Is

     2:21PM 21  that present in Johnson?

     2:21PM 22  A.  No, because the -- it applies the pressure to the skin

     2:21PM 23  graft, not the wound.

     2:21PM 24  Q.  And then selected stage of healing appears in claims 11,

     2:21PM 25  29 of the '643 patent.  Is that present in Johnson?
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     2:21PM  1  A.  No, because once you got to the selected stage of healing,

     2:21PM  2  as described in the Argenta inventions, you would put the skin

     2:21PM  3  graft on.  So Johnson is taking over at the end of that time

     2:21PM  4  period.

     2:21PM  5  Q.  Okay.  Now, explain to me, what is the selected stage of

     2:21PM  6  healing in the Argenta patents?

     2:21PM  7  A.  So selected stage of healing could be anything that we, as

     2:22PM  8  clinicians, would determine that we might alter our therapy.

     2:22PM  9  For example, the wound might get smaller.  There might be more

     2:22PM 10  granulation tissue formed.  We may have less of the bacterial

     2:22PM 11  load.  So that we're ready to either stop the Argenta

     2:22PM 12  invention or to do some other type of therapy, such as the

     2:22PM 13  skin graft.

     2:22PM 14  Q.  And that doesn't appear at all in Johnson?

     2:22PM 15  A.  No.

     2:22PM 16  Q.  Okay.  And then the final requirement is a reduction in

     2:22PM 17  bacterial density of at least 50 percent.  And that's in claim

     2:22PM 18  32 of the '643 patent.  Does that appear in Johnson?

     2:22PM 19  A.  No, it doesn't.  And this is similar to what I said on the

     2:22PM 20  selected stage of healing.  You wouldn't want to put a skin

     2:22PM 21  graft on a wound that was grossly contaminated, or else pus

     2:22PM 22  would form under the skin graft, and you'd lose it.

     2:22PM 23  Q.  So do -- does the Johnson article anticipate any of the

     2:22PM 24  claims asserted in this case?

     2:22PM 25  A.  No.
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     2:22PM  1            MR. MACON:  Your Honor, this would be a good place

     2:22PM  2  for us to set up our demonstration.

     2:22PM  3            THE COURT:  Oh, that's perfect.  Thank you, Mr.

     2:22PM  4  Macon.

     2:22PM  5            Ladies and gentlemen, let's take a 15-minute break

     2:23PM  6  till 20 till -- 20 till 3:00.  We may need a little more time

     2:23PM  7  depend on how long it takes to set up this demonstration, but

     2:23PM  8  at least we'll take 15 minutes.  So let's all rise for the

     2:23PM  9  jury.  And thank you, Dr. Orgill.

     2:23PM 10            THE WITNESS:  Thank you.

     2:23PM 11            THE COURT:  You can stand right back there.  That's

     2:23PM 12  perfect, Dr. Orgill.

     2:23PM 13            And Mr. Ramirez, please lead the jury out.

     2:23PM 14       (Recess)

     2:40PM 15       (Open court, jury present)

     2:43PM 16            THE COURT:  Okay.  Thank you so much, ladies and

     2:43PM 17  gentlemen.  Please be seated.

     2:43PM 18            Do you need Dr. Orgill up front yet?

     2:43PM 19            MR. MACON:  Actually, I need him up there for about

     2:43PM 20  a couple of minutes, and then I'll let him down here to do

     2:43PM 21  whatever he's going to do?

     2:43PM 22            THE COURT:  Okay.  Fine.  Doctor, please be seated.

     2:43PM 23  BY MR. MACON:

     2:43PM 24  Q.  Dr. Orgill, we've just finished with Dr. Johnson.  Did you

     2:43PM 25  review Dr. Argenta's patents, all of the -- all of the claimed
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     2:43PM  1  prior art from the defendants?

     2:43PM  2  A.  I did.

     2:43PM  3  Q.  And in addition, did you do your own independent

     2:44PM  4  investigation of this area that you know so well?

     2:44PM  5  A.  I did.

     2:44PM  6  Q.  And now let's talk about Davydov, the Russian.  Now, are

     2:44PM  7  there several articles?

     2:44PM  8  A.  There are.  There are several Russian articles.

     2:44PM  9  Q.  And one of them has pictures, and the other doesn't?

     2:44PM 10  A.  Yes.

     2:44PM 11  Q.  And have you read all of them?

     2:44PM 12  A.  I have.

     2:44PM 13  Q.  In English, I hope?

     2:44PM 14  A.  My Russian is not very good.

     2:44PM 15  Q.  Okay.  And is it -- why don't you tell us in general what

     2:44PM 16  the Davydov articles are about, and then let's do a

     2:44PM 17  demonstration.

     2:44PM 18  A.  Well, they describe, basically, a method to drain and

     2:44PM 19  debride infections.  And the one that's described in the most

     2:44PM 20  detail, the one with the pictures, has been the mastitis

     2:44PM 21  paper.

     2:44PM 22  Q.  And let's tell the jurors what mastitis is and what were

     2:44PM 23  the circumstances?

     2:44PM 24  A.  So mastitis is an infection of the breast that occurs --

     2:45PM 25  Q.  Go ahead.
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     2:45PM  1  A.  Very often, after delivery, when a woman is breastfeeding,

     2:45PM  2  they get mastitis.

     2:45PM  3  Q.  And in addition, are there other articles that deal with

     2:45PM  4  lancing and draining other pussy wounds?

     2:45PM  5  A.  There are.

     2:45PM  6  Q.  Okay.  And have you prepared a demonstration of how the

     2:45PM  7  Davydov methodology works?

     2:45PM  8  A.  I have.

     2:45PM  9  Q.  Okay.  Would you please step down here.

     2:45PM 10            And Dr. Morykwas, would you help?  I did it.

     2:45PM 11            MR. MCCLANAHAN:  Your Honor, may I go over here and

     2:45PM 12  look?

     2:45PM 13            THE COURT:  You may.  You may reposition yourself as

     2:45PM 14  would be helpful.

     2:45PM 15            MR. MACON:  Dr. Orgill, if you could just let him

     2:45PM 16  pass by.

     2:45PM 17            MR. MCCLANAHAN:  Excuse me, sir.

     2:45PM 18  BY MR. MACON:

     2:45PM 19  Q.  Okay.  Now, Dr. Orgill, will you first explain what this

     2:45PM 20  represents?

     2:45PM 21  A.  So, first of all, this is a model.  It's not perfect.

     2:45PM 22  There are -- we couldn't get a patient to volunteer for this.

     2:45PM 23  So this is the best we could do.  This is supposed to be a

     2:45PM 24  breast.  It's -- everything is scaled up and -- but with the

     2:46PM 25  materials and time we had, this was the best we could do.
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     2:46PM  1            And so what we tried to show is, this is would be a

     2:46PM  2  mastitis wound that's been opened and agape, open.  There's

     2:46PM  3  some dead tissue and some pus, blood and perhaps milk all

     2:46PM  4  mixed together in there.

     2:46PM  5  Q.  Now, mastitis is an infection with a woman who is then

     2:46PM  6  currently nursing?

     2:46PM  7  A.  Correct.

     2:46PM  8  Q.  Okay.  And have you -- we will -- after we get back, we

     2:46PM  9  can't show two things at the same time, we'll show the picture

     2:46PM 10  from the Davydov article that you copied to do this, the best

     2:46PM 11  you could.

     2:46PM 12  A.  Okay.

     2:46PM 13  Q.  And then will you -- will you explain what this is?

     2:46PM 14  A.  So they describe in the article a glass device that is

     2:46PM 15  able to go over and sort of make contact with the skin, and

     2:46PM 16  then a debridement wand or a wand that comes through with some

     2:46PM 17  holes.  This is first used in the operating room.  A person

     2:46PM 18  would come in with mastitis and would be treated in the

     2:47PM 19  operating room with this wand being kind of long like this,

     2:47PM 20  and used to take out the pus and some of the dead tissue.

     2:47PM 21  Q.  And what are the purpose of the holes in that wand?

     2:47PM 22  A.  So that the pus and tissue can come out through and get

     2:47PM 23  evacuated.

     2:47PM 24  Q.  Okay.  So first, what you're going to demonstrate is what

     2:47PM 25  a Russian doctor would do in the operating room.  And this is
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     2:47PM  1  one breast of a woman with mastitis, correct?

     2:47PM  2  A.  Right.  And let me just point out just -- this is not done

     2:47PM  3  today in the U.S.  If somebody suggests to do this to a family

     2:47PM  4  member of yours, please ask for a second opinion.  All right.

     2:47PM  5  Should we --

     2:47PM  6  Q.  Let's turn it on.

     2:47PM  7  A.  Turn it on.  So we turn on the suction.  We put this on,

     2:47PM  8  sucks down.  We can move this around to debride tissue.

     2:47PM  9  Q.  And this is the equivalent of pus and milk?

     2:47PM 10  A.  Pus and milk and some blood, and get some dead tissue.

     2:48PM 11  And -- okay.  Go ahead and turn that off.

     2:48PM 12  Q.  Okay.  Now, that's what happens in the operating room?

     2:48PM 13  A.  Right.

     2:48PM 14  Q.  Okay.  So what -- after a woman had this, or a man, if it

     2:48PM 15  was a wound someplace else, then what would happen?  What

     2:48PM 16  would be the additional treatment?

     2:48PM 17  A.  My understanding from the articles is then they would go

     2:48PM 18  out to the floor.  And this device, which is slightly

     2:48PM 19  modified -- and I apologize because we weren't able to do

     2:48PM 20  this.  This would -- the tube would be quite a bit shorter

     2:48PM 21  than this on the actual device.  But would be used to

     2:48PM 22  periodically drain this.

     2:48PM 23  Q.  And again, it's a drainage mechanism?

     2:48PM 24  A.  Exactly.

     2:48PM 25  Q.  And why in Russia at this time would they need to drain
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     2:48PM  1  it?

     2:48PM  2  A.  Well, in Russia, they, unfortunately, at that time did not

     2:48PM  3  have the advanced medical techniques that we have here.  I

     2:48PM  4  work at a women's hospital and they do 10,000 deliveries a

     2:48PM  5  year.  I see all the very complicated wounds in our hospital.

     2:49PM  6  In my 15 years of practice I've never had to treat a case of

     2:49PM  7  mastitis by incision and draining.  This is all treated by

     2:49PM  8  antibiotics and warm compresses in the U.S. fortunately,

     2:49PM  9  because this is obviously a very invasive procedure.

     2:49PM 10  Q.  Okay.  So the woman's out.  She's out of the operating

     2:49PM 11  room.  She's recovering.  And so how do they use the device

     2:49PM 12  now?

     2:49PM 13  A.  So they have a device with a shorter debride -- a shorter

     2:49PM 14  wand in.  And they would do a similar thing.  And this would

     2:49PM 15  be not under anesthesia.  By the way, I would be wearing

     2:49PM 16  gloves and a gown if I did this.

     2:49PM 17  Q.  This would not be under anesthesia?

     2:49PM 18  A.  This would not be under anesthesia.  But I would still

     2:49PM 19  wear gloves.

     2:49PM 20  Q.  Yeah.  I'm not worried about you.

     2:49PM 21  A.  Man.  So then this is supposed to suck this out there.

     2:49PM 22  Q.  All right.  I believe -- there it goes.

     2:49PM 23  A.  This is a little thicker so it's having a little harder

     2:50PM 24  time.  But in an ideal world that would all come out.  And

     2:50PM 25  then this -- that's the problem.  There we go.  And then on
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     2:50PM  1  the ward they would leave this attached.  Can you turn that

     2:50PM  2  off?  They would clamp this and leave it attached.

     2:50PM  3  Q.  Just the cup?

     2:50PM  4  A.  Just the cup.  They would clamp the tube and leave that

     2:50PM  5  attached for a while.

     2:50PM  6  Q.  How long would that stay on your body?

     2:50PM  7  A.  Well, they said for two to three hours, but it seems like

     2:50PM  8  it may not stay that well that long, because when we've done

     2:50PM  9  this before, it tends to fall off after a couple of minutes.

     2:50PM 10  Q.  Okay.  And just looking at this, because Dr. Hopf said

     2:50PM 11  this was like Argenta, where -- is there any screen do you see

     2:50PM 12  there?

     2:50PM 13  A.  No.  There's no screen.

     2:50PM 14  Q.  Is there any cover?

     2:50PM 15  A.  There's no -- this would -- this would be the only cover,

     2:50PM 16  but there's not a real seal.

     2:50PM 17  Q.  Okay.  Well, thank you, Mike.  Why don't you go back and

     2:51PM 18  let's talk about it.

     2:51PM 19  A.  Let me take this off, or it will fall apart.

     2:51PM 20  Q.  Okay.  Yeah.  Don't do that.

     2:51PM 21            Let's go to slide 29, Trevor.  Right on point.

     2:51PM 22            Dr. Orgill, you've been one of the leaders in wound

     2:51PM 23  care for 15 years.  Have you ever heard of a hospital in the

     2:51PM 24  United States using this technique?

     2:51PM 25  A.  I've not.
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     2:51PM  1  Q.  Does -- in your mind does this have much relevance to Dr.

     2:51PM  2  Argenta's patents?

     2:51PM  3  A.  No, it doesn't, because I think to a surgeon reading this

     2:51PM  4  article, they would look at it and say, this is not something

     2:51PM  5  that I'm going to do in my practice.

     2:52PM  6  Q.  Well, let's talk about it.  Let's go through and go

     2:52PM  7  through the exercise.  You've talked about -- tell us about

     2:52PM  8  that tool that you talked about?

     2:52PM  9  A.  The debridement wand?

     2:52PM 10  Q.  Yes.

     2:52PM 11  A.  We weren't able to make one exactly like was in the

     2:52PM 12  picture, but it appears to have something with holes in it,

     2:52PM 13  which is useful for removing the pus and dead tissue.

     2:52PM 14  Q.  Okay.  Now, what is the -- that insertion tube, what does

     2:52PM 15  that accomplish?

     2:52PM 16  A.  I think that's what it does, is remove the dead tissue and

     2:52PM 17  the pus.

     2:52PM 18  Q.  Okay.  And when do they -- do they -- do they do this to

     2:52PM 19  -- until they get to a selected stage of healing?

     2:52PM 20  A.  No.  They do it until -- what they refer to in the

     2:52PM 21  articles as the first granulation tissues appear.  And if we

     2:52PM 22  were to treat a pussy wound like this in the U.S., not

     2:52PM 23  necessarily with this device, but very often with just plain

     2:52PM 24  dressing changes, we would do it till it cleaned up.  And that

     2:52PM 25  would be the time we would use Dr. Argenta's invention.
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     2:53PM  1  Q.  Ah, so this is sort of a -- if this -- and you wouldn't

     2:53PM  2  use this.  But if you were going to use it, this would all

     2:53PM  3  happen before you got to wound healing?

     2:53PM  4  A.  Exactly.

     2:53PM  5  Q.  Okay.  And do they talk at all about intermittent pressure

     2:53PM  6  in this?

     2:53PM  7  A.  They don't.

     2:53PM  8  Q.  Okay.  Let's -- Trevor, let's go to 30, which is one of

     2:53PM  9  these Davydov.  And does this show the -- does this show the

     2:53PM 10  device that you tried to recreate?

     2:53PM 11  A.  Right.  And again, they did it a little different.  We

     2:53PM 12  didn't have this.  But this was as close as we could get to

     2:53PM 13  the bell.  This is the area where the suction tubing would go

     2:53PM 14  out.  This is the debridement wand.  We didn't have something

     2:53PM 15  exactly like this, but this was as good as we could do.  And

     2:53PM 16  then this is connected to the bottle where the fluid

     2:53PM 17  accumulates, and this would be the pump.

     2:53PM 18  Q.  Okay.  And this -- and that was Plaintiff's Exhibit 252.

     2:53PM 19  And then let's go to Plaintiff's Exhibit 528, which is 31.

     2:54PM 20  And is this another one of these articles?

     2:54PM 21  A.  This is.

     2:54PM 22  Q.  And it says here, "Vacuum therapy was complete at the

     2:54PM 23  first sight of granulations appearing in the wound, because

     2:54PM 24  further vacuuming could lead to damaging them."

     2:54PM 25  A.  That's right.  Because this was described as using under a
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     2:54PM  1  quite high pressure.  And apparently, if you used it when it

     2:54PM  2  started, you actually impair wound healing.

     2:54PM  3  Q.  Ah, because the pressure is so great, it would actually

     2:54PM  4  harm wound healing?

     2:54PM  5  A.  It would probably be like a liposuction device.

     2:54PM  6  Q.  Okay.  Well, let's do -- let's do our chart.  In your mind

     2:54PM  7  does any part of Davydov anticipate any of the claims in Dr.

     2:54PM  8  Argenta's invention?

     2:54PM  9  A.  No, it does not.

     2:54PM 10  Q.  Let's go through them.  And you'll remember, we're not

     2:54PM 11  going to have to mention every number this time.  I'm going to

     2:54PM 12  ask you -- I'm going to ask you about the requirements.  And

     2:54PM 13  you'll remember that those are the numbers that we previously

     2:55PM 14  talked about.  Deal?

     2:55PM 15  A.  Thank you.

     2:55PM 16  Q.  Okay.  Does this deal with treating a wound or treatment

     2:55PM 17  to a wound?

     2:55PM 18  A.  No, it does not.

     2:55PM 19  Q.  Well, now, explain this.  There was a pocket of pus, but

     2:55PM 20  that was not a wound, was it?

     2:55PM 21  A.  It was a pocket of pus.

     2:55PM 22  Q.  And it was enclosed within the breast?

     2:55PM 23  A.  Correct.

     2:55PM 24  Q.  And so they have to create the wound to treat that pus?

     2:55PM 25  A.  That's exactly right.
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     2:55PM  1  Q.  And so this is not treating a wound at all?

     2:55PM  2  A.  That's right.

     2:55PM  3  Q.  Okay.  And so is that -- is treating a wound shown in the

     2:55PM  4  Davydov article?

     2:55PM  5  A.  It's not.

     2:55PM  6  Q.  Likewise, is facilitating the healing of wounds shown in

     2:55PM  7  the Davydov article?

     2:55PM  8  A.  No.  As we pointed out, they stopped the Davydov technique

     2:55PM  9  when wound healing begins.

     2:55PM 10  Q.  And then I think you said, but is there a screen at all in

     2:55PM 11  this?

     2:55PM 12  A.  I didn't see one in their articles.

     2:55PM 13  Q.  And remind the jurors, is that -- what -- what is the

     2:55PM 14  screen, and what's the function of a screen in Dr. Argenta's

     2:55PM 15  invention?

     2:55PM 16  A.  The screen is described in his invention as -- to prevent

     2:56PM 17  overgrowth of granulation tissue and also to evenly distribute

     2:56PM 18  pressure in the wound.

     2:56PM 19  Q.  And is it -- is it sometimes described by being semirigid?

     2:56PM 20  A.  It is.

     2:56PM 21  Q.  Okay.  And there's just nothing there?

     2:56PM 22  A.  There's nothing there.

     2:56PM 23  Q.  Okay.  And talks about a seal and that -- that's claim

     2:56PM 24  elements 1, 5, 27, 33, 54 and 56 of the '081 patent, and 1, 3,

     2:56PM 25  6, 11, 16, 26 and 28 of the '643 patent.  First, what is --
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     2:56PM  1  what is a seal?

     2:56PM  2  A.  A seal would be something to affix the appliance to the

     2:56PM  3  wound.

     2:56PM  4  Q.  As an example, in the VAC there's a plastic sheet that has

     2:56PM  5  an adhesive, correct?

     2:56PM  6  A.  That's correct.

     2:56PM  7  Q.  And is there anything that affixes this to the wound?

     2:56PM  8  A.  No.

     2:56PM  9  Q.  And as a matter of fact, you said after a couple of

     2:57PM 10  minutes, it'd just fall off?

     2:57PM 11  A.  Yes.  That's what it's done before.

     2:57PM 12  Q.  So does Davydov teach a seal?

     2:57PM 13  A.  It does not.

     2:57PM 14  Q.  Alternating intervals, you've already said this, but is

     2:57PM 15  there any indication of intermittent pressure in this?

     2:57PM 16  A.  No, because the -- it's placed and used and then taken

     2:57PM 17  off.  And that -- as opposed to left on all the time and

     2:57PM 18  having the pressure cycled.

     2:57PM 19  Q.  Is there any -- does Davydov teach the applying of a

     2:57PM 20  reduced pressure to the wound?

     2:57PM 21  A.  No.

     2:57PM 22  Q.  Okay.  Now, let's talk about this.  We've seen, in this

     2:57PM 23  device, that it's draining.  Is draining -- is draining a

     2:57PM 24  wound different from healing a wound?

     2:57PM 25  A.  It is.
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     2:57PM  1  Q.  Would you explain why?

     2:57PM  2  A.  Well, the first step when you have a pussy wound is to get

     2:57PM  3  the pus out and to get the wound under control.  And that

     2:57PM  4  really needs to happen -- the infection needs to be treated

     2:57PM  5  before the wound healing can start.

     2:57PM  6  Q.  And as a matter of fact, is that what those -- a lot of

     2:58PM  7  these wound draining systems do?  They just take out the pus

     2:58PM  8  or the effluent?

     2:58PM  9  A.  That's correct.

     2:58PM 10  Q.  And does that -- is that a distinction between allowing a

     2:58PM 11  wound to heal itself and assisting a wound -- healing it?

     2:58PM 12  A.  Right.  And this goes back to our original observations

     2:58PM 13  that we had, clinically, using Dr. Argenta's invention; that

     2:58PM 14  when we put this on, that we saw an acceleration of wound

     2:58PM 15  healing, so something above and beyond what the wound would

     2:58PM 16  normally do.

     2:58PM 17  Q.  Does Davydov provide a selected stage of healing?

     2:58PM 18  A.  No.

     2:58PM 19  Q.  Would you explain?

     2:58PM 20  A.  Well, Davydov stops when the wound healing begins.

     2:58PM 21  Q.  Okay.  And does Davydov teach a reduction in bacterial

     2:58PM 22  density by at least 50 percent?

     2:58PM 23  A.  No, because, again, it's stopping before the wound healing

     2:58PM 24  process is starting.  Certainly, draining the pus is going to

     2:58PM 25  reduce the bacterial density of that wound, but that's really
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     2:58PM  1  before the wound healing starts.

     2:59PM  2  Q.  Okay.  And does any part of Davydov anticipate any of the

     2:59PM  3  asserted claims?

     2:59PM  4  A.  No.

     2:59PM  5  Q.  Let's go to the third of this group, and that's Svedman.

     2:59PM  6  Tell us -- tell us what Svedman is all about.

     2:59PM  7  A.  Svedman is a device that's described for the use in

     2:59PM  8  wounds, but also for other surfaces.  And Svedman described a

     2:59PM  9  way to uniformly distribute a fluid irrigation to many

     2:59PM 10  surfaces, one being a wound, but also, he describes it for the

     2:59PM 11  treatment of eczema, or a dry skin condition.  Also, he

     2:59PM 12  describes the use in cosmetic applications.  And this is

     2:59PM 13  described in a paper, a one-page paper, and in more detail in

     2:59PM 14  a patent that he used.

     2:59PM 15  Q.  Okay.  Well, first, why would you irrigate your skin?  I

     2:59PM 16  mean, I've heard of irrigating crops, but I've never heard of

     2:59PM 17  irrigating skin.  Why would you do that?

     2:59PM 18  A.  Well, probably all of us have had a wound in our life.

     2:59PM 19  And the first thing that our mother tells us is to go wash it

     3:00PM 20  off.  So irrigating a wound can be a very good thing to get

     3:00PM 21  any debris, any contamination off of it.

     3:00PM 22  Q.  And let's -- you've referred -- let's -- would you go to

     3:00PM 23  slide 35, Trevor?  And this is from Defendant's Exhibit 407,

     3:00PM 24  Page 7.  And there's a reference in this article that there's

     3:00PM 25  a patent pending?
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     3:00PM  1  A.  Yes.

     3:00PM  2  Q.  And did that patent -- was that patent actually issued?

     3:00PM  3  A.  It was.

     3:00PM  4  Q.  And as a matter of fact, not -- and is the patent more

     3:00PM  5  voluminous and more detailed than this one-page article?

     3:00PM  6  A.  Yes.  It's quite a bit longer than the article.

     3:00PM  7  Q.  And does it explain in detail how this operates?

     3:00PM  8  A.  It does.

     3:00PM  9  Q.  Okay.  And as a matter of fact, did Dr. Argenta send to

     3:00PM 10  the United States Patent Office a copy of Svedman's patent for

     3:00PM 11  them to review in consideration of his -- of his own patent?

     3:00PM 12  A.  It was -- it was listed in his patent.

     3:00PM 13  Q.  And did the patent examiner specifically review Svedman's

     3:01PM 14  patent, and after reviewing it, still determined that Dr.

     3:01PM 15  Argenta's patents should issue?

     3:01PM 16  A.  That's correct.

     3:01PM 17  Q.  Okay.  Trevor, let's go back to slide 33.

     3:01PM 18            And let's talk about the major differences between

     3:01PM 19  Svedman's irrigation device and Argenta's patents.  Is there

     3:01PM 20  in Svedman's device -- well, tell me how it operates.

     3:01PM 21  A.  Okay.  So it's a little complicated, but it basically has

     3:01PM 22  a cover that goes over the surface, which could be a wound or

     3:01PM 23  it could be something else.  And then there are two tubes, one

     3:01PM 24  where the fluid is introduced, and one where the fluid is

     3:01PM 25  coming out.  The one that's going in seems to be higher than
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     3:01PM  1  the -- than the surface.  And the one going out seems to be

     3:01PM  2  lower than the -- than the surface.

     3:01PM  3            Now, what's interesting about Svedman is how he

     3:01PM  4  affixes it, is actually to put Vaseline around the tube --

     3:01PM  5  affix that to the wound, which any of you that have put

     3:02PM  6  Vaseline on your skin know that that's not a really good seal.

     3:02PM  7  And then inside that there is --

     3:02PM  8  Q.  It's not a seal because it gets hot and drips off or what?

     3:02PM  9  A.  Yes.  It's not -- it's kind of viscous.  You know what

     3:02PM 10  Vaseline does when it gets warm.  And then it's connected to

     3:02PM 11  suction.  And inside that is some sort of foam, which allows

     3:02PM 12  fluid to evenly distribute.  If that was not in there, then I

     3:02PM 13  think what would happen is the fluid would just short of

     3:02PM 14  short-circuit from one tube to the other.  But by having this

     3:02PM 15  wicking action, which he describes in this material which he

     3:02PM 16  puts in there, he's able to get the fluid to go over the

     3:02PM 17  entire surface and slowly move through.

     3:02PM 18  Q.  And the liquid moves through because you've got suction on

     3:02PM 19  one end; is that right?

     3:02PM 20  A.  That's correct.

     3:02PM 21  Q.  Okay.  And so is there any mention in this article or in

     3:02PM 22  the patent about having a reduced pressure on the wound?

     3:03PM 23  A.  There's not.

     3:03PM 24  Q.  And do you believe that there is a uniform reduced

     3:03PM 25  pressure on that wound?
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     3:03PM  1  A.  No, I don't.  Because I do a lot of VACs every year.  And

     3:03PM  2  they have a very good sealing mechanism.  And even with that

     3:03PM  3  very good sealing mechanism, it's difficult to get a complete

     3:03PM  4  seal.  If there's one little air hole, the seal will fail.

     3:03PM  5  And I just don't see how you can do that with the Vaseline

     3:03PM  6  acting as a seal.

     3:03PM  7  Q.  Well, let me -- I guess Svedman figured that out, too,

     3:03PM  8  because now he has a compress, and he's got elastic bandage

     3:03PM  9  trying to hold this thing down.  Do you think that creates a

     3:03PM 10  seal?

     3:03PM 11  A.  No, I don't.  I think what it does is it holds things in

     3:03PM 12  place and allows liquid to go out.  Now, remember, we use

     3:03PM 13  suction all time in surgery, hooked up to the wall to aspirate

     3:03PM 14  fluid out.  And when we do that, at 150 millimeters of

     3:03PM 15  mercury, we don't necessarily apply pressure to the wound

     3:03PM 16  because the suction is just used to move fluid through the

     3:03PM 17  tube.

     3:03PM 18  Q.  And is that the same thing that happens here, is you

     3:04PM 19  remove the fluid?

     3:04PM 20  A.  I believe so, yes.

     3:04PM 21  Q.  Okay.  So is there any mention or any teaching in Svedman

     3:04PM 22  about intermittent pressure?

     3:04PM 23  A.  There's not.

     3:04PM 24  Q.  Now, let's look at this.  There's a little graph here.

     3:04PM 25  Would you blow up that, Trevor?
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     3:04PM  1            Okay.  Now, tell us what -- I didn't understand this

     3:04PM  2  one at all.

     3:04PM  3  A.  Yeah, this is a little complicated.  This tells -- one of

     3:04PM  4  the things that his device can do is actually alter the

     3:04PM  5  temperature of the wound.  And he believes that this can be

     3:04PM  6  useful.  For example, by cooling the wound off, you can

     3:04PM  7  decrease some of the inflammation in the wound.

     3:04PM  8  Q.  And so that's -- by putting cool water on there, it

     3:04PM  9  sometimes makes the wound feel better, anyway?

     3:04PM 10  A.  Exactly.

     3:04PM 11  Q.  Okay.  Now, this up at the top, that's not in Svedman's

     3:04PM 12  article.  That's your calculation, isn't it?

     3:04PM 13  A.  That's correct.  Well, it is in the article because this

     3:04PM 14  is the 150 milliliters per minute.  And if you do the math on

     3:04PM 15  that, that comes out to be about 57 gallons a day.  That would

     3:04PM 16  be at the high end.  And what he's showing here is that he can

     3:05PM 17  cool the wound by putting this massive amount of fluid through

     3:05PM 18  the device.

     3:05PM 19  Q.  In other words, he teaches putting as much as 57 -- 57

     3:05PM 20  gallons of fluid over a location of your body in a day?

     3:05PM 21  A.  In a day, correct.

     3:05PM 22  Q.  That's a lot of fluid.

     3:05PM 23  A.  It is.  And again, that's on the high end.  But his device

     3:05PM 24  has the capability to do that.

     3:05PM 25  Q.  Do you see much connection between this irrigation system
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     3:05PM  1  and Dr. Argenta's invention?

     3:05PM  2  A.  I really don't.

     3:05PM  3  Q.  Do you believe that the Svedman article anticipates any of

     3:05PM  4  the asserted claims in this case?

     3:05PM  5  A.  I don't.

     3:05PM  6  Q.  Let's go through it -- our chart.  Does the Svedman

     3:05PM  7  article teach treating a wound or treatment to a wound?

     3:05PM  8  A.  It teaches irrigation of a wound or other surface.

     3:05PM  9  Q.  It doesn't even talk about treating a wound, do they --

     3:05PM 10  does it?

     3:05PM 11  A.  It talks about irrigating a wound.

     3:05PM 12  Q.  Okay.  And that's pouring the fluid on it?

     3:06PM 13  A.  Yes.

     3:06PM 14  Q.  Okay.  Does Svedman teach facilitating the healing of

     3:06PM 15  wounds?

     3:06PM 16  A.  No.

     3:06PM 17  Q.  Is there any sign of a screen in Svedman?

     3:06PM 18  A.  No, because a screen would have to be associated with the

     3:06PM 19  vacuum.  And as I mentioned to you before, I really don't

     3:06PM 20  think he can get good vacuum transmission with that

     3:06PM 21  Vaseline -- with the Vaseline trying to act as a seal.  I

     3:06PM 22  don't believe that Vaseline is really a seal.

     3:06PM 23  Q.  Well, what -- that's -- so there's not a screen because

     3:06PM 24  there's no vacuum, correct?

     3:06PM 25  A.  Right.
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     3:06PM  1  Q.  And does it -- and does Svedman teach a seal?

     3:06PM  2  A.  No, because the Vaseline would be ineffective as a seal.

     3:06PM  3  Q.  Does Svedman teach alternating intervals?  Does it teach

     3:06PM  4  intermittent pressure?

     3:06PM  5  A.  No.  This is all done continuously.

     3:06PM  6  Q.  Does Svedman teach applying a reduced pressure to the

     3:06PM  7  wound?

     3:06PM  8  A.  No, because I don't believe that he can do that with the

     3:06PM  9  setup.

     3:06PM 10  Q.  The only use for suction described in there is to pull the

     3:06PM 11  water out, correct?

     3:06PM 12  A.  Yes.

     3:07PM 13  Q.  Okay.  And does Svedman teach a selective stage of

     3:07PM 14  healing?

     3:07PM 15  A.  No.

     3:07PM 16  Q.  Does Svedman teach reduction in bacterial density by at

     3:07PM 17  least 50 percent?

     3:07PM 18  A.  No.  It's not mentioned.

     3:07PM 19  Q.  None of that is mentioned, is it?

     3:07PM 20  A.  Correct.

     3:07PM 21  Q.  Okay.  Let's talk about this, and let's talk about what

     3:07PM 22  about half this trial has been on, and that's Chariker-Jeter.

     3:07PM 23  And we've got the Chariker-Jeter articles.  We've got the

     3:07PM 24  Chariker-Jeter book chapter.  We've got Ms. Jeter's

     3:07PM 25  presentation, and we've got the Spartanburg notes.  And we'll
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     3:07PM  1  do a demonstration in just a minute, but is there an overall

     3:07PM  2  theme of these?  Do all of these Chariker-Jeter involve

     3:07PM  3  fistulas?

     3:07PM  4  A.  Yes.

     3:07PM  5  Q.  And do all of these involve drainage?

     3:07PM  6  A.  Yes.

     3:07PM  7  Q.  And why is draining a fistula so different from healing a

     3:08PM  8  wound?

     3:08PM  9  A.  Patients with fistulas tend to be very sick.  They have

     3:08PM 10  bad abdominal problems, and you can imagine getting this nasty

     3:08PM 11  effluent from your gut or your colon out on the tissues or on

     3:08PM 12  the skin.  It can cause some major problems.  So being able to

     3:08PM 13  drain that and keep that out of the wound can have major

     3:08PM 14  advantages for these patients.  And that's, I believe, what

     3:08PM 15  Chariker-Jeter's body of evidence suggests.

     3:08PM 16  Q.  Well, now, had you seen other things -- over the years

     3:08PM 17  have you seen other things similar to what Chariker-Jeter have

     3:08PM 18  done?

     3:08PM 19  A.  I have.

     3:08PM 20  Q.  And do you believe that that solves the problem that Dr.

     3:08PM 21  Argenta's inventions do?

     3:08PM 22  A.  I never saw anything that did anything like Dr. Argenta's

     3:08PM 23  invention.  And we'd improvised and done things similar to

     3:08PM 24  Chariker-Jeter at that time.

     3:08PM 25            MR. MACON:  Your Honor, we -- it'll probably just
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     3:08PM  1  take us less than five minutes to change the demonstration.

     3:09PM  2  We can do it while the jury's in place or have them take a

     3:09PM  3  break.

     3:09PM  4            THE COURT:  Why don't we just take a short break.

     3:09PM  5  We'll just give you ten minutes and then we'll come right

     3:09PM  6  back.

     3:09PM  7            MR. MACON:  Good.  Thank you, Your Honor.

     3:09PM  8            THE COURT:  Okay.  Let's all rise for the jury.  And

     3:09PM  9  Mr. Ramirez, if you'll lead this good jury out.

     3:09PM 10       (Jury leaves courtroom)

     3:09PM 11            THE COURT:  Okay.  You've got ten minutes, sir.

     3:09PM 12            MR. MACON:  Thank you, Your Honor.  We'll get it

     3:09PM 13  done.

     3:09PM 14            THE COURT:  Yes, sir.

     3:09PM 15       (Recess)

     3:21PM 16       (Open court, jury present)

     3:21PM 17            THE COURT:  Thank you, ladies and gentlemen.  Please

     3:21PM 18  be seated.

     3:21PM 19            And you wish Dr. Orgill to be seated or at the

     3:21PM 20  demonstration?

     3:21PM 21            MR. MACON:  Dr. Orgill, come on down.

     3:21PM 22            THE COURT:  Okay.

     3:21PM 23  BY MR. MACON:

     3:21PM 24  Q.  Dr. Orgill, we're going to do -- you're going to do a

     3:21PM 25  Chariker-Jeter demonstration?
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     3:21PM  1  A.  Come on through.

     3:21PM  2            MR. MCCLANAHAN:  Thank you.

     3:21PM  3            MR. MACON:  Dr. Morykwas, could you help?  Okay.

     3:21PM  4  There we go.

     3:21PM  5  BY MR. MACON:

     3:21PM  6  Q.  Dr. Orgill, you will recall that when Dr. Chariker did his

     3:21PM  7  demonstration, he didn't have a fistula in his demonstration.

     3:21PM  8  You weren't here, but you read it.

     3:21PM  9  A.  I wasn't here, but that's what I've heard, yes.

     3:21PM 10  Q.  Okay.  Have you prepared a demonstration of the

     3:21PM 11  Chariker-Jeter technique, whether out of an article or the

     3:21PM 12  book chapter or Dr. Jeter's presentation, that includes a

     3:22PM 13  fistula?

     3:22PM 14  A.  Yes.

     3:22PM 15  Q.  Would you explain -- and go slow, because some of us

     3:22PM 16  aren't as advanced as you are.  So go slow and tell us what

     3:22PM 17  you're doing.

     3:22PM 18  A.  All right.  So this is a model of the abdomen.  This would

     3:22PM 19  be the top.  This would be the bottom.  This little thing here

     3:22PM 20  that you're probably wondering what it is, this would be a

     3:22PM 21  colostomy or a stoma, where part of the bowel has been brought

     3:22PM 22  up.  And there would be a hole in it, and there would be a bag

     3:22PM 23  that would normally go over here.

     3:22PM 24            And then this is an abdominal wound.  It's probably

     3:22PM 25  a little bigger than it would normally be, but that's what we
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     3:22PM  1  have in our model.  And then you can see right here, this is

     3:22PM  2  the fistula.  And we have this kind of nasty looking liquid

     3:22PM  3  coming up here.  I think you can start to see that coming out

     3:22PM  4  of the -- out of the -- in the video.

     3:22PM  5            So I'm going to describe as best is my understanding

     3:22PM  6  of what the Chariker-Jeter system is.  You can see how this

     3:22PM  7  caustic liquid, smelly, would get all over things.  And this

     3:23PM  8  is my understanding of how things were done.  This is a 2 by 2

     3:23PM  9  gauze.  Notice how it doesn't have -- it's very flimsy.  And

     3:23PM 10  when it's opened up all the way, as they describe, it becomes

     3:23PM 11  very thin, very thin, very flimsy.

     3:23PM 12            And then they moisten this with saline.  And just to

     3:23PM 13  save some time here, this is saline or salt water -- is

     3:23PM 14  about -- so moisten this up.  And you can see this really

     3:23PM 15  become very flimsy.  And then I'll moisten some of these other

     3:23PM 16  gauze in here.  And cap back on here so we don't ruin the

     3:23PM 17  floor.  And just like the last one, normally this would be

     3:23PM 18  done either in an intensive care unit probably or in the

     3:24PM 19  operating room.

     3:24PM 20            So we would take one of these -- one of these 2 by 2

     3:24PM 21  gauze.

     3:24PM 22  Q.  Just a minute.  How -- this is -- this is the gauze.  How

     3:24PM 23  stiff or rigid is it?

     3:24PM 24  A.  It's not rigid at all.  It's very floppy.

     3:24PM 25  Q.  Okay.  So we would take this 2 by 2 gauze.  And we would
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     3:24PM  1  put this over the fistula.  And then we would put a drain.

     3:24PM  2  This drain is actually a little longer than it needs to be, so

     3:24PM  3  I'm going to cut it.  This is a similar drain that they

     3:24PM  4  described.  And we would put this here, coming out this side.

     3:24PM  5  Q.  Now, you're laying it -- you're laying it down on one

     3:24PM  6  sheet of gauze.  Is that the way it's described in the

     3:24PM  7  article?

     3:24PM  8  A.  That's my understanding, yes.

     3:24PM  9  Q.  Please continue.

     3:24PM 10  A.  Okay.  So then what we want to do is put other gauze

     3:24PM 11  around this to fill up the wound.  And these have been

     3:24PM 12  previously fluffed and moistened with saline.  And we would

     3:24PM 13  use these to fill up the wound.  We want to put a lot of these

     3:25PM 14  in.

     3:25PM 15  Q.  And why do you want to fill up the wound?

     3:25PM 16  A.  It's just another way to kind of absorb the drainage.

     3:25PM 17  Q.  And again, the drainage is the primary focus?

     3:25PM 18  A.  Right.  We want to keep the drainage off the skin and away

     3:25PM 19  from the edges here.  And you can see this is actually fairly

     3:25PM 20  realistic of what happens.  While we're doing this, the

     3:25PM 21  fistula continues to drain.  And so very often these are kind

     3:25PM 22  of difficult dressings to come on because in a real patient,

     3:25PM 23  who's moving around, you could imagine that we get -- like I

     3:25PM 24  got some fluid on here, it gets wet.  And it's difficult to

     3:25PM 25  get that good seal that we need.  So wipe that off.
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     3:25PM  1            And then the next step would be to cover this with

     3:25PM  2  this dressing.  And I believe they mostly use Tegaderm, which

     3:25PM  3  is this material here.  It's a little difficult to use.  So if

     3:26PM  4  I look a little clumsy doing this, it's -- this is not the

     3:26PM  5  easiest of the ones to use.

     3:26PM  6            You take that off first.  And we would put this on

     3:26PM  7  here.  You can see this is a very large wound.  And so one

     3:26PM  8  sheet's not going to do it.  We pull this off.  And then as we

     3:26PM  9  do this, it's important to push down around here to make sure

     3:26PM 10  we get a good seal.  So we'll go to number two.  Again, pull

     3:27PM 11  this off.  And again, these -- as you can see, the Tegaderm --

     3:27PM 12  these things are not totally user friendly.

     3:27PM 13            So we have the wound mostly closed, but if we don't

     3:28PM 14  put something else on it, we'll have a big air leak here,

     3:28PM 15  because you really need a good seal around everything.  So

     3:28PM 16  I'll take a smaller piece for this.  And this one's working

     3:28PM 17  better.  And then what we usually like to do with this is to

     3:28PM 18  pull the tube up, bring this over the top, crimp it

     3:28PM 19  underneath, and then put this down to get our seal.

     3:28PM 20            And as you can see, as we've been waiting, you can

     3:28PM 21  see the brown fluid, or fluid from the intestines has kind of

     3:28PM 22  leaked up, and there's -- in this area that we've filled with

     3:28PM 23  gauze.

     3:28PM 24  Q.  And what problems can that create when that -- when that

     3:28PM 25  caustic fluid leaks up?
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     3:28PM  1  A.  Well, it can cause inflammation in the tissues.  It can

     3:29PM  2  really reduce the ability to heal.  Some of the tissue can die

     3:29PM  3  and become what we call necrotic.

     3:29PM  4            So here, we're sort of all set up.  And before we

     3:29PM  5  turn this on, we want to go around and make sure we have a

     3:29PM  6  good seal.  And we may not have a seal.  This may not work

     3:29PM  7  perfectly.  We may need to patch it.  And one of the things

     3:29PM  8  they describe is this material called Stomahesive, which if

     3:29PM  9  there were a little leak here, this is something that the

     3:29PM 10  stoma nurses use all the time.  This could be put on here to

     3:29PM 11  help seal something.

     3:29PM 12            And also, if there's an area where the -- where the

     3:29PM 13  drape is sort of coming up, we can take this -- called pink

     3:29PM 14  tape.  This is another thing that stoma nurses use quite

     3:29PM 15  often.  And the pink tape we can put over here to just sort of

     3:29PM 16  hold things down a little better.

     3:29PM 17  Q.  Okay.  So --

     3:29PM 18  A.  I apologize.  We're now just about set.  What will happen

     3:29PM 19  when we turn on the suction and hook this up -- and I believe

     3:29PM 20  we're already hooked up -- is that we -- you'll see how this

     3:30PM 21  works to get the fluid, which is coming out of the fistula,

     3:30PM 22  efficiently through this tube and out into the canister over

     3:30PM 23  here.

     3:30PM 24            So is everybody ready?  So hook up the tube over

     3:30PM 25  here.  Here it is.  Let's hope this works.  Look at that.
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     3:30PM  1  Now, you hear some air, so we've got a little bit of a leak.

     3:30PM  2  So we go around and try and find -- we've got a couple of

     3:30PM  3  little places that we haven't found.  But very often with this

     3:30PM  4  type of system you might end up with a leak on it.  And that

     3:30PM  5  would be okay to have a little leak like this because it's

     3:30PM  6  doing what it's supposed to do.  It's getting the fluid out,

     3:30PM  7  and it's matching the rate of fluids coming out with the rate

     3:30PM  8  of fluids coming in.  And you'll see, over time, this is

     3:30PM  9  sealing down a little better.

     3:31PM 10            And what we've done by this technique is allowed

     3:31PM 11  controlled drainage of this fistula.  And I believe that's

     3:31PM 12  what the body of evidence in Chariker-Jeter described and the

     3:31PM 13  principle reason why you do that.

     3:31PM 14  Q.  The reason is to drain the fistula?

     3:31PM 15  A.  Exactly.

     3:31PM 16  Q.  Okay.  Thank you.

     3:31PM 17            Thank you, Mike.  Why don't you put that effluent

     3:31PM 18  over there.

     3:31PM 19  A.  I hope that doesn't get on the rug.

     3:31PM 20  Q.  We'll get a bill from the United States government if it

     3:31PM 21  does.  Thank you.

     3:31PM 22            Dr. Orgill, you've been through it.  You've

     3:31PM 23  demonstrated what it does.  Now, is that wound healing?

     3:31PM 24  A.  No.  That's fistula drainage.

     3:31PM 25  Q.  And why isn't that wound healing?
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     3:31PM  1  A.  Well, Chariker-Jeter describes that they stop this device

     3:32PM  2  when the fistula closes.  And usually these devices take about

     3:32PM  3  16 days, that's what they describe in their article, for this

     3:32PM  4  nasty fluid to stop coming out.  And after that, when the

     3:32PM  5  fistula closes, then that's when the wound healing or the rest

     3:32PM  6  of the wound can start to heal.

     3:32PM  7  Q.  But until -- until you get this stuff out and you get the

     3:32PM  8  fistula closed, can you start the wound healing?

     3:32PM  9  A.  You really can't.  The -- taking this out will allow some

     3:32PM 10  normal wound healing to occur, and there's some of that that

     3:32PM 11  occurs.  But the accelerated wound healing that Dr. Argenta

     3:32PM 12  described in his patent doesn't occur with this device, in my

     3:32PM 13  opinion.

     3:32PM 14  Q.  Okay.  Now, this is dealing with draining fistulas only,

     3:32PM 15  no healing of the wound?

     3:32PM 16  A.  That's correct.

     3:32PM 17  Q.  And you said the device was removed when the fistula

     3:32PM 18  closes, not at a selected stage of healing?

     3:32PM 19  A.  Right.  So if we were to use an Argenta invention, we

     3:33PM 20  could use Chariker-Jeter first, and then we could follow this

     3:33PM 21  up with the Argenta invention.

     3:33PM 22  Q.  And then you said there's no screen.  What about this sort

     3:33PM 23  of limp gauze?  Is that a screen?

     3:33PM 24  A.  I don't believe so.

     3:33PM 25  Q.  And what's the purpose of the screen?
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     3:33PM  1  A.  The screen, as we described before, is to evenly

     3:33PM  2  distribute the pressure within this to promote this -- so we

     3:33PM  3  don't get overgrowth of granulation tissue and that we get

     3:33PM  4  controlled growth within the wound.

     3:33PM  5  Q.  Is that -- that wet gauze, would that do any of that?

     3:33PM  6  A.  I don't believe so.

     3:33PM  7  Q.  Okay.  Well, let's talk.  And you've come to some

     3:33PM  8  conclusions.  Let's go and let's look and see the evidence

     3:33PM  9  that supports it.  Let's go to 44.  You've seen Dr. Chariker's

     3:33PM 10  trial testimony that, "Prior to 1992, you didn't publish

     3:33PM 11  anything that concerns treating a patient without a fistula,

     3:34PM 12  did you?"

     3:34PM 13  A.  And he said, "No, I did not."

     3:34PM 14  Q.  So -- and then you've seen Dr. Jeter's testimony, that's

     3:34PM 15  45, that their technique was designed specifically to address

     3:34PM 16  management of fistula effluent.

     3:34PM 17  A.  And she says, "That's correct."

     3:34PM 18  Q.  And was that consistent with your thoughts?

     3:34PM 19  A.  Yes, and also what I read in the article.

     3:34PM 20  Q.  Well, let's go to the article.  Let's go 46.  And that's

     3:34PM 21  Defendant's Exhibit 111.  What was the -- what's the title of

     3:34PM 22  the article?

     3:34PM 23  A.  The title is "Effective Management of Incisional and

     3:34PM 24  Cutaneous Fistulae with Closed Suction Wound Drainage."

     3:34PM 25  Q.  And does it describe the most important facet of this
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     3:34PM  1  system?

     3:34PM  2  A.  It does.  And here's another quote that we took out.

     3:34PM  3  "Perhaps the most important facet of our system is its ability

     3:34PM  4  to continually remove the effluent from the wound bed."

     3:34PM  5  Q.  And then going to 47?

     3:34PM  6  A.  Again, this is later in the article.  They emphasize, in a

     3:35PM  7  similar point, "The main advantage of continuous suction is

     3:35PM  8  almost total elimination of the caustic effluent from the

     3:35PM  9  wound."

     3:35PM 10  Q.  Now, you've told the jury that this is only -- this only

     3:35PM 11  goes during the period of fistula drainage.  Let's go to 48.

     3:35PM 12  A.  Yes.  And so this is important because taking off this

     3:35PM 13  effluent will allow some normal healing to occur around the

     3:35PM 14  wound.  And this is what they observed as well.  They say,

     3:35PM 15  "This method allows for wound contracture and

     3:35PM 16  epithelialization during the period of fistulae drainage."

     3:35PM 17  Q.  But only during the period it's draining?

     3:35PM 18  A.  That's correct.  And hopefully would continue after the

     3:35PM 19  fistula had sealed, as well.

     3:35PM 20  Q.  Well, as a matter of fact, did one of the patients -- they

     3:35PM 21  take her off of it when the fistula stopped draining.  And

     3:35PM 22  that's 49.

     3:35PM 23  A.  They did.  They mentioned one of their patients was doing

     3:35PM 24  well enough and still had fistula drainage, they were actually

     3:35PM 25  able to stop this before it totally healed, send her home with
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     3:36PM  1  a bag on.  And then this subsequently went on and healed at

     3:36PM  2  home.

     3:36PM  3  Q.  Dr. Orgill, did, actually, two of the seven patients die?

     3:36PM  4  A.  Yes.  This was a very sick group of patients.

     3:36PM  5  Q.  All right.  And then on slide 50 they talk about limit the

     3:36PM  6  degree of granulation.  Would you explain that?

     3:36PM  7  A.  Right.  So the first quote that we have here, it says,

     3:36PM  8  "Decreases the degree of fibroplasia, i.e. granulation

     3:36PM  9  tissue."  So what they were saying in this article is they're

     3:36PM 10  equating fibroplasia with granulation tissue.

     3:36PM 11            And then later in the article they say, by limiting

     3:36PM 12  fibroplasia, and then later -- even later they say it limits

     3:36PM 13  the degree of fibroplasia, or if you substitute in that

     3:36PM 14  granulation tissue.  So this technique actually limits the

     3:36PM 15  amount of granulation tissue, whereas Dr. Argenta's device for

     3:36PM 16  a large wound like this would tend to promote granulation

     3:36PM 17  tissue.

     3:36PM 18  Q.  Well, now, why would they limit granulation tissue?  I

     3:36PM 19  thought that was the goal, to get this to grow?

     3:37PM 20  A.  Well, I believe that by taking off some of the effluent,

     3:37PM 21  that maybe toxic to the wound, that they are, indeed, allowing

     3:37PM 22  some of the normal wound healing processes to occur.

     3:37PM 23  Q.  Well, now, on the question of whether or not there's a

     3:37PM 24  screen, did Dr. Chariker admit that he didn't have a screen?

     3:37PM 25  And that's 51.
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     3:37PM  1  A.  He did.

     3:37PM  2  Q.  He admitted that what he did, he didn't use impregnated

     3:37PM  3  gauze or anything like that, correct?

     3:37PM  4  A.  Yes.  And let me just read his answer to the question.

     3:37PM  5  "As I explained, that was used, and I was confused the time

     3:37PM  6  period, limiting it to 1985 and not using it more freely

     3:37PM  7  later.  But I did not use it in 1988 -- mean 1989, as I

     3:37PM  8  previously had stated."

     3:37PM  9  Q.  Now, you weren't here, but Dr. Chariker at one point in

     3:37PM 10  his testimony said, well, maybe I didn't use impregnated

     3:37PM 11  gauze, but it was mentioned in passing in a -- in a sentence

     3:38PM 12  in the -- in the chapter.  And that's slide 52.  Do you think

     3:38PM 13  this teaches the use of Aquaphor?

     3:38PM 14  A.  No.  If you read the whole article, this is in the second

     3:38PM 15  paragraph of the introduction.  And the introduction in an

     3:38PM 16  article, what we try to do is explain the background.

     3:38PM 17            So let me just read this.  "Today, new foam and

     3:38PM 18  non-adherent dressings, absorbent gels and pouching systems

     3:38PM 19  offer a variety of management alternatives for the most

     3:38PM 20  extensive wounds and the most difficult sites."

     3:38PM 21            So what they're doing here in this -- in this book

     3:38PM 22  chapter is stating what the background information, what the

     3:38PM 23  other treatments were available at the time they wrote the

     3:38PM 24  article.

     3:38PM 25  Q.  You remember Dr. Hopf said, well, this teaches
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     3:38PM  1  intermittent suction.  But as a matter of fact, didn't Dr.

     3:38PM  2  Chariker say that they decided not to use it?

     3:39PM  3  A.  Yeah.

     3:39PM  4  Q.  Go to 54.  I'm sorry, Trevor.

     3:39PM  5  A.  Right.  It looks like they tried intermittent suction, and

     3:39PM  6  it didn't work.  And you can imagine from our model, if you

     3:39PM  7  weren't sucking on this all the time, this could build up and

     3:39PM  8  have a leak.  So this is what they said.  "We tried

     3:39PM  9  intermittent suction on our patients.  And this particular

     3:39PM 10  setting and these particular wounds, we thought that

     3:39PM 11  continuous suction was superior because the drainage from

     3:39PM 12  these wounds overran the dressing and we're left where we

     3:39PM 13  started.  So, it wasn't effective for us with these particular

     3:39PM 14  types of wounds."

     3:39PM 15  Q.  And as a matter of fact, in the book chapter itself

     3:39PM 16  doesn't it say that they decide that continuous suction -- and

     3:39PM 17  this is 53.

     3:39PM 18  A.  Right.  And this is what they said in the book chapter.

     3:39PM 19  "Our clinical observations suggest that fistula effluent does

     3:39PM 20  inhibit wound healing.  For this reason, we advocate

     3:39PM 21  continuous suction and find it superior to intermittent

     3:39PM 22  suction and gravity drainage with ostomy or wound management

     3:40PM 23  pouches."

     3:40PM 24  Q.  So there's no way that this teaches intermittent pressure?

     3:40PM 25  A.  No.  It teaches not to do it.
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     3:40PM  1  Q.  Let's -- Dr. Hopf criticized an animation and gave us her

     3:40PM  2  rendition of how Chariker-Jeter works.  Did you get a chance

     3:40PM  3  to look at what she gave us?

     3:40PM  4  A.  I did.  I think that's on the next slide.

     3:40PM  5  Q.  42.  Now, this is Dr. Hopf's representation of how

     3:40PM  6  Chariker-Jeter works.  Is that the way it's described in the

     3:40PM  7  article?

     3:40PM  8  A.  Well, I think there are several differences from this

     3:40PM  9  diagram, from what she described.  First of all, you can see

     3:40PM 10  the tube is quite large, and it's round, as opposed to a flat

     3:40PM 11  tube, like we showed in our model.

     3:40PM 12  Q.  And where did you decide to use a flat tube?

     3:40PM 13  A.  Based on the literature we read.

     3:40PM 14            Secondly, there's no fistula here.  And that's

     3:40PM 15  really probably the most important difference, is that there's

     3:41PM 16  -- there isn't a fistula there.  They're just sort of morphing

     3:41PM 17  this into a regular wound.  And then they also don't show that

     3:41PM 18  separate 2 by 2 gauze, which is well described in the article

     3:41PM 19  and the chapter.

     3:41PM 20  Q.  The article specifically says you take a bit of 2 by 2.

     3:41PM 21  You lay that in the bottom of the wound, then you put the

     3:41PM 22  drain on top of it, doesn't it?

     3:41PM 23  A.  It does.

     3:41PM 24  Q.  And that's not what she did?

     3:41PM 25  A.  It's not there.

                                                                            4345

                                        Orgill - Direct

     3:41PM  1  Q.  Well, did you, in fact, try to take her representation and

     3:41PM  2  do it more accurately to Chariker-Jeter?

     3:41PM  3  A.  Right.  If we can have the next slide.  So I think this

     3:41PM  4  is -- these are all drawings.  They're not perfect.  But I

     3:41PM  5  think is a little more accurate than what she did.  Here's a

     3:41PM  6  flat drain on the bottom, representation of the 2 by 2 gauze.

     3:41PM  7  The 3 by 3 or 4 by 4 gauze is fluffed up.  And then here would

     3:41PM  8  be a loop of intestine with the fistula.

     3:41PM  9  Q.  And is that an accurate representation of how it works?

     3:41PM 10  A.  I believe it's more accurate.

     3:41PM 11  Q.  And is that the way that you set it up here?

     3:41PM 12  A.  Yes.

     3:41PM 13  Q.  Okay.  Well, let's continue and let's finish up with

     3:42PM 14  Chariker-Jeter because there are a lot of differences here.

     3:42PM 15  And let's go to 61, Trevor.

     3:42PM 16            THE COURT:  Before you do that, could we just

     3:42PM 17  approach a second?

     3:42PM 18            MR. MACON:  Yes.

     3:42PM 19       (At the bench off the record)

     3:42PM 20            THE COURT:  Okay.  Thank you for the interruption,

     3:42PM 21  Doctor.

     3:42PM 22            THE WITNESS:  Thank you.

     3:42PM 23  BY MR. MACON:

     3:42PM 24  Q.  Let's go to Exhibit 61.  You recall -- this is something

     3:42PM 25  out of the prosecution history concerning these patents.  And
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     3:42PM  1  Dr. Hopf was critical of some of the things Dr. Argenta said.

     3:42PM  2  And let me read this to you and just ask you, what is your

     3:42PM  3  opinion?  Is this -- this is what Dr. Argenta said.  Is this

     3:43PM  4  correct or incorrect and why?

     3:43PM  5  A.  Okay.

     3:43PM  6  Q.  "In sharp contrast to Dr. Argenta's claimed invention,

     3:43PM  7  Chariker relates to a wound drainage device and not to a

     3:43PM  8  device for promoting wound healing."

     3:43PM  9  A.  I believe that's accurate, and I believe that's what we

     3:43PM 10  tried to show in our model.  And I believe that that's what

     3:43PM 11  the body of Chariker-Jeter chapter and pictures and article

     3:43PM 12  show.

     3:43PM 13  Q.  And going to 62, "Chariker does not disclose any means of

     3:43PM 14  directly accelerating the healing process."

     3:43PM 15  A.  I believe that's correct.

     3:43PM 16  Q.  Would you explain?

     3:43PM 17  A.  Well, Chariker describes getting the effluent off.  And I

     3:43PM 18  think that that allows the wound to begin to heal in a normal

     3:43PM 19  way, but not in an accelerated way.

     3:43PM 20  Q.  And then if we go to 63.  "In addition, although Chariker

     3:43PM 21  discloses the use of moist gauze to fill the wound, a

     3:43PM 22  technique which has been used for decades or longer, the gauze

     3:44PM 23  is used to prevent tissue in the wound from blocking the holes

     3:44PM 24  in the drain."  Is that accurate?

     3:44PM 25  A.  Yes.  I believe that 2 by 2 gauze, if you look at some of
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     3:44PM  1  the other prior art, such as what -- the doctor from Michigan.

     3:44PM  2  Q.  Niezgoda?  Niezgoda?

     3:44PM  3  A.  No, it wasn't Niezgoda.  The esophageal surgeon from

     3:44PM  4  Michigan.  I'll think of his name in a minute.

     3:44PM  5  Q.  Orringer?

     3:44PM  6  A.  Orringer, yes.  What he described, he described it without

     3:44PM  7  a gauze.  And Dr. Chariker added a gauze to it, which I think

     3:44PM  8  helps keep these things from getting clogged up.

     3:44PM  9  Q.  And finally, if we go to slide 64.  "In contrast, the

     3:44PM 10  screen means or open cell foam section of the present

     3:44PM 11  invention as set forth in claims 37 and 53, respectively, is

     3:44PM 12  used for preventing the overgrowth of tissue in the wound, and

     3:44PM 13  to more evenly distribute the pressure above the wound."

     3:45PM 14  A.  Right.  And we've talked about this before.  And I don't

     3:45PM 15  believe that the gauze acts as an effective screen.  And it

     3:45PM 16  does not meet the requirements of screen as set forth in Dr.

     3:45PM 17  Argenta's invention.

     3:45PM 18  Q.  Okay.  Let's go to the summary of this fourth and last

     3:45PM 19  piece of art.  Do you believe that any of the Chariker-Jeter

     3:45PM 20  literature, articles, book chapters, presentation -- do you

     3:45PM 21  believe that they anticipate any of the claims in Dr.

     3:45PM 22  Argenta's patents?

     3:45PM 23  A.  I don't.

     3:45PM 24  Q.  Do you believe that they show treating a wound or

     3:45PM 25  treatment to a wound?
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     3:45PM  1  A.  No.  They're draining fistulas.

     3:45PM  2  Q.  And we're talking about -- that's what Chariker-Jeter

     3:45PM  3  shows, is draining fistulas?

     3:45PM  4  A.  Yes.

     3:45PM  5  Q.  Does Chariker-Jeter show facilitating the healing of

     3:45PM  6  wounds?

     3:45PM  7  A.  No.  It talks about getting effluent out of the way so

     3:45PM  8  that a normal healing response can happen.

     3:46PM  9  Q.  Does Chariker-Jeter show a screen?

     3:46PM 10  A.  It does not.

     3:46PM 11  Q.  Does Chariker-Jeter teach an impermeable cover?

     3:46PM 12  A.  It does not.  It does not give the specification for an

     3:46PM 13  impermeable cover as defined by the Court.

     3:46PM 14  Q.  Does Chariker-Jeter teach alternating intervals?

     3:46PM 15  A.  It does not.  In fact, it teaches not to use intermittent

     3:46PM 16  technique.

     3:46PM 17  Q.  Does Chariker-Jeter teach applying a reduced pressure to

     3:46PM 18  the wound?

     3:46PM 19  A.  It does not.

     3:46PM 20  Q.  Does Chariker-Jeter teach a selected stage of healing?

     3:46PM 21  A.  It does not.  The healing really stops -- starts when the

     3:46PM 22  Chariker-Jeter device is removed.

     3:46PM 23  Q.  Does Chariker-Jeter teach a reduction in bacterial density

     3:46PM 24  by at least 50 percent?

     3:46PM 25  A.  It does not.
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     3:46PM  1  Q.  And are you aware -- are you aware of whether or not the

     3:46PM  2  Chariker-Jeter article and the Chariker-Jeter book chapter

     3:46PM  3  were actually disclosed to the Patent Office by Dr. Argenta?

     3:47PM  4  A.  My understanding is that both the Chariker-Jeter article

     3:47PM  5  and the book chapter were disclosed in the patent application.

     3:47PM  6  Q.  And this is Joint Exhibit 2.  And it specifically shows

     3:47PM  7  the Chariker-Jeter article and the book chapter; is that

     3:47PM  8  correct?

     3:47PM  9  A.  Yes.

     3:47PM 10  Q.  And Dr. Hopf didn't know if they, in fact -- if the Patent

     3:47PM 11  Office actually considered the book chapter.  But let me show

     3:47PM 12  you slide 41.

     3:47PM 13            MR. PARTRIDGE:  Objection to the introduction --

     3:47PM 14            THE COURT:  I'll sustain that.

     3:47PM 15  BY MR. MACON:

     3:47PM 16  Q.  Did the Patent Office actually consider the Chariker-Jeter

     3:47PM 17  chapter?

     3:47PM 18  A.  Yes.

     3:47PM 19  Q.  And what is slide 41?

     3:47PM 20  A.  Slide 41 describes what they -- what they showed in their

     3:47PM 21  patent application.  You can see a reference to their chapter

     3:48PM 22  and their other documents.

     3:48PM 23  Q.  Now, let's end the validity discussion.  Let's go to slide

     3:48PM 24  66.  Have you reviewed all the art that was discussed by the

     3:48PM 25  defendants?
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     3:48PM  1  A.  I have.

     3:48PM  2  Q.  And based upon your review and your knowledge of this

     3:48PM  3  area, do you believe that any of the Chariker-Jeter articles

     3:48PM  4  or chapters anticipate the claims of Dr. Argenta's patent?

     3:48PM  5  A.  I do not.

     3:48PM  6  Q.  Do you believe that any of the Chariker-Jeter articles or

     3:48PM  7  claims, when matched with other art, make the claims of Dr.

     3:48PM  8  Argenta's patents obvious?

     3:48PM  9  A.  No.

     3:48PM 10  Q.  Do you believe that either Davydov or Johnson or Svedman,

     3:48PM 11  any of those articles anticipate any of Dr. Chariker's claims?

     3:48PM 12  A.  No.

     3:48PM 13  Q.  I'm sorry.  Any of Dr. Argenta's claims.

     3:48PM 14  A.  Yes.

     3:48PM 15  Q.  Let me ask this question again.  I have totally messed

     3:49PM 16  this one up so bad.  Let me start all over.  That's what

     3:49PM 17  happens when I try to go fast.

     3:49PM 18            Do you believe that Dr. Davydov's article or Dr.

     3:49PM 19  Johnson's article or Dr. Svedman's article anticipate any of

     3:49PM 20  the claims of Dr. Argenta's patents?

     3:49PM 21  A.  I do not believe that.

     3:49PM 22  Q.  Do you believe that the teachings of Dr. Davydov, Dr.

     3:49PM 23  Johnson or Dr. Svedman, when combined with any other articles

     3:49PM 24  or art of any kind, make obvious any of the claims of Dr.

     3:49PM 25  Argenta's patents?
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     3:49PM  1  A.  I do not.

     3:49PM  2            MR. MACON:  We have finished validity.  Now we have

     3:49PM  3  infringement to talk about.  Proceed, Your Honor?

     3:49PM  4            THE COURT:  What would -- would this -- I'm just

     3:49PM  5  trying to make sure we do this.  Do you wish to take a short

     3:49PM  6  break here, or do you wish to continue on?

     3:49PM  7            MR. MACON:  I could take a -- I could take a short

     3:49PM  8  break, and I'm getting near the end.

     3:49PM  9            THE COURT:  If -- how much longer do you think you

     3:49PM 10  might have?

     3:49PM 11            MR. MACON:  30 minutes.

     3:49PM 12            THE COURT:  Okay.  Why don't -- why don't we just

     3:50PM 13  take about -- let's let the jury just take a very short, five

     3:50PM 14  minute break while I can talk to the lawyers a minute.

     3:50PM 15            MR. MACON:  Okay.

     3:50PM 16            THE COURT:  Let's all rise for the jury.  Thank you,

     3:50PM 17  Mr. Ramirez, for leading this jury out.

     3:50PM 18       (Jury leaves courtroom)

     3:50PM 19            THE COURT:  Please be seated.

     3:50PM 20            MR. MACON:  Would it be agreeable to you if I have

     3:50PM 21  this removed?

     3:50PM 22            THE COURT:  Why don't you go ahead and do that.

     3:50PM 23            MR. MCCLANAHAN:  May I ask -- may I ask that it not

     3:50PM 24  be removed from the courtroom because I'm going to want it for

     3:50PM 25  cross?
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     3:50PM  1            THE COURT:  That's fine.

     3:50PM  2            MR. MACON:  Do you want me to leave it up as is or

     3:50PM  3  --

     3:50PM  4            MR. MCCLANAHAN:  No, just -- you can move it out of

     3:50PM  5  the way.  Just leave the cart assembled with everything on it

     3:50PM  6  like it is, and the stuff right there like it is, if you

     3:50PM  7  would, please.

     3:50PM  8            THE COURT:  Okay.  Let me talk to the lawyers just a

     3:50PM  9  minute to get a sense of where we are.

     3:50PM 10       (Recess)
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            14

            15

            16

            17

            18

            19
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     03:55PM  1            THE COURT:  Thank you so much, ladies and gentlemen.

     04:00PM  2   Please be seated.  Dr. Orgill, take your chair, if you would.

     04:01PM  3   Let me just bring you up-to-date, ladies and gentlemen.

     04:01PM  4            I just talked to the lawyers and there's still some

     04:01PM  5   flexibility here in their plans, but we understand that

     04:01PM  6   Mr. Macon will probably take another thirty, thirty-five

     04:01PM  7   minutes with Dr. Orgill.  I talked to Mr. McClanahan.  He's an

     04:01PM  8   hour, an hour and ten or fifteen minutes he thinks, and -- by

     04:01PM  9   the way, nobody got a break, so some of the participants might

     04:01PM 10   be taking their breaks.  And then Mr. Partridge around two

     04:01PM 11   hours.  So, what we're going to do is I think we're going to

     04:01PM 12   try to get started into Mr. Partridge's cross-examination and

     04:01PM 13   look at about 6:30 this evening is where we'll go.

     04:01PM 14            These are not ironclad figures yet, but

     04:01PM 15   Mr. McClanahan thinks that he can finish up with no more than

     04:02PM 16   five and maybe four witnesses, so he would take -- I told

     04:02PM 17   Mr. McClanahan that none of you got a break, so it was legit

     04:02PM 18   for you to take a short break.

     04:02PM 19            MR. McCLANAHAN:  I'm sorry, Your Honor.  I didn't

     04:02PM 20   know we were coming right back.

     04:02PM 21            THE COURT:  That's not a problem.  Not at all.  So,

     04:02PM 22   Mr. McClanahan thinks five, maybe four witnesses, and maybe a

     04:02PM 23   few deposition experts, but we could probably come close to

     04:02PM 24   finishing that tomorrow or maybe early Thursday.

     04:02PM 25   Mr. Partridge -- they need to talk to me tonight about some
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     04:02PM  1   rulings kind of how they will go forward, but they are

     04:02PM  2   thinking maybe more than two deposition excerpts and maybe one

     04:02PM  3   witness.  So, we are definitely on track to finish the

     04:02PM  4   testimony on Thursday, if we work until 6:30 tonight, and then

     04:03PM  5   come back Friday for me to give you the instructions, which

     04:03PM  6   are going to take a couple of hours at least, and they'll all

     04:03PM  7   be written for you and so forth, and then after that we'll go

     04:03PM  8   ahead and go home for the weekend, we'll come back.  The

     04:03PM  9   lawyers will probably argue all day Monday.  They'll present

     04:03PM 10   their arguments to you all day Monday and then you'll begin

     04:03PM 11   your deliberations on Tuesday.

     04:03PM 12            And so I think we're almost locked in to that

     04:03PM 13   schedule right now, just to let you know.  And then, of

     04:03PM 14   course, once you begin your deliberations, you're in charge.

     04:03PM 15   We just wait for you however long it might take you.

     04:03PM 16            Okay.  Thank you so much.

     04:03PM 17            Now, you may proceed, Mr. Macon.

     04:03PM 18            MR. MACON:  Thank you very much.

     04:03PM 19   BY MR. MACON:

     04:03PM 20   Q.  Okay.  Dr. Orgill, we've talked about -- we've talked

     04:03PM 21   about validity.  Now, let's talk about infringement.  Tell the

     04:03PM 22   jury what you did to determine whether or not the BlueSky

     04:04PM 23   devices and products infringed the claims of the '081 patent

     04:04PM 24   and the '643 Patent.

     04:04PM 25   A.  So, I was provided materials including -- including the
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     04:04PM  1   kits from BlueSky and also some of their promotional materials

     04:04PM  2   both by BlueSky and some of the people that promoted for

     04:04PM  3   BlueSky and then I looked at each and every patent and each

     04:04PM  4   and every element of the patent to see if each element was

     04:04PM  5   taught and if they were then I considered that to be

     04:04PM  6   infringement.

     04:04PM  7   Q.  Okay.  You use the word "taught".  What do you mean when

     04:04PM  8   you say I wanted to see if each element was taught.

     04:04PM  9   A.  Well, my understanding, and I'm not a patent lawyer, but

     04:04PM 10   my understanding is the patent should teach someone who's

     04:04PM 11   skilled in the art or someone like myself what to do and if it

     04:04PM 12   teaches me what to do and I repeat it or I copy it, then that

     04:04PM 13   would be infringement.

     04:05PM 14   Q.  Okay.  And let's -- Let's go to 68.  Based upon your

     04:05PM 15   review, your knowledge of the field, do you believe that the

     04:05PM 16   BlueSky products infringe each of the asserted claims of the

     04:05PM 17   '081 patent?

     04:05PM 18   A.  I do.

     04:05PM 19   Q.  And based upon your knowledge and your review, do you

     04:05PM 20   believe the BlueSky infringe each of the asserted claims of

     04:05PM 21   the '643 Patent?

     04:05PM 22   A.  I do.

     04:05PM 23   Q.  Now, let's talk about a way of approaching this because

     04:05PM 24   it's been pointed out there are like 38 claims and we'll be

     04:05PM 25   here until a week from Sunday if we -- if we went through each
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     04:05PM  1   word of each claim.  Is there some repetition in these claims?

     04:05PM  2   A.  Yes.  Just as we saw in the validity part of my testimony,

     04:05PM  3   there is a lot of repetition within the various claims.

     04:05PM  4   Q.  Okay.  And let's go to slide 74.  And that's Claim 54 of

     04:05PM  5   the '081 patent.  Now, would you just describe what you're

     04:06PM  6   going to do as you explain these terms.  As an example, if the

     04:06PM  7   term "facilitating the healing of wounds," would you explain

     04:06PM  8   the context of this and show what you believe to be

     04:06PM  9   infringement, if that term appears again, are you going to go

     04:06PM 10   back and explain to it the jury again?

     04:06PM 11   A.  I hope not.

     04:06PM 12   Q.  Okay.  So, once you've explained a term and show how it's

     04:06PM 13   infringed by the BlueSky products, then the next time that

     04:06PM 14   comes up you'll just mention the word "explained".  Correct?

     04:06PM 15   A.  Yes.

     04:06PM 16   Q.  Let's start with Claim 54 and why did we pick 54?

     04:06PM 17   A.  Well, 54 is a pretty broad claim which has many of the

     04:06PM 18   common elements in it, so this will take us a little time to

     04:06PM 19   get through but once we get through this hopefully the other

     04:06PM 20   ones we can move through.

     04:06PM 21   Q.  Okay.  Why don't you go through the key words, explain

     04:06PM 22   what they mean, and explain how you found infringement and

     04:07PM 23   I'll just butt in whenever I don't understand something.

     04:07PM 24   A.  All right.  This is Claim 54, an apparatus for

     04:07PM 25   facilitating the healing of wounds and in the BlueSky
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     04:07PM  1   promotional material I think we have a slide on this.

     04:07PM  2   Q.  73.

     04:07PM  3   A.  This is how they describe the Versatile 1 system.  In the

     04:07PM  4   very first thing they have below this is a wound vacuum system

     04:07PM  5   and right below that is for the promotion of wound healing.

     04:07PM  6   So, that would infringe on what we call the preamble of Claim

     04:07PM  7   54.

     04:07PM  8   Q.  So, check that one off and let's move on?

     04:07PM  9   A.  The second is a vacuum means for creating negative

     04:07PM 10   pressure, area of the skin and surrounding wound.  And the

     04:07PM 11   Versatile 1 pump which is included in the BlueSky system has

     04:07PM 12   the ability to supply a vacuum means.

     04:07PM 13   Q.  Check that one off.

     04:07PM 14   A.  The sealing means operatively associated with said vacuum

     04:08PM 15   means for maintaining said negative pressure on said wound by

     04:08PM 16   contacting the skin surrounding said wound.

     04:08PM 17   Q.  What does that mean?

     04:08PM 18   A.  That's Tegaderm -- that's the Opsite.

     04:08PM 19   Q.  Just the thing just so it --

     04:08PM 20   A.  To seal it down so you don't have an air leak.

     04:08PM 21   Q.  Thank you.  And Opsite's in their kit?

     04:08PM 22   A.  Opsite's in their kit.

     04:08PM 23   Q.  Okay.

     04:08PM 24   A.  And screen means for positioning of the wound within the

     04:08PM 25   sealing means and one thing they've done different from
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     04:08PM  1   Chariker-Jeter is add this Aquaphor material which looks like

     04:08PM  2   a screen, has the semi-rigid properties described in the

     04:08PM  3   patent.

     04:08PM  4   Q.  Okay.  Now, let's -- Let's take a minute -- Let's take a

     04:08PM  5   minute and talk about this because this is one of the ones

     04:08PM  6   who's contents -- you may not have been here, but you've seen

     04:08PM  7   the statements by the lawyers that said, well, this -- the

     04:08PM  8   BlueSky kit is just a clone of Chariker-Jeter.  Do you believe

     04:08PM  9   that to be true?

     04:08PM 10   A.  No, I don't.

     04:08PM 11   Q.  Would you explain why you don't?

     04:08PM 12   A.  Well, they have made -- they made several changes in the

     04:09PM 13   kit and also the indications for use of the kit.  They've,

     04:09PM 14   first of all, promote wound healing as opposed to fistula

     04:09PM 15   drainage which is taught in Chariker-Jeter and then we will

     04:09PM 16   talk a lot about the screen.

     04:09PM 17   Q.  Let's go to 70 while he's talking.

     04:09PM 18   A.  And then we'll talk some more about the impermeable cover.

     04:09PM 19   Q.  Okay.  So -- so, there are four separate issues?

     04:09PM 20   A.  Right.  And then in addition on this slide it talks about

     04:09PM 21   the intermittent ability which we'll talk about in a few

     04:09PM 22   minutes.

     04:09PM 23   Q.  Okay.  So, there are four issues:  Wound healing rather

     04:09PM 24   than drainage of fistulas, a screen, an intermittent feature

     04:09PM 25   and duration beyond cessation of drainage.  Those are the four
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     04:09PM  1   differences -- four major differences between what

     04:09PM  2   Chariker-Jeter taught and what BlueSky is doing?

     04:09PM  3            MR. McCLANAHAN:  Objection.  Leading, Your Honor.

     04:09PM  4            THE COURT:  Sustained.  Rephrase, please.

     04:09PM  5   BY MR. MACON:

     04:09PM  6   Q.  What are the major differences between what Chariker-Jeter

     04:09PM  7   talked about and what BlueSky's actually doing?

     04:10PM  8   A.  So, I mentioned three of these in the past.  One is wound

     04:10PM  9   healing versus fistula drainage.  The second is the screen.

     04:10PM 10   The third is the intermittent feature.  And then the fourth

     04:10PM 11   is, as we talked before, in the Chariker-Jeter system they

     04:10PM 12   stop when the fistula stops where this is where the Argenta

     04:10PM 13   invention sort of takes over.

     04:10PM 14   Q.  Okay.  Let me ask you so we're clear.  What does -- with

     04:10PM 15   respect to wound healing or drainage of fistulas, what did

     04:10PM 16   Chariker-Jeter teach?

     04:10PM 17   A.  Chariker-Jeter taught drainage of fistula.

     04:10PM 18   Q.  What does BlueSky talk about?

     04:10PM 19   A.  Wound healing.

     04:10PM 20   Q.  With respect to a screen, what did Chariker-Jeter have?

     04:10PM 21   A.  No screen.

     04:10PM 22   Q.  What does BlueSky have?

     04:10PM 23   A.  Aquaphor.

     04:10PM 24   Q.  Is that a screen?

     04:10PM 25   A.  It is.
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     04:10PM  1   Q.  With respect to intermittent feature, what did

     04:10PM  2   Chariker-Jeter do?

     04:10PM  3   A.  Tells us not to use it.

     04:11PM  4   Q.  What does BlueSky do?

     04:11PM  5   A.  It has that feature and promotes it in some of their

     04:11PM  6   literature.

     04:11PM  7   Q.  With respect to duration beyond the end of drainage, what

     04:11PM  8   did -- what did Chariker-Jeter say?

     04:11PM  9   A.  Chariker-Jeter said that they stop when the drainage

     04:11PM 10   stops.

     04:11PM 11   Q.  What does BlueSky say?

     04:11PM 12   A.  BlueSky says to continue to help heal the wound.

     04:11PM 13   Q.  Okay.  Good.  We're back on 79 and you were pointing

     04:11PM 14   out -- you were discussing a screen means.  Does BlueSky have

     04:11PM 15   a screen means?

     04:11PM 16   A.  It does.

     04:11PM 17   Q.  And that's the Aquaphor?

     04:11PM 18   A.  It is.

     04:11PM 19   Q.  Now, you've shown -- you've shown -- do you believe that

     04:11PM 20   the Aquaphor looks -- does the Aquaphor have any physical

     04:11PM 21   similarity to a screen?

     04:11PM 22   A.  Yes.  It's semi-rigid in nature.

     04:11PM 23   Q.  And does Aquaphor fulfill the purpose of a screen under

     04:11PM 24   the Argenta patents?

     04:11PM 25   A.  I believe it does.
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     04:11PM  1   Q.  And what is that purpose?

     04:11PM  2   A.  It's to restrain overgrowth of granulation tissue and help

     04:12PM  3   provide even distribution of the suction.

     04:12PM  4   Q.  As a matter of fact, did Dr. Hopf agree with you as to the

     04:12PM  5   Aquaphor provides -- helps control the -- helps control

     04:12PM  6   overgrowth?

     04:12PM  7   A.  I believe she did.

     04:12PM  8   Q.  Let's go to slide 80.  Would you read that and explain how

     04:12PM  9   she agreed with you?

     04:12PM 10   A.  She's asked about the function of Aquaphor dressing in the

     04:12PM 11   BlueSky kits and her response is, again, I think it has

     04:12PM 12   several functions.  It prevents sticking to the wound and it

     04:12PM 13   provides a counteracting force sort of combined with gauze

     04:12PM 14   within the wound.

     04:12PM 15   Q.  Is that consistent with what you said?

     04:12PM 16   A.  Yes.

     04:12PM 17   Q.  Okay.  And so it your opinion that Claim 54 is infringed

     04:12PM 18   by the BlueSky products?

     04:12PM 19   A.  It is my opinion that Claim 54 is infringed.

     04:12PM 20   Q.  Let's go to Claim 1.  And does this have any significant

     04:13PM 21   elements that are different from Claim 54?

     04:13PM 22   A.  It does.

     04:13PM 23   Q.  What is that?

     04:13PM 24   A.  Highlighted in yellow, it talks about a specific range of

     04:13PM 25   the vacuum between .1 and 99 atmospheres translating to
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     04:13PM  1   millimeters of mercury is 76 to 752.

     04:13PM  2   Q.  Just so we understand, does this just give the range of

     04:13PM  3   the negative pressure?

     04:13PM  4   A.  Exactly.

     04:13PM  5   Q.  Okay.  And do you find support that that's what BlueSky

     04:13PM  6   teaches?

     04:13PM  7   A.  Yes.  This is a --

     04:13PM  8   Q.  72 -- 82, please.

     04:13PM  9   A.  -- slide presentation from Shelley Taylor who I believe is

     04:13PM 10   a consultant for BlueSky where she talks about starting this

     04:13PM 11   at 60 to 80 millimeters of mercury and then later on being

     04:13PM 12   able to set it at a higher level.

     04:13PM 13   Q.  Is that within the range covered by Dr. Argenta's patents?

     04:13PM 14   A.  In the Claim 1, yes.

     04:14PM 15   Q.  Okay.  And do you have other presentations by Shelley

     04:14PM 16   Taylor of BlueSky?

     04:14PM 17   A.  Yes.

     04:14PM 18   Q.  What does that say?

     04:14PM 19   A.  This one is another one and it's a little different.  They

     04:14PM 20   use 60 to 80 millimeters to reduce edema.  May regulate

     04:14PM 21   between 50 and 125 millimeters of mercury for best results.

     04:14PM 22   Q.  Is that within the range?

     04:14PM 23   A.  It is.

     04:14PM 24   Q.  Is 125 millimeters of mercury, is that a familiar number?

     04:14PM 25   A.  It's very familiar to me.
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     04:14PM  1   Q.  Why is that?

     04:14PM  2   A.  That's what we use we when use Dr. Argenta's invention.

     04:14PM  3   Q.  Do you believe the BlueSky's devices infringe the '081

     04:14PM  4   patent?

     04:14PM  5   A.  I do.

     04:14PM  6   Q.  Let's go to Claim 27 of the '081 patent and what is the

     04:14PM  7   different language here?

     04:14PM  8   A.  Much of the language is repeated but here in the second

     04:14PM  9   part you can see that it says that it operates cyclicly to

     04:14PM 10   provide periods of application and non-application of suction

     04:14PM 11   with a ratio and it talks about ratios of 1 to 10 or 10 to 1.

     04:15PM 12   Q.  Would you explain what that's talking about?  What's

     04:15PM 13   operate cyclicly mean?

     04:15PM 14   A.  So, when the device is on it's attached to suction and

     04:15PM 15   while the device is on the suction would go on and then it

     04:15PM 16   would go off and there are a number of ways you could do that

     04:15PM 17   in the patent.  It specifies that you would either want it on

     04:15PM 18   for 10 parts and off for 1 part or on for 1 part and on for 10

     04:15PM 19   parts or something in-between.

     04:15PM 20   Q.  As an example, could you have it on for 10 minutes and off

     04:15PM 21   for one minute?

     04:15PM 22   A.  Exactly.

     04:15PM 23   Q.  Or vice versa?

     04:15PM 24   A.  Right.

     04:15PM 25   Q.  Or some other combination?
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     04:15PM  1   A.  Something in-between.  Five minutes on, five minutes off.

     04:15PM  2   Q.  Do you find that's what BlueSky talks about?

     04:15PM  3   A.  Yes.  This is their pump specification talking about

     04:15PM  4   intermittent operation.  In the intermittent mode the pump

     04:15PM  5   cycles on for 16 seconds and off for 8 seconds, so that would

     04:15PM  6   be a 2 to 1 ratio.

     04:15PM  7   Q.  And is that within -- would that infringe?

     04:15PM  8   A.  Yes.

     04:15PM  9   Q.  And this is out of the BlueSky instructions themselves,

     04:16PM 10   correct?

     04:16PM 11   A.  Yes.

     04:16PM 12   Q.  In addition, does Shelley Taylor, the BlueSky consultant,

     04:16PM 13   give you some evidence that supports this?

     04:16PM 14   A.  Right.  And she talks about the -- depending on what the

     04:16PM 15   clinician wants, that after 24 to 48 hours of continuous

     04:16PM 16   suction it can be switched to an intermittent setting.

     04:16PM 17   Q.  Does that show infringement?

     04:16PM 18   A.  It does.

     04:16PM 19   Q.  So, do you find that the BlueSky devices infringe Claim 27

     04:16PM 20   of the '081 patent?

     04:16PM 21   A.  I do.

     04:16PM 22   Q.  Now, in addition to those claims, there are a number of

     04:16PM 23   dependent claims and do you find that the BlueSky devices

     04:16PM 24   infringe each of the dependent claims of the '081 patent?

     04:16PM 25   A.  I do.
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     04:16PM  1   Q.  Now, have you prepared a chart that talks about that?

     04:16PM  2   A.  I did.  This is the chart and there are several dependent

     04:16PM  3   claims.  Again, there's similar language in many of these

     04:16PM  4   depend claims.

     04:16PM  5   Q.  Well, would you go through and just tell us the different

     04:16PM  6   language in each of these claims and why it infringes?

     04:17PM  7   A.  Starting at the top, screen means it's flat, porous and

     04:17PM  8   semi-rigid in claims 3 and 56.  We've talked about Aquaphor

     04:17PM  9   gauze before being flat, porous and semi-rigid.

     04:17PM 10            The second is a sealing means is a flexible polymer

     04:17PM 11   sheet with adhesive and we know the Opsite included in their

     04:17PM 12   kits is also -- and that's in claims 5, 33, and 58.

     04:17PM 13            Then it talks about vacuum means and this talks about

     04:17PM 14   different ways of applying a vacuum.  First, is at least .1

     04:17PM 15   pounds of suction which is 5 millimeters of mercury in claims

     04:17PM 16   8, 36, and 61.  And the BlueSky has the ability actually to

     04:17PM 17   get up to 380 millimeters of mercury in the Versatile 1 pump.

     04:17PM 18            The second one is at least 3 pounds of suction,

     04:17PM 19   different range.  That's over 155 millimeters of mercury in

     04:17PM 20   claims 9, 37, and 62 and, obviously, it can go up to 380, so

     04:18PM 21   that falls within the range.

     04:18PM 22            The next range is between .3 and .9 in Claim 13 and

     04:18PM 23   that's between 228 and 752 millimeters of mercury and the 380

     04:18PM 24   also falls within that range.

     04:18PM 25            Operates continuously claims 11 and 64.  The BlueSky
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     04:18PM  1   Versatile 1 pump obviously can operate continuously.

     04:18PM  2            Operates cyclicly we talked about in claims 12 and

     04:18PM  3   65, so that would infringe.  And operates cyclicly at a ratio

     04:18PM  4   of.  1 to 10 which is in Claim 66 which would also infringe.

     04:18PM  5   Q.  So, each of the claims of the '081 patent are infringed by

     04:18PM  6   BlueSky?

     04:18PM  7   A.  Yes.

     04:18PM  8   Q.  Okay.  Let's talk about the second.  Let's talk about the

     04:18PM  9   '643.  And did you follow the same practice of only talking

     04:18PM 10   about infringement one time for each term?

     04:18PM 11   A.  I did.

     04:18PM 12   Q.  Okay.  And start out with Claim 13.

     04:19PM 13   A.  So, this the '643 Patent which is different -- a little

     04:19PM 14   different than the 08 patent.  It's a method patent or

     04:19PM 15   instructing a physician how to treat a wound.  So, 13 is a

     04:19PM 16   method of treating a wound and we showed this slide before,

     04:19PM 17   but this is the Versatile 1 BlueSky where it talks about

     04:19PM 18   further promotion of wound healing.

     04:19PM 19            The next is securing an appliance.

     04:19PM 20   Q.  What does that mean?

     04:19PM 21   A.  As we talked before, allowing this device to be secure to

     04:19PM 22   the patient so it doesn't fall off.  And that would be the

     04:19PM 23   Opsite dressing.  Here's a picture from one of the BlueSky

     04:19PM 24   literatures where their device is secured in place.

     04:19PM 25   Q.  That's Plaintiff's Exhibit 42.  Okay.
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     04:19PM  1   A.  And then alternating intervals of application and

     04:19PM  2   non-application.

     04:19PM  3   Q.  That's intermittent pressure?

     04:19PM  4   A.  Intermittent pressure.  We've talked about that and shown

     04:20PM  5   the examples.  Here and that the pump can operate 16 seconds

     04:20PM  6   on and 8 seconds off.

     04:20PM  7   Q.  So, is it your opinion that the BlueSky devices infringe

     04:20PM  8   Claim 13 of the '643 Patent?

     04:20PM  9   A.  It is.

     04:20PM 10   Q.  And then did you go to Claim 29?

     04:20PM 11   A.  Yes.

     04:20PM 12   Q.  Okay.  And what is the new language there that you have

     04:20PM 13   defined?

     04:20PM 14   A.  Applying a reduced pressure to a wound which -- which is

     04:20PM 15   what is promoted in the BlueSky literature.  And here if we

     04:20PM 16   look at a blow-up it says the Versatile 1 wound system applies

     04:20PM 17   a localized negative pressure to the wound bed.

     04:20PM 18   Q.  That's in Plaintiff's Exhibit 12.  So, we can check that

     04:20PM 19   one off.

     04:20PM 20   A.  And part B of Claim 29, maintaining said reduced pressure

     04:20PM 21   until the wound has progressed toward a selected stage of

     04:20PM 22   healing.

     04:20PM 23   Q.  And this is -- would you just explain what this is again?

     04:20PM 24   You've talked about selected stage of healing.

     04:21PM 25   A.  Selected stage of healing is something that would instruct
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     04:21PM  1   me as the clinician to stop the therapy.  There are many

     04:21PM  2   things that this could be and Shelley Taylor described one of

     04:21PM  3   these in her article.  Completion of a successful source of

     04:21PM  4   treatment, the wound had reached closure.  So, obviously, when

     04:21PM  5   a wound is totally closed, you would want to stop the therapy.

     04:21PM  6   But there are other examples in the BlueSky promotional

     04:21PM  7   materials, I think on the next slide, where they talk about

     04:21PM  8   measuring progress and many of these things are about the

     04:21PM  9   selective stage of healing.  You can think about decreased

     04:21PM 10   wound size, decreased drainage, increased granulation tissue

     04:21PM 11   or increased epithelialization.  Those were would all be

     04:21PM 12   features that would instruct me as a clinician to perhaps

     04:21PM 13   consider stopping a wound therapy.

     04:21PM 14   Q.  Okay.  And so do you believe that that covers --

     04:21PM 15   maintained said reduced pressure until the wound has

     04:22PM 16   progressed toward a selected stage of healing?

     04:22PM 17   A.  I do.

     04:22PM 18   Q.  And you believe that -- What is the next claim?

     04:22PM 19   A.  This will be Claim 32.  Again, similar language and they

     04:22PM 20   talk about reduction of bacterial density in the wound by at

     04:22PM 21   least 50%.

     04:22PM 22   Q.  And do you find -- do you find that discussed in the

     04:22PM 23   BlueSky materials?

     04:22PM 24   A.  Yes.  This is one of Shelley Taylor's presentations where

     04:22PM 25   it talks about decreasing bacterial load in the wound and the
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     04:22PM  1   50%, I know there's been some discussion in the court about

     04:22PM  2   this before, but a 50% reduction in bacteria is really a very

     04:22PM  3   small amount, about the smallest you would be able to

     04:22PM  4   recognize.

     04:22PM  5   Q.  And so do you believe that shows infringement on Claim 32?

     04:22PM  6   A.  Yes.

     04:22PM  7   Q.  What is the next one?

     04:23PM  8   A.  This is patent Claim 11 from '643.  Many similar language

     04:23PM  9   but sub 1 is placing a porous screen over the wound and that

     04:23PM 10   would be the Aquaphor and 2 is locating an impermeable cover

     04:23PM 11   and this is the water vapor transmission rate less than 836 as

     04:23PM 12   defined by the Court in this case.

     04:23PM 13   Q.  Okay.  Now, that's the one that I didn't understand.

     04:23PM 14   Let's take a minute to explain the impermeable cover and that

     04:23PM 15   is the water vapor transmission rate.  First, tell us what

     04:23PM 16   water vapor transmission rate means.

     04:23PM 17   A.  There are many plastics that are available today.  Most of

     04:23PM 18   those that are impermeable to water.  If you were to take a

     04:23PM 19   piece of plastic and dump water in it, the water would not

     04:23PM 20   drip through.  However, vapor can go through many of these

     04:23PM 21   plastics and in order to quantitate how much vapor goes

     04:24PM 22   through, there's a procedure called the moisture vapor

     04:24PM 23   transmission rate which can be measured so you can measure how

     04:24PM 24   much fluid comes through a plastic at any one time.

     04:24PM 25            Now, the test in units are on grams per square meter
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     04:24PM  1   per day and so if you can imagine a puddle of water on the

     04:24PM  2   floor with maybe some 2X4s that are one meter or three feet by

     04:24PM  3   three feet with a big sheet of plastic over it and then if we

     04:24PM  4   can measure how much water would come through in 24 hours,

     04:24PM  5   that would be the water vapor transmission rate.

     04:24PM  6            The Court has drawn a line or they've defined being

     04:24PM  7   impermeable if less than 836 milliliters or about a quart a

     04:24PM  8   day comes through the plastic.

     04:24PM  9   Q.  And so when you saw the Court's definition, what did you

     04:24PM 10   do to determine whether or not the covers contained in

     04:24PM 11   BlueSky's kits, whether or not infringed?

     04:25PM 12   A.  We sent the covers out to be tested at a professional

     04:25PM 13   laboratory that does this testing.

     04:25PM 14   Q.  And what did -- Do they have specific standards they

     04:25PM 15   follow?

     04:25PM 16   A.  They do.  They follow standards by the American Society of

     04:25PM 17   Testing Materials which is an engineering standard for many

     04:25PM 18   tests and there's one for water vapor transmission rate.

     04:25PM 19   Q.  And is this an independent lab?

     04:25PM 20   A.  Totally independent.

     04:25PM 21   Q.  And what -- Let's show -- Let's show exhibit 105.  105.

     04:25PM 22   What were the results?

     04:25PM 23   A.  We tested the three types of Opsite found in the three

     04:25PM 24   kits and we found Opsite Plexigrid at 520.  That would be

     04:25PM 25   below the 836, so we would deem that as being impermeable by
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     04:25PM  1   the Court's definition.

     04:25PM  2   Q.  So, that would infringe?

     04:25PM  3   A.  That would infringe.  Regular Opsite, 727.  That would be

     04:25PM  4   below.  That would infringe.  And post-op or Opsite Post-Op

     04:26PM  5   has a lot more vapor transmission, about ten times as the

     04:26PM  6   others so, that would be above and that would not infringe.

     04:26PM  7   Q.  And with respect to every kit that you found of BlueSky,

     04:26PM  8   did every -- did every kit have either Opsite Plexiguard or

     04:26PM  9   Opsite regular?

     04:26PM 10   A.  They have at least one of -- one of each.

     04:26PM 11   Q.  And so did each of them infringe based upon impermeable

     04:26PM 12   cover?

     04:26PM 13   A.  It did.

     04:26PM 14   Q.  So, did you find that each of the asserted independent

     04:26PM 15   claims of the '643 Patent were infringed by BlueSky?

     04:26PM 16   A.  I did.

     04:26PM 17   Q.  Okay.  Now, in addition, there were a number of dependent

     04:26PM 18   claims in the '643 Patent.  Would you, please -- did you

     04:26PM 19   prepare a chart showing how they each infringed?

     04:26PM 20   A.  Yes.  If we could have the next slide.

     04:26PM 21   Q.  Would you just briefly go through and tell us how each of

     04:26PM 22   the dependent claims were infringed.

     04:26PM 23   A.  So, these are other claims in the '643 chart.  Again,

     04:27PM 24   there's very similar language in each of these so we'll go

     04:27PM 25   through this again.  Screen means is a porous sheet in Claim 2
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     04:27PM  1   and that would be the Aquaphor gauze.

     04:27PM  2            Seal with seal includes in claims 1, 6, 26, 28 and 3.

     04:27PM  3   That would be the Opsite.  So, that would infringe.

     04:27PM  4            Reduced pressure appliance, including impermeable

     04:27PM  5   cover, seal, reduced pressure supply means in 6, 26, and 28.

     04:27PM  6   That would be the pump.

     04:27PM  7            Reduced pressure -- Here's another range.  From 2

     04:27PM  8   inches to 7 inches below atmospheric pressure.  That's 51 to

     04:27PM  9   178 millimeters of mercury.  Again, we're able to do that with

     04:27PM 10   the pump up to 380, so that would infringe.

     04:27PM 11            Reduce supply means and reduced pressure supply means

     04:28PM 12   in 1, 6, 26, 28, and 8.  That's, again, the pump.  So, that

     04:28PM 13   would infringe.

     04:28PM 14            A vacuum system.  And there's obviously a vacuum

     04:28PM 15   system in the pump so that would infringe.

     04:28PM 16            And a filter and -- do we have one of the cannisters

     04:28PM 17   here and the filter?

     04:28PM 18   Q.  That's what we're trying to put together while you talk.

     04:28PM 19            MR. MACON:  May I approach, Your Honor?

     04:28PM 20            THE COURT:  You may.  Yes, sir.

     04:28PM 21   BY MR. MACON:

     04:28PM 22   Q.  Have I got the right thing?

     04:28PM 23   A.  Thank you.  So, this is the collection device and one of

     04:28PM 24   the things --

     04:28PM 25   Q.  When you say "collection device", what does that mean?

                                                           Orgill - Direct (Macon)

                                                                        Page 4373

     04:28PM  1   A.  A collection device is sort of what we showed in our

     04:28PM  2   demonstration.  It's where the liquid goes in and one of the

     04:28PM  3   things that happens is that this is a filter to keep -- keep

     04:28PM  4   bacteria from going into the main pump.  And this thing would

     04:29PM  5   hook into the outlet and then this would go to the main pump.

     04:29PM  6   So, the idea of this is to keep the bacteria out of the

     04:29PM  7   mechanism of the pump so you wouldn't contaminate the main

     04:29PM  8   pump and then perhaps allow contamination from patient to

     04:29PM  9   patient.

     04:29PM 10   Q.  And do you find that the BlueSky -- that the BlueSky

     04:29PM 11   infringes?

     04:29PM 12   A.  I do.

     04:29PM 13   Q.  Do you find that BlueSky -- the BlueSky device infringes

     04:29PM 14   all of the independent and dependent claims that are asserted

     04:29PM 15   in this case of the '081 patent and the '643 Patent?

     04:29PM 16   A.  I do.

     04:29PM 17   Q.  And have you looked at all of the BlueSky kits?

     04:29PM 18   A.  All the ones that they gave me.

     04:29PM 19   Q.  Okay.  And let's go to slide 69, Trevor.  And is this a

     04:29PM 20   list of the pumps that were given to you and that you looked

     04:29PM 21   at?

     04:29PM 22   A.  These are the kits that I was given.

     04:29PM 23   Q.  Okay.  And did you look at all of them?

     04:29PM 24   A.  I did.

     04:29PM 25   Q.  And is it -- give us your opinion that Dr. Argenta's
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     04:30PM  1   patents are valid and that BlueSky has infringed them.

     04:30PM  2   There's also a claim that -- there's a Kremlin kit which -- of

     04:30PM  3   BlueSky.  There's a claim that it was just a clone of the

     04:30PM  4   Kremlin kit.  Let's go to slide 71.  Is it your opinion that

     04:30PM  5   that's just a clone of what Dr. Davydov's kit had to say?

     04:30PM  6   A.  No, there are important changes to the Kremlin kit as

     04:30PM  7   well.

     04:30PM  8   Q.  Do you remember some of them?

     04:30PM  9   A.  The main one is the debridement one which we talked about

     04:30PM 10   earlier today is substituted for a -- for a flat silicone

     04:30PM 11   drain wound.

     04:30PM 12   Q.  Do you feel comfortable in your opinions?

     04:30PM 13   A.  Yes.  And I guess the other thing, that glass thing we

     04:30PM 14   showed, and I know we don't have the exact one that he used,

     04:30PM 15   it was substituted for a much softer breast pump shield so

     04:31PM 16   that's I think a significant change.

     04:31PM 17   Q.  Do you feel very comfortable with your opinions you've

     04:31PM 18   given here today?

     04:31PM 19   A.  I think the other thing to add is in the Kremlin kit, I

     04:31PM 20   don't know if we mentioned this for the infringement part,

     04:31PM 21   they don't include a screen.

     04:31PM 22   Q.  There's not a screen?

     04:31PM 23   A.  In the Kremlin.

     04:31PM 24   Q.  Do you believe that Dr. Argenta invented something new and

     04:31PM 25   novel?
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     04:31PM  1   A.  I do.

     04:31PM  2            MR. MACON:  Thank you, Your Honor.  I pass the

     04:31PM  3   witness.

     04:31PM  4            THE COURT:  Thank you very much.  What -- do you want

     04:31PM  5   to go ahead and go forward or take a short break?  What would

     04:31PM  6   be best for you?

     04:31PM  7            MR. McCLANAHAN:  Since it's going to be a while, I

     04:31PM  8   would say take a break now and we'll get it all done and out

     04:31PM  9   of the way.

     04:31PM 10            THE COURT:  Okay.  Why don't we come back at fifteen

     04:31PM 11   until 5:00.  Fifteen until 5:00.  Let's all rise for the jury.

     04:31PM 12   Mr. Ramirez, please lead the jury out.

     04:31PM 13       (Jury out.)

     04:32PM 14            THE COURT:  Okay.  We'll have a break for about

     04:32PM 15   twelve minutes.  Thank you very much.  You may step down,

     04:32PM 16   Dr. Orgill.  Thank you.

     04:32PM 17            THE WITNESS:  Thank you.

     04:32PM 18       (Recess.)

     04:45PM 19            THE COURT:  Excellent.  Thank you so much, ladies and

     04:45PM 20   gentlemen.  Please be seated.  Dr. Orgill, if you will take

     04:45PM 21   your place.  And, Mr. McClanahan, you may proceed.

     04:46PM 22            MR. McCLANAHAN:  Thank you, Your Honor.

     04:46PM 23                        CROSS EXAMINATION

     04:46PM 24   BY MR. McCLANAHAN:

     04:46PM 25   Q.  Hello, Dr. Orgill.
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     04:46PM  1   A.  Good afternoon.  How are you?

     04:46PM  2   Q.  I'm good.  Thank you.  I'm Randy McClanahan.  We've never

     04:46PM  3   met before, have we?

     04:46PM  4   A.  It's a pleasure to meet you, sir.

     04:46PM  5   Q.  Thank you, sir.  And you understand from watching in the

     04:46PM  6   courtroom that I represent BlueSky and Mr. Weston.  Right?

     04:46PM  7   A.  I do.

     04:46PM  8   Q.  And as for the other witnesses, do you understand, sir,

     04:46PM  9   one of the first things the jury needs to do in evaluating a

     04:46PM 10   witness like you is to figure out to what extent is this

     04:46PM 11   witness interested in one side or the other.  Correct?

     04:46PM 12   A.  I totally understand that.

     04:46PM 13   Q.  Okay.  Now, just so I can be sure, you told us about your

     04:46PM 14   experience with the VAC.  I think you said you treated maybe

     04:46PM 15   800 or so patients with it.  But as I understand it, you have

     04:46PM 16   never treated a patient with the Versatile 1?

     04:46PM 17   A.  That's correct.

     04:46PM 18   Q.  Not a single time?

     04:46PM 19   A.  Not a single time.

     04:46PM 20   Q.  You have -- you've never done a clinical study of any kind

     04:46PM 21   regarding the Versatile 1?

     04:46PM 22   A.  That's correct.

     04:46PM 23   Q.  You've never done a clinical study of any kind comparing

     04:47PM 24   the Versatile 1 to the VAC?

     04:47PM 25   A.  That's correct.
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     04:47PM  1   Q.  You've never done a clinical study of any kind comparing

     04:47PM  2   the cost of the Versatile 1 to the VAC?

     04:47PM  3   A.  I have not.

     04:47PM  4   Q.  Okay.  So, while you have told the jury some wonderful

     04:47PM  5   things about the VAC, you cannot tell the jury anything about

     04:47PM  6   the Versatile 1 because you from your personal experience

     04:47PM  7   don't have any.  Fair?

     04:47PM  8   A.  Well, I don't totally agree with that.  I think that based

     04:47PM  9   on the advertising materials and the things that I have

     04:47PM 10   reviewed as someone skilled in the art I can tell a lot about

     04:47PM 11   the Versatile 1 but I do agree I've not had any personal

     04:47PM 12   experience treating patients with the Versatile 1.

     04:47PM 13   Q.  Thank you.  So, let me get back to my question which is

     04:47PM 14   for the jury to answer to themselves when they deliberate, to

     04:47PM 15   what extent was Dr. Orgill an advocate or not for KCI.  Now,

     04:47PM 16   we know some things, as I understand it, about you.  Number

     04:47PM 17   one, we know that you have spoken -- you have written papers

     04:47PM 18   about KCI products?

     04:48PM 19   A.  I have -- I have written papers about wound healing that

     04:48PM 20   refer to KCI products.

     04:48PM 21   Q.  You've given speeches that have talked about KCI products?

     04:48PM 22   A.  I -- again, I've given speeches that talk about wound

     04:48PM 23   healing which include KCI products.

     04:48PM 24   Q.  Your hospital has done or maybe you and your staff have

     04:48PM 25   done research projects that have been funded in part by KCI?
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     04:48PM  1   A.  We have done clinical research projects that have been

     04:48PM  2   funded in part by KCI.

     04:48PM  3   Q.  You have been consulted by KCI from time to time to help

     04:48PM  4   them suggest things to improve their products for which they

     04:48PM  5   pay you honorarium?

     04:48PM  6   A.  That's correct.

     04:48PM  7   Q.  And in this case I take it that somebody, whether you or

     04:48PM  8   Harvard or somebody is receiving an hourly rate for the time

     04:48PM  9   that you've spent doing this, aren't they?

     04:48PM 10   A.  That's correct.

     04:48PM 11   Q.  What is the hourly rate that somebody is receiving?

     04:48PM 12   A.  $500 an hour.

     04:48PM 13   Q.  Okay.  $500 an hour.  Now, I understand that you have a

     04:48PM 14   patent pending called Methods and Apparatus For Application of

     04:49PM 15   Micromechanical Forces to Tissues.  Is that true?

     04:49PM 16   A.  That's true.

     04:49PM 17   Q.  And in that -- in that patent pending, you cite

     04:49PM 18   specifically to vacuum assisted closure which we have learned

     04:49PM 19   is a trademark term for KCI.  Correct?

     04:49PM 20   A.  That's correct.

     04:49PM 21   Q.  And I think you cite to it a few times in there and my

     04:49PM 22   question is this:  Can you state to this jury under oath that

     04:49PM 23   you will never under any circumstances seek a license from KCI

     04:49PM 24   to pay you royalties for doing what this says if this patent

     04:49PM 25   gets granted?
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     04:49PM  1   A.  I -- that would -- you have to understand how it works in

     04:49PM  2   our institution that I'm not the one that gets the license.

     04:49PM  3   When we do research, if there's something novel, we are

     04:49PM  4   required by our institution to file a patent disclosure form

     04:49PM  5   and then the institution makes a decision about whether or not

     04:49PM  6   to -- that they will pursue that in terms of a patent

     04:50PM  7   application and any licensing, just like Wake Forest did,

     04:50PM  8   would be through the institution, not through me.

     04:50PM  9   Q.  For example, you have assigned -- you said you've got

     04:50PM 10   about five other patents and you've assigned some of them to

     04:50PM 11   MIT.  I've kind of gone through them quickly today?

     04:50PM 12   A.  Yes.

     04:50PM 13   Q.  Have you assigned others of them to Harvard?

     04:50PM 14   A.  I would have to look at them but I believe others are

     04:50PM 15   assigned to Brigham Womens Hospital.

     04:50PM 16   Q.  If this patent gets granted ultimately, it would be

     04:50PM 17   assigned to Brigham Womens Hospital as well?

     04:50PM 18   A.  Brigham Womens Hospital, yes.

     04:50PM 19   Q.  Therefore, can you tell this jury under oath -- Now, you

     04:50PM 20   understand that Dr. Argenta, Dr. Morykwas, and Wake Forest

     04:50PM 21   have made literally millions of dollars in royalties on this

     04:50PM 22   invention that you testified about, don't you?

     04:50PM 23   A.  Yes.

     04:50PM 24   Q.  My question is this:  Can you testify to this jury under

     04:50PM 25   oath today that neither you nor Brigham and Womens Hospital
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     04:50PM  1   will ever under any circumstances seek a license from KCI like

     04:50PM  2   the license that they have granted in this case to Wake

     04:50PM  3   Forest, Argenta, Morykwas, and there was another one to a

     04:51PM  4   Dr. Fleischmann that we heard about before.  Is that just

     04:51PM  5   something you would never even consider doing?

     04:51PM  6   A.  That would be up to our institution.  I can't answer for

     04:51PM  7   them.

     04:51PM  8   Q.  Okay.  Well, I notice you didn't answer for yourself.  Are

     04:51PM  9   you saying that -- that I -- Well, let me ask it this way

     04:51PM 10   because that's probably a good way to say that.  We've learned

     04:51PM 11   in this case I think that the royalties and they are like 7%,

     04:51PM 12   the royalties that get paid for Dr. Argenta's invention get

     04:51PM 13   paid to Wake Forest and then Wake Forest has a separate

     04:51PM 14   agreement with doctors Argenta and Morykwas so that they end

     04:51PM 15   up splitting it.  You understand how that works?

     04:51PM 16   A.  Yes.

     04:51PM 17   Q.  Okay.  So, what you're saying is, Gosh, I can't tell this

     04:51PM 18   jury today whether Brigham and Womens Hospital would ever seek

     04:51PM 19   a license agreement from KCI but I also can't say they can't.

     04:51PM 20   Isn't that right?

     04:51PM 21   A.  I can't predict what the hospital will do.

     04:51PM 22   Q.  You do understand, sir, I take it, that since this trial

     04:52PM 23   began, while they've been sitting in this courtroom,

     04:52PM 24   Dr. Argenta and Dr. Morykwas each have made over 1.3 million

     04:52PM 25   dollars in royalties sitting in this courtroom since this jury
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     04:52PM  1   was picked.  Do you understand how big a business this is?

     04:52PM  2   A.  I understand that it's a very big business and that it

     04:52PM  3   helps many of my patients.

     04:52PM  4   Q.  Now, -- Okay.  Covered -- covered that point that I needed

     04:52PM  5   to.  Now, I'd like to move on to another point, if I may,

     04:52PM  6   please.  You said a couple of times in your examination with

     04:52PM  7   Mr. Macon that you were -- when you first started using the

     04:52PM  8   VAC you were very cautious about it.  Somebody else at your

     04:52PM  9   institution was using it and you were cautious.  Do you recall

     04:52PM 10   that?

     04:52PM 11   A.  Yes.

     04:52PM 12   Q.  And then you said later on in your testimony, I noted it

     04:52PM 13   at 2:07 p.m. because I put it in quotes, you said, "We,"

     04:53PM 14   meaning plastic surgeons, I guess, "We tend to be skeptical

     04:53PM 15   about new therapies", close quote.  You said that at 2:07, and

     04:53PM 16   I agree with you on that.  I think what you're saying is that

     04:53PM 17   you and doctors generally tend to be skeptical about changing

     04:53PM 18   your way of doing things to go to something different,

     04:53PM 19   correct?

     04:53PM 20   A.  You wouldn't want me to be any other way, would you?

     04:53PM 21   Q.  No, sir, I wouldn't, and that's kind of the point for this

     04:53PM 22   jury, because one of the things that an expert witness for KCI

     04:53PM 23   has suggested is that doctors on the strength of just seeing

     04:53PM 24   an advertisement would change their way of doing things and

     04:53PM 25   switch from one product to another.  Now, I'm not asking you
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     04:53PM  1   to comment on that, but from your own personal experience,

     04:53PM  2   certainly you and your -- the group that you said "we", this

     04:53PM  3   group, "We tend to be very skeptical about new -- new

     04:53PM  4   therapies" and certainly you wouldn't change your way of

     04:53PM  5   treating patients safely based on the strength of a single

     04:54PM  6   advertisement, would you?

     04:54PM  7   A.  I would not.

     04:54PM  8   Q.  Of course not.  Now, are you aware that KCI has done

     04:54PM  9   studies in-house, marketing studies where they have concluded

     04:54PM 10   the very same thing that you just said?

     04:54PM 11   A.  I'm not aware of those studies, sir.

     04:54PM 12   Q.  Okay.  You said earlier that at our institution the VAC

     04:54PM 13   has become the most common treatment modality for complex

     04:54PM 14   wounds.  What are the other treatment modalities for complex

     04:54PM 15   wounds that are available today?

     04:54PM 16   A.  There are many complex wound modalities available today.

     04:54PM 17   We can start with the simple sort of tried-and-true which

     04:54PM 18   would be gauze things that are used for many wounds.  There

     04:54PM 19   are many gauze dressings that are used and then we can move on

     04:54PM 20   to advanced wound care products that have been referred to and

     04:55PM 21   I think other people have talked about these as moist wound

     04:55PM 22   healing products and these could be hydro gels, things that

     04:55PM 23   will keep the wound moist.  And then we move into advanced

     04:55PM 24   wound care products and that would be things like growth

     04:55PM 25   factors and there's a growth factor called Regranit which is a
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     04:55PM  1   completely derived growth factor which is available and shown

     04:55PM  2   to be effect in some diabetic foot wounds.  There's other

     04:55PM  3   methods such as artificial skin substitutes which can be

     04:55PM  4   available, and skin as we know has two layers, an epidermis

     04:55PM  5   and a dermis, and there are many products that are artificial

     04:55PM  6   skin in nature that can be used.  There are other modalities

     04:55PM  7   that can be used to heal wounds.  There are drugs in certain

     04:55PM  8   patients that can be used to help their metabolic status to

     04:55PM  9   help their wounds.  Hypobaric therapy I think you've heard a

     04:55PM 10   little bit about.

     04:55PM 11   Q.  Sure.

     04:55PM 12   A.  And so there's a whole range of things that we as

     04:56PM 13   clinicians can choose from.

     04:56PM 14   Q.  I believe in your deposition, I can dig it out later, but

     04:56PM 15   I think you said somewhere something like -- there are like

     04:56PM 16   1500 different things we can do to treat wounds?

     04:56PM 17   A.  Yes.

     04:56PM 18   Q.  So, the only point is that -- that if the jury is

     04:56PM 19   interested in asking themselves the question, Okay, what other

     04:56PM 20   treatment methods might there be, the answer is a whole bunch?

     04:56PM 21   A.  Yes.

     04:56PM 22   Q.  Okay.  Now, I want to understand a little bit about --

     04:56PM 23   about your own personal experience before you started using

     04:56PM 24   the VAC.  Were you -- Did you say you were not here for

     04:56PM 25   Dr. Chariker's testimony in the courtroom?
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     04:56PM  1   A.  I was not.

     04:56PM  2   Q.  Was not.  Okay.  Well, the jury has heard him and I don't

     04:56PM  3   want to go back over that but I want to ask you about you.

     04:56PM  4   For example, when Dr. Chariker published his paper, the

     04:56PM  5   Chariker-Jeter article --

     04:56PM  6   A.  Yes.

     04:56PM  7   Q.  -- in 1989?

     04:56PM  8   A.  Right.

     04:56PM  9   Q.  What were you doing at that time?  As I recall you got out

     04:56PM 10   of medical school in '85?

     04:56PM 11   A.  Right.  I'm roughly a contemporary of Dr. Chariker.  I

     04:57PM 12   would have been a general surgical resident when he was a

     04:57PM 13   general surgical resident.

     04:57PM 14   Q.  Now, at that time had you ever used negative pressure

     04:57PM 15   wound therapy on a wound?

     04:57PM 16   A.  No.  I'd used fistula drainage.  I'd used suction on

     04:57PM 17   wounds, but I had never used what I would consider negative

     04:57PM 18   pressure wound therapy.

     04:57PM 19   Q.  So, to the extent that the jury has heard from other

     04:57PM 20   people in this case that talked about what was being done by

     04:57PM 21   other people in America, say, in the 70s and the 80s and even

     04:57PM 22   up until the 90s, you, yourself, would not have had any

     04:57PM 23   experience using negative pressure wound therapy by that point

     04:57PM 24   in time.  Is that correct?

     04:57PM 25   A.  Can you define what you mean by that, please?
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     04:57PM  1   Q.  Well, I mean -- Let's talk about what you demonstrated as

     04:57PM  2   the Chariker-Jeter approach.

     04:58PM  3   A.  Right.

     04:58PM  4   Q.  Have you ever used that approach yourself before 1989?

     04:58PM  5   A.  Yes.

     04:58PM  6   Q.  Okay.  How had you used it?

     04:58PM  7   A.  We used it perhaps not to the sophistication that

     04:58PM  8   Dr. Chariker had but certainly when we had patients with

     04:58PM  9   abdominal fistulas we would use some sort of drape and suction

     04:58PM 10   to keep the fluid down.

     04:58PM 11   Q.  Some sort of drape and suction.  So, you're then conceding

     04:58PM 12   that it is correct to say that before the patent application

     04:58PM 13   was filed people --

     04:58PM 14            MR. McCLANAHAN:  May I come up here, Your Honor?

     04:58PM 15            THE COURT:  You may.

     04:58PM 16   BY MR. McCLANAHAN:

     04:58PM 17   Q.  People in your profession had used -- had used Jackson

     04:58PM 18   Pratt drains and rubber tubes and gauze and occlusive dressing

     04:58PM 19   on the outside and pumps to use on wounds.  You would agree

     04:58PM 20   with that, I take it?

     04:58PM 21   A.  I would, yes.

     04:58PM 22   Q.  Okay.  Does the Versatile 1, as you understand it,

     04:59PM 23   facilitate the healing of wounds?

     04:59PM 24   A.  The Versatile 1 pump by itself?

     04:59PM 25   Q.  No.  The Versatile 1 kit with the Chariker-Jeter kit that
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     04:59PM  1   BlueSky -- yes.

     04:59PM  2   A.  So, the BlueSky system?

     04:59PM  3   Q.  Yes.

     04:59PM  4   A.  My understanding is that it does.

     04:59PM  5   Q.  It does.  Okay.  And you have said that -- you have said

     04:59PM  6   that in connection with your opinion about patent infringement

     04:59PM  7   here?

     04:59PM  8   A.  Yes.

     04:59PM  9   Q.  Okay.  So, the jury will know then that from your

     04:59PM 10   standpoint the Versatile 1 does, in fact, facilitate the

     04:59PM 11   healing of wounds and, therefore -- you know, of course, that

     04:59PM 12   the FDA has approved it for that?

     04:59PM 13   A.  I think there are a couple of things that are not quite

     04:59PM 14   right in your statement.

     04:59PM 15   Q.  I'll withdraw it and start all over again.  So, you do

     04:59PM 16   agree that the Versatile 1 facilitates the healing of wounds.

     04:59PM 17   Did I get that much correct?

     04:59PM 18   A.  No.

     04:59PM 19   Q.  You don't agree that the Versatile 1 facilitates the

     04:59PM 20   healing of wounds?

     04:59PM 21   A.  No, I don't.

     04:59PM 22   Q.  So, just a second ago when you said you did you were

     05:00PM 23   mistaken and now you want to say, no, you didn't.

     05:00PM 24   A.  No, because you didn't listen to what I said.

     05:00PM 25   Q.  Well, let me ask it this way:  Does the Versatile 1
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     05:00PM  1   facilitate -- Does the Versatile 1 with the Chariker-Jeter

     05:00PM  2   kit -- thank you -- is that maybe what you're saying --

     05:00PM  3   A.  I'm sorry.  I may have confused you.  I -- I said the

     05:00PM  4   BlueSky system.

     05:00PM  5   Q.  Let me ask my question that way.  Does the BlueSky system,

     05:00PM  6   meaning the Versatile 1 and the Chariker-Jeter kit, facilitate

     05:00PM  7   the healing of wound?

     05:00PM  8   A.  I believe so.

     05:00PM  9   Q.  Thank you.  Therefore, if someone were to say, oh, no, it

     05:00PM 10   doesn't.  No, it doesn't, to say that it does is false would

     05:00PM 11   not be true because in your opinion it does facilitate the

     05:00PM 12   healing of wounds?

     05:00PM 13   A.  Yes.

     05:00PM 14   Q.  True?  Okay.  Now, you said to Mr. Macon earlier that the

     05:00PM 15   Davydov article does not talk about intermittent.  Do you

     05:00PM 16   remember saying that?

     05:00PM 17   A.  I do.

     05:00PM 18            MR. McCLANAHAN:  Stacey, would you, please, put up

     05:01PM 19   defendant 292 which is the Davydov article.  Page 4.  And blow

     05:01PM 20   up this little part right up here.

     05:01PM 21   BY MR. McCLANAHAN:

     05:01PM 22   Q.  Dr. Davydov talking about what he does here.  On the

     05:01PM 23   following days, vacuum therapy sessions were carried out twice

     05:01PM 24   a day 2.5 to 3 hours each.  Now, that is not continuous

     05:01PM 25   suction all day long, is it?
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     05:01PM  1   A.  I --

     05:01PM  2   Q.  Twice a day, two and-a-half hours each time is not running

     05:01PM  3   it all day, is it?

     05:01PM  4   A.  It is not continuous suction all day but it's not

     05:01PM  5   intermittent, either.

     05:01PM  6   Q.  Well, does the patent somehow define that word

     05:01PM  7   "intermittent" as in terms of how long on and how long off?

     05:02PM  8   A.  My understanding from the patent is that the appliance

     05:02PM  9   needs to stay on.  My understanding from Davydov is that this

             10   is put on for two or three hours, the patient does whatever,

             11   and then it comes off.

             12   Q.  Okay.  I won't debate it with you now.  You do agree with

             13   me, don't you, Davydov is saying whatever it is his system is,

             14   you put it on twice a day for two and-a-half hours each time

             15   and then you turn it off?

             16   A.  I agree with that.

             17   Q.  Okay.  Thank you.

             18   Q.  I also notice something in his article I wanted to ask you

             19   about.

             20            MR. McCLANAHAN:  Can we go to page 6, Stacey, the

             21   very bottom of the page.  This is number the right here is

             22   what I want to ask you about.

             23   BY MR. McCLANAHAN:

             24   Q.  Tell me if I read this right.  Davydov concluded in this

             25   paper written before the patent was filed.  Okay?  The use of

                                                        Orgin - Cross (McClanahan)

                                                                        Page 4389

              1   VAC /SAOUPL therapy substantially shortens wound healing

              2   times.  Did he say that?

              3   A.  That's what it says there, yes.

              4   Q.  As compared with the traditional incision and drainage

              5   method leads to rapid detoxification of the body, arrests

              6   purit-like complications, normalizes immune processes and

              7   significantly shortens wound healing times.  So, whatever it

              8   is he is talking about in this article, we know that he

              9   concludes that vacuum therapy, whatever that is, significantly

             10   shortens wound healing, not wound drainage.  That's what he

             11   says, right?

             12   A.  That's what he says.

             13   Q.  Thank you.  Now, I want to talk a little bit about this

             14   demonstration that you did of the Chariker -- Dr. Chariker's

             15   process.  Now, first of all, just so we're clear, you were not

             16   here in the courtroom to watch Dr. Chariker do it himself,

             17   were you?

             18   A.  No, I was not.

             19   Q.  And you understand that what you're purporting to do is

             20   tell the jury what he meant in his article rather than what he

             21   may have told the jury himself he meant.  Is that what you're

             22   doing here?

             23   A.  What I'm trying to tell the jury is I'm reading the

             24   Chariker-Jeter body of literature which I reviewed in the

             25   clinical case they present it.  That was my best
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              1   understanding.

              2   Q.  Well, there was an interesting thing --

              3            MR. McCLANAHAN:  May I approach, Your Honor?

              4            THE COURT:  You may.

              5   BY MR. McCLANAHAN:

              6   Q.  There were some interesting things about maybe some of the

              7   differences in what -- in what you showed and what the jury

              8   has seen from Dr. Chariker and others that I just want to ask

              9   about.  First of all, I noticed that this dummy that you used

             10   is pretty much as hard as a rock, isn't it?

             11   A.  I wouldn't say it's as hard as a rock, but it is harder

             12   than a normal abdomen.

             13   Q.  Yeah.  It -- I mean, I don't see any give at all in this

             14   thing.  It -- it hurts my knuckles to bang on it?

             15   A.  I think if you did that to a rock it would hurt a little

             16   more.

             17   Q.  Now, I'm -- I'm not sure.  You might want to try that out.

             18   However, you understand, of course, that my skin -- my skin is

             19   quite different from this dummy?

             20   A.  I do.  This is a model and as I mentioned to the jury

             21   there are -- it's not perfect.

             22   Q.  As -- on the other hand, this -- this other dummy, I think

             23   it's referred to as Mr. Dummy or maybe -- Mr. Manikin, it

             24   has -- it is much more pliable, more like skin than this one

             25   that you used.  Would you agree with that just by looking at
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              1   it?

              2   A.  I think the outer cover, if you were to measure the

              3   elasticity would be quite similar.  I think the difference is

              4   the plastic on dummy number two -- is that okay if I refer to

              5   it that way?

              6   Q.  As long as you are not talking about the lawyers, that's

              7   fine.

              8   A.  No, of course I wouldn't do that.  Dummy number two I -- I

              9   believe if you were to look, the plastic may be thicker on

             10   dummy number two than dummy number one.

             11   Q.  Now, another thing that we have seen from other people is

             12   that Chariker taught to fill the dead space with gauze.  Do

             13   you see how the whole space is filled here?

             14   A.  Yes.

             15   Q.  The demonstration you did with the other dummy, while you

             16   put -- while you put -- I don't want to spill it on Judge

             17   Furgeson.

             18   A.  You definitely don't want to spill that.

             19   Q.  No, I don't.  Because we know what it's supposed to be.

             20            MR. MACON:  What do you mean it's supposed to be?

             21            THE COURT:  Let's continue on.  You're doing very --

             22   you're doing just fine, Mr. McClanahan.  And we'll ask

             23   Mr. Macon to keep his comments to himself.

             24            MR. McCLANAHAN:  It's supposed to be what we call

             25   bowel contents, isn't it?  We all know what that is, don't we?
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              1   Okay.  Now, my point is you did not fill this entire space

              2   chock full of gauze.  You did put some gauze in it and we saw

              3   that.  But I mean this is not full of gauze.  It's not full to

              4   the top of the wound and overflowing the top of the wound, is

              5   it?

              6   A.  Well, I put in the amount of gauze that I -- that I --

              7   that I felt based on what I've seen in the papers.  Now, I

              8   could argue I could have put in a few more gauze.  I think

              9   materially it doesn't make that big of a difference.

             10            MR. McCLANAHAN:  Your Honor, may I bring this to the

             11   jury so they can stand up and just look into it?

             12            THE COURT:  What --

             13            MR. McCLANAHAN:  I would like them to see the amount

             14   of gauze that's in the dead space.

             15            THE COURT:  Well, I --

             16            MR. MACON:  We have a problem, Your Honor.  This tube

             17   is going to come undone I'm afraid and we'll have a mess.

             18            MR. McCLANAHAN:  Okay.  That's okay.

             19            THE COURT:  Well, you can --

             20            MR. McCLANAHAN:  I'll just --

             21            THE COURT:  You can lean it -- Can you incline it

             22   just a little bit to see?  Just barely.  Okay.  That's --

             23            MR. McCLANAHAN:  May I ask if they can see this?

             24            THE COURT:  You can stand if you want to see it

             25   better, ladies and gentlemen, if it will help or can everybody
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              1   see it okay?

              2            MR. McCLANAHAN:  Okay.  Thank you.

              3            THE COURT:  Okay.  Everybody can see it.

     05:09PM  4       (Interruption for Court Reporter.)

     05:09PM  5            THE COURT:  Thank you so much, ladies and gentlemen.

     05:13PM  6   Dr. Orgill, if you will take your place.  And, Mr. McClanahan,

     05:13PM  7   thank you for your patience.

     05:13PM  8            MR. McCLANAHAN:  Yes, sir.

     05:13PM  9            THE COURT:  We're ready to proceed.

     05:13PM 10            MR. McCLANAHAN:  Thank you, Your Honor.

     05:13PM 11   BY MR. McCLANAHAN:

     05:13PM 12   Q.  Dr. Orgill, does your practice, your -- your doctor

     05:13PM 13   practice, ever rent VACs to patients?

     05:13PM 14   A.  My personal practice?

     05:13PM 15   Q.  Yeah.

     05:13PM 16   A.  No.

     05:13PM 17   Q.  And -- Does your hospital?

     05:13PM 18   A.  I don't believe so.

     05:13PM 19   Q.  Okay.  Now, something else about this demonstration that I

     05:13PM 20   noted.  I noted that you called upon Dr. Morykwas to be your

     05:13PM 21   assistant.  Do you recall?

     05:13PM 22   A.  He was an excellent assistant.

     05:13PM 23   Q.  Yes.  He was really excellent.  As I -- as I recall, the

     05:14PM 24   thing was here, you were standing here and he was standing

     05:14PM 25   right here.  Correct?
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     05:14PM  1   A.  Yes.

     05:14PM  2   Q.  And I notice that when you were doing the tv with the jury

     05:14PM  3   when the gauze was white there started to be a little bit of

     05:14PM  4   what you call fistula drainage occurring.  You said to the

     05:14PM  5   jury now you can see the fistula draining.  Right?

     05:14PM  6   A.  Yes.

     05:14PM  7   Q.  And I was watching Dr. Morykwas over here and he had this

     05:14PM  8   brown bag of excrement juice in his hand and he was -- he was

     05:14PM  9   doing something to gently release some of it so that the

     05:14PM 10   fistula would drain.  Do you recall that?

     05:14PM 11   A.  I do.

     05:14PM 12   Q.  And then a few minutes later, because I was sitting right

     05:14PM 13   in that chair where Mr. Alonzo is, when you turned on the pump

     05:14PM 14   and you told the jury, "Now, watch this carefully," you turned

     05:14PM 15   on the bump, Dr. Morykwas holding this brown bag then started

     05:14PM 16   squeezing with both of things hands for all of he was worth.

     05:14PM 17   Did you notice that?

     05:15PM 18   A.  I did not notice that.

     05:15PM 19   Q.  Did you and Dr. Morykwas rehearse this before you put it

     05:15PM 20   on for the jury?

     05:15PM 21   A.  We didn't really rehearse that part.  We rehearsed to make

     05:15PM 22   sure the Tegaderm we could get a seal, but this was really the

     05:15PM 23   first time we used that nice brown fluid.

     05:15PM 24   Q.  Now, you understand I take it that in the life of a

     05:15PM 25   fistula, whatever kind of drainage is going on, you showed
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     05:15PM  1   that little tunnel connecting into the intestine, you remember

     05:15PM  2   you added that piece brown of sausage looking thing to

     05:15PM  3   Dr. Hopf's drawing?

     05:15PM  4   A.  It was actually green in the drawing.

     05:15PM  5   Q.  Oh, green.  It looked brown on my screen.  Whatever it

     05:15PM  6   was, the intestine part.

     05:15PM  7   A.  Right.

     05:15PM  8   Q.  And you were suggesting to the jury that the fistula

     05:15PM  9   extends into it, and my question is, the rate of drainage,

     05:15PM 10   whatever is it from that fistula, is going to be pretty much

     05:15PM 11   constant during the drainage period.  It's not going to all of

     05:15PM 12   a sudden change from drip, drip, drip, to really hard

     05:15PM 13   squeezing, is it?

     05:15PM 14   A.  This was a model just to show how the Chariker-Jeter

     05:15PM 15   device, as I understand it, has the ability to take out fluid

     05:16PM 16   from a fistula.

     05:16PM 17   Q.  And that's what I want to talk about again and you just

     05:16PM 18   said it again, as I understand it.  You're not Dr. Chariker.

     05:16PM 19   You didn't invent it.  You didn't demonstrate it to the jury.

     05:16PM 20   You're saying I read the article.  This is how I understand it

     05:16PM 21   and that's the demonstration you put on.  Fair?

     05:16PM 22   A.  But I also mentioned that I have treated fistulas in the

     05:16PM 23   past similar to what Dr. Chariker has done, perhaps not in

     05:16PM 24   exactly the same way, so I do have some personal experience in

     05:16PM 25   this area.
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     05:16PM  1   Q.  Now, we've also talked some about the -- on your -- on

     05:16PM  2   your -- your infringement analysis, you said -- you said every

     05:16PM  3   BlueSky kit contains the Opsite cover so everyone infringes.

     05:16PM  4   Do you recall talking about that?

     05:16PM  5   A.  I believe that's not quite accurate.  They -- they have

     05:16PM  6   one of either the plain -- every kit that I looked at, which

     05:16PM  7   would be the Wooding-Scott or Chariker-Jeter kits had either

     05:16PM  8   the Opsite Plexigrid or the Opsite -- regular Opsite, the ones

     05:17PM  9   I looked at.

     05:17PM 10   Q.  So, you understand, of course, that KCI is the plaintiff

     05:17PM 11   in this case has the burden of proving infringement?

     05:17PM 12   A.  I do.

     05:17PM 13   Q.  And you understand that unless KCI can demonstrate to the

     05:17PM 14   jury by proof that each and every element of the claim is met

     05:17PM 15   by whatever it is BlueSky is doing, they haven't met their

     05:17PM 16   burden of proving infringement.  You understand that's the

     05:17PM 17   law.

     05:17PM 18   A.  I'm not a patent lawyer.

     05:17PM 19   Q.  Did you not read Judge Furgeson's instructions?

     05:17PM 20   A.  I did.

     05:17PM 21   Q.  Do you recall he talked about that in his instructions?

     05:17PM 22   A.  He told the jury what to do on both validity and

     05:17PM 23   infringement.

     05:17PM 24   Q.  Now, you have told the jury that you believe the water

     05:17PM 25   vapor transmission rate, whatever that is, and I think you
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     05:17PM  1   said it has to be -- you had a number.  What was the number

     05:17PM  2   you gave us?

     05:17PM  3   A.  836.

     05:17PM  4   Q.  836.  You said, well, that has been met because not me but

     05:18PM  5   some other folks, some laboratory called Mocon has done some

     05:18PM  6   testing on this.  Right?

     05:18PM  7   A.  That's correct.

     05:18PM  8   Q.  And the thing that Mocon would do to test it is they would

     05:18PM  9   follow the -- the ASTM which is the Association For Standard

     05:18PM 10   Testing Methods, something like that.  It's a standards body,

     05:18PM 11   right?

     05:18PM 12   A.  No.  It's the American Society for Testing Materials.

     05:18PM 13   Q.  Thank you.  The American Society for Testing Materials.

     05:18PM 14   They would follow that test for the standard water vapor

     05:18PM 15   transmission rate?

     05:18PM 16   A.  Yes.

     05:18PM 17   Q.  Okay.  And we happen to have that here.  I want to ask you

     05:18PM 18   a few questions about it -- about this particular test.

     05:18PM 19   Stacey, let's put up defendant 184.

     05:18PM 20            MR. MACON:  Can we give him a copy of this?

     05:18PM 21            MR. McCLANAHAN:  Please, sir.  I've got another one

     05:18PM 22   for you.

     05:18PM 23       (Handed to witness.

     05:19PM 24            THE WITNESS:  Thank you.

     05:19PM 25            MR. MACON:  Thank you.
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     05:19PM  1            MR. McCLANAHAN:  Thank you very much.  Now, let's

     05:19PM  2   look at this a second, Stacey.  First of all, let's blow up

     05:19PM  3   the top part of it and show the jury --

     05:19PM  4   BY MR. McCLANAHAN:

     05:19PM  5   Q.  Now, you said that ASTM, that stands for what?

     05:19PM  6   A.  I believe it's American Society for Testing Materials.

     05:19PM  7   Q.  So, that would be the standards organization that the

     05:19PM  8   scientific community in America kind of agrees that when

     05:19PM  9   you're going to do a test this is the definition of what

     05:19PM 10   you've got to do?

     05:19PM 11   A.  That's correct.

     05:19PM 12   Q.  Okay.  Now, and this test is called Standard Test Methods

     05:19PM 13   For Water Vapor Transmission of Materials.  Correct?

     05:19PM 14   A.  There are several tests and I don't remember -- there --

     05:19PM 15   if this is specifically the one they used, but I assume you've

     05:19PM 16   checked it.

     05:19PM 17            MR. McCLANAHAN:  Let's go down to 3.2, Stacey, on

     05:19PM 18   this page.  Right there.

             19   BY MR. McCLANAHAN:

     05:20PM 20   Q.  They define water vapor transmission rate.  Now, that's

     05:20PM 21   what you said you're talking about -- WVTR.  Water vapor

     05:20PM 22   transmission rate.  Correct?

     05:20PM 23   A.  Correct.

     05:20PM 24   Q.  They define that as the steady water vapor flow in unit

     05:20PM 25   time through unit area of a body normal to specific parallel
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     05:20PM  1   surfaces under specific conditions of temperature and humidity

     05:20PM  2   at each surface.  Do you see that?

     05:20PM  3   A.  I do.

     05:20PM  4   Q.  Now, that sounds like WVTR to you, doesn't it?

     05:20PM  5   A.  It does.

     05:20PM  6   Q.  Okay.  Good --

     05:20PM  7            MR. McCLANAHAN:  Go, Stacey, please, to the second

     05:20PM  8   page of this exhibit and blow up paragraph 5.

              9   BY MR. McCLANAHAN:

     05:20PM 10   Q.  And this talks about the purpose of the test, but here's

     05:20PM 11   the sentence I want to focus on right here in the middle.  A

     05:20PM 12   permanence value obtained under one set of test conditions may

     05:21PM 13   not indicate the value under a different set of conditions.

     05:21PM 14   Is that true?

     05:21PM 15   A.  That's true.

     05:21PM 16   Q.  Now, the first point is, you understand that this Mocon

     05:21PM 17   Laboratory is located where?

     05:21PM 18   A.  I don't remember exactly where they're located.

     05:21PM 19   Q.  Well, they're located in Denver, Colorado, aren't they?

     05:21PM 20   A.  We did have an exhibit with all that information on there.

     05:21PM 21   I don't know.

     05:21PM 22   Q.  Do you recall as the person testifying to the jury that

     05:21PM 23   this calculated WVTR causes this patent to be infringed for

     05:21PM 24   that factor, you don't know whether the test was done at a

     05:21PM 25   mile high attitude, at sea level or at some other place?
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     05:21PM  1   A.  If it were done in a mile high altitude, they would have

     05:21PM  2   corrected for that.

     05:21PM  3   Q.  But you don't even know if they did it at a mile high

     05:21PM  4   altitude or not, do you?

     05:21PM  5   A.  I would have to look and look at the test to remind me of

     05:21PM  6   the address of the company.

     05:21PM  7   Q.  Well, let me ask you this:  The thing that they tested was

     05:22PM  8   Opsite?

     05:22PM  9   A.  They tested three types of -- three different brands of

     05:22PM 10   Opsite.

     05:22PM 11   Q.  And did they test -- they just tested the piece of

     05:22PM 12   material, didn't they?

     05:22PM 13   A.  The -- they tested the Opsite after the vacuum was off is

     05:22PM 14   my understanding.

     05:22PM 15   Q.  Did they test the Opsite after it had been placed on a

     05:22PM 16   wound and it was under pressure?

     05:22PM 17   A.  No.  They didn't.

     05:22PM 18   Q.  Therefore, if pressure has anything to do and I think -- I

     05:22PM 19   think this just said a given value may not be the value under

     05:22PM 20   a different set of conditions if pressure has something to do

     05:22PM 21   with it then they would have tested it as you understand it

     05:22PM 22   not under pressure, not under the way it's used when it's

     05:22PM 23   working in the BlueSky kit.  Is that a correct statement?

     05:23PM 24   A.  It is a correct statement but you have to understand that

     05:23PM 25   in the pressure where they applied suction to that that would
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     05:23PM  1   actually reduce the water transmission rate because that would

     05:23PM  2   decrease the pressure head across the membrane.

     05:23PM  3            MR. McCLANAHAN:  Stacey, let's go to page 8, please.

     05:23PM  4   Give me the -- this apendixes thing at the bottom, please,

     05:23PM  5   ma'am.

     05:23PM  6   BY MR. McCLANAHAN:

     05:23PM  7   Q.  This says standard --

     05:23PM  8            MR. McCLANAHAN:  Bob, my battery is dead.  Would you

     05:23PM  9   look in the front pocket of that little black bag, the very

     05:23PM 10   front one.  There's another one of these pointers, please.

     05:23PM 11   Yeah.  It's a black pencil, if you would.  Thank you.  I've

     05:23PM 12   got a spare, Your Honor.

     05:23PM 13            THE COURT:  Yes.  That's good work.

     05:23PM 14            MR. McCLANAHAN:  Thank you, sir.

     05:23PM 15   BY MR. McCLANAHAN:

     05:23PM 16   Q.  The standard test conditions.  This thing has six

     05:24PM 17   different procedures to run the test, doesn't it?

     05:24PM 18   A.  It does.

     05:24PM 19   Q.  I mean, it can run it at the desiccant method at a certain

     05:24PM 20   temperature, the water method at a certain temperature, the

     05:24PM 21   inverted water method at a certain temperature, the desiccant

     05:24PM 22   temperature at a higher temperature, the water method as a

     05:24PM 23   higher temperature, the desiccant method at an even higher

     05:24PM 24   temperature and you understand is that each time it's run

     05:24PM 25   under one of these different procedures it would give a
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     05:24PM  1   different result, wouldn't it?

     05:24PM  2   A.  That's correct.

     05:24PM  3   Q.  Now, when you did the demonstration earlier, you put not

     05:24PM  4   one sheet of Opsite, but two sheets of Opsite on the main

     05:24PM  5   wound, didn't you?

     05:24PM  6   A.  No, I didn't.

     05:24PM  7   Q.  I'm sorry.  You're right.  You used Tegaderm.

     05:25PM  8   A.  I used three sheets.

     05:25PM  9   Q.  I'm coming to that.  Well, let's do it that way.  I was

     05:25PM 10   going to say two big ones on the main wound and a little one

     05:25PM 11   where the tube was but three sheets makes the point even

     05:25PM 12   better.  You put three sheets onto this wound to make your

     05:25PM 13   demonstration, didn't you?

     05:25PM 14   A.  That's correct.

     05:25PM 15   Q.  And when the jury saw Dr. Jeter do the demonstration

     05:25PM 16   here -- Dr. Hopf do the demonstration over here, I believe

     05:25PM 17   that she used four sheets.  Were you here when she did that

     05:25PM 18   demonstration?

     05:25PM 19   A.  I'm glad I was able to conserve.

     05:25PM 20   Q.  Thank you.  And that's really my point.  If the water

     05:25PM 21   vapor transmission rate is a certain number for one sheet,

     05:25PM 22   when you add another sheet on top of it and another sheet on

     05:25PM 23   top of that and another sheet on top of that, the water

     05:25PM 24   transmission vapor rate is going to change, isn't it?

     05:26PM 25   A.  It will.
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     05:26PM  1   Q.  So that, for example, if the water vapor -- and just so

     05:26PM  2   the jury will know, maybe we ought to talk about this water

     05:26PM  3   vapor transmission rate.  Fluids.  We've got two kinds of

     05:26PM  4   fluids.  Liquids and gases, right?

     05:26PM  5   A.  Correct.

     05:26PM  6   Q.  The liquid is like water.  Right?

     05:26PM  7   A.  That's one type of fluid.

     05:26PM  8   Q.  And the vapor is like water vapor.  That is the stuff that

     05:26PM  9   evaporates off when water boils.

     05:26PM 10   A.  Correct.

     05:26PM 11   Q.  Now, what this water vapor transmission rate apparently is

     05:26PM 12   saying is that although this Opsite will hold the water in,

     05:26PM 13   the water vapor can get out at a certain rate.

     05:26PM 14   A.  A small amount of water vapor can come out.  Correct.

     05:26PM 15   Q.  And, therefore, if the rate is one speed for one layer for

     05:26PM 16   one layer of Opsite, whatever that speed is, when you put two

     05:27PM 17   layers of Opsite, it's going to be slower.  Three layers it's

     05:27PM 18   going to be even slower.  Four layers even slower.  Right?

     05:27PM 19   A.  Well --

     05:27PM 20   Q.  Is that right?

     05:27PM 21   A.  I don't think it's completely right, no.

     05:27PM 22   Q.  So, you don't agree with me that by stacking Opsite on

     05:27PM 23   Opsite on Opsite it changes the water vapor transmission rate?

     05:27PM 24   You don't agree with me on that?

     05:27PM 25   A.  I think you're changing the question on me.
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     05:27PM  1   Q.  My question is right now will you agree with me that when

     05:27PM  2   you stack sheet upon sheet upon sheet it changes the water

     05:27PM  3   vapor transmission rate of the three sheets together?

     05:27PM  4   A.  It depends on how you stack them.

     05:27PM  5   Q.  Now, insofar as the allegation is concerned that the way

     05:27PM  6   the BlueSky kits are used matches that magic water

     05:27PM  7   transmission vapor rate, whatever it is, you have not done any

     05:27PM  8   study yourself to talk to the actual users of it to see in

     05:28PM  9   their use how many layers of Opsite they use, do you?  You

     05:28PM 10   don't know that?

     05:28PM 11   A.  I don't know that but I suspect, since this is marketed as

     05:28PM 12   a negative pressure wound therapy, that they use it much like

     05:28PM 13   the VAC and --

     05:28PM 14   Q.  And, see, that's -- that's part of what I --

     05:28PM 15            MR. MACON:  Excuse me, Your Honor.  I believe he

     05:28PM 16   interrupted him.

     05:28PM 17            MR. McCLANAHAN:  I didn't mean to.  Go ahead.  Are

     05:28PM 18   you finished?

     05:28PM 19            THE WITNESS:  I'm not.

     05:28PM 20            THE COURT:  Okay.  You may finish, sir.

     05:28PM 21            THE WITNESS:  Thank you.

     05:28PM 22   A.  So, many people that have used the Versatile 1, and I

     05:28PM 23   agree I'm not one of them, I've also used the VAC, and as you

     05:28PM 24   see the way I put it on I did overlap it and only in very

     05:28PM 25   small areas so most of that, if you were to go up and look at
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     05:28PM  1   that, would be one layer effect and there's a small layer

     05:28PM  2   where there would be two layers effect.

     05:28PM  3   Q.  And my point is this:  If the jury is concerned about,

     05:28PM  4   well, what proof has KCI brought us about how people in the

     05:28PM  5   field actually do it, I mean, have they -- have they done a

     05:29PM  6   study to tell us how many people used exactly one sheet, how

     05:29PM  7   many people overlap with two sheets, how many people may have

     05:29PM  8   overlapped with three like you did, how many people may have

     05:29PM  9   overlapped with four like Dr. Hopf did, you just have not seen

     05:29PM 10   any evidence in these materials top side or bottom about how

     05:29PM 11   the actual users in the field are doing it today, have you?

     05:29PM 12   A.  I -- I think that that oversimplifies it because users

     05:29PM 13   that are skilled in the art, in your language, use these

     05:29PM 14   materials in similar ways and we as physicians and nurses --

     05:29PM 15   I'll bet the jury saw Dr. Hopf, myself, and Dr. Chariker use

     05:29PM 16   fairly similar techniques when we put this on.

     05:29PM 17   Q.  Instead of saying no, do you think that long answer

     05:29PM 18   indicates that you might be more of an advocate for KCI here?

     05:29PM 19   A.  Did I say that?

     05:29PM 20   Q.  I'm asking you.  You didn't -- when I asked you did you

     05:29PM 21   see any evidence --

     05:29PM 22            MR. MACON:  Your Honor.  Your Honor --

     05:30PM 23            MR. McCLANAHAN:  I'll withdraw it.  Let's move on.

     05:30PM 24            THE COURT:  It's withdrawn.

     05:30PM 25            MR. McCLANAHAN:  Let's move on.
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     05:30PM  1   BY MR. McCLANAHAN:

     05:30PM  2   Q.  Now, another thing that I wanted to ask you about is you

     05:30PM  3   said, and one of your slides talked about this.

     05:30PM  4            MR. McCLANAHAN:  Stacey, would you, please, put up --

     05:30PM  5   it's your slide number 18.  It was number 87 that Mr. Macon

     05:30PM  6   used.  It's the one that talks about screen names.  Thank you.

     05:30PM  7   BY MR. McCLANAHAN:

     05:30PM  8   Q.  You remember when you put -- you said -- you said, okay,

     05:30PM  9   ladies and gentlemen, I'm telling you as an expert witness

     05:30PM 10   here that I'm saying these patent claims are infringed by

     05:30PM 11   BlueSky because these requirements were met.  Do you remember

     05:31PM 12   talking about that?

     05:31PM 13   A.  I do.

     05:31PM 14   Q.  And you said one of the requirements, and this is your

     05:31PM 15   slide -- one of the requirements you said a screen means is a

     05:31PM 16   flat, porous and semi-rigid thing.  Right?  Do you see that?

     05:31PM 17   A.  That's relevant to claims 3 and 56.

     05:31PM 18   Q.  And then you said Aquaphor meets that requirement, didn't

     05:31PM 19   you?

     05:31PM 20   A.  I did.

     05:31PM 21   Q.  Because you know that BlueSky uses Aquaphor in their kits?

     05:31PM 22   A.  I do.

     05:31PM 23   Q.  And so what you're telling us is that in your opinion this

     05:31PM 24   is a semi-rigid thing?

     05:31PM 25   A.  That's correct.
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     05:31PM  1   Q.  That's what you're saying?

     05:31PM  2   A.  Yes.  Flat, porous, and semi-rigid.

     05:31PM  3   Q.  Well, I'm not arguing with the flat part.  It does look

     05:31PM  4   flat to me, but you realize reasonable minds might differ with

     05:31PM  5   the jury as to whether this is semi-rigid or not?

     05:31PM  6   A.  That's my opinion.

     05:32PM  7   Q.  When you open a window with a screen in place -- you've

     05:32PM  8   done that before, I take it?

     05:32PM  9   A.  I have.

     05:32PM 10   Q.  Now, you all -- up in Boston I'm sure there are houses

     05:32PM 11   that don't have air-conditioning that still have screen --

     05:32PM 12   screen windows?

     05:32PM 13   A.  There are.

     05:32PM 14   Q.  And you open a window and there's a screen in place, the

     05:32PM 15   idea is that it lets some air in, doesn't it?

     05:32PM 16   A.  For a window screen, yes.

     05:32PM 17   Q.  And if you put a small fan in, more air comes in?

     05:32PM 18   A.  For a window screen, that's correct.

     05:32PM 19   Q.  And if you put a great big fan in, a lot of air comes in?

     05:33PM 20   A.  More air would come in, yes.

     05:33PM 21   Q.  Now, if you hook up this membrane to a big fan like the

     05:33PM 22   Versatile 1, more air would come through it, right?  You said

     05:33PM 23   it's a screen means.

     05:33PM 24   A.  Okay.  You've just switched from a window to a wound and

     05:33PM 25   you haven't told me all the conditions so I'm not quite
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     05:33PM  1   following where you're coming from.

     05:33PM  2   Q.  I'm saying if you hook up a fan to this thing like -- like

     05:33PM  3   a window screen, like a front porch screen, like a back porch

     05:33PM  4   screen, if you hook up a fan or a suction pump to this, the

     05:33PM  5   higher the fan, the higher the suction, the more air that's

     05:33PM  6   going to move through it.

     05:33PM  7   A.  Can I clarify your question of that?

     05:33PM  8   Q.  Sure.

     05:33PM  9   A.  Just so I understand, what you would do is take out the

     05:33PM 10   screen in your window, call the Aquaphor people, have them

     05:33PM 11   make a great big screen and replace it with Aquaphor?

     05:33PM 12   Q.  Of course that's not what I'm saying.  What I'm saying is

     05:34PM 13   that if you take this thing and you put it up to one of these

     05:34PM 14   suction pumps and you turn the pressure dial instead of 10 to

     05:34PM 15   20 up to 140, 160, 180, you're going to move more air through

     05:34PM 16   this thing because the suction is higher, aren't you?

     05:34PM 17   A.  I still don't quite get your analogy.  Are you talking

     05:34PM 18   about a wound or are you talking about a window or are you

     05:34PM 19   talking about putting it on the end of the tube?  I don't

     05:34PM 20   understand.

     05:34PM 21   Q.  I'm obviously talking about what we're doing in this case.

     05:34PM 22   I'm not talking about a window in your house anymore.  We are

     05:34PM 23   talking about this.  This is -- I'm talking about this being

     05:34PM 24   used in the way that it's used in the BlueSky kit.  That's

     05:34PM 25   what I'm talking about.
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     05:34PM  1            Now, will you agree with me, sir, that if you

     05:34PM  2   increase the pressure, the vacuum, you're going to be moving

     05:34PM  3   more air through this thing?

     05:34PM  4   A.  Okay.  I guess what's really confusing to me is that

     05:34PM  5   when -- when this is used in wound healing that we move fluid

     05:34PM  6   through, not air, and that's where I'm having a problem.

     05:34PM  7   Q.  Now, what is the -- what is the moisture vapor

     05:35PM  8   transmission rate -- No, I'm going to withdraw that because

     05:35PM  9   I've already covered that.  I don't need to do it twice.

     05:35PM 10            MR. McCLANAHAN:  Let me go through a few notes here,

     05:35PM 11   Your Honor, and I may be --

     05:35PM 12            THE COURT:  Yes, sir.

     05:35PM 13            MR. McCLANAHAN:  -- getting there.  You know what,

     05:35PM 14   Your Honor, I don't think I'm going to stand up here and do

     05:35PM 15   that.  I think I'm just going to pass.  It's quicker on time.

     05:35PM 16            THE COURT:  Yes, sir.  Thank you very much.

             17            MR. McCLANAHAN:  You're welcome.

     05:35PM 18            THE COURT:  Why don't with try to go about thirty

     05:35PM 19   minutes or so.  Would you give me that, Mr. Partridge?

     05:36PM 20            MR. PARTRIDGE:  That's fine, Your Honor.  Give me a

     05:36PM 21   minute to set up here.

     05:36PM 22   BY MR. PARTRIDGE:

     05:36PM 23   Q.  Good afternoon, Dr. Orgill.

     05:36PM 24   A.  Good afternoon, Mr. Partridge.  Is that correct?

     05:36PM 25   Q.  Yes, it is.  It's nice to meet you.  And I would say, you
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     05:36PM  1   know, at the outset and I truly do mean this because I think

     05:36PM  2   all of the doctors, the good doctors who have testified here

     05:36PM  3   have certainly done people a great service with the things

     05:36PM  4   you've done with patients and the things you've shown us and

     05:37PM  5   described and I have great admiration and respect for your

     05:37PM  6   work.

     05:37PM  7   A.  Thank you.

     05:37PM  8   Q.  I am here today to primarily focus on some of the validity

     05:37PM  9   issues in this case and so my conversation will be about that.

     05:37PM 10   I'm not likely to get into any of the infringement issues, and

     05:37PM 11   I want to set the table a little bit just so we know kind of

     05:37PM 12   where we're going here.

     05:37PM 13            But I think before I do that it makes sense to follow

     05:37PM 14   up on a couple of things that Mr. McClanahan asked you about

     05:37PM 15   because it will make more sense I think to the jury if I do.

     05:37PM 16            Now, he asked you about some ongoing -- I think

     05:37PM 17   ongoing research that you or some research that you have done

     05:37PM 18   in the past for KCI.  Do you recall that?

     05:37PM 19   A.  Yes.

     05:37PM 20   Q.  And it's my understanding that at the present time there

     05:37PM 21   are additional research projects that are underway that you

     05:38PM 22   are researching with respect to open abdominal -- I always do

     05:38PM 23   that -- abdominal wounds, open chest wounds, pressure sores

     05:38PM 24   and the like?

     05:38PM 25   A.  We've actually -- just to be clear -- have completed the
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     05:38PM  1   patient part of that study and we're in sort of the

     05:38PM  2   evaluation, but those patients have been completed and

     05:38PM  3   those -- those studies are currently closed.

     05:38PM  4   Q.  And the -- so, the evaluation part is still ongoing?

     05:38PM  5   A.  Right.

     05:38PM  6   Q.  Is that correct?

     05:38PM  7   A.  Yes.

     05:38PM  8   Q.  And at this point do you have further expectations of

     05:38PM  9   doing work for KCI?  I mean, is that something your

     05:38PM 10   institution hopes will come down the road following this?

     05:38PM 11   A.  You know, KCI is a great company.  We've had a great

     05:38PM 12   relationship from them and -- but we have to just make -- I

     05:38PM 13   think both KCI and our institution have to make a decision

     05:38PM 14   does it make sense, do we have a common interest as we go

     05:38PM 15   forward.  So, it would be nice if we went forward, but we may

     05:39PM 16   decide not to.

     05:39PM 17   Q.  But you're hopeful that you will have conversations in

     05:39PM 18   which you can explore those further opportunities.  Is that

     05:39PM 19   fair?

     05:39PM 20   A.  Certainly they're a great company to work with.

     05:39PM 21   Q.  Okay.  And I think Mr. McClanahan asked you about

     05:39PM 22   honorarium in connection with some of the speeches that you

     05:39PM 23   have given or perhaps it was Mr. Macon, one or the two of them

     05:39PM 24   did.  Do you recall discussing that this afternoon?

     05:39PM 25   A.  Yes.
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     05:39PM  1   Q.  And I made -- I made a note and it was Mr. Macon's

     05:39PM  2   question as to what you said in response to his question about

     05:39PM  3   speeches that you give and you said, I don't have the full

     05:39PM  4   quote and, unfortunately, I can't pull up the transcript at

     05:39PM  5   this stage, but you said that you're always -- that you --

     05:39PM  6   that you speak at these things in order to, and this was the

     05:39PM  7   quote, promote better treatment.  Do you recall saying that?

     05:39PM  8   A.  I do.

     05:39PM  9   Q.  And so when you are giving talks about giving treatment

     05:40PM 10   and you talk about the VAC and the KCI products, part of what

     05:40PM 11   you're doing is promoting better treatment through the VAC

     05:40PM 12   because you think that there is better treatment through use

     05:40PM 13   of the VAC.  Is that right?

     05:40PM 14   A.  No, I don't.

     05:40PM 15   Q.  So, when you're giving a speech and you're talking about

     05:40PM 16   promoting better treatment, are you telling the jury that you

     05:40PM 17   don't promote the VAC as part of the speeches that you give

     05:40PM 18   when you're promoting better treatment at that time?

     05:40PM 19   A.  That's correct.  I promote better patient care and if I

     05:40PM 20   believe for a particular patient that the VAC is the best

     05:40PM 21   device, then I will use it.  The VAC also can be used

     05:40PM 22   incorrectly on patients and one of the things if you read

     05:40PM 23   through my articles you will find is that I am very careful in

     05:40PM 24   saying when you shouldn't use the VAC and when it shouldn't be

     05:40PM 25   used.  So, I think promotion sounds like I am sort of a sales
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     05:41PM  1   representative for them.  No, I'm an independent physician

     05:41PM  2   that works at the hospital and wants to promote the correct

     05:41PM  3   use of new technologies.

     05:41PM  4   Q.  Now, when you're giving these talks, you would agree that

     05:41PM  5   you do talk about the VAC at times in those speeches?

     05:41PM  6   A.  That's correct.

     05:41PM  7   Q.  Is that correct?  Okay.  Thank you.  You also mentioned in

     05:41PM  8   response this time I believe to a question Mr. McClanahan

     05:41PM  9   asked you that you have a patent application that is pending.

     05:41PM 10   Is that right?

     05:41PM 11   A.  That's correct.

     05:41PM 12   Q.  Now, that -- that patent application is one that is

     05:41PM 13   directed to these micromechanical forces that you described to

     05:41PM 14   the jury during the earlier part of your testimony this

     05:41PM 15   afternoon.  Is that right?

     05:41PM 16   A.  Correct.

     05:41PM 17   Q.  And, in fact, in that patent application, which is

     05:41PM 18   application 01-08-587 filed -- published on June 12th, 2003,

     05:42PM 19   just a couple of years ago, you have actually claimed a

     05:42PM 20   therapeutic device for promoting tissue growth that includes

     05:42PM 21   establishing a pressure differential and having some sort of a

     05:42PM 22   variable composition matrix that has a certain core size in

     05:42PM 23   order to carry out those micromechanical forces that you

     05:42PM 24   described in answer to a question Mr. Macon asked you.  Is

     05:42PM 25   that right?
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     05:42PM  1   A.  To be honest with you, I'm not that familiar with the

     05:42PM  2   patent application.

     05:42PM  3   Q.  Well, let talk about it at a higher level then.

     05:42PM  4   A.  All right.

     05:42PM  5   Q.  You do recognize you have this patent application pending?

     05:42PM  6   A.  Yes.

     05:42PM  7   Q.  And you do recognize this patent application contains

     05:42PM  8   claims that are -- that address this micromechanical force

     05:42PM  9   structure that you described?

     05:42PM 10   A.  Yes.

     05:42PM 11   Q.  And you talked about those micromechanical force

     05:42PM 12   structures in reference to Dr. Argenta's and Dr. Morykwas's

     05:43PM 13   invention because he's an inventor here as well.  Right?

     05:43PM 14   A.  Yes.

     05:43PM 15   Q.  With reference to their invention in VAC.  That's the way

     05:43PM 16   I heard that.  Do I have right it right so far?

     05:43PM 17   A.  That's basically correct.  We believe that the

     05:43PM 18   micromechanical forces are a very important element in healing

     05:43PM 19   wound and we believe that the Argenta and Morykwas invention

     05:43PM 20   is really the first time that these have been effectively used

     05:43PM 21   in wound healing.

     05:43PM 22   Q.  And by virtue of the fact that you're actually filing a

     05:43PM 23   patent application on this in -- somewhere about the year

     05:43PM 24   2002.  That's when you filed it, published in 2003, you think

     05:43PM 25   that you've done something different in this patent
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     05:43PM  1   application than what's described in the patents of

     05:43PM  2   Dr. Morykwas and Dr. Argenta.  Is that right?

     05:43PM  3   A.  Well, I --

     05:43PM  4   Q.  My question is, have you done something different?  Do you

     05:43PM  5   believe you've done something different in order to justify

     05:44PM  6   the filing of a patent application today?

     05:44PM  7   A.  I don't think that's a -- can I explain?

     05:44PM  8   Q.  Can you answer my question?  Do you believe you've done

     05:44PM  9   something different that justifies the filing of a patent

     05:44PM 10   application on the use of micromechanical forces for wound

     05:44PM 11   treatment when there's a pressure differential?  That's the

     05:44PM 12   question.

     05:44PM 13   A.  That's -- well, that's a complicated question because that

     05:44PM 14   needs to be answered by the -- by a couple of people other

     05:44PM 15   than me.  I -- when we do research, as I mentioned before,

     05:44PM 16   we're required to submit anything that we think may be novel

     05:44PM 17   to our office of technology.  They evaluate that and if they

     05:44PM 18   think it's novel, they will submit a patent application.

     05:44PM 19   Obviously, at that point it's not a patent yet, it needs to be

     05:44PM 20   evaluated by the Patent Office to get a patent, so we don't

     05:44PM 21   have a patent yet on those.

     05:44PM 22   Q.  Well, you've filed the application and you know, given

     05:44PM 23   that you have I think five or six patents issued thus far?

     05:45PM 24   A.  Right.

     05:45PM 25   Q.  That you signed a declaration in which you swore that you
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     05:45PM  1   believe that you and the others who filed that application

     05:45PM  2   considered yourselves to be the original and joint inventors

     05:45PM  3   of the subject matter that was claimed in that application.

     05:45PM  4   You did that?

     05:45PM  5   A.  Yes.  That's right.  But, again, whether or not it's

     05:45PM  6   patentable is up to the Patent Office.

     05:45PM  7   Q.  I'm just talking about what you swore to the Patent

     05:45PM  8   Office --

     05:45PM  9   A.  Right.

     05:45PM 10   Q.  -- when you filed this patent application and you believe

     05:45PM 11   then that you had invented something that pertained to these

     05:45PM 12   micromechanical forces that you described earlier today?

     05:45PM 13   A.  Yes.

     05:45PM 14   Q.  And so my point is that entire discussion, given that it's

     05:45PM 15   in your patent application and given that it's in articles

     05:45PM 16   that you've written is not in the Argenta and Morykwas

     05:45PM 17   patents.  They don't talk about micromechanical forces, do

     05:45PM 18   they?  They don't talk -- listen to my question.  They don't

     05:45PM 19   talk in those patents about micromechanical forces?

     05:45PM 20   A.  They do not.

     05:46PM 21   Q.  Thank you.  Now, let's -- Let's talk about that some of

     05:46PM 22   the issues that the -- the patent issues that we're going to

     05:46PM 23   talk about today and a little bit tomorrow morning, you have

     05:46PM 24   done an analysis of the prior art that we have used and

     05:46PM 25   Dr. Hopf talked about over the last couple of days and
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     05:46PM  1   Dr. Pizziconi talked about somewhat this morning.  You've

     05:46PM  2   prepared your analysis and presented it to us today of that

     05:46PM  3   prior art.  Is that right?

     05:46PM  4   A.  That's correct.

     05:46PM  5   Q.  And you understand that with respect to the analysis of

     05:46PM  6   the prior art we need to go to the claims to determine whether

     05:46PM  7   what's claimed is found in that prior art.  Is that right?

     05:47PM  8   A.  Yes.

     05:47PM  9   Q.  Okay.  And so this is really a comparison exercise.  Here

     05:47PM 10   is the disclosure and here is the claim and the question is do

     05:47PM 11   they match up?

     05:47PM 12   A.  That's correct.

     05:47PM 13   Q.  And what we have here is a fairly large number of asserted

     05:47PM 14   claims in the two patents that are at issue.  Is that right?

     05:47PM 15   A.  Yes.

     05:47PM 16   Q.  And what you did and I appreciate, both side have tried to

     05:47PM 17   get this down to a manageable number of slides and a

     05:47PM 18   manageable amount of discussion, what you did was create a

     05:47PM 19   list of elements with respect to each piece of prior art and

     05:47PM 20   then you went through and said whether or not that piece of

     05:47PM 21   prior art disclosed each of the items that were on that list.

     05:47PM 22   Is that generally what you did?

     05:47PM 23   A.  We did that for the trial but before I prepared an

     05:47PM 24   extensive report which I believe you have that's probably at

     05:47PM 25   least 50 pages where we went claim by claim, sub claim by sub
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     05:48PM  1   claim mentioning each of the areas of infringement.

     05:48PM  2   Q.  So, you're clear, all of my questions, unless I ask you

     05:48PM  3   about a report, have to do with what you've testified to the

     05:48PM  4   jury about in this case.  So, are we on the same page there?

     05:48PM  5   A.  I am.  But I just want to make it clear that we're not

     05:48PM  6   oversimplifying this and that I have actually taken the time

     05:48PM  7   to go claim by claim, element by element to look at each

     05:48PM  8   infringement.

     05:48PM  9   Q.  And this is where I gather you're a fellow who likes to be

     05:48PM 10   intellectually honest.  I gather that from watching you.  You

     05:48PM 11   like to be intellectually honest about things.  Is that

     05:48PM 12   correct?

     05:48PM 13   A.  I believe so.

     05:48PM 14   Q.  And I'm not suggesting that you were or anybody was

     05:48PM 15   intentionally trying to create some misleading information in

     05:48PM 16   the presentation that you gave with respect to the prior art.

     05:48PM 17   But I would like to bring up slide 32 from the presentation

     05:48PM 18   made today by KCI, the plaintiff's case today.  Okay.  Great.

     05:49PM 19   There we go.

     05:49PM 20            Now, this is, as I understood it, is your comparison

     05:49PM 21   of the claim elements that you found missing from the Davydov

     05:49PM 22   reference in all of these claims.  You listed, what is it,

     05:49PM 23   one, two, three, four, five, six, seven, eight requirements.

     05:49PM 24   Right?

     05:49PM 25   A.  Right.
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     05:49PM  1   Q.  And then you listed all of these claims from the '081

     05:49PM  2   patent.  Right?

     05:49PM  3   A.  Right.

     05:49PM  4   Q.  And then you listed all of these claims from the '643

     05:49PM  5   Patent.  Right?

     05:49PM  6   A.  Right.

     05:49PM  7   Q.  So far?  And then you went down the list and you said, no

     05:49PM  8   top to bottom.  Is that right?

     05:49PM  9   A.  Right.

     05:49PM 10   Q.  Now, let's go see what Dr. Hopf said about the Davydov

     05:49PM 11   article.  You read her testimony, I gather, in preparing for

     05:49PM 12   your testimony today.  Is that right?

     05:50PM 13   A.  Very briefly.  I was under a lot of time pressure.

     05:50PM 14   Q.  So, given that time pressure, let's go back to see the sum

     05:50PM 15   and substance, the entirety of what Dr. Hopf said about the

     05:50PM 16   Davydov reference when compared to the claims.  Let's go to

     05:50PM 17   Hopf slide 180.  And if you look, and this is her summary

     05:50PM 18   chart, and if you look at the last item there, Davydov

     05:50PM 19   article.  Exhibits 172 and 290.  '643 claims anticipated.

     05:50PM 20   Claims 13, 14, 29, and 32 of the '643 Patent.

     05:50PM 21            First of all, she never applied the Davydov reference

     05:50PM 22   to any claim in the '081 patent.  Is that right?

     05:51PM 23   A.  I would have to re-read her testimony to look at that.

     05:51PM 24   Q.  And, in fact, she never applied the Davydov article to

     05:51PM 25   anything other than method claims and even a subset of the
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     05:51PM  1   method claims in the '643 Patent.  Isn't that right?

     05:51PM  2   A.  I don't know that.

     05:51PM  3   Q.  And isn't it a fact that she never applied the Davydov

     05:51PM  4   article to any claim containing a screen?

     05:51PM  5   A.  I don't know that.

     05:51PM  6   Q.  And you will agree that there are certain number of claims

     05:51PM  7   in this patent in the '643 Patent at least that do not recite

     05:51PM  8   a screen?

     05:51PM  9   A.  That's correct.

     05:51PM 10   Q.  There are screen lists claims asserted by KCI in this

     05:51PM 11   case, isn't that right?

     05:51PM 12   A.  That's right.

     05:51PM 13   Q.  In fact, let's take a look at one of the claims that

     05:51PM 14   Dr. Hopf referred to when applying the Davydov article.  Let's

     05:51PM 15   look at Claim 13.  Joint exhibit 1, I think, Claim 13.

     05:52PM 16            MR. PARTRIDGE:  If you will pull it up.  Let's go to

     05:52PM 17   Claim 13.

     05:52PM 18   BY MR. PARTRIDGE:

     05:52PM 19   Q.  Now, as compared to the other claims, you would agree --

     05:52PM 20   whoops.  Now, as compared to some of the other claims we've

     05:52PM 21   looked at, at least if you're counting words, there aren't a

     05:52PM 22   lot of words in this claim.  Is that right?

     05:52PM 23   A.  That's right.

     05:52PM 24   Q.  And, in fact, this claim does no more than to say secure

     05:52PM 25   the appliance to the wound, provide reduced pressure, and in
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     05:53PM  1   this instance it says do so in alternating intervals.  That's

     05:53PM  2   the claim.  Is that right?

     05:53PM  3   A.  That's what the claim says.

     05:53PM  4   Q.  That's all there is to it and I don't see a screen in that

     05:53PM  5   claim.  Would you agree there's no screen in that claim?

     05:53PM  6   A.  No screen in the claim.

     05:53PM  7   Q.  Okay.  And if we just as a second example we go to Claim

     05:53PM  8   32, because this is what led her I believe and I believe the

     05:53PM  9   jury will recall to address the Davydov article at all, and

     05:53PM 10   this claim, another method claim, treating a wound and has two

     05:53PM 11   steps in it.  Right?  Do you see that?

     05:53PM 12   A.  Right.

     05:53PM 13   Q.  Step A.  Applying a reduced pressure.  And the second

     05:53PM 14   step, maintaining a reduced pressure until the wound reaches a

     05:53PM 15   selected stage of healing.  Do you see that?

     05:53PM 16   A.  Yes.

     05:53PM 17   Q.  And then it goes on to say until the healing and the

     05:54PM 18   selected stage, the selected stage, is a reduction in

     05:54PM 19   bacterial density by 50%.  Do you see that?

     05:54PM 20   A.  I do.

     05:54PM 21   Q.  And is it -- as I understand this as you look at the

     05:54PM 22   Argenta 6 -- the Argenta/Morykwas '643 Patent, that when it

     05:54PM 23   talks about a number of selected stages of healing, and I

     05:54PM 24   think you've clarified this for us earlier in your testimony,

     05:54PM 25   that these are sort of transition points in the treatment of
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     05:54PM  1   patients.  Is that what you had in mind?

     05:54PM  2   A.  Yes.

     05:54PM  3   Q.  And so you go along a certain ways and then you say, ah,

     05:54PM  4   something has happened to this wound, we can move on to

     05:54PM  5   something else or change what we're doing in some fashion.  Is

     05:54PM  6   that the idea?

     05:54PM  7   A.  That's the idea.

     05:54PM  8   Q.  And so here we see that one of the selected stages of

     05:54PM  9   healing is no more than a reduction in bacterial density.

     05:54PM 10   That's it.  That qualifies, would you agree, as a selected

     05:55PM 11   stage of healing in the terms of this particular patent?

     05:55PM 12   A.  Well, reading the whole -- all the words in the claim, you

     05:55PM 13   know, again, you guys are really good at word manipulation,

     05:55PM 14   I'm a surgeon, I don't do that, but you have to read the

     05:55PM 15   whole -- the claim to get the whole thing.

     05:55PM 16   Q.  Well, you know, that's an interesting point because we'll

     05:55PM 17   have this conversation another time about language and

     05:55PM 18   communication, but, you know, you and I practice the business

     05:55PM 19   of semantics, don't we, and words matter?

     05:55PM 20   A.  No, I --

     05:55PM 21   Q.  Words matter.

     05:55PM 22   A.  I believe you guys do.  We're not very skilled at it and I

     05:55PM 23   think you'll be able to pound out some areas where I've not

     05:55PM 24   been too skilled at it.

     05:55PM 25   Q.  And I want you to know even if I do that I still respect
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     05:55PM  1   and admire your work.  But here as you plain -- looking at the

     05:55PM  2   actual words that are in this claim, it reads in that step B,

     05:55PM  3   it's really fairly simple I think.  It says progress toward a

     05:56PM  4   selected stage of healing.  Do you see that part?

     05:56PM  5   A.  I see that.

     05:56PM  6   Q.  And then it says wherein -- now it's referencing back to

     05:56PM  7   something, and it says wherein said selected stage of healing.

     05:56PM  8   Said, what does that mean?  It's referencing back what we said

     05:56PM  9   in the first phrase and it's saying that selected stage of

     05:56PM 10   healing is a reduction in bacterial density in the wound by

     05:56PM 11   50%.  Is that a fair reading of that claim?

     05:56PM 12   A.  If you read the whole claim, that's what it says.

     05:56PM 13   Q.  Thank you.  Now, you had said, and, again, I -- I -- I

     05:56PM 14   thank you for this, because it was the first time, other than

     05:56PM 15   Dr. Hopf, that I actually heard this, that you acknowledge

     05:56PM 16   that a 50% reduction in bacterial density in a wound is really

     05:56PM 17   not a lot of reduction in most of the kinds of wounds that you

     05:57PM 18   see.  Isn't that right?

     05:57PM 19   A.  That's correct.

     05:57PM 20   Q.  And so for you to get to a point where you feel

     05:57PM 21   comfortable that you can transition, you know, from one stage

     05:57PM 22   of healing to another where the example might be putting on a

     05:57PM 23   skin graft --

     05:57PM 24   A.  Right.

     05:57PM 25   Q.  -- you have to get down to a bacterial density that is far
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     05:57PM  1   less than a 50% reduction in what you likely started with.

     05:57PM  2   Isn't that right?

     05:57PM  3   A.  It depend on -- it depends on the wound, but for a grossly

     05:57PM  4   contaminated wound, you would need to go down by several logs.

     05:57PM  5   Q.  Thank you.  Now, just so that -- and we want to be fair

     05:57PM  6   about this.  We want to be fair about what Dr. Hopf said in

     05:57PM  7   her testimony.  She -- and in reviewing the testimony, you

     05:57PM  8   must appreciate this, she went through somewhat laboriously

     05:57PM  9   because there are so many claims, every single claim and

     05:58PM 10   applied different prior art to different ones of those claims.

     05:58PM 11   You understood that's what she did.

     05:58PM 12   A.  I wasn't here.  I briefly read the testimony but I don't

     05:58PM 13   doubt that's what she did.

     05:58PM 14   Q.  Given what we've seen with respect to comparing these two

     05:58PM 15   charts in that you listed all those claims from the '081 and

     05:58PM 16   all those claims from the '643 whereas she only listed four

     05:58PM 17   from the '643 with respect to Davydov, is it fair to say that

     05:58PM 18   the jury should be careful about using your charts as a way to

     05:58PM 19   assess each and every claim?  It may be okay from the

     05:58PM 20   standpoint of here are basic elements you think are in the

     05:58PM 21   prior art, but you have not actually presented a

     05:58PM 22   claim-by-claim analysis where you've looked at the actual

     05:58PM 23   elements in each of these claims.  Fair?

     05:58PM 24   A.  Let me just say that we have gone through every claim.  We

     05:58PM 25   have presented it and I've been on a jury three times.  I know
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     05:59PM  1   what it's like to sit there and we tried to present the data

     05:59PM  2   but to do it in an efficient manner so it was a good use of

     05:59PM  3   everyone's time and I'm happy to answer any questions that you

     05:59PM  4   have that you feel that we have not given adequate explanation

     05:59PM  5   to the jury.

     05:59PM  6   Q.  Great.  And I -- and I will do that.  But I'm not going to

     05:59PM  7   go back through every one of your charts at this point because

     05:59PM  8   I don't want to use up the jury's time to do that.

     05:59PM  9   A.  I appreciate that.

     05:59PM 10   Q.  And so following through on the comment that you just made

     05:59PM 11   and I think and in fairness to you I think you were trying to

     05:59PM 12   communicate this to the jury, but let's -- Let clarify

     05:59PM 13   something about the Davydov device, if we may.

     05:59PM 14            MR. PARTRIDGE:  May I approach, Your Honor?

     05:59PM 15            THE COURT:  You may.  Yes, sir.

     05:59PM 16   BY MR. PARTRIDGE:

     05:59PM 17   Q.  When you were using this device, I think you said --

     05:59PM 18            MR. PARTRIDGE:  Oh, here we go again.  Sorry.

     06:00PM 19            THE COURT:  All right.

     06:00PM 20   BY MR. PARTRIDGE:

     06:00PM 21   Q.  I think you've indicated that there were essentially two

     06:00PM 22   steps in the treatment process.  Is that what you --.

     06:00PM 23   A.  That's my understanding.

     06:00PM 24   Q.  And the first one was that there was this implement,

     06:00PM 25   this -- what you showed as a metal tube and we'll go to the
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     06:00PM  1   drawing and see if this matches --

     06:00PM  2   A.  No, it doesn't exactly match.

     06:00PM  3   Q.  Right.  And I appreciate that.  This was the best you

     06:00PM  4   could do to try to demonstrate what the device is and does.

     06:00PM  5   Right?

     06:00PM  6   A.  That's correct.

     06:00PM  7   Q.  And so the first step with respect to the use of this

     06:00PM  8   device was to use this thing as a debridement -- debridement.

     06:00PM  9   Is that that the way to say it?

     06:00PM 10   A.  People say it both ways.

     06:00PM 11   Q.  Debridement --

     06:00PM 12   A.  Now I've got you confused.

     06:00PM 13   Q.  Device in which you go and try to remove the abscess, the

     06:00PM 14   material, the dead -- if there's dead tissue and the like.  Is

     06:00PM 15   that right?

     06:00PM 16   A.  That's the first step, yes.

     06:01PM 17   Q.  The first step.  And so for that first step you need a

     06:01PM 18   longer implement and the use of suction at the same time would

     06:01PM 19   help you remove whatever pus and other material might actually

     06:01PM 20   be in the breast at that point.  Is that right?

     06:01PM 21   A.  That's my understanding.  Again, the articles are not

     06:01PM 22   totally clear to me exactly what was going on, but that was

     06:01PM 23   the best I could do.

     06:01PM 24   Q.  And then you indicated that when the second step occurred

     06:01PM 25   in which this device was placed, again, back on the -- on the
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     06:01PM  1   breast with suction in order to provide I think a one or two

     06:01PM  2   hour period per day, some suction on the wound, that you said,

     06:01PM  3   well, this thing is not quite as long, this implement is not

     06:01PM  4   quite as long as you have shown it here.  Is that right?

     06:01PM  5   A.  No, that's not quite right.

     06:01PM  6   Q.  When -- are you -- did -- Was it your testimony that at

     06:01PM  7   the second stage when this is used for suction purposes after

     06:02PM  8   the debridement process, that this device is shorter than what

     06:02PM  9   is shown here?

     06:02PM 10   A.  Right.  I think the difference is I don't think I used the

     06:02PM 11   word "wound".  If I did, I was mistaken.  I -- this is on an

     06:02PM 12   abscess or a mastitis cavity so I think that may be the

     06:02PM 13   semantic difference.

     06:02PM 14   Q.  Thank you for clarifying that because I didn't understand

     06:02PM 15   that's what your point was.

     06:02PM 16   A.  Okay.  Thank you.

     06:02PM 17   Q.  So, when you used this in the second stage, whatever --

     06:02PM 18   whether you call it a wound or a abscess, whatever the right

     06:02PM 19   term is for it, this is a much shorter implement than what's

     06:02PM 20   shown here.

     06:02PM 21   A.  Right.  And I apologize that I wasn't able to do that.

     06:02PM 22   Q.  And, in fact, when you read the Davydov articles, they

     06:02PM 23   actually tell you to keep this a few centimeters away from the

     06:02PM 24   surface of that -- whether it's a wound or whatever is

     06:02PM 25   we're -- whatever term we're going to describe it, several
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     06:02PM  1   centimeters away from the body tissue.  Is that right?

     06:03PM  2   A.  No, I don't -- I don't think it's several centimeters

     06:03PM  3   because -- I think it's one and-a-half to two centimeters.

     06:03PM  4   Q.  Would you go to -- Okay.  This is Defendant's Exhibit 292.

     06:03PM  5   Let's go to page 4.  Go to the first page just so I can show

     06:03PM  6   you I've got the right document.

     06:03PM  7   A.  I'm sure you have the right document.

     06:03PM  8   Q.  And I apologize, Dr. Orgill.  I don't have a copy to hand

     06:03PM  9   up to you.

     06:03PM 10            MR. MACON:  I do.

     06:03PM 11            MR. PARTRIDGE:  What I'll try to do --

     06:03PM 12            THE WITNESS:  Yeah.  Can I get one, please?

     06:03PM 13            MR. PARTRIDGE:  Sure.

     06:03PM 14            THE WITNESS:  Thank you.

     06:03PM 15            MR. PARTRIDGE:  What I'll try to do tomorrow is bring

     06:03PM 16   some exhibits and give you --

     06:03PM 17            MR. MACON:  May I approach?

     06:03PM 18            THE COURT:  Surely.  Yes, sir.

     06:03PM 19            MR. MACON:  Mr. Partridge, we have some highlights on

     06:03PM 20   this.

     06:03PM 21            MR. PARTRIDGE:  On the first page?

     06:03PM 22            MR. MACON:  The title.

     06:03PM 23            THE COURT:  And can I tell you, Mr. Partridge, I

     06:03PM 24   asked you to give me thirty minutes.  You've given me thirty

     06:04PM 25   minutes.
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     06:04PM  1            MR. PARTRIDGE:  Great.

     06:04PM  2            THE COURT:  If you find the time --

     06:04PM  3            MR. PARTRIDGE:  We will finish this and quit for the

     06:04PM  4   day, Your Honor.

     06:04PM  5            THE COURT:  That will be perfect.

     06:04PM  6            MR. PARTRIDGE:  Let's turn to page 4.  Oops, this is

     06:04PM  7   the first page.  So everybody knows we're on the same page

     06:04PM  8   here.  This is exhibit 292 and this is the Davydov article and

     06:04PM  9   this is, in fact, the one that Dr. Hopf relied on.

             10   BY MR. PARTRIDGE:

     06:04PM 11   Q.  She only chose one of these articles, as you will recall,

     06:04PM 12   she relied on one of these articles in her testimony.

     06:04PM 13   Correct?

     06:04PM 14   A.  I wasn't here and I don't have any photographic memory of

     06:04PM 15   her testimony.

     06:04PM 16   Q.  I will represent to you that she relied on only this

     06:04PM 17   article so this is the only one you and I will talk about

     06:04PM 18   here.

     06:04PM 19   A.  Thank you.

     06:04PM 20   Q.  So, this is the one she relied on.  Davydov article back

     06:04PM 21   in the 1980s.  And if we go to page 4, the first paragraph,

     06:04PM 22   let's highlight the first half of the paragraph.  And here

     06:05PM 23   Dr. Davydov is saying on the following days, that is after the

     06:05PM 24   debridement process, etcetera, vacuum therapy sessions were

     06:05PM 25   carried out twice a day two and-a-half to three hours each at
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     06:05PM  1   a rarefaction of.  1 to .15 atmospheres.  That was the reduced

     06:05PM  2   pressure that he used.  And then he says it is important that

     06:05PM  3   are the insertion tube not get any closer than one and-a-half

     06:05PM  4   to two centimeters to the base of the wound and not create a

     06:05PM  5   pressure against this base where the gland tissue will be

     06:05PM  6   drawn into the hemisphere.  Did I read that correctly?

     06:05PM  7   A.  You did.

     06:05PM  8            MR. PARTRIDGE:  Your Honor, I think we are finished

     06:05PM  9   for the day.

     06:05PM 10            THE COURT:  Thank you very much.  I appreciate the

     06:05PM 11   good work of the lawyers moving this case along and we

     06:05PM 12   appreciate everyone's patience in working until past 6:00

     06:05PM 13   o'clock.  Let's all rise for the jury.  And, ladies and

     06:05PM 14   gentlemen, you'll have your evening recess and we'll see you

     06:05PM 15   in the morning at 9:00 o'clock.  Thank you, Mr. Ramirez.

     06:06PM 16       (Jury out.)

     06:06PM 17            THE COURT:  Thank you very much, Dr. Orgill.  Have a

     06:06PM 18   nice evening.

     06:06PM 19            THE WITNESS:  Thank you.

     06:06PM 20            THE COURT:  We'll see you back in the morning.  Now,

     06:06PM 21   what time do the lawyers want to start this evening?

     06:06PM 22            MR. MACON:  Right now?

     06:06PM 23            THE COURT:  That will be fine to start right now.

     06:06PM 24            MR. SADLER:  Could we have maybe just a five to seven

     06:06PM 25   minute facilities break?
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     06:06PM  1            THE COURT:  Oh, sure.  That will be fine.

     06:06PM  2            MR. SADLER:  6:15?

     06:06PM  3            THE COURT:  What time is it?

     06:06PM  4            MR. SADLER:  6:08 right now.

     06:06PM  5            THE COURT:  I'll give you until 6:20.  Everybody get

     06:06PM  6   readjusted and then we'll come back and agree on what we're

     06:06PM  7   going to talk about.  We have a lot of things floating and we

     06:06PM  8   need to figure out what those are.  Okay.  See everybody back

     06:07PM  9   in about ten/twelve minutes.

     06:07PM 10            MR. PARTRIDGE:  Thank you, Your Honor.

     06:07PM 11            THE COURT:  Thank you.

     06:07PM 12       (Recess.)
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          1               *-*-*-*-*-*-*-*

          2               (Change of reporters.)

 6:30PM   3               THE COURT:  Please be seated.  Let's go without

 6:30PM   4     coats, if you want.  Okay.

 6:30PM   5               MR. SADLER:  I think Mr. Macon and I talked about

 6:30PM   6     doing the Tumey briefing first, followed by the BlueSky motion

 6:30PM   7     to strike, if that's okay with Mr. --

 6:30PM   8               MR. ESPEY:  That's fine.

 6:30PM   9               THE COURT:  Sure.  Okay.

 6:30PM  10               MR. MACON:  I don't know about the motion to strike.

 6:30PM  11     We haven't talked about --

 6:30PM  12               MR. SADLER:  I didn't mean to speak out of turn.

 6:30PM  13               THE COURT:  No.  Let's go ahead and do Tumey.  It is

 6:30PM  14     your show, Mr. Sadler.

 6:30PM  15               MR. SADLER:  And I will hand a copy to Mr. Macon.  I

 6:30PM  16     have got some excerpts, because what -- our focus tonight is a

 6:30PM  17     lot narrower than when this issue first came up.

 6:30PM  18               THE COURT:  Great.

 6:30PM  19               MR. SADLER:  If I could hand that up.  Tumey -- and

 6:30PM  20     I will not take the Court's yawn as a sign of interest in my

 6:31PM  21     position.

 6:31PM  22               THE COURT:  Not at all, not at all.  It is just --

 6:31PM  23     boy, I tell you, I admire you guys.  It is amazing that you

 6:31PM  24     guys are still standing.  I stand in total admiration for you

 6:31PM  25     all.
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 6:31PM   1               The good thing is, you are going to get to try to

 6:31PM   2     get to sleep over the weekend before you make your final

 6:31PM   3     arguments.  That ought to -- you don't think -- surely, you

 6:31PM   4     are not running a marathon?

 6:31PM   5               MR. MACON:  No, no, no.

 6:31PM   6               THE COURT:  That makes me feel much better, Mr.

 6:31PM   7     Macon.  That makes me feel much better.

 6:31PM   8               MR. SADLER:  I have a bunch of projects at home that

 6:31PM   9     are building up.  I fear that is what I would be working on,

 6:31PM  10     so lots of homework.

 6:31PM  11               THE COURT:  Okay.

 6:31PM  12               MR. SADLER:  I am going to skip the background,

 6:31PM  13     because we have talked about Mr. Tumey.  It is almost like he

 6:31PM  14     is sort of a first cousin to all of us.  We sort of know his

 6:31PM  15     situation.

 6:31PM  16               THE COURT:  Right.

 6:31PM  17               MR. SADLER:  He is former head of R and D at KCI.

 6:31PM  18     Here is what we want to get into evidence through playing the

 6:31PM  19     appropriate excerpts from his deposition, and I have tried to

 6:32PM  20     distill it down just to these.

 6:32PM  21               And here are the issues.  We have got his testimony,

 6:32PM  22     his first-hands observation, hands-on experience with the

 6:32PM  23     device that Dr. Fleischmann developed, and there has already

 6:32PM  24     been testimony, including testimony by Mr. Ware, that whatever

 6:32PM  25     Fleischmann was working on, he was working on independent of
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 6:32PM   1     KCI, Argenta and Morykwas.

 6:32PM   2               And the deposition testimony from Mr. Tumey is that

 6:32PM   3     Dr. Fleischmann, who as we all know is now locked up under

 6:32PM   4     license to KCI and under confidentiality agreements and has

 6:32PM   5     been that way since 2001, that he had developed a device, many

 6:32PM   6     of the features of which are very close to the patented

 6:32PM   7     features of the VAC device.

 6:32PM   8               He uses a vacuum, he uses sealing, he uses other

 6:33PM   9     things, and Mr. Tumey described these in his deposition from

 6:33PM  10     his firsthand experience, and additionally described that Dr.

 6:33PM  11     Fleischmann had demonstrated it and had demonstrated its use

 6:33PM  12     on patients.

 6:33PM  13               Why is that relevant?  We have already provided you

 6:33PM  14     a bench memo, I think, last week about simultaneous

 6:33PM  15     contemporaneous invention.  This goes to the issue of, could

 6:33PM  16     one who is skilled in the art have come up with what is now

 6:33PM  17     claimed to be novel, revolutionary, unprecedented, and all of

 6:33PM  18     that kind of good stuff, and so the fact that the head of

 6:33PM  19     R and D for KCI, for VAC -- and the deposition testimony of

 6:33PM  20     Mr. Tumey is very simple.  He was responsible for all things

 6:33PM  21     VAC.

 6:33PM  22               So, really, there is no better person in the entire

 6:33PM  23     company to express a view about the significance of this, and

 6:33PM  24     he saw this device.  He saw it demonstrated.

 6:33PM  25               He said:  I am not sure how old it was.  I know it
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 6:34PM   1     was more than one.  I know it was several years old.  We have

 6:34PM   2     already had testimony from Mr. Ware acknowledging that he knew

 6:34PM   3     Dr. Fleischmann had been for years, going all the way back in

 6:34PM   4     the late eighties, involved in negative pressure wound

 6:34PM   5     therapy.

 6:34PM   6               So this testimony, this very discrete piece goes to

 6:34PM   7     the issue of ordinary -- a person of ordinary skill in the

 6:34PM   8     art, could such a person have developed many of the features

 6:34PM   9     that are now claimed as new, novel and patentable?  So that is

 6:34PM  10     topic one.  I don't know of any objection to this, other than

 6:34PM  11     perhaps relevance, and I think that objection ought to be

 6:34PM  12     overruled.

 6:34PM  13               The second one is very similar.  There has already

 6:34PM  14     been some testimony about this Svedman article.  The

 6:34PM  15     significance here is that Mr. Tumey, again, as head of R and D

 6:34PM  16     for all things VAC, he recognized, he recognized that many of

 6:35PM  17     the things described in the Svedman article, the use of

 6:35PM  18     suction, treating a wound, providing for a growth of

 6:35PM  19     granulation tissue, that those are things that are now being

 6:35PM  20     claimed in the patent as new and novel and revolutionary and

 6:35PM  21     unprecedented.

 6:35PM  22               And as you recall, if we could go to Defendant's

 6:35PM  23     410, we have already seen the Svedman article.  What we have

 6:35PM  24     not seen --

 6:35PM  25               And if you could just blow up that bottom half.
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 6:35PM   1               What the jury has not seen and they would see

 6:35PM   2     through his testimony, that when he got this, he thought it

 6:35PM   3     was so significant, in terms of how close it was to the VAC --

 6:35PM   4     in fact, the deposition quote is, when he describes this, and

 6:35PM   5     I walked him through it, he says:  It read like the VAC.

 6:35PM   6               And those are his underlinings, his notations, that

 6:35PM   7     this was very significant to him as head of R and D.  And,

 6:35PM   8     again, that goes to our defense of obviousness.  It is

 6:36PM   9     obvious.

 6:36PM  10               And so this is the second piece of his testimony we

 6:36PM  11     are seeking to have admitted.  Again, I don't know of any kind

 6:36PM  12     of objection that could be made to it, other than relevance,

 6:36PM  13     and it is clearly relevant.  It is at the heart of the

 6:36PM  14     obviousness case.

 6:36PM  15               But let's go back to the listing.  The third one,

 6:36PM  16     topic three, it is still being claimed, it has been claimed

 6:36PM  17     since we started this trial, that it is not just that the

 6:36PM  18     invention was patented, but that it was revolutionary, it was

 6:36PM  19     unprecedented.  Nobody had ever done it before.

 6:36PM  20               And so what we have now is testimony by the head of

 6:36PM  21     R and D for KCI, while he was an employee of KCI, saying that

 6:36PM  22     an inventor that KCI has under license, an inventor that they

 6:36PM  23     are basically in a business partnership with, an inventor that

 6:36PM  24     Mr. Ware has met with personally many times, that they have

 6:37PM  25     paid a significant amount of money to just this year, that
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 6:37PM   1     that inventor claims he is the true inventor of this very

 6:37PM   2     thing that they tout as Dr. Argenta's invention.

 6:37PM   3               And I believe that that testimony comes in either

 6:37PM   4     under the 804(B)3 statement against interests -- clearly, what

 6:37PM   5     Mr. Tumey has to say is not hearsay, because all of this took

 6:37PM   6     place while he is an employee, a manager for KCI.

 6:37PM   7               The question then is, are the statements by Dr.

 6:37PM   8     Fleischmann to him, can those come in?  And I think those come

 6:37PM   9     in under one or both of two exceptions.  The first is, the

 6:37PM  10     statement against interest.

 6:37PM  11               If Dr. Fleischmann's statement is true that he

 6:37PM  12     really invented this thing, that he really came up with it way

 6:37PM  13     back in the late eighties, that is not only against KCI's

 6:37PM  14     interests -- and that's why they holler so much when I keep

 6:38PM  15     bringing this up -- it is also against his interests, because

 6:38PM  16     he, with this business partnership they have through the

 6:38PM  17     licensing agreement, he is tied to KCI, because as you recall,

 6:38PM  18     the deal they struck is they took one of his ideas, this idea

 6:38PM  19     of putting -- taking a VAC-like device, and adding a feature

 6:38PM  20     of adding medicine to it, and InstillMat, that is their thing

 6:38PM  21     now.

 6:38PM  22               That's what they are selling.  That's what they are

 6:38PM  23     paying him royalties on.  So if the claims supporting the VAC

 6:38PM  24     part of that prove to be invalid, because they are not new,

 6:38PM  25     because they are not novel, because he really did come up with
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 6:38PM   1     them long before Argenta, I can't think of anything that is

 6:38PM   2     more directly against Dr. Fleischmann's interests than that,

 6:38PM   3     making statements that would undercut his own patents, as well

 6:38PM   4     as KCI's patents, as well as his statement that he made that

 6:38PM   5     he hadn't done any of this stuff any earlier.

 6:39PM   6               So I think it comes in as under a statement against,

 6:39PM   7     directly against interests exception.

 6:39PM   8               The other exception which I urge the Court to

 6:39PM   9     consider is the residual exception under 807.  And I have

 6:39PM  10     it -- I know the Court knows it well.  There are really three

 6:39PM  11     parts about the residual exception.

 6:39PM  12               The first is, is the statement offered as evidence

 6:39PM  13     of a material fact?  Hovering over the entire validity case

 6:39PM  14     is, who is the real inventor of this?

 6:39PM  15               They claim Argenta is.  They claim Argenta did

 6:39PM  16     something that no one had ever done before, and here we have

 6:39PM  17     right in front of us a statement by an inventor that they have

 6:39PM  18     locked under license, and he says:  No.  You know what?  That

 6:39PM  19     is not true.  I invented it.

 6:39PM  20               I can't think of anything more material and more

 6:39PM  21     probative that the jury needs to hear.  Now, they may choose

 6:39PM  22     not to believe it.  They may fall in love with Dr. Argenta,

 6:40PM  23     they may fall in love with Dr. Morykwas, although for some

 6:40PM  24     reason, every time we talk about the patent, it is never the

 6:40PM  25     Morykwas-Argenta patent, it is always the Argenta patent, but
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 6:40PM   1     I know he is back there somewhere.

 6:40PM   2               They may fall in love with him and ignore Dr.

 6:40PM   3     Fleischmann, but that is not really the test.  The test is, is

 6:40PM   4     this material to an issue in the case?  And without question,

 6:40PM   5     I think it is.

 6:40PM   6               The second factor:  Is the statement more probative

 6:40PM   7     on the point than any other evidence which the proponent can

 6:40PM   8     offer?

 6:40PM   9               This is it.  We have the statement by the R and D

 6:40PM  10     director, as told to him by Dr. Fleischmann.  There is no

 6:40PM  11     other source of evidence.

 6:40PM  12               Remember, since 2001, they have had Dr. Fleischmann

 6:40PM  13     under license agreements, confidentiality agreements, so it is

 6:40PM  14     not as if we have had public access to this information.  We

 6:40PM  15     don't have any other source of this evidence other than Mr.

 6:41PM  16     Tumey's statement that:  I talked to Dr. Fleischmann, and here

 6:41PM  17     is what he told me.

 6:41PM  18               So it is not only more probative.  There ain't no

 6:41PM  19     other evidence besides that.  So I think we meet the second

 6:41PM  20     factor.

 6:41PM  21               And the last one is, are the general purposes of

 6:41PM  22     these rules served by offering this evidence?  And I think

 6:41PM  23     that is sort of the:  Is there enough indicia of

 6:41PM  24     trustworthiness that you, as the judge, ought to feel

 6:41PM  25     comfortable letting this in?
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 6:41PM   1               So let's talk for a second.  What is the indicia of

 6:41PM   2     trustworthiness about this?  And another way to say that is,

 6:41PM   3     what is the indicia that Mr. Tumey is crazy and made all of

 6:41PM   4     this up?  What is the indicia that Dr. Fleischmann is crazy

 6:41PM   5     and made all of this up?  That's really the other way to ask

 6:41PM   6     that question.

 6:41PM   7               Well, Mr. Tumey, as I explained, is head of R and D

 6:41PM   8     for KCI.  He was head of R and D all the way up through the

 6:41PM   9     first year of this lawsuit.  He was responsible for all things

 6:41PM  10     VAC.

 6:41PM  11               He is a biomedical engineer.  He has got extensive

 6:42PM  12     experience.  He was the point man.  As Mr. Ware and Mr. Rush

 6:42PM  13     admitted, when they needed somebody to go to Europe and deal

 6:42PM  14     with Dr. Fleischmann, they deputized him.

 6:42PM  15               We haven't heard any testimony -- in fact, his boss

 6:42PM  16     considered him competent, trustworthy.  Remember, Mr. Burke

 6:42PM  17     testified to that here one evening.  There is no indication

 6:42PM  18     that Mr. Tumey is some kind of lunatic who would just make up

 6:42PM  19     this story.

 6:42PM  20               And remember, we do have -- it is out there -- the

 6:42PM  21     deposition testimony of one of the other people who was at

 6:42PM  22     this dinner meeting.

 6:42PM  23               The next thing is, what is the other indicia about

 6:42PM  24     Mr. Tumey, that Mr. Tumey would have made up this whole story

 6:42PM  25     about Dr. Fleischmann?
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 6:42PM   1               Mr. Tumey's deposition testimony, which you have in

 6:42PM   2     front of you is, he still has a financial interest in KCI.  He

 6:42PM   3     left there with a nice package of stock.  He talked about this

 6:42PM   4     in his deposition.

 6:42PM   5               He sold a bunch of it.  He made a bunch of money.

 6:42PM   6     He hedge loaned another big bunch of it, which means that he

 6:43PM   7     took money out, but if KCI continues to perform well and the

 6:43PM   8     stock value goes over a certain level, he will make even more

 6:43PM   9     money.

 6:43PM  10               So the idea that Mr. Tumey has any incentive to

 6:43PM  11     torpedo KCI, again, that would only be torpedoing his own

 6:43PM  12     pocketbook, and there is no indication of that.

 6:43PM  13               In fact, his entire deposition, he is effusive in

 6:43PM  14     his praise for KCI and agonizing over even having to testify

 6:43PM  15     about this subject.  He loved Dennis Noll.  He is fond of

 6:43PM  16     everybody.  He thinks these are great people.  So this is not

 6:43PM  17     a situation where we have -- they can't paint him, they can't

 6:43PM  18     paint him as some crazy, disgruntled ex-employee.  He is just

 6:43PM  19     not.

 6:43PM  20               In fact, he still stands to make a ton of money if

 6:43PM  21     KCI stock continues to go up.  So that is the Tumey part.

 6:43PM  22     There is no indicia that this is some crazy, cockamamie story

 6:43PM  23     by Mr. Tumey.

 6:43PM  24               What would be the indicia about Dr. Fleischmann?

 6:43PM  25     Well, let's think about it.  What is the evidence?  And I
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 6:44PM   1     would like to talk about that, because that's what you have to

 6:44PM   2     base your ruling on:  What is the evidence about who Dr.

 6:44PM   3     Fleischmann is?

 6:44PM   4               He is an inventor.  There is evidence he has been

 6:44PM   5     practicing in this area for years.  We had, as I showed you,

 6:44PM   6     evidence that he came up with a device on his own, independent

 6:44PM   7     of KCI, independent of Morykwas and Argenta.

 6:44PM   8               He commands the attention of the highest levels of

 6:44PM   9     KCI management.  How do we know that?  Remember the testimony.

 6:44PM  10     Mr. Ware had gone to see him in Europe in 2001.  We still, to

 6:44PM  11     this day, don't know what they talked about.

 6:44PM  12               Mr. Ware says, well, they were just kind of visiting

 6:44PM  13     generally.  But we don't really know, other than Mr. Ware's

 6:44PM  14     cryptic account, what that meeting was all about.

 6:44PM  15               What we do know is Mr. Ware came back, he deputized

 6:44PM  16     Mr. Tumey and said:  Go over there and get with that guy and

 6:44PM  17     make it happen.

 6:44PM  18               What have they done?  They have signed two license

 6:44PM  19     agreements with him.  They have commoditized, productized his

 6:45PM  20     idea, and they are selling him -- they are making royalty

 6:45PM  21     payments to him.  And remember the other little nugget we

 6:45PM  22     learned?

 6:45PM  23               It was just in March of this year that Mr. Ware was

 6:45PM  24     over with his wife having dinner with Dr. Fleischmann.

 6:45PM  25     Remember, there was a bit of that testimony of the e-mail
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 6:45PM   1     about, you know, they had those two big checks to give Dr.

 6:45PM   2     Fleischmann, one for $88,000 and one for 30-some-thousand.

 6:45PM   3     And there was some e-mail traffic about Mr. Ware was a little

 6:45PM   4     uncomfortable kind of hand-carrying those over there.

 6:45PM   5               Well, whatever you want to conclude from that, what

 6:45PM   6     I conclude is, they don't think Mr. Fleischmann is a lunatic

 6:45PM   7     fruitcake that would make up a story like that.  Otherwise,

 6:45PM   8     why would they have him under license agreements?  Why would

 6:45PM   9     Mr. Ware be having dinner with him and his wife two months

 6:45PM  10     before trial?

 6:45PM  11               So I submit to you, Your Honor, there is no indicia

 6:45PM  12     that this is some sort of crazy, made-up story.  In fact, it

 6:45PM  13     is just the opposite.

 6:45PM  14               There is every indicia that what Mr. Tumey said in

 6:46PM  15     fact happened and every indicia that of all of the people on

 6:46PM  16     the planet, Dr. Fleischmann is the ideal candidate to be able

 6:46PM  17     to say creditably:  You know what?  I came up with this idea

 6:46PM  18     before Argenta and Morykwas.

 6:46PM  19               So we would ask that Mr. Tumey's testimony on those

 6:46PM  20     discrete statements by Fleischmann be admitted under the

 6:46PM  21     residual exception.

 6:46PM  22               The very last one, and I am going to suggest a

 6:46PM  23     compromise on this.  I didn't know until we got into the

 6:46PM  24     actual trial of this case that we were going to hear about

 6:46PM  25     attempted misappropriation and attempted finagling of
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 6:46PM   1     nonpublic information by Medela out of KCI.

 6:46PM   2               I had no awareness that that was a claim in the case

 6:46PM   3     or an issue in the case, and I say that only because I was

 6:46PM   4     going by the pleadings and my understanding of the written

 6:46PM   5     record.

 6:46PM   6               But we got into the case, and we started hearing

 6:47PM   7     these suggestions about:  Well, Medela was setting up these

 6:47PM   8     meetings to pursue some sort of strategy to get nonpublic

 6:47PM   9     information.

 6:47PM  10               And we all remember Mr. Ware's testimony.  He never

 6:47PM  11     testified -- I read his testimony again today.  He said:  We

 6:47PM  12     talked a little about them and a little about us.

 6:47PM  13               There was no testimony elicited by Mr. Macon from

 6:47PM  14     Mr. Ware about any attempt to get nonpublic information, being

 6:47PM  15     asked a bunch of uncomfortable questions.  But yet again and

 6:47PM  16     again -- and we went through that whole litany with Mr.

 6:47PM  17     Quackenbush, there is some kind of strange theory that they

 6:47PM  18     keep bringing up about:  Well, this was really not a series of

 6:47PM  19     meetings with a true business purpose.  It had some sort of

 6:47PM  20     strange hidden agenda.

 6:47PM  21               Well, Mr. Tumey is in a perfect position to speak to

 6:47PM  22     that, because he went to the third meeting, and he described

 6:47PM  23     in detail what that meeting was like, and that was the one

 6:47PM  24     where the whole KCI management team went up to McHenry.

 6:48PM  25               And he describes that it was a normal business
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 6:48PM   1     meeting.  They were interested in what Medela had to say.

 6:48PM   2     They got to see Medela's products.  They got to see even

 6:48PM   3     products that Medela hadn't even offered for sale yet.  Good

 6:48PM   4     exchange of ideas.

 6:48PM   5               Nothing about patents, nothing about, you know,

 6:48PM   6     trying to get somebody drunk and get nonpublic information,

 6:48PM   7     none of this kind of crazy stuff that is being suggested.  A

 6:48PM   8     perfectly normal business meeting.

 6:48PM   9               And so I submit, if we are going to continue with

 6:48PM  10     the suggestions, with questions from their side -- and that's

 6:48PM  11     all they can do.  They don't have any evidence, so they just

 6:48PM  12     have to ask questions and make argument, because they don't

 6:48PM  13     have any evidence.

 6:48PM  14               If we are going to persist in suggesting that Medela

 6:48PM  15     committed or attempted to commit some kind of misappropriation

 6:48PM  16     of getting nonpublic information, then the testimony of their

 6:48PM  17     head of R and D who said:  You know, I went and we had a

 6:48PM  18     perfectly normal business discussion, and they seemed like

 6:48PM  19     perfectly nice people, and we all asked business-like

 6:49PM  20     questions, and we went home, and there was nothing more to it.

 6:49PM  21     I think that is highly probative.

 6:49PM  22               But here is my suggestion.  Why don't we not talk

 6:49PM  23     about claims that are not in the case?  Why don't we not have

 6:49PM  24     any more questions, any more argument, any more suggestions

 6:49PM  25     about Medela was setting up meetings to try to get nonpublic
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 6:49PM   1     information?

 6:49PM   2               It is not a claim in the case.  It is not in the

 6:49PM   3     pleadings.  I have objected to it every time it has come up.

 6:49PM   4     I have said repeatedly, we are not trying it by consent.

 6:49PM   5     There is no evidence of it, and I don't think we should talk

 6:49PM   6     about it anymore.

 6:49PM   7               And if the Court will tell KCI, you are not going to

 6:49PM   8     talk about it anymore, and I am going to give a one-sentence

 6:49PM   9     instruction to the jury that, "You may have heard some

 6:49PM  10     testimony about nonpublic information.  It is not a part of

 6:49PM  11     this case.  Don't even think about it," then we don't need

 6:49PM  12     topic four.

 6:49PM  13               But if we are going to persist in this, I believe I

 6:49PM  14     am entitled to show that their head of R and D went to this

 6:49PM  15     business meeting and it was totally normal, totally

 6:49PM  16     business-like, not focused on getting anybody's nonpublic

 6:50PM  17     information.

 6:50PM  18               So those are the four discrete areas that I think

 6:50PM  19     are admissible.

 6:50PM  20               THE COURT:  Let me ask you a question.

 6:50PM  21               MR. SADLER:  Yes, sir.

 6:50PM  22               THE COURT:  In regard to the discussion about the

 6:50PM  23     Fleischmann device, in his deposition, does Tumey -- Tumey,

 6:50PM  24     what did he see?  He saw the device itself --

 6:50PM  25               MR. SADLER:  Yes, sir.  I handed up -- we just -- we
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 6:50PM   1     typed it up and, again, this is not all of it, but this is

 6:50PM   2     the --

 6:50PM   3               THE COURT:  Tell me what page.

 6:50PM   4               MR. SADLER:  It is the summary that I handed up,

 6:50PM   5     Your Honor.

 6:50PM   6               THE COURT:  Okay.

 6:50PM   7               MR. SADLER:  Under topic one, these are the main

 6:50PM   8     quotes, where Tumey testified:  Yes, I put my hands on it.  I

 6:50PM   9     saw it.  I examined it.

 6:50PM  10               THE COURT:  Okay.  Let me look at it here a minute.

 6:50PM  11               MR. SADLER:  Yes, sir.

 6:50PM  12               THE COURT:  I am just --

 6:51PM  13               Okay.  Thank you.  Let me just tell you, Mr. Sadler,

 6:55PM  14     I wanted you to go all the way through this, to get what you

 6:55PM  15     needed, and you always urged me to let you see what was what,

 6:55PM  16     and I did.

 6:55PM  17               This is my view on your first three issues.  And I

 6:55PM  18     just will give you the bad news up front.  We are not going to

 6:55PM  19     do it.  But I want you to have every record preserved.  And

 6:55PM  20     there are two reasons that I am not going to do it.

 6:55PM  21               One is, I think the jury would either need to see

 6:56PM  22     Dr. Fleischmann or to at least have some drawings, some

 6:56PM  23     document to work with, so that they could feel more

 6:56PM  24     comfortable about it.

 6:56PM  25               From what Mr. Tumey says, there is some -- I realize
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 6:56PM   1     he has got expertise, but there is some lack of specificity.

 6:56PM   2     And the other thing I worry about is, we have got great

 6:56PM   3     experts in this case, wonderful experts who have looked at all

 6:56PM   4     of the prior art and they are testifying on both sides of the

 6:56PM   5     issue.

 6:56PM   6               I think they are both remarkably good, and I have

 6:56PM   7     appreciated hearing from them, but they are not going to have

 6:56PM   8     an opportunity to opine on this at all, and I really would --

 6:56PM   9     in a case of this importance -- would want the experts

 6:56PM  10     themselves to opine on it.

 6:56PM  11               So I can't get my comfort level to a position where

 6:56PM  12     I will let it in.  You have got your record made on this, and

 6:56PM  13     I will do anything you need me to to make your record.

 6:57PM  14               But on the fourth issue, I will be glad to hear from

 6:57PM  15     defendants on this -- I mean, plaintiffs on this, but my view

 6:57PM  16     is that I do think you are right on the fourth issue, and I

 6:57PM  17     think we have kind of gotten off base on it, and I really

 6:57PM  18     think your rec -- you know, and if this is something that just

 6:57PM  19     concerns plaintiffs to no end, I will hear from you on it.

 6:57PM  20               But my view would be, we ought to either, one, let

 6:57PM  21     him testify on the fourth issue about everything copacetic,

 6:57PM  22     or, two, not talk about it again, and I would put a page -- a

 6:57PM  23     line in the instruction just saying:  You know, this is not an

 6:57PM  24     issue.

 6:57PM  25               Now, I know you all think this goes to conspiracy,
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 6:57PM   1     to some extent, but I can't -- from what I understand from

 6:57PM   2     everything that happened in every meeting, there was never an

 6:57PM   3     effort to tease out from the KCI people either patent

 6:58PM   4     information or patent pending information or whatever.  I just

 6:58PM   5     don't think there is any testimony to that effect from

 6:58PM   6     anybody.

 6:58PM   7               MR. SADLER:  I agree.

 6:58PM   8               THE COURT:  So those are my views.  But, you know,

 6:58PM   9     and I normally like to hear from everybody about this, but I

 6:58PM  10     just feel like this is kind of a rabbit trail out there that

 6:58PM  11     is not -- that doesn't advance the ball any.

 6:58PM  12               So I am going to hear from KCI and Vanderbilt --

 6:58PM  13     Wake Forest, I'm sorry, see if they have any -- you know, what

 6:58PM  14     their view is on it.

 6:58PM  15               MR. SADLER:  Let me just --

 6:58PM  16               THE COURT:  Yes.

 6:58PM  17               MR. SADLER:  Let me clarify -- on the first part, we

 6:58PM  18     respect the Court's ruling.  We will just tender tomorrow the

 6:58PM  19     specific excerpts as a proffer, and understanding that those

 6:58PM  20     are excluded by the Court's ruling, so I appreciate that.

 6:58PM  21               On the last one, just because we are also concerned

 6:58PM  22     about time, you know, we can't literally just play that.  I

 6:58PM  23     mean, there has got to be some context --

 6:58PM  24               THE COURT:  Sure.

 6:59PM  25               MR. SADLER:  -- Mr. Tumey.  And so I mean, I really
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 6:59PM   1     think, I mean, this is not a claim in the case, and the better

 6:59PM   2     thing to do is exactly what Your Honor has echoed.  My comment

 6:59PM   3     is, let's not hear any more about it, and let's tell the jury

 6:59PM   4     in one sentence:  Don't think about it.  I am not going to ask

 6:59PM   5     you a question about it.

 6:59PM   6               THE COURT:  Okay.  Well, let me hear now from our

 6:59PM   7     good friends at Wake Forest, Argenta, KCI.

 6:59PM   8               MS. COWART:  Thank you, Your Honor.  Mr. Macon is

 6:59PM   9     going to let me do this.

 6:59PM  10               THE COURT:  Well, he knows what --

 6:59PM  11               MS. COWART:  We are going to allow them to play this

 6:59PM  12     excerpt.  But I just want to say, Your Honor, that we have

 6:59PM  13     Federal Rules of Procedure, so that cases can be done in an

 6:59PM  14     orderly fashion.

 6:59PM  15               They knew about Mr. Tumey in 2001 when he met with

 6:59PM  16     their people.  They knew about Mr. Tumey in December of 2004

 6:59PM  17     when we disclosed him in our Rule 26 disclosures.  They knew

 6:59PM  18     about him in May of 2005, when we talked about him in a

 6:59PM  19     deposition.

 6:59PM  20               So for Mr. Sadler to say that, oh, all of a sudden

 7:00PM  21     this light bulb went off, and he didn't know what was going on

 7:00PM  22     in this case, oh, but he got this great little nugget at this

 7:00PM  23     deposition that was supposed to be about somebody named

 7:00PM  24     Fleischmann, I think, Your Honor, you know, we might as well

 7:00PM  25     not have federal rules.  But we will let them play this
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 7:00PM   1     excerpt from their deposition.

 7:00PM   2               MR. SADLER:  Let me clarify.  I don't want to play

 7:00PM   3     it.

 7:00PM   4               THE COURT:  Okay.

 7:00PM   5               MR. SADLER:  I think it is improper, any more

 7:00PM   6     commentary, any more questions is improper.  I ask the Court

 7:00PM   7     to instruct there be no more commentary and to tell the jury

 7:00PM   8     that's not an issue in the case.

 7:00PM   9               THE COURT:  Well, I will say, I don't think there

 7:00PM  10     should be any more commentary on the subject.

 7:00PM  11               MR. MACON:  I can't imagine how there would be.  I

 7:00PM  12     don't think there are any more witnesses coming up --

 7:00PM  13               THE COURT:  And I will consider an instruction,

 7:00PM  14     but I will --

 7:00PM  15               MR. MACON:  But you would certainly give us advance

 7:00PM  16     notice, Your Honor?

 7:00PM  17               THE COURT:  Sure.

 7:00PM  18               MR. MACON:  I mean, this type -- it is not fair to

 7:00PM  19     come here expecting to argue about Tumey and all of a sudden

 7:00PM  20     this is a back way --

 7:00PM  21               THE COURT:  I am going to let you both look at it.

 7:00PM  22     I may not give an instruction, but we all agree there will be

 7:00PM  23     no more discussion about the visits.

 7:00PM  24               MR. MACON:  Okay.  And just let me say, are we going

 7:00PM  25     to have the Tumey or not?  He said he doesn't want it.
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 7:01PM   1               THE COURT:  He doesn't want to, then, so we won't

 7:01PM   2     have the Tumey.

 7:01PM   3               MR. MACON:  Thank you.

 7:01PM   4               MR. SADLER:  Thank you.

 7:01PM   5               THE COURT:  Okay.  And, you know, I understand what

 7:01PM   6     you are saying, Ms. Cowart.  My view is that this is kind of

 7:01PM   7     like one of those witnesses who shows up at the last minute

 7:01PM   8     and says:  I have got the information that will break the

 7:01PM   9     case.

 7:01PM  10               Well, he didn't have -- my view is, he may have had

 7:01PM  11     information to break the case.  It just wasn't in the kind of

 7:01PM  12     format that can be used.  You know, you get these kind of

 7:01PM  13     people that show up at the end.  I don't know how he showed

 7:01PM  14     up.

 7:01PM  15               But at any rate, we have all done a good job of

 7:01PM  16     working with each other.  So I will consider that.  You guys

 7:01PM  17     talk about it, and I will think about the instruction.

 7:01PM  18               MR. SADLER:  We will prepare something that is no

 7:01PM  19     longer than a sentence.

 7:01PM  20               THE COURT:  And show it to the other side.

 7:01PM  21               MR. SADLER:  And he will take several days to look

 7:01PM  22     at it --

 7:01PM  23               MR. MACON:  I will not take -- anything he prepares,

 7:01PM  24     I know how I feel about it, Your Honor.

 7:01PM  25               THE COURT:  Okay.  Well, that would be good.  So I
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 7:01PM   1     guess I will just go ahead and make the instruction right now.

 7:01PM   2               (Laughter.)

 7:01PM   3               MR. MACON:  And sometimes I feel like that is what

 7:01PM   4     is happening.

 7:01PM   5               THE COURT:  You know I love you all so much.

 7:01PM   6               MR. MACON:  It is hard to tell sometimes, Your

 7:02PM   7     Honor.

 7:02PM   8               MR. ESPEY:  It is that tough love.

 7:02PM   9               THE COURT:  Yes.  I thought -- I tried not, because

 7:02PM  10     of my enormous respect for Mr. Macon's wife, who I love

 7:02PM  11     dearly, I tried not to be partial to Mr. Macon's case, but it

 7:02PM  12     just --

 7:02PM  13               MR. MACON:  You have been very successful.

 7:02PM  14               (Laughter.)

 7:02PM  15               MR. MACON:  I am going to congratulate you, Your

 7:02PM  16     Honor.  You should get something for that.  You have been

 7:02PM  17     totally successful.

 7:02PM  18               THE COURT:  I am glad that I have succeeded in one

 7:02PM  19     area.

 7:02PM  20               MR. MACON:  We can put you -- maybe we will go to

 7:02PM  21     the motion to strike now.

 7:02PM  22               THE COURT:  Yes.  Let's go to the motion to strike.

 7:02PM  23     I have read -- just briefly, I have read -- I have got a lot

 7:02PM  24     of reading going on right here, but I have read your motion,

 7:02PM  25     Mr. Espey, and then I have read your response.  Let me
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 7:02PM   1     short-circuit this.

 7:02PM   2               I understand your concern, Mr. Espey, and you did

 7:02PM   3     make a good response.  I mean, both of you wrote very well on

 7:03PM   4     this.

 7:03PM   5               Why don't we right now, since I mean, there is --

 7:03PM   6     you know, I realize we think the jury has absorbed every

 7:03PM   7     detail of this case, but I am not for sure.  Why don't we talk

 7:03PM   8     about, prospectively first, what you want out of your

 7:03PM   9     witnesses to come.

 7:03PM  10               MR. ESPEY:  I agree.

 7:03PM  11               THE COURT:  Why don't we talk prospectively about

 7:03PM  12     that.

 7:03PM  13               MR. ESPEY:  Okay.  We are -- that's perfect,

 7:03PM  14     because we are going to have four clinicians follow Dr.

 7:03PM  15     Orgill, so I think that is best to talk about that.

 7:03PM  16               THE REPORTER:  The other microphone works better.

 7:03PM  17               THE COURT:  Excellent.  Thank you.

 7:03PM  18               MR. ESPEY:  The KCI clinicians, the fact witnesses,

 7:03PM  19     testified about the efficacy of the product, the cost

 7:03PM  20     effectiveness of the products, and the effect of

 7:03PM  21     advertisements on them, and then they gave their comparative

 7:03PM  22     opinion about the products.

 7:04PM  23               THE COURT:  Can I stop you one minute?  There does

 7:04PM  24     seem to me to be some incongruity here if -- I mean, just with

 7:04PM  25     the plaintiff's case, if I could just ask about it.  If the --
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 7:04PM   1     however, Dr. Orgill, who is a wonderful witness, by the way.

 7:04PM   2     I thought he and Dr. Hopf were both wonderful witnesses.

 7:04PM   3               But if the -- what does he call it?  The BlueSky

 7:04PM   4     package?  Is that what --

 7:04PM   5               MR. ESPEY:  System.

 7:04PM   6               MR. MACON:  System.

 7:04PM   7               THE COURT:  The BlueSky system, if it is as it

 7:04PM   8     works, both as an apparatus and as a method, if it

 7:04PM   9     successfully infringes, why doesn't it work as well as the

 7:04PM  10     VAC?  Just answer me that.

 7:04PM  11               MR. MACON:  It is a difference in method -- I mean,

 7:04PM  12     we can get him to talk about that, if you want to.

 7:04PM  13               THE COURT:  No.  But --

 7:04PM  14               MR. MACON:  He has a very solid explanation of why.

 7:05PM  15     They haven't done -- they infringe, but they haven't done it

 7:05PM  16     well.  And, you know, I mean, this is Larry talking.  He can

 7:05PM  17     explain it very -- but they have not done it well.

 7:05PM  18               THE COURT:  But I mean, he has never used the

 7:05PM  19     device, right?

 7:05PM  20               MR. MACON:  No, no, no.  And, again, we have other

 7:05PM  21     people -- if you want us to put on that testimony, Your Honor,

 7:05PM  22     we will be happy to.

 7:05PM  23               THE COURT:  Well, I just --

 7:05PM  24               MR. MACON:  I thought that was sort of off bounds.

 7:05PM  25               THE COURT:  Well, you know, the only -- there has
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 7:05PM   1     been -- I think, you know, I am trying -- this case kind of --

 7:05PM   2     there are funny intersections here.

 7:05PM   3               MR. MACON:  Correct.

 7:05PM   4               THE COURT:  If this is -- they are saying, you know,

 7:05PM   5     this is a substitution for the VAC --

 7:05PM   6               MR. MACON:  They are certainly saying that.

 7:05PM   7               THE COURT:  The BlueSky system is a substitution for

 7:05PM   8     a VAC.

 7:05PM   9               MR. MACON:  Correct.

 7:05PM  10               THE COURT:  And if they are infringing, it would

 7:05PM  11     seem like it would be a substitution for the VAC.

 7:05PM  12               MR. MACON:  Well, let's talk about two separate

 7:05PM  13     things.  They are infringing upon the claims.  The claims

 7:06PM  14     don't make it work -- or they don't totally make it work -- as

 7:06PM  15     an example, let's take as an example the screen.

 7:06PM  16               They have chosen something that our experts believe

 7:06PM  17     is a screen, qualified it.  Now, they don't think that is the

 7:06PM  18     right screen.  They think that BlueSky, because they were --

 7:06PM  19     because, for whatever reason, BlueSky chose a screen that

 7:06PM  20     doesn't really work that well, but it qualifies as a screen.

 7:06PM  21               THE COURT:  Okay.

 7:06PM  22               MR. MACON:  And that is one example.  There is a

 7:06PM  23     theory -- but me never to mention any conspiracy theories, I

 7:06PM  24     won't bring it up, but there is a theory that they were trying

 7:06PM  25     to get around -- they were trying to not appear to infringe,
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 7:06PM   1     and so they took something and they -- neither fish nor

 7:06PM   2     fowl -- they infringe, but they don't do it well.

 7:06PM   3               THE COURT:  Okay.  Well, I see what you are saying.

 7:06PM   4               MR. MACON:  And we have got --

 7:06PM   5               THE COURT:  Well, there is testimony in the record

 7:06PM   6     right now that -- I can't remember.  One doctor said they

 7:06PM   7     wouldn't -- I think one of the doctors said he wouldn't use it

 7:07PM   8     again.  I didn't let that in, but he did say --

 7:07PM   9               MR. MACON:  Right.

 7:07PM  10               THE COURT:  -- it didn't work well.

 7:07PM  11               MR. MACON:  That's right.

 7:07PM  12               THE COURT:  Okay.  So who is going to testify --

 7:07PM  13     thank you for just working with me on that.  But who is going

 7:07PM  14     to testify that it does have --

 7:07PM  15               MR. ESPEY:  That it does work?

 7:07PM  16               THE COURT:  -- it does work?

 7:07PM  17               MR. ESPEY:  Penny Campbell, Shelley Taylor, and I

 7:07PM  18     haven't spoken with Mr. McClanahan recently, but it might be

 7:07PM  19     Jacquelin Scott.

 7:07PM  20               THE COURT:  Okay.  And those people --

 7:07PM  21               MR. MACON:  Well -- name wasn't --

 7:07PM  22               MR. ESPEY:  Well, I qualified my answer.  I am not

 7:07PM  23     positive.

 7:07PM  24               THE COURT:  Right.  Because I know he still -- but

 7:07PM  25     at any rate, so those people say, they have applied the

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        4457

 7:07PM   1     Versatile One system to patients and they have seen good

 7:07PM   2     results?

 7:07PM   3               MR. ESPEY:  Correct.

 7:07PM   4               THE COURT:  Okay.  They can testify to that.

 7:07PM   5               MR. ESPEY:  Right.

 7:07PM   6               THE COURT:  That's not a problem.

 7:07PM   7               MR. ESPEY:  But they have also applied the VAC

 7:07PM   8     system.

 7:07PM   9               THE COURT:  Okay.

 7:07PM  10               MR. ESPEY:  And so they are going to say what their

 7:07PM  11     opinion -- or what has happened with both products.

 7:07PM  12               THE COURT:  Okay.  Now, let me read something a

 7:07PM  13     minute.  Hold on.  Let me just check something.  Just one

 7:08PM  14     minute.  If you will just give me one second.

 7:08PM  15               MR. ESPEY:  Certainly, Your Honor.

 7:09PM  16               THE COURT:  Okay.  Let's just take Dr. Condor.  Dr.

 7:09PM  17     Condor was asked about the results of the use of the Versatile

 7:09PM  18     One on four patients and how those results compared to his

 7:09PM  19     experience with the VAC, so he was allowed to do that.

 7:09PM  20               MR. MACON:  Your Honor, I may be able to cut this

 7:09PM  21     short.

 7:09PM  22               THE COURT:  Sure.

 7:09PM  23               MR. MACON:  We don't have any problem with them

 7:09PM  24     talking about their personal experience:  We used it on

 7:09PM  25     patient one.  We used the VAC on patient one.  It didn't work.
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 7:09PM   1     We don't have any problem with that.

 7:09PM   2               The Court set up a rule early on that you could say,

 7:09PM   3     yes, you could say what your personal experience was, but you

 7:09PM   4     couldn't generalize, and you enforced that on several people.

 7:09PM   5     You couldn't say, "I have done a study," unless it is a

 7:09PM   6     clinical study, and that was your rule.

 7:09PM   7               And we don't have any problem of them getting up and

 7:09PM   8     saying:  I have used the VAC on three patients.  It didn't

 7:09PM   9     work.  I used the BlueSky and it worked great.

 7:09PM  10               THE COURT:  Okay.

 7:09PM  11               MR. MACON:  As long as they don't generalize, we

 7:09PM  12     won't have a problem.

 7:09PM  13               THE COURT:  Okay.

 7:09PM  14               MR. ESPEY:  I think Condor did just what you are

 7:10PM  15     saying was improper, which was compare your results on the --

 7:10PM  16     with the Versatile One to your results on the VAC, and that's

 7:10PM  17     what was played.

 7:10PM  18               MR. MACON:  I am sorry.  I don't --

 7:10PM  19               THE COURT:  Well, in other words, let me just make

 7:10PM  20     sure, Mr. Macon, you are saying that you will have no

 7:10PM  21     objection, for example, for these witnesses to get up and say:

 7:10PM  22     I used the VAC.  I used the Versatile One on these patients.

 7:10PM  23               MR. MACON:  Uh-huh.

 7:10PM  24               THE COURT:  My experience was, on these patients,

 7:10PM  25     the Versatile One worked better than the VAC?
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 7:10PM   1               MR. MACON:  Absolutely.  And you pretty well said

 7:10PM   2     that.  But the other thing you said was, nobody -- and this

 7:10PM   3     was against some of our testimony, which was excluded, which

 7:10PM   4     you are probably right.

 7:10PM   5               You said, but you can't generalize unless you have a

 7:10PM   6     clinical -- a scientifically clinical trial.  You said that on

 7:10PM   7     several occasions, and that's fair.

 7:10PM   8               THE COURT:  Okay.  And then I think you are correct,

 7:10PM   9     and I just want to stay consistent.  So I think you can do

 7:10PM  10     that, Mr. Espey.

 7:10PM  11               MR. ESPEY:  So the witness can testify what their

 7:11PM  12     experiences were on the Versatile One, and how did those

 7:11PM  13     experiences compare to your experiences with the VAC?

 7:11PM  14               THE COURT:  Right.

 7:11PM  15               MR. ESPEY:  Okay.

 7:11PM  16               MR. MACON:  As long as they are not generalized.

 7:11PM  17               THE COURT:  Right.  As long as you are talking

 7:11PM  18     about, you know, I treated these four patients and these four

 7:11PM  19     patients.  And the four patients on the VAC, it didn't work.

 7:11PM  20     And the four patients on the Versatile One, it worked.  And so

 7:11PM  21     I had a better result on the Versatile One in actual patient

 7:11PM  22     care than I did on the VAC.

 7:11PM  23               MR. MACON:  No objection.

 7:11PM  24               THE COURT:  Okay.

 7:11PM  25               MR. ESPEY:  Okay.  But the testimony of their
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 7:11PM   1     witnesses went further, which was the Versatile One did not

 7:11PM   2     perform like the VAC, so -- but -- so our witnesses can say

 7:11PM   3     that also?

 7:11PM   4               THE COURT:  Sure.

 7:11PM   5               MR. ESPEY:  Okay.

 7:11PM   6               MR. MACON:  On those three patients?

 7:11PM   7               THE COURT:  Right.  On the patients they treated,

 7:11PM   8     they can go further and say:  The Versatile One worked.  The

 7:11PM   9     VAC didn't.  I didn't get a good result on the VAC.

 7:11PM  10               MR. ESPEY:  Add I don't want to mislead you, Your

 7:11PM  11     Honor.  I think that their testimony is going to be a lot more

 7:11PM  12     than four, and it is going to be generally positive for both

 7:12PM  13     products, just so you kind of understand what it will be.

 7:12PM  14               THE COURT:  Well, that's fine.  That's not a

 7:12PM  15     problem.  But, you know, I mean, there are going to be a

 7:12PM  16     lot -- I can hardly wait for the final arguments in this

 7:12PM  17     case --

 7:12PM  18               MR. ESPEY:  Me too.

 7:12PM  19               THE COURT:  -- because you have got a lot to argue.

 7:12PM  20     Okay.  So you are okay on that, Mr. Espey?

 7:12PM  21               MR. MACON:  As long as we don't generalize and say,

 7:12PM  22     I have a study --

 7:12PM  23               THE COURT:  Right.

 7:12PM  24               MR. ESPEY:  Nobody is going to talk about a study.

 7:12PM  25               THE COURT:  Okay.
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 7:12PM   1               MR. ESPEY:  I am sure of that.

 7:12PM   2               THE COURT:  Okay.  Great.

 7:12PM   3               MR. ESPEY:  They also testified as to, the witnesses

 7:12PM   4     talked about the cost effectiveness of the products.  I assume

 7:12PM   5     that we will be allowed to ask our witnesses about the cost

 7:12PM   6     effectiveness of the Versatile One?

 7:12PM   7               THE COURT:  I think, yes.  If they have done -- you

 7:12PM   8     know, I may have made, to some extent, may have controlled Dr.

 7:12PM   9     Lockhart too tightly.  And if I did, I did, and, you know, we

 7:12PM  10     will try to figure out how to deal with that.

 7:12PM  11               But if they had an opportunity to be cost-effective

 7:12PM  12     or to figure out how the Versatile One system is

 7:13PM  13     cost-effective in dealing with, you know, their work and so

 7:13PM  14     forth, as a hospital administrator or a nurse or somebody who

 7:13PM  15     makes cost decisions, they can testify.

 7:13PM  16               MR. ESPEY:  Okay.  And conversely, though, if they

 7:13PM  17     have dealt with the VAC, and it has not been cost-effective,

 7:13PM  18     they can testify to that too, in that same criteria?

 7:13PM  19               THE COURT:  That same criteria.  Of course, it will

 7:13PM  20     be -- I mean, I think the -- it would be admissible -- the

 7:13PM  21     weight of the testimony would be something for the jury to

 7:13PM  22     look at.

 7:13PM  23               MR. MACON:  And again, Your Honor, as long as it is

 7:13PM  24     this guy, "I had three VACs.  They cost me too much money," I

 7:13PM  25     understand that.
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 7:13PM   1               THE COURT:  Sure.

 7:13PM   2               MR. MACON:  But no studies, no generalizations.

 7:13PM   3               THE COURT:  If they have done a cost evaluation of,

 7:13PM   4     they had to look at the VAC as compared to the Versatile One

 7:13PM   5     to make a cost decision, in that instance, they can do it.

 7:13PM   6               MR. MACON:  Your Honor, if any of these people do

 7:13PM   7     it -- I won't say "if any."  If either Ms. Campbell or Ms.

 7:14PM   8     Taylor do that, we are going to complain to high heaven,

 7:14PM   9     because we have had subpoenas and we have got notices on those

 7:14PM  10     people.  The other two are not controlled, and so if they have

 7:14PM  11     done it --

 7:14PM  12               THE COURT:  What do you mean?  I'm sorry.

 7:14PM  13               MR. MACON:  We have interrogatories.  We have

 7:14PM  14     requests for production of documents for any comparisons --

 7:14PM  15     and I can bring those all out -- for any comparisons of any

 7:14PM  16     kind between these or any studies or any tests.

 7:14PM  17               So if BlueSky or any of its employees have done

 7:14PM  18     that, then we have not been provided that, and we would come

 7:14PM  19     in and move to exclude it on that ground.

 7:14PM  20               THE COURT:  Okay.  Well, Mr. Espey --

 7:14PM  21               MR. ESPEY:  Well, these are not going to be

 7:14PM  22     documented studies.  This is just going to be like Cindy

 7:14PM  23     Miller testified to, you know, the VAC is a cost-effective

 7:14PM  24     therapy because we reduce the number of treatment days.

 7:14PM  25     Therefore, we save people money.
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 7:14PM   1               That's what I have to -- you know, her testimony is,

 7:14PM   2     that's what I have to tell the doctors and nurses.  And so

 7:14PM   3     these clinicians are going to have similar testimony, which

 7:14PM   4     is, you know, I have dealt with all of these patients.  I know

 7:15PM   5     what the cost the VAC is.  I know how long it takes.  I know

 7:15PM   6     the Versatile One and I know what its components are and I

 7:15PM   7     know what its costs are.  This is what it takes to use the

 7:15PM   8     Versatile One versus the VAC.  You know, that's the relative

 7:15PM   9     cost effectiveness.

 7:15PM  10               MR. MACON:  And, Your Honor, perhaps we can't do it

 7:15PM  11     until we see it, but if it is somebody who is just sort of

 7:15PM  12     saying, "Hey, it is my opinion this one is cheaper than that

 7:15PM  13     one, based upon my experience," that is one thing, and I don't

 7:15PM  14     think I have got a beef with that.

 7:15PM  15               MR. ESPEY:  Okay.  That's what --

 7:15PM  16               MR. MACON:  Let me start -- what you were saying,

 7:15PM  17     you were saying if they have done a study, if they have done a

 7:15PM  18     calculation.  If they have that, that should have been

 7:15PM  19     produced in discovery.

 7:15PM  20               THE COURT:  Okay.  I see what you are saying.  Okay.

 7:15PM  21     But if they are just talking about their opinion, working with

 7:15PM  22     both sides, they can testify about that.

 7:15PM  23               MR. ESPEY:  Very good.  The effect of

 7:15PM  24     advertisements, whether or not a nurse would, you know, would

 7:15PM  25     be materially induced to buy a product based upon an
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 7:15PM   1     advertisement or not, that was something that Ms. Miller

 7:15PM   2     testified to.

 7:16PM   3               We want our clinicians also to be able to testify as

 7:16PM   4     to whether or not, you know, just getting a flyer would cause

 7:16PM   5     you to, you know, change your purchasing decision.

 7:16PM   6               THE COURT:  Okay.

 7:16PM   7               MR. MACON:  And, again, let's divide it in two

 7:16PM   8     parts.  If they are saying, "It wouldn't cause me to change

 7:16PM   9     mine," there is nothing I can do about it.  If they start

 7:16PM  10     giving an opinion, saying, "It would cause -- it wouldn't

 7:16PM  11     cause doctors or nurses," or something like that, then it gets

 7:16PM  12     into the area of expert.

 7:16PM  13               THE COURT:  Right.  They can talk about, it wouldn't

 7:16PM  14     make me change my opinion.

 7:16PM  15               MR. ESPEY:  But that's precisely what Ms. Miller

 7:16PM  16     testified to, which was that if you send these flyers out to

 7:16PM  17     the community that we care about, that's going to get them to

 7:16PM  18     change their mind, so we need testimony to rebut that.

 7:16PM  19               MR. MACON:  I would like to see that testimony.  I

 7:16PM  20     don't believe Ms. Miller said that.  I don't -- I really don't

 7:16PM  21     think --

 7:16PM  22               THE COURT:  Well, if you can find Ms. Miller's

 7:16PM  23     testimony, if you will help me on that, I will take a look at

 7:16PM  24     it.

 7:16PM  25               MR. ESPEY:  Okay.  I don't have it handy, but --

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        4465

 7:16PM   1               THE COURT:  Well, I will be here in the morning.

 7:16PM   2               (Laughter.)

 7:16PM   3               MR. ESPEY:  I will too.

 7:16PM   4               THE COURT:  That's great.  We will both be here.

 7:16PM   5               MR. ESPEY:  Right.  Okay.  And I anticipate that we

 7:17PM   6     are going to make an offer of proof on Donald Lockhart also.

 7:17PM   7     And in addition, we will join in the offer of proof with Mr.

 7:17PM   8     Tumey.

 7:17PM   9               THE COURT:  Yes.  And you may do so, and I would

 7:17PM  10     like you to make an offer of proof on Dr. Lockhart.  I would

 7:17PM  11     like to look at that.

 7:17PM  12               MR. ESPEY:  Thank you, Your Honor.

 7:17PM  13               THE COURT:  Okay.  And so I will be here in the

 7:17PM  14     morning.  If you guys need to talk to me, I will be here, you

 7:17PM  15     know, 15 till or 20 till.  Just let me know.

 7:17PM  16               MR. ESPEY:  Thank you, Your Honor.

 7:17PM  17               THE COURT:  And I will look at Dr. Miller's

 7:17PM  18     testimony -- Ms. Miller's testimony.

 7:17PM  19               MR. MACON:  If he can find it, we will look at it

 7:17PM  20     and --

 7:17PM  21               THE COURT:  Let's do that.  You guys -- maybe at

 7:17PM  22     least some of you be over here at about 8:30 and share that

 7:17PM  23     information.

 7:17PM  24               MR. MACON:  We would be glad to.

 7:17PM  25               THE COURT:  Okay.
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 7:17PM   1               MR. MACON:  Give me a call to make sure --

 7:17PM   2               THE COURT:  Okay.

 7:17PM   3               MR. ESPEY:  That's it for me.

 7:17PM   4               THE COURT:  Mr. Espey, well done, well done.

 7:17PM   5               Okay.  Do we have anything else?

 7:17PM   6               MS. COWART:  Your Honor, I just have one

 7:17PM   7     housekeeping matter.

 7:17PM   8               THE COURT:  Sure.

 7:17PM   9               MS. COWART:  We calculated the time from June 2nd

 7:17PM  10     until July the 7th, and we just want to make it a part --

 7:18PM  11               THE COURT:  We are going to be way under, are we

 7:18PM  12     not?

 7:18PM  13               MS. COWART:  I am sure.

 7:18PM  14               MR. MACON:  Will you give us some time back?

 7:18PM  15               THE COURT:  You guys are way under.  Oh, yes.

 7:18PM  16               MR. SADLER:  I will take your --

 7:18PM  17               THE COURT:  Now, how are you guys working on the

 7:18PM  18     exhibits?  Are you keeping up with the exhibits?

 7:18PM  19               MS. COWART:  We are, Your Honor.  We have a problem

 7:18PM  20     with a couple of exhibits and we might have to remove them

 7:18PM  21     from the list, give you what we have and then come in and talk

 7:18PM  22     about P-618 and P-138.

 7:18PM  23               THE COURT:  Okay.  And let me say, one of the things

 7:18PM  24     I wanted to think about the exhibits for the jury -- you know,

 7:18PM  25     normally, we just get all of these exhibits and just plop them
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 7:18PM   1     on the middle of the table.

 7:18PM   2               I would like you guys, if the plaintiffs would

 7:18PM   3     prepare a -- in fact, really, I would like it if you would

 7:18PM   4     prepare about -- and I hate to ask you this, but at least two

 7:18PM   5     binders, two copies, and defendants, two binders of -- two

 7:18PM   6     copies of all of your exhibits, so that we can just take them

 7:19PM   7     in and give them to the jury.

 7:19PM   8               MR. SADLER:  Excuse me.  They do plaintiff's

 7:19PM   9     exhibits and we do admitted defendants' exhibits?

 7:19PM  10               THE COURT:  Exactly.

 7:19PM  11               MR. MACON:  And we can do a joint -- the joint --

 7:19PM  12               MR. SADLER:  Well, I was wondering, if maybe what we

 7:19PM  13     ought to do is get together and have them all --

 7:19PM  14               THE COURT:  That would be perfect.

 7:19PM  15               MR. SADLER:  And we will work that out.

 7:19PM  16               THE COURT:  Yes.

 7:19PM  17               MR. SADLER:  We also need to meet some time,

 7:19PM  18     probably on Friday, because there are a lot of things that we

 7:19PM  19     both want to make sure that redactions have been made.

 7:19PM  20               MR. MACON:  Correct.

 7:19PM  21               MR. SADLER:  Where a certain exhibit was offered but

 7:19PM  22     nobody wanted a certain page in, but we have got a lot of that

 7:19PM  23     to do.

 7:19PM  24               THE COURT:  Could you all work with Mr. Frye some

 7:19PM  25     time Friday?  In fact, he can go on the outside and work with
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 7:19PM   1     some of your people on the outside to kind of make sure all of

 7:19PM   2     that is done.

 7:19PM   3               MR. SADLER:  We will do that.

 7:19PM   4               THE COURT:  Okay.  And let's see.  So exhibits.

 7:19PM   5     Where are you guys on the verdict form?

 7:19PM   6               MR. MACON:  That's part of the --

 7:19PM   7               THE COURT:  I understood that basically what -- I

 7:19PM   8     mean, we really are working on the instructions right now, but

 7:19PM   9     I understand the verdict form is still a little bit in flux.

 7:20PM  10               MR. SADLER:  It is.  I saw an e-mail, but I don't --

 7:20PM  11     I haven't looked at it, because I have been in court.

 7:20PM  12               But were you just circulating the instructions

 7:20PM  13     today, not a verdict form?

 7:20PM  14               MS. SCHONWALD:  It was questions that came up,

 7:20PM  15     various --

 7:20PM  16               MR. SADLER:  We need to continue to talk -- I mean,

 7:20PM  17     I think we have identified and we identified for your staff

 7:20PM  18     yesterday evening, there are issues that the Court is simply

 7:20PM  19     going to have to rule on --

 7:20PM  20               THE COURT:  Sure.

 7:20PM  21               MR. SADLER:  -- that we can't talk through, and

 7:20PM  22     those relate both to the instructions and to the verdict form,

 7:20PM  23     a much smaller subset on the verdict form than on the

 7:20PM  24     instructions.

 7:20PM  25               THE COURT:  Okay.  And I will tell you, I do have a
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 7:20PM   1     default rule.  I look at your arguments and then I look at

 7:20PM   2     Judge Fulsom and Judge Ward's instructions, and if it is in

 7:20PM   3     Judge Folsom or Judge Ward's instructions, I give their

 7:20PM   4     instructions.

 7:20PM   5               MR. SADLER:  Can I make a request then?

 7:20PM   6               THE COURT:  Sure.

 7:20PM   7               MR. SADLER:  If either Judge Ward or Judge Fulsom

 7:20PM   8     has ever instructed a jury on conspiracy to infringe a patent,

 7:20PM   9     I would request that we be provided with that.

 7:21PM  10               THE COURT:  They have not, and I will tell you on

 7:21PM  11     that score, just to let you know, I am -- I realize this is a

 7:21PM  12     common law rule in Texas, but I am going to look at the

 7:21PM  13     federal criminal pattern jury instructions and kind of see how

 7:21PM  14     those instructions work.  Leslie's husband knows how those

 7:21PM  15     instructions work.

 7:21PM  16               MR. MACON:  Uh-huh.

 7:21PM  17               THE COURT:  And I am going to pretty much use the

 7:21PM  18     same kind of detail in instructing on the conspiracy that we

 7:21PM  19     use in a federal conspiracy charge, the same kind of -- if

 7:21PM  20     there is not much detail, I mean, you know, I won't use it.

 7:21PM  21     If there is a lot of detail, I would.

 7:21PM  22               But I am just -- for formatting purposes, not for

 7:21PM  23     law purposes.  But for formatting purposes, I am going to try

 7:21PM  24     to sort of follow that pattern, the pattern itself, just to

 7:21PM  25     let you know that.  So if you want to take a look at those,
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 7:22PM   1     you can take a look and tell me what you think, but --

 7:22PM   2               MR. SADLER:  We have done that already on our side.

 7:22PM   3               THE COURT:  Okay.

 7:22PM   4               MR. SADLER:  We had looked at that.

 7:22PM   5               THE COURT:  Okay.  Well, that is the way I am going

 7:22PM   6     to do that.  Okay.

 7:22PM   7               MR. ESPEY:  One more point, Your Honor, which was

 7:22PM   8     the number of witnesses, and Mr. McClanahan said that

 7:22PM   9     depending what they were going to do on the false advertising,

 7:22PM  10     we may or may not want to call one more witness.

 7:22PM  11               And you will recall that Dr. Reisetter, the survey

 7:22PM  12     expert, testified concerning two advertisements, but the

 7:22PM  13     plaintiffs have told me that their theory is broader than

 7:22PM  14     that, that they have additional advertisements.

 7:22PM  15               And so I just want to let you know that we may call

 7:22PM  16     an additional witness kind of to deal with the, you know, I

 7:22PM  17     guess cases involved and different theories that are coming

 7:22PM  18     out.

 7:22PM  19               THE COURT:  Can I ask, I am a little -- what is the

 7:22PM  20     theory that the plaintiffs have here?  Are you just going to

 7:22PM  21     just flood me with a bunch of BlueSky advertisements and say

 7:22PM  22     it is just all more of the same?

 7:23PM  23               I mean, doesn't there need to be some better

 7:23PM  24     foundation for that for them being false?

 7:23PM  25               MS. HYMAN:  Your Honor, there is foundation for the
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 7:23PM   1     ones we are going to use.  There are the two that Dr.

 7:23PM   2     Reisetter addressed and then there are five others that make

 7:23PM   3     the same kind of unsubstantiated comparisons on either cost or

 7:23PM   4     efficacy of the two products.

 7:23PM   5               THE COURT:  And have you shown those to Mr. Espey?

 7:23PM   6               MS. HYMAN:  We both know which ones we are --

 7:23PM   7               MR. ESPEY:  Well, I am not sure.  Are they the ones

 7:23PM   8     from today?

 7:23PM   9               THE COURT:  Well, let me just ask Ms. Hyman and Mr.

 7:23PM  10     Espey.  Ms. Hyman, if you will show Mr. Espey, so he will know

 7:23PM  11     exactly which ones you are talking about.  Would you do that

 7:23PM  12     for me?

 7:23PM  13               MS. HYMAN:  Certainly.

 7:23PM  14               THE COURT:  Okay.  Great.  So you take a look at

 7:23PM  15     those, and we still have a couple of days to talk about this,

 7:23PM  16     and we will probably be here tomorrow night, my guess is, to

 7:23PM  17     talk about it.

 7:23PM  18               MR. ESPEY:  As long as you like, Your Honor.

 7:23PM  19               THE COURT:  What a great spirit, Mr. Espey.  You are

 7:23PM  20     an example for the rest of the lawyers in this court.

 7:23PM  21               MR. MACON:  And, Mr. Espey, the other witness will

 7:23PM  22     be Mr. Weston?

 7:23PM  23               MR. ESPEY:  Most likely.

 7:23PM  24               MR. MACON:  Okay.  We would --

 7:24PM  25               THE COURT:  Okay.  All I am telling you guys is, one

                         Karl H. Myers, CSR, RMR, CRR - (210) 212-8114

                                                                        4472

 7:24PM   1     way or another, we are going to finish the testimony Thursday.

 7:24PM   2               MR. SADLER:  And I am going to help with that.  We

 7:24PM   3     are not going to call the damages expert.

 7:24PM   4               THE COURT:  Okay.  That does help.

 7:24PM   5               MR. MACON:  Okay.  So --

 7:24PM   6               THE COURT:  That helps a lot.  So you are --

 7:24PM   7               MR. MACON:  They have requested one deposition,

 7:24PM   8     which I still -- I have been sort of busy today, and so I

 7:24PM   9     still haven't looked at it, but I will look at it tonight

 7:24PM  10     and --

 7:24PM  11               MR. SADLER:  We can talk tomorrow.

 7:24PM  12               THE COURT:  Okay.

 7:24PM  13               MR. SADLER:  That, again, was the piece on Mr.

 7:24PM  14     Bridi.  It is very brief, and we are talking 45 minutes, not

 7:24PM  15     even that, 20 minutes.

 7:24PM  16               MR. MACON:  I literally haven't seen it.  I can't

 7:24PM  17     comment.

 7:24PM  18               THE COURT:  Okay.  Well, you all take a look at it.

 7:24PM  19     Okay.  There seems to be in my mind something --

 7:24PM  20               Okay.  Now, on the instructions, can you all be

 7:24PM  21     helping Kerry and David on the instructions?

 7:25PM  22               Ms. Hyman, if you, and whoever else from your

 7:25PM  23     team --

 7:25PM  24               MR. SADLER:  Mr. Powers and I are working on it.

 7:25PM  25               THE COURT:  Okay.  Good.  If you guys kind of get to
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 7:25PM   1     a point where you think we are at a baseline where I can then

 7:25PM   2     see what the disagreements are and make a final decision, it

 7:25PM   3     would help me if that could be done, you know, by tomorrow

 7:25PM   4     afternoon.

 7:25PM   5               MR. SADLER:  We are very close.  We are very close

 7:25PM   6     to it.  You do have some questions out to us, which we said we

 7:25PM   7     would provide some law on or some input, but we are -- I think

 7:25PM   8     we are close to that and could get to that --

 7:25PM   9               THE COURT:  Because I am going to work with the law

 7:25PM  10     clerks tomorrow evening on this.

 7:25PM  11               MR. SADLER:  Okay.

 7:25PM  12               MS. HYMAN:  Now, after the ones that we said we were

 7:25PM  13     still working on, I have got two of them that I will circulate

 7:25PM  14     to you guys this evening.

 7:25PM  15               MR. SADLER:  Okay.

 7:25PM  16               MS. HYMAN:  And there were a couple of them that

 7:25PM  17     were patent specific, and we just need to get our patent guys

 7:25PM  18     to help us with that.

 7:25PM  19               THE COURT:  Okay.

 7:25PM  20               MS. HYMAN:  But we can do it by tomorrow

 7:25PM  21     afternoon --

 7:25PM  22               THE COURT:  That's perfect.  And then for the

 7:25PM  23     instructions -- I'm sorry -- the verdict form, I understand

 7:25PM  24     that you all are pretty much in large agreement on the verdict

 7:26PM  25     form, but there are one or two issues that you have?
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 7:26PM   1               MS. HYMAN:  Your Honor, they circulated a draft that

 7:26PM   2     addressed most of the things we talked through, and I frankly

 7:26PM   3     just haven't had a chance to look at it, but I will look at it

 7:26PM   4     this evening.

 7:26PM   5               THE COURT:  Okay.

 7:26PM   6               MR. SADLER:  I think conspiracy is one of the two

 7:26PM   7     major issues.

 7:26PM   8               THE COURT:  Okay.  I am going to have to -- you

 7:26PM   9     know, I am going to work with them on conspiracy tomorrow

 7:26PM  10     night.

 7:26PM  11               MS. HYMAN:  Okay.

 7:26PM  12               THE COURT:  And last, I thought since this worked so

 7:26PM  13     well, this might be helpful, because we will have so many

 7:26PM  14     people in the audience, at least, probably Friday, is if we

 7:26PM  15     could, when we finalize the instructions, if we could give

 7:26PM  16     them to you guys --

 7:26PM  17               MR. SADLER:  To put on the --

 7:26PM  18               THE COURT:  To put on the monitor.

 7:26PM  19               MR. MACON:  Absolutely.

 7:26PM  20               THE COURT:  Is that okay?

 7:26PM  21               MR. MACON:  That's not a problem.

 7:26PM  22               THE COURT:  So we can just have it on the monitor.

 7:26PM  23               MR. MACON:  Perfect.

 7:26PM  24               THE COURT:  And it may be, if we give them to you a

 7:26PM  25     little bit later, Thursday night, but I take it you are --
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 7:26PM   1               MR. MACON:  We are 24 hours a day.  We both are.

 7:26PM   2               THE COURT:  Okay.

 7:26PM   3               MR. SADLER:  And if it is in a Word Perfect

 7:26PM   4     document, it can be loaded relatively quickly.

 7:26PM   5               THE COURT:  And we use --

 7:27PM   6               MS. SCHONWALD:  Word Perfect.

 7:27PM   7               THE COURT:  Word Perfect.

 7:27PM   8               MR. MACON:  That is not a problem.

 7:27PM   9               THE COURT:  So we will have it.  You guys figure out

 7:27PM  10     who is going to do it, and I will just send it to you.

 7:27PM  11               MR. SADLER:  Very good.

 7:27PM  12               THE COURT:  Anything else?

 7:27PM  13               MR. SADLER:  Not from us.

 7:27PM  14               MR. MACON:  No.  I don't think so, Your Honor.

 7:27PM  15               THE COURT:  I am so happy.  It is about 7:30.  Now,

 7:27PM  16     remember, Mr. Espey, check that Miller testimony.

 7:27PM  17               MR. ESPEY:  Yes.

 7:27PM  18               THE COURT:  And then --

 7:27PM  19               MR. MACON:  Talk to us --

 7:27PM  20               THE COURT:  Somebody will be over here by 8:30 to

 7:27PM  21     talk to you about it in the morning.

 7:27PM  22               MR. ESPEY:  Yes, sir.

 7:27PM  23               THE COURT:  Okay.  Great.  You all have a great day.

 7:27PM  24     Denver or somebody -- I mean, Kerry will take you guys out.

 7:27PM  25     Everybody has to go the back way.  All of the front doors are
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 7:27PM   1     locked, so we all have to go this way.

 7:27PM   2               MR. MACON:  This way.

 7:27PM   3               THE COURT:  Okay.  And please tell Jane hello for

 7:27PM   4     me.

 7:27PM   5               (Proceedings recessed for the evening.)

 7:27PM   6               *-*-*-*-*-*-*-*
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     08:38AM  1       (July 12, 2006.)

     08:57AM  2            THE COURT:  Good morning.  We might as well stay

     08:57AM  3   seated.  We're lining the jury up.  Mr. Espey, did you and

     08:57AM  4   Mr. Macon have a chance to talk or --

     08:57AM  5            MR. ESPEY:  I think so.  They're going to send me an

     08:57AM  6   e-mail shortly that's going to resolve the issue.

     08:57AM  7            THE COURT:  Okay.  Excellent.

     08:57AM  8            MR. MACON:  We've done that and then we've resolved

     08:57AM  9   the issue on Mr. Bridi's deposition.  We've agreed on what's

     08:57AM 10   going to good in there.

     08:57AM 11            THE COURT:  Excellent.

     08:57AM 12            MR. MACON:  We just need to talk to the Court before

     08:57AM 13   BlueSky starts putting on witnesses.  We need to alert the

     08:57AM 14   Court to a couple of limine issues.

     08:57AM 15            THE COURT:  That's perfect.  Another job well done,

     08:57AM 16   gentlemen.

     08:57AM 17            MR. SADLER:  Would it be appropriate on our J N O Ls

     08:57AM 18   that we need to either renew or present -- talk about that

     08:57AM 19   over lunch break?

     08:57AM 20            THE COURT:  Basically, my thought would be -- I know

     08:57AM 21   you guys are enjoying these evening sessions so much, my

     08:57AM 22   thought would be you would reserve them until this evening.

     08:57AM 23            MR. SADLER:  Okay.  That's fine.

     08:57AM 24            THE COURT:  And then we will take them up this

     08:57AM 25   evening.
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     08:57AM  1            MR. SADLER:  That's fine.

     08:57AM  2            MR. MACON:  Denver was worried we didn't have

     08:58AM  3   anything to do tonight.

     08:58AM  4            THE COURT:  I told him I was going to make -- make

     08:58AM  5   the most of the evening, if I could.

     08:58AM  6            MR. McCLANAHAN:  Denver has been enjoying his

     08:58AM  7   vacation since Dr. Hopf went home.

     08:58AM  8            MR. MACON:  He only uses one hand now.

     08:58AM  9            THE COURT:  She did talk with a great deal of speed.

     08:58AM 10   I'll say that for her.

     08:58AM 11            MR. PARTRIDGE:  I did try the how now brown cow

     08:58AM 12   approach but it didn't work.

     08:58AM 13       (Off-the-record discussion.)

     08:58AM 14            MR. MACON:  Your Honor, one other thing.

             15            THE COURT:  Yes, sir.

     08:58AM 16            MR. MACON:  Ms. Gulde has been beating on me all

     08:59AM 17   night because last night when I was going through that slide

     08:59AM 18   show, I didn't -- I didn't always say the name of the document

     08:59AM 19   I was -- I was talking about.  Could we submit a list to both

     08:59AM 20   sides documents, they've got our slides, they're listed on

     08:59AM 21   there, and then submit it to the Court?

     08:59AM 22            THE COURT:  That will be perfect.  That will be

     08:59AM 23   perfect.

     08:59AM 24            MS. GULDE:  I just want to make sure it's in the

     08:59AM 25   record what he was talking about.
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     08:59AM  1            THE COURT:  Yes.  I think that's well -- we need

     08:59AM  2   to -- I'm depending on people like Ms. Gulde and Mr. Beard and

     08:59AM  3   Mr. Espey to keep this record straight.

     08:59AM  4       (Jury in.)

     09:00AM  5            THE COURT:  Thank you so much, Mr. Alonso.  And,

     09:00AM  6   ladies and gentlemen, welcome again today.  It's good to have

     09:00AM  7   you back.  Dr. Orgill.  There you are.  If you will, please,

     09:00AM  8   come forward.  Welcome back for a second day.

     09:00AM  9            THE WITNESS:  Thank you.

     09:00AM 10            THE COURT:  And if you will make yourself at home in

     09:00AM 11   that chair.  Okay.  Yes, sir, Mr. Partridge.  If you will

     09:00AM 12   begin.

     09:00AM 13            MR. PARTRIDGE:  Thank you, Your Honor.

     09:00AM 14   BY MR. PARTRIDGE:

     09:00AM 15   Q.  Dr. Orgill, yesterday I told you I would give you a

     09:00AM 16   notebook of some of the documents that we might refer to

     09:01AM 17   today.

     09:01AM 18            MR. PARTRIDGE:  I'd like to approach, Your Honor, so

     09:01AM 19   that the witness has the exhibits.

     09:01AM 20            THE COURT:  Certainly.  Absolutely.

     09:01AM 21   BY MR. PARTRIDGE:

     09:01AM 22   Q.  It's really not too many, so -- it's not a problem.

     09:01AM 23            MR. PARTRIDGE:  Your Honor.

     09:01AM 24            THE COURT:  Thank you very much, Mr. Partridge.

     09:01AM 25   BY MR. PARTRIDGE:
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     09:01AM  1   Q.  Okay.  When we finished yesterday, we were talking about

     09:01AM  2   the Davydov articles and right at the end I misspoke and I

     09:01AM  3   wanted to correct that and make sure we're on the same page.

     09:01AM  4   I indicated that Dr. Hopf used Defendant's Exhibit 292.  She

     09:01AM  5   used Defendant's Exhibit 290 which references Defendant's

     09:01AM  6   Exhibit 292.  What I'd like to do at the moment is -- for just

     09:01AM  7   a couple of minutes, is to show the relationship between the

     09:02AM  8   two.  So, if we could pull up exhibit 290.  It will be on the

     09:02AM  9   screen.  Dr. Orgill, if you have to look at the notebook,

     09:02AM 10   you're welcome to, but I think most of this you'll be able to

     09:02AM 11   get from the screen and if at any point you need to look at a

     09:02AM 12   document, then, obviously, you're welcome to.  So, we're

     09:02AM 13   looking at Defendant's Exhibit 290.

     09:02AM 14            And on the first page, second paragraph.  At the very

     09:02AM 15   bottom of that paragraph there is a footnote 2.  And if we

     09:02AM 16   went back and we looked at the listing of footnotes, we would

     09:02AM 17   find that footnote 2 refers to the document that's been marked

     09:02AM 18   as Defendant's Exhibit 292.

     09:02AM 19            If you want to go back and look at the footnotes to

     09:02AM 20   verify that, you're welcome to do so.  I'll wait for a minute

     09:02AM 21   for you to do that, if you would like.

     09:02AM 22   A.  So, is this -- I don't -- this is not a footnote because

     09:02AM 23   it's not at the bottom of the page.  Is that right or --

     09:03AM 24   Q.  Yes.  Let me help you, Dr. Orgill.

     09:03AM 25            MR. PARTRIDGE:  Jason -- Is it Jason today?  Yes.
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     09:03AM  1   Jason, would you go to page 7 of the document?  And, yes.

     09:03AM  2   These are the footnotes or the notes.  Maybe footnote isn't

     09:03AM  3   the right word.  But the notes in the article.  And the second

     09:03AM  4   one is this other Davydov article and just to save time I'll

     09:03AM  5   represent to you that particular article is Defendant's

     09:03AM  6   Exhibit 292.  With me so far?

     09:03AM  7   A.  I am.  Thank you.

     09:03AM  8   Q.  Okay.  Great.  So, let's turn to Defendant's Exhibit 292

     09:03AM  9   and the reason there's a reference back to 292 is because 292

     09:03AM 10   actually shows the device that was used in connection with a

     09:03AM 11   different set of studies that were reported in defendant's

     09:03AM 12   290.  Agreed?

     09:03AM 13   A.  You know, one of the issues as I reviewed a lot of these

     09:04AM 14   documents and it would be very helpful to me if there's a date

     09:04AM 15   when these were published.  Could you help me with that,

     09:04AM 16   please?

     09:04AM 17   Q.  The dates are in the 1980s.  I don't have -- Hold on just

     09:04AM 18   a second.

     09:04AM 19   A.  I, unfortunately, don't -- I see the -- looks like the

     09:04AM 20   journal number, some funny numbers, but I'm not seeing dates

     09:04AM 21   on this.

     09:04AM 22   Q.  The dates are in the 1980s.  It's earlier than the

     09:04AM 23   November 1990 critical date.  You would agree with that?

     09:04AM 24   Dr. Orgill?

     09:04AM 25   A.  I'm just looking for the date, sir, I don't --
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     09:04AM  1            THE COURT:  While you're doing that, apparently,

     09:04AM  2   Mr. McClanahan, your monitor is not working?

     09:04AM  3            MR. McCLANAHAN:  That's correct, Your Honor.  Nor are

     09:04AM  4   these over here I think.

     09:04AM  5            THE COURT:  Okay.

     09:04AM  6            MR. SADLER:  They do not.

     09:04AM  7            THE COURT:  Okay.  None of the monitors are working

     09:04AM  8   over here.

     09:04AM  9            MR. SADLER:  Strangely the plaintiff's monitors are

     09:04AM 10   working.

     09:04AM 11            MR. MACON:  Probably because I use less electricity,

     09:05AM 12   Your Honor.

     09:05AM 13   A.  Just so that I can understand which refers to which,

     09:05AM 14   because I'm confused on that.

     09:05AM 15   Q.  Yes.

     09:05AM 16   A.  290 refers to 292 or the other way around?

     09:05AM 17   Q.  Yes.  290 -- Let's go to the second paragraph of 290 --

     09:05AM 18            THE COURT:  Before you do that.  Are you having any

     09:05AM 19   luck over there, Kevin?

     09:05AM 20            THE CLERK:  Not yet, Judge.

     09:05AM 21            THE COURT:  Okay.  Kevin, would you talk to the

     09:05AM 22   technology people right now and ask them to come in --

     09:05AM 23            MR. McCLANAHAN:  We're okay to continue though.  We

     09:05AM 24   don't want to slow it down.  We can just use this.

     09:05AM 25            THE COURT:  Okay.  But if you will get the technology
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     09:05AM  1   people over here we'll do something at a break.  Thank you for

     09:05AM  2   the interruption.

     09:05AM  3            MR. PARTRIDGE:  You're welcome.  My couple of simple

     09:05AM  4   questions are getting more and more complicated.

     09:05AM  5            THE WITNESS:  They're a little confusing.  I don't

     09:05AM  6   mean to be difficult.

     09:05AM  7   BY MR. PARTRIDGE:

     09:05AM  8   Q.  I understand.  Just so you know where I'm going here, my

     09:05AM  9   only point is that when you look at this paragraph in

     09:05AM 10   Defendant's Exhibit 290, it talks about the vacuum therapy

     09:05AM 11   method at the beginning of the paragraph.  Do you see that?

     09:05AM 12   A.  Yeah.  I just had one -- one question --

     09:06AM 13   Q.  Yes.

     09:06AM 14   A.  Because the only date I can find on this on 290 was

     09:06AM 15   submitted on July 8, 1987.  If you look on page 7.

     09:06AM 16   Q.  Yes.

     09:06AM 17   A.  Do you see that?

     09:06AM 18   Q.  Yes.

     09:06AM 19   A.  If you could -- Can you pull up page 7?

     09:06AM 20   Q.  Yes.  Okay.

     09:06AM 21   A.  And then if you look at 292, it was submitted on May 14th,

     09:06AM 22   1986.

     09:06AM 23   Q.  Right.

     09:06AM 24   A.  So that's why I'm having a little hard time figuring out

     09:06AM 25   how they did the reference --
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     09:06AM  1   Q.  I see what you're saying.  But if you look at the

     09:06AM  2   submitted date at the end of the article.

     09:06AM  3            MR. PARTRIDGE:  Jason, go to the -- down a little --

     09:06AM  4   No.  No.  No.  Down a little further.  You missed the date.

     09:06AM  5   Submitted July 8, 1987

     09:06AM  6   A.  That's the 290.

     09:06AM  7   Q.  That's correct.

     09:06AM  8   A.  But you said 290 referred to 292.

     09:06AM  9   Q.  That's correct.

     09:06AM 10   A.  And if you look on page 8 of 292, you will see that it was

     09:06AM 11   submitted May 4th, 1986.

     09:07AM 12   Q.  Correct.  An earlier date.

     09:07AM 13   A.  I don't understand.  I've written a lot of papers how you

     09:07AM 14   can -- so, 290 refers to 292.

     09:07AM 15   Q.  Correct.

     09:07AM 16   A.  Okay.

     09:07AM 17   Q.  That was my only point.

     09:07AM 18            THE COURT:  I guess the point is that 290 refers to

     09:07AM 19   292 but 292 seems to be written before 290.

     09:07AM 20            THE WITNESS:  Right.

     09:07AM 21            MR. PARTRIDGE:  No.  No.  292 is July 8th of 1987.

     09:07AM 22   That's the submission date as indicated on the last page and

     09:07AM 23   292 -- Oh, I see your point.  I see your point.

     09:07AM 24            THE WITNESS:  That's why I'm really confused.

     09:07AM 25            MR. PARTRIDGE:  Okay.  Now the --
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     09:07AM  1            THE WITNESS:  I write a lot of papers and I haven't

     09:07AM  2   been able to do that before.

     09:07AM  3   BY MR. PARTRIDGE:

     09:07AM  4   Q.  Okay.  Now, rather than spending time with these various

     09:07AM  5   dates, there is -- and I don't want to spend a lot of time

     09:07AM  6   with this.  I thought this would take us two minutes.  And you

     09:07AM  7   have to go back to the original Russian documents which are

     09:07AM  8   Defendant's Exhibits 172 and 173.  And the parties have

     09:08AM  9   stipulated to the dates those two documents were publicly

     09:08AM 10   available which in the case of the document which is

     09:08AM 11   Defendant's Exhibit -- which is the translation -- which is

     09:08AM 12   Defendant's Exhibit 292, that date was February of 1989 which

     09:08AM 13   is Defendant's Exhibit 172 and the other one, the stipulated

     09:08AM 14   date is April of 1987, which is Defendant's Exhibit 173.

     09:08AM 15            I don't want to go through all of that with you.  The

     09:08AM 16   jury is going to have this information.  My questions don't

     09:08AM 17   require, you know, getting into that level of detail.  So,

     09:08AM 18   with me so far?

     09:08AM 19   A.  Yes.  Thank you.  I was just a little confused.

     09:08AM 20   Q.  I understand.  Good.  I want to get you to your airplane

     09:08AM 21   today.

     09:08AM 22   A.  I do, too.

     09:08AM 23   Q.  Okay.  So, we see that there's a reference to another

     09:09AM 24   article, the article which is Defendant's Exhibit 290 which

     09:09AM 25   shows actually the device that was used for purposes of the
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     09:09AM  1   studies that are described in Defendant's Exhibit 292.  And so

     09:09AM  2   all that I want to do is go to the figure that is contained in

     09:09AM  3   Defendant's Exhibit 292 which is in the Russian version of the

     09:09AM  4   document and show that to the jury.

     09:09AM  5            So, we're looking at -- You know what?  The easiest

     09:09AM  6   thing to do -- you had it on one of your slides.  That would

     09:09AM  7   have been the easier way to start and we could have skipped

     09:09AM  8   all of this.

     09:09AM  9   A.  I'm looking at it here.

     09:09AM 10   Q.  Great.  Which page is it on?

     09:09AM 11   A.  This is in Defendant's Exhibit 292 and it's about three

     09:09AM 12   pages from the end.

     09:10AM 13   Q.  Okay.  Great.  That's the one I was looking for.  Thank

     09:10AM 14   you very much.

     09:10AM 15            MR. PARTRIDGE:  Can we pull that up, Jason?

     09:10AM 16            THE WITNESS:  Yeah.

     09:10AM 17   BY MR. PARTRIDGE:

     09:10AM 18   Q.  Okay.  There we go.  And enlarge the figure.  And you had

     09:10AM 19   this figure in one of your slides yesterday.

     09:10AM 20   A.  Exactly.

     09:10AM 21   Q.  I should have started there.  I apologize for confusing

     09:10AM 22   this.  And yesterday I asked you about the demonstrative that

     09:10AM 23   you used to illustrate this particular piece of prior art.  Do

     09:10AM 24   you recall that?

     09:10AM 25   A.  Yes.
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     09:10AM  1            MR. PARTRIDGE:  And may I approach, Your Honor?

     09:10AM  2            THE COURT:  Surely.

     09:10AM  3   BY MR. PARTRIDGE:

     09:10AM  4   Q.  And we were talking about this version that you created

     09:10AM  5   for purposes of the demonstrative.  Right?

     09:10AM  6   A.  That's right.

     09:10AM  7   Q.  So, my only point was to show the jury that what the

     09:10AM  8   insertion tube actually looked like and so if you look in the

     09:10AM  9   figure in the drawing, the insertion tube is item number 1.

     09:10AM 10   Correct?

     09:10AM 11   A.  Correct.

     09:10AM 12   Q.  And item number 1, the insertion tube, has a port or a

     09:10AM 13   hole at one end and has a couple of apertures running up along

     09:11AM 14   the side of it.  We don't know if there are more apertures on

     09:11AM 15   the other side but at least on this side we see a number of

     09:11AM 16   apertures.  Would you agree with that?

     09:11AM 17   A.  Yes.

     09:11AM 18   Q.  Yes?

     09:11AM 19   A.  Yes.

     09:11AM 20   Q.  And that's actually the insertion tube that was used here

     09:11AM 21   rather than the metal rod that you had in the demonstrative

     09:11AM 22   which I understand you put in there for illustrative purposes.

     09:11AM 23   A.  Right.  Exactly.  It doesn't look like that.

     09:11AM 24   Q.  Okay.  Great.  Thank you.  This is why lawyers don't

     09:11AM 25   estimate time very well sometimes.
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     09:11AM  1            You know, I was taken yesterday by a part of your

     09:11AM  2   testimony in which you talked about how long it -- you were in

     09:11AM  3   school and your wife was basically supporting you as you went

     09:11AM  4   through all those years of education and that you finished I

     09:11AM  5   guess at age 38 or thereabouts with your -- I guess your

     09:12AM  6   residency at that point?

     09:12AM  7   A.  Well, the residency would have finished before, but it

     09:12AM  8   takes when I went through about two and-a-half years after

     09:12AM  9   that to complete what we refer to as board certification.

     09:12AM 10   Q.  Right.  I think you indicated at the time you thought you

     09:12AM 11   were a contemporary of Dr. Chariker and I think that's about

     09:12AM 12   right.  You two --

     09:12AM 13   A.  Roughly, yes.

     09:12AM 14   Q.  -- were coming out at about the same time.  And I believe

     09:12AM 15   you were also a contemporary of Dr. Hopf's.  I don't know if

     09:12AM 16   you know her chronological -- her history for school and

     09:12AM 17   residency and all of that.

     09:12AM 18   A.  Yes.

     09:12AM 19   Q.  About the same period of time.  And I gather that you --

     09:12AM 20   certainly, I didn't hear you say that when you finished all of

     09:12AM 21   that you ran off to the Patent & Trademark Office to become a

     09:12AM 22   patent examiner.  You didn't do that.

     09:12AM 23   A.  No, I didn't do that.

     09:12AM 24   Q.  I suspect that you don't know of anyone who went through

     09:12AM 25   everything that you went through up through the age of 38 who
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     09:12AM  1   ran off to the Patent Office as a -- as a physician, as a

     09:12AM  2   surgeon to become a patent examiner?

     09:13AM  3   A.  I think there are actually a couple of people around

     09:13AM  4   who -- who have done that, but I'm not one of them.

     09:13AM  5   Q.  Yes.  And whatever the expertise is of the Patent Office

     09:13AM  6   with respect to the examination of patent applications like

     09:13AM  7   the Argenta Morykwas patent applications, I think we could

     09:13AM  8   agree that it didn't consist of a panel of experts with the

     09:13AM  9   expertise that you and Dr. Hopf and Dr. Chariker and others

     09:13AM 10   who have testified in this trial have brought to this jury.

     09:13AM 11   You'd agree with that?

     09:13AM 12   A.  Oh, I'm -- I'm probably not qualified to answer that

     09:13AM 13   question because I -- I actually don't understand exactly what

     09:13AM 14   happens once the patent gets inside the office what they do

     09:13AM 15   with it.

     09:13AM 16   Q.  Well, and you've -- you've filed a number of patent

     09:13AM 17   applications --

     09:13AM 18   A.  Yes.

     09:13AM 19   Q.  -- and have five patents and some patent applications

     09:13AM 20   pending.  Correct?

     09:13AM 21   A.  Correct.

     09:13AM 22   Q.  And during the course of prosecuting those patent

     09:13AM 23   applications am I correct that you have not gone to the Patent

     09:13AM 24   Office and testified before the Patent Office with respect to

     09:14AM 25   the prosecution of those applications.  Correct?
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     09:14AM  1   A.  That's correct.

     09:14AM  2   Q.  And you're not aware of anyone else going and testifying

     09:14AM  3   at the Patent Office concerning your patent applications.

     09:14AM  4   Correct?

     09:14AM  5   A.  That's correct.

     09:14AM  6   Q.  Thank you.  And I would gather that with respect to the

     09:14AM  7   prosecution of your patent applications, that prosecution took

     09:14AM  8   a number of years, probably more years than you were happy

     09:14AM  9   with.  Is that right?

     09:14AM 10   A.  I -- we'd have to go back and look at the patents.  Some

     09:14AM 11   of them I think issued more quickly than others but it can

     09:14AM 12   take a long time.

     09:14AM 13   Q.  It takes a while.  And it's your understanding that during

     09:14AM 14   that period of time the Patent Office is not devoting a single

     09:14AM 15   patent examiner to your patent application from the beginning

     09:14AM 16   of the filing of the application until issuance.  Correct?

     09:14AM 17   A.  I think there are very busy people.

     09:14AM 18   Q.  So, they give periodic attention to your patent

     09:14AM 19   applications and though you wish they would spend more time on

     09:15AM 20   it, that's just not the facts of life.  Correct?

     09:15AM 21   A.  I presume that's correct, yes.

     09:15AM 22   Q.  Okay.  Let's now turn to another issue.  And let's talk a

     09:15AM 23   little bit about claim construction.  You understand that with

     09:15AM 24   respect to the claims that you and Dr. Hopf and I think you're

     09:15AM 25   probably the only two in this case that have actually talked
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     09:15AM  1   about claims, that the construction of those claims is left to

     09:15AM  2   the Court.  The Court construes the claims.  Correct?

     09:15AM  3   A.  I certainly don't.

     09:15AM  4   Q.  Yeah.  You don't construe the claims.  And, in fact, you

     09:15AM  5   were given claim construction that were handed down by the

     09:15AM  6   Court to consider as part of putting together your expert

     09:15AM  7   report and testifying here today.

     09:15AM  8   A.  Yes.

     09:15AM  9   Q.  Correct?  And you understand that the Court defined the

     09:16AM 10   phrase "treating a wound".  Correct?  I'm just asking if you

     09:16AM 11   understand that phrase was defined?

     09:16AM 12   A.  My understanding is that they -- they initially defined it

     09:16AM 13   but then there was a revision.

     09:16AM 14   Q.  Yes.  And I'm only going to talk about the revision.

     09:16AM 15   A.  Okay.

     09:16AM 16   Q.  Do you agree or understand that the current definition of

     09:16AM 17   "treating a wound" which is a definition, a construction the

     09:16AM 18   Court will give to the jury in a couple of days, hopefully, is

     09:16AM 19   giving medical care to a wound.  Correct?

     09:16AM 20   A.  My understanding is that was changed and that our good

     09:16AM 21   Judge here said that "wound" is a term that needs no

     09:16AM 22   definition.

     09:16AM 23   Q.  Yeah.  We're taking the term -- Let me just represent it

     09:16AM 24   to you because it will -- it will become clear when the jury

     09:16AM 25   is instructed so I don't want to spend time with you
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     09:16AM  1   discussing and debating this.  Will you just accept that at

     09:16AM  2   the present time the term in the claim "treating a wound", the

     09:17AM  3   term in the claim "treatment of a wound" both versions are in

     09:17AM  4   the claims, are now construed by the Court as giving medical

     09:17AM  5   care to a wound.  Okay?  With me so far?

     09:17AM  6   A.  Medical care to a wound.  I thought you said injury the

     09:17AM  7   last time.

     09:17AM  8   Q.  If I did, I misspoke.  If I said that, I meant to say

     09:17AM  9   giving medical care --

     09:17AM 10   A.  Okay.

     09:17AM 11   Q.  -- to a wound.  So, we're now on the same page?

     09:17AM 12   A.  Okay.

     09:17AM 13   Q.  Okay.  And you now understand -- maybe I did say injury.

     09:17AM 14   I apologize if I did.  You now understand that the

     09:17AM 15   construction is giving medical care to a wound?

     09:17AM 16   A.  Correct.

     09:17AM 17   Q.  And with respect to facilitating healing of wounds which

     09:17AM 18   occurs in a number of other claims, the Court has decided that

     09:17AM 19   facilitating healing of a wound means facilitating healing of

     09:17AM 20   a wound that those are given to the jury just as they are.

     09:17AM 21   Correct?

     09:17AM 22   A.  That's my understanding.

     09:17AM 23   Q.  And you understand that within your profession, just as a

     09:18AM 24   -- in a general sense, that the word "wound" has a pretty

     09:18AM 25   common accepted understanding along the lines of trauma to any
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     09:18AM  1   of the tissues of the body, especially trauma caused by

     09:18AM  2   physical means and interruption of continuity or by surgical

     09:18AM  3   incision.  That's generally what's understood in your

     09:18AM  4   profession.  Correct?

     09:18AM  5   A.  I don't know if there's a generally agreed term for that.

     09:18AM  6   Certainly some of the things you mentioned are wounds and

     09:18AM  7   perhaps this may be an area where there's a bit of

     09:18AM  8   disagreement among some of the experts here.

     09:18AM  9   Q.  Yeah.  And I'm not talking about at this -- at the moment

     09:18AM 10   wounds in specific context of the patents, but just generally

     09:18AM 11   what you understand in your field to be a wound, which is

     09:18AM 12   damage to a tissue that can be caused by some sort of event,

     09:19AM 13   an accident, some physical means, or a damage to tissue that

     09:19AM 14   could be caused as a consequence of surgical incision.

     09:19AM 15   A.  Well, there could be other causes of wounds as well.

     09:19AM 16   Q.  And, in fact, during the course of your deposition, you

     09:19AM 17   talked about wounds as commonly caused by trauma and can also

     09:19AM 18   result from burns, infection, or surgical complications.  That

     09:19AM 19   was your definition.  Is that right?

     09:19AM 20   A.  That's correct.

     09:19AM 21   Q.  And, in fact, let's talk about some of the basics here.

     09:19AM 22   You would agree that the human body contains tissue?

     09:19AM 23   A.  Yes.

     09:19AM 24   Q.  And that tissue is a fairly broad term that covers many

     09:19AM 25   parts of the body?
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     09:19AM  1   A.  Yes.

     09:19AM  2   Q.  Is it -- tissue, I don't want to go through the whole list

     09:19AM  3   and I'm not sure whether there are some things that are

     09:19AM  4   actually excluded as tissue, but it would at least include

     09:20AM  5   skin, muscle, tendons, organs and the like.  Those are all

     09:20AM  6   tissues.  Correct?

     09:20AM  7   A.  Very often people with the definition of tissue would

     09:20AM  8   separate tissues from organs, so, in other words, many people

     09:20AM  9   in their definition of tissue might not consider, for example,

     09:20AM 10   a kidney to be a tissue.  I understand some people would, but

     09:20AM 11   some people would separate organs from tissues.

     09:20AM 12   Q.  You've heard of the Stedman's Medical Dictionary, correct?

     09:20AM 13   A.  I have.

     09:20AM 14   Q.  That's a dictionary -- it's one of the medical

     09:20AM 15   dictionaries that is used in your profession.  Correct?

     09:20AM 16   A.  Yes.

     09:20AM 17   Q.  And in -- and in the Stedman's -- would you like me to

     09:20AM 18   approach so you can read this with me?

     09:20AM 19   A.  That would be very helpful.  Thank you.

     09:20AM 20            MR. PARTRIDGE:  May I, Your Honor?

     09:20AM 21            THE COURT:  Yes, sir.

     09:21AM 22   BY MR. PARTRIDGE:

     09:21AM 23   Q.  So, it's over here and it reads -- we're not going to go

     09:21AM 24   through all of the various examples, but the first definition

     09:21AM 25   is a collection of similar cells and intercellular substances
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     09:21AM  1   surrounding them.  There are four basic tissues in the body,

     09:21AM  2   epithelium, the connective tissues including blood, bone and

     09:21AM  3   cartilage --

     09:21AM  4            THE COURT:  A little slower if you would.

     09:21AM  5            MR. PARTRIDGE:  Okay.

              6   BY MR. PARTRIDGE:

     09:21AM  7   Q.  Muscle tissue and never tissue.  Correct?

     09:21AM  8   A.  May I look at the whole thing?

     09:21AM  9   Q.  Sure.

     09:21AM 10   A.  What is this?  It goes on for a while, doesn't it?

     09:21AM 11   Q.  Yes, it does.  It gives lots of examples.

     09:21AM 12   A.  I was just looking for kidney to see if I was right.  Yes.

     09:21AM 13   It's not there.

     09:21AM 14   Q.  So, it's -- the definition of tissue is generally directed

     09:21AM 15   to collection of similar cells and intercellular substances

     09:22AM 16   surrounding them.  Correct?

     09:22AM 17   A.  Right.  And I think my point is that tissues are sort of

     09:22AM 18   things that can be thought about as holding the body together

     09:22AM 19   and that organs, some of the things I mentioned like kidneys

     09:22AM 20   and lungs, they list specific tissues that are not listed in

     09:22AM 21   that list and that was the only point I made.

     09:22AM 22   Q.  Okay.  Now, tissues, as defined, can be damaged,

     09:22AM 23   obviously.

     09:22AM 24   A.  Yes.

     09:22AM 25   Q.  And they can be damaged through surgery, they can be
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     09:22AM  1   damaged through injury?  Agreed?

     09:22AM  2   A.  Yes.

     09:22AM  3   Q.  And when tissue is damaged it needs to be repaired and

     09:22AM  4   sometimes it's repaired naturally, the body takes care of it

     09:22AM  5   and sometimes you need to assist the repair process.  Agreed?

     09:22AM  6   A.  Yes.

     09:22AM  7   Q.  And yesterday we talked at one point about the various

     09:22AM  8   stages for healing.  Do you remember we were talking about

     09:22AM  9   there are these various transition points --

     09:22AM 10   A.  Selected stage of healing I believe is what we were

     09:22AM 11   talking about.

     09:22AM 12   Q.  Selected stage --

     09:22AM 13            MR. PARTRIDGE:  I'm sorry.  I'm talking over the

     09:22AM 14   witness --

     09:22AM 15            THE COURT:  Yes --

     09:23AM 16            MR. PARTRIDGE:  We are thinking of the airplane, Your

     09:23AM 17   Honor.

     09:23AM 18            THE COURT:  I understand.  I think we're in pretty

     09:23AM 19   good shape, but I do appreciate your courtesies to Dr. Orgill.

     09:23AM 20            THE WITNESS:  But I am happy to stay.

     09:23AM 21            MR. PARTRIDGE:  Okay.  Very good.

     09:23AM 22   BY MR. PARTRIDGE:

     09:23AM 23   Q.  And one of the examples that we gave yesterday or we

     09:23AM 24   talked about at the end of the day was this bacterial

     09:23AM 25   reduction and we talked about it in the context of one of the
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     09:23AM  1   claims of the -- I think it was the '643 Patent.  Do you

     09:23AM  2   recall that discussion?

     09:23AM  3   A.  Yes.

     09:23AM  4   Q.  And what I'd like to do at the moment is to refer to a

     09:23AM  5   part of the specification of the '081 patent which is joint

     09:23AM  6   exhibit 2 and let's look at column 1, lines 66.  And this is

     09:23AM  7   at the very bottom of the page.  The bottom of the column.

     09:23AM  8            MR. PARTRIDGE:  And I think you have to patch it

     09:23AM  9   together, Jason, from the top of the next page.  Yes.

             10   BY MR. PARTRIDGE:

     09:24AM 11   Q.  And in the patent, there are discussions throughout the

     09:24AM 12   patent specification of various types of things that are

     09:24AM 13   addressed from skin grafts to burns to, you know, a variety of

     09:24AM 14   things that are addressed in the patent specification.

     09:24AM 15   Correct?

     09:24AM 16   A.  Yes.  They talk about several different types of wounds.

     09:24AM 17   Q.  Great.  And my only point here is that with respect to

     09:24AM 18   this description of damaged tissue or treating of tissue

     09:24AM 19   damage, the specification provides a third aspect of the

     09:24AM 20   invention is a method of treating tissue damage which

     09:24AM 21   comprises applying a negative pressure to a wound for a time

     09:24AM 22   sufficient to reduce bacterial density in a wound.

     09:24AM 23            And then later on in the patent in Column 3, line

     09:25AM 24   30 -- you think it's actually 29.  Again, we see the same

     09:25AM 25   thing.  The present invention also includes a method of
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     09:25AM  1   treating damaged tissue which comprises the steps of applying

     09:25AM  2   a negative pressure to a wound for a time and at a magnitude

     09:25AM  3   sufficient to reduce bacterial density in the wound.

     09:25AM  4            Did I read that correctly?

     09:25AM  5   A.  Which column are you in?

     09:25AM  6   Q.  You're easy to see it, Dr. Orgill, on the screen.  I'm not

     09:25AM  7   going to trick you here with any of this.

     09:25AM  8   A.  Okay.

     09:25AM  9   Q.  Believe me, I wouldn't do that.  So, this is -- this is

     09:25AM 10   another part of the '081 patent that talks about treating

     09:25AM 11   damaged tissue in this case in connection with the reduction

     09:25AM 12   of bacterial density.  Correct?

     09:25AM 13   A.  Right.

     09:25AM 14   Q.  And if we looked at the '643 Patent, and I'll only pull

     09:25AM 15   out one example just so we can see that the same sort of thing

     09:25AM 16   is discussed there.  Let's go to joint exhibit 1, column 2,

     09:26AM 17   lines -- starting in line 49.  Excuse me.  I've got the wrong

     09:26AM 18   one.  Column 4.  Yeah.  Column 4, line 17.

     09:26AM 19            And in this first sentence we see similar language to

     09:26AM 20   what we saw in the '081 patent.  Correct?

     09:26AM 21   A.  Yes.

     09:26AM 22   Q.  So, the patent, at least in those instances I've showed

     09:26AM 23   you thus far today, talks about treating --

     09:26AM 24            MR. PARTRIDGE:  Jason, you pulled it away too fast.

     09:27AM 25   BY MR. PARTRIDGE:
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     09:27AM  1   Q.  -- treating tissue damage that is a method of treating

     09:27AM  2   tissue damage.  Correct?

     09:27AM  3   A.  Correct.

     09:27AM  4   Q.  Okay.  Thank you.  Now, you, over the course of your long

     09:27AM  5   and distinguished career, you have talked about wound healing

     09:27AM  6   in a variety of circumstances.  Correct?

     09:27AM  7   A.  Yes.

     09:27AM  8   Q.  And you have talked about wound healing as a process

     09:27AM  9   whereby an injured tissue is repaired.  Correct?

     09:27AM 10   A.  Yes.

     09:27AM 11   Q.  And you have talked about this process as something that

     09:27AM 12   occurs in all organs of the body, haven't you?

     09:27AM 13   A.  Well, again, and that's where sort of some of the

     09:27AM 14   semantics come in because there are wounds and tissues and

     09:27AM 15   organs in a very broad sense.  Wounds could be considered

     09:27AM 16   damage to organs but then we started talking about tissues and

     09:27AM 17   we separated out organs.  I just want to make sure everybody

     09:27AM 18   is clear with that.

     09:28AM 19            MR. PARTRIDGE:  Your Honor, may we approach?

     09:28AM 20            THE COURT:  Sure.  Mr. Macon and --

     09:28AM 21            MR. MACON:  Oh, I'm sorry.

     09:28AM 22            THE COURT:  And Mr. McClanahan.

     09:28AM 23            MR. MACON:  Somebody -- don't wake me up, Your Honor.

     09:28AM 24       (Off-the-record discussion.)

     09:29AM 25            THE COURT:  Ladies and gentlemen, let's take a five
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     09:29AM  1   minute break.  It will be a very short break just so we can

     09:29AM  2   take time to just look at one document.  You can stand right

     09:29AM  3   there, Dr. Orgill.  That's perfect.  All rise for the jury.

     09:29AM  4   And, Mr. Ramirez, if you will, please, lead the jury out.

     09:29AM  5       (Jury out.)

     09:29AM  6            THE COURT:  Thank you.  This will be a very short

     09:29AM  7   break.  As soon as you are finished reading, you can let us

     09:29AM  8   know.  And you can go ahead and step down, Dr. Orgill.  That's

     09:29AM  9   fine.

     09:30AM 10       (Recess.)

     09:34AM 11            THE COURT:  Thank you very much, ladies and

     09:34AM 12   gentlemen.  Please be seated.  And, Dr. Orgill, if you will

     09:34AM 13   retake the stand and you may proceed, Mr. Partridge.

     09:34AM 14            MR. PARTRIDGE:  Yes.  Thank you, Your Honor.  I'd

     09:34AM 15   like to approach in a minute, if I may, so that the witness

     09:34AM 16   can read this along with me.

     09:34AM 17            THE COURT:  Sure.

     09:34AM 18   BY MR. PARTRIDGE:

     09:34AM 19   Q.  But back in 1988 you wrote an article called Current

     09:34AM 20   Concepts and Approaches to Wound Healing where you were the

     09:34AM 21   lead article -- the lead author, led author and Dr. Demling --

     09:34AM 22   Did I say that right?  Demling?

     09:34AM 23   A.  Demling.

     09:34AM 24   Q.  Wrote the article with you and I would like to refer you

     09:34AM 25   to one part of the article.  Your counsel now has the entire
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     09:34AM  1   article.

     09:35AM  2            MR. PARTRIDGE:  If I may approach?

     09:35AM  3            THE COURT:  You may.  Yes, sir.

     09:35AM  4   BY MR. PARTRIDGE:

     09:35AM  5   Q.  And, Dr. Orgill, I'm referring -- is this the right

     09:35AM  6   distance for you to read?

     09:35AM  7   A.  Yes.

     09:35AM  8   Q.  That's fine.  You and I have opposite problems.

     09:35AM  9            THE COURT:  And keep your voice up, Mr. Partridge.

     09:35AM 10            MR. PARTRIDGE:  Yes.

     09:35AM 11            THE COURT:  Great.  Thank you.

     09:35AM 12   BY MR. PARTRIDGE:

     09:35AM 13   Q.  On page 900 of this article in a section entitled process

     09:35AM 14   of healing, you and Dr. Demling state wound healing may be

     09:35AM 15   defined as the process whereby an injured tissue is repaired

     09:35AM 16   resulting in regeneration of the cell lining of the tissue

     09:35AM 17   with the reorganization of mesodermal tissue derivatives into

     09:35AM 18   scar.  This process occurs in all organ systems in the body.

     09:35AM 19   Did I read that correctly?

     09:35AM 20   A.  You did.

     09:35AM 21   Q.  Thank you.  And you would -- you would agree, Dr. Orgill,

     09:35AM 22   that fistulas have a wound component to them, correct?

     09:36AM 23   A.  Certain fistulas do have a wound component.

     09:36AM 24   Q.  Well, let's see exactly what you said in your deposition,

     09:36AM 25   page 176, lines 4 through 10.
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     09:36AM  1       (Deposition started.

     09:36AM  2   Q.  Would you consider those to be open wounds?

     09:36AM  3   A.  There are -- they'd certainly be open wounds that are

     09:36AM  4   covered and in the case of a fistula, they do have a wound

     09:36AM  5   component to them, but in the fistula it's primarily a fistula

     09:36AM  6   first and a wound second.

     09:36AM  7       (Stopped.

     09:36AM  8   BY MR. PARTRIDGE:

     09:36AM  9   Q.  Okay.  Now, we're going to shift gears here a little bit.

     09:36AM 10   When Mr. Macon was asking you some questions about the prior

     09:37AM 11   art -- Let me find another way to say this.  It will save us a

     09:37AM 12   little time hopefully.  You understand that the parties have

     09:37AM 13   agreed that certain of the prior art reference -- they've

     09:37AM 14   stipulated that certain of the references we've been talking

     09:37AM 15   about are prior art.  Correct?  You know that or not?

     09:37AM 16   A.  I do know that and I've reviewed them.

     09:37AM 17   Q.  Okay.  Great.  And you know from your experience in filing

     09:37AM 18   patent applications at the Patent & Trademark Office that it

     09:37AM 19   doesn't matter whether a piece of prior art is written in

     09:37AM 20   Russian, whether it's one page or 10,000 pages, whether or not

     09:37AM 21   what is said in the article has been backed up by randomized

     09:37AM 22   clinical studies and the like, the prior art is what it is, it

     09:37AM 23   says what it says, and you understand that the presumption is

     09:37AM 24   that the skilled person who's looking at that prior art has it

     09:38AM 25   all available.  In fact, lots of times people talk about it
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     09:38AM  1   all being posted on the walls for consideration by the skilled

     09:38AM  2   artisan.  You understand that.

     09:38AM  3            MR. MACON:  Your Honor, I'd like to object.  That is

     09:38AM  4   compound.  There were six different parts of that.

     09:38AM  5            MR. PARTRIDGE:  Let me rephrase, Your Honor.

     09:38AM  6            THE COURT:  You may rephrase.  Yes, sir.

     09:38AM  7   BY MR. PARTRIDGE:

     09:38AM  8   Q.  You understand that whether prior art is in Russian,

     09:38AM  9   French, Italian, Spanish, Japanese, it's still prior art?

     09:38AM 10   A.  I do.

     09:38AM 11   Q.  And whether the prior art reference is one page or 10,000

     09:38AM 12   pages and, fortunately, we don't have any 10,000 page prior

     09:38AM 13   art references here, that doesn't matter.

     09:38AM 14   A.  Yes.  I mean, you know more about this than I do.  I'm a

     09:38AM 15   -- I'm a doctor and you're a patent attorney.

     09:38AM 16   Q.  So, the -- the presumption is, and I think as you

     09:38AM 17   understand in preparing for your testimony, that the skilled

     09:38AM 18   artisan, like yourself, is presumed to have available to him

     09:38AM 19   or her the prior art that's relevant to the patent.  Correct?

     09:39AM 20   A.  Correct.

     09:39AM 21   Q.  Okay.  And I think we've reached agreement here and I

     09:39AM 22   think you said this, but if not, I want to make sure.  With

     09:39AM 23   respect to what the examiner did or did not have during the

     09:39AM 24   prosecution of the Argenta Morykwas patent applications, the

     09:39AM 25   examiner did not have the Johnson article.  Correct?
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     09:39AM  1   A.  I believe he did not.

     09:39AM  2   Q.  If you're uncertain about what he had or didn't have, I'll

     09:39AM  3   move on.  Are you --

     09:39AM  4   A.  I'm uncertain --

     09:39AM  5   Q.  Okay.

     09:39AM  6   A.  -- about that.  You know, there's a long list of articles

     09:39AM  7   and, unfortunately, my memory is not quite that good.

     09:39AM  8   Q.  Fair enough.  I will pass on that subject.  Let's switch

     09:39AM  9   for the moment to suction devices.  I'd like to talk about

     09:39AM 10   those a little bit.  And first let's go to joint exhibit 2

     09:40AM 11   which is the '081 patent and I'd like to turn your attention

     09:40AM 12   to column 5, lines 9 through 22.

     09:40AM 13            This is the part of the patent specification that

     09:40AM 14   talks about the -- what is called the suitable vacuum means.

     09:40AM 15   Do you see that?  It may be easier for you to see --

     09:40AM 16   A.  Didn't you say column 5 on '081 line 9?

     09:40AM 17   Q.  Correct.

     09:40AM 18   A.  Okay.

     09:40AM 19   Q.  It may be easier, and if you want to go back to the

     09:40AM 20   patent, it may actually be easier to look at the screen.

     09:40AM 21   A.  Okay.

     09:40AM 22   Q.  But if you need to refer back here, you're obviously

     09:40AM 23   welcome to do so.  Again, I -- I think this is pretty

     09:40AM 24   straightforward.  You mentioned during your discussion of the

     09:40AM 25   claims yesterday that many of the claims call for a vacuum
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     09:41AM  1   means.  Do you recall that?

     09:41AM  2   A.  I do.

     09:41AM  3   Q.  And here in the specification the patent talks about what

     09:41AM  4   is the suitable vacuum means.

     09:41AM  5            MR. PARTRIDGE:  And, Jason, I don't want you to

     09:41AM  6   highlight the whole thing.  There's a point which I'll ask you

     09:41AM  7   to highlight.

     09:41AM  8   BY MR. PARTRIDGE:

     09:41AM  9   Q.  So, this reads suitable vacuum means includes any suction

     09:41AM 10   pump capable of -- highlight "capable of" -- providing at

     09:41AM 11   least .1 pound suction to the wound and preferably up to 3

     09:41AM 12   pounds suction and most preferably up to 14 pounds suction.

     09:41AM 13    -- and then it goes on to describe the hose.  Do you see

     09:41AM 14   that?

     09:41AM 15   A.  Yes.

     09:41AM 16   Q.  And it goes on in the middle of the paragraph and it says

     09:41AM 17   the pump can be any ordinary suction pump suitable for medical

     09:41AM 18   purposes that is capable of -- Let's highlight that --

     09:41AM 19   providing the necessary suction.  Do you see that?

     09:41AM 20   A.  Yes.

     09:41AM 21   Q.  And then it goes on to provide some other details and at

     09:42AM 22   the end in the last sentence it says:  The vacuum means may

     09:42AM 23   operate substantially continuously or may operate cyclicly

     09:42AM 24   with alternate periods of application and non-application of

     09:42AM 25   pressure to the wound.  Did I read that correctly?
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     09:42AM  1   A.  I believe so.

     09:42AM  2   Q.  And now if we turn to the '643 Patent in column 13,

     09:42AM  3   line -- it looks like line 16 to me.  We see what I think is

     09:42AM  4   the identical paragraph.  I didn't go through and compare it

     09:42AM  5   word-for-word, but we see the suction pump capable of and then

     09:42AM  6   we go down a little further -- actually, I think it did drop a

     09:42AM  7   couple of sentences.  And a little further down in the middle

     09:42AM  8   of the paragraph again is capable of providing the necessary

     09:42AM  9   suction and the like.  Do you see that?

     09:43AM 10   A.  Yes.

     09:43AM 11   Q.  Now, you -- you understand when the specification says

     09:43AM 12   something is capable ever doing something, that means that the

     09:43AM 13   device has a capacity for adjustment to whatever those pounds

     09:43AM 14   of pressure may be or an adjustment to continuous or

     09:43AM 15   intermittent.  That's what it's talking about.

     09:43AM 16   A.  Correct.

     09:43AM 17   Q.  Okay.  And you began your -- you're out of medical school

     09:43AM 18   and beginning the practice of medicine, first, as a resident,

     09:43AM 19   and then up through the various levels back in the 1980s.

     09:43AM 20   Correct?

     09:43AM 21   A.  That's right.

     09:43AM 22   Q.  And you worked in hospitals back at that time period, I

     09:43AM 23   assume?

     09:43AM 24   A.  I did.

     09:43AM 25            MR. PARTRIDGE:  May I approach, Your Honor?
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     09:43AM  1            THE COURT:  You may.

     09:43AM  2   BY MR. PARTRIDGE:

     09:43AM  3   Q.  And you understand that at -- back at that time, and if

     09:44AM  4   you want me to bring it up closer to you I'll be happy to do

     09:44AM  5   so, this is Defendant's Exhibit 282, that there were wall

     09:44AM  6   suction devices in hospital rooms all over the hospital,

     09:44AM  7   basically, that contained regulator devices on the wall that

     09:44AM  8   allowed you to use the wall suction in various ways.  Correct?

     09:44AM  9   A.  Correct.

     09:44AM 10   Q.  And does this look similar to wall suction devices you

     09:44AM 11   remember from back in the 80s?

     09:44AM 12   A.  It does.

     09:44AM 13   Q.  Do you want me to approach so you can look at it?

     09:44AM 14   A.  No, that's fine.

     09:44AM 15   Q.  You got it?  Okay.  Now, with this particular wall suction

     09:44AM 16   device back in the 1980s, it had the capability of going from

     09:44AM 17   continuous to intermittent.  Agreed?

     09:44AM 18   A.  Agreed.

     09:44AM 19   Q.  And it had the capability of going from zero millimeters

     09:44AM 20   of mercury up to 200 millimeters of mercury and then it has --

     09:44AM 21   and if you want me to show this to you, something it calls the

     09:45AM 22   full vac position which I take it means even higher than 200

     09:45AM 23   millimeters of mercury.

     09:45AM 24   A.  Okay.

     09:45AM 25   Q.  And you remember that back in those days the wall suction
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     09:45AM  1   units that you used had variable pressure.  You would use more

     09:45AM  2   pressure in the operating room if you were doing liposuction

     09:45AM  3   perhaps or maybe you would even use a portable pump in that

     09:45AM  4   instance, but you would use different pressures for different

     09:45AM  5   things in the hospital?

     09:45AM  6   A.  Let me clarify.  For doing liposuction, it's a totally

     09:45AM  7   different thing you're talking about.

     09:45AM  8   Q.  And, you know, I assumed when those words came out of my

     09:45AM  9   mouth I picked a bad example, but the point is that you use

     09:45AM 10   these devices for a variety of different purposes and you

     09:45AM 11   varied the pressure depending on what you thought the needs

     09:45AM 12   were for a particular patient?

     09:45AM 13   A.  Yes.

     09:45AM 14   Q.  And you understood that back in that same time period that

     09:46AM 15   there were pumps, portable pump units like the Emerson and

     09:46AM 16   Gomco pumps.  Those were probably the two most popular pumps

     09:46AM 17   of that day.  Is that right?

     09:46AM 18   A.  Yes.  I've used both of those.

     09:46AM 19   Q.  And both of those pumps had the capability of changing the

     09:46AM 20   pressure range and both of those pumps had the capability of

     09:46AM 21   continuous and intermittent operation.  Correct?

     09:46AM 22   A.  I know for sure the Gomco.  I'm not for sure the Emerson

     09:46AM 23   did; or at least the ones I used.

     09:46AM 24   Q.  The Gomco had both of those capabilities, that is pressure

     09:46AM 25   range and the change from continuous to intermittent.
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     09:46AM  1   Correct?

     09:46AM  2   A.  I know at least the Gomco had continuous intermittent.

     09:46AM  3   Q.  And the Emerson you're just not sure?

     09:46AM  4   A.  I know it had a pressure adjustment on it.

     09:46AM  5   Q.  Okay.  Very good.  Now, you understand that in addressing

     09:46AM  6   the validity of apparatus claims -- We have two types of

     09:47AM  7   claims in these patents, we have the apparatus, the

     09:47AM  8   structures --

     09:47AM  9   A.  Right.

     09:47AM 10   Q.  -- and we have the methods, which is how do we practice

     09:47AM 11   the use of those structures with respect to in this case

     09:47AM 12   treatment of patients.  Correct?

     09:47AM 13   A.  Correct.

     09:47AM 14   Q.  Now, with respect to the apparatus claims, you understand

     09:47AM 15   that if there's a capability that's present in the apparatus

     09:47AM 16   itself, a capability exists, that that's enough.  You

     09:47AM 17   understand that.  Correct?

     09:47AM 18   A.  I believe so.

     09:47AM 19   Q.  Yes.  As a matter of fact, you've even used similar

     09:47AM 20   language when you were discussing infringement by BlueSky.

     09:47AM 21   And, Mr. Macon, I'm going to refer to page 727, line 21 of the

     09:47AM 22   transcript.  And I think it goes through 728, line 21.  And if

     09:48AM 23   you'd like --

     09:48AM 24            MR. PARTRIDGE:  It probably is easier if I approach

     09:48AM 25   again, Your Honor?
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     09:48AM  1            THE COURT:  Surely.  And just remember to keep your

     09:48AM  2   voice up over here.

     09:48AM  3            MR. PARTRIDGE:  Yes.

     09:48AM  4   BY MR. PARTRIDGE:

     09:48AM  5   Q.  Dr. Orgill, I'll represent to you that this is a photocopy

     09:48AM  6   of pages of the transcript from yesterday.  And at page 727,

     09:48AM  7   line 21, you were asked the question by Mr. Macon, Would you

     09:48AM  8   go through and just tell us the different language in each of

     09:48AM  9   these claims and why it infringes.  Did I read the question

     09:48AM 10   correctly?

     09:48AM 11   A.  Yes.

     09:48AM 12   Q.  Now, you're welcome to read the rest of your answer, but

     09:48AM 13   there's a -- it's a long answer and I'm only concerned about

     09:48AM 14   two parts of your answer and the parts I'm concerned with --

     09:48AM 15   about are the parts where you talk about the vacuum means.  Do

     09:48AM 16   you see that?

     09:48AM 17   A.  Yes.

     09:48AM 18   Q.  And so in the second paragraph, as it appears in is the

     09:48AM 19   transcript, you say -- then it talks about vacuum means and

     09:49AM 20   this talks about different ways of applying a vacuum.  First

     09:49AM 21   is at least .1 pounds of suction which is 5 millimeters of

     09:49AM 22   mercury in claims 8, 36, and 61.  So far so good?

     09:49AM 23   A.  Yes.

     09:49AM 24   Q.  And then you said, and the BlueSky has the ability

     09:49AM 25   actually to get up to 380 millimeters of mercury in the

                                                        Orgill - Cross (Partridge)

                                                                        Page 4513

     09:49AM  1   Versatile 1 pump.  Did I read that correctly?

     09:49AM  2   A.  Yes.

     09:49AM  3   Q.  And the next paragraph you were referring to another claim

     09:49AM  4   which said the second one is at least 3 pounds of suction,

     09:49AM  5   different range.  Did I read that correctly?

     09:49AM  6   A.  Yes.

     09:49AM  7   Q.  And then you went on to describe how you thought the claim

     09:49AM  8   nonetheless described the BlueSky device and you said that's

     09:49AM  9   over 155 millimeters of mercury in claims 9, 37, and 62 and,

     09:49AM 10   obviously, it can go up to 380, so that falls within the

     09:49AM 11   range.  Did I read that correctly?

     09:49AM 12   A.  You did.

     09:49AM 13   Q.  So, you were talking about capability there.

     09:49AM 14   A.  Capability.

     09:50AM 15   Q.  Now, I -- we could, and I was thinking of showing you a

     09:50AM 16   couple of claims as examples of that, but I'm not sure that

     09:50AM 17   it's necessary to do so at that point.  You -- do you

     09:50AM 18   understand -- and I don't know if you've had enough time to

     09:50AM 19   review Dr. Hopf's testimony on this point, but do you

     09:50AM 20   understand that Dr. Hopf addressed many of these apparatus

     09:50AM 21   claims that contain limitations like 3 pounds and, you know,

     09:50AM 22   up to so many millimeters of this.  I think some speak in

     09:50AM 23   millimeters, some speak in pounds, and she addressed the

     09:50AM 24   intermittent and continuous on the -- on the basis of a

     09:51AM 25   capability of the wall suction devices and the portable pumps
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     09:51AM  1   that were available at that time to perform in accordance with

     09:51AM  2   what was called for in the claims.  Did you understand that

     09:51AM  3   was her testimony?

     09:51AM  4   A.  I would have to go back and look at it.  I read through it

     09:51AM  5   but it was -- I don't know if I had the final transcripts and

     09:51AM  6   it was -- it was -- I was hurried when I did it.

     09:51AM  7   Q.  Okay.  Very good.  Let's take a look at your claim chart

     09:51AM  8   now.  We're going to switch ground again.  We're going to go

     09:51AM  9   to your slide 65.

     09:51AM 10            Now, this is one of your claim charts.  Right?

     09:51AM 11   A.  Right.

     09:51AM 12   Q.  And if -- if we talk about all of these claims, you would

     09:51AM 13   miss your flight and I would be an unpopular person, so we're

     09:51AM 14   just going to focus on one of these claims.  Fair enough?

     09:51AM 15   A.  Okay.  Fine.

     09:51AM 16   Q.  Let's -- Let's pick Claim 16 as an example.  And -- and

     09:52AM 17   Claim 16 of the '643 Patent.  So, if everybody sort of follows

     09:52AM 18   along with me, we're going down the column and look for '643

     09:52AM 19   claims and look for Claim 16 where it appears.  As I

     09:52AM 20   understand it the way you approached this was to say, Gee,

     09:52AM 21   with respect to these claims here are the things that I found

     09:52AM 22   missing and if a claim is identified in the column, that means

     09:52AM 23   over on the right you said, Gee, that thing is missing.  Is

     09:52AM 24   that the way --

     09:52AM 25   A.  Right.
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     09:52AM  1   Q.  -- did you this?

     09:52AM  2   A.  I think that's about right.

     09:52AM  3   Q.  Okay.  Great.  So, with respect to Claim 16, what you

     09:52AM  4   found missing, and in this case it was the Chariker-Jeter

     09:52AM  5   prior art you were talking about, was treating a wound --

     09:52AM  6   treatment to a wound.  Correct?

     09:52AM  7   A.  Yes.

     09:52AM  8   Q.  And the second thing you found missing was the impermeable

     09:52AM  9   cover?

     09:52AM 10   A.  Correct.

     09:52AM 11   Q.  So, with respect to Claim 16, that's really -- that's

     09:53AM 12   really it.  That's what you found missing.  Is that right?

     09:53AM 13   A.  I would have to look in my original report, but I think

     09:53AM 14   that's probably accurate.

     09:53AM 15   Q.  Okay.  Let's go to Claim 16 of the '643 Patent.  Just so

     09:53AM 16   we can see what we're talking about here.  Okay -- Oops.

     09:53AM 17            MR. PARTRIDGE:  Jason, you don't have to worry about

     09:53AM 18   the chart any more.  We're just going to talk about the

     09:53AM 19   patent.  We won't go back to the chart.

     09:53AM 20   BY MR. PARTRIDGE:

     09:53AM 21   Q.  So, this claim calls for an appliance, meaning it's an

     09:53AM 22   apparatus claim.  Right?

     09:53AM 23   A.  Right.

     09:53AM 24   Q.  And it's an appliance for administering a reduced pressure

     09:54AM 25   and includes three elements, the -- actually, I should go
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     09:54AM  1   further.  Reduced pressure, treatment to a wound so --

     09:54AM  2            MR. PARTRIDGE:  Jason, don't highlight that.  Just --

     09:54AM  3   I'm just going to do two things.  I just want to identify the

     09:54AM  4   two things that Dr. Orgill distinguished here over the

     09:54AM  5   Chariker-Jeter article.  We have an apparatus claim, reduced

     09:54AM  6   pressure treatment to a wound.  So, let's highlight treatment

     09:54AM  7   to a wound.

     09:54AM  8   BY MR. PARTRIDGE:

     09:54AM  9   Q.  That was one of the things you found missing, right?

     09:54AM 10   A.  Yes.

     09:54AM 11   Q.  And then it goes on, first element A is an impermeable

     09:54AM 12   cover and I think the second thing you found missing was

     09:54AM 13   impermeable cover.  So, let's highlight that.

     09:54AM 14   A.  Yes.

     09:54AM 15   Q.  And those are the two items we are talking about in this

     09:54AM 16   particular claim.  Right?

     09:54AM 17   A.  Right.

     09:54AM 18   Q.  Okay.  And as I understand it, when you were putting your

     09:55AM 19   charts together, you were trying to simplify things a bit and

     09:55AM 20   you put all the Chariker-Jeter art together and in one column

     09:55AM 21   of your charts you addressed all Chariker-Jeter art at once.

     09:55AM 22   Is that right?

     09:55AM 23   A.  Yes.

     09:55AM 24   Q.  Okay.  Let's take a look at Defendant's Exhibit 1, which

     09:55AM 25   is the Chronic Wound Care Book.  And I'd like to refer you to
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     09:55AM  1   page 241 of the Chronic Wound Care Book.  And this is one of

     09:55AM  2   the pieces of prior art you considered in giving us your

     09:55AM  3   opinions yesterday?

     09:55AM  4   A.  It was.

     09:55AM  5   Q.  So, on page 241, I'd like to just point out three parts of

     09:55AM  6   this and ask you a question about them.  First, in column 1 at

     09:56AM  7   the bottom, there's item labeled number 2.  And this is

     09:56AM  8   talking about the closed suction wound drainage system and

     09:56AM  9   item number 2 says appears to enhance wound closure.  Do you

     09:56AM 10   see that?

     09:56AM 11   A.  Yes.

     09:56AM 12   Q.  And then if we go to the next column, column 2 on page

     09:56AM 13   241, this is Defendant's Exhibit 1, the sentence at the end of

     09:56AM 14   that paragraph at the very top of the page.  That's that.  And

     09:56AM 15   it reads:  This confirmation -- and it's talking about filling

     09:56AM 16   the wound with a dressing.  Right?  You may have to look at

     09:56AM 17   the previous sentence in order to answer that question.

     09:57AM 18   A.  Okay.

     09:57AM 19   Q.  Yeah.  And you agree with what I said?  I said this --

     09:57AM 20   this reference to this confirmation.  Remember, I'm a guy who

     09:57AM 21   likes words --

     09:57AM 22   A.  Right.

     09:57AM 23   Q.  -- and so this confirmation is talking about the previous

     09:57AM 24   sentence in which it's indicated that this motion of

     09:57AM 25   conforming the dressing to the wound bed is what's talked
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     09:57AM  1   about here.  So, this confirmation is conforming the dressing

     09:57AM  2   to the wound bed?

     09:57AM  3   A.  Yeah.  I think what it's referring to is in the previous

     09:57AM  4   sentence Dr. Jeter's talking about sort of moist healing means

     09:57AM  5   what was previously available and they've added this drainage

     09:57AM  6   device in addition to that.

     09:57AM  7   Q.  Yes.  We're on the same page.  He goes on to say this

     09:57AM  8   combination combined with moist wound healing principles is

     09:57AM  9   critical to fistula closure and wound contraction.  Correct?

     09:57AM 10   A.  Correct.

     09:58AM 11   Q.  And then Dr. Jeter and I guess Dr. Chariker and I think

     09:58AM 12   there's a third author on this chapter, at least there's two,

     09:58AM 13   and then at the end of that paragraph they say, while these

     09:58AM 14   results can only be compared to the results of there

     09:58AM 15   traditional methods of management, it is believed that an

     09:58AM 16   increased rate of granulation and re-epithelization is seen

     09:58AM 17   with the closed suction wound drainage system.  Do you see

     09:58AM 18   that?

     09:58AM 19   A.  I do.

     09:58AM 20   Q.  Now, in these various pieces of Defendant's Exhibit 1 that

     09:58AM 21   I have referenced, doctors Jeter and Chariker are pointing to

     09:58AM 22   what they perceive as some of the results that they are

     09:58AM 23   achieving with their wound drainage system.  Do you agree with

     09:58AM 24   that?

     09:58AM 25   A.  I do.
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     09:58AM  1   Q.  Okay.  And you agree, Dr. Orgill, I believe, that if the

     09:59AM  2   cover of a wound treatment system -- and I'm using that kind

     09:59AM  3   of generic word -- maybe -- it may be better to stick with the

     09:59AM  4   wound drainage system that's here.  It will probably be safer

     09:59AM  5   for you and I to do that.

     09:59AM  6   A.  It would be very much safer.  Thank you.

     09:59AM  7   Q.  So, in this wound --

     09:59AM  8   A.  Drainage system.

     09:59AM  9   Q.  -- drainage system described here -- Thank you.  If the

     09:59AM 10   cover, and there's an occlusive cover over it.  Correct?

     09:59AM 11   That's part of it.  Over the wound.

     09:59AM 12   A.  There's a cover, yes.

     09:59AM 13   Q.  If -- you would agree that if the cover contracts

     09:59AM 14   noticeably, you would conclude that negative pressure is

     09:59AM 15   applied?

     09:59AM 16   A.  That there is some negative pressure getting in -- into

     09:59AM 17   this -- into the fistula.

     09:59AM 18   Q.  Let's go to your deposition, page 256, line 16 to 257 line

     09:59AM 19   3 and see exactly how you answered that question during your

     10:00AM 20   deposition.

     10:00AM 21       (Deposition started.

     10:00AM 22   Q.  With that clarification, is it, as you sit here today,

     10:00AM 23   your opinion that you can infer that a reduced pressure is

     10:00AM 24   cooperating with said cover supply said reduced pressure

     10:00AM 25   beneath the cover if the cover contracts noticeably?
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     10:00AM  1   A.  Yeah.  Based on the presentation.  I mean, it looked like

     10:00AM  2   they were applying the negative pressure and the whole thing

     10:00AM  3   was shrinking down.

     10:00AM  4   Q.  And that's how you knew that a reduced pressure was being

     10:00AM  5   applied underneath the cover, isn't that right?

     10:00AM  6   A.  That was the inference I made.  Correct.

     10:00AM  7       (Stopped.

     10:00AM  8   BY MR. PARTRIDGE:

     10:00AM  9   Q.  Okay.  And I'm referring you to that testimony just for

     10:00AM 10   the point that you're -- you're able to say that when you see

     10:00AM 11   a cover that contracts noticeably, you would draw an inference

     10:00AM 12   that negative pressure was applied?

     10:00AM 13   A.  That's correct.

     10:00AM 14   Q.  Okay.  Thank you.  Now, let's take a look at the wound

     10:01AM 15   care book, Defendant's Exhibit 1 again, and this time let's

     10:01AM 16   turn to page 242 and look at item 10.  And in the middle of

     10:01AM 17   that paragraph, and this is the tenth of -- the tenth of ten

     10:01AM 18   steps that Dr. Jeter sets forth in her article about how to

     10:01AM 19   apply this wound drainage system.  And if you have the hard

     10:01AM 20   copy in front of you, if you look at the left-hand column at

     10:01AM 21   the very top of that column she starts out by saying the wound

     10:01AM 22   drainage system is created in the following manner.  Do you

     10:01AM 23   see that?

     10:01AM 24   A.  I do.

     10:01AM 25   Q.  And then she goes through ten steps.  For our purposes I'm
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     10:01AM  1   only focusing on step 10.  If you want to go back and refresh

     10:01AM  2   your recollection, you're welcome to, but I think this

     10:01AM  3   question is pretty straightforward.  If you go to item 10,

     10:02AM  4   middle of the paragraph.  And she talks about turning on the

     10:02AM  5   continuous suction, and then she says, the -- the second

     10:02AM  6   sentence, the dressing should contract noticeably.  If it does

     10:02AM  7   not, the system is not closed and wound drainage will not be

     10:02AM  8   efficiently removed.  And you would agree with me that the

     10:02AM  9   jury could certainly infer from that that negative pressure

     10:02AM 10   was applied.  Agreed?

     10:02AM 11   A.  Right.  And I think we showed that yesterday in our

     10:02AM 12   example when it contracted down.

     10:02AM 13   Q.  And if we turn to Figure 11 of the chronic wound care

     10:02AM 14   chapter which is page 244, you see a picture there of the --

     10:03AM 15   what's being treated.  I hesitate to call it a wound or we'll

     10:03AM 16   get into that debate, but what's being treated upon the

     10:03AM 17   application of suction to the device.  Correct?

     10:03AM 18   A.  Correct.

     10:03AM 19   Q.  And if you in observing that particular picture and

     10:03AM 20   comparing it to, for example, figure 9, which is when the

     10:03AM 21   gauze has been placed in in the thing being treated, you see

     10:03AM 22   noticeable contraction of the cover in Figure 11.  Correct?

     10:03AM 23   A.  Correct.  That's what I noted in my deposition as well.

     10:03AM 24   Q.  And, as a matter of fact, just to make it clear, if we

     10:03AM 25   turn to Hopf slide 38 which is page 71 of Defendant's Exhibit
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     10:03AM  1   41, which is the Jeter poster presentation, it's not in your

     10:03AM  2   book.  It's too long.

     10:03AM  3   A.  Oh, okay.

     10:04AM  4   Q.  And this is the only one that I'll use.  But if you want

     10:04AM  5   the see the whole thing, you're welcome to.  This is the same

     10:04AM  6   picture that we see in the Chronic Wound Care Book.  We can

     10:04AM  7   just see it a little clearer here.  And it's a fair inference

     10:04AM  8   that negative pressure is being applied, would you agree?

     10:04AM  9   A.  Yes.

     10:04AM 10   Q.  Now, we're going to take a slight detour here.  I'm going

     10:04AM 11   to come back to the two elements of Claim 16, treating a wound

     10:04AM 12   and impermeable cover.  Treating a wound we're going to kind

     10:04AM 13   of leave alone because we've already talked about the issue of

     10:04AM 14   treating a wound and we're going to come back to the

     10:04AM 15   impermeable cover in a moment.  But the detour that probably

     10:04AM 16   fits at the moment concerns the screen limitations that appear

     10:04AM 17   in other claims and as you will recall when we looked at Claim

     10:04AM 18   16 there was no screen limitation in Claim 16.  Correct?

     10:04AM 19   A.  I believe that's correct.

     10:04AM 20   Q.  Yeah.  If you want to look at your patent and verify it,

     10:05AM 21   you may do so, but no screen in Claim 16.  The screen appears

     10:05AM 22   in other claims, but not Claim 16.  Now, you know that the

     10:05AM 23   Court construed screen means in this case.  Correct?

     10:05AM 24   A.  Yes.

     10:05AM 25            MR. PARTRIDGE:  Your Honor, if I complete this part,
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     10:05AM  1   then the break would be appropriate, if you would like.

     10:05AM  2            THE COURT:  That will be perfect.

     10:05AM  3            MR. PARTRIDGE:  Okay.  Thank you.

     10:05AM  4   BY MR. PARTRIDGE:

     10:05AM  5   Q.  The Court construed screen means, and I'm looking at the

     10:05AM  6   Court's order from January 24th of this year.  And if you want

     10:05AM  7   to, --

     10:05AM  8            MR. PARTRIDGE:  Maybe it's better if I approach, Your

     10:05AM  9   Honor.

     10:05AM 10            THE COURT:  Sure.

     10:05AM 11            MR. PARTRIDGE:  So he can see this.  We,

     10:05AM 12   unfortunately, can't put this up.  We don't have it.

     10:05AM 13   BY MR. PARTRIDGE:

     10:05AM 14   Q.  On page 2 of the order, and the jury will be receiving

     10:06AM 15   these constructions shortly, the Court said that the screen

     10:06AM 16   means for positioning at the wound within the sealing means

     10:06AM 17   for preventing the overgrowth of tissue in the wound -- and

     10:06AM 18   that's the limitation we're talking about as it appears in the

     10:06AM 19   claims -- is a porous material that applies a counteracting

     10:06AM 20   force to granulation tissue to stop growth of granulation

     10:06AM 21   tissue above the level of skin surrounding the wound.  The

     10:06AM 22   porous material being positioned at the wound within the

     10:06AM 23   sealing means.  Did I read that correctly?

     10:06AM 24   A.  Correct.

     10:06AM 25   Q.  And I just realized upon reading that that it does and is

                                                        Orgill - Cross (Partridge)

                                                                        Page 4524

     10:06AM  1   a little hard for others to follow that.

     10:06AM  2            THE COURT:  I'm glad you let Mr. Barnes do that.

     10:06AM  3            MR. PARTRIDGE:  I started to mess around, Your Honor.

     10:07AM  4            THE COURT:  A dangerous inclination.

     10:07AM  5            MR. PARTRIDGE:  It's hard to read that way.  Even

     10:07AM  6   harder that way.

     10:07AM  7            THE COURT:  And I think there is a magnify

     10:07AM  8   indication --

     10:07AM  9            MR. PARTRIDGE:  Okay.

     10:07AM 10            THE COURT:  -- device there, so --

     10:07AM 11            MR. PARTRIDGE:  We get to see my yellow highlighting

     10:07AM 12   and green highlighting.

     10:07AM 13   BY MR. PARTRIDGE:

     10:07AM 14   Q.  There is the definition of screen means.  A porous

     10:07AM 15   material that applies a counteracting force to granulation

     10:07AM 16   tissue to stop growth of granulation tissue above the level of

     10:07AM 17   skin surrounding the wound.  The porous material being

     10:07AM 18   positioned at the wound within the sealing means.  Correct?

     10:07AM 19   A.  Correct.

     10:07AM 20   Q.  That's the construction that you and the other experts in

     10:07AM 21   this case has been using thus far.  Correct?

     10:07AM 22   A.  Yes.

     10:07AM 23   Q.  And with respect to the jury's role in all of this, would

     10:08AM 24   you agree with me that the following is true?  That it's up to

     10:08AM 25   the jury to look at figures like the figures we just showed
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     10:08AM  1   from the wound care book showing contraction noticeably which

     10:08AM  2   reduces -- which indicates negative pressure, it's up to the

     10:08AM  3   jury to look at that and determine from that whether the

     10:08AM  4   combination of gauze below the cover is a porous material that

     10:08AM  5   when under negative pressure -- which you agree exists

     10:08AM  6   there -- applies a counteracting force to granulation tissue

     10:08AM  7   to stop growth of granulation tissue above the level of the

     10:08AM  8   skin surrounding the wound.  That's up to the jury to decide

     10:08AM  9   here.  Correct?

     10:08AM 10   A.  I believe the Judge will give the jury their instructions.

     10:08AM 11   Q.  Okay.

     10:08AM 12            MR. PARTRIDGE:  Your Honor, good time for a break.

     10:08AM 13            THE COURT:  Certainly.  Thank you very much.  Now,

     10:08AM 14   before we figure out how long this break s how much longer do

     10:09AM 15   you believe you have with --

     10:09AM 16            MR. PARTRIDGE:  About thirty minutes, Your Honor.

     10:09AM 17            THE COURT:  About thirty minutes.  I think we'll be

     10:09AM 18   safe in coming back at 10:25.  At 10:25.  Let's all rise for

     10:09AM 19   the jury.  And, Mr. Ramirez, if you will, please, lead the

     10:09AM 20   jury out.

     10:09AM 21       (Jury out.)

     10:09AM 22            THE COURT:  Okay.  Thank you so much.  And,

     10:09AM 23   Dr. Orgill, you may take your break as well.  We'll be in

     10:09AM 24   recess until 10:25.

     10:09AM 25            MR. PARTRIDGE:  Thank you, Your Honor.
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     10:09AM  1       (Recess.)

     10:27AM  2            THE COURT:  Well, thank you very much, ladies and

     10:27AM  3   gentlemen.  Please be seated.  Dr. Orgill, if you will take

     10:27AM  4   the stand again.

     10:27AM  5            THE WITNESS:  Thank you.

     10:27AM  6            THE COURT:  And, Mr. Partridge, please continue.

     10:27AM  7            MR. PARTRIDGE:  Thank you, Your Honor.  Denver was

     10:27AM  8   kind enough to alert me to the fact the page numbers I used

     10:27AM  9   for the transcript when I was talking to Dr. Orgill were from

     10:28AM 10   apparently yesterday's transcript rather than the final

     10:28AM 11   official transcript so when Dr. Orgill and I were talking

     10:28AM 12   about the vacuum means and the capability issue, the actual

     10:28AM 13   transcript pages are 4365 line 5 through 4366 line 4.

     10:28AM 14            THE COURT:  Thank you very much.

     10:28AM 15   BY MR. PARTRIDGE:

     10:28AM 16   Q.  Let's look at Claim 16 again.  Remember we were talking

     10:28AM 17   about these two claim elements.  Treatment to a wound in the

     10:28AM 18   preamble and impermeable cover.  Right?

     10:28AM 19   A.  Right.

     10:28AM 20   Q.  Let's talk about the impermeable cover next.  Let's go

     10:28AM 21   back to the Chronic Wound Care Book and look at page 241,

     10:28AM 22   right-hand column.  Now in the Chronic Wound Care Book it

     10:28AM 23   talks about the cover that is used being a transparent film

     10:28AM 24   dressing.  Correct?

     10:28AM 25   A.  I think it refers to a few different transparent film
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     10:29AM  1   dressings.

     10:29AM  2   Q.  That's the generic term for it.  The general term would be

     10:29AM  3   a transparent film dressing?

     10:29AM  4   A.  Yes.

     10:29AM  5   Q.  Okay.  Let's go to column 2, bottom --

     10:29AM  6            MR. PARTRIDGE:  Do the whole paragraph, please,

     10:29AM  7   Jason.  It's probably a little better for the jury to see the

     10:29AM  8   whole thing.

              9   BY MR. PARTRIDGE:

     10:29AM 10   Q.  And this paragraph talks about the following dressing

     10:29AM 11   package has been developed.  And then it lists all of the

     10:29AM 12   various components.  Agreed?

     10:29AM 13   A.  Yes.

     10:29AM 14   Q.  And down the list, fourth bullet point from the bottom, it

     10:29AM 15   identifies transparent film dressing.  And it lists a number

     10:29AM 16   of examples.  "e.g." means, "for example".

     10:29AM 17   A.  Right.

     10:29AM 18   Q.  And it says transparent film dressings for this particular

     10:29AM 19   dressing package could include Accuderm, Bioclusive, Opraplex,

     10:29AM 20   Opsite, Tegaderm, etcetera.  That's sort of a double, for

     10:29AM 21   example.  To seal the wound site.  You had indicated that you

     10:29AM 22   didn't believe the impermeable cover was found in some of this

     10:30AM 23   prior art because you thought that the materials used did not

     10:30AM 24   meet the quantitative instruction of impermeable cover that

     10:30AM 25   836 water vapor transfer rate number.  Correct?
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     10:30AM  1   A.  No, I -- I don't think that's right.  I think most of what

     10:30AM  2   that was referring to was the infringement.

     10:30AM  3   Q.  Ah --

     10:30AM  4   A.  Testimony.

     10:30AM  5   Q.  I'm sorry.  I misspoke.  Thank you.  So, with respect to

     10:30AM  6   -- Let me back up.  With respect to the prior art, you found

     10:30AM  7   that certain prior art did not, including this reference,

     10:30AM  8   teach an impermeable cover.  Is that correct?

     10:30AM  9   A.  It did not teach -- it did not specify that the cover

     10:30AM 10   needed to be impermeable.  That's correct.

     10:30AM 11   Q.  You agree that this particular piece of prior art, the

     10:30AM 12   Chronic Wound Care Book and the other Chariker-Jeter prior

     10:30AM 13   art, all the various things that make up that package

     10:31AM 14   discloses the use of a cover material?

     10:31AM 15   A.  I do.

     10:31AM 16   Q.  And the cover material consists of a variety of different

     10:31AM 17   materials and, in fact, when you demonstrated this yesterday,

     10:31AM 18   you used Tegaderm in the demonstration you did?

     10:31AM 19   A.  That's correct.

     10:31AM 20   Q.  Which is one of the things that's listed here.  Correct?

     10:31AM 21   A.  Correct.

     10:31AM 22   Q.  And from a functional standpoint, the Tegaderm, the

     10:31AM 23   Opsite, these various transparent film dressings, allow for

     10:31AM 24   the creation of reduced -- reduced pressure zone below the

     10:31AM 25   cover material.  Correct?
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     10:31AM  1   A.  That's one of the things they do.

     10:31AM  2   Q.  So, it allows for it and we can see that when you turned

     10:31AM  3   on the suction in the demonstration, the thing pulled down, it

     10:31AM  4   contracted noticeably.  Correct?

     10:31AM  5   A.  Correct.

     10:31AM  6   Q.  So, functionally, the Tegaderm performed the desired

     10:31AM  7   result allowing for the creation of a reduced pressure zone

     10:32AM  8   below the cover?

     10:32AM  9   A.  And to drain the fistula.

     10:32AM 10   Q.  Yes.  Well, we'll come to that in a moment.  But it

     10:32AM 11   performed that function of sealing the wound dressing to the

     10:32AM 12   atmosphere?

     10:32AM 13   A.  Yes.

     10:32AM 14   Q.  With respect to whether or not these particular

     10:32AM 15   transparent film dressings meet the quantitative number of

     10:32AM 16   836, which the Court has used in its construction, were you

     10:32AM 17   here for the testimony of Dr. Pizziconi yesterday?

     10:32AM 18   A.  I was not.  I'm sorry.

     10:32AM 19   Q.  Did you -- did you read his testimony before testifying?

     10:32AM 20   A.  I didn't have a chance to.

     10:32AM 21   Q.  Were you aware that he testified that at least two of

     10:32AM 22   these materials listed in the Chronic Wound Care Book, the

     10:32AM 23   Bioclusive material and the Opraflex material meet the

     10:32AM 24   quantitative limitation, that is they are more impermeable

     10:33AM 25   than a water vapor transfer rate of 836.  They are more
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     10:33AM  1   impermeable than that.  Were you aware that he testified about

     10:33AM  2   that?

     10:33AM  3   A.  That they are more impermeable?

     10:33AM  4   Q.  Yes.

     10:33AM  5   A.  I didn't read his testimony.

     10:33AM  6   Q.  So, you -- you're unaware that he said that yesterday?

     10:33AM  7   A.  I have no knowledge.  Sorry.

     10:33AM  8   Q.  Okay.  One last point about the wound care book, and I'm

     10:33AM  9   going to make it in connection with the demonstration which

     10:33AM 10   you did yesterday.  You were demonstrating what happened when

     10:33AM 11   you turn on the pump and you saw all this material flow into a

     10:33AM 12   container, and we've emptied the container, but there was a

     10:33AM 13   container about the size of the one up here.

     10:33AM 14            MR. PARTRIDGE:  May I approach, Your Honor?

     10:33AM 15            THE COURT:  You may.

     10:33AM 16   BY MR. PARTRIDGE:

     10:33AM 17   Q.  In fact, this may have been the one you used.  I don't

     10:33AM 18   know.  Was this the one you used?

     10:33AM 19   A.  No, it was a different one.  It had a blue top as I

     10:33AM 20   recall.

     10:33AM 21   Q.  About the same size in the standpoint --

     10:33AM 22   A.  Yeah.

     10:33AM 23   Q.  -- of capacity?

     10:33AM 24   A.  Right.

     10:33AM 25   Q.  And you filled up that container -- came pretty close to
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     10:34AM  1   filling it up in a jiffy, as we say where I grow up -- where I

     10:34AM  2   grew up.  It didn't take long?

     10:34AM  3   A.  We -- I don't remember how much came out, but the purpose

     10:34AM  4   was to show that this device had the ability to efficiently

     10:34AM  5   get rid of the liquid.

     10:34AM  6   Q.  Let's go to page 245 of Defendant's Exhibit 1, the Chronic

     10:34AM  7   Wound Care Book and left-hand column, second full paragraph.

     10:34AM  8   In this paragraph, Doctor -- second paragraph.  Thank you.  In

     10:34AM  9   this paragraph doctors Jeter and Chariker are talking about

     10:34AM 10   their experience with the patients that they describe in the

     10:34AM 11   article.  Correct?

     10:34AM 12   A.  In this -- the one starting all the patients?

     10:34AM 13   Q.  Yes.

     10:34AM 14   A.  Okay.

     10:34AM 15   Q.  They're talking about their experience with the patients

     10:34AM 16   that they describe in the article.  Correct?

     10:35AM 17   A.  Right.

     10:35AM 18   Q.  And in this paragraph they say, middle of the paragraph:

     10:35AM 19   None of the fistula had an output greater than 800 milliliters

     10:35AM 20   for 24 hours and most had an output of 500 milliliters or less

     10:35AM 21   for 24 hours.  Did I read that correctly?

     10:35AM 22   A.  You did.

     10:35AM 23   Q.  Now, that's less than a quart a day, isn't it?

     10:35AM 24   A.  That is.

     10:35AM 25   Q.  And, as a matter of fact, if we found out how much that
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     10:35AM  1   is, and I've done the calculations, it's roughly 6 to 7

     10:35AM  2   teaspoons in an hour.  Is that about right?  Does that sound

     10:35AM  3   about right?

     10:35AM  4   A.  Yes.

     10:35AM  5   Q.  Not quite the dramatic drainage we saw yesterday and I'm

     10:35AM  6   not suggesting that you were trying to mislead anybody, but I

     10:35AM  7   want to contrast what's actually said in the Chronic Wound

     10:35AM  8   Care Book with what the jury saw yesterday.  So the amount of

     10:35AM  9   drainage actually described is on the order of 6 to 7

     10:35AM 10   teaspoons an hour.  Agreed?

     10:36AM 11   A.  Agreed.

     10:36AM 12   Q.  One of the other references that you talked about

     10:36AM 13   yesterday was the Johnson article which is Defendant's Exhibit

     10:36AM 14   132 and you indicated during the course of your testimony that

     10:36AM 15   you thought Johnson was directed to immobilizing a skin graft.

     10:36AM 16   Do you recall that?

     10:36AM 17   A.  Yes.

     10:36AM 18   Q.  What I'd like to do and we'll only spend a moment on this

     10:36AM 19   so I don't even think we'll have to pull the Johnson article

     10:36AM 20   out.

     10:36AM 21   A.  I have it right here.

     10:36AM 22   Q.  What you'll need to do is look at the patent.  I'll put it

     10:36AM 23   up here on the screen, but let's look at joint exhibit 1,

     10:36AM 24   column 12, lines 47 to 52.  Actually, that's the wrong --

     10:37AM 25   that's the wrong part.  Sorry.

                                                        Orgill - Cross (Partridge)

                                                                        Page 4533

     10:37AM  1            Let's go to claim 38.  That's the better place to

     10:37AM  2   look.  Claim 38 in column 26.

     10:37AM  3            We talked briefly about this yesterday and so I want

     10:37AM  4   to limit the amount of time we devote to this, that we talked

     10:37AM  5   about the fact that this patent addresses skin grafts and use

     10:37AM  6   of the system in conjunction with skin grafts.  Agreed,

     10:37AM  7   Dr. Orgill?

     10:37AM  8   A.  In claim 38?

     10:37AM  9   Q.  Yes.  And claim 38 is a simple example of this.  It's not

     10:37AM 10   a claim that's asserted in the case --

     10:37AM 11   A.  Right.

     10:37AM 12   Q.  -- but in talking about what is disclosed in the

     10:37AM 13   application and then claimed in the patent, it says this

     10:37AM 14   method that is part of the invention promotes the attachment

     10:37AM 15   of a skin graft onto a wound which comprises the steps of

     10:38AM 16   attaching the skin graft and then applying reduced pressure to

     10:38AM 17   the graft to promote blood circulation within the graft.

     10:38AM 18   That's part of what doctors Argenta and Morykwas claimed to

     10:38AM 19   have invented here.  Correct?

     10:38AM 20   A.  Yes.  Claim 38.  Correct.

     10:38AM 21   Q.  Let's take a moment to look at the Svedman article.  That

     10:38AM 22   particular article itself, apart from the Svedman patent, was

     10:38AM 23   not before the Patent & Trademark Office.  Agreed?

     10:38AM 24   A.  I --

     10:38AM 25   Q.  The article.
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     10:38AM  1   A.  Correct.

     10:38AM  2   Q.  And what I'd like to do is to look at some of the things

     10:38AM  3   the article says, because it's the article that is the piece

     10:38AM  4   of prior art that's relied upon here and I think you heard the

     10:38AM  5   testimony of Dr. Hopf in which she said that she found

     10:38AM  6   differences between the article and the patent that was before

     10:39AM  7   the Patent & Trademark Office.  You heard her testify --

     10:39AM  8   A.  Yeah.  And I actually read that part.  I remember reading

     10:39AM  9   that.

     10:39AM 10   Q.  Okay.  And the two of you have some disagreements about

     10:39AM 11   that and I'm not going to go into that in any detail, but I'd

     10:39AM 12   like to refer you to some portions of the Svedman article

     10:39AM 13   which is Defendant's Exhibit 407.  Do you have that in front

     10:39AM 14   of you?

     10:39AM 15            MR. PARTRIDGE:  And, Jason, if you would pull up the

     10:39AM 16   first paragraph.

     10:39AM 17   BY MR. PARTRIDGE:

     10:39AM 18   Q.  Now, just taking what Dr. Svedman actually says he did,

     10:39AM 19   what he says about his system, he states in the second line

     10:39AM 20   from the bottom of the first paragraph that he used Vaseline

     10:39AM 21   to seal -- just highlight to seal.  The plastic coating to the

     10:39AM 22   skin.  Correct?

     10:39AM 23   A.  Right.

     10:40AM 24   Q.  And Dr. Svedman goes on to say in the next paragraph that

     10:40AM 25   his treatment device transported certain materials and he says
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     10:40AM  1   in the first sentence, treatment solution as well as wound

     10:40AM  2   secretions -- highlight wound secretions -- are transported

     10:40AM  3   through the dressing like fluid through a wick.  That's what

     10:40AM  4   he says.  Wound secretions are included.  Correct?

     10:40AM  5   A.  Yes.

     10:40AM  6   Q.  And if we go down to the end of that paragraph and the

     10:40AM  7   last sentence, and you can highlight the whole sentence.  He

     10:40AM  8   reports that a stimulating effect of cellular synthetic

     10:40AM  9   material on granulation tissue formation has been reported and

     10:40AM 10   may add a further quality to the treatment.  So, he reports

     10:40AM 11   that he stimulated granulation tissue formation, doesn't he?

     10:40AM 12   A.  I think if you read that, stimulating effect of cellular

     10:41AM 13   synthetic material and granulation tissue has been reported in

     10:41AM 14   there references 1 and 2, so he's not reporting what he's

     10:41AM 15   seeing, he's reporting what's in reference --

     10:41AM 16   Q.  Fair enough.  Let's go to the next paragraph and look at

     10:41AM 17   the last sentence then.  Let's look at the last sentence.  Now

     10:41AM 18   he's reporting on his results.  You can highlight all of the

     10:41AM 19   last sentence.  And he reports healthy granulation tissues

     10:41AM 20   appeared rapidly even in poorly vascularized wounds, meaning

     10:41AM 21   poor blood flow.  Right?

     10:41AM 22   A.  Yes.

     10:41AM 23   Q.  So that skin grafting could be performed.  That's what he

     10:41AM 24   reported about his device.  Correct?

     10:41AM 25   A.  Correct.
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     10:41AM  1   Q.  And if we go up to the middle of that paragraph, he talks

     10:41AM  2   about his preferred delivery rate.  Second -- Excuse me.  This

     10:42AM  3   is the fourth sentence that begins Tyrodes.  Did I pronounce

     10:42AM  4   that correctly?

     10:42AM  5   A.  I've never used it personally, so -- Sorry.

     10:42AM  6   Q.  Tyrode solution -- through the whole sentence and the next

     10:42AM  7   sentence.  We talk about both.  Tyrode solution was used as a

     10:42AM  8   treatment fluid.  That's the thing being asserted into the

     10:42AM  9   dressing.  We have two things happening here.  We have a

     10:42AM 10   tube -- one tube that is allowing a certain quantity of

     10:42AM 11   material to go in.  Right?

     10:42AM 12   A.  Right.

     10:42AM 13   Q.  And we have another tube that's connected to suction

     10:42AM 14   that's drawing things out.  Correct?

     10:42AM 15   A.  Correct.

     10:42AM 16   Q.  Now, yesterday you talked about this enormous flow rate

     10:42AM 17   and you got that from the figure that's on this page.

     10:42AM 18            MR. PARTRIDGE:  Stay right where we are, Jason.  The

     10:42AM 19   figure on the page.

             20   BY MR. PARTRIDGE:

     10:42AM 21   Q.  And you picked the maximum flow rate as part of your

     10:42AM 22   description of the Svedman article, didn't you?

     10:42AM 23   A.  I -- I described there was a range and I did put the

     10:42AM 24   maximum down.

     10:43AM 25   Q.  Yes.  And so here we have Dr. Svedman saying here is the
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     10:43AM  1   delivery rate that he actually used, preferred, if you will,

     10:43AM  2   and you don't have to agree with my use of the word

     10:43AM  3   "preferred", I'll leave to it the jury whether they think they

     10:43AM  4   mean this preferred range, is .15 to 1 milliliters per minute.

     10:43AM  5   .15 to 1 milliliter per minute.  Now, that can be easily

     10:43AM  6   calculated as 30 to 60 milliliters in an hour.  Correct?

     10:43AM  7   A.  Correct.

     10:43AM  8   Q.  Now, you, like a lot of us have had a can of Coke or a can

     10:43AM  9   of ginger ale or whatever, and know that a can of Coke has

     10:43AM 10   about 350 milliliters.  Isn't that right?

     10:43AM 11   A.  Well, 30 ccs is an ounce, just to make it easy.

     10:43AM 12   Q.  Yes.  Well, your getting an ounce and a can of Coke has 8

     10:43AM 13   ounces?

     10:43AM 14   A.  Eight ounces.  So, about 240.

     10:43AM 15   Q.  So, what we're talking about here is roughly an eighth of

     10:44AM 16   a can of Coke in an hour.

     10:44AM 17   A.  On the low end.  Correct.

     10:44AM 18   Q.  Well, and what the jury might infer from this as the

     10:44AM 19   preferred, because this is where he talks about what he

     10:44AM 20   actually did, not for us to decide, for the jury to decide,

     10:44AM 21   but if they decide that, that's about an eighth of a can of

     10:44AM 22   Coke in an hour.  Correct?

     10:44AM 23   A.  That's 30 ccs per hour.  Correct.

     10:44AM 24   Q.  And if we look at the suction that was used in this

     10:44AM 25   reference, it says suction was set at 20 kilopascals.  Do you
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     10:44AM  1   know how to translate that into --

     10:44AM  2   A.  I do.

     10:44AM  3   Q.  How many millimeters of mercury is that?

     10:44AM  4   A.  I believe it's 150.

     10:44AM  5   Q.  So, 150 or so millimeters of mercury.  That's the suction

     10:44AM  6   force at the coming out of this particular dressing which is a

     10:44AM  7   suction force even greater than the suction force of the VAC

     10:44AM  8   which is at 125.  Correct?

     10:44AM  9   A.  It's applied with 150.  Correct.

     10:45AM 10   Q.  Now, Dr. Hopf testified --

     10:45AM 11            MR. PARTRIDGE:  Strike that.

     10:45AM 12   BY MR. PARTRIDGE:

     10:45AM 13   Q.  Let's go -- Let's move to another subject.  You talked

     10:45AM 14   about testing that had been done of the Opsite materials I

     10:45AM 15   think in the accused devices.  Correct?

     10:45AM 16   A.  Correct.

     10:45AM 17   Q.  And you said that there was an outside organization not an

     10:45AM 18   organization directly associated with you or associated with

     10:45AM 19   you that performed some tests on the Opsite materials to

     10:45AM 20   determine their water vapor transfer rate.  Correct?

     10:45AM 21   A.  Yes.

     10:45AM 22   Q.  And I believe you testified when you were knowledge

     10:45AM 23   questioned by Mr. McClanahan yesterday, the number, whether

     10:45AM 24   it's 400, 800, 900, a 1,000, whatever it is for various

     10:45AM 25   materials will vary depending upon the temperature and
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     10:46AM  1   humidity conditions that are used in performing that test.

     10:46AM  2   Correct?

     10:46AM  3   A.  That's correct.

     10:46AM  4   Q.  And I believe you indicated to Mr. McClanahan that the

     10:46AM  5   test conditions that were used on the Opsite materials that

     10:46AM  6   you talked about were different than the test conditions that

     10:46AM  7   were used when the Court determined that 836 was the number

     10:46AM  8   for whether or not something would qualify as an impermeable

     10:46AM  9   cover?

     10:46AM 10   A.  I don't recall saying that.

     10:46AM 11   Q.  Is that a true statement?

     10:46AM 12   A.  I don't recall the Court determining the method to test

     10:46AM 13   it.

     10:46AM 14   Q.  So, we have a number 836 that came from somewhere.  Is

     10:46AM 15   that what you're saying?

     10:46AM 16   A.  From the Court.  But I don't require -- I don't recall

     10:46AM 17   them telling the specific ASTM test to use.

     10:46AM 18   Q.  So, you don't know which test the Court used versus which

     10:46AM 19   test the laboratory that you relied upon used.  Is that what

     10:46AM 20   you're saying?

     10:46AM 21            MR. MACON:  Excuse me.

     10:46AM 22            THE COURT:  Yes, sir.

     10:46AM 23            MR. MACON:  May we approach?

     10:46AM 24            THE COURT:  Sure.

     10:46AM 25       (Off-the-record discussion.)
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     10:49AM  1            THE COURT:  If you would sort of back up and restate

     10:49AM  2   and start over.

     10:49AM  3            MR. PARTRIDGE:  I will, Your Honor.

     10:49AM  4   BY MR. PARTRIDGE:

     10:49AM  5   Q.  Now that I've heard your -- your answers, I realize that

     10:49AM  6   there was a little bit of confusion in there.  So, now, the

     10:49AM  7   Court in its constructions did not lay out the specific test

     10:49AM  8   conditions that it was using on its constructions and I didn't

     10:49AM  9   mean to lead you down a path there.  The question that I want

     10:49AM 10   to get to is actually a fairly simple one and that is in the

     10:49AM 11   test results that you saw, that you relied upon in giving your

     10:49AM 12   opinions, those test results did not include a comparison of

     10:49AM 13   Opsite to Tegaderm.  Is that correct?

     10:49AM 14   A.  We just -- you saw the test results.  What we did was what

     10:49AM 15   we did.

     10:49AM 16   Q.  And my question is:  Those test results did not include a

     10:50AM 17   comparison to Tegaderm.  Correct?

     10:50AM 18   A.  That's correct.

     10:50AM 19   Q.  Thank you.  Would you agree, Dr. Orgill, that foam is and

     10:50AM 20   has been a key element to the success of the VAC, the use of

     10:50AM 21   foam as the screen in the VAC?

     10:50AM 22   A.  The foam is a very effective screen.

     10:50AM 23   Q.  With respect to Aquaphor gauze, is that an appropriate

     10:50AM 24   product, in your view, to use in a wound?

     10:50AM 25   A.  It's -- it's not my first choice, but it does have the
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     10:50AM  1   properties of a screen.

     10:50AM  2   Q.  And Aquaphor gauze is a product that people in your

     10:50AM  3   profession use in wound care.  Correct?

     10:50AM  4   A.  Yes.

     10:50AM  5   Q.  In your direct testimony you talked about the

     10:50AM  6   considerations of commercial success and long-felt need, among

     10:51AM  7   others.  You would agree that those elements of commercial

     10:51AM  8   success and those other things only relate to your opinions

     10:51AM  9   with respect to obviousness.  Correct?

     10:51AM 10   A.  Maybe you could restate --

     10:51AM 11   Q.  Okay.

     10:51AM 12   A.  I'm a little confused about that.

     10:51AM 13   Q.  Maybe you don't understand this.  Maybe you don't

     10:51AM 14   understand this.  When you gave your opinions with respect to

     10:51AM 15   commercial success, did you think those issues had any bearing

     10:51AM 16   whatsoever on anticipation?

     10:51AM 17   A.  This is a legal thing that you know far more about than I

     10:51AM 18   do.  I testified to the commercial success.  However that

     10:51AM 19   relates to the case I'll let you and Mr. Macon figure out.

     10:51AM 20   Q.  Okay.  So, you don't have an understanding as to which

     10:51AM 21   aspect of the case that may have a bearing -- as to which that

     10:51AM 22   may have a bearing.  Is that correct?

     10:51AM 23   A.  I'll let you two work on that.

     10:52AM 24   Q.  Okay.  Fair enough.

     10:52AM 25            THE COURT:  That's your assignment.
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     10:52AM  1            MR. PARTRIDGE:  Yes.  Yes, indeed.

     10:52AM  2            MR. MACON:  I was looking ahead.

     10:52AM  3            MR. PARTRIDGE:  Yes, indeed.  And I think that

     10:52AM  4   assignment will be carried out well by all the folks that are

     10:52AM  5   up here this morning.

     10:52AM  6   BY MR. PARTRIDGE:

     10:52AM  7   Q.  Did you -- and you -- I think I know the answer to this

     10:52AM  8   one now.  Did you in giving that opinion have any

     10:52AM  9   understanding that your testimony about commercial success

     10:52AM 10   needed to be related to the invention as claimed in the

     10:52AM 11   patents?  Not something you knew, either?

     10:52AM 12   A.  I do know it's related to the -- to the patents and, you

     10:52AM 13   know, the issue, the way I understood it, and I'm not a patent

     10:52AM 14   lawyer, I'm just a surgeon, is -- we're talking about

     10:52AM 15   long-felt need.  Is that right?

     10:52AM 16   Q.  Commercial success.

     10:52AM 17   A.  Commercial success.

     10:52AM 18   Q.  Long-felt need, those sorts of things.

     10:52AM 19   A.  So my understanding is, for example, if you have a zip

     10:52AM 20   lock bag and you know that little thing they put on there,

     10:53AM 21   that may -- we could debate whether or not that's obvious or

     10:53AM 22   not, but it's certainly become a big commercial success and

     10:53AM 23   that was sort of the analogy I was thinking of.

     10:53AM 24   Q.  You understand we're not talking about what was said in

     10:53AM 25   other parts of the patent but what's described in the claims
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     10:53AM  1   and it has to be related to the claims.  You understand that.

     10:53AM  2   A.  Right.

     10:53AM  3   Q.  Okay.  And you would agree that part of the commercial

     10:53AM  4   success, at least part of the commercial success of the VAC

     10:53AM  5   has been the teaching and training that KCI has provided over

     10:53AM  6   the last number of years.  That's been an important part of

     10:53AM  7   this.  Is that right?

     10:53AM  8   A.  I think KCI's done a wonderful job but the incredible

     10:53AM  9   thing about this product is how well it works and how well it

     10:53AM 10   works for doctors and nurses throughout the country and their

     10:53AM 11   patients and so, for me, I -- I understand that

     10:53AM 12   commercialization and advertising is important, but for me as

     10:54AM 13   a doctor that doesn't interact too much with those type of

     10:54AM 14   folks, I really want to evaluate how well it works.  So, for

     10:54AM 15   me, it's seeing how it works on my patients and reading the --

     10:54AM 16   the peer review medical literature.

     10:54AM 17   Q.  Now, let's take a look at a slide of yours.  Slide 5.

     10:54AM 18   Now, I think you testified that there was one doctor in your

     10:54AM 19   hospital -- I'm not sure which -- which hospital was it at the

     10:54AM 20   time?

     10:54AM 21   A.  Brigham and Womens.

     10:54AM 22   Q.  Same hospital.

     10:54AM 23   A.  Same hospital.

     10:54AM 24   Q.  Who started using this I think back in the '97 time

     10:54AM 25   period, thereabouts?
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     10:54AM  1   A.  Right.

     10:54AM  2   Q.  And he's the one who introduced it to others and then over

     10:54AM  3   a period of time the use increased substantially up through

     10:54AM  4   2002.  Now, you understand that the VAC was actually

     10:54AM  5   introduced in 1995.  Correct?

     10:54AM  6   A.  Correct.

     10:54AM  7   Q.  And that when you started using it in 1997 your uses were

     10:55AM  8   rather limited and over a period of time as you learned about

     10:55AM  9   the system and as more and more people were educated and

     10:55AM 10   trained and became knowledgeable about it, that it was at that

     10:55AM 11   point in time that the usage increased.  Fair?

     10:55AM 12   A.  Right.  I think the reason for the increased usage, as I

     10:55AM 13   stated yesterday, is doctors were fundamentally cautious

     10:55AM 14   people.  We don't want to do anything to our patients that

     10:55AM 15   will hurt them, so we start easy, we start applying it and we

     10:55AM 16   also talk to our colleagues.  We read a lot.  We go to

     10:55AM 17   meetings.  We look at the medical literature and I think that

     10:55AM 18   was -- that sort of mirrors what is we see here.

     10:55AM 19   Q.  Okay.  Now, you have testified about your use of the VAC,

     10:55AM 20   you know, quite a bit in the past and you use the VAC with

     10:55AM 21   foam.  Correct?

     10:55AM 22   A.  I do.

     10:55AM 23   Q.  And your belief is that the foam in the VAC is a means

     10:56AM 24   that encourages tissue growth.  Correct?

     10:56AM 25   A.  It is.
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     10:56AM  1   Q.  And --

     10:56AM  2   A.  Combined with the pressure.  Not the foam alone.

     10:56AM  3   Q.  And you would agree that the -- in the vast majority of

     10:56AM  4   cases, in your use of the VAC, you do not use the foam as a

     10:56AM  5   screen to prevent overgrowth of tissue.  Is that correct?

     10:56AM  6   A.  I use it to encourage granulation tissue and to get an

     10:56AM  7   even distribution of the pressure within the wound and then

     10:56AM  8   for -- for many of my patients then we'll go to a skin graft

     10:56AM  9   or a flap but I showed you one yesterday, the pressure sore

     10:56AM 10   patient where I used it in that manner.  You can see that the

     10:56AM 11   granulation tissue went up to the top and then stopped and the

     10:56AM 12   VAC has the foam device that we use there has that remarkable

     10:56AM 13   capability.

     10:56AM 14   Q.  Well, let's see how you answered that question in your

     10:56AM 15   deposition.  Let's play page 232 from lines 1 through 17.

     10:57AM 16       (Deposition started.

     10:57AM 17   Q.  When it gets to that stage is the foam applying a

     10:57AM 18   counteracting force to the granulating tissue?

     10:57AM 19   A.  It wasn't in that case and, again, most of the wounds that

     10:57AM 20   we treat we use the VAC not total enclosure but until we get

     10:57AM 21   it filled up and then we'll very often do a surgical

     10:57AM 22   procedure, a skin graft or a flap to close.

     10:57AM 23            MR. PARTRIDGE:  You've got to play the rest of it --

     10:57AM 24            THE WITNESS:  Yeah.  You have to play the rest.  I

     10:57AM 25   basically said the same thing.
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     10:57AM  1            MR. PARTRIDGE:  I want to hear the rest of it.  Lines

     10:57AM  2   9 through 17.

     10:58AM  3       (Deposition.

     10:58AM  4   Q.  So, in those cases when you've stopped using the VAC

     10:58AM  5   before you get to complete wound closure is there ever a time

     10:58AM  6   when the open cell foam is applying a counteracting force to

     10:58AM  7   the granulation tissue?

     10:58AM  8   A.  In my practice, that would be a very rare event for that

     10:58AM  9   to happen because I would ordinarily do a surgical procedure

     10:58AM 10   as soon as I could to get the wound closed.

     10:58AM 11       (Stopped.

     10:58AM 12   BY MR. PARTRIDGE:

     10:58AM 13   Q.  In some of the patent claims and in the patent there's a

     10:58AM 14   discussion about pore size of the foam material that's

     10:58AM 15   described in the patent.  Correct?

     10:58AM 16   A.  You'd have to remind me where that is.

     10:59AM 17   Q.  Well, let's just take a moment to look at claim -- going

     10:59AM 18   to the '081 patent, joint exhibit 2.  Claim 54.  We're almost

     10:59AM 19   finished, Dr. Orgill.  In the last limitation of the claim the

     10:59AM 20   screen means -- don't highlight the whole thing.  Just go to

     10:59AM 21   having a pore size sufficiently large to prevent the

     10:59AM 22   overgrowth of tissue in the wound.  Do you see that?

     10:59AM 23   A.  Yes.

     10:59AM 24   Q.  Now, the patent doesn't describe or even discuss what is

     10:59AM 25   or is not a sufficiently large pore size.  It doesn't provide
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     10:59AM  1   any kind of range for pore size.  Correct?

     10:59AM  2   A.  It doesn't say there, no.

     10:59AM  3   Q.  As a matter of fact, you are still yourself personally

     10:59AM  4   conducting studies and have for a number of years to try to

     10:59AM  5   determine what is the right pore size.  Correct?

     11:00AM  6   A.  Well, we -- we do have some information about that.  It's

     11:00AM  7   not totally known, but there's a lot that we don't know about

     11:00AM  8   wound healing still.

     11:00AM  9   Q.  And this work that you've been doing on pore size has come

     11:00AM 10   some number of years after the issuance of the Argenta

     11:00AM 11   Morykwas patents.  Correct?

     11:00AM 12   A.  No.  I've done work on pore size back in 1978.

     11:00AM 13   Q.  Ah.  And so my question is with respect to the pore size

     11:00AM 14   of foam as described in the Argenta Morykwas patents, your

     11:00AM 15   work that might have some bearing on that has occurred after

     11:00AM 16   the issuance of the patents.  Correct?

     11:00AM 17   A.  No.  I stated I started work on pore size back in 1978, so

     11:00AM 18   that's before rather than after.

     11:00AM 19   Q.  Right.  I'm not stating this very clearly.  The Morykwas

     11:00AM 20   Argenta patents issued in 1997 and I think both in 1997 --

     11:01AM 21   yeah.  Both in 1997, and since that time you've continued

     11:01AM 22   work -- work you were doing separate from all of this on pore

     11:01AM 23   size issues, and you've taken a look at what's the right pore

     11:01AM 24   size in the context of systems like Argenta and Morykwas.  Is

     11:01AM 25   that fair?
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     11:01AM  1   A.  I think the point I was making is that I have done

     11:01AM  2   research on pore size back to 1978 which is prior to when the

     11:01AM  3   patents were exhibited and many other people have in the

     11:01AM  4   medical field.

     11:01AM  5   Q.  But none of that pore size information that you've been

     11:01AM  6   working on or pore size information encompassing any

     11:01AM  7   particular range whatsoever is discussed in the Argenta

     11:01AM  8   Morykwas patents?

     11:01AM  9   A.  Only that it needs to be sufficiently large.

     11:01AM 10   Q.  That's as much as we know.

     11:01AM 11   A.  Yes.

     11:01AM 12            MR. PARTRIDGE:  Thank you.  Pass the witness, Your

     11:01AM 13   Honor.

     11:01AM 14            THE COURT:  Thank you very much.  Mr. McClanahan, any

     11:01AM 15   questions?

     11:01AM 16            MR. McCLANAHAN:  It's Mr. Macon's turn, Your Honor.

     11:01AM 17            THE COURT:  Okay.

     11:01AM 18            MR. MACON:  I'll be glad to let him go ahead.

     11:02AM 19            THE COURT:  No.  No.  I'm fine either way.  But you

     11:02AM 20   will have a few questions either way?

     11:02AM 21            MR. McCLANAHAN:  An few, yes, sir.  Not too many, but

     11:02AM 22   a few.

     11:02AM 23            THE COURT:  Okay.  And, Mr. Macon, my view is that,

     11:02AM 24   you know, if we could take a short break in fifteen or twenty

     11:02AM 25   minutes if you feel like you have enough time.  If you don't,

                                                         Orgill - Redirect (Macon)

                                                                        Page 4549

     11:02AM  1   we'll just go straight through.

     11:02AM  2            MR. MACON:  Your Honor, I -- I can get it done in

     11:02AM  3   less than fifteen minutes.

     11:02AM  4            THE COURT:  Excellent.

     11:02AM  5            MR. MACON:  Hold me to it.

     11:02AM  6            THE COURT:  Yes, sir.  I will.

     11:02AM  7            MR. MACON:  Okay.

     11:02AM  8                       REDIRECT EXAMINATION

     11:02AM  9   BY MR. MACON:

     11:02AM 10   Q.  Dr. Orgill, there was a conversation here about a screen.

     11:02AM 11   Now, some of the asserted claims require a screen.  Is that

     11:02AM 12   right?

     11:02AM 13   A.  That's correct.

     11:02AM 14   Q.  And is the foam we've talked about, is that a screen?

     11:02AM 15   A.  It is.

     11:02AM 16   Q.  Is the Aquaphor, which is in the BlueSky product, is that

     11:02AM 17   a screen?

     11:02AM 18   A.  It is.

     11:02AM 19   Q.  And would you explain to the jury why Aquaphor is a

     11:02AM 20   screen?

     11:02AM 21   A.  Well, again, going back to the definition we saw before

     11:02AM 22   from the Judge preventing the overgrowth and also I've --

     11:03AM 23   I've -- in my own view the screen also evenly distributes the

     11:03AM 24   pressure throughout the wound.

     11:03AM 25   Q.  So, you believe that the Aquaphor fulfills all of the

                                                         Orgill - Redirect (Macon)

                                                                        Page 4550

     11:03AM  1   requirements of a screen in the patent?

     11:03AM  2            MR. McCLANAHAN:  Objection.  Leading.

     11:03AM  3            THE COURT:  Sustained.

     11:03AM  4            MR. MACON:  Okay.

     11:03AM  5            THE COURT:  You may rephrase.

     11:03AM  6            MR. MACON:  Okay.  Thank you, Your Honor.

     11:03AM  7   BY MR. MACON:

     11:03AM  8   Q.  Do you believe that the requirements of the patent

     11:03AM  9   concerning screen are met by Aquaphor?

     11:03AM 10   A.  I do.

     11:03AM 11   Q.  Okay.  And I'm not going to sit here and wave the Aquaphor

     11:03AM 12   in the wind, but do you believe it's semi-rigid?

     11:03AM 13   A.  I do.

     11:03AM 14   Q.  Would you explain why?

     11:03AM 15   A.  Well, semi-rigid means something let's than rigid but

     11:03AM 16   something less than soft, so it's in-between in my opinion so

     11:03AM 17   it's something that will bend but perhaps not tear or if you

     11:03AM 18   pull on it will have some strength to it.

     11:03AM 19   Q.  Okay.  And does Aquaphor meet those requirements?

     11:03AM 20   A.  It does.

     11:03AM 21   Q.  Now, does cotton gauze, does that meet the requirements?

     11:04AM 22   A.  I don't believe so.

     11:04AM 23   Q.  And we saw some of that --

     11:04AM 24   A.  We saw that.

     11:04AM 25   Q.  Exactly.  Okay.  Let's --
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     11:04AM  1            MR. MACON:  Trevor, let's go to joint exhibit 1,

     11:04AM  2   column 26.  And I'm -- I'm looking at claim 38.

     11:04AM  3   BY MR. MACON:

     11:04AM  4   Q.  Now, this -- this is something that the lawyer for Medela

     11:04AM  5   brought up.  It's a claim 38 dealing with promoting attachment

     11:04AM  6   of a skin graft.  Do you see that?

     11:04AM  7   A.  I do.

     11:04AM  8   Q.  Now, that's not one of the claims that's been brought in

     11:04AM  9   this case, is it?

     11:04AM 10   A.  No.

     11:04AM 11   Q.  It's not one of the claims you were giving an opinion on,

     11:04AM 12   is it?

     11:04AM 13   A.  No.

     11:04AM 14   Q.  But it's important and I'm glad he brought it up because

     11:04AM 15   it's important.  You have given an opinion that what

     11:04AM 16   Dr. Johnson's article does is not treating a wound.  Is that

     11:04AM 17   right?

     11:04AM 18   A.  That's correct.

     11:04AM 19   Q.  Now, when Dr. Argenta was stating something about how he

     11:05AM 20   was going to do a skin graft, does he call that treating a

     11:05AM 21   wound?

     11:05AM 22   A.  How -- the method of doing --

     11:05AM 23   Q.  Let me start over.  If we go to claim 38, if Dr. Argenta

     11:05AM 24   was going to describe a method using a skin graft, is he

     11:05AM 25   calling that -- does he call that treating a wound?
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     11:05AM  1   A.  No.  For promoting attachment of the skin graft is what he

     11:05AM  2   says.

     11:05AM  3   Q.  When Dr. Argenta says the word treating a wound, does he

     11:05AM  4   have a very specific purpose?

     11:05AM  5   A.  He does.

     11:05AM  6   Q.  What does Dr. Argenta mean from reading this, what does he

     11:05AM  7   mean by treating a wound?

     11:05AM  8   A.  Well, I think in the beginning of the patent it talks

     11:05AM  9   about the wound consists of skin, subcutaneous tissue.  This

     11:05AM 10   patent talks about active wound healing.  Many wounds heal on

     11:05AM 11   their own and they did way before Dr. Argenta's invention but

     11:06AM 12   this facilitation, this acceleration, I believe that's what

     11:06AM 13   he's talking about.

     11:06AM 14   Q.  All right.  Let's talk about that in terms of

     11:06AM 15   Chariker-Jeter.  Now, there's been testimony wound drainage

     11:06AM 16   has been around for a long time.  Correct?

     11:06AM 17   A.  Correct.

     11:06AM 18   Q.  When Dr. Argenta in his patent is talking about treating a

     11:06AM 19   wound, is he talking about wound drainage such as what

     11:06AM 20   Chariker-Jeter does?

     11:06AM 21   A.  No, I think they are two different things.  One is active

     11:06AM 22   wound drainage and the other is promotion of wound healing.

     11:06AM 23   Q.  Do you believe that the Chariker-Jeter teaches treatment

     11:06AM 24   of a wound?

     11:06AM 25   A.  No.  It treats wound drainage.
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     11:06AM  1   Q.  Do you believe that Chariker-Jeter treats an impermeable

     11:06AM  2   cover?

     11:06AM  3   A.  No, because that wasn't specified.

     11:06AM  4   Q.  Now, you said -- You said, and honestly so, in the

     11:06AM  5   Chariker-Jeter apparatus sometimes negative pressure is

     11:06AM  6   applied?

     11:06AM  7   A.  I did.

     11:06AM  8   Q.  And what's the purpose for that application?

     11:06AM  9   A.  The purpose is to get that nasty effluent out of the wound

     11:07AM 10   so it doesn't get on the skin and the fat around there.

     11:07AM 11   Q.  Is the purpose of Chariker-Jeter in any way the treatment

     11:07AM 12   of a wound?

     11:07AM 13   A.  No, because as soon as the fistula closes they go to a

     11:07AM 14   different wound care regimen .

     11:07AM 15            MR. MACON:  Thank you.

     11:07AM 16            THE COURT:  Thank you so much, Mr. Macon.  Yes, sir,

     11:07AM 17   Mr. McClanahan.

     11:07AM 18            MR. McCLANAHAN:  Thank you, Your Honor.

     11:07AM 19                        RECROSS EXAMINATION

     11:07AM 20   BY MR. McCLANAHAN:

     11:07AM 21   Q.  You just told Mr. Macon a second ago that the foam that's

     11:07AM 22   used in the VAC is a screen.  Correct?

     11:07AM 23   A.  Yes.

     11:07AM 24   Q.  Okay.  I know we've -- I don't think we've ever marked

     11:07AM 25   this and identified it for the jury before.  I put a sticker,
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     11:07AM  1   428.  Does that appear to be a piece of polyurethane foam that

     11:07AM  2   the VAC uses?

     11:07AM  3   A.  Yes.

     11:07AM  4   Q.  So, we know from Mr. Macon's questions that this thing,

     11:08AM  5   defendant 428, in your opinion is a screen means?

     11:08AM  6   A.  Yes.

     11:08AM  7   Q.  We also know that gauze, regular old gauze, in your

     11:08AM  8   opinion, is not a screen means?

     11:08AM  9   A.  That's correct.

     11:08AM 10   Q.  So, the question is for -- one of the questions for the

     11:08AM 11   jury in this case is whether Aquaphor is a screen means or

     11:08AM 12   not.

     11:08AM 13   A.  Correct.

     11:08AM 14   Q.  I mean they might find it closer to gauze.  They might

     11:08AM 15   find it closer to KCI's black foam.  That's what they're going

     11:08AM 16   to decide.

     11:08AM 17   A.  That's correct.

     11:08AM 18   Q.  And are you aware sir, that the title that Smith and

     11:08AM 19   Nephew puts on this is Aquaphor gauze?

     11:08AM 20   A.  I am.

     11:08AM 21   Q.  Defendant's Exhibit 322 is called the Chariker-Jeter basic

     11:08AM 22   kit.  Okay?  And I want to -- I want show you what's in here.

     11:08AM 23   It's got the following contents.  It's got a -- a channel -- a

     11:09AM 24   channel drain in it.

     11:09AM 25   A.  Right.
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     11:09AM  1   Q.  It's got a sterile tubing with a connector adapter.  And

     11:09AM  2   that's it.  Okay?  That's it.

     11:09AM  3   A.  Okay.

     11:09AM  4   Q.  Now, you noticed that this particular kit does not have an

     11:09AM  5   occlusive transparent dressing, that is the Opsite and the

     11:09AM  6   like?

     11:09AM  7   A.  Right.  May I just say that I don't believe I had the

     11:09AM  8   chance to examine that kit before today in the kits that were

     11:09AM  9   sent me.

     11:09AM 10   Q.  I do want me to carry this up to you right now so you can

     11:09AM 11   look at it?

     11:09AM 12   A.  That will be great.

     11:09AM 13            MR. MACON:  And, Your Honor, I do object to using

     11:09AM 14   this because that was not provided to us.

     11:09AM 15            THE COURT:  Well, if it was -- I'll let Dr. Orgill

     11:09AM 16   see it.  But the jury should understand, apparently, the way

     11:10AM 17   it worked, this was not something that Dr. Orgill had an

     11:10AM 18   opportunity to look at before.  But you may show it to him

     11:10AM 19   now, Mr. McClanahan.

     11:10AM 20            MR. McCLANAHAN:  Thank you.

     11:10AM 21            THE WITNESS:  Thank you.

     11:10AM 22            MR. McCLANAHAN:  Yes, sir.

     11:10AM 23   BY MR. McCLANAHAN:

     11:10AM 24   Q.  My only question is there that -- that kit does not have

     11:10AM 25   the Opsite, the occlusive transparent dressing, does it?
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     11:10AM  1   A.  It does not.

     11:10AM  2   Q.  That kit does not have the Aquaphor gauze in it, does it?

     11:10AM  3   A.  It does not.

     11:10AM  4   Q.  So that the -- the clinician, the doctor, the nurse who

     11:10AM  5   chooses to use that basic kit sold by BlueSky has the option

     11:10AM  6   to use whatever other components the clinician chooses in

     11:10AM  7   using that particular kit.  Correct?

     11:10AM  8   A.  Well, you know, that's a complicated question because

     11:10AM  9   there's a medical and there's a legal question.

     11:10AM 10   Q.  Well, let me --

     11:10AM 11            MR. MACON:  Excuse me, Your Honor.  I believe he

     11:10AM 12   interrupted him.

     11:10AM 13            THE COURT:  You may go ahead and finish.

     11:10AM 14   A.  So, there's a medical question and there's a legal

     11:11AM 15   question and the legal question is that the clinician does

     11:11AM 16   that and for what purpose is he violating the Argenta patents

     11:11AM 17   and then the medical question is, well, can the clinician just

     11:11AM 18   go and use whatever they -- they want and ignore the patents

     11:11AM 19   and certainly the clinician could do that.

     11:11AM 20   Q.  If the patents require an occlusive dressing on the

     11:11AM 21   outside like the Opsite, that's not in that basic kit, is it?

     11:11AM 22   A.  It's not in the kit.

     11:11AM 23   Q.  If the patent requires a screen means, which you've said

     11:11AM 24   is the -- is the Aquaphor gauze, that's not in that basic kit,

     11:11AM 25   is it?
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     11:11AM  1   A.  It's not.

     11:11AM  2   Q.  If the damage witness for KCI has assessed damages based

     11:11AM  3   upon every sale, every single sale by BlueSky of that kit,

     11:11AM  4   then he has assessed damages based upon things that aren't

     11:11AM  5   even covered by the patent, hasn't he?

     11:11AM  6   A.  Well, it would be very helpful to me to know when this kit

     11:12AM  7   was first manufactured and distributed.

     11:12AM  8   Q.  Now, you agree that Adaptic is a similar dressing to

     11:12AM  9   Aquaphor?

     11:12AM 10   A.  I do.

     11:12AM 11   Q.  You agree that Adaptic would be typically purchased by the

     11:12AM 12   hospital or Aquaphor, based upon what that particular hospital

     11:12AM 13   has a contract with?

     11:12AM 14   A.  Yes.

     11:12AM 15   Q.  Somebody might use -- somebody with a Smith and Nephew

     11:12AM 16   contract might buy Aquaphor.  Somebody with a 3M or whoever

     11:12AM 17   makes Adaptic contract buy Adaptic.

     11:12AM 18   A.  Correct.

     11:12AM 19   Q.  But you regard them as equivalents?

     11:12AM 20   A.  Yes.

     11:12AM 21   Q.  Therefore, if Dr. Chariker has testified that he used

     11:12AM 22   Adaptic in his work that led up to the article, in your mind

     11:12AM 23   that would be equivalent to the Aquaphor that's in the BlueSky

     11:12AM 24   kit?

     11:12AM 25   A.  The material would, but it would be important to see how
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     11:13AM  1   he used it.

     11:13AM  2   Q.  Now, with regard to the tests that Mocon did of this

     11:13AM  3   Opsite, you understand that the Opsite has both the -- the

     11:13AM  4   plastic-type film and it has an adhesive on it?

     11:13AM  5   A.  That's correct.

     11:13AM  6   Q.  The adhesive is what you used yesterday when you stuck it

     11:13AM  7   down on the manikin.

     11:13AM  8   A.  Correct.

     11:13AM  9   Q.  And as I understand it, Mocon never did test the adhesive

     11:13AM 10   material by itself?

     11:13AM 11   A.  My -- my understanding with the way they did the tests and

     11:13AM 12   we had this conversation on the phone that they peeled off the

     11:13AM 13   backing and took both the adhesive and the material together

     11:13AM 14   and that's how those tests are typically done.

     11:13AM 15   Q.  Now, you know that the adhesive material on the

     11:13AM 16   polyurethane can be distributed in areas where it is not

     11:13AM 17   covering entirely the polyurethane membrane, don't you?

     11:13AM 18   A.  I didn't quite get that.

     11:14AM 19   Q.  You know that -- Let me just quote your deposition, page

     11:14AM 20   126, line 21.  I don't know the exact composition of the

     11:14AM 21   adhesive material on the polyurethane and how that's

     11:14AM 22   distributed.  It could be distributed in areas where it's not

     11:14AM 23   totally covering the polyurethane membrane and in that case

     11:14AM 24   the material itself, the adhesive, may be impermeable if there

     11:14AM 25   are openings, you know, small openings between the adhesive

                                                     Orgill - Recross (McClanahan)

                                                                        Page 4559

     11:14AM  1   molecules.  That was a true statement when you made it, wasn't

     11:14AM  2   it?

     11:14AM  3   A.  That was a true statement when I made it but it was made

     11:14AM  4   in context of the Zamierowski patent.

     11:14AM  5   Q.  Now, if, for example -- In your opinion, if for example,

     11:14AM  6   someone were to treat a high output fistula with vacuum

     11:14AM  7   drainage using prior art, that would not be an infringement.

     11:15AM  8   Correct?

     11:15AM  9   A.  That's correct.

     11:15AM 10   Q.  So, for example, if the Versatile 1 were being used solely

     11:15AM 11   to drain a fistula --

     11:15AM 12   A.  Yes.

     11:15AM 13   Q.  -- based upon what I've heard you say today, that would

     11:15AM 14   not be an infringement of the patent?

     11:15AM 15   A.  That's my understanding, yes.

     11:15AM 16   Q.  And if the KCI damage expert Mr. Malackowski has assessed

     11:15AM 17   damages based upon every instance where the Versatile 1 is

     11:15AM 18   being used to drain a fistula, that would be a -- an

     11:15AM 19   assessment of damages for non-infringement, wouldn't it?

     11:15AM 20   Under your opinion.

     11:15AM 21   A.  For the -- for the fistulas, that would not infringe.

     11:15AM 22   Correct.

     11:15AM 23   Q.  When I was talking yesterday with you about -- you

     11:15AM 24   remember the -- the several layers of Opsite where you used

     11:15AM 25   three yesterday and Dr. -- I represented to you that Dr. Hopf
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     11:15AM  1   used four.  Do you recall that discussion we had?

     11:15AM  2   A.  Right.  But I think the way you're moving your hands may

     11:15AM  3   be confusing the --

     11:16AM  4   Q.  My question today is this:  With regard to the WVTM of

     11:16AM  5   Opsite, with regard to that --

     11:16AM  6   A.  Yes.

     11:16AM  7   Q.  -- you would agree that a thicker material would have less

     11:16AM  8   ability to diffuse than a thinner material.  Correct?

     11:16AM  9   A.  That's correct.

     11:16AM 10   Q.  You talked today about this provision in the patent that

     11:16AM 11   talks about a reduction of bacterial densities.

     11:16AM 12   A.  I think that was yesterday.

     11:16AM 13   Q.  Whenever it was.  I think Mr. Partridge may have discussed

     11:16AM 14   it this morning as well.  But here's -- here's my question.

     11:16AM 15   A.  I don't recall him talking about bacteria today.  I may be

     11:16AM 16   wrong.

     11:16AM 17   Q.  With regard to the use of the BlueSky kits in the world,

     11:16AM 18   wherever that is, you do not have any evidence that you've

     11:16AM 19   reviewed that would suggest that any wound that has been

     11:17AM 20   treated with the BlueSky device has ever received a biopsy so

     11:17AM 21   as to calculate bacterial densities for the jury.  Is that

     11:17AM 22   true?

     11:17AM 23   A.  That's true.

     11:17AM 24            MR. McCLANAHAN:  Thank you, Your Honor.

     11:17AM 25            THE WITNESS:  Thank you.
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     11:17AM  1            THE COURT:  Thank you very much.  Anything further?

     11:17AM  2            MR. PARTRIDGE:  Nothing further, Your Honor.

     11:17AM  3            MR. MACON:  May I?

     11:17AM  4            THE COURT:  So, where are we with your case now?  Is

     11:17AM  5   this where you rest pending straightening out the exhibits and

     11:17AM  6   all that sort of stuff?

     11:17AM  7            MR. MACON:  I -- Yes.  Let me just ask one question,

     11:17AM  8   if I may.  Okay?

     11:17AM  9            THE COURT:  Oh, absolutely.

     11:17AM 10            MR. MACON:  Absolutely.

     11:17AM 11                       REDIRECT EXAMINATION

     11:17AM 12   BY MR. MACON:

     11:17AM 13   Q.  Dr. Orgill, we talked about this Aquaphor, is that cotton

     11:17AM 14   gauze?

     11:17AM 15   A.  No, it's a plastic.

     11:17AM 16   Q.  It's a plastic.  Okay.  Thank you.  That's all have.

     11:17AM 17            MR. MACON:  Then subject to everything else we've

     11:17AM 18   talked about, Your Honor, we rest.

     11:17AM 19            THE COURT:  Okay.  Thank you so much.

     11:17AM 20            MR. MACON:  Thank you.

     11:17AM 21            THE COURT:  This means, ladies and gentlemen, now

     11:17AM 22   that we're going to move to -- fully to the case of the

     11:17AM 23   defendants and, as you know, the lawyers have worked so well

     11:18AM 24   together to work through the schedules of our witnesses and

     11:18AM 25   that's -- that does them great credit.  So, Dr. Orgill did
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     11:18AM  1   testify after, which is somewhat unusual, after the experts

     11:18AM  2   for the defendants testified in regard to the validity and --

     11:18AM  3   really the infringement question, so they -- he did testify

     11:18AM  4   after them, but I think you've been able to kind of keep this

     11:18AM  5   straight because of your wonderful attention to the trial and

     11:18AM  6   to the trial testimony.

     11:18AM  7            We're going to take a short break and figure out

     11:18AM  8   where we are.  So, let's all rise for the jury.  And,

     11:18AM  9   Mr. Ramirez, will you, please, lead the jury out.

     11:18AM 10       (Jury out.)

     11:19AM 11            THE COURT:  Okay.  Let's now take a minute and see

     11:19AM 12   where we are.  Everyone may be seated.

     11:19AM 13            MR. SADLER:  We have a ten minute videotape

     11:19AM 14   deposition of Mr. Bridi and that will conclude our evidence

     11:19AM 15   subject to our motions we're going to discuss tonight and the

     11:19AM 16   proffer on the Tumey testimony that we'll file with the Court.

     11:19AM 17            THE COURT:  Okay.  And then, Mr. McClanahan?

     11:19AM 18            MR. McCLANAHAN:  I have three live witnesses standing

     11:19AM 19   by for today.  One coming tonight that will be for tomorrow

     11:19AM 20   morning and we'll be through.

     11:19AM 21            THE COURT:  Okay.  We're going to be there.  We're

     11:19AM 22   going to be there.  My -- Again, my --

     11:19AM 23            MR. McCLANAHAN:  And that short deposition excerpt on

     11:20AM 24   Dr. Dairman we talked about --

     11:20AM 25            THE COURT:  Yes, sir.  My view is that we should do
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     11:20AM  1   the Rule 50 motions this evening, just so I can clearly hear

     11:20AM  2   everything you have to say and so you can clearly specify your

     11:20AM  3   concerns with the plaintiff's case.  I will tell everybody and

     11:20AM  4   tell this record so if the appellate court is listening that I

     11:20AM  5   believe that's a fair way to proceed so that we can keep the

     11:20AM  6   jury going and keep the jury in the box and keep the jury case

     11:20AM  7   moving, so is that acceptable to you, Mr. Macon?

     11:20AM  8            MR. MACON:  It's absolutely acceptable to us.

     11:20AM  9            THE COURT:  And acceptable to you --

     11:20AM 10            MR. SADLER:  Yes.  Medela.

     11:20AM 11            THE COURT:  -- Mr. Sadler?

     11:20AM 12            MR. McCLANAHAN:  And to BlueSky, Your Honor.

     11:20AM 13            THE COURT:  Thank you, Mr. McClanahan.  That's what

     11:20AM 14   we'll do then.  Sometime after the testimony today, we'll --

     11:20AM 15   this evening we'll do the Rule 50 motions.

     11:20AM 16            MR. SADLER:  Today -- Excuse me.  Today is the day we

     11:21AM 17   will conclude at 5:15?

     11:21AM 18            THE COURT:  Yes.  Today is the day we will conclude

     11:21AM 19   at 5:15.

     11:21AM 20            MR. MACON:  Just plan then to go right into the Rule

     11:21AM 21   50 motion?

     11:21AM 22            THE COURT:  Yes.  That would be the plan.  Let me --

     11:21AM 23   tell the jury, we're going to take a break until -- how long

     11:21AM 24   is your -- your deposition?

     11:21AM 25            MR. SADLER:  Ten minutes.
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     11:21AM  1            THE COURT:  Ten minutes.  Is the jury -- we're going

     11:21AM  2   to take a break -- we're going to take a break until twenty

     11:21AM  3   until twelve.  Twenty until twelve.  Let me talk to the

     11:21AM  4   lawyers up here just a minute, if I could.  We'll be in recess

     11:21AM  5   until twenty until twelve.

     11:21AM  6       (Recess.)

     11:39AM  7            THE COURT:  Thank you so much.  Please be seated.

     11:40AM  8   Yes, sir, Mr. Sadler.

     11:40AM  9            MR. SADLER:  We now have a ten minute more or less

     11:40AM 10   videotape deposition that we want to present.  The witness is

     11:40AM 11   Mr. Nadeem Bridi who is an in-house attorney for KCI and it

     11:40AM 12   will take about ten minutes and I guess we'll take it just

     11:40AM 13   short of the lunch hour.

     11:40AM 14            THE COURT:  Okay.  And, Ms. Gulde, do you have the

     11:40AM 15   pictures or --

     11:40AM 16            MS. GULDE:  We have pictures, yeah.

     11:40AM 17            MR. SADLER:  Great.

     11:40AM 18            THE COURT:  Good.  What a -- what a great bit of team

     11:40AM 19   work here.  Mr. Babaian, if you will do the honors.

     11:40AM 20            MR. SADLER:  They probably have a better picture of

     11:40AM 21   him than we do.

     11:40AM 22            MS. GULDE:  There was nothing we could do about the

     11:40AM 23   hair.

     11:40AM 24            MR. MACON:  We're not going to talk about hair.

     11:41AM 25            THE COURT:  Everybody set?  Oh, there's an extra one?
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     11:41AM  1   That's fine.  We'll catch it.  That's great, Mr. Saldana.

     11:41AM  2   Thank you.  Oh.  Thank you very much.  Okay.  I believe,

     11:41AM  3   Mr. Sadler, we're ready for your good technical people to get

     11:41AM  4   us started here.

     11:41AM  5            MR. SADLER:  Yes, sir.  Please proceed.

     11:41AM  6   Q.  You're here as a corporate representative of KCI to

     11:41AM  7   address certain subjects on the company's claims for damages

     11:41AM  8   in this case?

     11:41AM  9   A.  Yes.

     11:41AM 10   Q.  I want to set aside BlueSky in use and focus on my

     11:41AM 11   question, which is:  Is there any claim of KCI in this case

     11:41AM 12   that Medela's manufacture of the pumps that they do

     11:41AM 13   manufacture infringes any of the claims of any of the patents

     11:41AM 14   at issue in this case?

     11:41AM 15   A.  The manufacturer of the pump itself I don't believe

     11:42AM 16   infringes any specific claims at issue in this case.

     11:42AM 17   Q.  How long have you worked for the company?

     11:42AM 18   A.  Five years on Tuesday.

     11:42AM 19   Q.  So, you're very familiar with your company's products, I

     11:42AM 20   take it?

     11:42AM 21   A.  The VAC product, certainly.

     11:42AM 22   Q.  Certainly.  Describe for me -- describe for me the

     11:42AM 23   features or benefits of the VAC product that you think makes

     11:42AM 24   it a product that's superior to whatever BlueSky is offering.

     11:42AM 25   A.  Sure.  The dressing system, -- Well, let's begin there, I
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     11:42AM  1   suppose.  I believe and KCI believes is a superior system than

     11:42AM  2   the BlueSky dressings.

     11:42AM  3   Q.  What else?

     11:42AM  4   A.  The tubing connections that allow for the monitoring of

     11:42AM  5   accurate pressure at the wound site is superior to BlueSky's.

     11:43AM  6            The cannisters that are designed to minimize the

     11:43AM  7   risks of cross-contamination and infection by the patient are

     11:43AM  8   certainly superior to BlueSky's.

     11:43AM  9            The therapy unit itself obviously we believe is far

     11:43AM 10   superior to BlueSky's.

     11:43AM 11            The service and support that's provided along with

     11:43AM 12   the product itself is far superior to BlueSky's, as well as

     11:43AM 13   the clinical evidence that supports its use and the

     11:43AM 14   indications for its use.

     11:43AM 15   Q.  Can you think of any other feature or benefit for your VAC

     11:43AM 16   product or associated with your VAC product that you think

     11:43AM 17   makes it superior to what BlueSky offers?

     11:44AM 18   A.  I think there is the product itself we just described and

     11:44AM 19   the people associated with KCI who deliver and train and

     11:44AM 20   support the product.

     11:44AM 21   Q.  You mentioned the -- the therapy unit?

     11:44AM 22   A.  Yes.

     11:44AM 23   Q.  Can you describe for me what features or benefits

     11:44AM 24   particularly to the therapy unit itself that you think are

     11:44AM 25   superior to what BlueSky has to offer that would make it more

                                                       Bridi - By Video Deposition

                                                                        Page 4567

     11:44AM  1   desirable to customers?

     11:44AM  2   A.  I think there's a number of things.  There's certainly the

     11:44AM  3   alarm and control features that help ensure that accurate and

     11:44AM  4   prescribed therapy is being delivered, that notify the

     11:44AM  5   caregiver if there is an adverse event that occurs, such as a

     11:44AM  6   bleedout or an interruption of therapy or a change in therapy.

     11:44AM  7            There are lock-out controls within it to prevent

     11:44AM  8   tampering of the unit.

     11:44AM  9            There are computer-aided self-help guides on it so

     11:45AM 10   that if there is a problem, there's a way to address that

     11:45AM 11   issue without having to get on the phone and talk to somebody.

     11:45AM 12   Those I think are probably the major advantages of the unit

     11:45AM 13   itself.

     11:45AM 14            One more advantage I think is important is the

     11:45AM 15   durability of the machine.  It has a much longer life span

     11:45AM 16   than the BlueSky pump mechanism as it was designed

     11:45AM 17   specifically for VAC therapy.

     11:45AM 18   Q.  Anything else that you can think of?

     11:45AM 19   A.  In general, I think those are the major ones.

     11:45AM 20   Q.  Now, being an IP lawyer and being with the company, you're

     11:45AM 21   familiar with the patents and the particular claims in the

     11:45AM 22   patents that are at issue in this case, are you not?

     11:45AM 23   A.  I am.

     11:45AM 24   Q.  Let me go through some of these features.

     11:46AM 25            And I want to ask you:  With regard to the feature of
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     11:46AM  1   durability that you mentioned, is that a feature that you

     11:46AM  2   contend is encompassed within any claim of any of the patents

     11:46AM  3   at issue in this case?

     11:46AM  4   A.  The feature of durability in the sense that it's superior

     11:46AM  5   to BlueSky's, I mean, the difference between the two, I don't

     11:46AM  6   think that in and of itself is within the claims of the

     11:46AM  7   patents.

     11:46AM  8   Q.  You mentioned that another feature that made your product

     11:46AM  9   superior to what BlueSky had to offer were the people standing

     11:46AM 10   behind it.

     11:46AM 11            Are the people patented?  Are they claimed by any of

     11:46AM 12   the patents?

     11:46AM 13   A.  I haven't found a way to patent people yet.  But, no.

     11:46AM 14   Q.  You mentioned clinical evidence as another benefit that

     11:46AM 15   made your product superior.

     11:46AM 16            Is any of that clinical evidence claimed by any of

     11:46AM 17   the patents at issue in the case?

     11:46AM 18   A.  The clinical evidence, no.  The clinical evidence is

     11:47AM 19   obviously the support, for one, how to use the product safely

     11:47AM 20   and effectively and to support what indications, what wound

     11:47AM 21   types you can use the product safely and effectively with.

     11:47AM 22   Q.  And you mentioned also a feature and benefit of the

     11:47AM 23   service and support that KCI offers.

     11:47AM 24            Is that service and support, is that the subject of

     11:47AM 25   any of the claims in any of the patents in this case?
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     11:47AM  1   A.  No.

     11:47AM  2   Q.  Now, what about the cannister?  Is the cannister the

     11:47AM  3   subject of any of the claims of the patents at issue in this

     11:47AM  4   case?

     11:47AM  5   A.  If I can get some clarification from you.

     11:47AM  6            Are you asking if our cannister is the subject of any

     11:47AM  7   of the claims of the patents in this case?

     11:47AM  8   Q.  Yes.

     11:47AM  9   A.  Yes.

     11:47AM 10   Q.  All right.  And which particular patent and claim?

     11:47AM 11   A.  There are claims within the '081 and the '643 patent that

     11:47AM 12   incorporates cannister and cannister features specific to our

     11:47AM 13   product within the claim.  The cannister in and of itself by

     11:48AM 14   itself is not separately claimed.

     11:48AM 15   Q.  You mentioned tubing connections as another feature and

     11:48AM 16   benefit that made your product superior to BlueSky's.

     11:48AM 17            Are the tubing connections claimed by any of the

     11:48AM 18   patents at issue in this case?

     11:48AM 19   A.  When I'm referring to the tubing connection, I'm referring

     11:48AM 20   to the track system, the multilumen tubing that was spoken

     11:48AM 21   about yesterday a little bit and in previous testimony.  That

     11:48AM 22   feature of the connection system specifically is not claimed

     11:48AM 23   within any of the claims at dispute in this case.

     11:48AM 24   Q.  The first feature you mentioned was the dressing system.

     11:48AM 25            And I think we can agree that that's probably covered
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     11:48AM  1   by some of your patent claims, is it not?

     11:48AM  2   A.  I think that's probably one of the few things we can agree

     11:48AM  3   on.

     11:48AM  4   Q.  Let me ask you specifically about the therapy.  You

     11:48AM  5   mentioned that there was a computer-aided diagnostic feature

     11:48AM  6   to that.

     11:48AM  7            Did I understand that right?

     11:49AM  8   A.  There are diagnostic features if, you know, one wants to

     11:49AM  9   service the unit itself.  But there's also like a

     11:49AM 10   self-diagnostic to assure that the therapy itself is being

     11:49AM 11   delivered accurately and correctly.

     11:49AM 12   Q.  Is that diagnostic feature, is that claimed by any of the

     11:49AM 13   patents that are at issue in this case?

     11:49AM 14   A.  Those specific diagnostic features are not claimed within

     11:49AM 15   the patents at claim in this case.

     11:49AM 16   Q.  You mentioned there was a lock-out feature.

     11:49AM 17            Is that the subject of any of the claims of the

     11:49AM 18   patents in this case?

     11:49AM 19   A.  No.

     11:49AM 20   Q.  And I think you and I have been understanding each other

     11:49AM 21   that when I'm asking you about claims and I'm asking you about

     11:49AM 22   patents, I'm talking about the ones that are at issue actively

     11:49AM 23   in this case?

     11:49AM 24   A.  Yes.

     11:49AM 25   Q.  You have understood my questions that way?
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     11:49AM  1   A.  Yes.  The claims that have been asserted as having been

     11:49AM  2   infringed by the defendants is what we're referring to.

     11:49AM  3   Q.  And that's how you've understood my questions?

     11:49AM  4   A.  Yes, so far.

     11:49AM  5   Q.  I was about to ask you I think about the last one, which

     11:50AM  6   was you mentioned an alarm and a control feature.

     11:50AM  7            Are those covered by any of the claims in any of the

     11:50AM  8   patents at issue in this case?

     11:50AM  9   A.  Some of them are.  In particular, I'm thinking of the

     11:50AM 10   automatic shutoff when the cannister reaches a full capacity,

     11:50AM 11   is within some of the claims being asserted in this case.

     11:50AM 12   Others are not within the claims of the patents asserted in

     11:50AM 13   this case.

     11:50AM 14   Q.  Part of the therapy unit I assume is some kind of a

     11:50AM 15   pumping device, is it not?

     11:50AM 16   A.  There is a pump mechanism within the therapy unit.

     11:50AM 17   Q.  Mr. Landon seemed to be mystified by what was inside that

     11:50AM 18   control box.

     11:50AM 19   A.  It can be mystifying when you open it up, I suppose.

     11:50AM 20   Q.  All right.  With respect to the pump part of the therapy

     11:50AM 21   unit, is that -- first of all, do you think that pump part of

     11:50AM 22   the therapy unit, do you think that's superior to whatever it

     11:50AM 23   is that's included in the product BlueSky's offering?

     11:51AM 24   A.  I believe it is, yes.

     11:51AM 25   Q.  All right.  And is there anything about that pump that is
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     11:51AM  1   claimed by any of the patents at issue in this case?

     11:51AM  2   A.  In the sense that that pump, the mechanism in and of

     11:51AM  3   itself, is contained within -- I think its the vacuum unit.  I

     11:51AM  4   think the vacuum pump is part of the claims, at least some of

     11:51AM  5   the claims at issue in this case.  To that extent, yes.

     11:51AM  6       (Ended.

     11:51AM  7            MR. SADLER:  That completes the offer, Your Honor.

     11:51AM  8            THE COURT:  Thank you so much.  And with that, do I

     11:51AM  9   understand that Medela rests?

     11:51AM 10            MR. SADLER:  Yes.  Subject to the issues we have to

     11:51AM 11   visit about this evening, that's correct.

     11:51AM 12            THE COURT:  Yes.  Subject to those issues.  Thank you

     11:51AM 13   so much.  Ladies and gentlemen, you get a little bit of a five

     11:51AM 14   minute start on lunch.  We'll take a break at this time and

     11:51AM 15   come back at 1:15.  At 1:15.  Thank you so much for your good

     11:51AM 16   attention this morning.  Let's all rise for the jury.  And,

     11:52AM 17   Mr. Ramirez, if you will lead this good jury out.

     11:52AM 18       (Jury out.)

     11:52AM 19            THE COURT:  Okay.  Please be seated.  Everyone is

     11:52AM 20   certainly excused for lunch.  I do think there is an issue

     11:52AM 21   that we need to take up about the first witness from BlueSky

     11:52AM 22   and I'll be glad to -- is this a good time?

     11:52AM 23            MR. MACON:  It's a good time.  It won't take very

     11:52AM 24   long at all, Your Honor.

     11:52AM 25            THE COURT:  Okay.  Good.
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     11:52AM  1            MR. MACON:  Okay, Your Honor.  The first witness they

     11:52AM  2   are going to call is Marie McGregor and there are two separate

     11:52AM  3   issues on her, one of which I don't believe is disputed but I

     11:52AM  4   would want to call the Court's attention to it because it may

     11:52AM  5   arise and it may come voluntarily out of her out and that is,

     11:53AM  6   number one, Ms. McGregor is part of the University of

     11:53AM  7   Louisiana Medical Center.  She was involved in a lawsuit

     11:53AM  8   Kinetic Concepts brought because of the activities of that

     11:53AM  9   center.  The case has been settled.  There are two orders in

     11:53AM 10   the motion in limine excluding that testimony.

     11:53AM 11            MR. McCLANAHAN:  I agree and I will talk to her over

     11:53AM 12   lunch that she shouldn't talk about that.

     11:53AM 13            THE COURT:  Okay.  Excellent.

     11:53AM 14            MR. McCLANAHAN:  And I'm not going into it myself.

     11:53AM 15            MR. MACON:  And I'm not going there, either.

     11:53AM 16            THE COURT:  Okay.

     11:53AM 17            MR. MACON:  Secondly, we found out last night for the

     11:53AM 18   first time that Ms. McGregor is going to testify about prior

     11:53AM 19   use, public use, allegedly preceding the date of the patent

     11:53AM 20   application and we object to it on two grounds.  Number one,

     11:53AM 21   we didn't have notice.  We saw her for the first time last

     11:53AM 22   night.  She was listed as one of 156 persons who might be

     11:53AM 23   called to this trial without any specific designation as to

     11:53AM 24   what she was going to testify.  They gave the same designation

     11:54AM 25   as to everyone including will testify about matters relating
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     11:54AM  1   to the complaint.  So, we had no notice.  Last night we found

     11:54AM  2   out that now she is going to testify about a prior use.  We

     11:54AM  3   object to it on two grounds.  Number one, we have lack of

     11:54AM  4   notice, we have surprise, that if she is to testify about this

     11:54AM  5   issue, we may need to call our validity experts back in to

     11:54AM  6   talk about it.

     11:54AM  7            With respect to Dr. Spahn, there were two

     11:54AM  8   differences.  Number one, we had plenty of notice.  All the

     11:54AM  9   experts have written about him.  Number two, he had

     11:54AM 10   corroboration.  You recall he had that little piece of paper

     11:54AM 11   called the poor man's drainage system and that's the second

     11:54AM 12   issue and that is she has no documentation, no corroboration

     11:54AM 13   of any kind whatsoever and we believe that the law is clear

     11:54AM 14   that in order to testify about a prior use you need

     11:54AM 15   corroboration and we cite the Court the case of Finnigan

     11:54AM 16   Corporation v ITC.  This is a Federal Circuit case which I'll

     11:55AM 17   hand to your law clerk in just a second.  180 F.3d 1354.  Let

     11:55AM 18   me read a couple of quotes out of it.  Reading from page 14.

     11:55AM 19   "The law has long looked with disfavor on validating patents

     11:55AM 20   on the basis of mere testimonial evidence absent other

     11:55AM 21   evidence that corroborates that testimony."

     11:55AM 22            Then, "In the final analysis, the Supreme Court" --

     11:55AM 23   I'm sorry.  I reading from page 16.  "In final analysis, the

     11:55AM 24   Supreme Court has defined the necessity of corroboration, not

     11:55AM 25   with reference to the level of interest of the testifying
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     11:55AM  1   witness, but rather because of doubt that testimonial evidence

     11:55AM  2   alone in a special context of proving patent and validity can

     11:55AM  3   meet the clear and convincing evidentiary standard to

     11:55AM  4   invalidate a patent.  In any event, corroboration is required

     11:55AM  5   of any witness whose testimony alone is asserted to invalidate

     11:56AM  6   a patent regardless of his or her level of interest."

     11:56AM  7            So, we believe as a matter of law, absent some

     11:56AM  8   document or other corroboration, she should not be allowed to

     11:56AM  9   testify.

     11:56AM 10            THE COURT:  Thank you.  I appreciate getting a copy

     11:56AM 11   of that.  We will look at it over the lunch break.

     11:56AM 12   Mr. McClanahan.

     11:56AM 13            MR. McCLANAHAN:  Thank you, Your Honor.  First,

     11:56AM 14   Ms. McGregor was disclosed as a fact witness with the

     11:56AM 15   disclosures long ago in the case.  Mr. Macon deposed a bunch

     11:56AM 16   of people.  For some reason, he chose not to -- to depose her

     11:56AM 17   about -- a fact witness.  We had the discussion with the Court

     11:56AM 18   at the beginning of trial about those people who would not be

     11:56AM 19   called as experts but were fact witnesses who had not been

     11:56AM 20   deposed, would they be presented, the Court ordered them to be

     11:56AM 21   presented the night before they would testified, which we did,

     11:56AM 22   so we've complied with the deal that we all made at the

     11:56AM 23   beginning of the case.

     11:56AM 24            Secondly, this is absolutely no surprise of anything

     11:56AM 25   to KCI because KCI was so well aware of what was going on at
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     11:56AM  1   this particular hospital that they sued them.  KCI sued this

     11:57AM  2   hospital for infringing its patents, had full discovery and

     11:57AM  3   disclosure in that lawsuit, and KCI then chose to settle that

     11:57AM  4   lawsuit.

     11:57AM  5            That lawsuit has been limined out and as we agreed

     11:57AM  6   we're not talking about that nor am I -- nor am I offering her

     11:57AM  7   as an expert on prior art.  I'm offering her only to talk

     11:57AM  8   about what she did as a fact witness.

     11:57AM  9            Finally, the medical center of Louisiana business

     11:57AM 10   records have been obtained in this case.  The one document I

     11:57AM 11   can think of right now that I'm going to go over with her is

     11:57AM 12   one of those business records that she was the supervisor for.

     11:57AM 13   And so for all of those reasons it's not a surprise, we're not

     11:57AM 14   calling her as an expert, and she's been properly,

     11:57AM 15   procedurally handled in accordance with the deal that we all

     11:57AM 16   made at the beginning of the trial.  Thank you.

     11:57AM 17            THE COURT:  What is your -- We'd had a talk just

     11:57AM 18   before this sort of at side-bar here.  You're not -- I mean,

     11:58AM 19   are you -- Do you want to present this as prior art?  I've

     11:58AM 20   told you I don't think I would allow you to argue the case,

     11:58AM 21   but in some way or another are you hoping to have this in the

     11:58AM 22   record to argue as prior art, for example, for an appellate

     11:58AM 23   court?

     11:58AM 24            MR. McCLANAHAN:  Well, if the Court is going to

     11:58AM 25   order -- if you are going to order me to -- to not talk about
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     11:58AM  1   it in final argument, then I'm not going to talk about it in

     11:58AM  2   final argument.  I may disagree with that ruling, but I'm

     11:58AM  3   certainly not going to challenge it at all.  I don't know

     11:58AM  4   which lawyers are going to be doing the appeal of the case, if

     11:58AM  5   there's going to be an appeal of the case, and so I don't want

     11:58AM  6   to bind anybody about what they're going to say.

     11:58AM  7            THE COURT:  Sure.

     11:58AM  8            MR. McCLANAHAN:  I don't plan to write the brief

     11:58AM  9   myself per se because I'm a trial lawyer, not an appellant

     11:58AM 10   lawyer.

     11:58AM 11            THE COURT:  Right.

     11:58AM 12            MR. McCLANAHAN:  But my intention is to follow the

     11:58AM 13   spirit of the agreement that the lawyers in the court made at

     11:58AM 14   the beginning of the case when we said -- we said, you know,

     11:58AM 15   these people were disclosed as fact witnesses.  I'm sorry that

     11:59AM 16   there were a lot of them disclosed but, you know, you disclose

     11:59AM 17   fact witnesses.  That's what we did.  Mr. Macon took a bunch

     11:59AM 18   of depositions.  He chose not to depose her.  She is the only

     11:59AM 19   one of the witnesses that we're calling in the next four

     11:59AM 20   witnesses who was not deposed and pursuant to the deal we made

     11:59AM 21   we presented her for deposition last night and I'm just going

     11:59AM 22   to ask her about facts.

     11:59AM 23            THE COURT:  Let me ask you:  What else do you plan

     11:59AM 24   for Ms. McGregor to testify about?

     11:59AM 25            MR. McCLANAHAN:  Ms. McGregor has information about
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     11:59AM  1   cost comparisons of the VAC to the method that she used.  She

     11:59AM  2   has -- she has testimony about the doctors that called her

     11:59AM  3   system that was done in the -- in the 80s, they called it -- I

     11:59AM  4   think they called it the McGregor System or the -- they also

     11:59AM  5   called it the Charity Hospital or the Hospital of Louisiana

     11:59AM  6   VAC System before the KCI patent even came out or before the

     11:59AM  7   Argenta patent even came out, they used the generic word

     12:00PM  8   vacuum to apply that particular system.  She is going to talk

     12:00PM  9   about the results that she had using the VAC herself, the

     12:00PM 10   results that she had using the other prior system herself, and

     12:00PM 11   that's the gist of her testimony.

     12:00PM 12            THE COURT:  She is going to talk about using her

     12:00PM 13   system using the VAC system -- Did she ever use the Versatile

     12:00PM 14   1?

     12:00PM 15            MR. McCLANAHAN:  No, sir.

     12:00PM 16            THE COURT:  And when she talks about

     12:00PM 17   cost-effectiveness, she's going to talk about the

     12:00PM 18   cost-effectiveness of her system?

     12:00PM 19            MR. McCLANAHAN:  Of her system compared to the VAC.

     12:00PM 20   Yes, sir.

     12:00PM 21            THE COURT:  And is her system sort of -- is it --

     12:00PM 22   does she consider it now a prototype of the Versatile 1 or a

     12:00PM 23   prototype of the VAC?  What does she consider her system to

     12:00PM 24   be?

     12:00PM 25            MR. McCLANAHAN:  We believe -- I believe that the
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     12:00PM  1   system that she is using is -- is virtually the same as the

     12:00PM  2   system Chariker-Jeter uses and the system BlueSky uses.  I

     12:00PM  3   think it's all the same thing.

     12:00PM  4            THE COURT:  Does she have -- I mean, does she have

     12:00PM  5   any knowledge of Chariker-Jeter or --

     12:00PM  6            MR. McCLANAHAN:  I've got so many witnesses, what

     12:01PM  7   each of them know is kind of running between.  I would have to

     12:01PM  8   go back and double check that.  I don't want to misrepresent

     12:01PM  9   something to you.

     12:01PM 10            THE COURT:  Sure.  Let me check over the noon hour --

     12:01PM 11            MR. PARTRIDGE:  May you say one thing, Your Honor?

     12:01PM 12            THE COURT:  You may.  You may, Mr. Partridge.

     12:01PM 13            MR. PARTRIDGE:  I didn't see the case that counsel

     12:01PM 14   handed up.  I know a long history with this issue going back

     12:01PM 15   before even the Federal Circuit was created with this

     12:01PM 16   corroboration issue and what is required.  The standard has

     12:01PM 17   been significantly, significantly relaxed over what it was in

     12:01PM 18   the 70s and it began to evolve in the 80s after the creation

     12:01PM 19   of the Federal Circuit and much to actually my surprise there

     12:01PM 20   was a Federal Circuit case not long ago in which they made

     12:01PM 21   this corroboration issue more of a totality of the

     12:01PM 22   circumstances sort of issue in which there was I think one of

     12:01PM 23   those cases even where they just had the testimony of a

     12:01PM 24   witness, so, I'd be careful how far to go with whatever that

     12:01PM 25   case was, Your Honor, because the law has -- has evolved in
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     12:01PM  1   this area and I'm not sure --

     12:02PM  2            MR. MACON:  If you have another case, that's the --

     12:02PM  3   That's the case we found.  If you have another case, we're

     12:02PM  4   happy to look at it.

     12:02PM  5            MR. PARTRIDGE:  It's my issue, but -- that's not

     12:02PM  6   directly my issue, but I was concerned that we might be

     12:02PM  7   focused on --

     12:02PM  8            THE COURT:  Well, I appreciate that.  We will see

     12:02PM  9   what we can drum up.  Anything else you'd want to share?

     12:02PM 10            MR. PARTRIDGE:  That's it, Your Honor.

     12:02PM 11            THE COURT:  Okay.  Okay.  Thank you.  Well, let's

     12:02PM 12   come back -- I -- We may be in better shape here than we

     12:02PM 13   think.  All of you -- Let me give you a little time.  Be back

     12:02PM 14   here at 1:15 and I'll tell the jury we're going to do this at

     12:02PM 15   1:30.  Okay.  Thank you.  We'll be in recess.

     12:02PM 16       (Recess.)

             17

             18

             19

             20

             21

             22

             23

             24

             25
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     1:02PM  1       (Judge enters courtroom)

     1:13PM  2            THE COURT:  Thanks.  Please be seated.  Let me tell

     1:13PM  3  you what we're going to do on Ms. McGregor's testimony, and

     1:13PM  4  I'll give you a chance to get her prepared.  I'm going to --

     1:13PM  5            MR. MCCLANAHAN:  May I just add one thing that I

     1:13PM  6  found over the break pertinent to what Mr. Macon said?

     1:13PM  7            THE COURT:  You may.

     1:13PM  8            MR. MCCLANAHAN:  He suggested that we hadn't made a

     1:13PM  9  proper disclosure.  We pulled the disclosure out, just so

     1:13PM 10  you'll know what it was.  It was made on May 27, '05.  And we

     1:14PM 11  said that she -- we gave her address and all that, in New

     1:14PM 12  Orleans.  We said that she would have knowledge about five

     1:14PM 13  different areas.  Two of them were, quote, the state of art,

     1:14PM 14  three, dressing and dressing wounds.  And that was made in May

     1:14PM 15  of '05.

     1:14PM 16            THE COURT:  Okay.

     1:14PM 17            MR. MACON:  There were -- I believe there were over

     1:14PM 18  a hundred people who were in that same category.

     1:14PM 19            THE COURT:  Well, given what the state of the record

     1:14PM 20  is and where we are with our experts and everything else, I

     1:14PM 21  am -- and you're going to have an exception to this, Mr.

     1:14PM 22  McClanahan.  She can testify about everything.  She just can't

     1:14PM 23  testify about when this was done.  In other words, when -- she

     1:14PM 24  can say that, I have my own system.  It's like the Versatile 1

     1:14PM 25  system.  And I've done a cost analysis of my own system.  And
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     1:14PM  1  it's this and that and the other.  And so she can -- she can

     1:15PM  2  testify about that, and she can testify about the cost

     1:15PM  3  analysis.  She can talk about the efficacy of that system, as

     1:15PM  4  compared to the efficacy of the VAC.  She can testify about

     1:15PM  5  all that.  The only thing -- and then you can make a record,

     1:15PM  6  at this -- some point.  I'm not going to let her testify that

     1:15PM  7  this was a prior art.  That's my ruling on that.

     1:15PM  8            MR. MCCLANAHAN:  Thank you.  With respect, I do take

     1:15PM  9  exception and I will make a record at the end of her

     1:15PM 10  testimony.

     1:15PM 11            THE COURT:  Good.

     1:15PM 12            MR. LUKIN:  Your Honor, on behalf of Medela, we

     1:15PM 13  except to that ruling as well.

     1:15PM 14            THE COURT:  Okay.  Thank you very much.

     1:15PM 15            MR. MCCLANAHAN:  May I go out and talk to her?

     1:15PM 16            THE COURT:  You may.  That's what I want to give you

     1:15PM 17  a chance to do.

     1:15PM 18            We will be in recess.

     1:15PM 19            MR. MACON:  Could we do one quick thing?

     1:15PM 20            MS. GULDE:  Housekeeping, Your Honor.

     1:15PM 21            THE COURT:  Okay.  We got everybody -- we got enough

     1:15PM 22  people here?  That's fine.

     1:15PM 23            MS. GULDE:  We just want to hand up a list, as we

     1:15PM 24  had discussed earlier and agreed -- a list of exhibits that

     1:15PM 25  were offered by plaintiffs, discussed and shown on the slides
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     1:16PM  1  during the course of Dr. Orgill's testimony, so the record is

     1:16PM  2  clear as to what was used with him.

     1:16PM  3            THE COURT:  That's fine.  Why don't we wait.  If

     1:16PM  4  you'll put it up here, and it can -- just make sure it gets

     1:16PM  5  filed of record.

     1:16PM  6            MR. SADLER:  I think normally we've been dealing

     1:16PM  7  with these on agreed orders as to exhibits that have been

     1:16PM  8  admitted.  So if this is outside of that process, I'd just

     1:16PM  9  like to stay within the process we've been using.

     1:16PM 10            MR. MACON:  The reason -- the reason for the

     1:16PM 11  difference is, is there were so many of those that were -- Ms.

     1:16PM 12  Gulde believes I did not affirmatively say the words.  They're

     1:16PM 13  set out on the slide.

     1:16PM 14            THE COURT:  Well, why don't we do this?  Let's just

     1:16PM 15  make sure everybody's concurring that this is kind of what

     1:16PM 16  happened.  And if there's a problem -- there hadn't been a

     1:16PM 17  problem yet.  But if there's a problem, we'll deal with it.

     1:16PM 18            MR. SADLER:  I'd just like to get their list, have a

     1:16PM 19  chance to visit with them about it, and then --

     1:16PM 20            THE COURT:  That's fair.  Are you okay, Mr.

     1:16PM 21  McClanahan?  Did you talk to your witness?

     1:16PM 22            MR. MCCLANAHAN:  Well, to answer your question, I'm

     1:16PM 23  not okay, but I am ready with the witness.

     1:16PM 24            THE COURT:  Okay.  Thank you very much.

     1:16PM 25            MR. MCCLANAHAN:  Shall I bring her in now?
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     1:17PM  1            THE COURT:  Why don't you bring her on in.  And I

     1:17PM  2  told the jury we'd go 1:30, but you think the jury's ready?

     1:17PM  3            COURT SECURITY OFFICER:  I'm sure they are, Your

     1:17PM  4  Honor.

     1:17PM  5            THE COURT:  Why don't you line the jury up.

     1:17PM  6            MR. SADLER:  Judge, could I have ten seconds?

     1:17PM  7            THE COURT:  Sure.

     1:17PM  8            MR. SADLER:  We're going to need a little time with

     1:17PM  9  her outside the presence of the jury to establish what her

     1:17PM 10  testimony would be as to the time, you, I understand, are not

     1:17PM 11  allowing.

     1:17PM 12            THE COURT:  Sure.  And we'll -- in other words, I

     1:17PM 13  won't let her leave before we take a break and you can put it

     1:17PM 14  on the record.

     1:17PM 15            MR. SADLER:  Okay.  Thank you.

     1:17PM 16            MR. LUKIN:  Your Honor, just for clarification

     1:17PM 17  purposes, while I understand your concern about the prior art

     1:17PM 18  issue, and while I disagree with it, it is -- one of the

     1:17PM 19  questions in this case relating to the VAC --

     1:18PM 20            THE COURT:  If you'll come up, I think we're having

     1:18PM 21  trouble hearing you, Mr. Lukin.

     1:18PM 22            MR. LUKIN:  I'm sorry, Your Honor.  One of the

     1:18PM 23  issues I think that will come up is whether or not what Ms.

     1:18PM 24  McGregor was doing, she was doing before the VAC came out.

     1:18PM 25  That is an integral part of her testimony in the sense of
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     1:18PM  1  the --

     1:18PM  2            THE COURT:  No.  I understand that.  I mean, and she

     1:18PM  3  can testify about what she's doing.  She just can't put a date

     1:18PM  4  on it.  And then you can make a record on that.

     1:18PM  5            MR. LUKIN:  I understand.  And I guess what I'm

     1:18PM  6  asking is, Your Honor, when you said we could not do a day, it

     1:18PM  7  was with respect to the issue of prior art, that being a date

     1:18PM  8  before the critical date for the patents.  And what I'm

     1:18PM  9  suggesting to Your Honor is that it is equally important -- or

     1:18PM 10  perhaps not equally, but important as well to the case -- that

     1:18PM 11  we be able to say to Ms. McGregor, were you doing what you

     1:18PM 12  were doing before the VAC -- not the patent, the VAC --

     1:18PM 13  commercial device was marketed to your hospital in '95 or '96?

     1:19PM 14  That's different from suggesting --

     1:19PM 15            THE COURT:  And tell me why that's important.

     1:19PM 16            MR. LUKIN:  Well, Your Honor, there may be some

     1:19PM 17  testimony about the hospital's acceptance of the VAC as a

     1:19PM 18  device.  There's a lot of testimony here and a lot of talk

     1:19PM 19  about this device being revolutionary, a commercial success

     1:19PM 20  and acceptance.

     1:19PM 21            Ms. McGregor, as I understand it -- and I will tell

     1:19PM 22  you I have not talked to her.  I've only looked at the

     1:19PM 23  documents.  But it appears to me that she was in a position in

     1:19PM 24  her hospital as being the chair of a committee that evaluated

     1:19PM 25  equipment for wound care.  And one of the issues that arose in
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     1:19PM  1  connection with their evaluation of equipment for wound care,

     1:19PM  2  when KCI came to the hospital and said, buy our system, was

     1:19PM  3  that she said, we already have a system.  We've been using it.

     1:19PM  4  Now, it is a fact, I believe --

     1:19PM  5            THE COURT:  That's okay, because that's not prior

     1:19PM  6  art.  And she can do that so far as it doesn't go back to

     1:19PM  7  prior art.

     1:19PM  8            MR. LUKIN:  That's all I wanted to clarify.  Because

     1:20PM  9  you said no date, and that is a date reference.

     1:20PM 10            THE COURT:  Right.  Just prior to the

     1:20PM 11  commercialization.

     1:20PM 12            MR. LUKIN:  That will be fine, Your Honor.

     1:20PM 13            MR. MACON:  And, Your Honor, could you just give a

     1:20PM 14  one sentence instruction, this is not -- this statement

     1:20PM 15  doesn't create prior art?

     1:20PM 16            MR. MCCLANAHAN:  No, Your Honor.  I do not agree

     1:20PM 17  with that.

     1:20PM 18            THE COURT:  Let me tell you, just -- it's -- at the

     1:20PM 19  time of the commercialization.  That's what I want you to do,

     1:20PM 20  Mr. Lukin.  Tell them at the time of the commercialization,

     1:20PM 21  were -- when this was introduced to you, were you already

     1:20PM 22  using this product?

     1:20PM 23            MR. LUKIN:  I understand that, Your Honor.

     1:20PM 24            THE COURT:  I'm not going to give a prior art

     1:20PM 25  instruction.
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     1:20PM  1            But let me just say, you know, I was a lawyer for a

     1:20PM  2  long time.  My view is -- and you're going to have to

     1:20PM  3  substantiate this.  But if there were 150 or 130 fact

     1:20PM  4  designations, and every one of them said, this person is going

     1:20PM  5  to testify about the prior art, then, you know, my view is

     1:20PM  6  that's not cricket.  I mean, you just can't flood the other

     1:20PM  7  side with something.  And this is a patent case, the parties

     1:20PM  8  should have been very clear with each other about what was

     1:20PM  9  going to be the prior art in discovery.  They should have been

     1:21PM 10  very clear about that.

     1:21PM 11            And to come up at the last part of trial and say,

     1:21PM 12  well, we've got some more prior art that no expert has looked

     1:21PM 13  at, no one's looked at, it's just not cricket in my view.  And

     1:21PM 14  now, you may say, well, that happens all the time.  But I

     1:21PM 15  don't think it ought to happen.  And so that's my view on it.

     1:21PM 16  I just don't think it ought to happen this way.

     1:21PM 17            MR. LUKIN:  Your Honor, I would agree with you

     1:21PM 18  wholeheartedly.  And I would simply note that, you know, at

     1:21PM 19  the time we became involved in this case and throughout the

     1:21PM 20  history of this case if you will look at the designations of

     1:21PM 21  both sides, including the designations of KCI, which likewise

     1:21PM 22  include hundreds of witnesses -- over a hundred witnesses, not

     1:21PM 23  hundreds, but over a hundred witnesses, identified as having

     1:21PM 24  knowledge of prior art, commercialization and those sorts of

     1:21PM 25  things, the designations are of similar scope and are the same
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     1:21PM  1  designations for virtually everyone.  So I just don't want you

     1:21PM  2  to think that there's one party here that's been doing this.

     1:21PM  3  It's the way it's worked.

     1:21PM  4            THE COURT:  Well, let me just say there's a price to

     1:22PM  5  pay for that.  And there should be -- it should be very clear

     1:22PM  6  by the time we hit trial -- should be very clear, if you're

     1:22PM  7  going to talk about something that's prior art, it should have

     1:22PM  8  been very clearly suggested to the other side, depositions

     1:22PM  9  should have been available, and it should have been given to

     1:22PM 10  the experts.

     1:22PM 11            Now, you can say, well, you know, life's -- it's not

     1:22PM 12  a perfect world.  But, you know, to me you can't come in to

     1:22PM 13  the case after all the experts have testified about -- and

     1:22PM 14  say, well, we've got now 15 or 16 prior arts, you know.  And

     1:22PM 15  so, you know, let's have at it.  I mean, I'd never end the

     1:22PM 16  case.

     1:22PM 17            MR. LUKIN:  I understand, Your Honor.

     1:22PM 18            THE COURT:  And so I just want everybody to be clear

     1:22PM 19  about that.  I've been a trial lawyer.  I understand how hard

     1:22PM 20  it is to get cases together.  I understand how you do these

     1:22PM 21  universal designations.  I did them myself.  Shame on me, but

     1:22PM 22  I did them myself.

     1:22PM 23            But I just -- I just can't -- I can't let the case

     1:23PM 24  unravel at this point.  I just can't say, okay, we're going to

     1:23PM 25  have four, five or six or seven other witnesses come in.
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     1:23PM  1  We're going to start talking about new prior arts that no

     1:23PM  2  expert's ever heard about, and until the trial started, no one

     1:23PM  3  even knew about.  So I just -- to some point, you know, as

     1:23PM  4  good as you guys are, there should have been -- we all should

     1:23PM  5  have been on the same wave length on that.

     1:23PM  6            MR. LUKIN:  I understand, Your Honor.

     1:23PM  7            MR. SADLER:  And I don't want to beat this horse to

     1:23PM  8  death.  But I'm not sure anybody said this, and I want you --

     1:23PM  9  I want to be sure that you understand it.  Aside from the

     1:23PM 10  issue of prior art, my understanding of this particular

     1:23PM 11  witness is she would qualify as someone who is skilled in the

     1:23PM 12  art.  And I think her testimony, to the extent that the facts

     1:23PM 13  would support it, that she was doing things in the nature of

     1:23PM 14  what's covered by these claims prior to the time of the

     1:23PM 15  patent, whether or not it qualifies as prior art, would be

     1:24PM 16  admissible.

     1:24PM 17            THE COURT:  As to -- as to what?  I mean, as to

     1:24PM 18  prior art, she's not an opinion witness.

     1:24PM 19            MR. SADLER:  In no different -- and again, in no

     1:24PM 20  different way than Dr. Spahn testified and nobody put his

     1:24PM 21  testimony up as prior art.  But he was someone who was skilled

     1:24PM 22  in the art.  It goes to the issue of obviousness,

     1:24PM 23  anticipation, contemporaneous invention.  And that's different

     1:24PM 24  from prior art.  And I don't know if anybody articulated that.

     1:24PM 25  But to me -- I understand the Court's concern about prior art
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     1:24PM  1  because there has been specific expert testimony.

     1:24PM  2            THE COURT:  And about notice.  I mean, you all have

     1:24PM  3  worked very hard in this case, and there's been good notice

     1:24PM  4  given.  And Dr. Spahn was given -- he -- they took his

     1:24PM  5  deposition.  They were ready for it.  It came in.  And I just

     1:24PM  6  feel like at some point I've got to say, you know, there needs

     1:24PM  7  to be clear notice about what these witnesses are testifying

     1:25PM  8  about at this late time in trial.

     1:25PM  9            MR. SADLER:  Understood.

     1:25PM 10            THE COURT:  But I understand your position.

     1:25PM 11            MR. SADLER:  All right.

     1:25PM 12            THE COURT:  You know, my goal is to try to balance

     1:25PM 13  this, but I am -- I'm very worried that I'll -- the case will

     1:25PM 14  spin -- if it's not already out of my control, it will spin

     1:25PM 15  out of my control once we start, you know, opening this stuff

     1:25PM 16  up at this late hour.

     1:25PM 17            MR. SADLER:  I understand.

     1:25PM 18            THE COURT:  Okay.  So I think we're all clear.  Mr.

     1:25PM 19  Lukin, you can ask your questions.  You just need to make

     1:25PM 20  clear that at the time of commercialization, you were doing

     1:25PM 21  this.

     1:25PM 22            MR. LUKIN:  And I will characterize it that way --

     1:25PM 23  some way, Your Honor.  It will be at the time that KCI came to

     1:25PM 24  her, she understood KCI devices were on the market.

     1:25PM 25            THE COURT:  Okay.  Great.  Okay.  The jury's lined
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     1:25PM  1  up.

     1:26PM  2       (Discussion off the record)

     1:26PM  3            THE COURT:  Just for your information, one of -- Mr.

     1:26PM  4  Ramirez has an upset stomach.  So if we have to let him take a

     1:26PM  5  break, we may have to let him take a break.

     1:26PM  6       (Jury enters courtroom)

     1:27PM  7            THE COURT:  Good work.  Please be seated.

     1:27PM  8            Okay.  Mr. McClanahan.

     1:27PM  9            MR. MCCLANAHAN:  Thank you, Your Honor.  We call

     1:27PM 10  Marie McGregor.

     1:27PM 11            THE COURT:  Ms. McGregor, if you'll please come

     1:27PM 12  forward.

     1:27PM 13            MR. MCCLANAHAN:  And I have the photographs and the

     1:27PM 14  pictures and such, Your Honor.

     1:27PM 15            THE COURT:  That's excellent.

     1:27PM 16            MR. MCCLANAHAN:  May I give them to Kerry or --

     1:27PM 17            THE COURT:  Please, if you'll give them to Kerry.

     1:27PM 18  Another job well done.  I'm going to swear you in, Ms.

     1:27PM 19  McGregor.  How are you doing today?

     1:27PM 20            THE WITNESS:  Great.  Thank you.

     1:27PM 21       (The oath was administered)

     1:27PM 22            THE COURT:  Please be seated right there.  Ms.

     1:27PM 23  McGregor.

     1:27PM 24            THE WITNESS:  Yes, sir.

     1:27PM 25            THE COURT:  The jury has had some difficulty hearing
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                                       McGregor - Direct

     1:28PM  1  some witnesses.  We don't have the best amplification system

     1:28PM  2  in America in this courtroom.  And we don't have the best

     1:28PM  3  acoustics.  So if you would, speak right into that microphone,

     1:28PM  4  projecting your voice, so that the jury can hear you.  Will

     1:28PM  5  you do that for us?

     1:28PM  6            THE WITNESS:  Yes.  Yes, sir.

     1:28PM  7            THE COURT:  Okay.  And I may interrupt you and say,

     1:28PM  8  will you speak a little louder?  Don't let that distract you

     1:28PM  9  in any way.  Just speak louder.  Is that okay?

     1:28PM 10            THE WITNESS:  No problem, sir.

     1:28PM 11            THE COURT:  Great.  Thank you so much, Ms. McGregor.

     1:28PM 12            You may proceed, sir.

     1:28PM 13            MR. MCCLANAHAN:  Thank you, Your Honor.

     1:28PM 14            Ms. McGregor, feel free to move -- you can move the

     1:28PM 15  mike as you need to.  And the closer your mouth is to it, the

     1:28PM 16  better they'll hear you.

     1:28PM 17            THE WITNESS:  Can you hear me?  Is that good.

     1:28PM 18            THE COURT:  That is good.

     1:28PM 19        MARIE MCGREGOR, DEFENDANT BLUESKY'S WITNESS, SWORN

     1:28PM 20                        DIRECT EXAMINATION

            21  BY MR. MCCLANAHAN:

     1:28PM 22  Q.  Would you please introduce yourself to the ladies and

     1:28PM 23  gentlemen of the jury.

     1:28PM 24  A.  I'm Marie McGregor.  I'm an enterostomal, or wound ostomy

     1:28PM 25  continence nurse, a clinical nurse specialist.  I just
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                                       McGregor - Direct

     1:28PM  1  recently retired from Charity Hospital.  As you know, it was

     1:29PM  2  closed, due to the hurricane.  And I'm currently teaching at

     1:29PM  3  Holy Cross College in the nursing program, a four year nursing

     1:29PM  4  program.

     1:29PM  5  Q.  Marie, when you turn to look at the jury, your face gets

     1:29PM  6  away from the mike.  So if you can maybe move it.

     1:29PM  7  A.  Okay.

     1:29PM  8  Q.  Thank you very much.  Let me go through your background a

     1:29PM  9  little bit so we can talk about that some more.

     1:29PM 10  A.  Sure.

     1:29PM 11  Q.  Now, you are, as I understand it, a lieutenant colonel in

     1:29PM 12  the Army, as an Army nurse?

     1:29PM 13  A.  Yes.

     1:29PM 14  Q.  And we'll come up to your -- you were one of the nurses

     1:29PM 15  that worked at the Superdome during Hurricane Katrina, weren't

     1:29PM 16  you?

     1:29PM 17  A.  Correct.

     1:29PM 18  Q.  And you actually were displaced from your own home in the

     1:29PM 19  New Orleans area for like a year --

     1:29PM 20  A.  Yes.

     1:29PM 21  Q.  -- after that hurricane.  Let's talk a little bit about

     1:29PM 22  your background, if we may.  You, obviously, are from New

     1:29PM 23  Orleans because you sound like it, correct?

     1:29PM 24  A.  Yes.

     1:29PM 25  Q.  Okay.  Now, tell us what your education is, please.
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                                       McGregor - Direct

     1:29PM  1  A.  I began my nursing career in a three year program, a

     1:30PM  2  diploma nursing program, Charity School of Nursing, graduated

     1:30PM  3  in '69.  Two years later I went to -- completed a BSN program

     1:30PM  4  in nursing.  Worked -- before that, I had worked in the ICU

     1:30PM  5  and recovery room.  When I got my BSN, I went into teaching in

     1:30PM  6  the three year program at Charity Hospital.  I taught from

     1:30PM  7  1974 to '78, and I went to graduate school in '78.

     1:30PM  8  Q.  Where did you go to graduate school?

     1:30PM  9  A.  I went to the University of Alabama in Birmingham.  And I

     1:30PM 10  did two months at Stanford in California for enterostomal

     1:30PM 11  therapy program, which is wound ostomy continence nursing.

     1:30PM 12  Q.  Now, at the University of Alabama did you receive a

     1:30PM 13  masters of science in nursing?

     1:30PM 14  A.  Yes.

     1:30PM 15  Q.  Okay.  And then after that, you went to Stanford in

     1:30PM 16  California where you received your special training in wound

     1:30PM 17  ostomy continence?

     1:30PM 18  A.  Yes.

     1:30PM 19  Q.  Okay.  Got it.  Now, after you finish with all of that

     1:30PM 20  schooling, tell us about the various hospitals that you worked

     1:31PM 21  at and what your nursing duties were, please.

     1:31PM 22  A.  Well, a year after I graduated from UAB and Stanford, I

     1:31PM 23  had a contract to go back to teach at Charity for a year,

     1:31PM 24  which I did.  And then I had gotten married and moved back to

     1:31PM 25  Birmingham and worked at the University of Alabama in
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     1:31PM  1  Birmingham for four years as a clinical nurse specialist and

     1:31PM  2  head nurse on an oncology unit.  There was an enterostomal

     1:31PM  3  therapy nurse at the hospital at the time, but we received a

     1:31PM  4  lot of ostomy patients.  So I would take care of the ostomy

     1:31PM  5  patients that were on that particular unit.

     1:31PM  6  Q.  Okay.  Now, tell us about your Army experience.  When did

     1:31PM  7  you join the Army?

     1:31PM  8  A.  I joined the Army, the Louisiana Army National Guard, in

     1:31PM  9  1976.

     1:31PM 10  Q.  Okay.  What were the different jobs you've had as a nurse

     1:31PM 11  in the Army?

     1:31PM 12  A.  I've had a clinical nurse, head nurse, chief nurse,

     1:31PM 13  training officer.

     1:31PM 14  Q.  Okay.  And did you see duty, active duty, in Operation

     1:32PM 15  Desert Storm?

     1:32PM 16  A.  Yes.

     1:32PM 17  Q.  And did you see -- I guess you've already told us.  It's

     1:32PM 18  kind of active duty, during Hurricane Katrina?

     1:32PM 19  A.  Yes.  We were mobilized, federal orders, for Hurricane

     1:32PM 20  Katrina for six months.

     1:32PM 21  Q.  Okay.  Now, in the course of your -- of your nursing

     1:32PM 22  career have you used what I'm going to call today as vacuum

     1:32PM 23  assisted wound therapy?

     1:32PM 24  A.  Yes, I have.

     1:32PM 25  Q.  When you have used vacuum assisted wound therapy, did you
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     1:32PM  1  -- did you basically devise your own system?

     1:32PM  2  A.  Yes.

     1:32PM  3  Q.  Okay.  Please tell the ladies and gentlemen of the jury

     1:32PM  4  what you have done using your system.  And I believe it's been

     1:32PM  5  referred to as -- sometimes as the McGregor system, sometimes

     1:32PM  6  as the Medical Center of Louisiana system?

     1:32PM  7  A.  It's really the MCL.  We call it the MCL.  I mean, the

     1:33PM  8  McGregor system was a term that came up last night, but I

     1:33PM  9  don't call it the McGregor system.  It's not my system.

     1:33PM 10  Q.  Just so we can be clear, when you say "last night," your

     1:33PM 11  deposition was last night?

     1:33PM 12  A.  In the deposition.  During the deposition, yes.

     1:33PM 13  Q.  Let me be clear about this now.  You are currently --

     1:33PM 14  you're currently teaching, correct?

     1:33PM 15  A.  Correct.

     1:33PM 16  Q.  And you teach, I think, on Tuesdays and Thursdays?

     1:33PM 17  A.  Yes.

     1:33PM 18  Q.  So yesterday you finished your classes, you finished

     1:33PM 19  teaching, you got on a Southwest Airlines plane, and you flew

     1:33PM 20  to San Antonio?

     1:33PM 21  A.  Yes.

     1:33PM 22  Q.  Arrived here around 5:00 or 6:00.  And then your

     1:33PM 23  deposition was taken by the KCI lawyers at their office,

     1:33PM 24  beginning at 8:00 last night?

     1:33PM 25  A.  Correct.
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     1:33PM  1  Q.  And about what time did that deposition finish?

     1:33PM  2  A.  11:30.

     1:33PM  3  Q.  Okay.  And so during -- what you just told us, I think, a

     1:33PM  4  second ago is during the course of that deposition, that

     1:33PM  5  lawyer for KCI referred to it as the McGregor system?

     1:33PM  6  A.  Correct.

     1:33PM  7  Q.  Okay.  Then I'm not going to use that term.  I'm going to

     1:33PM  8  call it the MCL or Medical Center of Louisiana system.

     1:33PM  9  A.  Yes.

     1:33PM 10  Q.  Now, would you please tell the ladies and gentlemen of the

     1:33PM 11  jury what that system is and how it works?

     1:34PM 12  A.  Okay.  What we -- our main point of care in being

     1:34PM 13  enterostomal therapists, was to take care of ostomy patients

     1:34PM 14  and draining wounds, especially draining abdominal wounds,

     1:34PM 15  abdominal wounds that had fistulas, which means an opening

     1:34PM 16  from the intestine that comes out onto the skin, that drains

     1:34PM 17  intestinal contents.

     1:34PM 18            The contents is very excoriating to the skin.  So we

     1:34PM 19  would have to devise and use the pouches that we use for

     1:34PM 20  ostomy care.  And we would devise ways to utilize that, to

     1:34PM 21  contain that drainage, to protect the skin and to take off

     1:34PM 22  excess drainage because we knew it was harmful to the wound.

     1:34PM 23            In the process of doing that -- I mean, we knew how

     1:34PM 24  to do that based on the experience that I had in enterostomal

     1:35PM 25  therapy school in 1980.  We learned different pouching
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     1:35PM  1  techniques that could be utilized on different types of

     1:35PM  2  wounds, or on different parts of the abdomen.  If one type of

     1:35PM  3  system didn't work, then we would utilize and come up with

     1:35PM  4  another type of system.

     1:35PM  5            Our particular system that we used mainly involved

     1:35PM  6  the use of gauze.

     1:35PM  7  Q.  Now, the jury -- let me tell you, the jury has heard in

     1:35PM  8  some detail.

     1:35PM  9  A.  Okay.

     1:35PM 10  Q.  And, for example, the jury has seen anatomical models

     1:35PM 11  where they have seen wounds, and doctors have explained to

     1:35PM 12  them in some detail about the different components.  So I

     1:35PM 13  think you can -- you can feel pretty free to discuss it

     1:35PM 14  technically.  I think the jury will be with you on this.  So

     1:35PM 15  go ahead and explain to them the parts that went into the

     1:35PM 16  system that you were using.

     1:35PM 17  A.  Okay.  Depending upon the wound, because all wounds are

     1:35PM 18  different, if there was a particular type of tissue exposed

     1:35PM 19  that we wanted to protect, we would use Adaptic, or we may use

     1:36PM 20  Vaseline gauze on top of that area of the wound, or we might

     1:36PM 21  cover the whole wound with it.  It depended on the wound.

     1:36PM 22  Q.  So let me stop you and make sure we're clear on this.  So

     1:36PM 23  you've got a wound, correct?

     1:36PM 24  A.  Yes.

     1:36PM 25  Q.  So the first thing you do is you put a layer of either
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     1:36PM  1  Adaptic, or you called it Vaseline gauze?

     1:36PM  2  A.  Vaseline gauze.

     1:36PM  3  Q.  Okay.  And you put that on the wound first?

     1:36PM  4  A.  Yes.

     1:36PM  5  Q.  And what do you put after that?

     1:36PM  6  A.  After that, we -- if the wound was draining very heavily,

     1:36PM  7  we may also put a layer of dry gauze, and then we would take a

     1:36PM  8  tube.  And it depended upon -- we might use a rectal tube.  We

     1:36PM  9  might use a nasogastric tube, but it was a tube that had holes

     1:36PM 10  in it, fenestrated.

     1:36PM 11  Q.  The jury has seen -- and fenestrated, the jury has seen a

     1:36PM 12  Jackson-Pratt drain.  Is that the kind of thing you're talking

     1:36PM 13  about?

     1:36PM 14  A.  We used that.  We also used a nasogastric tube because it

     1:36PM 15  was a little bit more rigid.  And we --

     1:36PM 16  Q.  But by fenestrated, it had holes in it?

     1:36PM 17  A.  Yes.  But all the tubes had holes to allow for drainage in

     1:37PM 18  different parts of the wound.

     1:37PM 19  Q.  Okay.  So we've got -- we've got the layer of Adaptic or

     1:37PM 20  the Vaseline gauze, if you used that.  Then we've got the

     1:37PM 21  drain on -- then maybe some more gauze, then a drain on top of

     1:37PM 22  that.  What happens after that?

     1:37PM 23  A.  We may wrap the tubes with more gauze just to protect the

     1:37PM 24  wounds so that the suction wouldn't disturb the granulation

     1:37PM 25  tissue.  And then we would -- might put some more gauze on top
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     1:37PM  1  of that.  And then we covered it with an occlusive dressing.

     1:37PM  2  Q.  And when you say "occlusive dressing," what do you mean?

     1:37PM  3  A.  We used -- it's a transparent film dressing.  And you can

     1:37PM  4  see through it, and it has an adhesive backing.  So when you

     1:37PM  5  line it, you put most of it also on the intact skin to get a

     1:37PM  6  good seal.

     1:37PM  7  Q.  The jury has seen in this case references to Opsite, and

     1:37PM  8  they've seen references to Tegaderm.  So they know a little

     1:37PM  9  bit about these occlusive dressings.  Is that what you're

     1:37PM 10  talking about?

     1:37PM 11  A.  Correct, yes.  We used both.

     1:38PM 12  Q.  Okay.  Then what would you do?

     1:38PM 13  A.  Then we would take a tube -- the tube that was in the

     1:38PM 14  wound.  Sometimes we had two tubes, one on each side of the

     1:38PM 15  wound, because it was heavily draining.  Sometimes we used one

     1:38PM 16  tube.  And we would hook that to another tubing and hook it up

     1:38PM 17  to a suction machine.

     1:38PM 18  Q.  Now, would the suction machine be the wall suction in the

     1:38PM 19  hospital?

     1:38PM 20  A.  We mainly used wall suction for patients in ICU.  And when

     1:38PM 21  patients came down to the unit, we used mobile VACs, which is

     1:38PM 22  a mobile machine for suctioning.

     1:38PM 23  Q.  Okay.  And just to be -- just to be clear, the system that

     1:38PM 24  you just described for us is the one that you call the MCL or

     1:38PM 25  the Medical Center of Louisiana system?
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     1:38PM  1  A.  Well, it -- over a period of time it came to be known as

     1:38PM  2  that.

     1:38PM  3  Q.  Okay.  Now, let me -- let me change gears just a little

     1:38PM  4  bit.  There came a time when your hospital in New Orleans,

     1:38PM  5  Charity Hospital --

     1:39PM  6  A.  Yes.

     1:39PM  7  Q.  -- used the VAC, the KCI vacuum assisted closure wound

     1:39PM  8  device, correct?

     1:39PM  9  A.  Correct.

     1:39PM 10  Q.  Tell the jury about how it is that you came to use the

     1:39PM 11  VAC.

     1:39PM 12  A.  Well, we noted that the VAC was in the hospital.  It

     1:39PM 13  hadn't gone through proper channels to be in the hospital, but

     1:39PM 14  the VAC was in the hospital.  And from what I was told, is the

     1:39PM 15  rep had introduced it to one of the physicians --

     1:39PM 16            MR. MACON:  Your Honor, I'm going to have to object

     1:39PM 17  to hearsay.  She's describing what she was told.

     1:39PM 18            THE COURT:  Well, I'll let you testify.  This won't

     1:39PM 19  be for the truth of the matter stated, but it will explain how

     1:39PM 20  this witness came to understand the VAC was in the hospital.

     1:39PM 21  But you're not to accept this particular testimony for the

     1:39PM 22  truth of the matter.

     1:39PM 23            So you can tell us how you came to know about this.

     1:39PM 24            THE WITNESS:  I think I can explain it in a little

     1:39PM 25  bit different way.
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     1:40PM  1            MR. MCCLANAHAN:  Okay.

     1:40PM  2            THE WITNESS:  We were called by an ICU nurse to come

     1:40PM  3  fix the suction on a VAC.

     1:40PM  4  BY MR. MCCLANAHAN:

     1:40PM  5  Q.  Okay.

     1:40PM  6  A.  And I assumed they were talking about a Vac Pack, which

     1:40PM  7  was a term that the physicians used and the nurses used, over

     1:40PM  8  a Vac Pack system that the doctors devised just like --

     1:40PM  9  similar to our.

     1:40PM 10  Q.  Before you saw the KCI VAC machine, was --

     1:40PM 11  A.  Correct.

     1:40PM 12  Q.  Excuse me.  Before you saw the KCI VAC machine, was Vac

     1:40PM 13  Pack a word you were using in the hospital?

     1:40PM 14  A.  Yes.  Yes.

     1:40PM 15  Q.  Okay.  Go ahead.

     1:40PM 16  A.  Okay.  So I said, well, we don't usually -- we don't

     1:40PM 17  usually change those dressings.  The physician changes those

     1:40PM 18  dressings.  But I did go up just to see what was going on.

     1:40PM 19  There was a VAC machine on the patient.

     1:40PM 20  Q.  A KCI machine?

     1:40PM 21  A.  Yes.

     1:40PM 22  Q.  Okay.

     1:40PM 23  A.  So that was my first introduction.  So I began to inquire

     1:40PM 24  about it and ask questions, and I went to CMS, which is

     1:40PM 25  material management personnel who, you know, you have to go
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     1:40PM  1  through to bring a new product into the hospital.  So we did

     1:40PM  2  find out that it was just brought in.

     1:41PM  3            MR. MACON:  Your Honor, again, she's talking about

     1:41PM  4  what other people --

     1:41PM  5            THE COURT:  Well, and I'm, again, not allowing this

     1:41PM  6  for the truth of the matter.  I am sustaining the objection as

     1:41PM  7  to hearsay.  But I am allowing Ms. McGregor to talk to you

     1:41PM  8  about how she learned about this so she can continue on with

     1:41PM  9  her testimony.

     1:41PM 10            So you may continue it.

     1:41PM 11            THE WITNESS:  Okay.  Well, that's how I learned that

     1:41PM 12  the VAC was in the hospital.

     1:41PM 13  BY MR. MCCLANAHAN:

     1:41PM 14  Q.  Now, over the course -- over the course of time after

     1:41PM 15  that -- and by the way, do you remember about what year it was

     1:41PM 16  when you first learned the KCI VAC wound system was being used

     1:41PM 17  at Charity Hospital in New Orleans?

     1:41PM 18  A.  In 1997.

     1:41PM 19  Q.  1997.  Okay.  Now, after that, I guess up until last year

     1:41PM 20  when Hurricane Katrina shut that hospital down, because we all

     1:41PM 21  watched it on TV -- that's the one that patients were still in

     1:41PM 22  the hospital, and they didn't have electricity, and we were

     1:41PM 23  seeing it on CNN, correct?

     1:41PM 24  A.  Correct.

     1:41PM 25  Q.  Well, from 1997 until the time that that hospital was shut
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     1:42PM  1  down in New Orleans, did you continue from time to time to use

     1:42PM  2  the KCI VAC system?

     1:42PM  3  A.  Yes.

     1:42PM  4  Q.  Did you also continue, during that same time, to use the

     1:42PM  5  Medical Center of Louisiana system that you had described?

     1:42PM  6  A.  Yes.

     1:42PM  7  Q.  So would you use one system for some purposes and one

     1:42PM  8  system for other purposes?

     1:42PM  9  A.  Yes.

     1:42PM 10  Q.  Okay.  Now, when you were using the Medical Center of

     1:42PM 11  Louisiana system, what kinds of pressure settings or vacuum

     1:42PM 12  settings were you using?  Let me just tell you the jury has

     1:42PM 13  heard about millimeters of mercury.  They know what

     1:42PM 14  atmospheric pressure is.  They know what these vacuum settings

     1:42PM 15  are.  So you're talking to a pretty sophisticated audience at

     1:42PM 16  this point.

     1:42PM 17  A.  Okay.

     1:42PM 18  Q.  So what settings of mercury did you all use?

     1:42PM 19  A.  We used -- it was variable, depending, again, on the size

     1:42PM 20  of the wound and the amount of drainage.  If we had a good

     1:42PM 21  seal on the wound, and when we turned the suction on, if it

     1:43PM 22  collapsed the dressing and the seal was good, we may only use

     1:43PM 23  60 millimeters of mercury.  If it was -- some wounds are in a

     1:43PM 24  -- like in a groove, in the abdomen, and so it's harder to

     1:43PM 25  pouch it, or it's harder to get a seal on it.  So those wounds
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     1:43PM  1  may have a small leak and may require a higher amount of

     1:43PM  2  pressure.  But I would say the average amount of pressure we

     1:43PM  3  used was between 80 -- 80, 120, sometimes 140.

     1:43PM  4  Q.  It's been described to us by other witnesses that, you

     1:43PM  5  know, we've all had the experience of a blood pressure cup

     1:43PM  6  being put on.  And, you know, the tighter you pump it, the

     1:43PM  7  more it hurts your arm.

     1:43PM  8  A.  Yes.

     1:43PM  9  Q.  Is it generally the case that the less -- the less

     1:43PM 10  pressure, the less vacuum you use on a wound, the more

     1:43PM 11  comfortable it is for the patient?

     1:43PM 12  A.  Well, I think that's individualized to the patient.  Some

     1:43PM 13  patients could withstand more pressure than other patients.

     1:43PM 14  Q.  Okay.

     1:43PM 15  A.  It just depends, I guess, on the nerve endings that were

     1:43PM 16  exposed in that particular type of wound.

     1:43PM 17  Q.  But just to get a gross comparison here, we're kind of

     1:44PM 18  like talking about putting a blood pressure cup --

     1:44PM 19  A.  You would feel a sensation, not necessarily always pain.

     1:44PM 20  But you would feel the sensation of the dressing sucking down

     1:44PM 21  and collapsing.

     1:44PM 22  Q.  Now, was one goal of the Medical Center of Louisiana

     1:44PM 23  system that you've described -- was one goal of that healing?

     1:44PM 24  A.  Yes.

     1:44PM 25  Q.  You mentioned -- you mentioned that, obviously, for big
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     1:44PM  1  wounds with a lot of -- with a lot of liquid being produced,

     1:44PM  2  it was used in part to drain?

     1:44PM  3  A.  Yes.

     1:44PM  4  Q.  But was it also healing the wound?

     1:44PM  5  A.  I would have to say -- if I can explain that?

     1:44PM  6  Q.  Sure.

     1:44PM  7  A.  Okay.  We were mainly consulted to control the drainage.

     1:44PM  8  Q.  Yes.

     1:44PM  9  A.  But we knew that in the process of doing that, keeping the

     1:44PM 10  excess drainage off the wound, the wound itself would heal and

     1:44PM 11  close in and get much smaller.  Most of the patients that we

     1:44PM 12  did do the procedure on were patients that we followed four to

     1:45PM 13  six to eight weeks, that had a fistula, because their

     1:45PM 14  condition warranted -- or did not warrant for them to go back

     1:45PM 15  to surgery at the time, because they were too sick.

     1:45PM 16            So in following those patients, yes, the wounds did

     1:45PM 17  heal.  The wounds closed in and filled up.  So I would have to

     1:45PM 18  say that was a secondary purpose in me doing it.

     1:45PM 19  Q.  Can you just give us just a rough approximation of the

     1:45PM 20  number of times the Medical Center of Louisiana system was

     1:45PM 21  used in your experience and the number of times the KCI VAC

     1:45PM 22  system was used, just so we can have a general idea?

     1:45PM 23  A.  What period of time are you talking?

     1:45PM 24  Q.  Well, over your -- I guess what I'm trying to find out --

     1:45PM 25  I tell you what.  Let's take from the time the VAC started to
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     1:45PM  1  be used.  Okay?  You mentioned 1997.

     1:45PM  2  A.  Correct.

     1:45PM  3  Q.  From 1997 through Hurricane Katrina in 2005 tell us

     1:45PM  4  roughly the percentages or the number of times, or any way you

     1:46PM  5  want to, so the jury will have an idea of the extent to which

     1:46PM  6  the Medical Center of Louisiana system was used and the VAC

     1:46PM  7  was used, if you can.

     1:46PM  8  A.  Okay.  I would say -- well, we continued to use our system

     1:46PM  9  on fistulas, because at the time the VAC was -- came out, or

     1:46PM 10  in 1997, the VAC was not -- it was contraindicated to be used

     1:46PM 11  on fistulas.

     1:46PM 12  Q.  That's a -- that's a point I'll make with you right now

     1:46PM 13  while we're at that point.  You said at that time.  Now,

     1:46PM 14  today, one of the uses -- or one of the recommended uses in

     1:46PM 15  the VAC guidelines is for fistulas, isn't it?

     1:46PM 16  A.  Yes.

     1:46PM 17  Q.  Stacey, would you put up D-299 for us, please?

     1:46PM 18            This is the cover page of the "KCI VAC Therapy

     1:46PM 19  Clinical Guidelines" that we're seeing on the screen, isn't

     1:46PM 20  it?

     1:46PM 21  A.  Yes.

     1:46PM 22  Q.  And I'm not going to read through all of it.  But Stacey,

     1:46PM 23  if you'll turn, please, to Page D-299, Page 27.  I just want

     1:47PM 24  to show the jury we've got about, I think -- go back to the --

     1:47PM 25  thank you.  We got "Recommended Guidelines for VAC Therapy
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     1:47PM  1  with Enteric Fistula."  Now, Stacey, blow that back out to the

     1:47PM  2  whole page, please.  And then show us the next page.

     1:47PM  3            Still talking about fistula, correct?

     1:47PM  4  A.  Correct.

     1:47PM  5  Q.  Next page, Stacey.

     1:47PM  6            Still talking about fistula?

     1:47PM  7  A.  Yes.

     1:47PM  8  Q.  And I think there's one more perhaps, Stacey.

     1:47PM  9            Still talking about fistula.  So, basically, then at

     1:47PM 10  the beginning, when you first started using the KCI VAC, they

     1:47PM 11  were saying no fistulas.  And now they've changed it, and they

     1:47PM 12  are specifically saying it works with fistulas?

     1:47PM 13  A.  Yes.

     1:47PM 14  Q.  Okay.  Let me just ask it this way.  Throughout this whole

     1:48PM 15  time, from 1997 until 2005, did there remain a significant use

     1:48PM 16  of the MCL, the Medical Center of Louisiana system?

     1:48PM 17  A.  At one point we went mainly to the KCI VAC.

     1:48PM 18  Q.  And then after that, did you go back mainly to the other

     1:48PM 19  one?

     1:48PM 20  A.  No.  We always could use ours on fistulas or heavily

     1:48PM 21  draining wounds that could not be managed with the VAC.

     1:48PM 22  Q.  Even to this today when you're teaching your students --

     1:48PM 23  and what college are you teaching at now?

     1:48PM 24  A.  Our Lady of Holy Cross College.

     1:48PM 25  Q.  Okay.  Are you teaching nurses?
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     1:48PM  1  A.  Yes.

     1:48PM  2  Q.  And are you teaching wound care?

     1:48PM  3  A.  No.  I teach a general med-surg course, juniors.  And then

     1:48PM  4  I teach a leadership course.

     1:48PM  5  Q.  But even today with you talking to nurses, doing nursing

     1:48PM  6  work, whatever, would you still use the MCL, the Medical

     1:48PM  7  Center of Louisiana system, if appropriate?

     1:48PM  8  A.  If it was appropriate, I would tell them of other types of

     1:48PM  9  ways to manage wounds, yes.

     1:49PM 10  Q.  Okay.  So there are several different ways to manage a

     1:49PM 11  wound?

     1:49PM 12  A.  Yes.

     1:49PM 13  Q.  We heard, for example, yesterday from Dr. Orgill, who was

     1:49PM 14  a witness for KCI, that -- I believe he said there were

     1:49PM 15  literally hundreds of different options that a clinical person

     1:49PM 16  can use in managing of wounds.  You would agree that there are

     1:49PM 17  lots of ways to do it?

     1:49PM 18  A.  Yes.

     1:49PM 19  Q.  Okay.  Now, one of the things that you did, as I

     1:49PM 20  understand it, when the VAC first started to be used with the

     1:49PM 21  Medical Center of Louisiana, is that you did a -- or you

     1:49PM 22  supervised a cost comparison of the VAC versus the Medical

     1:50PM 23  Center way, correct?

     1:50PM 24  A.  Yes, we did.

     1:50PM 25  Q.  Stacey, can we see Defendant 425, please?
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     1:50PM  1            Now, this says it was done in September 3rd, 1998,

     1:50PM  2  at Medical Center of Louisiana at New Orleans, correct?

     1:50PM  3  A.  Correct.

     1:50PM  4  Q.  Division of Nursing, Department of Enterostomal Therapy.

     1:50PM  5  That would be the department you were involved with?

     1:50PM  6  A.  Yes.

     1:50PM  7  Q.  And it's from Sandra Back, a registered nurse.  Was she

     1:50PM  8  one of the people that you supervised?

     1:50PM  9  A.  Yes.

     1:50PM 10  Q.  Okay.  Now, let's go out to the whole page of this.  And

     1:50PM 11  Stacey, just give me this -- this section, all the way down to

     1:50PM 12  right there.

     1:50PM 13            So without going through all of the numbers that she

     1:50PM 14  did, apparently she considered the cost of suction, which

     1:50PM 15  would be the wall suction at the hospital?

     1:50PM 16  A.  Yes.

     1:50PM 17  Q.  And the various apparatuses and canisters and tubings and

     1:51PM 18  drapes and that sort of thing.  And what did she conclude was

     1:51PM 19  the cost to the Medical Center of Louisiana of doing it their

     1:51PM 20  way per week?

     1:51PM 21  A.  $99.15.

     1:51PM 22  Q.  And what did she conclude was the cost of the KCI system

     1:51PM 23  doing it -- on that system for that same week?

     1:51PM 24  A.  $882.41.

     1:51PM 25  Q.  And so as I -- as I compare that, it looks like that the
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     1:51PM  1  KCI device was about nine times more expensive than the

     1:51PM  2  Medical Center of Louisiana?

     1:51PM  3  A.  Correct.

     1:51PM  4  Q.  Okay.  Now, then she -- someone followed up with this the

     1:51PM  5  next year, again, didn't they?

     1:51PM  6  A.  Yes.

     1:51PM  7  Q.  Stacey, go to the third page of this exhibit, please.  And

     1:51PM  8  blow up the date at the bottom of this.

     1:51PM  9            Did you have somebody redo this same exercise again

     1:51PM 10  in May of '99?

     1:51PM 11  A.  Sandra Ray did it.

     1:51PM 12  Q.  Okay.  Stacey, blow this back out.  And blow this part up,

     1:52PM 13  if you will, please.

     1:52PM 14            So using the analysis of what it took to do the

     1:52PM 15  Medical Center of Louisiana system with the gauze, the saline,

     1:52PM 16  the tubes, the wall suction, et cetera, it came out to a

     1:52PM 17  weekly cost of $66.57, correct?

     1:52PM 18  A.  Correct.

     1:52PM 19  Q.  And Stacey, would you give us the very bottom here?  Thank

     1:52PM 20  you.

     1:52PM 21            And the VAC system, same analysis, weekly cost of

     1:52PM 22  $764.26?

     1:52PM 23  A.  Yes.

     1:52PM 24  Q.  So as I do the math here, it looks like the VAC system was

     1:52PM 25  about eleven and a half times more expensive than the Medical
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     1:52PM  1  Center of Louisiana system, correct?

     1:52PM  2  A.  Yes.

     1:53PM  3  Q.  Did there come a point in time when you learned about the

     1:53PM  4  existence of what we've talked about in this case as the

     1:53PM  5  Chariker-Jeter article?

     1:53PM  6  A.  Yes.

     1:53PM  7  Q.  What year, roughly, was it that you found out about that

     1:53PM  8  article?

     1:53PM  9  A.  I would say it was around 1997 or '98.

     1:53PM 10  Q.  When you found out about the Chariker-Jeter article, did

     1:53PM 11  you do anything to determine whether or not what you were

     1:53PM 12  doing with your system was similar?

     1:53PM 13  A.  Would you repeat that?

     1:53PM 14  Q.  Yeah.  Did you -- when you read the Chariker-Jeter

     1:53PM 15  article, did it cause you any thinking process in your own

     1:53PM 16  head about checking anything out with regard to your system?

     1:53PM 17  A.  Well, I think at the time that I was researching, because

     1:53PM 18  I was trying to find other systems that were similar to ours

     1:53PM 19  as far as using suctioning and vacuum suctioning in wounds --

     1:53PM 20  Q.  Yes.

     1:53PM 21  A.  And in finding that --

     1:53PM 22            MR. MACON:  Your Honor, may we approach?

     1:53PM 23            THE COURT:  Okay.  Excuse us a minute.

     1:53PM 24            THE WITNESS:  Sure.

     1:54PM 25       (At the bench off the record)
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     1:55PM  1            THE COURT:  I know, Mr. Macon, you wanted to just

     1:55PM  2  state a brief objection to --

     1:55PM  3            MR. MACON:  I've already stated it, Your Honor.

     1:55PM  4            THE COURT:  But just for the record here.

     1:55PM  5            MR. MACON:  For the record, I'm going to object to

     1:55PM  6  her giving testimony that the system that she's talking about

     1:55PM  7  in 1997 or '99 -- for her to testify that that system is

     1:55PM  8  similar to Chariker-Jeter or is like Chariker-Jeter is opinion

     1:55PM  9  testimony.  I object on that basis.  Thank you.

     1:55PM 10            THE COURT:  Yes.  I'm going to overrule the

     1:55PM 11  objection.  And let me just say, Ms. McGregor, as you answer

     1:55PM 12  these questions, basically what you're being asked to do is

     1:55PM 13  understand your system and understand the Chariker-Jeter

     1:55PM 14  system.  And based upon the factual understanding you have,

     1:55PM 15  you can say factually whether or not your systems were similar

     1:55PM 16  or not.

     1:55PM 17            I don't want you to start going into a lot of

     1:55PM 18  opinion testimony.  But you can talk about facts about -- you

     1:55PM 19  know, what are the facts that led you to -- if you do think

     1:56PM 20  they're similar.  You may not think they're similar.  But you

     1:56PM 21  can -- you can base -- so long as your testimony is based upon

     1:56PM 22  fact and the fact of examining Chariker-Jeter and the fact of

     1:56PM 23  examining your system, you can talk about what you concluded

     1:56PM 24  as a factual matter.  You understand?

     1:56PM 25            THE WITNESS:  Yes, sir.
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     1:56PM  1            THE COURT:  Okay.  Thank you, Ms. McGregor.

     1:56PM  2            Now, you may --

     3:59PM  3  BY MR. MCCLANAHAN:

     1:56PM  4  Q.  The Judge asked that -- the Judge asked that very well.

     1:56PM  5  So I'll ask the same question he did.  Based upon your factual

     1:56PM  6  examination of the Chariker-Jeter article and your factual

     1:56PM  7  understanding of what you were doing at the hospital, what

     1:56PM  8  conclusions did you make about whether they were similar?

     1:56PM  9  A.  They were very similar.

     1:56PM 10  Q.  Thank you.  Were you -- were you surprised by the

     1:57PM 11  effectiveness of the VAC -- KCI's VAC product when you first

     1:57PM 12  saw it used?

     1:57PM 13  A.  No.

     1:57PM 14  Q.  Why?

     1:57PM 15            MR. MACON:  Excuse me, Your Honor.  I think we may

     1:57PM 16  have a problem here.

     1:57PM 17            THE COURT:  Well, as I understand it, you first saw

     1:57PM 18  it used in 1997; is that correct?

     1:57PM 19            THE WITNESS:  Correct.

     1:57PM 20            THE COURT:  Okay.

     1:57PM 21            MR. MACON:  Thank you, Your Honor.  You cleared it

     1:58PM 22  up.

     1:58PM 23            THE COURT:  Thank you, Mr. Macon.

     1:58PM 24            And so repeat your question just so Ms. McGregor is

     1:58PM 25  clear about it.
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     2:44PM  1  BY MR. MCCLANAHAN:

     1:58PM  2  Q.  When you first started using the VAC system, KCI's VAC

     1:58PM  3  system in 1997, were you surprised by its effectiveness?

     1:58PM  4  A.  No.

     1:58PM  5  Q.  Why?

     1:58PM  6  A.  Because when it was first marketed to me by the sales rep,

     1:58PM  7  it was marketed as a drainage system, a wound drainage system

     1:58PM  8  for heavily draining wounds.  And my response at that time is,

     1:58PM  9  well, we have something that's very similar, you know.  I

     1:58PM 10  said, your machine is a suction machine.  And we're currently

     1:58PM 11  using -- and I explained to them the method that we were

     1:58PM 12  currently using.

     1:58PM 13            So knowing, in using our method, that we could close

     1:58PM 14  in wounds, then I knew that if there was another device out

     1:58PM 15  there that was a vacuum device that created a negative

     1:58PM 16  pressure or a closed system which created a negative pressure

     1:58PM 17  when you hooked it up to suction, it could probably do the

     1:58PM 18  same thing.

     1:58PM 19  Q.  Okay.  Now, I want to -- I want to talk about

     1:59PM 20  advertisements for a second and the extent to which you have

     1:59PM 21  relied upon certain BlueSky advertisements as a nurse in the

     1:59PM 22  wound care business.  Okay?

     1:59PM 23  A.  Okay.

     1:59PM 24  Q.  And Stacey, let's put up Plaintiff's Exhibit 600, please.

     1:59PM 25            Now, I want to show you -- because I've read the
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     1:59PM  1  transcript -- I tell you the way I'm going to ask this

     1:59PM  2  question.  I've read the transcript of your deposition from

     1:59PM  3  last night, so I know which of these you say you've seen and

     1:59PM  4  which of these you have not seen.  Okay?

     1:59PM  5  A.  Okay.

     1:59PM  6  Q.  So I'm just going to put up the ones that you've seen and

     1:59PM  7  ask you to just take a look at these.  And then I'm going to

     1:59PM  8  ask a question about all of them at the end.  Okay?

     1:59PM  9  A.  Okay.

     1:59PM 10  Q.  So look at Page 1.  Stacey, can you give us the whole page

     1:59PM 11  so we can just see it in context?

     2:00PM 12            You see that page.

     2:00PM 13  A.  Yes.

     2:00PM 14  Q.  That's something you remember having seen?

     2:00PM 15  A.  Yes.

     2:00PM 16  Q.  An advertisement.  Okay.  Page 2, entitled "Wooding-Scott

     2:00PM 17  Drainage/Irrigation System," that's something you remember

     2:00PM 18  seeing?

     2:00PM 19  A.  Yes.

     2:00PM 20  Q.  Page 3, Stacey.

     2:00PM 21            And specifically, I think you said last night you

     2:00PM 22  remembered this one because it's got a list price of $3,850 on

     2:00PM 23  it?

     2:00PM 24  A.  Yes.

     2:00PM 25  Q.  And so you remember having seen this one, correct?
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     2:00PM  1  A.  Correct.

     2:00PM  2  Q.  Okay.  Stacey, Page 4.

     2:00PM  3            This is basically entitled "2003 Price List" for

     2:00PM  4  BlueSky.  You recall having seen that?

     2:00PM  5  A.  Yes.

     2:00PM  6  Q.  Page 5.  You remember seeing that?

     2:00PM  7  A.  Yes, I'm pretty sure I have.

     2:00PM  8  Q.  Page 6, recall seeing that?

     2:00PM  9  A.  More than likely, if it was included in the packet that

     2:00PM 10  was sent, then I probably saw it.

     2:00PM 11  Q.  Page 7?

     2:00PM 12  A.  Yes.

     2:00PM 13  Q.  Now, when you say a package you were sent, had you

     2:01PM 14  requested BlueSky to send you some information?

     2:01PM 15  A.  I did.

     2:01PM 16  Q.  Where did you -- where did you see something about BlueSky

     2:01PM 17  that alerted you to ask for something?

     2:01PM 18  A.  At a conference.  We had our Wound Ostomy Continence

     2:01PM 19  Conference in Las Vegas in 2003, and they were one of the

     2:01PM 20  vendors that was demonstrating their product.  So I was

     2:01PM 21  interested in, you know -- got to talking with the guys, and

     2:01PM 22  said, you know, could you send me any additional information

     2:01PM 23  that you might have on your products?

     2:01PM 24  Q.  And at that time, in 2003, then you would have been using

     2:01PM 25  both the KCI VAC product and the Medical Center of Louisiana
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     2:01PM  1  product?

     2:01PM  2  A.  Yes.

     2:01PM  3  Q.  So now you're asking BlueSky to send you some -- send you

     2:01PM  4  your stuff so I can take a look at it?

     2:01PM  5  A.  Correct.

     2:01PM  6  Q.  Okay.  Page 8, Stacey.  I think it's just the back of

     2:01PM  7  something.  It's an email address.

     2:01PM  8  A.  Yes.

     2:01PM  9  Q.  You remember seeing this, you think?

     2:01PM 10  A.  If it was in the packet, yes.

     2:01PM 11  Q.  Okay.  Then the next one you said last night you

     2:01PM 12  remembered -- Page 11, Stacey.

     2:02PM 13            "Wooding-Scott Drainage/Irrigation Kit," that looks

     2:02PM 14  familiar?

     2:02PM 15  A.  I think that's the same as one of the other pictures, yes.

     2:02PM 16  Q.  Okay.  12, maybe another duplicate?

     2:02PM 17  A.  It's a duplicate, yes.

     2:02PM 18  Q.  Okay.  15, Stacey.

     2:02PM 19            Another Versatile 1 BlueSky advertisement?

     2:02PM 20  A.  Yes.

     2:02PM 21  Q.  16?  This may be a duplicate, too.  I'm going by what you

     2:02PM 22  said you recognized.

     2:02PM 23  A.  I think that's a duplicate.

     2:02PM 24  Q.  Okay.  And then that may be it.  Oh, one more.  No.  Let

     2:02PM 25  me see.  That's it.  Thank you, Stacey.
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     2:02PM  1            So here's my question to you, ma'am.  So you were a

     2:02PM  2  user of the VAC, you -- of the KCI VAC.  You were a user of

     2:02PM  3  the Medical Center of Louisiana product.  You requested

     2:02PM  4  BlueSky send you this information.  They sent it to you?

     2:02PM  5  A.  Correct.

     2:02PM  6  Q.  You looked at these various things.  And here's my

     2:02PM  7  question.  Did you decide, on the strength of these

     2:02PM  8  advertisements, whoa, I'm going to quit using what I've been

     2:03PM  9  using and start using the Versatile 1 from BlueSky?

     2:03PM 10  A.  No, not necessarily.

     2:03PM 11  Q.  Well, I mean, you've never actually used the Versatile 1,

     2:03PM 12  have you?

     2:03PM 13  A.  No.  But all the components were the components that I

     2:03PM 14  used.

     2:03PM 15  Q.  Okay.  And I guess the question I really want to get to is

     2:03PM 16  this:  As a -- you've told us that -- of your experience as a

     2:03PM 17  -- as a wound ostomy nurse -- did I say the right phrase?

     2:03PM 18  A.  Yes.

     2:03PM 19  Q.  You told us of your experience of that.  And one of our

     2:03PM 20  witnesses before, Dr. Hopf, has said that you would be among

     2:03PM 21  the people that she defines as -- we call it -- the jury calls

     2:03PM 22  it one skilled in the art of wound healing, because you're a

     2:03PM 23  nurse or a doctor who does that.  Okay?

     2:03PM 24  A.  Yes.

     2:03PM 25  Q.  And you, yourself, as being one skilled in the art of
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     2:03PM  1  wound healing, do you make decisions about what you're going

     2:03PM  2  to buy and use on your patients based on the strength of an

     2:03PM  3  advertisement that you see?

     2:03PM  4  A.  No.

     2:03PM  5  Q.  What do you rely upon in your own head before you say,

     2:03PM  6  okay, I'm going to change from what I'm going, to somebody

     2:04PM  7  else's way of doing it?

     2:04PM  8  A.  Well, I think you're going to look at many factors.

     2:04PM  9  You're going to look at the cost.

     2:04PM 10  Q.  Okay.

     2:04PM 11  A.  You're going to look at, is it something that I can use on

     2:04PM 12  a patient?  Is it safe?  Are the components of the product

     2:04PM 13  safe?  You know, do I think that it can achieve the same

     2:04PM 14  results that I want to achieve with something else?  Or it

     2:04PM 15  could be a new product that I had never used before, but

     2:04PM 16  still, can it achieve something that I want to achieve on the

     2:04PM 17  patient and heal the patient in a certain manner?

     2:04PM 18  Q.  Do you talk to your colleagues?

     2:04PM 19  A.  Oh, I would talk to my colleagues, yes.

     2:04PM 20  Q.  So if somebody else is using it, you talk to her or him

     2:04PM 21  and find out what --

     2:04PM 22  A.  Right.  To find out what their experience with this

     2:04PM 23  particular product is.

     2:04PM 24  Q.  And we've had -- various doctors have told us that

     2:04PM 25  sometimes they're very reluctant to take on new therapies and
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     2:04PM  1  change their way of doing things because they want to be sure

     2:04PM  2  they're not hurting their patient with some new-fangled idea.

     2:04PM  3  Do you nurses do it the same way?

     2:04PM  4  A.  Yes.

     2:05PM  5  Q.  And so just for the bottom line, if it has been suggested

     2:05PM  6  by somebody who's not a doctor or a nurse, that you all make

     2:05PM  7  buying decisions based upon an advertisement, would you agree

     2:05PM  8  or disagree with that?

     2:05PM  9  A.  I would disagree.

     2:05PM 10  Q.  So just to maybe summarize a few points then, the things

     2:05PM 11  that are in the Medical Center of Louisiana system that you

     2:05PM 12  have described that you all used on your own -- okay?

     2:05PM 13  A.  Okay.

     2:05PM 14  Q.  -- that system -- that system included a -- let me -- look

     2:06PM 15  behind you and hand me that Aquaphor on top of that, right

     2:06PM 16  there.  Your Medical Center of Louisiana system included a

     2:06PM 17  non-adhering dressing?

     2:06PM 18  A.  Yes.

     2:06PM 19  Q.  I think you say you used Adaptic, was the one that you

     2:06PM 20  used?

     2:06PM 21  A.  Yes.

     2:06PM 22  Q.  And the jury has heard that there's another manufacturer

     2:06PM 23  called Smith & Nephew that makes one called Aquaphor.  You're

     2:06PM 24  familiar with that product?

     2:06PM 25  A.  Yes.
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     2:06PM  1  Q.  And I guess all I'm saying is that your system used this

     2:06PM  2  in it, didn't it?  Adaptic?

     2:06PM  3  A.  Adaptic, yes.

     2:06PM  4  Q.  Okay.  And your system used -- your system did not use the

     2:06PM  5  black foam that the VAC system used, which has been marked

     2:06PM  6  Defendant 428.  Your system at Medical Center of Louisiana did

     2:07PM  7  not use that, did it?

     2:07PM  8  A.  Well, if we had some leftover foam, sometimes we would use

     2:07PM  9  it, or if we had some packaging.  Rather than not use it, we

     2:07PM 10  would use it.

     2:07PM 11  Q.  Okay.  So basically then the clinician would go to the

     2:07PM 12  cabinet and pull out whatever you had on stock, and you might

     2:07PM 13  use that?

     2:07PM 14  A.  Right.  I mean, and it was new.  So we said, well, let's

     2:07PM 15  try this and see how it works.

     2:07PM 16  Q.  Okay.  So sometimes you might use the black foam, if you

     2:07PM 17  have some stockpiled.  And other times you might use the

     2:07PM 18  Adaptic?

     2:07PM 19  A.  Yes.

     2:07PM 20  Q.  Okay.  Got it.

     2:07PM 21  A.  Or sometimes we would use the Adaptic under the black

     2:07PM 22  foam.

     2:07PM 23  Q.  Okay.  Thank you.  And the occlusive, clear cover that

     2:07PM 24  made the seal on the outside, whether it's Opsite or Tegaderm

     2:07PM 25  or those other kinds of occlusive membranes, you all used that
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     2:07PM  1  as part of your Medical Center of Louisiana system, didn't

     2:07PM  2  you?

     2:07PM  3  A.  Yes.

     2:08PM  4  Q.  And from your personal observation using the Medical

     2:08PM  5  Center of Louisiana system, you observed with your own eyes

     2:08PM  6  the healing of wounds occurring with that system?

     2:08PM  7  A.  Correct.

     2:08PM  8  Q.  Now, BlueSky has agreed to pay your expenses in coming to

     2:08PM  9  San Antonio to testify, haven't they?

     2:08PM 10  A.  Correct.

     2:08PM 11  Q.  Has BlueSky made any other arrangement to pay an hourly

     2:08PM 12  rate or any kind of a fee for your testimony?

     2:08PM 13  A.  No.

     2:08PM 14  Q.  You're here because you were asked to come, and you wanted

     2:08PM 15  to?

     2:08PM 16  A.  Correct.

     2:08PM 17            MR. MCCLANAHAN:  Thank you very much, Your Honor.  I

     2:08PM 18  pass the witness.

     2:08PM 19            THE COURT:  Thank you so much, Mr. McClanahan.

     2:08PM 20            Mr. Lukin.

     2:08PM 21                         CROSS-EXAMINATION

     2:08PM 22  BY MR. LUKIN:

     2:08PM 23  Q.  Good afternoon, Ms. McGregor.

     2:09PM 24  A.  Good afternoon.

     2:09PM 25  Q.  You and I have met briefly before; is that correct?
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     2:09PM  1  A.  Last night.

     2:09PM  2  Q.  First time we met was last night, when we were sitting in

     2:09PM  3  a room with a bunch of lawyers from BlueSky and KCI in a

     2:09PM  4  deposition, and I asked you some questions?

     2:09PM  5  A.  Correct.

     2:09PM  6  Q.  And we never met before that?

     2:09PM  7  A.  No.

     2:09PM  8  Q.  And since then our conversations have been limited to hi

     2:09PM  9  and hello in the halls; is that right?

     2:09PM 10  A.  Absolutely.

     2:09PM 11  Q.  Which means I may ask you some questions that lawyers are

     2:09PM 12  never supposed to do because they don't know the answers.  I'm

     2:09PM 13  going to -- but I'm going to ask them anyway.

     2:09PM 14  A.  Okay.

     2:09PM 15  Q.  In connection with your MCL system -- let me back up and

     2:09PM 16  ask this question, I'm sorry.  When were you first aware of

     2:09PM 17  the KCI VAC system?  Was that 1997?

     2:09PM 18  A.  Yes.

     2:09PM 19  Q.  So -- and is that when they came to the hospital to market

     2:09PM 20  the system or you saw the system in the hospital?

     2:09PM 21  A.  Yes.

     2:09PM 22  Q.  And the MCL system that we've been talking about is a

     2:09PM 23  system that you utilized and had developed before you saw or

     2:09PM 24  knew about the VAC system; is that correct?

     2:09PM 25  A.  Yes.
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     2:09PM  1  Q.  So in developing the MCL system at the hospital, you

     2:10PM  2  developed it without reference to anything that KCI -- from

     2:10PM  3  KCI -- without seeing anything from KCI; is that correct?

     2:10PM  4  A.  Correct.

     2:10PM  5  Q.  Now, in connection with the MCL system, you indicated that

     2:10PM  6  you used Adaptic, an Adaptic material at the surface of the

     2:10PM  7  wound; is that correct?

     2:10PM  8  A.  Correct.

     2:10PM  9            MR. LUKIN:  May I approach, Your Honor?

     2:10PM 10            THE COURT:  You may.

     2:10PM 11  BY MR. LUKIN:

     2:10PM 12  Q.  Ms. McGregor, I handed you a small package, and I'd like

     2:10PM 13  to ask you, is that a package of Adaptic?

     2:10PM 14  A.  Yes, it is.

     2:10PM 15            MR. LUKIN:  And, Your Honor, just for the record, I

     2:10PM 16  believe Adaptic has been identified in various sizes as Joint

     2:10PM 17  Exhibits A through C.  And I believe this one is -- matches

     2:10PM 18  either A or B.

     2:10PM 19            THE COURT:  Thank you very much, Mr. Lukin.

     2:10PM 20  BY MR. LUKIN:

     2:10PM 21  Q.  Can I ask you to open that --

     2:10PM 22  A.  Sure.

     2:10PM 23  Q.  -- I've torn the side of it to make it easy to open, but

     2:10PM 24  -- somewhere up there.  And if I could get you to pull it out.

     2:11PM 25  A.  Take it out?
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     2:11PM  1  Q.  Yes, ma'am.  Now, is that -- do you know if Adaptic is a

     2:11PM  2  cotton material?

     2:11PM  3  A.  I think it is.  I'm not sure.  I'll try to read the

     2:11PM  4  package.

     2:11PM  5  Q.  Could you take a look at the package and see what it says?

     2:11PM  6  A.  Let me see.  I don't think it says on here.  It just

     2:11PM  7  says --

     2:11PM  8            THE COURT:  Excuse me.  If you'll --

     2:11PM  9            THE WITNESS:  I'm sorry, sir.  It just says, a

     2:11PM 10  non-adherent dressing.  I don't think it says on here what

     2:11PM 11  it's made of.

     2:11PM 12  BY MR. LUKIN:

     2:11PM 13  Q.  If there was other testimony in the case that it was not a

     2:11PM 14  cotton material, then you wouldn't disagree with that?

     2:11PM 15  A.  No.

     2:11PM 16  Q.  And you're familiar with Aquaphor?

     2:11PM 17  A.  Yes.

     2:11PM 18  Q.  And is that -- is Aquaphor material similar to this, in

     2:11PM 19  that it is a meshed material?

     2:12PM 20  A.  Yes.

     2:12PM 21  Q.  And is it impregnated?

     2:12PM 22  A.  That I know of, it is.  We didn't really use Aquaphor.  It

     2:12PM 23  wasn't on our formulary.

     2:12PM 24  Q.  But the Adaptic is an impregnated material?

     2:12PM 25  A.  Yes.
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     2:12PM  1  Q.  What is a formulary, by the way?  People have talked about

     2:12PM  2  that.  What is that?

     2:12PM  3  A.  You could have a drug formulary, where you just have all

     2:12PM  4  the medications that the hospital is authorized to use on its

     2:12PM  5  formulary.

     2:12PM  6  Q.  It's a list of the materials the hospital has?

     2:12PM  7  A.  It's a list of drugs that the hospital has, and there are

     2:12PM  8  different classifications of drugs.  And there might be ten

     2:12PM  9  drugs in one classification, but the hospital has chosen only

     2:12PM 10  to use three of them.  So you know that your hospital

     2:12PM 11  formulary has X, Y, Z, and this is what you use.

     2:12PM 12  Q.  In connection with your MCL system, you testified that you

     2:12PM 13  use wall suction; is that correct?

     2:12PM 14  A.  Correct.

     2:12PM 15  Q.  And I believe you may have testified that you used

     2:12PM 16  primarily continuous suction; is that right?

     2:12PM 17  A.  Yes.

     2:12PM 18  Q.  And did you on occasion, and before you were aware of the

     2:13PM 19  KCI system, use intermittent suction with your MCL system?

     2:13PM 20  A.  We may have occasionally if the doctor said, well, you

     2:13PM 21  know, just try intermittent suction.

     2:13PM 22  Q.  I want to turn to -- well, first of all, before I turn to

     2:13PM 23  another subject.  With respect to the MCL system that you used

     2:13PM 24  before you were aware of the VAC system, I believe you

     2:13PM 25  indicated you used it on patients who had fistulas and heavily

                                                                            4628

                                       McGregor - Cross

     2:13PM  1  draining wounds; is that correct?

     2:13PM  2  A.  Correct.

     2:13PM  3  Q.  The patients who had fistulas -- excuse me.  The patients

     2:13PM  4  who had heavily draining wounds did not all have fistulas, did

     2:13PM  5  they?

     2:13PM  6  A.  No.

     2:13PM  7  Q.  I'm sorry.  Your microphone --

     2:13PM  8  A.  No.

     2:13PM  9  Q.  Okay.

     2:13PM 10  A.  Is it on?

     2:13PM 11  Q.  I think the mike just went off.

     2:13PM 12  A.  Oh, I might have pushed it.  I'm sorry.

     2:13PM 13            THE COURT:  Okay.  There you go.

     2:13PM 14  BY MR. LUKIN:

     2:13PM 15  Q.  Let me ask you that question again.  The patients that you

     2:13PM 16  treated with heavily draining wounds were not all fistula

     2:13PM 17  patients, were they?

     2:13PM 18  A.  No, they weren't.

     2:13PM 19  Q.  And in connection with your use of the MCL system, before

     2:13PM 20  you were aware of the VAC system, did the patients that you

     2:14PM 21  treated without fistulas, using the MCL system, show wound

     2:14PM 22  healing?

     2:14PM 23  A.  Yes.

     2:14PM 24  Q.  And what types of indications of wound healing did you see

     2:14PM 25  in those patients?
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     2:14PM  1  A.  Well, you would see decreased drainage.  You would see the

     2:14PM  2  presence or the development of granulation tissues, nice red,

     2:14PM  3  pink buds in the wound bed.  You might see some development of

     2:14PM  4  new blood vessels, which is called angiogenesis.  Then you

     2:14PM  5  would also see -- the wound would be filling in from the side.

     2:14PM  6  So you'd see some epithelialization occurring at the edges

     2:14PM  7  where the wound is filling over the wound surface.

     2:14PM  8  Q.  And in connection with those --

     2:14PM  9  A.  The new tissue.

     2:14PM 10  Q.  I'm sorry.  In connection with those patients, did you

     2:14PM 11  always apply the MCL system until the wound was completely

     2:14PM 12  closed?

     2:14PM 13  A.  Not necessarily, no.

     2:14PM 14  Q.  And so sometimes was there a decision made that the wound

     2:14PM 15  had arrived at a particular point in the healing process that

     2:15PM 16  you were satisfied that you could take off the MCL system and

     2:15PM 17  move to some other type of therapy?

     2:15PM 18  A.  Correct.  If they felt that the -- if the wound was large

     2:15PM 19  and it was a fistula in the inside, the patient could not go

     2:15PM 20  home to manage that by himself.  So it prolonged the patient's

     2:15PM 21  stay in the hospital.

     2:15PM 22            So once the wound shrank down to the point that we

     2:15PM 23  could put a manageable size pouch, a pouch that was out on the

     2:15PM 24  market for the patient, one that you didn't have to make, then

     2:15PM 25  -- and other factors were stable with the patient, the patient
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     2:15PM  1  could go home with just a simple ostomy pouch.  It was

     2:15PM  2  manageable for him or her.

     2:15PM  3  Q.  I want to turn now to another subject briefly.  And that

     2:15PM  4  is this notion of wound ostomy and continence nurses, because

     2:15PM  5  we've heard a lot about that, but I'm not sure we've really

     2:15PM  6  heard much detail.  First of all, I believe you testified that

     2:15PM  7  in 1979 you went to Stanford for special training; is that

     2:15PM  8  correct?

     2:15PM  9  A.  Correct.

     2:15PM 10  Q.  And that was training in wound ostomy and continence; is

     2:16PM 11  that correct?

     2:16PM 12  A.  At the time it was just labeled as enterostomal therapy

     2:16PM 13  because ET nurses were kind of, you know, labeled as ET

     2:16PM 14  nurses.  Our main business was in managing ostomy patients,

     2:16PM 15  managing fistulas and wounds, mainly the wounds associated

     2:16PM 16  with ostomies and fistulas.

     2:16PM 17  Q.  So --

     2:16PM 18  A.  And as the practice expanded, it became -- and wound care

     2:16PM 19  at that point in time was starting to grow.  More products

     2:16PM 20  were becoming available on the market -- we were the logical

     2:16PM 21  people to get involved in doing wound care because of our

     2:16PM 22  experience that we had with ostomies and wounds.

     2:16PM 23  Q.  So is it -- I know there's a society called the Wound

     2:16PM 24  Ostomy and Continent Nurses -- Continence Nurses Society.  Are

     2:16PM 25  you a member of that?
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     2:16PM  1  A.  Yes.

     2:16PM  2  Q.  And is that an organization that grew out of an earlier

     2:16PM  3  organization -- and I'm sure I'm going to pronounce wrong --

     2:16PM  4  enterostomal nurses?

     2:16PM  5  A.  Yes.

     2:16PM  6  Q.  And is it correct that one of the problems that patients

     2:17PM  7  with ostomies have is not only the ostomy itself, but the

     2:17PM  8  wound related to the ostomy?

     2:17PM  9  A.  At times, yes.

     2:17PM 10  Q.  So that there are fistulas and ostomies.  And then

     2:17PM 11  associated with those, there are sometimes wounds associated

     2:17PM 12  with them?

     2:17PM 13  A.  Correct.

     2:17PM 14  Q.  In connection with your membership in the Wound Ostomy and

     2:17PM 15  Continence Nurses Society, do you attend national meetings

     2:17PM 16  that that organization has?

     2:17PM 17  A.  Correct.  We have yearly meetings.

     2:17PM 18  Q.  And do companies that market products in the wound care

     2:17PM 19  business come and make presentations and try to talk to the

     2:17PM 20  people attending these meetings to market their products?

     2:17PM 21  A.  Yes.

     2:17PM 22  Q.  Does KCI do that?

     2:17PM 23  A.  Yes.

     2:17PM 24  Q.  At the time you were -- you first became aware of the VAC

     2:18PM 25  in 1997, did KCI -- did the hospital you were working at have
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     2:18PM  1  KCI beds in it?

     2:18PM  2  A.  I believe it did.

     2:18PM  3  Q.  Let me talk a minute about the hospital.

     2:18PM  4  A.  We used two.  We used KCI and Hill-Rom, but I'm not -- I

     2:18PM  5  think KCI was in at that time.

     2:18PM  6  Q.  Okay.  The hospital that you worked at, the Medical Center

     2:18PM  7  of Louisiana, actually was -- comprised more than one

     2:18PM  8  hospital, didn't it?

     2:18PM  9  A.  Yes.  We had two campuses.

     2:18PM 10  Q.  And how many beds were in the facilities combined, if you

     2:18PM 11  know, approximately?

     2:18PM 12  A.  I would say the Charity campus had maybe 300, 325.  The

     2:18PM 13  university campus may have had 200, a little under 200.

     2:18PM 14  Q.  So between them, 500 beds, a fairly substantial --

     2:18PM 15  A.  Approximately, yes.

     2:18PM 16  Q.  A fairly substantial sized facility?

     2:18PM 17  A.  Correct.

     2:18PM 18  Q.  And in connection with your work at the hospital, there

     2:18PM 19  were times when you had responsibilities more than just being

     2:18PM 20  the nurse; is that right?  Let me ask a better question

     2:19PM 21  because I've thrown you for a loop, and I apologize.

     2:19PM 22            Was there a time when you headed a Multidisciplinary

     2:19PM 23  Wound Care Committee?

     2:19PM 24  A.  Yes.

     2:19PM 25  Q.  What was the purpose of the Multidisciplinary Wound Care
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     2:19PM  1  Committee?

     2:19PM  2  A.  We -- education was one.  That's what -- our primary

     2:19PM  3  purpose was educating staff on new products that will be used

     2:19PM  4  in the hospital --

     2:19PM  5  Q.  I'm sorry.

     2:19PM  6  A.  -- in research and managing pressure ulcers and doing a

     2:19PM  7  yearly pressure ulcer prevalent study.

     2:19PM  8  Q.  Do you remember approximately what time period you were

     2:19PM  9  chair of the Multidisciplinary Wound Care Committee at the MCL

     2:19PM 10  facilities?

     2:19PM 11  A.  I don't know when I started.  I know another girl, Jill --

     2:19PM 12  when Jill left.  But I don't remember when Jill left.  When

     2:19PM 13  Jill left, I took over the committee.

     2:19PM 14  Q.  Do you recall being chair of that committee in the

     2:19PM 15  1997/1998 time period?

     2:20PM 16  A.  I probably was, yes.

     2:20PM 17  Q.  And as chair of that committee, were there other nurses

     2:20PM 18  and doctors and hospital professionals on that committee?

     2:20PM 19  A.  Yes.

     2:20PM 20  Q.  But despite the fact that there were doctors on that

     2:20PM 21  committee, you as a nurse were the chair of that committee; is

     2:20PM 22  that right?

     2:20PM 23  A.  Correct.

     2:20PM 24  Q.  And did the committee have responsibility to recommend to

     2:20PM 25  the hospital -- to the hospital product standardization
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     2:20PM  1  committee what wound care products it wanted to put into the

     2:20PM  2  hospital's formulary?

     2:20PM  3  A.  Yes.  If we -- if we felt that there was a product that we

     2:20PM  4  wanted to use or try, we would have to go to another committee

     2:20PM  5  in order to do that.  We were not the deciding committee.

     2:20PM  6  Q.  But you were making recommendations?

     2:20PM  7  A.  Yes.

     2:20PM  8  Q.  At the time you were making recommendations or looking at

     2:20PM  9  the VAC device when it first came out, did you review the VAC

     2:20PM 10  device in connection with the Multidisciplinary Wound Care

     2:20PM 11  Committee that you were chairing?

     2:20PM 12  A.  We probably did, yes.

     2:21PM 13  Q.  Did -- in the 1997 time period when the KCI VAC device

     2:21PM 14  came out, did KCI have representatives that called on the

     2:21PM 15  hospital?

     2:21PM 16  A.  Yes.

     2:21PM 17  Q.  And did the KCI representatives try to convince the

     2:21PM 18  hospital to use the VAC device?

     2:21PM 19  A.  Yes.

     2:21PM 20  Q.  So the decision that the hospital made with respect to the

     2:21PM 21  VAC device in the 1997 time period was made in conjunction

     2:21PM 22  with and perhaps despite the promotion of the KCI

     2:21PM 23  representatives at the hospital; is that right?

     2:21PM 24  A.  Could you rephrase that for me, please?

     2:21PM 25  Q.  I'm sorry.  At the time the hospital -- you and the
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     2:21PM  1  hospital made its recommendations with respect to use of the

     2:21PM  2  VAC device, which you have testified about before, the

     2:21PM  3  hospital was receiving information from KCI representatives

     2:21PM  4  about the device?

     2:22PM  5  A.  I would think so.

     2:22PM  6            MR. LUKIN:  Those are all the questions I have, Your

     2:22PM  7  Honor.  Pass the witness.

     2:22PM  8            THE COURT:  Thank you very much.  Why don't we

     2:22PM  9  take -- unless you think you have about three minutes.

     2:22PM 10            MR. MACON:  I think we can beat that.  I think we

     2:22PM 11  can let Ms. McGregor go back to New Orleans.

     2:22PM 12            THE COURT:  Okay.

     2:22PM 13            MR. MACON:  Ms. McGregor, my name is Larry Macon.

     2:22PM 14            THE WITNESS:  You don't want me here any more?

     2:22PM 15            MR. MACON:  I'm glad to meet you, Ms. McGregor.  I

     2:22PM 16  don't have any questions for you.  Have a nice trip back.

     2:22PM 17            THE WITNESS:  Thank you.

     2:22PM 18            THE COURT:  Thank you very much.  Ladies and

     2:22PM 19  gentlemen -- Ms. McGregor, you do have a nice trip back.

     2:22PM 20            THE WITNESS:  Thanks.

     2:22PM 21            THE COURT:  And we hope things go well in New

     2:22PM 22  Orleans.

     2:22PM 23            THE WITNESS:  They're progressing.

     2:22PM 24            MR. MACON:  Hope it dries out.

     2:22PM 25            THE COURT:  That's good.
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     2:22PM  1            Ladies and gentlemen, thank you so much for your

     2:22PM  2  careful attention to Ms. McGregor's testimony.  We'll take a

     2:22PM  3  15-minute break and come back at 20 till -- 20 till 3:00.

     2:22PM  4  Let's all rise for the jury.  And if you would, Mr. Ramirez.

     2:22PM  5       (Jury leaves courtroom)

     2:23PM  6            THE COURT:  Okay.  Let me see the lawyers just a

     2:23PM  7  second.  We're in recess.

     2:23PM  8       (Discussion off the record)

     2:25PM  9            THE COURT:  Okay.  We're outside the presence of the

     2:25PM 10  jury.  And to make a record, Mr. McClanahan, you and Mr. Lukin

     2:25PM 11  absolutely -- given leave as well, you want to ask Ms.

     2:25PM 12  McGregor some questions.

     2:25PM 13            MR. MCCLANAHAN:  Thank you, Your Honor.

     2:25PM 14                            EXAMINATION

     2:25PM 15  BY MR. MCCLANAHAN:

     2:25PM 16  Q.  Ms. McGregor, approximately what year was it that you

     2:25PM 17  first started using the Medical Center of Louisiana system

     2:25PM 18  that you've described for us today?

     2:25PM 19  A.  It would have to be in the '80s.  I would say in the later

     2:25PM 20  '80s.

     2:25PM 21  Q.  Okay.  And have you used basically the same system that

     2:25PM 22  you've described for us, from the '80s when you began it,

     2:25PM 23  all the way until the present?

     2:25PM 24  A.  Correct.

     2:25PM 25  Q.  And did you -- did you read about that system in some of
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     2:25PM  1  the training materials that you received when you were at

     2:26PM  2  Stanford?

     2:26PM  3  A.  Yes.

     2:26PM  4  Q.  Just tell the Court briefly the nature of how it was

     2:26PM  5  taught in those teaching materials.

     2:26PM  6  A.  We looked at different ways and different materials to use

     2:26PM  7  in pouching systems in order to contain drainage.  And then we

     2:26PM  8  discussed how, in order to manage some types of patients with

     2:26PM  9  certain types of draining wounds, you could either hook it to

     2:26PM 10  a straight drainage system by gravity, or at times it became

     2:26PM 11  necessary to connect it to a suction.

     2:26PM 12  Q.  And as I understand it, the system that you have described

     2:26PM 13  here as the Medical Center of Louisiana system, was -- KCI

     2:26PM 14  filed a lawsuit against your hospital, or the state or whoever

     2:26PM 15  it is that runs your hospital, alleging patent infringement of

     2:26PM 16  its patents because of the MCL system, correct?

     2:26PM 17  A.  Correct.

     2:26PM 18  Q.  And we haven't talked about that lawsuit because of the

     2:26PM 19  motion in limine that we have in that case.  But generally

     2:27PM 20  speaking, did the system that you were sued over by KCI, was

     2:27PM 21  that the same system that you described here as the Medical

     2:27PM 22  Center of Louisiana system?

     2:27PM 23  A.  Yes.

     2:27PM 24  Q.  If KCI is contending to the Court that they had no idea

     2:27PM 25  that this system existed before this lawsuit in San Antonio
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     2:27PM  1  began, would that be true or false?

     2:27PM  2  A.  It would be false.

     2:27PM  3            MR. MCCLANAHAN:  Thank you, Your Honor.  We would

     2:27PM  4  offer this testimony.

     2:27PM  5            THE COURT:  Thank you very much.

     2:27PM  6            And Mr. Lukin -- Ms. McGregor --

     2:27PM  7            MR. LUKIN:  Hang on a minute.  I have to get in my

     2:27PM  8  wax here.

     2:27PM  9                            EXAMINATION

            10  BY MR. LUKIN:

     2:27PM 11  Q.  Just so the record is clear, the system that you were

     2:27PM 12  using in the '80s that we've described before in the

     2:27PM 13  testimony, just so it's all in one place in this proffer,

     2:27PM 14  included Adaptic laid over the surface of the wounds; is that

     2:27PM 15  correct?

     2:27PM 16  A.  We may not have used Adaptic in all situations.

     2:27PM 17  Q.  But sometimes it happened?

     2:27PM 18  A.  Sometimes.

     2:27PM 19  Q.  And then on top of the Adaptic some type of wet or dry

     2:27PM 20  gauze to stuff the wound; is that correct?

     2:27PM 21  A.  Correct.

     2:27PM 22  Q.  Followed by a drain?

     2:27PM 23  A.  Correct.

     2:27PM 24  Q.  Is that correct?  Followed by an occlusive dressing; is

     2:28PM 25  that correct?
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     2:28PM  1  A.  Yes.

     2:28PM  2  Q.  And one of the occlusive dressings that you used before

     2:28PM  3  1990 was Ioban; is that correct?

     2:28PM  4  A.  I think we also used either Tegaderm or the other Opsite,

     2:28PM  5  the Opsite.

     2:28PM  6  Q.  And Ioban?

     2:28PM  7  A.  We may have used that once.

     2:28PM  8  Q.  And before 1990, you used this system on patients that had

     2:28PM  9  both fistulas and patients that did not have fistulas; is that

     2:28PM 10  correct?

     2:28PM 11  A.  Yes.

     2:28PM 12  Q.  And on the patients that had both fistulas and non-fistula

     2:28PM 13  patients you observed wound healing, including granulation and

     2:28PM 14  wound closure; is that correct?

     2:28PM 15  A.  Granulation.  I don't think we ever took a wound to wound

     2:28PM 16  closure.

     2:28PM 17  Q.  Okay.  So before --

     2:28PM 18  A.  But stabilization.

     2:28PM 19  Q.  So before 1990 you used this system on non-fistula

     2:28PM 20  patients, used it until there was wound healing, and then at

     2:28PM 21  some point in time, when the doctor or a nurse saw that the

     2:28PM 22  wound had reached an appropriate stage of healing for other

     2:28PM 23  therapies, you removed the system and then treated it with

     2:29PM 24  other therapies?

     2:29PM 25  A.  Correct.
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     2:29PM  1            MR. LUKIN:  That's the end of my proffer, Your

     2:29PM  2  Honor.

     2:29PM  3            THE COURT:  Thank you very much.

     2:29PM  4            Okay.  Go have a nice --

     2:29PM  5            THE WITNESS:  Oh --

     2:29PM  6            THE COURT:  -- a nice week.

     2:29PM  7            MR. MCCLANAHAN:  Your Honor, may she be excused from

     2:29PM  8  the Rule?  She may stay here and watch a little while.

     2:29PM  9            THE COURT:  Sure.  That'll be fine, Ms. McGregor.

     2:29PM 10            MR. MCCLANAHAN:  You can stay in the courtroom if

     2:29PM 11  you want to.

     2:29PM 12            MR. MACON:  There are -- there is -- Mr. -- there's

     2:29PM 13  at least one issue on this next witness.  The next witness is

     2:29PM 14  a -- is someone who was involved with the Cleveland Clinic.

     2:29PM 15  That Cleveland Clinic has been specifically limined out.

     2:29PM 16            MR. MCCLANAHAN:  I'm not talking about it.

     2:29PM 17            MR. MACON:  Okay.  Then secondly, is this witness

     2:29PM 18  going to come up with any prior art?

     2:29PM 19            MR. MCCLANAHAN:  No.

     2:29PM 20            MR. MACON:  Okay.  Then only that one issue.

     2:29PM 21            THE COURT:  Okay.  Thank you very much.

     2:29PM 22       (Recess)

     2:40PM 23       (Open court, jury present)

     2:44PM 24            THE COURT:  Thank you, ladies and gentlemen.  Please

     2:44PM 25  be seated.
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     2:44PM  1            Yes, sir.  Your next witness?

     2:44PM  2            MR. MCCLANAHAN:  Sue Girolami, Your Honor.

     2:44PM  3            THE COURT:  Yes.  Ms. Girolami, if you'll come

     2:44PM  4  forward.  There you are.  And if you'll come right here and

     2:44PM  5  stand next to this distinguished gentleman.  And if you'll

     2:45PM  6  look at me and I'll swear you in.  If you'll raise your right

     2:45PM  7  hand.  There you go.

     2:45PM  8       (The oath was administered)

     2:45PM  9            THE COURT:  Great.  Please be seated right there.

     2:45PM 10  Now, can I tell you that it's very important, of course, for

     2:45PM 11  the jury to hear everything you have to say.  And some

     2:45PM 12  witnesses kind of wander away from the microphone.  And then

     2:45PM 13  we can't hear what they're saying.  So if you'll speak right

     2:45PM 14  into that microphone.  I know sometimes you want to look at

     2:45PM 15  the jury to talk to them.  And if you do, you'll move your

     2:45PM 16  face away from the microphone.  So you can move the

     2:45PM 17  microphone.  But just be sure you speak in a loud, clear voice

     2:45PM 18  into the microphone.  I may tell you, you need to be louder.

     2:45PM 19  Don't let that distract you.  Just move closer to the

     2:45PM 20  microphone and speak loud -- even more loudly.  Will you do

     2:46PM 21  that for me?

     2:46PM 22            THE WITNESS:  Great.  Thank you.

     2:46PM 23            THE COURT:  Thank you very much.

     2:46PM 24            Okay.  Yes, sir.

     2:46PM 25         SUE GIROLAMI, DEFENDANT BLUESKY'S WITNESS, SWORN
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     2:46PM  1                        DIRECT EXAMINATION

     2:46PM  2  BY MR. MCCLANAHAN:

     2:46PM  3  Q.  Sue, would you please introduce yourself to the ladies and

     2:46PM  4  gentlemen of the jury?

     2:46PM  5  A.  Hello.  My name is Sue Girolami.

     2:46PM  6  Q.  And where do you live?

     2:46PM  7  A.  I live in Mainville.  It's an area near Cincinnati, Ohio.

     2:46PM  8  Q.  Are you a nurse?

     2:46PM  9  A.  Yes, I am.

     2:46PM 10  Q.  Are you a wound care nurse?

     2:46PM 11  A.  Yes.

     2:46PM 12  Q.  Okay.  And we're going to talk about your background in

     2:46PM 13  just a second.  Who are you employed by now?

     2:46PM 14  A.  I'm employed by Therapy Support.

     2:46PM 15  Q.  And what does Therapy Support have to do with BlueSky?

     2:46PM 16  A.  We distribute one of their products through our

     2:46PM 17  distributorship.

     2:46PM 18  Q.  The jury has heard that BlueSky does business through

     2:46PM 19  distributors before.  And so your employer, Therapy Support,

     2:46PM 20  would be one of the BlueSky distributors; is that correct?

     2:46PM 21  A.  Correct.

     2:46PM 22  Q.  And your territory is Indiana?

     2:46PM 23  A.  My territory is Ohio.

     2:46PM 24  Q.  Ohio.  I'm sorry.  Thank you.

     2:46PM 25            Now, before we go back and do your background, would
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     2:46PM  1  you just tell the jury today what it is that you do day to day

     2:47PM  2  in your work for Therapy Support?

     2:47PM  3  A.  My responsibility there is actually to oversee all the

     2:47PM  4  patients that have any kind of clinical need.  And the

     2:47PM  5  majority of what I do is actually spent with negative pressure

     2:47PM  6  wound therapy, the discussion that you're actually hearing

     2:47PM  7  about in regards to the trial.

     2:47PM  8  Q.  So like, what would cause you to get involved with a

     2:47PM  9  certain patient stay in your work?

     2:47PM 10  A.  The minute a patient is utilizing the wound vacuum system

     2:47PM 11  that we -- that we utilize in our distribution, we -- a call

     2:47PM 12  goes out to me.  So I'm aware of that, and I review that case,

     2:47PM 13  go see that patient and review their wound.

     2:47PM 14  Q.  Now, are the patient -- are the patients that you see

     2:47PM 15  typically in a home setting or a nursing home setting or a

     2:47PM 16  hospital setting?  Where are they usually?

     2:47PM 17  A.  They could actually be anywhere.  I see patients in the

     2:47PM 18  hospitals, in homes and in long-term care, like nursing home

     2:48PM 19  environments.

     2:48PM 20  Q.  Okay.  Well, let's back up then and let the jury know a

     2:48PM 21  little of your experience and education that gets you up to

     2:48PM 22  where we are today.  What is your schooling, please?

     2:48PM 23  A.  I'm a three-year diploma grad for a nurse, 35 years back.

     2:48PM 24  And then I went on and got my bachelors degree probably ten

     2:48PM 25  years after my initial training.  And in addition to that, I
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     2:48PM  1  have gotten training in wound ostomy and continence care.

     2:48PM  2  Q.  And you're a registered nurse, I take it?

     2:48PM  3  A.  Correct.

     2:48PM  4  Q.  And are you a member -- the jury's heard about a lot of

     2:48PM  5  professional organizations.  Are you a member of all of the

     2:48PM  6  typical nurse wound ostomy continence associations?

     2:48PM  7  A.  I am a member of the local wound ostomy continence, and

     2:48PM  8  then the Advanced Wound Care Association is what I've chosen

     2:48PM  9  as my professional group.

     2:48PM 10  Q.  Okay.  And you are certified in enterostomal therapy nurse

     2:49PM 11  certification?

     2:49PM 12  A.  Correct.

     2:49PM 13  Q.  Okay.

     2:49PM 14  A.  That's a mouthful.

     2:49PM 15  Q.  Go you.  Now, let's talk a little bit about the

     2:49PM 16  distributor, first of all.  As you understand it, how does

     2:49PM 17  BlueSky's product get from BlueSky to the distributor and then

     2:49PM 18  to the patient?  Would you explain to the jury how that works?

     2:49PM 19  A.  Okay.  A distributor is basically responsible for the

     2:49PM 20  direct connection with the patient.  So we buy our pumps and

     2:49PM 21  our dressing supplies from BlueSky.  So they supply us.  We,

     2:49PM 22  in turn, would supply you if you were the patient.

     2:49PM 23  Q.  And in the course of your work as a distributor -- or for

     2:49PM 24  the distributor, do you sometimes make presentations to groups

     2:49PM 25  or patients or that sort of thing about the BlueSky products?
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     2:50PM  1  A.  Yes.  Just in an effort to educate people, we regularly,

     2:50PM  2  in fact, do presentations to physicians and to nurses, just to

     2:50PM  3  make them aware of the -- this particular type of wound

     2:50PM  4  management and what their expectations would be.

     2:50PM  5  Q.  And now, Stacey, can you please put up the first page of

     2:50PM  6  Defendant 380?

     2:50PM  7            Now, this is -- this is the first page of a

     2:50PM  8  multi-page presentation that you give from time to time to

     2:50PM  9  doctors and nurses and the people that you just mentioned,

     2:50PM 10  correct?

     2:50PM 11  A.  Correct.

     2:50PM 12  Q.  I want to -- we're going to go through this -- or I'm

     2:50PM 13  going to ask you to go through this in just a minute.  But I

     2:50PM 14  want to start with a case study that's part of this, that I

     2:50PM 15  think is at the back of this.

     2:50PM 16            Stacey, could you please turn to Page 42?  And these

     2:50PM 17  pictures -- tell you what.  Go to the next page, 43.

     2:50PM 18            The cost of a -- is it entitled, "The Cost of a

     2:50PM 19  Healing Outcome:  Negative Pressure Therapy Versus Traditional

     2:51PM 20  Dressings, a Case Study by Susan Girolami," with your

     2:51PM 21  credentials.  Is that you?

     2:51PM 22  A.  Correct.

     2:51PM 23  Q.  Tell the jury the circumstances of this case study.  What

     2:51PM 24  was the patient situation that led to this?

     2:51PM 25  A.  I think this is a big interest in regards to just how well
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     2:51PM  1  negative pressure works.  So that's why I use it, to explain

     2:51PM  2  to people the benefits of negative pressure.  This young woman

     2:51PM  3  actually had a wound for an entire year.  And as you might

     2:51PM  4  imagine, it had greatly impacted her life and caused a lot of

     2:51PM  5  depression and difficulty managing her daily activities.  So

     2:51PM  6  when she came to us for assistance, she was pretty desperate

     2:51PM  7  in regards to ridding herself of this wound that had plagued

     2:51PM  8  her for an entire year.

     2:51PM  9            So during the year, they had used just a gauze

     2:51PM 10  dressing with basically a salt water solution on it.  And the

     2:51PM 11  nurses would come to her home every day and do this dressing.

     2:52PM 12  And during that year she'd had several complications with

     2:52PM 13  infections.  So it had been a very frustrating time for her.

     2:52PM 14            And so what we did was use, in many respects, not

     2:52PM 15  that different of a dressing application.  Because we do use

     2:52PM 16  normal saline, which is just a salt solution gauze, as the

     2:52PM 17  media that we actually fill the wound with.  And then we apply

     2:52PM 18  it under pressure.  So we wanted -- obviously, we're very

     2:52PM 19  interested to see how she would respond to that.

     2:52PM 20            And the outcome was wonderful.  Within 30 days,

     2:52PM 21  essentially, she was almost closed, after an entire year.  So

     2:52PM 22  it was wonderful to see her because her spirits just sored

     2:52PM 23  week after week, you know, as the wound got better and better.

     2:52PM 24  It was phenomenal.

     2:52PM 25  Q.  Now, why do you -- why do you put this case study of this
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     2:52PM  1  young woman in your presentation to doctors and nurses about

     2:52PM  2  BlueSky?

     2:52PM  3  A.  Well, so that they can see the benefit of negative

     2:52PM  4  pressure wound therapy --

     2:53PM  5  Q.  Is this --

     2:53PM  6  A.  -- over traditional gauze dressings.

     2:53PM  7  Q.  So you said that she went a year with traditional methods

     2:53PM  8  to no avail.  And then in about 30 days, with the kind of

     2:53PM  9  treatment that BlueSky offers, and its products, she healed?

     2:53PM 10  A.  She was nearly closed.

     2:53PM 11  Q.  Okay.  Let's go to the first page of this now.  And we're

     2:53PM 12  not going to go through it word by word because I can see the

     2:53PM 13  jury has heard a lot about this case already, just by looking

     2:53PM 14  at them.  So I want to kind of summarize.  And we can move

     2:53PM 15  through this quickly.  Okay?  Do you understand what I'm

     2:53PM 16  saying here?  We don't want to spend forever on this.

     2:53PM 17            Okay.  The first page, just generally get us -- if

     2:53PM 18  I'm a doctor or a group of doctors or a group of nurses, and

     2:53PM 19  you're in, you know, maybe a conference room area, like, how

     2:53PM 20  many people might there be that you're talking to when you

     2:53PM 21  make this presentation?

     2:53PM 22  A.  It can be as little as four or as many as 30.

     2:53PM 23  Q.  Okay.  So four to 30 people.

     2:53PM 24  A.  It varies.

     2:53PM 25  Q.  And do you have -- what kind of -- what kind of -- I'm
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     2:54PM  1  sorry.  These are bad copies that we have available to us

     2:54PM  2  today.  But what kind of presentation do you have when you

     2:54PM  3  make it?

     2:54PM  4  A.  What kind of presentation?

     2:54PM  5  Q.  Is it on a computer, or are they flip cards?

     2:54PM  6  A.  Oh, I'm sorry.  Yes.  It's on PowerPoint.  So it's much

     2:54PM  7  clearer than this.

     2:54PM  8  Q.  Okay.  And so you talk about the FDA approval, correct?

     2:54PM  9  A.  Correct.

     2:54PM 10  Q.  And then 510(k) number, that has to do with the federal

     2:54PM 11  regulatory situation of this?

     2:54PM 12  A.  I don't go into details.  I just want them to know that --

     2:54PM 13  you know, that it's been approved and safe for use.

     2:54PM 14  Q.  I need you to get the mike closer to your mouth when you

     2:54PM 15  talk.

     2:54PM 16  A.  I just use this as evidence that, in fact, it has been

     2:54PM 17  approved and is safe for use by patients.

     2:54PM 18  Q.  And you state that it's indicated for patients who would

     2:54PM 19  benefit from a suction device, particularly as the device may

     2:54PM 20  promote wound healing or for aspiration or removal of fluids.

     2:54PM 21  Is that something that the FDA has said it's okay to say?

     2:54PM 22  A.  Correct.

     2:54PM 23  Q.  Okay.  Now, let's just -- let's just kind of go through

     2:55PM 24  these.  The next page, Stacey, please.  "Contraindications for

     2:55PM 25  Negative Pressure."  What generally are you saying to your
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     2:55PM  1  audience with this slide?

     2:55PM  2  A.  Well, I just wanted them to know there are some conditions

     2:55PM  3  that aren't safe in regards to using negative pressure because

     2:55PM  4  it's a sealed off dressing.  And so I go over those things

     2:55PM  5  that might present problems to the patient if they were to

     2:55PM  6  choose negative pressure.

     2:55PM  7  Q.  And the next page, "Precautions."  What do you -- what do

     2:55PM  8  you go over about this?

     2:55PM  9  A.  I just like to focus on the fact that I -- primarily to

     2:55PM 10  physicians, that I'd like them to take time to clean the wound

     2:55PM 11  up very well because it maximizes the benefit to the patient.

     2:55PM 12  Q.  Next page.  "Physiological Events Using Negative

     2:55PM 13  Pressure."  What is this about?

     2:55PM 14  A.  Well, it's just the benefits that someone would receive in

     2:55PM 15  regards to using negative pressure.  And it explains kind of

     2:55PM 16  in a detailed version for medical professionals, but basically

     2:56PM 17  it's going to help the wound by reducing the phase where the

     2:56PM 18  wound is very angry, and move it on to the healing stage more

     2:56PM 19  quickly.

     2:56PM 20  Q.  Okay.  Next page you then show the different types of

     2:56PM 21  wounds.  And you talk about you can use it with pressure

     2:56PM 22  ulcers, correct?

     2:56PM 23  A.  Correct.

     2:56PM 24  Q.  Next page, Stacey.  Dehisced surgical incisions,

     2:56PM 25  diabetic/neuropathic ulcers.  Next page.  Venous
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     2:56PM  1  insufficiency, post-surgical wounds.  Next page.  Additional

     2:56PM  2  wounds indicated for negative pressure, traumatic wounds,

     2:56PM  3  preop flaps, flaps and grafts, et cetera.  Correct?

     2:56PM  4  A.  Yeah, just examples of things that, you know, might be

     2:56PM  5  appropriate for a device.

     2:56PM  6  Q.  Then the next page, Stacey, is you give them a BlueSky

     2:56PM  7  logo and say the BlueSky's device is called the Versatile 1,

     2:56PM  8  and that this is the application guide, correct?

     2:56PM  9  A.  Correct.

     2:56PM 10  Q.  And then we go through a series of slides where you

     2:56PM 11  basically explain how to do the application of essentially --

     2:57PM 12  A.  I give them a general overview.

     2:57PM 13  Q.  Okay.  So if we had -- if you had, for example, the

     2:57PM 14  Chariker-Jeter kit or the Wooding-Scott kit, you would be

     2:57PM 15  showing them slide by slide how to do it here?

     2:57PM 16  A.  Correct.

     2:57PM 17  Q.  Stacey, let's just thumb through these with pages and just

     2:57PM 18  show them a few pages.  And now, let's stop right here.

     2:57PM 19  "Drain Selection Guide for Versatile 1."  Here, do you -- do

     2:57PM 20  you show them that they can use a round drain or a

     2:57PM 21  Jackson-Pratt drain or a channel drain or a Lavacuator drain,

     2:57PM 22  when they should use it, what the advantages of each one are,

     2:57PM 23  what the disadvantages of each one are?

     2:57PM 24  A.  Correct.  To let them know they have choices in regards to

     2:57PM 25  how they actually go on with the application.  Could be
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     2:57PM  1  individualized to the wound that they are dealing with.

     2:57PM  2  Q.  Then the next slide you tell them about the Jackson-Pratt

     2:57PM  3  drain, right?

     2:57PM  4  A.  Yeah.  Yes, I go individually.

     2:57PM  5  Q.  The next one -- the jury's seen all about it so we're not

     2:57PM  6  going to go into details.  The next slide that -- you tell

     2:57PM  7  them about the channel drain, and then the round drain, and

     2:58PM  8  then the Lavacuator drain.

     2:58PM  9            And then the next slide you talk about wrapping the

     2:58PM 10  drain with gauze, correct?

     2:58PM 11  A.  Correct.

     2:58PM 12  Q.  And then the next -- the next one you talk about --

     2:58PM 13  Stacey, get Page 21 for me, please.

     2:58PM 14            Step 6 you say, "Fill remaining wound space with NS

     2:58PM 15  gauze."  What is NS gauze?

     2:58PM 16  A.  That's normal saline, or a salt solution.

     2:58PM 17  Q.  And when you say --

     2:58PM 18  A.  Moist gauze.

     2:58PM 19  Q.  When you say "to fill the wound space," you're talking

     2:58PM 20  about whatever the wound area is, basically filling it up with

     2:58PM 21  gauze?

     2:58PM 22  A.  Correct.  Just fill it up so that you don't see any of the

     2:58PM 23  wound.  We don't go beyond the wound edges, but we fill

     2:58PM 24  everything about the wound.

     2:58PM 25  Q.  You're not talking about just putting a little bit of
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     2:58PM  1  gauze around in there with a lot of open space left?

     2:58PM  2  A.  It would not be appropriate.  Yeah, it doesn't need to be

     2:58PM  3  packed, but it does need to be filled because people get much

     2:59PM  4  better results like that.

     2:59PM  5  Q.  Then, Stacey, the next page.  "Cover the wound area with

     2:59PM  6  the transparent film."  We've talked about that already in the

     2:59PM  7  case.

     2:59PM  8            Next one.  Ensure that there's -- that the clamp is

     2:59PM  9  open and it's connected.

     2:59PM 10            Next one, Stacey.  Ensure that the pump and canister

     2:59PM 11  are connected.

     2:59PM 12            And then, last one, you tell them to turn the pump

     2:59PM 13  on continuous and adjust at 60 to 80 millimeters of mercury,

     2:59PM 14  right?

     2:59PM 15  A.  Correct.

     2:59PM 16  Q.  And you should see the dressing contract.  And the jury

     2:59PM 17  has seen that happen with demonstrations in the courtroom.

     2:59PM 18  And then you say, "Select continuous or intermittent suction

     2:59PM 19  mode."  Now, do you leave it up to the user of the device to

     2:59PM 20  decide whether they want to use it intermittent or continuous?

     2:59PM 21  A.  Yes.  It's really determined by the clinical situation

     2:59PM 22  that stands before that practitioner.

     2:59PM 23  Q.  As we understand it, the Versatile 1 pump, or the pump

     3:00PM 24  that comes from Medela -- they call the Vario pump, that

     3:00PM 25  BlueSky relabels the Versatile 1 -- already has a
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     3:00PM  1  continuous/intermittent switch on it?

     3:00PM  2  A.  Correct.

     3:00PM  3  Q.  And it could be used for other things besides wound

     3:00PM  4  healing, correct?

     3:00PM  5  A.  It could.

     3:00PM  6  Q.  Okay.  And then next you show them what the finished

     3:00PM  7  dressing looks like.  And then next one, you give them some

     3:00PM  8  helpful hints about making a proper seal.  The next one you

     3:00PM  9  talk about some application details.  More helpful hints.  Go

     3:00PM 10  ahead, Stacey.  Just kind of get through this.  Addressing

     3:00PM 11  multiple wounds.  Canister fill to reduce risk of blood.

     3:00PM 12            Without going into detail, this would just be

     3:00PM 13  putting liquid in the canister before you use it, if you're

     3:00PM 14  not expecting too much drainage?

     3:00PM 15  A.  It's simply a safety factor you can build in if you do, in

     3:00PM 16  fact, expect that you might get excessive amounts of bleeding

     3:00PM 17  from a wound.

     3:00PM 18  Q.  And we're not going to go through the rest of these.  I do

     3:01PM 19  want to -- jump to 38 for a second, Stacey, please.  "Ensure

     3:01PM 20  Good Outcomes."  Do you -- do you instruct the doctors and

     3:01PM 21  nurses that they need to monitor the patients every four to

     3:01PM 22  eight hours?

     3:01PM 23  A.  It's critical, to really manage the wound appropriately,

     3:01PM 24  to keep your eye on the patient, yes.

     3:01PM 25  Q.  Okay.  And some more helpful hints.  And I think I'll stop
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     3:01PM  1  with that, so we don't have to go through all of this and take

     3:01PM  2  up more of our court time with it.  But this is basically the

     3:01PM  3  kind of presentation that you will make as a skilled nurse in

     3:01PM  4  explaining to doctors and nurses how this Versatile 1 system

     3:01PM  5  that your company distributes works?

     3:01PM  6  A.  Correct.

     3:01PM  7  Q.  Now, does BlueSky dictate to you as a distributor

     3:01PM  8  representative what you're going to say to these nurses and

     3:01PM  9  doctors, or do they pretty much leave it up to you?

     3:01PM 10  A.  They definitely provide us the guidelines.

     3:01PM 11  Q.  And then do you get to decide what to say and what not to

     3:02PM 12  say on your own from those guidelines?

     3:02PM 13  A.  Every speaker has their own little twist.  But basically

     3:02PM 14  they're giving the same information, just different

     3:02PM 15  techniques.

     3:02PM 16  Q.  Okay.  Now, in your -- in your career have you personally

     3:02PM 17  used the VAC?

     3:02PM 18  A.  I have.

     3:02PM 19  Q.  The KCI VAC.  And just tell us generally what were the

     3:02PM 20  circumstances as a nurse that caused you to use the VAC?

     3:02PM 21  A.  At the time I dealt with patients in home care, and I

     3:02PM 22  managed more difficult cases.  So those complex wounds often

     3:02PM 23  would -- their choice of treatment would be negative pressure.

     3:02PM 24  And at that time the only choice was the Wound VAC.

     3:02PM 25  Q.  And, of course, you have also used the Versatile 1?
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     3:02PM  1  A.  I have.

     3:02PM  2  Q.  Now, with regard to the Wound VAC, did you ever experience

     3:02PM  3  instances when there were problems during the dressing changes

     3:02PM  4  when the -- when the black foam would tear out tissue?  Are

     3:03PM  5  you familiar with that?

     3:03PM  6  A.  There can be an attachment, that when you go to remove the

     3:03PM  7  sponge, yes, you can get excessive bleeding.  And I guess I

     3:03PM  8  would say it causes pain and trauma at the wound site at that

     3:03PM  9  point.

     3:03PM 10  Q.  Have you found that the -- that the Versatile 1 kit

     3:03PM 11  generally causes less pain to the patient than the -- than the

     3:03PM 12  VAC?

     3:03PM 13  A.  I can only share with you what patients tell me.

     3:03PM 14  Q.  And?

     3:03PM 15  A.  And patients express that it's more comfortable.

     3:03PM 16  Q.  The Versatile 1?

     3:03PM 17  A.  Correct.

     3:03PM 18  Q.  Have you observed that the Versatile 1 works?

     3:03PM 19  A.  Definitely.

     3:03PM 20  Q.  Have you also observed that the VAC works?

     3:03PM 21  A.  Definitely.

     3:03PM 22  Q.  In your view, from your personal observations, do they

     3:03PM 23  work as well as each other?

     3:04PM 24  A.  In my personal opinion, yes, I don't see any difference.

     3:04PM 25  Q.  Okay.  Are there certain wound situations that the VAC is
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     3:04PM  1  better for, and other wound situations that the Versatile 1 is

     3:04PM  2  better for?

     3:04PM  3  A.  I believe that's true.

     3:04PM  4  Q.  Give us an example of a wound situation that the VAC might

     3:04PM  5  be better for.

     3:04PM  6  A.  I think large volume wounds or some of the very complex

     3:04PM  7  acute wounds that are in the tertiary care treatment centers

     3:04PM  8  and very high end surgical procedures are -- I wouldn't take a

     3:04PM  9  case like that personally.

     3:04PM 10  Q.  And what's an example of a situation where you think a

     3:04PM 11  Versatile 1 might be a better choice?

     3:04PM 12  A.  Some of the unique wounds that are small, that are

     3:04PM 13  tunnelled lend themselves to our application much better.

     3:04PM 14  Q.  From your personal use of the VAC and the Versatile 1,

     3:04PM 15  have you made any observations about whether or not the

     3:05PM 16  Versatile 1 is more cost effective than the VAC?

     3:05PM 17  A.  Overall, generally, our customers find that it is more

     3:05PM 18  cost efficient because the daily rental on the pump itself is

     3:05PM 19  less, and the materials, just because of the nature of them,

     3:05PM 20  aren't as costly.

     3:05PM 21  Q.  As a -- strike that.

     3:05PM 22            MR. MCCLANAHAN:  I think I may be just about

     3:05PM 23  through, Your Honor.  Let me just check real quick.

     3:05PM 24            THE COURT:  That's fine.  Take your time.

     3:06PM 25            MR. MCCLANAHAN:  Yes, sir.  Thank you.  I pass.
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     3:06PM  1            THE COURT:  Thank you very much.  Someone from --

     3:06PM  2            MR. SADLER:  I will concede to Mr. Macon.

     3:06PM  3            MR. MACON:  I'll let you go first.

     3:06PM  4            MR. SADLER:  I have no questions, subject to any

     3:06PM  5  interesting areas Mr. Macon might go into.

     3:06PM  6            THE COURT:  Yes, sir.  That's fair.

     3:06PM  7            MR. MACON:  There should be some pretty interesting

     3:06PM  8  areas that I have to talk about, Your Honor.

     3:06PM  9            THE COURT:  Okay.

     3:06PM 10            MR. MACON:  Thank you very much for coming here.  No

     3:06PM 11  questions.  Have a nice trip back.

     3:06PM 12            MR. SADLER:  And in view of that, I have no

     3:06PM 13  questions.

     3:06PM 14            THE COURT:  Excellent.  We're glad you came, and we

     3:06PM 15  hope you have a pleasant trip home.

     3:06PM 16            THE WITNESS:  Thank you so much.

     3:06PM 17            THE COURT:  Thank you very much.

     3:06PM 18            Yes, sir, Mr. McClanahan.

     3:06PM 19            MR. MCCLANAHAN:  Shelley Taylor is our next witness.

     3:06PM 20  Is she outside?  Or we may not have called her over since

     3:06PM 21  we're ahead of schedule here.

     3:06PM 22            THE COURT:  Okay.  If she's not, we'll take a break.

     3:06PM 23            MR. MCCLANAHAN:  Let me inquire, if I may, Your

     3:06PM 24  Honor.

     3:06PM 25            THE COURT:  Sure.  You're well ahead of schedule at
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     3:06PM  1  this point.

     3:06PM  2       (Pause)

     3:07PM  3            THE COURT:  Do you need a break?

     3:07PM  4            MR. MCCLANAHAN:  Mr. Tran says she's here in the

     3:07PM  5  building, but she may have gone to the ladies room.  Maybe a

     3:07PM  6  short break would be a good idea.

     3:07PM  7            THE COURT:  A short break would be excellent.  Why

     3:07PM  8  don't we come back at 25 after 3:00 -- 25 after 3:00.  Let's

     3:07PM  9  all rise for the jury.  And if you would, please, Mr. Ramirez.

     3:08PM 10       (Recess)

     3:22PM 11       (Judge enters courtroom)

     3:22PM 12            THE COURT:  Thank you.  Please be seated.  I

     3:22PM 13  understood there was an issue, Mr. Macon?

     3:22PM 14            MR. MACON:  Two quick issues with respect to this

     3:22PM 15  next witness.

     3:22PM 16            THE COURT:  Yes, sir.

     3:22PM 17            MR. MACON:  Number one, she gives some speeches and

     3:22PM 18  has prepared some presentations about what she calls prior

     3:22PM 19  art.  She's not -- she talks about -- she talks about

     3:22PM 20  Bibelheimer.  She talks about Chariker-Jeter.  That's one of

     3:22PM 21  her regular parts of her speeches for BlueSky.  And I would

     3:22PM 22  object to her talking about literature or that sort of thing,

     3:22PM 23  having her explain prior art.  She's not -- she's not an

     3:22PM 24  expert in this case.

     3:22PM 25            THE COURT:  Okay.  Again, is this a situation where
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     3:22PM  1  she's new on the scene, nobody knew what she was going to

     3:22PM  2  testify about?

     3:22PM  3            MR. MACON:  No.  No.  No.  I'm not claiming that.

     3:22PM  4  I'm not claiming that.  I knew what she was going to talk

     3:22PM  5  about.  And that's -- I'm here to object to one of the things.

     3:22PM  6  And I do not -- I'm not claiming surprise, Your Honor.  I'm

     3:22PM  7  claiming that it's improper.  Number one, it's improper for

     3:23PM  8  her to talk about the prior art.  She's not an expert.

     3:23PM  9            THE COURT:  Okay.

     3:23PM 10            MR. MACON:  She's not qualified.  That's step one.

     3:23PM 11            THE COURT:  Okay.  And then what's --

     3:23PM 12            MR. MACON:  The second one is, is that she has her

     3:23PM 13  own story about -- and I will say -- it's -- she says that on

     3:23PM 14  a few occasions she actually did some of this wound drainage.

     3:23PM 15  But again, I object to that, not based upon surprise this

     3:23PM 16  time.  But I object to that being that she has no

     3:23PM 17  corroboration.  We've provided you the law.  I haven't found

     3:23PM 18  -- I haven't seen anybody else say that that's not the law.

     3:23PM 19  But she shouldn't be able to talk about prior art when it's

     3:23PM 20  only her testimony.  There's no corroboration.

     3:23PM 21            THE COURT:  Wait.  Your second point -- I'm sorry.

     3:23PM 22  I may have missed your second point.

     3:23PM 23            MR. MACON:  Okay.  The first one is --

     3:23PM 24            THE COURT:  The first point is prior art.

     3:23PM 25            MR. MACON:  The first one is she's talking about
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     3:23PM  1  articles -- she's talking about what other people have done.

     3:23PM  2  As an example, she's talking about what Chariker-Jeter or

     3:23PM  3  somebody else has done.  That's -- she gives speeches about

     3:23PM  4  that.

     3:23PM  5            THE COURT:  Okay.

     3:23PM  6            MR. MACON:  And she's not an expert.  And this is

     3:24PM  7  not her personal experience.  So I want to divide it in two.

     3:24PM  8  These are articles that is not her personal experience,

     3:24PM  9  something that she would be talking on, and would not be

     3:24PM 10  proper because she is not an expert, not been designated an

     3:24PM 11  expert.

     3:24PM 12            THE COURT:  Okay.

     3:24PM 13            MR. MACON:  That's one.  Then two, let's talk about

     3:24PM 14  her personal experience.  In her personnel experience she

     3:24PM 15  claims that she did some wound drainage prior to -- or it's

     3:24PM 16  not clear, prior to the time of the VAC -- of the Argenta

     3:24PM 17  invention.  I object to that on a different ground, not

     3:24PM 18  surprise.  I object to it on the ground that it needs to be

     3:24PM 19  corroborated, that the Federal Circuit has set the standard

     3:24PM 20  that you can't have somebody just get up there and say, this

     3:24PM 21  is what happened, because you have to have some corroboration.

     3:24PM 22  And she has none.

     3:24PM 23            THE COURT:  Okay.  Let me -- let me ask, the case

     3:24PM 24  that Mr. Macon gave me did talk about corroboration.  Mr.

     3:24PM 25  Partridge, you understand that that rule has been lessened or
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     3:24PM  1  relaxed?

     3:24PM  2            MR. PARTRIDGE:  Yes, Your Honor.  And there are a

     3:24PM  3  number of Federal Circuit cases that -- in which the Court has

     3:24PM  4  allowed testimony where the witness -- there was only one

     3:25PM  5  person who testified about something, and it was, they looked

     3:25PM  6  at the circumstances and whether or not it appeared generally

     3:25PM  7  credible in those circumstances for the witness to testify.

     3:25PM  8            And I had pulled the -- had my associate pull the

     3:25PM  9  cases and thought she was bringing them over at the lunch

     3:25PM 10  hour, and they're not here now.  But there's authority for

     3:25PM 11  that proposition that is -- some that's subsequent to that

     3:25PM 12  case and some that is actually before it.

     3:25PM 13            THE COURT:  I may have to go back and -- with these

     3:25PM 14  good young lawyers and do a quick look at that issue.

     3:25PM 15            MR. MACON:  And, Your Honor, I could have people

     3:25PM 16  relook.  Obviously, I didn't do the research, and I'll be

     3:25PM 17  happy to have them look.  And when Mr. Partridge says it, it

     3:25PM 18  gives me some pause because he's an honest, straightforward

     3:25PM 19  guy.  So I don't doubt what he's saying.

     3:25PM 20            THE COURT:  Okay.  Well, let me talk to these young

     3:25PM 21  lawyers here a minute.  And then I'll -- we'll talk to you in

     3:25PM 22  a second.

     3:25PM 23       (Discussion off the record)

     3:27PM 24            THE COURT:  Okay.  We're trying to find an answer.

     3:27PM 25  We'll --
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     3:27PM  1            MR. PARTRIDGE:  There is a second point, Your Honor.

     3:27PM  2  And that is you can actually find this authority for the

     3:27PM  3  second point in the various Tumey papers.  I know you don't

     3:27PM  4  want to hear that word again.

     3:27PM  5            MR. MACON:  I'll give right now rather than --

     3:27PM  6            MR. PARTRIDGE:  But there is substantial authority

     3:27PM  7  for simultaneous, contemporaneous developments, and that

     3:27PM  8  information of this sort can come in on that basis.  So it's

     3:27PM  9  not just whether it's prior art or not.  Simultaneous,

     3:27PM 10  contemporaneous developments are relevant to the level of

     3:27PM 11  skill and what would have influenced the decision-making

     3:27PM 12  process of people who are skilled in the particular field.

     3:27PM 13  It's relevant for that.  And I think you've been given most of

     3:27PM 14  that authority in connection with some of the other papers

     3:28PM 15  that have been filed.

     3:28PM 16            So I think there are two points here.  One is that I

     3:28PM 17  think that the law is pretty clear that the corroboration is

     3:28PM 18  not necessary.  And the second is, it should come in as

     3:28PM 19  contemporaneous, independent development anyway.

     3:28PM 20            MR. MACON:  Let me suggest, either you get the law

     3:28PM 21  over here or the Judge gets it, but we don't go to that

     3:28PM 22  subject until we see.  If I'm wrong, I'm wrong.

     3:28PM 23            THE COURT:  Okay.  We're looking at -- we're seeing

     3:28PM 24  if we can get a quick and dirty read on that too.

     3:28PM 25            MR. MACON:  The third issue is that she had -- that
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     3:28PM  1  she has done a study with Dr. Michael Miller.  And so I

     3:28PM  2  just --

     3:28PM  3            MR. MCCLANAHAN:  Not talking about Miller.

     3:28PM  4            MR. MACON:  Okay.  You're not talking about the

     3:28PM  5  study?

     3:28PM  6            MR. MCCLANAHAN:  Not on purpose.

     3:28PM  7            MR. MACON:  Okay.  Well, then that takes care of

     3:28PM  8  that one.  Okay.  I just wanted -- if he was going to open the

     3:28PM  9  door, I just wanted to give my advance notice.

     3:28PM 10            THE COURT:  Okay.  That's good.

     3:28PM 11            MR. SADLER:  If I could just help the Court on

     3:28PM 12  finding cases.  In the responsive brief that we addressed last

     3:28PM 13  night in connection with Mr. Tumey, there are two circuit

     3:28PM 14  cases that we cited in that brief on the issue of, regardless

     3:29PM 15  of whether information is prior art, it comes in under the

     3:29PM 16  level of ordinary skill issue, which has nothing to do with

     3:29PM 17  corroboration.  Those two circuit cases are cited in that

     3:29PM 18  responsive brief that we addressed last night.

     3:29PM 19            MR. MACON:  And just come back.  If that -- if that

     3:29PM 20  is true, if the Court determines that, then I think we need an

     3:29PM 21  instruction that this is not being admitted for the purpose of

     3:29PM 22  prior art.

     3:29PM 23            THE COURT:  Okay.  Well --

     3:29PM 24            MR. MACON:  It's complex for the jury.

     3:29PM 25            THE COURT:  What -- what do you think it's being
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     3:29PM  1  admitted for, Mr. Sadler?  You were the one that last spoke --

     3:29PM  2  or Mr. McClanahan, whichever one of you want --

     3:29PM  3            MR. SADLER:  The issue now is very similar to Dr.

     3:29PM  4  Spahn, because, like Dr. Spahn, she was practicing in this

     3:29PM  5  area and was one of ordinary skill -- and, of course, that'll

     3:29PM  6  have to be established in the testimony -- prior to the time

     3:30PM  7  of the patents.  Her testimony about what she did is

     3:30PM  8  admissible.  It goes to the level of ordinary skill and

     3:30PM  9  whether it would have been obvious to someone with the level

     3:30PM 10  of ordinary skill.

     3:30PM 11            THE COURT:  Okay.

     3:30PM 12            MR. MACON:  Just for --

     3:30PM 13            MR. SADLER:  And she was deposed in November of

     3:30PM 14  2004.

     3:30PM 15            MR. MACON:  I've never made that -- I've never made

     3:30PM 16  a claim otherwise.  Come back.  Dr. Spahn has corroboration.

     3:30PM 17            THE COURT:  Okay.  I understand.

     3:30PM 18            MR. SADLER:  That's not an issue.

     3:30PM 19            MR. PARTRIDGE:  Okay.  Two cases for you, Your

     3:30PM 20  Honor.

     3:30PM 21            THE COURT:  Okay.  Great.  Can you hand them to me

     3:30PM 22  if --

     3:30PM 23            MR. PARTRIDGE:  So Mr. Macon knows, the first is the

     3:30PM 24  Typeright Keyboard case, which is 374 F.3d 1151.  And the

     3:30PM 25  second is the -- what's the name?  Izenburg versus Alamed
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     3:30PM  1  case, 243 F.3d 555.

     3:30PM  2            MR. MACON:  With respect to the second case, this is

     3:30PM  3  an unpublished opinion, and we would object to it being

     3:30PM  4  considered.  Court's well aware -- they may have changed that,

     3:30PM  5  Your Honor.

     3:30PM  6            THE COURT:  They changed that rule as of January 1,

     3:31PM  7  2007, I believe.

     3:31PM  8            MR. MACON:  And yeah, that's right.  So I do object

     3:31PM  9  to it still.

     3:31PM 10            THE COURT:  Okay.  I understand.

     3:31PM 11            MR. MACON:  As long as we get this done before 2007,

     3:31PM 12  I'm in good shape.

     3:31PM 13            THE COURT:  That would be my goal as well, Mr.

     3:31PM 14  Macon.  Okay.  If you'll hand those up.  I'll look at both of

     3:31PM 15  them for right now.

     3:31PM 16       (Discussion off the record)

     3:32PM 17            MR. PARTRIDGE:  One more case, Your Honor, it's

     3:32PM 18  Sandt, S-A-N-D-T, Technology v. Resco Metal and Plastics, 264

     3:32PM 19  F.3d 1344.

     3:32PM 20            THE COURT:  Okay.  Thank you.

     3:32PM 21            MR. PARTRIDGE:  These only deal with the

     3:32PM 22  corroboration issue.

     3:32PM 23            MR. MACON:  Corroboration of prior art?

     3:32PM 24            MR. PARTRIDGE:  Witnesses who are testifying about

     3:32PM 25  other inventions, a single witness -- of a disinterested
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     3:32PM  1  witness talking about their activities.

     3:32PM  2       (Pause)

     3:33PM  3            THE COURT:  Well, these cases, and I read them

     3:33PM  4  quickly, but the cases -- first, the Sandt Technology case

     3:34PM  5  just simply has an assertion in it on Page 10 that I'm looking

     3:34PM  6  at.  It says -- I can't -- I can't find the jump page

     3:34PM  7  necessarily.  Looks like it's 1351.  Says, "Additionally, oral

     3:34PM  8  testimony of someone other than the alleged inventor may

     3:34PM  9  corroborate an inventor's testimony."  So that's a little bit

     3:34PM 10  -- a little bit different --

     3:34PM 11            MR. MACON:  Correct.

     3:34PM 12            THE COURT:  -- from the subject.

     3:34PM 13            But the other case, which is a 2004 case, the

     3:34PM 14  Typeright Keyboard versus Microsoft case, and there the Court

     3:34PM 15  said, "Corroboration is required of any witness whose

     3:35PM 16  testimony alone is asserted to invalidate a patent."  And it

     3:35PM 17  goes on to say -- and that cites another case other than the

     3:35PM 18  one you gave me, Mr. Macon.

     3:35PM 19            Then it says, "Both physical evidence and oral

     3:35PM 20  testimony of a disinterested party may serve to satisfy the

     3:35PM 21  corroboration requirement.  The sufficiency of the

     3:35PM 22  corroborating evidence is assessed according to the following

     3:35PM 23  factors.  One, the relationship between the corroborating

     3:35PM 24  witness and the alleged prior use."  And I take it that's a

     3:35PM 25  direct relationship.
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     3:35PM  1            MR. MACON:  She's a consultant.  This is her largest

     3:35PM  2  client.

     3:35PM  3            THE COURT:  Right.  But I understand the

     3:35PM  4  relationship -- it's between the witness and the user, the

     3:35PM  5  alleged prior use.  So I understand she was the one that did

     3:35PM  6  the alleged -- she is the user herself who did it.

     3:35PM  7            MR. MACON:  Oh, okay.  That's -- okay.  I

     3:36PM  8  misunderstood what your question was.

     3:36PM  9            THE COURT:  And I'm sorry.  I probably wasn't clear

     3:36PM 10  about that.

     3:36PM 11            The time period between the event and the trial.  I

     3:36PM 12  don't see where that probably makes too much difference here.

     3:36PM 13            MR. SADLER:  Well, it's going to be -- it would have

     3:36PM 14  to be alleged to be at least 17 years.

     3:36PM 15            THE COURT:  Okay.  The interest of the corroborating

     3:36PM 16  witness in the subject matter in the suit.  I take it you're

     3:36PM 17  saying that she's a --

     3:36PM 18            MR. MACON:  She is a consultant.  And BlueSky is by

     3:36PM 19  far her largest customer, or at least it was at the end of

     3:36PM 20  2004.  And I have no reason to think that changed.

     3:36PM 21            THE COURT:  Okay.  Contradiction or impeachment of

     3:36PM 22  the witness' testimony.  Does -- is there any contradiction or

     3:36PM 23  impeachment of what she says here?

     3:36PM 24            MR. MACON:  It's impossible to do.  She says she did

     3:36PM 25  it herself.  And nobody else is there.  Nobody can do it.
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     3:36PM  1            THE COURT:  The extent and details of the

     3:36PM  2  corroborating evidence.  Is she fairly detailed in her

     3:36PM  3  statement or is it just, I did the VAC before the VAC?

     3:36PM  4            MR. MACON:  There's no corroboration.  It's all just

     3:37PM  5  her testimony.

     3:37PM  6            THE COURT:  I'm -- well, apparently, the way it

     3:37PM  7  states is that the corroboration can be the witness' oral

     3:37PM  8  testimony.

     3:37PM  9            MR. MACON:  I wouldn't -- Your Honor, I haven't read

     3:37PM 10  this case, and you're smarter than I am.  But I wouldn't think

     3:37PM 11  that a witness could corroborate their own statement.  It

     3:37PM 12  doesn't make any sense.

     3:37PM 13            THE COURT:  Well, this -- you know, this is not a --

     3:37PM 14  it may be that I'm just looking at this case right now for the

     3:37PM 15  first time.

     3:37PM 16            MR. PARTRIDGE:  And I think that's the -- that -- I

     3:37PM 17  don't think this is the case I was thinking of this morning,

     3:37PM 18  Your Honor.  But it's consistent with what I was -- what I was

     3:37PM 19  saying, which is that if you look at the circumstances with

     3:37PM 20  respect to the witness' recall and the details and the like,

     3:37PM 21  and then judge whether or not, based on all of that, whether

     3:37PM 22  one person's testimony is enough.  I can't address the point

     3:37PM 23  Mr. Macon made about her level of knowledge because this is --

     3:38PM 24  Mr. McClanahan isn't here, and I don't know the specifics.

     3:38PM 25            MR. MACON:  He's right behind you.
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     3:38PM  1            MR. PARTRIDGE:  He is here.

     3:38PM  2            THE COURT:  Well, the reason I'm a little -- and it

     3:38PM  3  may be that we just need more time to digest this.  It says --

     3:38PM  4  starts out saying, "Both the physical evidence and the oral

     3:38PM  5  testimony of a disinterested party may serve to satisfy the

     3:38PM  6  corroboration requirement."  It says "the oral testimony of

     3:38PM  7  the disinterested party."  And so that says -- they say that

     3:38PM  8  can satisfy the corroboration requirement.

     3:38PM  9            MR. MACON:  Your Honor, that doesn't make any sense.

     3:38PM 10  Putting that aside, she's not disinterested.

     3:38PM 11            THE COURT:  Okay.  Well, she's -- we know she's not

     3:38PM 12  a party to the case, but she has a relationship with the

     3:38PM 13  parties?

     3:38PM 14            MR. MACON:  Correct.

     3:38PM 15            THE COURT:  The witness' familiarity with the

     3:38PM 16  subject matter of the patented invention and prior use.

     3:38PM 17            MR. MCCLANAHAN:  Huge.

     3:38PM 18            MR. MACON:  I'm not arguing that one.

     3:38PM 19            THE COURT:  Probably -- probability that the prior

     3:39PM 20  use could occur considering the state of the art at the time.

     3:39PM 21            MR. MACON:  That's very well disputed.

     3:39PM 22            THE COURT:  And the impact of the invention on the

     3:39PM 23  industry and the commercial value -- practice.  We've heard

     3:39PM 24  that over and over again.

     3:39PM 25            MR. MCCLANAHAN:  Your Honor, I'm not even sure these
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     3:39PM  1  opinions that Mr. Macon is worried about are going to come out

     3:39PM  2  in her testimony.  I mean, I'm not -- I'm trying to think

     3:39PM  3  about, you know, what I'm going to go over with her.  And I am

     3:39PM  4  going to go over the -- her personal case study that she did.

     3:39PM  5  You've said that's fair ground, and we're going to do that.

     3:39PM  6  I'm going to go over the presentation that she makes to

     3:39PM  7  various groups.  In particular, you may remember Dr. Orgill

     3:39PM  8  has testified that he has relied upon her presentations for a

     3:39PM  9  lot of the elements that he testified about, were present in

     3:39PM 10  his opinions on infringement.  So I'm going to go over the

     3:39PM 11  presentation with her.

     3:39PM 12            And I'm going to go over -- I mean, if I -- if I ask

     3:39PM 13  a question that leads to the kind of opinion testimony that

     3:39PM 14  he's worried about or the prior art testimony he's worried

     3:39PM 15  about, if you'll stand up and say, let's go talk to the Judge,

     3:39PM 16  we'll talk to him.  But I think we may be having a very long

     3:40PM 17  academic discussion here that is not necessary.  Kind of like

     3:40PM 18  when you spent all night going over those evidence pieces that

     3:40PM 19  were never admitted, that may be what is happening here.

     3:40PM 20            MR. MACON:  Mr. McClanahan has come up with a good

     3:40PM 21  solution as usual.

     3:40PM 22            MR. PARTRIDGE:  And the academic that I am and as

     3:40PM 23  academic as we've all been, I am now told that she apparently

     3:40PM 24  severed her relationship with BlueSky in 2005 somewhere.  So

     3:40PM 25  the disinterest may well be in the case now.
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     3:40PM  1            THE COURT:  Okay.  Did -- is this -- Mr.

     3:40PM  2  McClanahan's not going into this.  Is this -- this is not

     3:40PM  3  something you had planned to go into, I take it?

     3:40PM  4            MR. PARTRIDGE:  No, Your Honor.

     3:40PM  5            MR. MACON:  Okay.

     3:40PM  6            MR. PARTRIDGE:  We may be in a similar situation

     3:40PM  7  with this witness.

     3:40PM  8            MR. MACON:  I will just keep quiet.  I will rise to

     3:40PM  9  my feet and gently object if something happens.

     3:40PM 10            THE COURT:  Okay.  If you'll just say --

     3:40PM 11            MR. MCCLANAHAN:  I won't be offended.

     3:40PM 12            MR. MACON:  Could we approach?  I'll just tackle Mr.

     3:40PM 13  McClanahan.

     3:40PM 14            THE COURT:  This is the area I raised.  And let me

     3:40PM 15  -- we may not even need to approach.  We may be able to work

     3:41PM 16  through it.

     3:41PM 17            MR. MACON:  Thank you, Your Honor.  I'm sorry,

     3:41PM 18  Randy.

     3:41PM 19            THE COURT:  Okay.  You haven't lined them up, right?

     3:41PM 20            COURT SECURITY OFFICER:  No.

     3:41PM 21            THE COURT:  Okay.  We're going to take three or four

     3:41PM 22  minutes to line the jury up.  We'll do that.

     3:43PM 23       (Open court, jury present)

     3:43PM 24            THE COURT:  Thank you, ladies and gentlemen.  Please

     3:43PM 25  be seated.  And you've got, I think, Ms. Taylor's picture
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     3:43PM  1  here.

     3:43PM  2            And Ms. Taylor, if you will come forward.  How are

     3:43PM  3  you today, ma'am?

     3:43PM  4            THE WITNESS:  I am very good.  How are you?

     3:43PM  5            THE COURT:  I am great.  Now, watch this floor.

     3:43PM  6  It's got an uneven surface.  And I just don't want anybody to

     3:43PM  7  fall.  And if you'll stand next to this very distinguished

     3:43PM  8  gentleman right here.  And I'm going to swear you in.  Would

     3:43PM  9  you raise your right hand?

     3:43PM 10            THE WITNESS:  Yes, sir.

     3:43PM 11       (The oath was administered)

     3:43PM 12            THE COURT:  Great.  Thank you so much.  Please be

     3:43PM 13  seated, Ms. Taylor.  And Ms. Taylor, some witnesses have let

     3:44PM 14  their face move away from the microphone.  And the microphone

     3:44PM 15  doesn't pick your voice up unless you're pretty close to it.

     3:44PM 16            THE WITNESS:  Okay.

     3:44PM 17            THE COURT:  And so, to make sure that the jury can

     3:44PM 18  hear, will you speak in a loud clear voice directly into the

     3:44PM 19  microphone?

     3:44PM 20            THE WITNESS:  I can do that.

     3:44PM 21            THE COURT:  Great.  That's perfect.  Thank you so

     3:44PM 22  much.

     3:44PM 23            THE WITNESS:  Can you hear me?

     3:44PM 24            THE COURT:  Maybe a little bit louder.

     3:44PM 25            THE WITNESS:  Still?
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     3:44PM  1            MR. MCCLANAHAN:  You need to kind of do it like

     3:44PM  2  this.

     3:44PM  3            THE WITNESS:  Oh, heavens.

     3:44PM  4            THE COURT:  That's much better.

     3:44PM  5            THE WITNESS:  I can do that too.

     3:44PM  6            THE COURT:  That's perfect.

     3:44PM  7            MR. MACON:  And so if you turn to the jury, you

     3:44PM  8  might want to turn the mike in that direction so it will

     3:44PM  9  follow your voice.

     3:44PM 10            THE WITNESS:  I can do that.

     3:44PM 11            THE COURT:  This is good.

     2:46PM 12        MICHELLE TAYLOR, DEFENDANT BLUESKY'S WITNESS, SWORN

     2:46PM 13                        DIRECT EXAMINATION

     3:44PM 14  BY MR. MCCLANAHAN:

     3:44PM 15  Q.  Would you please state your name for the ladies and

     3:44PM 16  gentlemen of the jury.

     3:44PM 17  A.  My name is Michelle Rene Burdette-Taylor.

     3:44PM 18  Q.  And Shelley -- you go by Shelley?

     3:44PM 19  A.  I go by Shelley.

     3:44PM 20  Q.  Where do you live?

     3:44PM 21  A.  San Diego, California.

     3:44PM 22  Q.  You are a nurse?

     3:44PM 23  A.  You better believe it.

     3:44PM 24  Q.  You are a Major in the U.S. Army?

     3:44PM 25  A.  Yes, sir, I am.
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     3:44PM  1  Q.  And we're going to -- as a matter of fact, I think you

     3:44PM  2  have about five different jobs right now?

     3:44PM  3  A.  I do.

     3:45PM  4  Q.  See if you can name them for us.  What are they?

     3:45PM  5  A.  I am a Major in the Army Nurse Corps.  I am a part-time

     3:45PM  6  wound and skin care nurse overseeing 40 beds in a critical

     3:45PM  7  care unit at Scripps Memorial Hospital.  I am a parish nurse

     3:45PM  8  at my church 20 hours a month.  I am a Ph.D. student at the

     3:45PM  9  University of San Diego.  And I have my own little Taylor'D

     3:45PM 10  Health Education Company.

     3:45PM 11  Q.  Thank you.  And we're going to go back and go through all

     3:45PM 12  of that.  And what do you do in connection with BlueSky that

     3:45PM 13  brings you here to testify?

     3:45PM 14  A.  For years I have done nursing consulting, education,

     3:45PM 15  research, developing curriculum, counselling, phone consults,

     3:45PM 16  just about anything that they needed as far as a clinician and

     3:45PM 17  a researcher.

     3:45PM 18  Q.  Your name has come up a few times in the trial.  I think

     3:45PM 19  the last time I heard it was Dr. Orgill, who was one of KCI's

     3:45PM 20  witnesses, has testified that some of his opinions, he relied

     3:45PM 21  upon some of the facts that you had gone over in your

     3:46PM 22  presentations.  And so my purpose here today is I'd like for

     3:46PM 23  the jury to hear a little bit about your presentations that

     3:46PM 24  you've made that Dr. Orgill may have looked at, and the case

     3:46PM 25  study that you've done.  And that's kind of what we're going
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     3:46PM  1  to talk about.  Okay?

     3:46PM  2  A.  All right.

     3:46PM  3  Q.  Let me see if I can, first of all, get some background

     3:46PM  4  things out of the way.  Now, you have -- first of all, you

     3:46PM  5  have made presentations for BlueSky to various groups, haven't

     3:46PM  6  you?

     3:46PM  7  A.  Yes, sir.

     3:46PM  8  Q.  And you have attended trade shows where you have been in

     3:46PM  9  front of a poster presentation and been there to answer

     3:46PM 10  questions for BlueSky?

     3:46PM 11  A.  Actually, the trade shows weren't so much trade shows.

     3:46PM 12  They were actually conferences, wound care conferences.

     3:46PM 13  Q.  Thank you.

     3:46PM 14  A.  And we have a separate research area that we offered

     3:46PM 15  content, and that was a poster session.

     3:46PM 16  Q.  Okay.  So let me rephrase that.  You have been to wound

     3:46PM 17  care conferences where there has been a research section.  And

     3:46PM 18  there may have been a poster with a clinical study that you

     3:46PM 19  did, and you were there to talk about questions that people

     3:47PM 20  may have?

     3:47PM 21  A.  Yes, sir.

     3:47PM 22  Q.  Okay.  And you have made, probably, 75 to 100

     3:47PM 23  presentations for BlueSky over the years.  Is that a fair

     3:47PM 24  summary?

     3:47PM 25  A.  At least.
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     3:47PM  1  Q.  Okay.  Now, you have personal experience with the VAC --

     3:47PM  2  the KCI VAC -- and the BlueSky Versatile 1 system, don't you?

     3:47PM  3  A.  Yes, sir.

     3:47PM  4  Q.  Just so we can go ahead and get that out of the way right

     3:47PM  5  now, are there some indications where you believe the VAC is

     3:47PM  6  better for the patient and some indications where you believe

     3:47PM  7  the Versatile 1 is better for the patient?

     3:47PM  8  A.  Yes, sir.

     3:47PM  9  Q.  Explain that to the jury, which indications do you think

     3:47PM 10  which system is better for?

     3:47PM 11  A.  Well, there's probably about ten different chronic wounded

     3:47PM 12  areas that we use negative pressure wound therapy.  And with

     3:47PM 13  the VAC we've had great success with pre- and postop flaps,

     3:47PM 14  which are people who have to have grafts to try to close a

     3:48PM 15  wound.  Sometimes it's a chronic wound.  Sometimes it's

     3:48PM 16  trauma.  Sometimes it's burns.  And I think the VAC is huge in

     3:48PM 17  that area.  It's a wonderful product.  It delivers a better

     3:48PM 18  pressure just because of their high profile foam that they

     3:48PM 19  have.

     3:48PM 20  Q.  Let me ask you, just kind of slow down a little bit

     3:48PM 21  because this great reporter is trying to write every word down

     3:48PM 22  you say.

     3:48PM 23  A.  There are other areas that are also wonderful because the

     3:48PM 24  VAC itself has been shown in the literature and also in

     3:48PM 25  clinical practice to be a therapy that can be -- with positive
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     3:48PM  1  outcomes.  I mean, we can close wounds now, where 20, 30, 40,

     3:48PM  2  50 years ago we couldn't close some wounds, simply because we

     3:48PM  3  didn't have that system.

     3:48PM  4            The Versatile 1 has been, and shown to be, very

     3:48PM  5  positive in our fistula management patients, which are people

     3:48PM  6  who have openings into their belly that dump bowels, bladders,

     3:48PM  7  pancreas kind of fluids.

     3:48PM  8            The VAC -- or the Versatile 1 is also huge in the

     3:48PM  9  devious abdominal area, where we have a patient who has had

     3:48PM 10  abdominal surgery.  And because of infection or because of

     3:49PM 11  their, you know -- just they're so sick and they're

     3:49PM 12  malnourished and dehydrated, that they actually can't close.

     3:49PM 13  And then they open up because of infection.  And then the

     3:49PM 14  wound is large, and we use a negative pressure system to try

     3:49PM 15  to close them that way.  Those are just some of the --

     3:49PM 16  Q.  Thank you.  Since you mentioned fistulas and wounds, let

     3:49PM 17  me cover that while I'm thinking about it.  Do you agree that

     3:49PM 18  a fistula could be a wound?  First of all, I'll ask you that.

     3:49PM 19  Could a fistula be a wound?

     3:49PM 20  A.  Absolutely.

     3:49PM 21  Q.  Could a fistula be inside of a wound?

     3:49PM 22  A.  Definitely.

     3:49PM 23  Q.  Could there be a wound without a fistula?

     3:49PM 24  A.  Yes, sir.  And there may be a fistula without a wound.

     3:49PM 25  Q.  Okay.  Now, let's go back to some other preliminary things
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     3:49PM  1  here.  Generally speaking, what do you do as a Major in the

     3:50PM  2  U.S. Army Reserves?

     3:50PM  3  A.  Well, I'm blessed.  I have a very select group of

     3:50PM  4  instructors.  We have 50 people in the United States that

     3:50PM  5  cover the western half of the United States.  And we are

     3:50PM  6  instructors to teach troops how to take care of themselves in

     3:50PM  7  a battlefield situation.

     3:50PM  8            So as of about 12 weeks ago we came up with a new

     3:50PM  9  course called a Combat Advanced Skills Training Course.  And

     3:50PM 10  that course is designed to teach lay troops -- troops that

     3:50PM 11  don't have a medical background -- how to stop their own

     3:50PM 12  hemorrhaging, how to stop their bleeding, how to apply a

     3:50PM 13  tourniquet to themselves.  We're actually preparing troops now

     3:50PM 14  to do their own first aid because our medical corps is

     3:50PM 15  actually with weapons, where we weren't before in previous

     3:50PM 16  wars.

     3:50PM 17  Q.  Okay.

     3:50PM 18  A.  So that's our new training.  But I'm an instructor.  And I

     3:50PM 19  teach E.M.T.s Prehospital Trauma Life Support, Trauma Aims,

     3:50PM 20  Combat Lifesaver and now the Combat Advanced Training Skills

     3:50PM 21  Course.

     3:50PM 22  Q.  Now -- and I guess because you're a Major, you have been

     3:51PM 23  in the Army Reserves for a number of years?

     3:51PM 24  A.  I am old.

     3:51PM 25  Q.  How many years have you been --
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     3:51PM  1  A.  I'm going on 21 years.  And I didn't go in till I was 30.

     3:51PM  2  Q.  Now, you also have a masters degree, don't you?

     3:51PM  3  A.  Yes, sir, I do.

     3:51PM  4  Q.  And I think you mentioned a minute ago that you're also

     3:51PM  5  working on your Ph.D. degree right now?

     3:51PM  6  A.  I'm finishing my last year of my course work, and I'll

     3:51PM  7  start my dissertation next summer.

     3:51PM  8  Q.  Okay.  Now, we've heard of a company in this case called

     3:51PM  9  Smith & Nephew.  Did you used to do some work for Smith &

     3:51PM 10  Nephew?

     3:51PM 11  A.  I was the niece.

     3:51PM 12  Q.  What did you do?

     3:51PM 13  A.  Mr. Smith and his nephew have a very large wound care

     3:51PM 14  company.  And I was the clinician who covered 15 states west

     3:51PM 15  of the Rockies.  So I travelled for five years to the day.

     3:51PM 16  Q.  Now, you have also been an expert witness in an elder

     3:51PM 17  abuse case before, haven't you?

     3:51PM 18  A.  Yes, sir.

     3:51PM 19  Q.  Do you consider yourself to be a patient advocate?

     3:51PM 20  A.  Huge patient advocate.

     3:52PM 21  Q.  You know Tim Johnson pretty well?

     3:52PM 22  A.  Very well.

     3:52PM 23  Q.  Is Tim Johnson a patient advocate?

     3:52PM 24  A.  Yes, he is.

     3:52PM 25  Q.  Do you believe Richard Weston is a patient advocate?
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     3:52PM  1  A.  Absolutely.  I wouldn't be with the company if it wasn't.

     3:52PM  2  Q.  Do you believe it's all about money with them or that they

     3:52PM  3  really do want people to get this treatment?

     3:52PM  4  A.  It's definitely not about money.  We have spent so many

     3:52PM  5  years and so much time and so much energy just trying to offer

     3:52PM  6  an option.  And the option is wonderful.

     3:52PM  7  Q.  Now, tell us about how it is that you first came to use a

     3:52PM  8  Versatile 1.  I think it had to do with Mr. Johnson calling

     3:52PM  9  you.  Just explain to the jury what happened.

     3:53PM 10  A.  I spent probably ten years previous to that doing research

     3:53PM 11  for Advance Tissue Sciences, which is a company that brought

     3:53PM 12  human skin to market for burn patients and for diabetic foot

     3:53PM 13  ulcer patients.  Prior to that I was with Mr. Smith and his

     3:53PM 14  nephew.  So I spent many years doing research and education

     3:53PM 15  and consultation.

     3:53PM 16            And then Tim was actually one of my medical

     3:53PM 17  representatives in 1989 when I came back from Guam.  I spent

     3:53PM 18  ten years in Guam.

     3:53PM 19  Q.  You had been in Guam for what purpose?

     3:53PM 20  A.  A very tall husband that wanted to build a boat on the

     3:53PM 21  Island and raise children.

     3:53PM 22  Q.  So you lived in -- you live on Guam for --

     3:53PM 23  A.  Ten years.

     3:53PM 24  Q.  -- a decade?  And then you came back to California?

     3:53PM 25  A.  Yes, I did.  And I landed a position with Kaiser -- which
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     3:53PM  1  is our HMO in the San Diego area.  And I was the lead

     3:53PM  2  enterostomal therapy nurse at that time.  Now it's more of a

     3:53PM  3  wound care nurse.

     3:53PM  4            And Tim called on me, as a medical representative

     3:53PM  5  for Calgon Bestol (phonetic).  And he -- over the years we

     3:53PM  6  kept in contact briefly through conferences because we were

     3:53PM  7  all tied up into the same thing.

     3:54PM  8  Q.  Okay.  So Tim had worked for another company where he was

     3:54PM  9  a sales rep to you?

     3:54PM 10  A.  Right.

     3:54PM 11  Q.  And you became friends, I guess, and business associates?

     3:54PM 12  A.  Right.

     3:54PM 13  Q.  And then a patient came into your life that caused you to

     3:54PM 14  call Tim and ask for help?

     3:54PM 15  A.  After 2002 our Advanced Tissue Sciences went bankrupt.  We

     3:54PM 16  brought skin to market but another company took it over.  And

     3:54PM 17  I was a freelancer for probably the first time in my whole

     3:54PM 18  career.  And at that time I was looking for different

     3:54PM 19  opportunities to offer education, information in wound care.

     3:54PM 20  And I was a home care nurse for Tender Loving Care.

     3:54PM 21  Q.  What's Tender Loving Care?

     3:54PM 22  A.  It's a home care agency.  And I was their only wound care

     3:54PM 23  clinician at the time.

     3:54PM 24  Q.  Okay.

     3:54PM 25  A.  So I would go house to house taking care of wounded
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     3:54PM  1  patients.  And this particular patient was discharged from the

     3:54PM  2  county hospital with a very, very large open wound.

     3:54PM  3  Q.  Now, was this -- was this what we call an indigent

     3:54PM  4  patient?

     3:54PM  5  A.  She was an indigent patient on Medi-Cal.

     3:55PM  6  Q.  Meaning she was poor, didn't have any money?

     3:55PM  7  A.  She had Medi-Cal.  No money, but Medi-Cal, which is our

     3:55PM  8  state coverage for indigent patients.

     3:55PM  9  Q.  Okay.

     3:55PM 10  A.  And she'd been discharged from UCSD after gastric bypass

     3:55PM 11  surgery.  And she had a huge wound that was not going to heal

     3:55PM 12  unless we applied negative pressure.

     3:55PM 13  Q.  Now, let me ask you this.  Had she had a baby?

     3:55PM 14  A.  She -- no, she was morbid obesity, and went in for

     3:55PM 15  bariatric surgery.  She did have a three-year-old little boy

     3:55PM 16  at home.  But her surgical procedure itself was gastric bypass

     3:55PM 17  surgery.

     3:55PM 18  Q.  Okay.  So why did you call Tim?

     3:55PM 19  A.  Well, I had met him a couple of months, maybe a year,

     3:55PM 20  before that.  And he was launching the negative pressure wound

     3:55PM 21  therapy with the Versatile 1.  And I had remembered, I had his

     3:55PM 22  card and I called him.  And I said, hey, I've got a wonderful

     3:55PM 23  opportunity for us to do a trial here in San Diego.  So I

     3:55PM 24  talked to the patient, and she was real reluctant because she

     3:55PM 25  had been on the Wound VAC at the hospital.  And she was
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     3:55PM  1  fearful of the discomfort that she had experienced in the

     3:55PM  2  hospital.

     3:55PM  3  Q.  Let me ask you about that.  In your experience with the

     3:56PM  4  KCI Wound VAC, although it's a good product that you've talked

     3:56PM  5  about, is it sometimes very painful to people who use it?

     3:56PM  6  A.  The --

     3:56PM  7  Q.  The VAC.

     3:56PM  8  A.  Absolutely.

     3:56PM  9  Q.  Why?

     3:56PM 10  A.  Well, it has very high pressures.  And the high pressures,

     3:56PM 11  the granulating tissue that's actually in a wound bed, which

     3:56PM 12  we like -- we like granulation tissue -- if it sucks up into

     3:56PM 13  the sponge and -- or the product itself, it creates an

     3:56PM 14  unfortunate debridement process, which means we're actually

     3:56PM 15  taking off nice, healthy tissue, which is also very painful.

     3:56PM 16  Q.  Dr. Orgill identified Defendant 428 as a piece of this

     3:56PM 17  black sponge that the VAC uses.

     3:56PM 18  A.  Exactly.

     3:56PM 19  Q.  So if the sponge is in the wound bed, and the granulation

     3:56PM 20  tissue grows into the sponge --

     3:56PM 21  A.  Right.

     3:56PM 22  Q.  -- when it comes time to replace the dressing, they remove

     3:56PM 23  the sponge, and it may tear out some healthy tissue?

     3:56PM 24  A.  Exactly.  And in our age CPR guidelines, which are

     3:56PM 25  guidelines that we published in the early '90s, we try and
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     3:56PM  1  discourage using a product that actually selectively debrides.

     3:57PM  2  Part of the -- part of the reason is because of the pain.

     3:57PM  3  Q.  And in your experience have patients actually had to

     3:57PM  4  receive some pretty serious medication in order to tolerate

     3:57PM  5  the pain of changing that black sponge?

     3:57PM  6  A.  It's not uncommon that they have to be premedicated prior

     3:57PM  7  to dressing changes.  And in some situations they're having to

     3:57PM  8  be medicated again after.

     3:57PM  9  Q.  Okay.  So we got this patient.  She's -- how old was she?

     3:57PM 10  A.  33.

     3:57PM 11  Q.  33.  She's obese?

     3:57PM 12  A.  Obese.

     3:57PM 13  Q.  Big, bad abdominal wound?

     3:57PM 14  A.  Exactly.

     3:57PM 15  Q.  And so she -- you recommend to her, who's an indigent

     3:57PM 16  patient, the Versatile 1.  Tim says okay.  And she's a little

     3:57PM 17  reluctant at first because she doesn't want to keep having

     3:57PM 18  this pain?

     3:57PM 19  A.  Right.

     3:57PM 20  Q.  What happened next?

     3:57PM 21  A.  Well, I explained to her what we were going to do and how

     3:57PM 22  we were doing to it and what products we were going to use and

     3:57PM 23  what pump we were going to use.  And that I had a connection

     3:57PM 24  --

     3:57PM 25            COURT REPORTER:  I'm sorry, ma'am.  Can you slow
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     3:57PM  1  down just a little bit?

     3:57PM  2            THE WITNESS:  It's the Army in me.

     3:57PM  3            THE COURT:  Start over in your answer, if you would,

     3:57PM  4  Ms. Taylor.

     3:57PM  5            THE WITNESS:  I explained to her the different

     3:57PM  6  components of the product, the therapy.  I explained to her

     3:58PM  7  that the company was local San Diego and that I could offer

     3:58PM  8  her at -- this is no cost.  It was a trial -- to offer the

     3:58PM  9  therapy, the negative pressure wound therapy to try to

     3:58PM 10  encourage her wound to close faster.

     3:58PM 11  BY MR. MCCLANAHAN:

     3:58PM 12  Q.  And she ultimately agreed?

     3:58PM 13  A.  Absolutely.

     3:58PM 14  Q.  And what happened?

     3:58PM 15  A.  I placed her -- I think it was 7/15.  I know we have a

     3:58PM 16  copy of the study here.  It was July -- I admitted her to the

     3:58PM 17  home care agency services on June.  And I placed her on the

     3:58PM 18  therapy in July.  It took us a little while to get logistics

     3:58PM 19  ironed out.  And I actually applied the product for eight

     3:58PM 20  weeks.  And we saw significant, wonderful, comfortable

     3:58PM 21  healing.

     3:58PM 22  Q.  Is that the case study that you have used at some of your

     3:58PM 23  presentations?

     3:58PM 24  A.  Yes, it is.

     3:58PM 25  Q.  Stacey, can we please see Defendant 337?
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     3:58PM  1            What is this?

     3:58PM  2  A.  This is a poster that we developed based on the case study

     3:59PM  3  that I had admitted to the Tender Loving Care home care

     3:59PM  4  agency.

     3:59PM  5  Q.  Now, when you say "poster," like what are the dimensions

     3:59PM  6  of this when you have it set up?

     3:59PM  7  A.  Usually a 4-by-6.  I think this was like 4 by -- maybe

     3:59PM  8  it's -- 3-by-4.

     3:59PM  9  Q.  Okay.  But it's feet?

     3:59PM 10  A.  Yes.

     3:59PM 11  Q.  Big thing?

     3:59PM 12  A.  Yes.  It goes on a poster board in a conference hall.

     3:59PM 13  Q.  And we see here, "By Shelley R. Burdette-Taylor,

     3:59PM 14  registered nurse," et cetera, et cetera.  And you call your

     3:59PM 15  consulting firm Taylor'D Health Education, correct?

     3:59PM 16  A.  Exactly.

     3:59PM 17  Q.  T-A-Y-L-O-R-'-D, like tailored?

     3:59PM 18  A.  Correct.

     3:59PM 19  Q.  And is this woman that you're discussing here, case study?

     3:59PM 20  A.  Yes, it is.

     3:59PM 21  Q.  Describe for the jury -- let's just go through these.

     3:59PM 22  Let's take the first slide.  You said July 15, 2003.  Explain

     3:59PM 23  to the jury what this is showing?

     3:59PM 24  A.  She's -- well, what we try to do is give the statistics of

     3:59PM 25  the patient themselves.  She's a 33-year-old female, status
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     4:00PM  1  post-gastric bypass.  In April of '03.  So this is already

     4:00PM  2  June, July, eight weeks later.  And it was a dehisced

     4:00PM  3  abdominal wound, like I described earlier, because of the

     4:00PM  4  infection.  She was discharged to home care on June of '03.

     4:00PM  5  The wound itself was 15 sonometers long, 6 sonometers wide and

     4:00PM  6  6.5 depth, meaning that's how deep it goes down into the

     4:00PM  7  belly.  It was 1.5 sonometers of a granulating bridge in the

     4:00PM  8  center of the wound, which is very unusual.

     4:00PM  9  Q.  Is this this little like a bridge right here?

     4:00PM 10  A.  Yes, exactly.

     4:00PM 11  Q.  Okay.

     4:00PM 12  A.  But that was encouraging because that means I can actually

     4:00PM 13  use that hole -- those two hole wounds to actually granulate

     4:00PM 14  in and have faster healing.  So I left that in place.  I

     4:00PM 15  didn't want them to actually surgically debride that, which is

     4:00PM 16  what some clinicians do.

     4:00PM 17            The Versatile 1 was started with a constant 75

     4:00PM 18  millimeters of pressure on July 15, '03.  And the dressing was

     4:00PM 19  changed on two times a week.  In home care I go out Monday

     4:00PM 20  through Thursdays or Tuesdays through Fridays.

     4:01PM 21  Q.  And did you change it yourself?

     4:01PM 22  A.  Yes, I did.

     4:01PM 23  Q.  Okay.  Let's go to the second slide, please, Stacey.

     4:01PM 24            This is a couple of weeks later, August 1st?

     4:01PM 25  A.  August 1st.  Follow-up two times a week.  There was less
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     4:01PM  1  drainage.  Usually within three to five, seven days after we

     4:01PM  2  apply negative pressure we reduce the swelling of the wound

     4:01PM  3  and there's less drainage, which is wonderful.

     4:01PM  4  Q.  By the way, when you were changing these dressings, was

     4:01PM  5  she experiencing any of the same kind of pain with the

     4:01PM  6  Versatile 1 that she had had with the VAC?

     4:01PM  7  A.  Per her, no.  But I wasn't with her when she was on the

     4:01PM  8  VAC at the county hospital.

     4:01PM  9  Q.  But at least as the patient talking to her nurse, she

     4:01PM 10  said, well, this is better?

     4:01PM 11  A.  Right.  And her mother was actually helping take care of

     4:01PM 12  her.

     4:01PM 13  Q.  Okay.

     4:01PM 14  A.  So we start --

     4:01PM 15  Q.  And actually, you note here, "No complaints of pain"?

     4:01PM 16  A.  Right.

     4:01PM 17  Q.  Okay.  So the wound is getting better?

     4:01PM 18  A.  Right.

     4:01PM 19  Q.  Let's go to the third one, Stacey.

     4:01PM 20            So now we're a couple of weeks later.  Actually, 18

     4:01PM 21  days later.  Tell us -- August 19.  What are we seeing there?

     4:01PM 22  A.  If you look at the measurements, they're significantly

     4:01PM 23  reduced, which is what we're striving for.  One of the

     4:01PM 24  biggest -- one of the best signs of wound healing is actually

     4:02PM 25  closure.  And that's what we're striving for.
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     4:02PM  1  Q.  Let's talk about that just a second, because the jury has

     4:02PM  2  heard some testimony about drainage versus healing.  With this

     4:02PM  3  wound getting smaller with the Versatile 1, was this wound

     4:02PM  4  healing?

     4:02PM  5  A.  Absolutely.

     4:02PM  6  Q.  This is the very first time you used it, it was healing?

     4:02PM  7  A.  Absolutely.

     4:02PM  8  Q.  Okay.  And Stacey, please, the bottom.

     4:02PM  9            And now we're September 17.  What do we see?

     4:02PM 10  A.  This is the last time I had placed her on the product

     4:02PM 11  because she has a little three-year-old.  And she chose to go

     4:02PM 12  to preschool with this child.  And with the negative pressure,

     4:02PM 13  you usually want them on the pump pretty much -- at that time,

     4:02PM 14  in '03, we were saying 24/7.  Now we know better, that we can

     4:02PM 15  actually do periodic.  So we actually discontinued the

     4:02PM 16  therapy.  And I put her back on moist wound healing, which

     4:02PM 17  we've done since 1959.

     4:02PM 18  Q.  And was she able to go to preschool with her child, and

     4:02PM 19  did she ultimately heal completely?

     4:03PM 20  A.  Absolutely.

     4:03PM 21  Q.  So just so we're clear, this bad wound that had been

     4:03PM 22  treated with the VAC, for whatever reason, she got off the

     4:03PM 23  VAC, she got onto the Versatile 1.  And it got it down, healed

     4:03PM 24  it to where she could go back to regular --

     4:03PM 25  A.  Drain.
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     4:03PM  1  Q.  -- traditional things, go to school with her child, and

     4:03PM  2  ultimately healed up completely?

     4:03PM  3  A.  Exactly.

     4:03PM  4  Q.  Were you pleased with the results of the Versatile 1 after

     4:03PM  5  just one experience?

     4:03PM  6  A.  I was.  I was pleased after the first dressing change.

     4:03PM  7  Q.  Okay.  And the Versatile 1, I take it, was provided by

     4:03PM  8  BlueSky, by specially Tim, at no charge?

     4:03PM  9  A.  Exactly.

     4:03PM 10  Q.  You have been working in wound care for how many years?

     4:03PM 11  A.  30 years.  That's all I've done.

     4:04PM 12  Q.  You mentioned that one of your many jobs was parish nurse.

     4:04PM 13  And I frankly wasn't familiar with that.  I know what a parish

     4:04PM 14  is, but I've never heard of a parish nurse.  What does that

     4:04PM 15  involve?

     4:04PM 16  A.  The American Nurse's Association recently identified

     4:04PM 17  another area for giving education, consultation, referral, and

     4:04PM 18  really incorporating mind, body and spirit.  In our health

     4:04PM 19  care system we have a tendency to forget the mind and the

     4:04PM 20  spirit, and we look at the physical components.  So in the

     4:04PM 21  congregational area we're looking at mind, body and spirit.

     4:04PM 22  So I work with the church quite often doing health education,

     4:04PM 23  consulting, wellness programs, blood pressure checks.

     4:04PM 24  Q.  Is this going to be like a new area of nursing?

     4:04PM 25  A.  Absolutely.  In fact, it'll be a board certification very
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     4:04PM  1  soon.

     4:04PM  2  Q.  And as I understand it, you have -- you either are about

     4:04PM  3  to release a book or you have released a book, perhaps, on

     4:04PM  4  diabetic foot ulcers?

     4:04PM  5  A.  I have actually three, a series of books on diabetic foot

     4:05PM  6  ulcers, venous insufficiency and pressure ulcers.

     4:05PM  7  Q.  And do you go to different cities from time to time in

     4:05PM  8  connection with your Taylor'D Health operation and make

     4:05PM  9  presentations to people about, for example, how to prevent

     4:05PM 10  amputations?

     4:05PM 11  A.  Exactly.

     4:05PM 12  Q.  Okay.

     4:05PM 13  A.  My thesis in grad school was on prevention of amputations.

     4:05PM 14  Q.  And you make presentations, as I understand it, to nurses,

     4:05PM 15  physical therapists, doctors, podiatrists, dieticians,

     4:05PM 16  diabetic educators, people like that?

     4:05PM 17  A.  Exactly.

     4:05PM 18  Q.  Now, the jury may have a chance to meet Penny Campbell

     4:05PM 19  tomorrow.  But just so we can -- I'd like to describe the way

     4:05PM 20  that you and Penny interrelate.  You've said that you're a

     4:05PM 21  nurse.  Is Penny a nurse?

     4:05PM 22  A.  Penny's a physical therapist.

     4:06PM 23  Q.  And you say you live on the West Coast.  Where does she

     4:06PM 24  live?

     4:06PM 25  A.  Nashville, Tennessee.
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     4:06PM  1  Q.  Do you and Penny work together in some way to do the

     4:06PM  2  presentations for BlueSky when they need to be done?

     4:06PM  3  A.  We try to compliment each other.  Health care and wound

     4:06PM  4  care can't be one discipline.  And what we try to do is bring

     4:06PM  5  our different specialties and our different skills and our

     4:06PM  6  different talents to the forefront.  And we do a lot of

     4:06PM  7  education together.  We also collaborate together because

     4:06PM  8  there's some things that I don't know, not being a PT.  And

     4:06PM  9  there's some areas that she looks to me as a nurse.  So

     4:06PM 10  really, it works very well together.

     4:06PM 11  Q.  Okay.  Well, we'll talk to Penny tomorrow then.

     4:06PM 12            Now, do you believe, based upon your own personal

     4:06PM 13  experience, that the Versatile 1 is a cost effective product?

     4:06PM 14  A.  Absolutely.

     4:06PM 15  Q.  Why do you say that?

     4:06PM 16  A.  Well, for one, we've been doing moist wound healing,

     4:06PM 17  occlusive dressings, since 1959.  Dr. George Winter brought

     4:07PM 18  moist wound healing to market when he tested pigs with Saran

     4:07PM 19  Wrap.  So that's not new.  And a lot of the product in the

     4:07PM 20  kits that the BlueSky Medical system has put together is stuff

     4:07PM 21  that we have been doing since the 1960s.

     4:07PM 22            So what we actually offered was a pump that can help

     4:07PM 23  deliver negative pressure with the drain that's been on the

     4:07PM 24  market forever, and with products that have been on the market

     4:07PM 25  so that we can actually tailor the sales, the marketing, the,
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     4:07PM  1  you know, research, the education specific to the account.  We

     4:07PM  2  can help them decrease their costs by using their products on

     4:07PM  3  their shelves.  And we've always encouraged that because it's

     4:07PM  4  very difficult for long-term care, home care and acute care

     4:07PM  5  nowadays.  Everybody's on a budget.  And you can't be spending

     4:07PM  6  money frivolously.  They need to be able to do a therapy and

     4:07PM  7  be cost effective.

     4:07PM  8  Q.  Now, with regard to these presentations, does Mr.

     4:08PM  9  Weston -- Richard Weston, or any other representative of

     4:08PM 10  BlueSky assist you in preparing your presentations?

     4:08PM 11  A.  No.

     4:08PM 12  Q.  You are an independent consultant?

     4:08PM 13  A.  Clinician, right.

     4:08PM 14  Q.  So they ask you to put it together, and you put it

     4:08PM 15  together as you see fit?

     4:08PM 16  A.  Exactly.  Base it on research, literature and experience.

     4:08PM 17  Q.  Well, Mr. Macon has shown us previously that in one of

     4:08PM 18  your presentations there's reference to a Philbeck article?

     4:08PM 19  A.  Exactly.

     4:08PM 20  Q.  You know the article I'm talking about?

     4:08PM 21  A.  I do.

     4:08PM 22  Q.  And he has shared with the jury that the Philbeck article

     4:08PM 23  talks about a study that was done on the VAC, not on the

     4:08PM 24  Versatile 1.

     4:08PM 25  A.  Right.
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     4:08PM  1  Q.  But yet, you have chosen to use the Philbeck study to talk

     4:08PM  2  about -- in your presentation about negative pressure wound

     4:08PM  3  therapy.

     4:08PM  4  A.  Exactly.

     4:08PM  5  Q.  Why have you done that?

     4:08PM  6  A.  Historically in the wound care arena we borrow our

     4:08PM  7  research from each other on a regular basis.  I helped bring

     4:09PM  8  Profore to market in 1993.

     4:09PM  9  Q.  I'm sorry.  What was that?

     4:09PM 10  A.  Profore.

     4:09PM 11  Q.  Spell that.

     4:09PM 12  A.  P-R-O-F-O-R-E.

     4:09PM 13  Q.  What does it do?

     4:09PM 14  A.  It's a four layer bandage specifically for chronic venous

     4:09PM 15  insufficiency patients.  They have leaky valves.  And

     4:09PM 16  they pool fluid in their lower extremities.  And what we do is

     4:09PM 17  we actually brought the product to market from England --

     4:09PM 18  actually, the Smith & Nephew clinicians went to England to

     4:09PM 19  learn about the research that they had done there.  We brought

     4:09PM 20  the market -- we brought the product to the United States.

     4:09PM 21  And we launched it based on the research that was published in

     4:09PM 22  Europe.

     4:09PM 23            Not -- probably a year later, maybe two years later,

     4:09PM 24  Johnson & Johnson brought a very similar product to market

     4:09PM 25  referencing our research.  Now, at first I was appalled.  I
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     4:09PM  1  was just appalled.  And then I realized it's actually a

     4:09PM  2  compliment, because they valued our research so much so, that

     4:09PM  3  they used it.  And that's not uncommon, when you have been

     4:09PM  4  identified as a -- moist wound healing is moist wound healing.

     4:09PM  5  You can use an Opsite or you can use a Tegaderm.  But you're

     4:09PM  6  still going to use the same research that's published around

     4:10PM  7  moist wound healing.  And it's the same thing with negative

     4:10PM  8  pressure wound therapy.

     4:10PM  9  Q.  So the decision to talk about Philbeck as being precedent

     4:10PM 10  for negative pressure wound therapy, whatever that would be,

     4:10PM 11  was your decision, and you thought it was appropriate to do?

     4:10PM 12  A.  Yes, sir.

     4:10PM 13  Q.  By the way, have you ever been to San Antonio before?

     4:10PM 14  A.  Many times.

     4:10PM 15  Q.  What has brought you here?

     4:10PM 16  A.  Well, first, I'm an Army nurse.  Army nurse capital of the

     4:10PM 17  world right here.  So Fort Sam Houston, I came for my officer

     4:10PM 18  basic and I came here for my officer advanced courses.

     4:10PM 19            I also spent five years of my life doing research

     4:10PM 20  here in San Antonio at the University of Texas with Dr.

     4:10PM 21  Armstrong and Dr. Harkless and then also with Dr. Pollock.  We

     4:10PM 22  were bringing Dermagraph to market, which is the healing skin

     4:10PM 23  for diabetic foot ulcers.  And San Antonio has a huge diabetic

     4:10PM 24  population.  And many of them are losing their limbs.  So this

     4:10PM 25  was a prime site for the research I was involved in.
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     4:11PM  1  Q.  Now, complaints about the KCI VAC.  Again, as -- although

     4:11PM  2  it undoubtedly is a fine product and you, yourself, recommend

     4:11PM  3  it in certain instances, there have been some complaints about

     4:11PM  4  it brought to your attention, correct?

     4:11PM  5  A.  Yes, sir.

     4:11PM  6  Q.  You mentioned one of them already is the pain involved

     4:11PM  7  with that particular product?

     4:11PM  8  A.  Right.

     4:11PM  9  Q.  Now, to what extent has the topic of alarms been an issue

     4:11PM 10  with the VAC as opposed to the Versatile 1?

     4:11PM 11  A.  It's less and less and less of an issue.  But originally,

     4:11PM 12  when we first came out, it was, oh, my gosh, you don't have an

     4:11PM 13  alarm.

     4:11PM 14  Q.  Stop.  Let me ask you this.  Now, when the Versatile 1

     4:11PM 15  first came out, you said it did not have the same alarm on it

     4:11PM 16  that the VAC had, correct?

     4:11PM 17  A.  Exactly.

     4:11PM 18  Q.  Now, first of all, with regard to pumps, did pumps

     4:11PM 19  typically have alarms on them?

     4:11PM 20  A.  No.  Suction pumps never had alarms on them.

     4:11PM 21  Q.  We know that -- for example, what sort of medical devices

     4:11PM 22  did traditionally have alarms on them?

     4:12PM 23  A.  Well, when we started to get the IVs on the market, we --

     4:12PM 24  especially those that were delivering chemotherapy and things

     4:12PM 25  like that, all of those had alarms on them.
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     4:12PM  1            When the beds came to market, they had alarms on

     4:12PM  2  them because we were fearful if the bed deflated and the

     4:12PM  3  patient was laying on a hard framed surface, that would injure

     4:12PM  4  them.

     4:12PM  5            But suction pumps typically never had alarms on

     4:12PM  6  them.  And many times IVs didn't.

     4:12PM  7  Q.  And from the practical standpoint of -- let's say that

     4:12PM  8  you're a nurse.  We heard a second ago, I'll represent to you,

     4:12PM  9  from Sue Girolami, that one of the recommendations she makes

     4:12PM 10  as a distributor when she's making her presentations, is that

     4:12PM 11  the patient should be checked frequently.  I think she said

     4:12PM 12  every four to eight hours, if not more.

     4:12PM 13  A.  Exactly.

     4:12PM 14  Q.  From a qualified wound care nurse's standpoint, okay,

     4:12PM 15  assuming that you're checking your patient frequently, have

     4:12PM 16  alarms on the VAC going off been a complaint from nurses?

     4:12PM 17  A.  Yes, sir.

     4:12PM 18  Q.  Tell us why.

     4:12PM 19  A.  Well, it's not so much the product itself.  It's the

     4:13PM 20  clinician trying to apply the product.  If they don't get a

     4:13PM 21  perfect seal, the alarm will go off on a regular basis.  And

     4:13PM 22  unfortunately -- and I truly believe this, is that some

     4:13PM 23  suction is better than none.  Just like some compression is

     4:13PM 24  better than none.  But if you're constantly trying to change

     4:13PM 25  the dressing, patch the dressing, and trying to secure that
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     4:13PM  1  alarm, you're actually deterring wound healing --

     4:13PM  2  Q.  All right.  So --

     4:13PM  3  A.  -- and care.

     4:13PM  4  Q.  I mean, it may sound common sense to a layperson, oh, no

     4:13PM  5  alarm, that must be a bad thing.  But to you, as a wound care

     4:13PM  6  nurse, an alarm might be as big a problem to a nurse as

     4:13PM  7  absence of an alarm?

     4:13PM  8  A.  Exactly.

     4:13PM  9  Q.  Okay.  So in your mind is the Versatile 1 in any way an

     4:13PM 10  inferior product because it doesn't have an alarm, whereas the

     4:13PM 11  VAC does have an alarm?

     4:13PM 12  A.  Not at all.

     4:13PM 13  Q.  Now, with regard to -- you were -- you were -- you've been

     4:14PM 14  asked before at your deposition, about whether the Versatile 1

     4:14PM 15  or the VAC is easier to get a good seal with.  And in your

     4:14PM 16  opinion which is it?

     4:14PM 17  A.  Well, the Versatile 1 is easy to get a good seal.  But it

     4:14PM 18  all depends, too, on the wound itself and the location.

     4:14PM 19  Q.  I believe -- I believe you testified previously that you

     4:14PM 20  -- with the Versatile 1 you "obliterate" the dead space?

     4:14PM 21  A.  Right.

     4:14PM 22  Q.  That was the word that you used.  And I got a dictionary

     4:14PM 23  because I looked that up here in just the Webster's

     4:14PM 24  dictionary.  But they define obliterate:  To destroy, utterly

     4:14PM 25  leave no trace of, blot or wipe out, erase, et cetera.
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     4:14PM  1            So if you're obliterating the dead space, you are

     4:14PM  2  completely filling it up with gauze, right?

     4:14PM  3  A.  Exactly.

     4:14PM  4  Q.  So, for example, to obliterate the dead space on this

     4:14PM  5  particular manikin -- you see how this gauze has obliterated

     4:14PM  6  the dead space?

     4:14PM  7  A.  We fill up the cavity.  Whatever the cavity is, we fill it

     4:15PM  8  up.  We used to call it pack, but we had tendencies to

     4:15PM  9  overpack wounds.  So now it's to fill.  Obliterate means to

     4:15PM 10  fill the dead space.

     4:15PM 11  Q.  And if you had a wound with a -- say, a bowl in it kind of

     4:15PM 12  thing, and you had a little gauze, but it wasn't even half

     4:15PM 13  full of gauze, that would not be obliterating the dead space?

     4:15PM 14  A.  Exactly.

     4:15PM 15  Q.  And so that might give you -- by obliterating the dead

     4:15PM 16  space with the Versatile 1, you found, in your personal

     4:15PM 17  experience, it's much easier to get a good seal?

     4:15PM 18  A.  Very simple.

     4:15PM 19  Q.  Have you had any complaints about the VAC with regard to

     4:15PM 20  its cost?

     4:15PM 21  A.  All the time.

     4:15PM 22  Q.  Tell us about that.

     4:15PM 23  A.  You know, it's unfortunate because of -- not so much the

     4:15PM 24  cost of the product, but it's the cost of the kits.

     4:15PM 25            MR. MACON:  Your Honor, may we approach?
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     4:15PM  1            THE COURT:  Okay.

     4:15PM  2       (At the bench off the record)

     4:17PM  3            THE COURT:  I think just, for the record, the

     4:17PM  4  concern was that just talking about complaints is talking

     4:17PM  5  about something that's been heard from other people.  So I've

     4:17PM  6  sustained that objection.  But I think you wanted to approach

     4:18PM  7  this from a different direction.

     4:18PM  8            MR. MCCLANAHAN:  Thank you.  Yes.

     4:18PM  9  BY MR. MCCLANAHAN:

     4:18PM 10  Q.  I'm not going to ask you what other people have told you

     4:18PM 11  about the cost of the VAC.  That's not the issue.  But I am

     4:18PM 12  going to ask you, in your own experience, where you've used

     4:18PM 13  the VAC and where you've used the Versatile 1, in all the

     4:18PM 14  different ways you've told us, have you, yourself, made some

     4:18PM 15  kind of an analysis in your own head about whether the VAC is

     4:18PM 16  more costly than the Versatile 1?

     4:18PM 17  A.  The problem is the abuse in the sense that we have product

     4:18PM 18  sitting in stockrooms that are cases and cases of product

     4:18PM 19  where patients actually died right after they got started on

     4:18PM 20  the therapy, and now we can't return the product, nor can we

     4:18PM 21  use it for anything else.  And that's a huge waste of money.

     4:18PM 22  Q.  So with KCI --

     4:18PM 23            MR. MACON:  Your Honor, I'm going to object to that

     4:18PM 24  testimony.  That really doesn't have anything to do with this

     4:18PM 25  case.  And we know it.
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     4:18PM  1            THE COURT:  Well, let me just -- let me just ask,

     4:18PM  2  you're saying that someone started using the VAC and they had

     4:19PM  3  all the product available with the VAC, and then -- and then

     4:19PM  4  something happened to the patient and there was no --

     4:19PM  5            THE WITNESS:  There's no avenue to return product

     4:19PM  6  and get reimbursed, or even get credit for future.

     4:19PM  7            THE COURT:  Okay.  Well, I'll overrule the

     4:19PM  8  objection.  And you go on to the next question, the next

     4:19PM  9  subject.

     4:19PM 10            MR. MCCLANAHAN:  Okay.  Thanks, Your Honor.

     4:19PM 11  BY MR. MCCLANAHAN:

     4:19PM 12  Q.  Now, I take it you would agree that if we -- if we want to

     4:19PM 13  talk about extrinsic factors that affect wound healing, there

     4:19PM 14  would be hundreds?

     4:19PM 15  A.  Many.

     4:19PM 16  Q.  Like, for example, nutrition, hydration, medications, age,

     4:19PM 17  body size, diabetes, hypertension, other diseases, et cetera?

     4:19PM 18  A.  Right.

     4:20PM 19  Q.  So that, to say that the Versatile 1 is better or worse

     4:20PM 20  than the VAC for a given patient -- obviously, we don't take a

     4:20PM 21  single patient and treat half their wound with the VAC and

     4:20PM 22  half their wound with the Versatile 1, like a guinea pig, to

     4:20PM 23  see what's going to happen to them.  We don't do that.

     4:20PM 24  A.  Right.

     4:20PM 25  Q.  So to say that one is better or not from the other, you've
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     4:20PM  1  really got to look at it -- patient-by-patient basis?

     4:20PM  2  A.  Exactly.

     4:20PM  3  Q.  And in your -- in your personal experience, looking at all

     4:20PM  4  the different patients and all the different wounds and all

     4:20PM  5  the different years you have done this, have you concluded

     4:20PM  6  that they both work about as good as the other for the

     4:20PM  7  different wounds that they're good for?

     4:20PM  8  A.  They're an option.  Both of them are an option for

     4:20PM  9  negative pressure wound therapy.  And it's not just the

     4:20PM 10  patient.  It's the institution.  It's the budget.  It's the

     4:20PM 11  skill.  It's the level of care that the patients are getting.

     4:20PM 12  It's a huge number of variables that needs to take into

     4:20PM 13  consideration before they pick and choose a therapy or a

     4:21PM 14  product.

     4:21PM 15  Q.  From the clinician standpoint application-wise is the

     4:21PM 16  application of the Versatile 1 easier than the application of

     4:21PM 17  the VAC?

     4:21PM 18  A.  I believe so.

     4:21PM 19  Q.  You have been using suction pumps for wound healing for

     4:21PM 20  pretty much the whole 30-year career, haven't you?

     4:21PM 21  A.  Yes, sir.

     4:21PM 22  Q.  In making the presentations that you have made, have you

     4:21PM 23  been careful to tell your audience only the indications that

     4:21PM 24  the Versatile 1 has been cleared for?

     4:22PM 25  A.  We have discussed the indications for negative pressure
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     4:22PM  1  wound therapy once we had that cleared by FDA.

     4:22PM  2  Q.  I notice that Mr. Macon asked you a question in your

     4:22PM  3  deposition whether in your presentations you've ever told your

     4:22PM  4  audience that the Versatile 1 system has been cleared for the

     4:22PM  5  same indications as the VAC?

     4:22PM  6  A.  No.

     4:22PM  7  Q.  And you answered -- you answered no.  And would you tell

     4:22PM  8  us a little bit about why that is?

     4:22PM  9  A.  Originally, our FDA clearance was for closed suction wound

     4:22PM 10  drainage management.  And that was huge, because there are

     4:22PM 11  many patients with chronic wounds that have a lot of edema in

     4:22PM 12  the peripheral area of the wounds.  And our feeling with

     4:22PM 13  applying the Versatile 1, the negative pressure, was to

     4:22PM 14  actually reduce the edema and facilitate blood flow to the

     4:22PM 15  area, which enhances wound healing.  So I was all for closed

     4:22PM 16  suction wound drainage management.

     4:22PM 17            And it wasn't until -- I don't know what specific

     4:22PM 18  date.  But we did get cleared for wound healing, promotion of

     4:22PM 19  wound healing, promotion of granulation tissue.

     4:22PM 20  Q.  So you started talking about that?

     4:23PM 21  A.  Exactly.

     4:23PM 22  Q.  Do you make recommendations as to whether the Versatile 1

     4:23PM 23  system should be used with continuous suction or with

     4:23PM 24  intermittent suction?

     4:23PM 25  A.  We advocate use of continuous suction.
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     4:23PM  1  Q.  Do you sometimes -- so you began your presentations by

     4:23PM  2  telling people, it's our recommendation that you use

     4:23PM  3  continuous suction?

     4:23PM  4  A.  At 60 to 80 millimeters of mercury.

     4:23PM  5  Q.  Do you ever get questions from the audience about

     4:23PM  6  intermittent?

     4:23PM  7  A.  Absolutely.

     4:23PM  8  Q.  How do you answer those questions?

     4:23PM  9  A.  Well, truly, continuous suction is very therapeutic at a

     4:23PM 10  lower dose, 60 to 80 millimeters of mercury.  I know the KCI

     4:23PM 11  Wound VAC has indications for higher dose pressures and

     4:23PM 12  intermittent.  And there is some research that helps support

     4:23PM 13  the promotion of granulation tissue, simply because of the

     4:23PM 14  pump being turned off and turned back on, you know, as far as

     4:24PM 15  it being set at an intermittent level.

     4:24PM 16  Q.  Well, what does intermittent use have to do with pain on a

     4:24PM 17  patient?

     4:24PM 18  A.  That's an individual thing, too.  Many of our patients

     4:24PM 19  have pain with the intermittent use.  And some of them have

     4:24PM 20  pain with the continuous use.

     4:24PM 21  Q.  So just so -- just so the jury is clear, to the extent

     4:24PM 22  that the jury is interested in intermittent as something that

     4:24PM 23  the patents talk about, is that something -- I think I

     4:24PM 24  understand from your testimony that you do not recommend

     4:24PM 25  specifically that anybody use intermittent, but you leave it
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     4:24PM  1  up to the clinician to make their decision?

     4:24PM  2  A.  That is their call.

     4:24PM  3  Q.  Clinician being the doctor or the nurse?

     4:24PM  4  A.  Doctor, the nurse, the PT, whoever is governing the wound

     4:24PM  5  management at that time.

     4:24PM  6  Q.  Now, I want to go through -- we've had a -- we've had a

     4:24PM  7  witness in the case earlier that's talked about two specific

     4:24PM  8  ads that he tested with an internet test.  And I want to go

     4:25PM  9  over those two ads with you.

     4:25PM 10  A.  All right.

     4:25PM 11  Q.  As one who is skilled in the art of this wound management.

     4:25PM 12            Stacey, would you please first put up Plaintiff's

     4:25PM 13  Exhibit 193?

     4:25PM 14            Now, I want to go through this with you.  And the

     4:25PM 15  ultimate question I'm going to be interested in is whether

     4:25PM 16  there's anything false in this ad.  Okay?

     4:25PM 17            It starts off, "Is tearing out healthy tissue part

     4:25PM 18  of your negative pressure protocol?"  Now, did you have a

     4:25PM 19  discussion with BlueSky about this topic?

     4:25PM 20  A.  Well, I had a discussion with Richard about it.  My

     4:25PM 21  philosophy as a nurse and as a wound care nurse for many years

     4:25PM 22  is to always do the positive, not the negative.  And I was

     4:25PM 23  concerned about that approach.  It's not that it wasn't

     4:25PM 24  happening.  I was concerned about that approach.

     4:25PM 25  Q.  So, first of all, when you say, it's not that it wasn't

                                                                            4706

                                        Taylor - Direct

     4:25PM  1  happening, it is true it was happening, that sometimes -- and

     4:25PM  2  I take it it wasn't too uncommon from what you've told us, the

     4:26PM  3  black foam did tear out healthy tissue when it was removed?

     4:26PM  4  A.  Exactly.

     4:26PM  5  Q.  And as I understand it, one of the things KCI ultimately

     4:26PM  6  went to was putting --

     4:26PM  7  A.  Non-adherent.

     4:26PM  8  Q.  -- a non-adhering -- like an Aquaphor or something like

     4:26PM  9  that under it to prevent that?

     4:26PM 10  A.  In certain situations, because some people will granulate

     4:26PM 11  faster and more aggressively than others.

     4:26PM 12  Q.  And did you ultimately come to the belief that this was an

     4:26PM 13  okay thing to say?

     4:26PM 14  A.  I did.

     4:26PM 15  Q.  Why?

     4:26PM 16  A.  I was asked or invited to go to Parkland Medical Center

     4:26PM 17  here in Texas.  And I went on rounds with three beautiful

     4:26PM 18  wound care nurses who felt very strongly that they needed to

     4:26PM 19  understand the option.

     4:26PM 20            So I went on rounds with them.  And about the third

     4:26PM 21  or fourth case that we actually went out and changed the Wound

     4:26PM 22  VAC and, you know, discussed indications, contraindications,

     4:26PM 23  who would be indicated for maybe the Versatile 1, it was a

     4:26PM 24  young 20-year-old mom, Spanish speaking only, had just had a

     4:26PM 25  baby, had a wound infection from her C-section.  They had sent
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     4:26PM  1  the baby home.  And she was in the hospital alone, three weeks

     4:27PM  2  later, with a chronic wound that they were trying to close

     4:27PM  3  with negative pressure wound therapy.

     4:27PM  4  Q.  And her baby is home?

     4:27PM  5  A.  Her baby is at home.

     4:27PM  6  Q.  Without her?

     4:27PM  7  A.  Without her.

     4:27PM  8  Q.  What happened?

     4:27PM  9  A.  Now, the concern I had was, they premedicated her with

     4:27PM 10  morphine.  And we went in to do the dressing change.  And the

     4:27PM 11  first thing she did was cry.

     4:27PM 12  Q.  And we're talking about the VAC now?

     4:27PM 13  A.  Right.

     4:27PM 14  Q.  So she had been given morphine --

     4:27PM 15  A.  Right.

     4:27PM 16  Q.  -- before the dressing was changed.  And she still cried

     4:27PM 17  when you came in the room?

     4:27PM 18  A.  She was crying because of the anticipation, I'm sure,

     4:27PM 19  which is not uncommon.  If you've been hurt, that's not

     4:27PM 20  uncommon.  So we attempted to go ahead and remove the foam,

     4:27PM 21  and it was sticking to the granulation tissue.  They went

     4:27PM 22  ahead and medicated her again after -- you know, while -- in

     4:27PM 23  the middle of the procedure.

     4:27PM 24  Q.  More morphone?

     4:27PM 25  A.  -- until the morphine, you know, took effect.  And then we
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     4:27PM  1  finally got it off.  And at that moment we all decided, as a

     4:27PM  2  wound care team, that she would be a great candidate for the

     4:28PM  3  Versatile 1.  And she, too, is another one we sent home the

     4:28PM  4  very next day.

     4:28PM  5  Q.  She got to be with her baby?

     4:28PM  6  A.  To go with her baby.  She came in -- she was indigent.

     4:28PM  7  She had no insurance at all.  And that's why she couldn't go

     4:28PM  8  home with the Wound VAC.  So she went home with a Versatile 1.

     4:28PM  9  She came back.  The board certified wound care nurses brought

     4:28PM 10  her in twice a week.  They changed the dressing for two weeks,

     4:28PM 11  and her wound healed.  But she needed to be with her baby.

     4:28PM 12  Q.  And did she -- and like some of the other factors of wound

     4:28PM 13  healing, if a newborn mother is not with her baby, her wound's

     4:28PM 14  not going to heal?

     4:28PM 15  A.  It's a big deterrent for healing.  It's a huge deterrent.

     4:28PM 16  Q.  And so when she went home and got with her baby and was on

     4:28PM 17  the Versatile 1 and not the --

     4:28PM 18  A.  Negative pressure wound therapy, 60 to 80 millimeters of

     4:28PM 19  mercury, on continuous, twice a week visits to the hospital.

     4:28PM 20  And that in and of itself was a cost, because the family had

     4:28PM 21  to commute her back in to get the dressing changed.  But they

     4:28PM 22  were willing to be able to do that, you know, with large

     4:28PM 23  families and --

     4:28PM 24  Q.  So although -- you know, although it sounds like kind of

     4:28PM 25  tough talk, I mean, here you are Parkland Hospital in Dallas
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     4:29PM  1  where President Kennedy was taken when he died --

     4:29PM  2            MR. MACON:  Your Honor, really, I don't think the

     4:29PM  3  Versatile 1 had much to do with Kennedy's assassination.

     4:29PM  4            THE COURT:  I'll sustain.

     4:29PM  5            MR. MACON:  Thank you, Your Honor.

     4:29PM  6  BY MR. SADLER:

     4:29PM  7  Q.  Was this a sophisticated hospital?

     4:29PM  8  A.  Yes, sir.

     4:29PM  9  Q.  Were these nurses cued in to this problem about tearing

     4:29PM 10  out healthy tissue as being a problem?

     4:29PM 11  A.  They invited me in because of these kinds of problems.

     4:29PM 12  Q.  And after that experience, did you determine in your own

     4:29PM 13  head whether or not there was anything unfair about making

     4:29PM 14  this statement?

     4:29PM 15  A.  I went back to Richard and I said, go for it.

     4:29PM 16  Q.  Let's go to the -- Stacey, let's go down a little bit

     4:29PM 17  further.

     4:29PM 18            "Introducing the Chariker-Jeter wound drainage kit."

     4:29PM 19  That's a true statement, isn't it?  It was introduced?

     4:29PM 20  A.  Yes, sir.

     4:29PM 21  Q.  "Chariker-Jeter kits have been used tens of thousands of

     4:29PM 22  times with no reports of tearing out healthy tissue."  Is that

     4:29PM 23  a true statement?

     4:29PM 24  A.  Yes, it is.

     4:29PM 25  Q.  "Now there is a choice for you and your patient."  You've

                                                                            4710

                                        Taylor - Direct

     4:30PM  1  told us about the VAC and what the situation was before the

     4:30PM  2  VAC.  Did you regard the Versatile 1 as a choice to the VAC?

     4:30PM  3  A.  Absolutely.

     4:30PM  4  Q.  "This kit utilizes local negative pressure and offers a

     4:30PM  5  convenient and economical approach to wound drainage."  Is

     4:30PM  6  that a true statement?

     4:30PM  7  A.  Yes, sir.

     4:30PM  8  Q.  "It is named after the two pioneers in this field and

     4:30PM  9  offers a practical and cost effective alternative for treating

     4:30PM 10  difficult wounds."  Is that a true statement?

     4:30PM 11  A.  Yes, sir.

     4:30PM 12  Q.  "Consider" -- not -- this is not an order like you give a

     4:30PM 13  subordinate in the military.  This is, please think about it.

     4:30PM 14  "Consider a better alternative."  Is that a fair statement?

     4:30PM 15  A.  Yes, sir.

     4:30PM 16  Q.  And Stacey, let's go, please, to Plaintiff's Exhibit 600,

     4:30PM 17  the first page.

     4:30PM 18            This is another exhibit that another witness has

     4:30PM 19  talked about with his internet study here.  Now, this one

     4:31PM 20  talks about the Chariker-Jeter wound drainage kit, convenience

     4:31PM 21  kit designed for wound drainage.  Do you recall discussing

     4:31PM 22  this particular advertisement with Mr. Weston?

     4:31PM 23  A.  This was already established, pretty much, before I came

     4:31PM 24  on board.

     4:31PM 25  Q.  Okay.  Well, then let's look to see if you agree with it.
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     4:31PM  1  It first of all says, "The Chariker-Jeter wound drainage kit

     4:31PM  2  contains" -- and it lists the things that are in it.  Nothing

     4:31PM  3  not true about that, is there?

     4:31PM  4  A.  No.

     4:31PM  5  Q.  That's a true statement?

     4:31PM  6  A.  Right.

     4:31PM  7  Q.  Okay.  Stacey, below that.  Next paragraph.

     4:31PM  8            "Finally, there is a choice in wound drainage kits."

     4:31PM  9  Is that a true statement?

     4:31PM 10  A.  Yes, sir.

     4:31PM 11  Q.  Obviously, a choice between KCI and BlueSky, and maybe

     4:31PM 12  whatever else there is out there.

     4:31PM 13            "BlueSky offers the Chariker-Jeter wound drainage

     4:31PM 14  kit that contains components that you need to drain some of

     4:31PM 15  those difficult wounds.  The kit is cost effective."  Do you

     4:31PM 16  agree with that?

     4:31PM 17  A.  Yes, I do.

     4:31PM 18  Q.  And then the next -- the next one, Stacey.

     4:32PM 19            "We estimate that an average hospital can save

     4:32PM 20  between 100,000 to $500,000 the first year using our wound

     4:32PM 21  drainage kits."

     4:32PM 22            Now, from your experience in hospitals -- and if you

     4:32PM 23  take, for example, the kit here -- it's not talking about the

     4:32PM 24  pumps, but the kit.

     4:32PM 25  A.  Right.
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     4:32PM  1  Q.  The dressing kit, using wall suction, as we've heard about

     4:32PM  2  in this case, and you compare that to the cost of the VAC, for

     4:32PM  3  example, do you believe that this statement is incorrect?

     4:32PM  4  A.  No.

     4:32PM  5  Q.  Do you think it's an honest, fair statement?

     4:32PM  6  A.  Absolutely.

     4:32PM  7  Q.  Now, let me ask you about advertisements generally.  Okay?

     4:32PM  8  You have -- according to a definition that Dr. Hopf gave us in

     4:32PM  9  the case earlier, you are either a physician or a nurse who is

     4:32PM 10  experienced in treating wounds and, therefore, somebody

     4:32PM 11  skilled in the art of treating wounds.  Do you agree with

     4:32PM 12  that?

     4:32PM 13  A.  Yes, sir.

     4:32PM 14  Q.  Okay.  Now, in your capacity as a nurse, as somebody who

     4:33PM 15  makes decisions, do you -- do you make buying decisions,

     4:33PM 16  clinical decisions, use decisions based upon mere

     4:33PM 17  advertisements?

     4:33PM 18  A.  Oh, no.  No.

     4:33PM 19  Q.  I mean, in order for you to decide to use something on a

     4:33PM 20  patient, it takes a lot more than an ad, doesn't it?

     4:33PM 21  A.  It takes an ad, but that's not it at all.  It's actually

     4:33PM 22  research.  It's information.  It's anecdotal case studies.

     4:33PM 23  It's information based on education, trials.  We do trials.

     4:33PM 24  We don't even take on a product until we do a trial.  But the

     4:33PM 25  ad may stimulate an interest, but it's not going to sell any
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     4:33PM  1  clinician.

     4:33PM  2  Q.  So if you, in your experience -- forget about your

     4:33PM  3  relationship with BlueSky for the moment.  But if you had just

     4:33PM  4  been sitting in your nurse's desk at -- you know, in another

     4:33PM  5  job and received these advertisements somehow, would the

     4:33PM  6  strength of these advertisements have caused you to do

     4:33PM  7  anything about changing what you did?

     4:34PM  8  A.  It wouldn't -- I would be interested and ask more

     4:34PM  9  questions.

     4:34PM 10  Q.  And that's about it?

     4:34PM 11  A.  Yeah.  I'd ask more questions.

     4:34PM 12  Q.  Now, finally, we've got the presentation that you make

     4:34PM 13  from time to time -- now, as I understand this, you have a

     4:34PM 14  presentation that you kind of refine as you go along.  As new

     4:34PM 15  things happen, you may amend it some?

     4:34PM 16  A.  Exactly.

     4:34PM 17  Q.  Stacey, would you put up D-354 for me, please?

     4:34PM 18            Now, is this the first page of the presentation that

     4:34PM 19  you typically make when you're doing these 75 or 100

     4:34PM 20  presentations from time to time?

     4:34PM 21  A.  Yes, it is.  This is the title page.

     4:34PM 22  Q.  "Taylor'D Health Education presents wound care

     4:34PM 23  principles."  And then the next page.  "Shelley

     4:34PM 24  Burdette-Taylor," that's you.  Is that a picture taken in a

     4:35PM 25  rose garden?  Where was that?

                                                                            4714

                                        Taylor - Direct

     4:35PM  1  A.  Bougainvillea Garden in San Diego.  And my son took it.

     4:35PM  2  Q.  Okay.  And then next page, Stacey.  You give the

     4:35PM  3  objectives.  Next page, please.  You define a chronic wound.

     4:35PM  4  So the people in your audience now see the kind of wound that

     4:35PM  5  you're going to be suggesting this be used for?

     4:35PM  6  A.  Exactly.

     4:35PM  7  Q.  This is like a -- this is an educational presentation?

     4:35PM  8  A.  Based on objectives.  And I offer contact hours.

     4:35PM  9  Q.  Then let's go to the next page, Stacey.  You say, "Cost to

     4:35PM 10  heal one chronic wound has been estimated 2,000 to $30,000."

     4:35PM 11  Where does that come from?

     4:35PM 12  A.  From the Wound Healing Society.

     4:35PM 13  Q.  Okay.  Next one.  "Closed suction device involves applying

     4:35PM 14  suction to an entire wound."  And is this a picture of the

     4:35PM 15  Chariker-Jeter kit in action?

     4:35PM 16  A.  And this is also the case study that I took, the

     4:35PM 17  33-year-old female with the dehisced abdominal wound.  That's

     4:35PM 18  with the application of the Versatile 1.

     4:36PM 19  Q.  Was this the first patient that we saw the case study on?

     4:36PM 20  This is not the one with the baby?

     4:36PM 21  A.  No.

     4:36PM 22  Q.  Okay.  And then you go through -- just flip through these

     4:36PM 23  as I do them, Stacey.  Physiological sequence of events, and

     4:36PM 24  then action of closed suction system, and then closed suction

     4:36PM 25  drainage.  Now, here's -- let's do the next one.  Closed
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     4:36PM  1  suction drainage.  Now, here's a reference to Philbeck that

     4:36PM  2  we've talked about before.  You have a slide where you talk

     4:36PM  3  about -- first of all, the topic is closed suction drainage,

     4:36PM  4  right?

     4:36PM  5  A.  Right.

     4:36PM  6  Q.  You're not -- you're not talking about the Versatile 1.

     4:36PM  7  You're talking about the generic here.

     4:36PM  8  A.  Right.

     4:36PM  9  Q.  "Studies have reflected that healing time can be as high

     4:36PM 10  as 61 percent faster and 38 percent less costly with

     4:36PM 11  combination treatment utilizing a controlled suction drainage

     4:36PM 12  system."  And you cite the Philbeck and Whittington study?

     4:36PM 13  A.  Right.

     4:36PM 14  Q.  Now, that was a study on the VAC, not the Versatile 1?

     4:36PM 15  A.  Negative pressure.

     4:36PM 16  Q.  But in terms of talking about how closed suction drainage

     4:37PM 17  as a generic topic of the world --

     4:37PM 18  A.  Right.

     4:37PM 19  Q.  -- can save the cost, because we just saw the costs were

     4:37PM 20  2,000 to $3,000 a wound.

     4:37PM 21  A.  Exactly.

     4:37PM 22  Q.  -- Philbeck had studied that with the VAC at least, and

     4:37PM 23  showed that this closed suction drainage idea can be a big

     4:37PM 24  cost saver?

     4:37PM 25  A.  Could improve healing.
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     4:37PM  1  Q.  Is there anything inappropriate in your view of using that

     4:37PM  2  particular study of negative pressure wound therapy or closed

     4:37PM  3  suction drainage to make this point?

     4:37PM  4  A.  No, sir.

     4:37PM  5  Q.  Is that sort of like what Johnson & Johnson did, that you

     4:37PM  6  told us about earlier?

     4:37PM  7  A.  With Profore, Smith & Nephew.

     4:37PM  8  Q.  And then the next one, Stacey.  We talk about another

     4:37PM  9  study.  And then you talk about location of wounds, and

     4:37PM 10  clinical indications, when to discontinue.  Let's talk about

     4:37PM 11  that for just a second.

     4:37PM 12            Now, when you apply this negative pressure wound

     4:37PM 13  therapy, whether it's a VAC to a VAC type wound, or the

     4:37PM 14  Versatile 1 to a Versatile 1 type wound, do you take the wound

     4:38PM 15  all the way to final closure, or do you reach a point of

     4:38PM 16  healing where you discontinue it?

     4:38PM 17  A.  It's all individual.  Just like with my particular

     4:38PM 18  33-year-old female, it's personal choices, too.  I mean,

     4:38PM 19  patients sometimes don't want to be strapped to an instrument

     4:38PM 20  or a product or a leash.  And I take that into consideration.

     4:38PM 21  If they're not comfortable with it, then we discontinue it.

     4:38PM 22  If they're not a candidate for it anymore, we discontinue it.

     4:38PM 23  In San Diego we have many homeless people.  And obviously,

     4:38PM 24  they're not a candidate for it.

     4:38PM 25            So it all depends on -- what we try to do is close
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     4:38PM  1  it as much as we can and in as short a period of time as we

     4:38PM  2  can, and then continue closure sometimes with just moist wound

     4:38PM  3  healing, which we've been doing for years.

     4:38PM  4  Q.  And Stacey, just flip through these one by one, kind of

     4:38PM  5  just -- I'd just like to give the jury a look-see at what

     4:38PM  6  these different things are.  I'm not even going to talk about

     4:38PM  7  them.  Just kind of go through them.  You give a tutorial

     4:38PM  8  about how to apply it?

     4:38PM  9  A.  Right.

     4:38PM 10  Q.  The various steps.

     4:39PM 11            Stop a second, Stacey.

     4:39PM 12            Do you consider -- do you consider the steps that

     4:39PM 13  you're following here, that you're using with the Versatile 1,

     4:39PM 14  to follow the Chariker-Jeter article?

     4:39PM 15  A.  Almost to a tee.  We didn't even realize how close until

     4:39PM 16  we did our education together, Penny and I.

     4:39PM 17  Q.  Now, there is -- there is, obviously, a difference, in

     4:39PM 18  that Aquaphor gauze was not talked about in the Chariker-Jeter

     4:39PM 19  article, but was that something --

     4:39PM 20  A.  Right.  And it may not have even been available.

     4:39PM 21  Q.  Well, but other kinds of that --

     4:39PM 22  A.  Non-adherent.

     4:39PM 23  Q.  Non-adherent, permeated gauze, were those out there at

     4:39PM 24  this time, that even you were using at this time?

     4:39PM 25  A.  You know what?  I don't remember that they were.  We used
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     4:39PM  1  more of our ostomy products, like Stomahesive pastes and

     4:39PM  2  powders and things like that.  And with Katherine Jeter's

     4:39PM  3  article, she actually used a lot of those, too, for skin

     4:39PM  4  barriers and enhancers for getting a good seal.

     4:39PM  5  Q.  Okay.  So you don't remember whether or not they were out

     4:39PM  6  there.  But if other witnesses have told us that either

     4:39PM  7  Aquaphor or Adaptic or other similar products were out there

     4:40PM  8  and available, you wouldn't challenge that?

     4:40PM  9  A.  No.

     4:40PM 10  Q.  Okay.  And in, for example, the situation where you have

     4:40PM 11  -- you have -- you've seen Aquaphor used under the KCI foam to

     4:40PM 12  eliminate that pain, is it obvious to one like you, skilled in

     4:40PM 13  the art, that Aquaphor would do that?

     4:40PM 14  A.  It helps keep it from getting entrapped into the foam.

     4:40PM 15  Q.  If you're trying to protect the patient, it would be

     4:40PM 16  obvious to combine Aquaphor with this stuff?

     4:40PM 17  A.  Or lower the pressures.

     4:40PM 18  Q.  And Stacey, just keep flipping through.

     4:40PM 19            Obviously, you can take hours talking about these.

     4:40PM 20  And I'm sure if somebody wants to have an hour speech or a

     4:40PM 21  five hour speech, you can use the same slides and go either

     4:40PM 22  way?

     4:40PM 23  A.  Join me for dinner.

     4:40PM 24  Q.  Stop right here.  This particular page entitled "Finished

     4:40PM 25  Dressing," this is where you're showing the audience what it
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     4:40PM  1  looks like when everything has been put into place, the pump's

     4:41PM  2  been turned on and the suction makes it draw down?

     4:41PM  3  A.  Exactly.

     4:41PM  4  Q.  Okay.  Stacey, please continue.

     4:41PM  5            And then you talk about monitoring and how to get

     4:41PM  6  good outcomes.  I think we can stop it now, Stacey.  That's

     4:41PM  7  fine.

     4:41PM  8            I think the jury gets the gist of what the

     4:41PM  9  presentation is.  And it's going to be part of their evidence

     4:41PM 10  if they want to look at it later on.  So I am not going to

     4:41PM 11  spend any more of their time going through it with you now.

     4:41PM 12            Shelley, thank you very much for your time.  I

     4:41PM 13  appreciate it.

     4:41PM 14            Your Honor, I pass the witness.

     4:41PM 15            THE COURT:  Thank you very much.  We only have about

     4:41PM 16  30 minutes left.  And I think we ought to just try to go

     4:41PM 17  straight on through.  And then we'll take our evening recess

     4:41PM 18  so that Ms. Herrera can get to her class.  We'll break up

     4:41PM 19  about 5:15.  Mr. Sadler.

     4:41PM 20            MR. SADLER:  Subject to whatever Mr. Macon covers,

     4:41PM 21  at this time I don't have any questions.

     4:41PM 22            THE COURT:  Okay.

     4:41PM 23            MR. MACON:  I'll be interesting then, Your Honor.

     4:41PM 24            THE COURT:  Okay.  Mr. Macon.  Now, let your good

     4:41PM 25  man, Mr. Brock, punch the magic button there.
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     4:42PM  1            MR. MACON:  I'll do it.

     4:42PM  2            THE COURT:  Thank you, Mr. Brock.

     4:42PM  3                         CROSS-EXAMINATION

     4:42PM  4  BY MR. MACON:

     4:42PM  5  Q.  Ms. Taylor, how are you?

     4:42PM  6  A.  Very good.  How are you?

     4:42PM  7  Q.  Let's see if we can get you home tonight.

     4:42PM  8            They've talked a lot about you being a nurse.

     4:42PM  9  Beginning in 2003 you began working as a consultant for

     4:42PM 10  BlueSky; is that right?

     4:42PM 11  A.  Yes, sir.

     4:42PM 12  Q.  And you've given over a hundred presentations for BlueSky,

     4:42PM 13  haven't you?

     4:42PM 14  A.  Yes, sir.

     4:42PM 15  Q.  And you get paid for those, don't you?

     4:42PM 16  A.  Yes, sir.

     4:42PM 17  Q.  And BlueSky has been your biggest customer, hasn't it?

     4:42PM 18  A.  Since 2003, till about 2005.

     4:42PM 19  Q.  Right.  And during that time period, they were paying you

     4:42PM 20  more than anybody else; is that right?

     4:42PM 21  A.  They were my largest customer.

     4:42PM 22  Q.  Thank you.  And I was just curious.  One of the things --

     4:42PM 23  now, you've testified under oath previously that a fistula is

     4:42PM 24  not a wound, haven't you?

     4:42PM 25  A.  That could be one case scenario.
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     4:42PM  1  Q.  Well, let's just see.  And I believe that you've testified

     4:42PM  2  different ways, but let's start off.

     4:43PM  3            Trevor, let's take -- let's take Page 223, lines 4

     4:43PM  4  through 6, and 224, lines 5 through 7.

     4:43PM  5            Did I do it right, Ms. Gulde?

     4:43PM  6            MS. GULDE:  That's fine.

     4:43PM  7            MR. MACON:  Okay.  Why don't you say it so I don't

     4:43PM  8  mess this up?

     4:43PM  9            MR. MCCLANAHAN:  That's correct.

     4:43PM 10            MR. MACON:  I'm always worried whenever I say it.

     4:43PM 11  This way I can blame it on somebody else.  Why don't we go

     4:43PM 12  back?  Let's try it again.  We're off to a great start, Your

     4:43PM 13  Honor.

     4:43PM 14       (Playing video)

     4:43PM 15            QUESTION:  A fistula is a type of wound, isn't it?

     4:43PM 16            ANSWER:  No, not necessarily.  It's actually a

     4:43PM 17  fistula.  A fistula is not a wound.

     4:44PM 18       (Video stopped)

     4:44PM 19            MR. MCCLANAHAN:  Excuse me, Your Honor -- play it

     4:44PM 20  all the way through --

     4:44PM 21            THE WITNESS:  I think we need --

     4:44PM 22            MR. MACON:  Absolutely.  We'll play as --

     4:44PM 23            MR. MCCLANAHAN:  Through 224, line 7.

     4:44PM 24            THE COURT:  You want to try this one more time, Mr.

     4:44PM 25  Brock.  So you want to start where we started and go all the
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     4:44PM  1  way through?

     4:44PM  2            MR. MCCLANAHAN:  No.  What Mr. Macon initially read

     4:44PM  3  to Mr. Brock, he said, let's play 223, line 4 through 224,

     4:44PM  4  line 7.  And I agree that's what we ought to play.  That's not

     4:44PM  5  what we just did.

     4:44PM  6            MS. GULDE:  I think the problem is he has it in

     4:44PM  7  segments, so he's got to do it.

     4:44PM  8            MR. MACON:  Do that one again.  And then do the next

     4:44PM  9  segment.  Okay?

     4:44PM 10       (Playing video)

     4:44PM 11            QUESTION:  A fistula is a type of wound, isn't it?

     4:44PM 12            ANSWER:  No, not necessarily.  It's actually a

     4:44PM 13  fistula.  A fistula is not a wound.

     4:44PM 14            QUESTION:  And you're saying an -- you're saying a

     4:44PM 15  fistula with an opening on the skin is not a wound?

     4:45PM 16            ANSWER:  Not necessarily.

     4:45PM 17       (Video stopped)

     4:45PM 18            MR. MACON:  Is what you said?

     4:45PM 19            THE WITNESS:  That's part of it.

     4:45PM 20            MR. MACON:  Okay.  Then the next one --

     4:45PM 21            THE WITNESS:  You need to go on.

     4:45PM 22            MR. MACON:  Somebody do this.

     4:45PM 23            THE COURT:  We'll just slow down.  We're in no rush

     4:45PM 24  here.  Ms. Gulde, do you -- would you like to talk to Mr.

     4:45PM 25  McClanahan a minute or --
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     4:45PM  1            MR. PARTRIDGE:  Your Honor, we could play it

     4:45PM  2  continuously, I think.

     4:45PM  3            THE COURT:  Okay.  Why don't we just play it

     4:45PM  4  continuously.

     4:45PM  5            MR. MACON:  That's fine.

     4:45PM  6            MS. GULDE:  I apologize for the technical

     4:45PM  7  difficulty.

     4:45PM  8            THE COURT:  I understand.  That's not a problem.

     4:45PM  9  Mr. Brock has been --

     4:45PM 10            MR. MACON:  What do I punch?  Boom.

     4:45PM 11            THE COURT:  It's always dangerous when the lawyers

     4:45PM 12  start pressing the buttons.

     4:45PM 13            MR. MACON:  I like that.

     4:45PM 14            THE COURT:  Mr. Partridge was tempted to do that,

     4:45PM 15  too, Mr. Macon.  I remember that.

     4:45PM 16            MR. MACON:  Let's do it.

     4:45PM 17            THE COURT:  Okay.  Mr. Barnes, it's your turn.

     4:46PM 18       (Playing video)

     4:46PM 19            QUESTION:  A fistula is a type of wound, isn't it?

     4:46PM 20            ANSWER:  No, not necessarily.  It's actually a

     4:46PM 21  fistula.  A fistula is not a wound.

     4:46PM 22            QUESTION:  How do you define a wound?

     4:46PM 23            ANSWER:  It's usually an acute or chronic wound that

     4:46PM 24  involves granulation tissue.

     4:46PM 25            QUESTION:  Objection, nonresponsive.
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     4:46PM  1            How do you define a wound?

     4:46PM  2            ANSWER:  An acute wound or a chronic wound?

     4:46PM  3            QUESTION:  A wound.

     4:46PM  4            ANSWER:  Good question.

     4:46PM  5            QUESTION:  Can you answer the question?

     4:46PM  6            ANSWER:  An opening into the skin, usually with some

     4:46PM  7  underlying etiology.

     4:46PM  8            QUESTION:  Why is a fistula not a type of wound?

     4:47PM  9            ANSWER:  It's an opening into the skin, but it's

     4:47PM 10  specifically to an organ.

     4:47PM 11            QUESTION:  But it's your testimony that a fistula is

     4:47PM 12  not a wound?

     4:47PM 13            ANSWER:  It could be a wound.  And it could be

     4:47PM 14  inside of a wound.  But then again, it may not be a wound as

     4:47PM 15  well.  We have openings that are just right on the surface,

     4:47PM 16  and there's no wound around it.

     4:47PM 17            QUESTION:  And you're saying a fistula with an

     4:47PM 18  opening on the skin is not a wound?

     4:47PM 19            ANSWER:  Not necessarily.

     4:47PM 20       (Video stopped)

     4:47PM 21            MR. MACON:  Thank you.

     4:47PM 22            MR. MCCLANAHAN:  Thanks.

     4:47PM 23  BY MR. MACON:

     4:47PM 24  Q.  Okay.  I guess we got that clear.

     4:47PM 25            Now, Ms. Taylor, another part that you were talking
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     4:47PM  1  about that interested me was Defendant's Exhibit 354.  That's

     4:47PM  2  the one with the frog in the face -- on the cover.  And this

     4:47PM  3  is a presentation that you made to people to encourage them to

     4:48PM  4  use the BlueSky product; isn't that right?

     4:48PM  5  A.  To educate them about negative pressure wound therapy.

     4:48PM  6  Q.  Yeah.  That's right.  But as a matter of fact, you were

     4:48PM  7  paid by BlueSky or a BlueSky distributor to give this talk,

     4:48PM  8  weren't you?

     4:48PM  9  A.  Right.

     4:48PM 10  Q.  And as a matter of fact, you specifically talk about the

     4:48PM 11  BlueSky product in here, don't you?

     4:48PM 12  A.  Yes, I do.

     4:48PM 13  Q.  And you don't talk about the VAC in here, do you?

     4:48PM 14  A.  No, I don't.

     4:48PM 15  Q.  Okay.  And so what you did --

     4:48PM 16  A.  Unless questions come, then I answer the questions.

     4:48PM 17  Q.  Right.  But the presentation that you're getting paid for

     4:48PM 18  is a presentation about the BlueSky product?

     4:48PM 19  A.  Right.

     4:48PM 20  Q.  Okay.  And then if we turn over to -- and it's D-354-10.

     4:48PM 21  And you cite this study to show people that what you call

     4:48PM 22  closed suction drainage is cheaper than other types of other

     4:48PM 23  types of therapy, correct?

     4:49PM 24  A.  No, not necessarily.  We're talking about negative

     4:49PM 25  pressure wound therapy via closed suction wound drainage.
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     4:49PM  1  Q.  Let's just talk about this.  You use the word "closed

     4:49PM  2  suction drainage" up here, don't you?

     4:49PM  3  A.  Right.

     4:49PM  4  Q.  Okay.  And at the time you gave this report -- the time

     4:49PM  5  you gave this report, BlueSky was advertising itself as closed

     4:49PM  6  suction drainage, wasn't it?

     4:49PM  7  A.  Exactly.

     4:49PM  8  Q.  At the time you gave this report, and at all times,

     4:49PM  9  Kinetic Concepts was advertising itself as negative pressure

     4:49PM 10  wound therapy, wasn't it?

     4:49PM 11  A.  Exactly.

     4:49PM 12  Q.  Okay.  So if somebody -- number one, you're giving a

     4:49PM 13  speech, and they know you're sponsored by BlueSky.  And then

     4:49PM 14  you use a term up here to describe the BlueSky therapy -- that

     4:49PM 15  is, closed suction drainage, correct?

     4:49PM 16  A.  Yes, sir.

     4:49PM 17  Q.  And you don't use the description of the VAC therapy,

     4:49PM 18  which is negative pressure wound therapy, correct?

     4:50PM 19  A.  Exactly.

     4:50PM 20  Q.  Okay.  And what you do down here is you say, studies have

     4:50PM 21  reflected that the healing time is faster, it's less costly

     4:50PM 22  utilizing a controlled suction drainage system.  Those were

     4:50PM 23  your words, weren't they?

     4:50PM 24  A.  Right there, exactly.

     4:50PM 25  Q.  Okay.  And those are words that imply that it's BlueSky,
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     4:50PM  1  don't they?

     4:50PM  2  A.  Those are words that imply that it's closed suction wound

     4:50PM  3  drainage management.

     4:50PM  4  Q.  Maybe I didn't understand.  At this time that's the way

     4:50PM  5  that BlueSky described its product, as --

     4:50PM  6  A.  Exactly.

     4:50PM  7  Q.  Okay.  That's not the way that the VAC described its

     4:50PM  8  product, correct?

     4:50PM  9  A.  Exactly.

     4:50PM 10  Q.  Okay.  So somebody who reads this will say, well, it's

     4:50PM 11  utilizing the BlueSky system because that's known as a closed

     4:50PM 12  suction drainage system?

     4:50PM 13  A.  And so would your VAC.

     4:50PM 14  Q.  Oh, I didn't see it.  Does it say there, and so does VAC?

     4:50PM 15  I didn't see that?

     4:50PM 16  A.  No.  So would your VAC.  It's a closed suction wound

     4:50PM 17  drainage system.

     4:50PM 18  Q.  Now, Ms. Taylor, I know you were paid by BlueSky, but do

     4:51PM 19  you know of advertisements where Kinetic Concepts -- in 2003,

     4:51PM 20  where Kinetic Concepts was advertising itself to be a closed

     4:51PM 21  suction drainage system?

     4:51PM 22  A.  Not that I know of.

     4:51PM 23  Q.  And you -- and then you sort of cite to Philbeck and

     4:51PM 24  Whittington, but Philbeck and Whittington never used the term

     4:51PM 25  "controlled suction drainage system," did they?

                                                                            4728

                                        Taylor - Cross

     4:51PM  1  A.  No, sir.

     4:51PM  2  Q.  As a matter of fact, you know that Philbeck and

     4:51PM  3  Whittington specifically say that what they are dealing with

     4:51PM  4  is the VAC, and they're talking about negative pressure wound

     4:51PM  5  therapy?

     4:51PM  6  A.  Exactly.

     4:51PM  7  Q.  Okay.  So you don't think that somebody who comes in here

     4:51PM  8  and he sees that it's entitled closed suction drainage, and it

     4:51PM  9  says, if you use a closed suction drainage system, you don't

     4:52PM 10  think they might get confused and think, this must be about

     4:52PM 11  the BlueSky?

     4:52PM 12  A.  Not necessarily.

     4:52PM 13  Q.  Not necessarily.

     4:52PM 14  A.  I think that they probably look at the options and figure

     4:52PM 15  it's an opportunity.

     4:52PM 16  Q.  Excuse me.  I understand you're a great salesperson, but

     4:52PM 17  if you'll please answer my question, I'd appreciate it.

     4:52PM 18  A.  Yes, sir.

     4:52PM 19  Q.  Is controlled suction drainage system, has that -- in 2003

     4:52PM 20  or any time since then, has that ever been the slogan or the

     4:52PM 21  description that KCI has used for the Wound VAC?

     4:52PM 22  A.  Not that I know of.

     4:52PM 23  Q.  Okay.  And you understand the Wound VAC to be a product of

     4:52PM 24  Kinetic Concepts?

     4:52PM 25  A.  Yes, sir.
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     4:52PM  1  Q.  And you agree that nurses and doctors understand the Wound

     4:52PM  2  VAC or the VAC to be a product of Kinetic Concepts?

     4:52PM  3  A.  Yes, sir.

     4:52PM  4  Q.  And the VAC is well known in the industry?

     4:52PM  5  A.  Yes, it is.

     4:52PM  6  Q.  And you believe that Kinetic Concepts is a good company,

     4:52PM  7  don't you?

     4:52PM  8  A.  Oh, definitely, in some ways.

     4:52PM  9  Q.  I won't ask.  Well, let's see when you were asked that

     4:53PM 10  question -- when you were asked that question under oath the

     4:53PM 11  first time.  Let's see.  I asked you the same question at Page

     4:53PM 12  167, lines 21 to 23.

     4:53PM 13       (Playing video)

     4:53PM 14            QUESTION:  Do you believe Kinetic Concepts is a good

     4:53PM 15  company?

     4:53PM 16            ANSWER:  Yes, sir.

     4:53PM 17       (Video stopped)

     4:53PM 18            MR. MACON:  Okay.

     4:53PM 19            THE WITNESS:  I think we should continue that one,

     4:53PM 20  too.

     4:53PM 21            MR. MACON:  We can play as much of it as you want

     4:53PM 22  to.

     4:53PM 23            MR. MCCLANAHAN:  What was the page and line, please?

     4:53PM 24            MR. MACON:  167 -- 167, lines 21 through 23.  And

     4:53PM 25  we'll continue to play it.  Let's play it to the line -- Page

                                                                            4730

                                        Taylor - Cross

     4:53PM  1  168.  Trevor, can you do it?

     4:53PM  2            MR. MCCLANAHAN:  Well, I tell you, Your Honor, maybe

     4:53PM  3  if she could see the transcript, she might --

     4:53PM  4            MR. MACON:  I'll be happy to play it.  Your Honor,

     4:53PM  5  if she wants to play it --

     4:53PM  6            MR. MCCLANAHAN:  She hadn't memorized her

     4:53PM  7  deposition.

     4:53PM  8       (Playing video)

     4:53PM  9            ANSWER:  Yes, sir.

     4:53PM 10            QUESTION:  Do you believe Kinetic Concepts is a good

     4:54PM 11  company?

     4:54PM 12       (Video stopped)

     4:54PM 13            THE COURT:  Let's stop and let her see the

     4:54PM 14  transcript.

     4:54PM 15            MR. MCCLANAHAN:  Which page and line, Mr. Macon, was

     4:54PM 16  it?

     4:54PM 17            MR. MACON:  167.

     4:54PM 18            MR. MCCLANAHAN:  157 or 67?

     4:54PM 19            MR. MACON:  167, line 21 through 23.

     4:54PM 20            MR. MCCLANAHAN:  Here's the transcript.  And you can

     4:54PM 21  just -- if you want -- may I suggest that if she wants him to

     4:54PM 22  play more, she can ask him to.  And if not, I'll --

     4:54PM 23            MR. MACON:  I'll be happy to play the rest of --

     4:54PM 24            MR. MCCLANAHAN:  Well, we don't want to show

     4:54PM 25  extraneous testimony.
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     4:54PM  1            MR. MACON:  Thank you.

     4:54PM  2            MR. MCCLANAHAN:  I don't think she's memorized the

     4:54PM  3  transcript, Your Honor.

     4:54PM  4            THE COURT:  I don't think she has.  I'm going to

     4:54PM  5  let --

     4:54PM  6            THE WITNESS:  Actually, if you'd play 168, 1 through

     4:54PM  7  25, that would help, which is just a redundancy.  We've

     4:54PM  8  already covered it, but -- I mean, if you want to go by the

     4:54PM  9  transcript.

     4:54PM 10            THE COURT:  If you'd like that played --

     4:54PM 11            MR. MACON:  If you'd like that played, we'll be

     4:54PM 12  happy to play it.  Let's start at 167, line 21 and let's

     4:55PM 13  play --

     4:55PM 14            THE COURT:  I think it's 168 to line 25, did you

     4:55PM 15  say?

     4:55PM 16            THE WITNESS:  28 was a better -- 25 was a better

     4:55PM 17  description.

     4:55PM 18            MR. MACON:  Let's start all over.  Let's back it up,

     4:55PM 19  Trevor.  I'm sorry.

     4:55PM 20       (Playing video)

     4:55PM 21            ANSWER:  Yes, sir.

     4:55PM 22            QUESTION:  Do you believe Kinetic Concepts is a good

     4:55PM 23  company?

     4:55PM 24            ANSWER:  Yes, sir.

     4:55PM 25            QUESTION:  Do you believe their products are good
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     4:55PM  1  products?

     4:55PM  2            ANSWER:  Yes, sir.

     4:55PM  3            QUESTION:  Do you believe that the KCI VAC is a good

     4:55PM  4  product?

     4:55PM  5            ANSWER:  Absolutely.

     4:55PM  6            QUESTION:  Do you have any complaints about the KCI

     4:55PM  7  VAC?

     4:55PM  8            ANSWER:  Oh, yes.

     4:55PM  9       (Video stopped)

     4:55PM 10            THE WITNESS:  And we have discussed that.

     4:55PM 11  BY MR. MACON:

     4:55PM 12  Q.  Okay.  Now, let's keep it going and see if we can do this

     4:55PM 13  without anything more extraneous.

     4:55PM 14            When you give these presentations for BlueSky, that

     4:55PM 15  they pay you for, you sent them to BlueSky before you made the

     4:55PM 16  presentations, didn't you?

     4:56PM 17  A.  Yes, sir.

     4:56PM 18  Q.  Okay.

     4:56PM 19  A.  We tweak it on a regular basis, based on the audience.  So

     4:56PM 20  every single edit might not have gone to BlueSky.

     4:56PM 21  Q.  But in general, it was your practice that before you'd

     4:56PM 22  make a presentation that was being paid for by BlueSky, you'd

     4:56PM 23  send BlueSky a copy of that?

     4:56PM 24  A.  And they would review it.

     4:56PM 25  Q.  Yes.  And did BlueSky ever tell you they disagreed or they

                                                                            4733

                                        Taylor - Cross

     4:56PM  1  wanted you to stop doing anything?

     4:56PM  2  A.  They asked a couple of questions for clarification.  And

     4:56PM  3  they, again, are not clinicians.  So they wanted my basis for

     4:56PM  4  information.

     4:56PM  5  Q.  You knew that BlueSky didn't have any medical people on

     4:56PM  6  staff at that time?

     4:56PM  7  A.  Exactly.

     4:56PM  8  Q.  Okay.  And did the people at BlueSky know that the

     4:56PM  9  Philbeck article had nothing to do with BlueSky but dealt with

     4:56PM 10  the KCI VAC?

     4:56PM 11  A.  I can't testify for them.

     4:56PM 12  Q.  Well, did --

     4:56PM 13  A.  -- ask them.

     4:56PM 14  Q.  Okay.  Did anybody from the BlueSky company ever say, wow,

     4:56PM 15  I didn't know there was an article about us?  Did they ever

     4:57PM 16  mention that to you?

     4:57PM 17  A.  No.

     4:57PM 18  Q.  Did anybody from BlueSky ever suggest to you that you

     4:57PM 19  ought to stop talking about a study on VAC and implying that

     4:57PM 20  it's for the BlueSky product?

     4:57PM 21  A.  The research I used was based on negative pressure wound

     4:57PM 22  therapy and closed suction wound drainage.  And I used the

     4:57PM 23  literature -- the review of the literature to support

     4:57PM 24  practice.

     4:57PM 25  Q.  Let me read you the question I asked you.
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     4:57PM  1  Q.  Did anyone from BlueSky ever ask you to -- I lost it

     4:57PM  2  there.  Did anyone from BlueSky ever suggest to you that you

     4:57PM  3  ought to stop talking about a study on VAC and implying that

     4:57PM  4  it's for the BlueSky product?

     4:57PM  5  A.  No, sir, but I'd like to explain.

     4:57PM  6  Q.  I believe you just did.

     4:57PM  7  A.  I think so, too.

     4:57PM  8  Q.  Okay.  Thank you.  Are you aware of any reference to

     4:57PM  9  negative pressure wound therapy that predates the KCI VAC

     4:57PM 10  product?

     4:57PM 11  A.  Negative pressure wound therapy, by definition, is

     4:57PM 12  creation of subatmospheric pressure.  And that, in and of

     4:58PM 13  itself, is suction under occlusion.  And we have done that for

     4:58PM 14  years.

     4:58PM 15  Q.  Okay.  Let's go back and see what you said under oath.

     4:58PM 16  And let's go to Page 16, lines 11 through 14.  161.  Thank

     4:58PM 17  you.  Why don't you say this?

     4:58PM 18            MS. GULDE:  You're doing great.

     4:58PM 19       (Playing video)

     4:58PM 20            QUESTION:  Do you know of any reference to negative

     4:58PM 21  pressure wound therapy that predates the KCI VAC product?

     4:58PM 22            ANSWER:  No, sir.

     4:58PM 23       (Video stopped)

     4:58PM 24  BY MR. MACON:

     4:58PM 25  Q.  Had you ever heard negative pressure wound therapy
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     4:58PM  1  describe any product other than the KCI VAC product?

     4:58PM  2  A.  Not those exact terms.

     4:58PM  3  Q.  Okay.  Are you aware that BlueSky now uses the term

     4:58PM  4  "negative pressure wound therapy"?

     4:58PM  5  A.  Absolutely.

     4:58PM  6  Q.  And they use that to describe the Versatile 1 system?

     4:58PM  7  A.  Exactly.

     4:58PM  8  Q.  Now, are you aware of clinical trials and studies that

     4:58PM  9  have been completed on the KCI VAC?

     4:59PM 10  A.  Yes, sir.

     4:59PM 11  Q.  And you understand that, according to Philbeck, the KCI

     4:59PM 12  VAC is cheaper to use than certain types of traditional

     4:59PM 13  therapy?

     4:59PM 14  A.  Exactly.

     4:59PM 15  Q.  And in your presentations you sometimes refer to other

     4:59PM 16  studies using the KCI VAC, don't you?

     4:59PM 17  A.  I don't know off the top of my head.

     4:59PM 18  Q.  Are you very careful not to refer to studies on the VAC

     4:59PM 19  when you're talking about the BlueSky product?

     4:59PM 20  A.  Actually, I refer to research that's published under

     4:59PM 21  negative pressure wound therapy on a regular basis because it

     4:59PM 22  helps support.

     4:59PM 23  Q.  And during the period 2003 and 2005 you knew that there

     4:59PM 24  was no research at all on the BlueSky product?

     4:59PM 25  A.  We have anecdotal information and case studies, numerous
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     4:59PM  1  ones now, which is very exciting.

     4:59PM  2  Q.  Now, are you currently being paid by BlueSky?

     5:00PM  3  A.  I do an occasional program, but I'm real involved in

     5:00PM  4  school right now.

     5:00PM  5  Q.  I understand.  But you still get paid by BlueSky on a

     5:00PM  6  regular basis or irregular?

     5:00PM  7  A.  Very irregular.

     5:00PM  8  Q.  Okay.  Now, you've also had contact with Medela, didn't

     5:00PM  9  you?

     5:00PM 10  A.  Yes, sir.

     5:00PM 11  Q.  And Medela wanted you to do some speeches and

     5:00PM 12  presentations in Europe?

     5:00PM 13  A.  They wanted me to offer a block of instruction to describe

     5:00PM 14  the therapy using their Medela pump.

     5:00PM 15  Q.  Okay.  And did you end up doing that?

     5:00PM 16  A.  No, sir.

     5:00PM 17  Q.  Was that because of your scheduling issues?

     5:00PM 18  A.  Yeah.  It was probably a variety of things.  I'm sure it

     5:00PM 19  was about ten different reasons.

     5:00PM 20  Q.  And you had nothing to do with the design of the BlueSky

     5:00PM 21  product, did you?

     5:00PM 22  A.  No, sir.

     5:00PM 23  Q.  All of that preceded you?

     5:00PM 24  A.  Exactly.

     5:00PM 25  Q.  And what you've been involved with at BlueSky is primarily
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     5:00PM  1  giving presentations; is that correct?

     5:00PM  2  A.  Education, research, consulting.

     5:01PM  3  Q.  Thank you very much.  You've been paid for all of that?

     5:01PM  4  A.  Thank you.

     5:01PM  5            THE COURT:  Beg your pardon?  I'm sorry.

     5:01PM  6  BY MR. MACON:

     5:01PM  7  Q.  Okay.  You've been paid for all the education and

     5:01PM  8  presentations?

     5:01PM  9  A.  Yes, sir.

     5:01PM 10  Q.  You've been paid by BlueSky?

     5:01PM 11  A.  Exactly.

     5:01PM 12            MR. MACON:  Okay.  Thank you very much.  I'll pass

     5:01PM 13  the witness.

     5:01PM 14            THE COURT:  Thank you very much.

     5:01PM 15            Now, Mr. Sadler, you wanted to reserve any

     5:01PM 16  questions.  Do you have any?

     5:01PM 17            MR. SADLER:  I heard nothing interesting or new.

     5:01PM 18            MR. MACON:  I do my best, Your Honor.  I can't

     5:01PM 19  please everybody.

     5:01PM 20            MR. MCCLANAHAN:  I heard one interesting thing.

     5:01PM 21            THE COURT:  Okay.  Well, there's one person that

     5:01PM 22  heard one interesting thing.

     5:01PM 23                       REDIRECT EXAMINATION

     5:01PM 24  BY MR. MCCLANAHAN:

     5:01PM 25  Q.  Mr. Macon called you a salesperson for BlueSky.  Is that
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     5:01PM  1  correct?

     5:01PM  2  A.  No, sir.  I'm not a salesperson.

     5:01PM  3            MR. MCCLANAHAN:  Thank you.  No further questions.

     5:01PM  4            THE COURT:  Thank you.  Well, you've ended up an

     5:01PM  5  exciting Wednesday afternoon for us.

     5:01PM  6            THE WITNESS:  Thank you, sir.

     5:01PM  7            THE COURT:  Ms. Taylor, we appreciate it.  We all

     5:01PM  8  envy you living in San Diego, of course.

     5:01PM  9            THE WITNESS:  Well, you're welcome to come visit.

     5:01PM 10            THE COURT:  Although San Antonio is pretty hard to

     5:01PM 11  beat, too.  Okay.  If you'll just stand right there, if you

     5:01PM 12  would, Ms. Taylor, we're going to excuse the jury for the

     5:02PM 13  evening.  And you can stand right here, ma'am, while the jury

     5:02PM 14  parades out.  That's perfect.  You can watch the jury as they

     5:02PM 15  parade out.

     5:02PM 16            Ladies and gentlemen, you've been so attentive.

     5:02PM 17  We're going to be in plenty of time for Ms. Herrera to make

     5:02PM 18  that class tonight.  So thank you so much.  All rise for the

     5:02PM 19  jury.  And Mr. Ramirez, if you'll do us the honor.

     5:02PM 20            THE JUROR:  9:00?

     5:02PM 21            THE COURT:  9:00.  Yes, sir.  9:00 sharp.

     5:02PM 22       (Jury leaves courtroom)

     5:02PM 23            THE COURT:  Okay.  We're going to do the Rule 50

     5:02PM 24  motions.  And so we'll do those.  Let's take about a 15-minute

     5:02PM 25  break and let everybody get rearranged here.  I think that's
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     5:03PM  1  all we've got tonight, is it not?

     5:03PM  2            MR. SADLER:  As far as I'm aware.

     5:03PM  3            MR. MACON:  I think that's right.  Somebody will

     5:03PM  4  probably slap me.

     5:03PM  5            THE COURT:  And it's getting warm in here.

     5:03PM  6            MR. MCCLANAHAN:  Do we have any issues about the two

     5:03PM  7  depositions?

     5:03PM  8       (Discussion off the record)

     5:03PM  9            MR. MCCLANAHAN:  Judge, didn't you say that we could

     5:03PM 10  show the parts of Lockhart that you had excluded?

     5:03PM 11            THE COURT:  Yeah.  Let's talk about that.

     5:03PM 12            MR. MCCLANAHAN:  So we need to talk about that at

     5:03PM 13  some point.

     5:03PM 14            THE COURT:  Yeah.  Let's talk about that.

     5:03PM 15            MR. MACON:  Can we do that tomorrow morning or --

     5:03PM 16  because I've had the transcript or --

     5:03PM 17            THE COURT:  Okay.  Well, what we'll do is identify

     5:03PM 18  what we're talking about, and then come back in the morning.

     5:03PM 19  Okay.

     5:03PM 20       (Recess)

            21

            22

            23

            24

            25
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     05:09PM  1            THE COURT:  Okay.

     05:30PM  2            MR. MACON:  We just wanted to -- all we have left is

     05:30PM  3   Rule 50.  We've reached agreement on Dairman and we've also

     05:30PM  4   reached agreement on Lockhart.

     05:30PM  5            THE COURT:  You all are Great Americans.  Okay.

     05:30PM  6   That's -- That's wonderful.  Okay.

     05:30PM  7            MR. SADLER:  The only additional thing is I wanted to

     05:31PM  8   make a statement for the record on our proffer on Mr. Tumey's

     05:31PM  9   testimony.

     05:31PM 10            THE COURT:  Sure.  Absolutely.

     05:31PM 11            MR. SADLER:  We filed today Medela's proffer --

     05:31PM 12            THE COURT:  Let's see.  Kerry, I think we need Kevin

     05:31PM 13   in here.

     05:31PM 14            LAW CLERK:  Sure.

     05:31PM 15            THE COURT:  Just to make sure we get everything we

     05:31PM 16   need here.

     05:31PM 17            MR. SADLER:  All our Rule 50 motions have now been

     05:31PM 18   filed.  I did file them with Mr. Frye and they've been served

     05:31PM 19   on the other side.

     05:31PM 20            THE COURT:  Good.

     05:31PM 21            MR. SADLER:  They've even been served on

     05:31PM 22   Mr. McClanahan.

     05:31PM 23            THE COURT:  Okay.  We'll get Kevin.  I just want to

     05:31PM 24   make sure that this stuff is getting gathered up and so forth.

     05:31PM 25   David, Kevin may need -- take that seat just for the -- catch
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     05:31PM  1   all this stuff.  Hopefully, he didn't go back downstairs.  He

     05:31PM  2   may have.

     05:31PM  3       (Off-the-record discussion.)

     05:32PM  4            THE COURT:  Okay.  Well, Mr. Kevin's on the way,

     05:32PM  5   Mr. Sadler.  Why don't you tell us what you're doing here.

     05:32PM  6            MR. SADLER:  Here he is.

     05:32PM  7            THE COURT:  Here he is.

     05:32PM  8            MR. SADLER:  I'll just reference and call the Court's

     05:32PM  9   attention back to the proceeding we had yesterday evening when

     05:32PM 10   we presented argument and the plaintiffs were heard on their

     05:32PM 11   objections to the offer of the deposition testimony of

     05:32PM 12   Mr. David Tumey and the Court sustained the objections that

     05:32PM 13   were made by the plaintiffs and has excluded that testimony in

     05:32PM 14   its entirety.

     05:32PM 15            We have, therefore, filed with the clerk today a

     05:32PM 16   pleading styled Medela's Proffer of David Tumey's Testimony

     05:33PM 17   and submitted therewith are the designations, the page and

     05:33PM 18   line, of Mr. Tumey's testimony on the various subjects we

     05:33PM 19   discussed last night and we offer that as our proffer of what

     05:33PM 20   Mr. Tumey would have testified to had the Court not sustained

     05:33PM 21   the objection.

     05:33PM 22            THE COURT:  It will be received and filed for the

     05:33PM 23   record.  And, by the way, I want to make sure everyone always

     05:33PM 24   has every shot at any error or mistake I make in the rulings

     05:33PM 25   but, you know, these things are being filed sort of as we go
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     05:33PM  1   along.  You guys all have the access to the docket, right, to

     05:33PM  2   the docket entries?

     05:33PM  3            MR. SADLER:  Yes.

     05:33PM  4            THE COURT:  So, if you guys would just make sure,

     05:33PM  5   doubly sure that your stuff is getting filed and getting

     05:33PM  6   docketed and if it doesn't, let me know and I'll put in the

     05:33PM  7   record.

     05:33PM  8            MR. SADLER:  We'll do that.

     05:33PM  9            MR. MACON:  We will, Your Honor.  Is there --

     05:33PM 10            MR. ESPEY:  I was going to say BlueSky joins in

     05:34PM 11   Medela's offer of proof.

     05:34PM 12            THE COURT:  Yes.  I -- I denied the right to present

     05:34PM 13   the Tumey matters to the jury and so the offer of proof is

     05:34PM 14   certainly an appropriate bill of exceptions for -- in regard

     05:34PM 15   to my ruling.

     05:34PM 16            MR. SADLER:  Is there a particular -- we have -- we,

     05:34PM 17   Medela, have a number of Rule 50 motions on discrete issues

     05:34PM 18   that have now all been filed, served on KCI.  Is there a

     05:34PM 19   particular order in which you would care to take those up or

     05:34PM 20   would you like me just to proceed?

     05:34PM 21            THE COURT:  Well, let me -- Perhaps proceed.  Let me

     05:34PM 22   tell everybody, just to let you know, I'm -- I'm going to let

     05:34PM 23   the case go to the jury.  I was worried about the Weston

     05:34PM 24   issue, but I -- we -- It appears pretty clear.  I mean, if

     05:34PM 25   it's not an alter ego, I don't think you get to the jury on
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     05:34PM  1   alter ego, but under the law I think you get to the jury.  I'm

     05:34PM  2   going to hear from you, Mr. Espey, but at least the law seems

     05:34PM  3   to allow that, but I want to hear from you on that.  So, I --

     05:35PM  4   You'll need to make that argument.

     05:35PM  5            The one area that I am seriously considering not

     05:35PM  6   giving to the jury is the punitive damage area, just to let

     05:35PM  7   you know.  That's the area where you're really going to -- the

     05:35PM  8   plaintiffs are going to have to fight very, very hard.  I

     05:35PM  9   mean, I just need, you know, -- no jury arguments, but just

     05:35PM 10   why in the world should we give punitive damages.

     05:35PM 11            Now, you can probably look me up and find this

     05:35PM 12   statement is wrong.  In thirteen years, I don't think I've

     05:35PM 13   ever given a punitive damage instruction.  Now, if -- I may be

     05:35PM 14   wrong about that.  I know there's never been a punitive damage

     05:35PM 15   judgment out of my Court in thirteen years.  So, my view is

     05:35PM 16   that punitives are reserved for the most egregious cases

     05:36PM 17   with -- you know, with there being some clear indications of

     05:36PM 18   malice, you know, people almost, you know, meeting in back

     05:36PM 19   alleys, you know, plotting desperate plots and so forth.

     05:36PM 20            So, at any rate, I know that's not the measure, but

     05:36PM 21   just to let you know, I don't -- you may find a case where

     05:36PM 22   I've given the punitive damages to the jury.  I don't think

     05:36PM 23   so.  And I know that I've never had a punitive award coming --

     05:36PM 24   a punitive judgment coming out of my Court in thirteen years.

     05:36PM 25   Just -- so, I -- this isn't a -- I'm just trying to say this
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     05:36PM  1   is the hurdle you've got to overcome from the plaintiffs'

     05:36PM  2   point of view.

     05:36PM  3            Now, with all of that being said, these are the two

     05:36PM  4   areas I'm going to spend quite a bit of time on is the Weston

     05:36PM  5   area individually and the punitive damages area, but I want

     05:36PM  6   you to make a full presentation so you'll have the record

     05:37PM  7   fully covered and everybody knows that I am concerned about

     05:37PM  8   the issue of conspiracy and inducement, but I'm going to let

     05:37PM  9   the jury look at that.  If the jury does find conspiracy and

     05:37PM 10   inducement, you know I'm going to take a very careful look at

     05:37PM 11   that after the verdict comes in.  So, -- But those matters are

     05:37PM 12   going to the jury, so they'll be going to the jury and you can

     05:37PM 13   just know that's a great concern of mine and that's just

     05:37PM 14   really basically as to Medela is where that -- that stands.

     05:37PM 15            So, with all that being said, the plaintiff has

     05:37PM 16   rested except for maybe just tying in some odds and ends that

     05:37PM 17   we'll have to do, but for all intents and purposes, the

     05:38PM 18   plaintiffs have rested and so a rule -- a thorough Rule 50

     05:38PM 19   motion is now in order and this is the appropriate time to do

     05:38PM 20   so.

     05:38PM 21            MR. SADLER:  Thank you.  On behalf of Medela, Inc.

     05:38PM 22   and Medela AG, if I could just list -- and I do want to focus

     05:38PM 23   on the punitives and the willfulness because the standard and

     05:38PM 24   the issues there are going to be the same -- so if I could go

     05:38PM 25   through the other --
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     05:38PM  1            THE COURT:  Well, I'm going to be interested if you

     05:38PM  2   think willfulness under the patent law is the exact same thing

     05:38PM  3   as punitive damages under the conspiracy law --

     05:38PM  4            MR. SADLER:  Well, I -- The clear and convincing

     05:38PM  5   evidence standard is the same.  There are many factors under

     05:38PM  6   willfulness that might overlap some of the factors of malice

     05:38PM  7   under the statutes.  But what I'm really going to focus on is

     05:38PM  8   the clear and convincing evidence standard, which is the same.

     05:38PM  9            THE COURT:  Right.

     05:38PM 10            MR. SADLER:  Of the two.

     05:38PM 11            THE COURT:  That is the same.  The only reason I say

     05:38PM 12   that, I have the sense that the punitive damage standard under

     05:39PM 13   the state law is more exacting or requires more than the

     05:39PM 14   willfulness standard under the patent law.  If you think I'm

     05:39PM 15   wrong, if you think they're even-steven, then I'll be

     05:39PM 16   interested in that.

     05:39PM 17            MR. SADLER:  I'll address that.  Let me, if I can,

     05:39PM 18   take a couple of things which I think are non-controversial in

     05:39PM 19   terms of the issues.

     05:39PM 20            As we understand the pleadings, not the way the case

     05:39PM 21   has been tried, but the way we came to trial with the

     05:39PM 22   pleadings, it appeared that plaintiffs still had a direct

     05:39PM 23   claim against what I'll call the Medela defendants for false

     05:39PM 24   advertising, federal unfair competition, state unfair

     05:39PM 25   competition.
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     05:39PM  1            We would submit under Rule 50 (a) that there is no

     05:39PM  2   evidence on a direct claim of that.  It's my impression that

     05:39PM  3   plaintiffs do not intend to ask the Court to submit a direct

     05:40PM  4   claim against us on those three causes of action, so it may be

     05:40PM  5   that that point is conceded.

     05:40PM  6            THE COURT:  Can we talk about take right now?

     05:40PM  7            MR. FERRELL:  What were those three now?

     05:40PM  8            MR. SADLER:  The false advertising, federal unfair

     05:40PM  9   competition, state unfair competition asserted directly

     05:40PM 10   against Medela; not as conspiracy but asserted directly

     05:40PM 11   against Medela.

     05:40PM 12            MR. FERRELL:  We're not pursuing those, Your Honor.

     05:40PM 13            THE COURT:  Okay.

     05:40PM 14            MR. SADLER:  So, we would ask that motion be granted

     05:40PM 15   on those claims.

     05:40PM 16            THE COURT:  That motion will be granted on those

     05:40PM 17   claims.

     05:40PM 18            MR. SADLER:  All right.  Next, we understand that

     05:40PM 19   there are a number of and some appear to be defenses, some

     05:40PM 20   it's not really clear what they are, but again, there are

     05:40PM 21   issues in the pleadings asserted by the plaintiffs against us

     05:40PM 22   that are entitled failure to mitigate, estoppel, acquiescence,

     05:40PM 23   waiver, latches, standing, and failure of conditions

     05:41PM 24   precedent.  I don't think those issues have been pursued

     05:41PM 25   actively by the plaintiffs at trial.  They've not been
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     05:41PM  1   mentioned.  I don't think there's any evidence to support

     05:41PM  2   those, but to the extent, again -- and I don't think they're

     05:41PM  3   asking for jury issues on those, they'll correct me if I'm

     05:41PM  4   wrong -- but we would ask that under Rule 50 (a) that judgment

     05:41PM  5   be granted in our judgment that those issues not be submitted

     05:41PM  6   to the jury.

     05:41PM  7            THE COURT:  Those are fairly mostly defensive issues

     05:41PM  8   perhaps just as a part of a pleading.  I think -- Surely I

     05:41PM  9   think that's true.  None of those are being -- Is that right,

     05:41PM 10   Mr. Ferrell?

     05:41PM 11            MR. FERRELL:  If they're not going to be in the

     05:41PM 12   charge, Your Honor, we're not going to pursue them.  I don't

     05:41PM 13   know that they're really the proper subject of a Rule 50

     05:41PM 14   motion, but --

     05:41PM 15            THE COURT:  But I would not see them -- any of them

     05:41PM 16   in the charge as far as the plaintiff's cause of actions over

     05:41PM 17   against defendants and --

     05:41PM 18            MR. SADLER:  And the one that is a little twist on

     05:41PM 19   that is there is a issue that's been pleaded unclean hands.

     05:41PM 20   We have that issue as against KCI based as an affirmative

     05:42PM 21   claim.  They have in their pleadings and I think they are

     05:42PM 22   intending to submit an issue to the jury on unclean hands.  We

     05:42PM 23   would ask that not be submitted, that matter be resolved in

     05:42PM 24   our favor under Rule 50 (a).

     05:42PM 25            There is a case which I can hand up to the Court, if
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     05:42PM  1   I haven't misplaced it, from Judge Solis out of the Northern

     05:42PM  2   District which says an unclean hands issue is not proper in

     05:42PM  3   response to a declaratory judgment claim and, of course, the

     05:42PM  4   only affirmative claim we have back over against KCI is for

     05:42PM  5   invalidity of the patents and it's a declaratory judgment.  At

     05:42PM  6   least according to that case, unclean hands is not a proper

     05:42PM  7   response to that.

     05:42PM  8            MR. FERRELL:  I believe I can short circuit that one

     05:42PM  9   as well, Your Honor.  I don't believe it's in the charge we're

     05:42PM 10   working on and we're not --

     05:42PM 11            THE COURT:  I'll grant then --

     05:42PM 12            MR. SADLER:  Thank you, Your Honor.

     05:42PM 13            THE COURT:  I mean, it's a little bit of a hybrid

     05:42PM 14   issue, but as far as unclean hands are concerned, I'll grant

     05:43PM 15   the Rule 50 motion for Medela.

     05:43PM 16            MR. SADLER:  Thank you.

     05:43PM 17            MR. FERRELL:  Your Honor, before we go on, could I

     05:43PM 18   hear that list of the other ones that you read down.

     05:43PM 19            MR. SADLER:  Certainly.

     05:43PM 20            MR. FERRELL:  Just to make sure we're on the same

     05:43PM 21   page.

     05:43PM 22            MR. SADLER:  The list that I have separate and apart

     05:43PM 23   from the unclean hands that's just been addressed, is failure

     05:43PM 24   to mitigate, estoppel, acquiescence --

     05:43PM 25            THE COURT:  Let's see.  Go slowly.
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     05:43PM  1            MR. SADLER:  Failure to mitigate, estoppel,

     05:43PM  2   acquiescence, waiver, latches, standing, and failure of

     05:43PM  3   condition precedent.

     05:43PM  4            THE COURT:  Okay.  I don't know how those would be in

     05:43PM  5   some way be responsive to a declaratory judgment action.

     05:43PM  6            MR. FERRELL:  Your Honor, we're not pursuing those

     05:43PM  7            THE COURT:  Then as far as mitigation, estoppel,

     05:43PM  8   acquiescence, waiver, latches, standing, condition precedent

     05:44PM  9   the Rule 50 motion of Medela is granted.

     05:44PM 10            MR. SADLER:  The next we would bring a motion under

     05:44PM 11   Rule 50 on the issue of patent validity.  We have filed it.

     05:44PM 12   It's styled Medela's Motion For Judgment As a Matter of Law on

     05:44PM 13   Patent Invalidity.

     05:44PM 14            Our view is now the case on validity, all the

     05:44PM 15   evidence is in.  Everyone's experts have testified.  Any facts

     05:44PM 16   that need to be presented, those have been presented, so the

     05:44PM 17   record is full and before Your Honor.  It's our view that the

     05:44PM 18   evidence establishes in our favor as a matter of law that all

     05:44PM 19   of the claims being asserted under both the '643 Patent and

     05:44PM 20   the '081 patent as they are listed in our motion are, in fact,

     05:44PM 21   invalid as a matter of law and we submit that motion to Your

     05:44PM 22   Honor on that basis.

     05:44PM 23            THE COURT:  And I'll overrule the motion at this

     05:44PM 24   time.

     05:44PM 25            MR. SADLER:  Thank you very much.  The next issue I
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     05:44PM  1   want to talk about is we're going to renew our motion for

     05:44PM  2   judgment as a matter of law on conspiracy and inducement.  And

     05:45PM  3   Your Honor has made very plain that you're going to allow that

     05:45PM  4   issue to go forward so I understand that although we are

     05:45PM  5   renewing that at this time that the motion on inducement and

     05:45PM  6   conspiracy is overruled?

     05:45PM  7            THE COURT:  That's true.

     05:45PM  8            MR. SADLER:  Okay.  Let me focus, if I can, just for

     05:45PM  9   a moment on a part of that which is conspiracy because I know

     05:45PM 10   we're going to spend some time probably tomorrow talking about

     05:45PM 11   the charge and understanding its our position that conspiracy

     05:45PM 12   to infringe a patent should not be submitted at all.  On a

     05:45PM 13   legal basis, we say there's no such claim.  On the evidence

     05:45PM 14   basis, we say that under Rule 50 it shouldn't go.  I

     05:45PM 15   understand that.

     05:45PM 16            Let me address this additional concern which we

     05:45PM 17   brought to Your Honor's attention and briefly filed today.

     05:45PM 18   Because that is a state law claim as its being brought

     05:45PM 19   forward, it has to conform to the decisions of the Texas

     05:45PM 20   Supreme Court which make it very, very plain that the

     05:46PM 21   conspiracy is an intentional tort, one.

     05:46PM 22            Second, there has to be agreement to participate in

     05:46PM 23   that intentional tort.  Second.

     05:46PM 24            And third, by way of example in the JTT case which we

     05:46PM 25   cited which is Texas Supreme Court, if it's not an intentional
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     05:46PM  1   tort, you can't conspire to do it even though there might in

     05:46PM  2   fact be an agreement to do it and the example cited in the JTT

     05:46PM  3   case is negligence.  You can have an agreement, the example

     05:46PM  4   the Supreme Court used there is if we run a construction

     05:46PM  5   company, we can agree we're going to leave a dangerous pot

     05:46PM  6   hole in the road unguarded, unlit, unsigned that someone might

     05:46PM  7   run into and crash their car.  That is beyond question

     05:46PM  8   negligence.  But the fact that we've come together and agreed

     05:46PM  9   to allow that to happen knowing full well some harm may result

     05:46PM 10   if someone runs into the giant pot hole, you can't have a

     05:47PM 11   conspiracy to do that because it's not an intentional tort.

     05:47PM 12            Patent infringement is not an intentional tort.  It

     05:47PM 13   doesn't even have a negligence standard.  It's, in effect, a

     05:47PM 14   strict liability offense.  Either you infringed or you didn't.

     05:47PM 15   You don't have to mean to infringe, you don't have to be

     05:47PM 16   negligent to infringe.

     05:47PM 17            So, our concern is two-fold.  You can't conform a

     05:47PM 18   conspiracy to infringe a patent to the multiple decisions of

     05:47PM 19   the Texas Supreme Court that tell you what has to be there in

     05:47PM 20   order for anyone to sustain that kind of cause of action.

     05:47PM 21   There's just -- You can't do it.  It's an unintentional tort,

     05:47PM 22   so you can't conspire to do it.

     05:47PM 23            The second thing I want to -- and, again, we can

     05:47PM 24   visit about this at this at great length tomorrow.  I continue

     05:47PM 25   to be concerned that because we are going to submit inducement
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     05:47PM  1   and because of the multiple ways that the Federal Circuit has

     05:47PM  2   expressed sort of the mens rea, the state of mind that's

     05:47PM  3   involved in inducement, we are very close to conspiracy and so

     05:48PM  4   my concern is we're submitting two questions that are very

     05:48PM  5   close to one another and we run the risk of inconsistent

     05:48PM  6   answers when we all would have to agree that whatever the

     05:48PM  7   evidence is on inducement is exactly the same as whatever the

     05:48PM  8   evidence might be claimed to be under conspiracy.  It's -- I

     05:48PM  9   don't think they will tell you, Well, we -- we offer this

     05:48PM 10   testimony which only goes to inducement and we offered this

     05:48PM 11   testimony over here which only goes to conspiracy, so I have

     05:48PM 12   two concerns and that's why I'm bringing this to your

     05:48PM 13   attention even though I understand what you've said about the

     05:48PM 14   Rule 50 motion is I don't believe we can conform it to submit

     05:48PM 15   it at all and if we do submit it I have a real concern that we

     05:48PM 16   might get two different answers with no principle basis to

     05:48PM 17   pick between.

     05:48PM 18            THE COURT:  I understand.  And as I -- I mean, you've

     05:48PM 19   made some very compelling arguments on the conspiracy issue.

     05:49PM 20   And, I mean, I'm really not for sure if the Texas law supports

     05:49PM 21   conspiracy or the federal law supports conspiracy, but, as I

     05:49PM 22   say, this is an issue I can control if the jury does what I

     05:49PM 23   think would be unreasonable under the circumstances.

     05:49PM 24            I do understand stand your concern about the

     05:49PM 25   confusion and the problem of inconsistent answers.  I also can
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     05:49PM  1   control that.  And I've been -- tried to be helpful in my

     05:49PM  2   comments to the plaintiffs that these are two areas of my

     05:49PM  3   great concern, so I understand everything you're telling me.

     05:49PM  4   You've been -- You've made really compelling arguments, but

     05:49PM  5   I'm going to let it go to the jury.

     05:49PM  6            MR. SADLER:  Very well.  Let me then now turn to our

     05:50PM  7   motion under Rule 50 as to punitive damages and willfulness;

     05:50PM  8   and you're quite right in terms of the -- what I'll call the

     05:50PM  9   state of mind and the factors to consider.  They're not the

     05:50PM 10   same.

     05:50PM 11            I want to first focus on what I think is the

     05:50PM 12   dispositive issue on both and that it's clear and convincing

     05:50PM 13   evidence.  I want to go back to our argument we had on the

     05:50PM 14   Rule 50 motion when Mr. Macon quite passionately said, Well, I

     05:50PM 15   get -- I, the plaintiff, get all reasonable inferences in my

     05:50PM 16   favor and you can't throw my case out and it kind of turns

     05:50PM 17   everything on its head.  That is wrong and here is why it is

     05:50PM 18   wrong.  All the authorities that we have cited to you from the

     05:50PM 19   Texas Supreme Court and other cases that talks about equal

     05:50PM 20   inferences, the whole point of that is the following:  If you

     05:50PM 21   have a piece of circumstantial evidence and you can infer two

     05:50PM 22   equally plausible deductions from that, one, as I talked about

     05:51PM 23   conspiratorial, the other totally innocuous business-related,

     05:51PM 24   the cases say plainly that neither of those I inferences can

     05:51PM 25   be drawn.  It's a wash.
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     05:51PM  1            The point of that is that means there is no

     05:51PM  2   reasonable inference left to draw in his favor and that's the

     05:51PM  3   fundamental point that KCI is missing.  That is the

     05:51PM  4   fundamental point and that is why, as we went through all of

     05:51PM  5   this evidence, there's nothing left for them to have from

     05:51PM  6   which a jury could draw reasonable inferences because if every

     05:51PM  7   last one, if the scales are balanced, what the Texas Supreme

     05:51PM  8   Court says is you don't draw any inferences because it's just

     05:51PM  9   as likely that one happened, and again, we're talking about

     05:51PM 10   not direct evidence, circumstantial evidence.  That's the

     05:51PM 11   fundamental difference.

     05:51PM 12            Now, why is that important to punitive damages?

     05:51PM 13   Well, think about it.  You know, all of the evidence they have

     05:52PM 14   is circumstantial.  They would have to concede that at least

     05:52PM 15   some substantial portion of that is susceptible to multiple

     05:52PM 16   interpretations.

     05:52PM 17            Given that state of affairs, given that that's the

     05:52PM 18   state of the evidence, how could you ever sustain a clear and

     05:52PM 19   convincing level of evidence?  If it is this close, if it is

     05:52PM 20   this tenuous that all of this evidence would even meet a

     05:52PM 21   preponderance standard, how could that ever, how could a

     05:52PM 22   reasonable jury ever come to a conclusion by clear and

     05:52PM 23   convincing evidence that there was malice?  And, again, as you

     05:52PM 24   talked about, what is malice?  That is evidence of egregious

     05:52PM 25   conduct.  What is the evidence in this case?  Again, focusing
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     05:52PM  1   on the things for which we are accused, there was never any

     05:53PM  2   evidence at all that we participated in any of the BlueSky

     05:53PM  3   promotion, marketing, advertising activities.  It never came

     05:53PM  4   in.  All of the testimony elicited is that whatever BlueSky

     05:53PM  5   does in the way of promoting, marketing, advertising, they do

     05:53PM  6   it.  We don't have any input into it.

     05:53PM  7            Another piece of evidence that came in is not once,

     05:53PM  8   not twice, but three times Medela turned to competent patent

     05:53PM  9   counsel and said, Tell us, is there an issue here?  Is there

     05:53PM 10   an issue of infringement here?  What does this area mean?

     05:53PM 11            Now, they can quibble all day long, and I know they

     05:53PM 12   do, with whether the Baniak firm was right or wrong about

     05:53PM 13   infringement or right or wrong about what was or was not in

     05:53PM 14   the prior art, but I don't think that they can quibble with

     05:53PM 15   the idea that that not only does not show malicious conduct,

     05:53PM 16   it shows reasonable, good faith conduct that we were trying to

     05:54PM 17   comply with the law, and that's relevant not only to the

     05:54PM 18   malice issue, but it's relevant, of course, to the willfulness

     05:54PM 19   issue.  So, that's another piece of evidence that came in.

     05:54PM 20            Additional evidence that came in is they never able

     05:54PM 21   were to -- ever able to produce a statement either in an

     05:54PM 22   e-mail, in a memo, or in a piece of testimony that Mr. Weston

     05:54PM 23   ever told us, You know what?  This may be infringement, but

     05:54PM 24   I'm going to do it anyway and you're either with me or you're

     05:54PM 25   not with me.  In fact, all of the evidence was the opposite.
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     05:54PM  1   The evidence was he was looking at prior art.  He was looking

     05:54PM  2   at Chariker-Jeter.  He was investigating the patents.  He

     05:54PM  3   initiated contact with patent counsel to get an opinion.

     05:54PM  4   Every piece of a business plan, of an e-mail, everything he

     05:54PM  5   sent us was, I'm trying to figure out a way to do this without

     05:55PM  6   running head on into KCI's patents because I know and you know

     05:55PM  7   and we all know they're going to sue us if we do otherwise.

     05:55PM  8   So, far from their being evidence, this sort of back alley

     05:55PM  9   kind of stuff where we got together and said, Well, you know,

     05:55PM 10   kind of a nudge and a wink, this might be infringement but we

     05:55PM 11   might get away with it, the evidence was all the other way.

     05:55PM 12   That's relevant it seems to me to lack of malice.  It's also

     05:55PM 13   relevant on the willingness side that we as a business, Medela

     05:55PM 14   as a business, proceeded in good faith.

     05:55PM 15            What is additional evidence there?  We put in our

     05:55PM 16   written purchase agreement with this gentleman a written

     05:55PM 17   promise that he would not use our products to infringe.

     05:55PM 18   Again, what does that show?  It shows lack of malice.  It

     05:55PM 19   shows our attempts to act in good faith to avoid any

     05:55PM 20   litigation entanglements.

     05:55PM 21            So, you put two things together.  You put all that

     05:55PM 22   equivocal evidence that I listed the other night that I think

     05:55PM 23   every piece has a plausible business interpretation, and even

     05:56PM 24   if you start disregarding two or three of those and say, Well,

     05:56PM 25   I think it's kind of close, but I think the jury might squeak

                                                                        Page 4757

     05:56PM  1   by an inference.  You can do that, but you -- I promise you, I

     05:56PM  2   don't see how you could ever get to the clear and convincing

     05:56PM  3   level.  That's a problem there.

     05:56PM  4            You then combine it with all this other evidence

     05:56PM  5   that's essentially undisputed.  We did go to the lawyers.

     05:56PM  6   Mr. Weston did write us e-mails.  It is in the contract.  All

     05:56PM  7   of that is undisputed that we took efforts to try to avoid

     05:56PM  8   infringement.

     05:56PM  9            That seems to me to prevent any reasonable jury from

     05:56PM 10   finding, again, by clear and convincing evidence, that we

     05:56PM 11   either acted with malice or that if there was inducement and,

     05:56PM 12   again, all the stuff about inducement is the same thing about

     05:56PM 13   conspiracy, it's all those equivocal pieces of evidence, that

     05:56PM 14   we failed to act in good faith.  I don't think that meets the

     05:56PM 15   clear and convincing evidence standard.  I think I've told you

     05:57PM 16   quite clearly I don't even think it meets preponderance, but

     05:57PM 17   if it doesn't meet preponderance, it clearly does not meet

     05:57PM 18   clear and convincing.  And so, for those two principle reasons

     05:57PM 19   I don't think it's appropriate that either willfulness or

     05:57PM 20   punitive damages go to the jury.

     05:57PM 21            THE COURT:  Thank you for that excellent argument.

     05:57PM 22   Does that conclude your argument?

     05:57PM 23            MR. SADLER:  We have an issue on damages and

     05:57PM 24   Ms. Mayor is prepared to present that, if that would be

     05:57PM 25   appropriate.
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     05:57PM  1            THE COURT:  Sure.  I'm going to have Mr. Ferrell

     05:57PM  2   address your willfulness.

     05:57PM  3            MR. SADLER:  Would you like him to do that first?

     05:57PM  4            THE COURT:  That might be helpful.  Why don't you go

     05:57PM  5   ahead, if this is a good time for you, Mr. Ferrell.

     05:57PM  6            MR. FERRELL:  Good afternoon, Your Honor.

     05:57PM  7            THE COURT:  Good afternoon.  Almost good evening.

     05:57PM  8            MR. FERRELL:  Yes.  It is good evening.  I'm glad

     05:58PM  9   that Mr. Sadler raised this equal inference thing because it's

     05:58PM 10   something that I've been straining at the bit to talk about

     05:58PM 11   for about a week now and I'm sure the Court remembers --

     05:58PM 12   actually, it was a week ago this evening when Mr. Sadler

     05:58PM 13   walked us through his equal inference argument.  And at the

     05:58PM 14   conclusion of that, Mr. Macon pointed out that the equal

     05:58PM 15   inference arguments that Mr. Sadler were making were

     05:58PM 16   inconsistent with the plain language of Rule 50 as well as

     05:58PM 17   court interpretations that have informed the standard for a

     05:58PM 18   motion for judgment, including just -- the ones that we all

     05:58PM 19   know, the credibility determinations, the weighing of

     05:58PM 20   evidence, the weighing of the inferences is a matter for the

     05:58PM 21   jury, and that the test is whether no reasonable juror could

     05:58PM 22   find for the plaintiffs.

     05:59PM 23            After Mr. Macon pointed that out, Ms. Highman and I

     05:59PM 24   went back and took another look at this and not only was

     05:59PM 25   Mr. Macon correct, he was correct in spades.  The equal
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     05:59PM  1   inference test has been rejected by the Fifth Circuit in the

     05:59PM  2   Rule 50 context.  Specifically, number one, the question of

     05:59PM  3   what prism does the Court use in Rule 50 is a matter -- what

     05:59PM  4   quantum of evidence is sufficient to get to a jury is a

     05:59PM  5   question of federal law tying all the way back to Erie v

     05:59PM  6   Thompkins and all of those cases about the state and federal

     05:59PM  7   dichotomy, procedural versus substantive, clearly a federal

     05:59PM  8   question.

     05:59PM  9            In the Fifth Circuit, the Court has made it very

     05:59PM 10   clear that this equally plausible inference test is not the

     05:59PM 11   test.  It has been discredited, in fact, in most of the

     06:00PM 12   circuits around the country and specifically rejected by the

     06:00PM 13   Fifth Circuit.  And I would cite to you a couple of cases that

     06:00PM 14   would be helpful tonight, Your Honor.

     06:00PM 15            THE COURT:  Sure.  Do you have this in your briefing?

     06:00PM 16   If you don't have it in your briefing yet, if you would put it

     06:00PM 17   in your -- at some point, if you will kind of summarize all

     06:00PM 18   this stuff in a brief to me, it would be helpful.

     06:00PM 19            MR. FERRELL:  We'll be happy to do that.

     06:00PM 20            THE COURT:  And I'm not looking for something that's

     06:00PM 21   a treatise, but if -- in six or seven pages, something like

     06:00PM 22   that.

     06:00PM 23            MR. FERRELL:  Certainly.

     06:00PM 24            THE COURT:  Okay.

     06:00PM 25            MR. FERRELL:  Putting that aside, the equal inference
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     06:00PM  1   thing is really kind a red herring and it is for the jury even

     06:00PM  2   if they are so-called equal inferences to draw from the

     06:00PM  3   evidence.  That is the jury's province to make that decision

     06:00PM  4   as a matter of Fifth Circuit law.  And, of course, because

     06:00PM  5   this is a procedural matter, the Federal Circuit would look to

     06:00PM  6   circuit law in making this sort of determination, so I think

     06:00PM  7   we've dealt with that piece of it.

     06:01PM  8            The other points, the lawyer letter, of course, isn't

     06:01PM  9   a free pass.  It's a piece of evidence that the jury can

     06:01PM 10   consider but it's not a get out of jail card and I think

     06:01PM 11   that's probably really all we need to stay about that.

     06:01PM 12            As far as the e-mails, no e-mails saying, Hey, let's

     06:01PM 13   get together and infringe.  Of course, that's not the

     06:01PM 14   standard.  The courts have recognized uniformly that really

     06:01PM 15   the only way you can get there is with circumstantial evidence

     06:01PM 16   and circumstantial evidence is appropriate and here the jury

     06:01PM 17   is free to make a credibility determination as to whether

     06:01PM 18   these e-mails were self-serving or whether the spin that the

     06:01PM 19   defendants want to put on these e-mails is the more believable

     06:01PM 20   story.

     06:01PM 21            With respect to the punitive damages, and this is

     06:01PM 22   something I think we have pointed out in our briefing, the

     06:01PM 23   standard that BlueSky cited in their papers was actually the

     06:02PM 24   wrong standard for this case because of the time when the case

     06:02PM 25   was filed.  This case was filed August of 2003.  The standard
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     06:02PM  1   for punitive damages of which they were relying did not come

     06:02PM  2   into effect until -- for cases filed subsequent to our case

     06:02PM  3   and the applicable standard for this case, Your Honor, is the

     06:02PM  4   old conscious indifference standard under Texas law, so we are

     06:02PM  5   not looking at that higher burden that we would now be looking

     06:02PM  6   at in a case filed today but I think maybe the Court might

     06:02PM  7   have had in its mind --

     06:02PM  8            THE COURT:  It may have.  Two may have.  I may have.

     06:02PM  9   Tell me about that.  Help me with that.  The Supreme Court

     06:02PM 10   announces a rule and says this rule is only going to be

     06:02PM 11   applicable beginning a certain date?

     06:02PM 12            MR. FERRELL:  Actually, it was done in the Civil

     06:02PM 13   Practices & Remedies Code.

     06:02PM 14            THE COURT:  Okay.

     06:02PM 15            MR. FERRELL:  Let me get to that part of my outline

     06:02PM 16   here and I will give you the specific citation to it.

     06:03PM 17            THE COURT:  If you will put that in your brief.  But

     06:03PM 18   your -- You're saying that the Texas legislature set forth the

     06:03PM 19   standard for punitive damages now and the standard becomes

     06:03PM 20   effective at a certain date, so the standard for cases filed

     06:03PM 21   before that is a conscious indifference standard?

     06:03PM 22            MR. FERRELL:  That's correct, Your Honor.  It was an

     06:03PM 23   amendment that the legislature made in 2003 to section 41.001

     06:03PM 24   of the Texas Civil Practice & Remedies Code.  The effective

     06:03PM 25   date of that -- of the new rule, of the higher standard, was
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     06:03PM  1   cases filed after September 1, 2003, and this case was filed

     06:03PM  2   before that.

     06:03PM  3            MR. SADLER:  And let me be clear what I was arguing

     06:03PM  4   was the 1997 version.  I wasn't -- I wasn't -- I don't know

     06:03PM  5   what he was talking about BlueSky submitted.  I was only

     06:03PM  6   talking about what I submitted.

     06:03PM  7            THE COURT:  I understand.

     06:03PM  8            MR. FERRELL:  Actually, Your Honor, Medela did serve

     06:03PM  9   three additional motions for judgment on us just before the

     06:04PM 10   hearing started and I really haven't had a chance to study

     06:04PM 11   those, but I don't think it makes any difference for purposes

     06:04PM 12   of this argument.  I believe that we've got abundant evidence

     06:04PM 13   from which a jury could fairly infer that there was a scheme

     06:04PM 14   between the Medela parties and later BlueSky to do the acts of

     06:04PM 15   infringement and the other conspiratorial acts that we've

     06:04PM 16   alleged.

     06:04PM 17            If the Court would like for me to go through a

     06:04PM 18   similar sort of recitation of that evidence, I would be happy

     06:04PM 19   to.

     06:04PM 20            THE COURT:  Well, I'm -- You know, I'm going over

     06:04PM 21   my -- I'm going to follow the law, but I do have this sense

     06:04PM 22   that the punitive damage hurdle is a very, very difficult

     06:04PM 23   hurdle, and I -- so, I would like you to tell me what you

     06:05PM 24   think about the evidence creates a clear and convincing

     06:05PM 25   evidence that there was conscious indifference here.  So, if
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     06:05PM  1   you will just help me with that.

     06:05PM  2            MR. FERRELL:  I'll just go through that very briefly,

     06:05PM  3   Your Honor.

     06:05PM  4            THE COURT:  Okay.

     06:05PM  5            MR. FERRELL:  And I'm not going to outline all the

     06:05PM  6   evidence but try to hit the high points.  I think the evidence

     06:05PM  7   fairly supports the inference that we had a situation here

     06:05PM  8   where Medela clearly wanted into the negative pressure wound

     06:05PM  9   therapy market and, in fact, they charged Richard Weston with

     06:05PM 10   the specific responsibility, a year long project for getting

     06:05PM 11   them into that business.

     06:05PM 12            I believe the evidence fully supports the jury's

     06:05PM 13   inference that Medela quickly realized that they would be

     06:05PM 14   exposing themselves to liability for patent infringement if

     06:05PM 15   they went forward with their plans and so they modified the

     06:05PM 16   plan where as initially the idea was to have a Medela company

     06:06PM 17   owned by Medela with Richard Weston as its president and maybe

     06:06PM 18   holding a piece of it himself and forming that Medela

     06:06PM 19   subsidiary anywhere in the country he wanted to form it,

     06:06PM 20   California, Massachusetts, presumably anywhere in-between.

     06:06PM 21   The plan changed at some point and they decided, no, we don't

     06:06PM 22   want our fingerprints on this thing and so what they did was

     06:06PM 23   they -- they let Richard go forward with his program, his

     06:06PM 24   project, even after he had left Medela.  They continued to

     06:06PM 25   fund his project as a consultant.  Paid him for a year his
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     06:06PM  1   ordinary regular salary plus additional monies that we've all

     06:06PM  2   heard about, credit terms, the whole thing, to get this thing

     06:06PM  3   up and running and on the ground and that Medela was aware of

     06:06PM  4   Weston's plans before the time he left the company, even so

     06:06PM  5   far as to the so-called Chariker-Jeter kit that he proposed to

     06:07PM  6   use and it will be for the jury to decide whether his

     06:07PM  7   so-called Chariker-Jeter kit or is an infringing device.  The

     06:07PM  8   Court certainly knows what our position is on that issue.  And

     06:07PM  9   that they basically put the thing in motion to set up a

     06:07PM 10   company that would wall them off from liability and let them

     06:07PM 11   accomplish what their business objective had been from the

     06:07PM 12   very beginning, which was to push over 4,000 pumps into the

     06:07PM 13   market place knowing full well at the inception they were

     06:07PM 14   subject to liability for patent infringement, knowing from the

     06:07PM 15   very beginning as a medical device manufacturer that there was

     06:07PM 16   no way this baby was going to go forward unless they had

     06:07PM 17   clinical studies that they could hold out to customers to sell

     06:07PM 18   this product, a point that Richard Weston pointed out to them

     06:07PM 19   twice before he left the Medela in writing.  Medela knew at

     06:07PM 20   the time that he formed this company and they knew at the time

     06:08PM 21   they sold him the very pump that he had no clinical studies

     06:08PM 22   and that his plan was to go out there and market the KCI -- to

     06:08PM 23   market the Versatile 1 product as a cost effective alternative

     06:08PM 24   to KCI.  They had full knowledge of the entire scheme.  They

     06:08PM 25   funded the scheme and made the scheme possible.  Not only did
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     06:08PM  1   they induce it, they gave birth to it.

     06:08PM  2            I believe that evidence, Your Honor, if the jury

     06:08PM  3   believes those interpretations of the other facts in the

     06:08PM  4   record that there's more than enough evidence to support the

     06:08PM  5   clear and convincing standard and that's our position on that,

     06:08PM  6   Your Honor.

     06:08PM  7            THE COURT:  Well, it's a very articulate statement,

     06:08PM  8   as only you could do, Mr. Ferrell, but I'm not going to give

     06:08PM  9   punitive damages, so you're going to certainly have your

     06:08PM 10   record and you've done a wonderful job of articulating your

     06:08PM 11   position, but on this issue, I'm not going to give punitive

     06:08PM 12   damages.

     06:08PM 13            Now, did -- The willfulness issue is only in regard

     06:09PM 14   to BlueSky, so I'll -- Am I wrong or right about that?

     06:09PM 15            MR. SADLER:  It is asserted against us as well.

     06:09PM 16            THE COURT:  Because of inducement?

     06:09PM 17            MR. SADLER:  Because of inducement.

     06:09PM 18            THE COURT:  Okay.

     06:09PM 19            MR. SADLER:  And the issue there being whether -- Let

     06:09PM 20   me get it in front of me so I don't misstate it.  Patentee

     06:09PM 21   must prove by clear and convincing evidence that the defendant

     06:09PM 22   had acted without a reasonable belief that its actions avoided

     06:09PM 23   infringement.  Again, that would have to be proved by the

     06:09PM 24   clear and convincing evidence standard that we acted without a

     06:09PM 25   reasonable belief that what we were doing was trying to --
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     06:09PM  1            THE COURT:  Okay.  Let me think on that.  Okay.  You

     06:09PM  2   want Ms. --

     06:09PM  3            MR. SADLER:  For purposes --

     06:09PM  4            THE COURT:  Go ahead.

     06:09PM  5            MR. SADLER:  Yes.  For purposes of the record at this

     06:09PM  6   point our motion under Rule 50 on punitive damages has been

     06:10PM  7   granted.

     06:10PM  8            THE COURT:  Is granted.

     06:10PM  9            MR. SADLER:  Okay.  Thank you.

     06:10PM 10            THE COURT:  Okay.  Ms. Mayor.

     06:10PM 11            MS. MAYOR:  As Mr. Sadler indicated, we did file a

     06:10PM 12   Rule 50 motion on damages.  There are five main points that

     06:10PM 13   are our raised our motion.  I'll just go through them briefly

     06:10PM 14   and if you would like --

     06:10PM 15            THE COURT:  Just briefly.  Thank you so much.

     06:10PM 16            MS. MAYOR:  The first has to do with plaintiff's

     06:10PM 17   failure to prove an entitlement under section 284 to damages

     06:10PM 18   with respect to each of the Versatile 1 devices.  There was no

     06:10PM 19   evidence presented that any specific use by an end user of the

     06:10PM 20   Versatile 1 infringes.  Dr. Orgill admitted today that use in

     06:10PM 21   connection with fistulas would not infringe any of the

     06:10PM 22   claims -- any of the claims asserted.  He also testified that

     06:10PM 23   he knew of no evidence that supported the bacterial reduction

     06:10PM 24   element of Claim 32 of the '643 Patent.  The testimony that

     06:10PM 25   was given on infringement was very conclusory in summary and
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     06:11PM  1   there was not any specific evidence as to each use.  And a

     06:11PM  2   predicate for an entitlement for damages under 285 is a

     06:11PM  3   showing of infringement as to each unit.  That's the first

     06:11PM  4   point.

     06:11PM  5            The second point has to do with lost profits on the

     06:11PM  6   VAC rental and it's our position that they failed the

     06:11PM  7   fundamental but for causation in fact test that has been set

     06:11PM  8   forth by the Federal Circuit as well as Panduit.  The first --

     06:11PM  9   There's some overlap here.  Mr. Malackowski testified solely

     06:11PM 10   on Panduit saying that once you've satisfied those five, the

     06:11PM 11   four factors that he gave the Court and the jury that they are

     06:11PM 12   entitled to a presumption, that they were entitled to lost

     06:11PM 13   profits damages, but a more fundamental point that the Federal

     06:11PM 14   Circuit has repeatedly stated after Panduit was that there has

     06:11PM 15   to be but for causation.  So, it's Panduit's the end of the

     06:12PM 16   test.  If there are other facts that show that the plaintiff

     06:12PM 17   could not have made the sales of the infringer, then they're

     06:12PM 18   still not entitled to lost profits, regardless of Panduit.

     06:12PM 19            The first -- The first point on that is that they

     06:12PM 20   failed to establish just generally that they could have made

     06:12PM 21   each, each sale that BlueSky made and derive the rental

     06:12PM 22   revenues therefrom.  There's evidence there were different

     06:12PM 23   marketing channels, those sorts of things, and there was

     06:12PM 24   nothing to show they could have made each sale.

     06:12PM 25            The second issue here is that the Panduit factor for
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     06:12PM  1   as well as a simple but for analysis set forth by the Federal

     06:12PM  2   Circuit says you have to prove by a preponderance of the

     06:12PM  3   evidence what your but for profits would have been.

     06:12PM  4            Now, the only evidence they presented on this issue

     06:12PM  5   comes through Mr. Malackowski and it was a simple conclusion,

     06:12PM  6   assumption, speculation that they should be entitled to rental

     06:12PM  7   revenues that their type, that KCI's type of user would have

     06:12PM  8   derived for KCI.  There was no analysis about whether or not

     06:13PM  9   the people who would be buying BlueSky's product would have

     06:13PM 10   had equivalent types of wounds, equivalent types of payment,

     06:13PM 11   any of these things.  That's speculative.  And it doesn't get

     06:13PM 12   them there on the preponderance burden.

     06:13PM 13            The third point has to deal with reasonable royalties

     06:13PM 14   teas on VAC rentals where they used the but for revenues as a

     06:13PM 15   base and that's pretty much the same point.  There's been no

     06:13PM 16   analysis, no evidence showing that KCI could have gotten the

     06:13PM 17   rental revenue and that would be a proper royalty base.

     06:13PM 18            The fourth point has to do with recovery of any

     06:13PM 19   damages, lost profits or reasonable royalty on the disposable

     06:13PM 20   kits.  This is one of the issues that we've raised before.

     06:13PM 21   There are two problems here.  A predicate under 284, Section

     06:13PM 22   284, is that they show infringement.  There has been no

     06:13PM 23   evidence presented in this case by KCI that the disposable

     06:14PM 24   kits KCI sells are covered by the patent.  There's been no

     06:14PM 25   evidence that the components in the disposable kits are
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     06:14PM  1   covered, so absent the showing that all the components in the

     06:14PM  2   disposable kits are covered by the claims asserted here by the

     06:14PM  3   patents in suit, they have to go to the entire market value

     06:14PM  4   rule which we discussed prior to Mr. Malackowski's testimony

     06:14PM  5   and under the entire market value rule there has to be

     06:14PM  6   evidence in the case that the patented features formed the

     06:14PM  7   basis for customer demand of the non-patented components in

     06:14PM  8   the disposable kits.  There's been no such evidence.  There's

     06:14PM  9   been no evidence that the limitations on the entire market

     06:14PM 10   value would have been met, either.

     06:14PM 11            THE COURT:  Let me -- I have wondered about that

     06:14PM 12   particular issue and is there -- is there any way in the

     06:14PM 13   instructions that we could do some kind of an alternative

     06:15PM 14   instruction?  I'm just -- I'm trying to -- How do you carve

     06:15PM 15   out the kit problem from the system problem?

     06:15PM 16            MS. MAYOR:  Well, there is a model jury instruction

     06:15PM 17   that deals with the entire market value rule and we could --

     06:15PM 18   we could do that, but it -- at this point though, Your Honor,

     06:15PM 19   it's really a Rule 50 (a) point and that even with the

     06:15PM 20   separate standard and separate instruction, there's just no

     06:15PM 21   reasonable jury could find that they have satisfied the test

     06:15PM 22   for the applicability of that rule, so --

     06:15PM 23            THE COURT:  I understand.  I guess in my own mind --

     06:15PM 24   Say you do have the BlueSky system, let's call it the system,

     06:15PM 25   not the kits, the BlueSky system, assume that there is an
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     06:15PM  1   infringement of the system -- the BlueSky system infringes the

     06:15PM  2   patents, but the kits, to me, don't seem to infringe the

     06:16PM  3   patents, what -- how do you deal with that?

     06:16PM  4            MS. MAYOR:  Well, Your Honor, KCI is seeking damages

     06:16PM  5   off of its lost disposable kit sales.  They're not looking and

     06:16PM  6   saying here's what BlueSky made in profits off of its kits.

     06:16PM  7   What Mr. Malackowski has done is he's said for each VAC that

     06:16PM  8   KCI has historically would have sold --

     06:16PM  9            THE COURT:  Help me with this a little bit.  I'm

     06:16PM 10   struggling with this some.  Part of the KCI damage calculation

     06:16PM 11   is that beyond the system, just the kit -- enumerate that a

     06:16PM 12   little bit more for me.

     06:16PM 13            MS. MAYOR:  Well, Mr. Malackowski, for example, in

     06:16PM 14   his lost profits calculation broke it out said, Here are the

     06:16PM 15   lost profits damages to which KCI is entitled for lost VAC

     06:16PM 16   rental revenues, the profits off of those revenues, and he

     06:16PM 17   separately broke out profits, lost profits, and I believe

     06:16PM 18   there were about 6.35 million dollars for lost profits on

     06:17PM 19   disposable kits.  Now, so, what he has done, he has divided

     06:17PM 20   those out --

     06:17PM 21            THE COURT:  And let me say, I could be wrong about

     06:17PM 22   all of this.  This is why I'm going to give everything to the

     06:17PM 23   jury.  You -- that -- That answer helped me.

     06:17PM 24            MS. MAYOR:  Okay.

     06:17PM 25            THE COURT:  Okay?  I'm -- I'm going to give this to
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     06:17PM  1   the jury, but we may have to revisit this.

     06:17PM  2            MS. MAYOR:  Can I just state one last point?

     06:17PM  3            THE COURT:  You may.

     06:17PM  4            MS. MAYOR:  And that would be that for all of the

     06:17PM  5   previously enumerated categories of damages to which we

     06:17PM  6   believe KCI is not entitled, that would also have a limiting

     06:17PM  7   effect on what Wake Forest would be able to recover in this

     06:17PM  8   case.

     06:17PM  9            THE COURT:  Okay.

     06:17PM 10            MS. MAYOR:  That's the last point.

     06:17PM 11            THE COURT:  Okay.  I overrule those motions.

     06:17PM 12   Mr. Ferrell and Ms. Highman, I don't need you to address these

     06:17PM 13   issues right now, but depending on what happens with the jury,

     06:17PM 14   we're probably going to have a day long, you know, Rule 50

     06:17PM 15   motion at the end of the trial -- after the trial's over, and

     06:18PM 16   you're just -- we're just going to have to really go through

     06:18PM 17   this in great detail.  So -- but you get this -- If there's

     06:18PM 18   any way you guys can make sure that, you know, if something

     06:18PM 19   happens you can carve it out, you might think about it in

     06:18PM 20   regard to the verdict form or the instructions.  I'm just

     06:18PM 21   suggesting.  I don't know.  But the -- The more we know

     06:18PM 22   exactly what the jury did on every step, the easier it is if I

     06:18PM 23   think there's a problem to carve it out.  Even if I -- even if

     06:18PM 24   the jury, you know -- maybe I can still carve it out, even if

     06:18PM 25   we don't do a good job on the instructions, but we will,
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     06:18PM  1   because, Ms. Mayor, you and Ms. Highman and all the other good

     06:18PM  2   people here are going to help us, right?

     06:18PM  3            MS. MAYOR:  Right.

     06:18PM  4            THE COURT:  That's what I thought.  Okay.  Thank you

     06:18PM  5   very much.

     06:18PM  6            MS. MAYOR:  Thank you.

     06:18PM  7            THE COURT:  That's really nice to see such bright

     06:18PM  8   lawyers in the courtroom.  And talking about bright lawyers,

     06:18PM  9   Mr. Espey steps forward.

     06:19PM 10            The -- Boy, there was something else that came to my

     06:19PM 11   mind.  Oh.  Don't lot me forget this.  Mr. Sadler --

     06:19PM 12            MR. SADLER:  Yes, sir.

     06:19PM 13            THE COURT:  You and Mr. Ferrell have a very different

     06:19PM 14   view of standards here --

     06:19PM 15            MR. SADLER:  We do.

     06:19PM 16            THE COURT:  And so we're going to have to make sure

     06:19PM 17   that we take a close look at that and, you know, when we get

     06:19PM 18   back.  But I want you to consider his arguments as well.

     06:19PM 19            MR. SADLER:  Yes.

     06:19PM 20            THE COURT:  And then I'll -- we're going to join that

     06:19PM 21   issue very much, which -- is it Fifth Circuit law, is it

     06:19PM 22   Supreme Court law.  I mean, we -- we've got it -- do we have

     06:19PM 23   an Erie problem here, substantive, procedural, whatever,

     06:19PM 24   whatever, so I'm going to need you to help me on that.

     06:19PM 25            MR. SADLER:  We do it.  Absolutely.
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     06:19PM  1            THE COURT:  Okay.  Good.  Mr. Espey.

     06:20PM  2            MR. ESPEY:  Thank you, Your Honor.  Being mindful of

     06:20PM  3   the Court's comments --

     06:20PM  4            THE COURT:  Why don't you do, just to make sure,

     06:20PM  5   Mr. Espey, you cover everything, I'm sure you -- you know,

     06:20PM  6   there's been so many things filed here that I -- you may get

     06:20PM  7   us -- we haven't seen everything, but I want to make sure you

     06:20PM  8   cover all the issues you want to cover, but the two issues I

     06:20PM  9   need you to deal with are on Mr. Weston's individual liability

     06:20PM 10   and you talk about willfulness.

     06:20PM 11            MR. ESPEY:  Yes.

     06:20PM 12            THE COURT:  If you're prepared to do that and I'll

     06:20PM 13   hear from Mr. Ferrell about willfulness.  But before that,

     06:20PM 14   cover all your other issues just to make sure you have your

     06:20PM 15   record well.

     06:20PM 16            MR. ESPEY:  All right.  Okay.  I guess as a first

     06:20PM 17   point though, I would like to reurge our original motion and

     06:20PM 18   --

     06:20PM 19            THE COURT:  Which was presented in writing.

     06:20PM 20            MR. ESPEY:  Correct.

     06:20PM 21            THE COURT:  Right.

     06:20PM 22            MR. ESPEY:  And in their response, KCI -- you asked

     06:21PM 23   for a response on the alter ego and I notice they didn't

     06:21PM 24   respond to that, so I take it the motion is granted as to the

     06:21PM 25   claim of alter ego?
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     06:21PM  1            THE COURT:  I think as to alter ego the motion is

     06:21PM  2   granted.

     06:21PM  3            MR. ESPEY:  Thank you.

     06:21PM  4            THE COURT:  It will be granted.

     06:21PM  5            MR. ESPEY:  All right.  Then the next point, Your

     06:21PM  6   Honor, is on -- under the patent statute whether or not

     06:21PM  7   Mr. Weston to be individually liable for direct infringement

     06:21PM  8   and I have the case that they've principally relied on and I

     06:21PM  9   think it's useful if we look at this.  So, I have a copy for

     06:21PM 10   the Court.

     06:21PM 11            THE COURT:  Sure.

     06:21PM 12       (Handed to the Court.)

     06:21PM 13            THE COURT:  And before we start, let me talk to the

     06:21PM 14   law clerks just a minute here.

     06:23PM 15       (Off-the-record discussion with Court and law clerks.)

     06:24PM 16            THE COURT:  Okay.  Thank you, Mr. Espey.

     06:24PM 17            MR. ESPEY:  Certainly, Your Honor.

     06:24PM 18            THE COURT:  Now, -- Okay.  I've got your case in

     06:24PM 19   front of me.  What?  Ortho Kinetics?

     06:24PM 20            MR. ESPEY:  Yes, sir.

     06:24PM 21            THE COURT:  Versus Safety Travel Chairs.

     06:24PM 22            MR. ESPEY:  And as Your Honor knows, there's three

     06:24PM 23   forms of liability under the patent statute, direct

     06:24PM 24   infringement and then -- which is section 271 A and then

     06:24PM 25   there's two indirect infringements, contributory Section 271
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     06:24PM  1   (b) -- I'm sorry.  That's induced infringement in 271 (b), and

     06:24PM  2   the contributory infringement, 271 (c).

     06:24PM  3            And I think the Federal Circuit is fairly

     06:25PM  4   straightforward that if you want to hold a corporate officer

     06:25PM  5   liable under direct infringement you need to pierce the

     06:25PM  6   corporate veil somehow, either alter ego or one of the other

     06:25PM  7   theories.  For inducing infringement, one of indirect ones,

     06:25PM  8   you can be liable in your individual capacity by causing the

     06:25PM  9   company to do things just like -- under the same sort of

     06:25PM 10   theory Medela has, they actively induced BlueSky to do

     06:25PM 11   something.

     06:25PM 12            But if you're -- You can't impute the selling or

     06:25PM 13   making of products or devices by BlueSky to Mr. Weston unless

     06:25PM 14   you pierce the corporate veil somehow on direct.  But if the

     06:25PM 15   issue is whether or not he's inducing somebody, then he can't

     06:25PM 16   do that in his individual capacity.

     06:25PM 17            The same sort of issue on contributory infringement

     06:25PM 18   which is -- the issue there is whether or not somebody sold

     06:26PM 19   something to be used in an infringement -- to be put together

     06:26PM 20   to infringe a patent.  You know, the evidence is clear that

     06:26PM 21   BlueSky is the one that sold it.  I really think that their

     06:26PM 22   theory here is that Mr. Weston, you know, caused or induced

     06:26PM 23   others to infringe, not that he, as opposed to BlueSky, sold

     06:26PM 24   something.  Not that he, as opposed to BlueSky, made

     06:26PM 25   something.  And I think the case is fairly straightforward on
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     06:26PM  1   that point, Your Honor.

     06:26PM  2            THE COURT:  Okay.  Well, I am going to hear from

     06:26PM  3   Mr. Ferrell on that.

     06:26PM  4            MR. ESPEY:  Okay.

     06:26PM  5            THE COURT:  And I know you've restated your previous

     06:26PM  6   Rule 50 motion.  I am -- I am, again, overruling or denying

     06:26PM  7   that Rule 50 motion.

     06:26PM  8            MR. ESPEY:  Except to the extent of the alter ego.

     06:26PM  9            THE COURT:  Except to the extent of the alter ego.

     06:27PM 10   And I'm going to hear from Mr. Ferrell as we talk about

     06:27PM 11   Mr. Weston and his infringement issues.

     06:27PM 12            MR. ESPEY:  I've got a few more points but I'll be

     06:27PM 13   happy to --

     06:27PM 14            THE COURT:  No.  No.  You go ahead and make your

     06:27PM 15   other points.

     06:27PM 16            MR. ESPEY:  You asked about punitive damages --

     06:27PM 17            THE COURT:  Okay.

     06:27PM 18            MR. ESPEY:  Or did your ruling extend to BlueSky?

     06:27PM 19            THE COURT:  My ruling extends to everybody on

     06:27PM 20   punitives.

     06:27PM 21            MR. ESPEY:  Very good, Your Honor.  A couple of quick

     06:27PM 22   points which is in the response to our Rule 50 motion on

     06:27PM 23   unfair competition under the federal statute.  They respond

     06:27PM 24   and say to prove trademark infringement -- Your Honor, as you

     06:27PM 25   know, signed an agreed order that dismissed the trademark
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     06:27PM  1   cases or claims, rather.  We want to make sure we're not

     06:27PM  2   trying that by consent.  The trademark claims are out of the

     06:27PM  3   case and there's no claim that's going to go to the jury on

     06:27PM  4   trademark.

     06:27PM  5            THE COURT:  That is out.  And you have not tried that

     06:27PM  6   by consent.

     06:28PM  7            MR. ESPEY:  Thank you, Your Honor.  And then they

     06:28PM  8   also -- we also move to -- for judgment as a matter of law as

     06:28PM  9   to Wake Forest on the non-patent claims because, generally,

     06:28PM 10   you have to be a competitor to have standing to bring claims

     06:28PM 11   under the Lanham Act and the state unfair competition law.  I

     06:28PM 12   think they concede that they don't -- Wake Forest doesn't have

     06:28PM 13   standing to bring a false advertising act but I think

     06:28PM 14   they're -- they're still arguing that they can bring a federal

     06:28PM 15   unfair competition and --

     06:28PM 16            THE COURT:  Why don't -- Why don't we just ask that.

     06:28PM 17   As far as Wake Forest is concerned, Mr. Ferrell, do you

     06:28PM 18   concede that they cannot bring a false advertising act case?

     06:28PM 19            MR. FERRELL:  No, Your Honor, we do not concede that

     06:28PM 20   point.

     06:28PM 21            THE COURT:  You do not concede.  And what was the

     06:28PM 22   other issue that you -- the unfair competition?

     06:29PM 23            MR. ESPEY:  Well, I think the standing is the same

     06:29PM 24   for all three non-patent torts, that you need to be a

     06:29PM 25   competitor to bring an unfair competition or false
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     06:29PM  1   advertisement.

     06:29PM  2            THE COURT:  And you're going to address that issue,

     06:29PM  3   right, Mr. Ferrell, when have you the chance?

     06:29PM  4            MR. FERRELL:  I'm sorry, Your Honor?

     06:29PM  5            THE COURT:  I'm sorry.  The issue of Wake Forest

     06:29PM  6   being a competitor?

     06:29PM  7            MR. FERRELL:  Yes, Your Honor.

     06:29PM  8            THE COURT:  Okay.

     06:29PM  9            MR. ESPEY:  All right.  And then -- I think that's --

     06:29PM 10   That's my issues.

     06:29PM 11            I'm under the impression that my -- I have the record

     06:29PM 12   covered, so if Your Honor --

     06:29PM 13            THE COURT:  Then if you do, let me -- Let me hear

     06:29PM 14   from Mr. Ferrell on Mr. Weston and on the -- on Wake Forest's

     06:29PM 15   standing.

     06:29PM 16            MR. ESPEY:  Thank you.

     06:29PM 17            THE COURT:  So, those are the two issues I'd like you

     06:29PM 18   to address.  Otherwise, all your other issues -- your other

     06:29PM 19   motions are overruled.  Is that you, Mr. O'Neill?

     06:29PM 20            MR. O'NEILL:  I guess I'll do the patent part of it.

     06:30PM 21   Mr. Ferrell will do the other part of it.

     06:30PM 22            THE COURT:  Okay.  That's fair.  They're going to

     06:30PM 23   have to double team you here, Mr. Espey.

     06:30PM 24            MR. O'NEILL:  I'm not sure we have a dispute.  The

     06:30PM 25   case that Mr. Espey handed to me I think is fine with us.  It
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     06:30PM  1   specifically addresses two issues.  Number one, whether

     06:30PM  2   Mr. Weston can be personally liable for direct infringement of

     06:30PM  3   patents by BlueSky.  This case says no.  But the -- the second

     06:30PM  4   part of it is can he be personally liable for inducement to

     06:30PM  5   infringe by BlueSky's customers even without piercing the

     06:30PM  6   corporate veil.  It clearly says yes and says that's a well

     06:30PM  7   settled principle and it lists other Federal Circuit cases.

     06:30PM  8   If we can just go with the inducement part of it --

     06:30PM  9            THE COURT:  And let's just -- Boy, we'll just have to

     06:30PM 10   do a really nice job not only with the instructions but the

     06:30PM 11   verdict form being really clear what's being asked here.

     06:30PM 12            MR. O'NEILL:  Right.

     06:30PM 13            THE COURT:  So as far as infringement, individual

     06:30PM 14   liability as to infringement, there is none.

     06:30PM 15            MR. O'NEILL:  Or direct infringement.

     06:30PM 16            THE COURT:  Or direct infringement, there is none.

     06:31PM 17   If there's any question about that, your -- did you ask for

     06:31PM 18   that in the beginning, Mr. O'Neill?

     06:31PM 19            MR. O'NEILL:  It might be -- Well, it's probably in

     06:31PM 20   the pleadings and it might be in the current version of the

     06:31PM 21   charge and I do want to say we haven't had a chance to go back

     06:31PM 22   and check this case and it's a 1986 case.  If we find out that

     06:31PM 23   the law has changed, we'll let you know in a matter of hours.

     06:31PM 24            THE COURT:  In the meantime, on direct infringement,

     06:31PM 25   I am issuing a Rule 50 judgment for Mr. Weston in place of
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     06:31PM  1   direct infringement.

     06:31PM  2            MR. O'NEILL:  Okay.  And just for the record the case

     06:31PM  3   is Ortho Kinetics v Safety Travel Chairs, 806 F.2d 1565.  Fed

     06:31PM  4   Circuit, 1986.

     06:31PM  5            THE COURT:  Great.  Thank you very much.

     06:31PM  6            MR. ESPEY:  We're moving for judgment as a matter of

     06:31PM  7   law also on contributory infringement which is an indirect

     06:31PM  8   infringement but different than inducement.  I don't know if

     06:31PM  9   they're --

     06:31PM 10            THE COURT:  What -- Mr. O'Neill, what do you think as

     06:31PM 11   to contributory infringement as opposed to inducement?

     06:32PM 12            MR. O'NEILL:  With respect to Mr. Weston or --

     06:32PM 13            THE COURT:  Yes.

     06:32PM 14            MR. O'NEILL:  -- just generally?

     06:32PM 15            THE COURT:  With respect to Mr. Weston only.

     06:32PM 16            MR. O'NEILL:  You know that case doesn't address it.

     06:32PM 17            THE COURT:  Will you address that for me?

     06:32PM 18            MR. O'NEILL:  Okay.

     06:32PM 19            THE COURT:  And we'll work on that tomorrow.

     06:32PM 20            MR. O'NEILL:  Okay.

     06:32PM 21            THE COURT:  Okay.  So, will you remind us, Mr. Espey?

     06:32PM 22            MR. ESPEY:  Absolutely.

     06:32PM 23            THE COURT:  Now, Mr. Ferrell, you'll talk about Wake

     06:32PM 24   Forest here.

     06:32PM 25            MR. FERRELL:  All right, Your Honor.
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     06:32PM  1            THE COURT:  And I think the question is just their

     06:32PM  2   standing as a competitor?

     06:32PM  3            MR. FERRELL:  Right.  Two cases, Your Honor.  Their

     06:32PM  4   standing for unfair competition.  Jack Russell Terrier v

     06:32PM  5   American Kennel Club, 407 F.3d 1027.  That's a Ninth Circuit

     06:32PM  6   2005 case.

     06:32PM  7            And for false advertising, which is I think the one

     06:32PM  8   Mr. Espey was raising Thorn v Reliance Van Company, 736 F.2d

     06:33PM  9   929, Third Circuit, 1984.  Permitting non-competitor's

     06:33PM 10   standing on a false advertising claim because, quote, Section

     06:33PM 11   43 on its face recognizes two distinct classes of persons

     06:33PM 12   entitled to sue.  One, competitors, those doing business; and,

     06:33PM 13   two, non-competitors who believe they are somehow damaged by

     06:33PM 14   the false representations, close quote.

     06:33PM 15            THE COURT:  Okay.  Well, what I'm going to do right

     06:33PM 16   now, Mr. Espey, is overrule your Rule 50 motions as to Wake

     06:33PM 17   Forest, but I want you to take a look at these cases.  We may

     06:33PM 18   end up having to deal with this post-verdict, but if we do, we

     06:33PM 19   do.  And if you will just take a look.

     06:33PM 20            Mr. Ferrell normally reads cases thoroughly, so we're

     06:33PM 21   going to check him out, but at least he's got some cites

     06:33PM 22   there.

     06:33PM 23            MR. ESPEY:  I do think we're probably going to have

     06:33PM 24   to work on it by tomorrow night because like on the state

     06:34PM 25   unfair competition claim, if you -- if you read what they've
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     06:34PM  1   written, they've got KCI Wake Forest for element one but then

     06:34PM  2   for element two, which is used in competition, they just go to

     06:34PM  3   KCI and then for damages they go to KCI and Wake Forest.

     06:34PM  4   We're going to have to immediately address whether or not Wake

     06:34PM  5   Forest is a competitor.

     06:34PM  6            THE COURT:  This kind of careful work will benefit

     06:34PM  7   all of us, Mr. Espey, so we will do that --

              8            MR. ESPEY:  Thank you, Your Honor.

     06:34PM  9            THE COURT:  -- as we work through the charge.  Thank

     06:34PM 10   you very much.  Okay.  That's -- Now, Mr. McClanahan --

     06:34PM 11            MR. McCLANAHAN:  Yes, sir.

     06:34PM 12            THE COURT:  What are you thinking about timing?

     06:34PM 13            MR. McCLANAHAN:  I'm thinking that I'm going to call

     06:34PM 14   Penny Campbell in the morning.  She's going to be probably a

     06:34PM 15   shorter witness than Shelley Taylor was and that's it.  Except

     06:34PM 16   Dairman's deposition I think is two minutes.

     06:34PM 17            THE COURT:  And then you have Lockhart for --

     06:34PM 18            MR. McCLANAHAN:  We're not going to do Lockhart.

     06:34PM 19            THE COURT:  Okay.

     06:34PM 20            MR. ESPEY:  We would likely make an offer of proof,

     06:34PM 21   but we're not going to put on the deposition.

     06:34PM 22            THE COURT:  Okay.  Now.  You were talking about

     06:35PM 23   rebuttal.

     06:35PM 24            MR. MACON:  Yes, Your Honor.  And I haven't -- I

     06:35PM 25   haven't put it all together.  I would only call one witness.
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     06:35PM  1   Dr. Argenta.  The areas I know about and I would ask the Court

     06:35PM  2   to give me overnight to do it because it's becoming -- but as

     06:35PM  3   an example, the pain issue.  I would also ask the issue of

     06:35PM  4   all -- of all of this prior art that's been coming in.  It's

     06:35PM  5   coming in -- we said -- we said we did this.  You know, I did

     06:35PM  6   this in my backyard.  This sort of thing.  To have Dr. Argenta

     06:35PM  7   talk about that --

     06:35PM  8            THE COURT:  Okay.  I'll give you some time, but I

     06:35PM  9   want you -- Yes, sir.  You want to address that,

     06:35PM 10   Mr. Partridge?

     06:35PM 11            MR. PARTRIDGE:  I do, Your Honor, and -- I mean, when

     06:35PM 12   we had Dr. Hopf on the stand and we had our side-bar about

     06:35PM 13   some of these things that were coming up and we talked,

     06:35PM 14   remember, about the non-fistula patient and some of those

     06:35PM 15   things?  We agreed not to talk about those things because of

     06:35PM 16   Mr. Macon's concerns.  And these other witnesses who have --

     06:36PM 17   who have testified, we haven't had any experts speak about

     06:36PM 18   those things and they have had an expert who finished his

     06:36PM 19   testimony this morning, Dr. Orgill, who's covered everything

     06:36PM 20   that's been in the case up until now.  We've had one expert to

     06:36PM 21   address those issues.  They've had an expert to address those

     06:36PM 22   issues.  When Dr. Argenta was put on the stand at the

     06:36PM 23   beginning of the case, Mr. Macon said that morning, and I'm

     06:36PM 24   sure he'll confirm this, that he was putting on Dr. Argenta

     06:36PM 25   for all purposes.  I was tempted to object then because it's
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     06:36PM  1   highly unusual for a plaintiff to start out in a patent case

     06:36PM  2   presenting their validity position first.  That's a

     06:36PM  3   disadvantage for a defendant.  But we decided to go along, let

     06:36PM  4   that whole thing play out.  They even put in a second expert

     06:36PM  5   on validity, Dr. Orgill, after our validity case, and to do

     06:36PM  6   this and have a rebuttal case and close with Dr. Argenta at

     06:36PM  7   this point allegedly because of prior art, what prior art?

     06:37PM  8            THE COURT:  Well, that -- what prior art is that?

     06:37PM  9            MR. MACON:  Well, as an example, these people we had

     06:37PM 10   come on today.

     06:37PM 11            THE COURT:  I thought I kept them out of prior art.

     06:37PM 12            MR. MACON:  No.  No.  Your Honor, I -- I mean, in a

     06:37PM 13   sense, -- in a sense, you limited them, but you allowed these

     06:37PM 14   people to go on and talk about, this is what we were doing in

     06:37PM 15   our hospital and -- and -- you let one series -- you let three

     06:37PM 16   different people talk about things they did.

     06:37PM 17            THE COURT:  But I -- I thought -- you know, I may

     06:37PM 18   have --

     06:37PM 19            MR. MACON:  I'm not --

     06:37PM 20            THE COURT:  -- messed it up.  I thought I was keeping

     06:37PM 21   them, for example, the -- let me look at my notes here.  But

     06:37PM 22   on Marie McGregor, I did not let Marie McGregor talk about

     06:37PM 23   prior art.

     06:37PM 24            MR. MACON:  Your Honor, if these guys would lower

     06:37PM 25   their voice behind me, it makes it a little hard to talk.
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     06:37PM  1            What you did was you let her talk about the events.

     06:37PM  2   You just left it nebulous as to the timing.  You made it clear

     06:38PM  3   it was -- it was before 1997.  It just made it nebulous about

     06:38PM  4   the timing.

     06:38PM  5            MR. PARTRIDGE:  The --

     06:38PM  6            MR. MACON:  I --

     06:38PM  7            MR. PARTRIDGE:  I'm sorry, Larry.

     06:38PM  8            MR. MACON:  I can't -- I can't finish a sentence.

     06:38PM  9   They either yell behind or they interrupt me.  Go ahead.

     06:38PM 10            MR. PARTRIDGE:  No, I apologize for interrupting you.

     06:38PM 11            MR. MACON:  Say whatever you want to say.

     06:38PM 12            THE COURT:  He has apologized.

     06:38PM 13            MR. MACON:  Say what you want to say.

     06:38PM 14            MR. PARTRIDGE:  We don't know it was prior art

     06:38PM 15   because she wasn't able to give a date.

     06:38PM 16            THE COURT:  I'm not going to let anybody argue prior

     06:38PM 17   art as to the testimony of McGregor, Girolami, or whatever or

     06:38PM 18   Taylor.

     06:38PM 19            MR. MACON:  Well, then why did we -- with all due

     06:38PM 20   respect, Your Honor, and certainly you have the right to do

     06:38PM 21   it, but it doesn't make any sense to me we allow people to get

     06:38PM 22   on here and talk about events which in the jury's mind is

     06:38PM 23   prior art and that was obviously their purpose in doing it and

     06:38PM 24   so we let them talk about it and then you say they can't argue

     06:38PM 25   it, but we either have to have an instruction that they --
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     06:38PM  1   that the jury not consider what Ms. Taylor or Ms. Girolami,

     06:38PM  2   Ms. McGregor said, or we need to be able to deal with it.

     06:39PM  3            THE COURT:  As to prior art.  Well, I don't -- since

     06:39PM  4   nobody is going to argue it, I don't mind giving a one

     06:39PM  5   sentence instruction that their testimony is not -- doesn't

     06:39PM  6   involve prior art because I -- Now, on obviousness, let me

     06:39PM  7   ask, does obviousness always have to take place before the

     06:39PM  8   date of the patent?

     06:39PM  9            MR. PARTRIDGE:  Yeah.  It's the same -- the same

     06:39PM 10   test.

     06:39PM 11            THE COURT:  The same test.

     06:39PM 12            MR. PARTRIDGE:  You're looking for obviousness at the

     06:39PM 13   time --

     06:39PM 14            THE COURT:  Okay.

     06:39PM 15            MR. PARTRIDGE:  Of the invention and in this case

     06:39PM 16   it's the 1990-91 time period.  That's correct.

     06:39PM 17            THE COURT:  Okay.

     06:39PM 18            MR. PARTRIDGE:  So, it's the same issue.  And I would

     06:39PM 19   note -- I would note, we have the burden of proof on

     06:39PM 20   validity -- invalidity by clear and convincing evidence and

     06:39PM 21   they want to do a rebuttal case on our -- on our case.

     06:39PM 22            THE COURT:  Right.  Well, I will let Dr. -- I'm going

     06:39PM 23   to tell them as far as these witnesses, these witnesses did

     06:39PM 24   not testify as to prior art.  So, I'm just going to tell them

     06:39PM 25   that.  That's out.
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     06:39PM  1            MR. MACON:  Okay.

     06:39PM  2            THE COURT:  For Dr. Argenta, he wants to talk about

     06:39PM  3   there's no pain or --

     06:39PM  4            MR. MACON:  There's no pain and -- and then all these

     06:40PM  5   events of things that have come up here about this is what we

     06:40PM  6   were doing in the 1980s.  Dr. Argenta should have the

     06:40PM  7   opportunity to say, Hey, I was in the 1980s.  I understand

     06:40PM  8   what it does and it doesn't meet my -- it meets their -- Your

     06:40PM  9   Honor, I'm talking about an hour with Dr. Argenta.

     06:40PM 10            MR. PARTRIDGE:  That's not rebuttal.

     06:40PM 11            THE COURT:  I've always had terrible concern about

     06:40PM 12   rebuttal because it always -- Every time I let somebody rebut,

     06:40PM 13   we just try the case over again and it -- and, let me tell

     06:40PM 14   you, it drives me crazy.  I'm sitting there and I'm saying,

     06:40PM 15   why did I let this happen?  Why did I let this happen?  I'm a

     06:40PM 16   dumb dummy for letting this happen.  Every time it happens.

     06:40PM 17            MR. MACON:  I have a burden of proof, Your Honor, and

     06:40PM 18   that's the reason that the plaintiffs get a rebuttal and I'm

     06:40PM 19   asking you for an hour for -- for my inventor --

     06:40PM 20            THE COURT:  To -- to say -- to testify about what?

     06:40PM 21            MR. MACON:  To testify about things that have

     06:40PM 22   happened over the past six weeks that -- six weeks that

     06:41PM 23   have -- talked on since he has been on the stand.

     06:41PM 24            THE COURT:  On, you -- what do you want to talk about

     06:41PM 25   the stuff in the 80s?  What do you --
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     06:41PM  1            MR. MACON:  Well, we've had the people on there who

     06:41PM  2   said I was -- Dr. Spahn said, I was a -- I was a surgeon

     06:41PM  3   during this time and during this time everybody was doing --

     06:41PM  4   doing this.  Dr. Argenta is the only person I have who was a

     06:41PM  5   surgeon during the 70s and 80s who can say they've done --

     06:41PM  6            THE COURT:  Well, what I want you to do --

     06:41PM  7            MR. PARTRIDGE:  Dr. Spahn was disclosed.  There was

     06:41PM  8   even a report of Dr. Spahn and what -- and they had an

     06:41PM  9   opportunity to depose him and Dr. Argenta came on as the first

     06:41PM 10   witness to address all issues.  Interestingly enough,

     06:41PM 11   Dr. Spahn was known.  They knew -- they knew we were going to

     06:41PM 12   call him.  He was on our will call list.  Interestingly

     06:41PM 13   enough, that ad that resulted in pain, the tearing out of

     06:42PM 14   foam, was part of their case in chief.  They knew this before

     06:42PM 15   Dr. Argenta took the stand.

     06:42PM 16            THE COURT:  Okay.

     06:42PM 17            MR. PARTRIDGE:  They've had the opportunity --

     06:42PM 18            MR. MACON:  The fact --

     06:42PM 19            THE COURT:  Go ahead.

     06:42PM 20            MR. MACON:  The fact that we knew he was coming

     06:42PM 21   doesn't mean that we don't have the right to talk about him

     06:42PM 22   after he -- when he comes on six weeks later.  If we had

     06:42PM 23   talked about Dr. Spahn back here in -- back in May when

     06:42PM 24   Dr. Argenta was on -- on the stand --

     06:42PM 25            THE COURT:  Let me ask:  Dr. Orgill, of course, a
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     06:42PM  1   remarkable person, from my point of view, didn't he cover all

     06:42PM  2   that?

     06:42PM  3            MR. MACON:  No, because he -- he's -- he is a younger

     06:42PM  4   guy or he was -- he is -- he's -- he's newer in his medical --

     06:42PM  5   in his medical history.  You will recall said he didn't get --

     06:42PM  6   he wasn't board certified until he was like 38.  So, it was

     06:42PM  7   late in the 80s before he got out.  I need somebody who was --

     06:42PM  8   who was there in the 70s and 80s.

     06:42PM  9            THE COURT:  I tell you what I'm going to need, and

     06:42PM 10   we'll be back here at 8:15 or so.  I need everything that

     06:43PM 11   Dr. Argenta's going to testify to.  I mean, I need it in some

     06:43PM 12   detail.

     06:43PM 13            MR. MACON:  Okay.

     06:43PM 14            THE COURT:  And I -- I can't even guarantee you he

     06:43PM 15   gets to say anything.

     06:43PM 16            MR. MACON:  All right, sir.

     06:43PM 17            THE COURT:  But I -- every -- I will tell you, I've

     06:43PM 18   done it for thirteen years, every time I've allowed rebuttal I

     06:43PM 19   have regretted it so badly because I just --

     06:43PM 20            MR. MACON:  This is the time to change your luck.

     06:43PM 21            THE COURT:  But the problem I have is that when I

     06:43PM 22   allow rebuttal, we start all over on the case and it just --

     06:43PM 23   it's retrying the case.  So --

     06:43PM 24            MR. MACON:  Your Honor, the fact that this case has

     06:43PM 25   gone on for eight or nine weeks has made my position as a
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     06:43PM  1   plaintiff very difficult because I have my primary witness

     06:43PM  2   testified back -- years ago -- two months ago I had my primary

     06:43PM  3   witness testify --

     06:43PM  4            THE COURT:  But just this week you had one of the

     06:43PM  5   best experts I have ever seen, Dr. Orgill, testify.  I mean,

     06:43PM  6   and talk about greatest invention in the last 50 years in the

     06:44PM  7   plastic surgeon area --

     06:44PM  8            MR. MACON:  All wound care.

     06:44PM  9            THE COURT:  All wound care.  You know, I mean,

     06:44PM 10   plastic surgeon.  60% of them thought it was the best

     06:44PM 11   invention in the last 50 years.  I mean, you had a super star

     06:44PM 12   witness come in and do a remarkable job.  I mean, he really

     06:44PM 13   presented your case for you again in almost every instance.

     06:44PM 14   So, I -- I mean, I hear what you're saying.  I'm not as

     06:44PM 15   sympathetic as I would have been if Dr. Orgill hadn't just

     06:44PM 16   left the witness stand -- today?

     06:44PM 17            MR. PARTRIDGE:  Today.  Six or seven -- eight hours

     06:44PM 18   ago.

     06:44PM 19            MR. MACON:  But 17 witnesses ago, Your Honor.

     06:44PM 20            THE COURT:  Okay.  You're going to have to come in --

     06:44PM 21            MR. MACON:  I'll come in.

     06:44PM 22            THE COURT:  You're going to have to show me.

     06:44PM 23            MR. MACON:  I'll do it.

     06:44PM 24            THE COURT:  But I will tell you, if you don't get

     06:44PM 25   it -- you don't get it for an hour.  You get it for thirty
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     06:44PM  1   minutes.  That's as good as I can do for you.  So, you're

     06:44PM  2   going to have to figure out what you can do in thirty minutes.

     06:45PM  3   You are a Great American, Mr. Macon.

     06:45PM  4            MR. MACON:  My hands are tied again, Your Honor.

     06:45PM  5            MR. SADLER:  May we have the list --

     06:45PM  6            MR. PARTRIDGE:  In advance so we can argue it --

     06:45PM  7            MR. MACON:  If you want us to be here --

     06:45PM  8            THE COURT:  We'll have to hear it in the morning.

     06:45PM  9            MR. SADLER:  Well, I'll be surprised, Your Honor.

     06:45PM 10            THE COURT:  You and Mr. Macon are going to have to go

     06:45PM 11   drink a couple of lattes and -- and enjoy each other's

     06:45PM 12   company.

     06:45PM 13            MR. SADLER:  That in and of itself would be a

     06:45PM 14   surprise.

     06:45PM 15            THE COURT:  I cannot believe that.  Okay.  It's been

     06:45PM 16   great being with you.  We've got a hard day ahead of us though

     06:45PM 17   on the instructions.  A very hard day.

     06:45PM 18            MR. MACON:  Your Honor, just in terms of timing --

     06:45PM 19            THE COURT:  Yes.

     06:45PM 20            MR. MACON:  Let's assume after rebuttal we finish at

     06:45PM 21   about noon.

     06:45PM 22            THE COURT:  Right.

     06:45PM 23            MR. MACON:  Then what is your thinking, to go

     06:45PM 24   directly into the charge?l

             25       (Recess.)

07-13-06

                                                                        Page 4792

                               IN THE UNITED STATES DISTRICT COURT

                                FOR THE WESTERN DISTRICT OF TEXAS

                                       SAN ANTONIO DIVISION

                  KINETIC CONCEPTS, et.al.       )   SA-03-CA-832

                      Plaintiffs,                )

                                                 )

                  v.                             )   Jury Trial

                                                 )

                  BLUESKY MEDICAL CORP., et.al., )

                      Defendants.                )   July 13, 2006

                               BEFORE THE HONORABLE ROYAL FURGESON

                                   United States District Judge

                                      In San Antonio, Texas

                  FOR THE PLAINTIFFS:            MR. R. LAURENCE MACON

                                                 MS. KAREN GULDE

                                                 MR. KIRT S. O'NEILL

                                                 MS. MELANIE COWART

                                           and

                                                 MR. DAVID C. KINDER

                                                 Akin, Gump, Strauss, Hauer &

                                                    Feld

                                                 300 Convent Street

                                                 Suite 1500

                                                 San Antonio, Texas

                                                 (210) 224-2035 Fax

                                                 (210) 281-7000

                  FOR THE DEFENDANT:             MR. RANDY McCLANAHAN

                  (BlueSky)                and

                                                 MR. ROBERT ESPEY

                                                 McClanahan & Clearman, LLP

                                                 4100 Bank of America Center

                                                 700 Louisiana

                                                 Houston, Texas

                                                 (713) 223-2664 Fax

                                                 (713) 223-2005

                                                 MR. TRANG QUOC TRAN

                                                 Tran Law Firm, LLP

                                                 Suite 720

                                                 Houston, Texas

                                                 (713) 223-2097 Fax

                                                 (713) 223-8855

                                                                        Page 4793

                  (Medela AG)                    MR. KEVIN SADLER

                                           and

                                                 MR. SCOTT POWERS

                                                 Baker Botts, LLP

                                                 1600 San Jacinto Center

                                                 94 San Jacinto Blvd.

                                                 Austin, Texas 78701-4039

                                                 (512) 322-2501 Fax

                                                 (512) 322-2500

                                                 MR. SCOTT F. PARTRIDGE

                                           and

                                                 MR. MITCHEL LUKIN

                                                 Baker Botts, LLP

                                                 One Shell Plaza

                                                 910 Louisiana

                                                 Houston, Texas 77002-4995

                                                 (713) 229-7769 Fax

                                                 (713) 229-1569

                  COURT REPORTER:                MR. DENVER B. RODEN, RMR

                                                 MR. CHRIS G. POAGE, RMR, CRR

                                                 MR. KARL MEYERS, RMR, CRR

                                                 United States Court Reporters

                                                 655 E. Durango Blvd.

                                                 San Antonio, Texas 78206

                                                 (210) 271-0660

                                                 (210) 472-4747

                                                 (210) 212-8114

                                                                        Page 4794

              1       (July 13, 2006.)

              2            THE COURT:  Okay.  Please be seated.  Okay.  We're --

              3   I think we're here to talk about the request by Mr. Macon for

              4   an opportunity to do rebuttal.  So, let's go over, Mr. Macon,

              5   what the areas of rebuttal you want to proceed with.

              6            MR. MACON:  Your Honor, we disagree with the Court's

              7   conditioning of limiting it to thirty minutes and having to

              8   give you a detailed -- detailed discussion before, obviously,

              9   just setting the stage for cross-examination, but based upon

             10   those conditions, we will withdraw our request for rebuttal.

             11            THE COURT:  Okay.  Well --

             12            MR. SADLER:  We do not insist that he go forward --

             13            THE COURT:  Okay.

             14            MR. PARTRIDGE:  The only thing I would have insisted

             15   upon is being able to stay back at the hotel and having my

             16   breakfast this morning.

             17            THE COURT:  Well, Mr. Macon is a man of such energy

             18   that I'm sure he -- he's already run three miles and --

             19            MR. PARTRIDGE:  But he ran those miles past our hotel

             20   this morning.  He could have dropped a note off.

             21            MR. SADLER:  In the -- The only other, and we don't

             22   need to argue it now, I gave Mr. Macon, he hasn't had time to

             23   look at it but I'll give it to the Court just so you can have

             24   time to look at it, a proposed instruction on this issue we

             25   discussed the other night about the non-public trying to get
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     08:18AM  1   secret information from KCI.

     08:18AM  2            THE COURT:  Okay.

     08:18AM  3            MR. SADLER:  And at some point --

     08:19AM  4            THE COURT:  Let Mr. Macon take a look at it.

     08:19AM  5            MR. SADLER:  Yes.  He hasn't had time to look at it.

     08:19AM  6            MR. MACON:  Two other issues.  One, I'll remind the

     08:19AM  7   Court that the Court indicated that you would give an

     08:19AM  8   instruction this morning that what the three witnesses said

     08:19AM  9   yesterday was not prior art.

     08:19AM 10            THE COURT:  Okay.

     08:19AM 11            MR. MACON:  Secondly, I haven't had a chance to talk

     08:19AM 12   to Mr. McClanahan.  I have -- I have an issue -- I have two

     08:19AM 13   issues with your witness this morning.

     08:19AM 14            THE COURT:  Well, why don't you all talk and I'll

     08:19AM 15   give you an opportunity.  Mr. McClanahan, it's always good to

     08:19AM 16   see that you and Mr. Macon continue your dialog together.

     08:19AM 17            MR. McCLANAHAN:  I love him, Your Honor.

     08:19AM 18            MR. MACON:  I don't want that on the record.

     08:19AM 19       (Recess.)

     09:04AM 20            THE COURT:  I apologize for the delay.  This is

     09:04AM 21   off-the-record, Denver.

     09:04AM 22       (Off-the-record discussion.)

     09:08AM 23            THE COURT:  Okay.  Now, we're back on the record.

     09:08AM 24            MR. MACON:  We have two -- two items.

     09:08AM 25   Mr. McClanahan, as usual, was very, very agreeable and
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     09:08AM  1   reasonable.  I think we're down to two small issues that

     09:08AM  2   Ms. Gulde will argue on the evidence and then secondly we

     09:08AM  3   would like to approach -- to approach I and talk about another

     09:08AM  4   issue.

     09:08AM  5            THE COURT:  Okay.  Well, why don't I hear from

     09:08AM  6   Ms. Gulde and then we'll approach.

     09:08AM  7            MS. GULDE:  I think I only have one issue, Your

     09:08AM  8   Honor.

     09:08AM  9            THE COURT:  Okay.

     09:08AM 10            MS. GULDE:  And that is exhibit P 81.  May I hand it

     09:08AM 11   up?

     09:08AM 12            THE COURT:  Sure.  Oh, we're down to one issue.

     09:08AM 13            MS. GULDE:  Yes.  One issue.  Ms. Gulde, you never

     09:08AM 14   cease to impress me --

     09:08AM 15            MS. GULDE:  Thank you.

     09:08AM 16            THE COURT:  -- with your efforts here.

     09:08AM 17            MS. GULDE:  Thank you, Your Honor.  Everybody is

     09:08AM 18   working hard.

     09:08AM 19            THE COURT:  They are.

     09:08AM 20            MS. GULDE:  Your Honor, I've highlighted a couple of

     09:08AM 21   phrases in there for you that give us concern, the biggest of

     09:08AM 22   which is the third sentence in P 81 which ways negative

     09:09AM 23   pressure wound therapy has been a treatment modality that has

     09:09AM 24   been monopolized by a large corporation that dictates pricing

     09:09AM 25   that not everyone can afford.
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     09:09AM  1            MR. McCLANAHAN:  Your Honor, I will not use this

     09:09AM  2   document since she has been so reasonable and this is all

     09:09AM  3   she's objecting to.  Let's get it on.

     09:09AM  4            MR. MACON:  Let me say one other thing,

     09:09AM  5   Mr. McClanahan.

     09:09AM  6            MR. McCLANAHAN:  Oh, I may take it back then.

     09:09AM  7            MR. MACON:  Mr. McClanahan as already agreed to in

     09:09AM  8   writing in blood and that is he is going to flash on the

     09:09AM  9   screen Defendant's Exhibit 96 for a short period of time but

     09:09AM 10   it's not going to and trial exhibit, it's just going to be a

     09:09AM 11   demonstrative.

     09:09AM 12            MS. GULDE:  And you are only going to show the title.

     09:09AM 13            MR. McCLANAHAN:  And the little footnote at the

     09:09AM 14   bottom that gives her credentials.

     09:09AM 15            THE COURT:  You want to have a side-bar over here.

     09:09AM 16            MR. MACON:  I'm bringing protection this time, Your

     09:09AM 17   Honor.

     09:09AM 18       (Off-the-record discussion.)

     09:12AM 19            THE COURT:  Okay, Daniel.  Let's bring the jury in.

     09:12AM 20       (Jury in.)

     09:14AM 21            THE COURT:  Thank you so much, Mr. Alonzo.  Please be

     09:14AM 22   seated, ladies and gentlemen.  And, Mr. McClanahan.  Are you

     09:14AM 23   ready for your next witness?

     09:14AM 24            MR. McCLANAHAN:  Yes, Your Honor.  The next and last

     09:14AM 25   witness will be Penny Campbell.
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     09:14AM  1            THE COURT:  Yes.  Ms. Campbell.  If you will, please,

     09:14AM  2   come forward.  There you are.  Watch the -- Ms. Campbell,

     09:15AM  3   watch the floor.  Of this got uneven surfaces there.

     09:15AM  4            THE WITNESS:  Okay.

     09:15AM  5            THE COURT:  You're doing a good job.

     09:15AM  6            THE WITNESS:  How are you, sir?

     09:15AM  7            THE COURT:  I'm doing great.  If you will stand right

     09:15AM  8   here and face this handsome well-dressed young man in the

     09:15AM  9   black coat.  He will swear you in.

     09:15AM 10            THE WITNESS:  Okay.

     09:15AM 11       (Witness sworn.)

     09:15AM 12            THE COURT:  Now, Ms. Campbell --

     09:15AM 13            THE WITNESS:  Yes, sir.

     09:15AM 14            THE COURT:  Sometimes some witnesses have -- have had

     09:15AM 15   trouble projecting their voice and trouble talking into the

     09:15AM 16   microphone and that microphone does not pick you up if your

     09:15AM 17   face moves away from it.

     09:15AM 18            THE WITNESS:  Okay.

     09:15AM 19            THE COURT:  So, my request is that you answer all

     09:15AM 20   questions in a loud, clear voice and keep your face right at

     09:15AM 21   the microphone.  Will you do that for help?

     09:15AM 22            THE WITNESS:  Yes, sir.

     09:15AM 23            THE COURT:  That's perfect.  Thank you so much.  Yes,

     09:15AM 24   sir.  Mr. McClanahan.

     09:15AM 25            MR. McCLANAHAN:  Thank you, Your Honor.
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              1             PENNY CAMPBELL, DEFENSE WITNESS, was sworn

              2                        DIRECT EXAMINATION

              3   BY MR. McCLANAHAN:

     09:15AM  4   Q.  Penny, would you, please, introduce yourself to the ladies

     09:15AM  5   and gentlemen?

     09:15AM  6   A.  Hi, everybody.  I am Penny Campbell.  I'm a physical

     09:16AM  7   therapist and Certified Wound Specialist from Nashville,

     09:16AM  8   Tennessee.

     09:16AM  9   Q.  Penny, when you talk to the jury like that, you get away

     09:16AM 10   from the mike.  You can move the mike.  It moves.  Just kind

     09:16AM 11   of move it over more toward them I think is where you want to

     09:16AM 12   be.  Okay.

     09:16AM 13            Okay.  Now, we're going to go back and do your

     09:16AM 14   background in just a second, but can you, please, tell the

     09:16AM 15   ladies and gentlemen how you are currently employed?

     09:16AM 16   A.  I'm currently employed with BlueSky Medical as a wound

     09:16AM 17   consultant.

     09:16AM 18   Q.  Okay.

     09:16AM 19   A.  I do pretty much the educational training.

     09:16AM 20   Q.  They heard Shelley Taylor testify at the end of the day

     09:16AM 21   yesterday.  Would you explain to the jury how you and Shelley

     09:16AM 22   relate in the work that you do?

     09:16AM 23   A.  Back in the very beginning, back in like 2003, Shelley was

     09:16AM 24   the only wound consultant that they had, so I was working as a

     09:16AM 25   physical therapist in Nashville for this company and I ended
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     09:16AM  1   up doing some consulting for BlueSky and in July of last year,

     09:17AM  2   I kind of switched positions.  I came full-time with BlueSky

     09:17AM  3   and I'm just doing consulting for the two facilities that I

     09:17AM  4   worked for before.

     09:17AM  5            MR. McCLANAHAN:  Your Honor, may I ask, did we get

     09:17AM  6   the pictures to the jury?  Kathy?  I see everybody pulling out

     09:17AM  7   their notebooks and I'm wondering this is probably -- says

     09:17AM  8   something to us.

     09:17AM  9            THE COURT:  That's right.  These notebooks have been

     09:17AM 10   a good thing.  You all have done a good job with those.

     09:17AM 11            MR. McCLANAHAN:  Thanks, Kathy.

     09:17AM 12       (Handed to the jury.)

     09:17AM 13            THE WITNESS:  Was this Shelley's water yesterday?

     09:17AM 14            MR. McCLANAHAN:  Just wait until we get the --

     09:17AM 15            THE WITNESS:  Oh, sorry.

     09:17AM 16            THE COURT:  Do you want some water, Ms. Campbell?

     09:17AM 17            THE WITNESS:  I've got some.

     09:17AM 18            MR. McCLANAHAN:  No.  This is fresh.  I just put it

     09:17AM 19   out for you.  It's your water.

     09:17AM 20            THE WITNESS:  Oh, okay.  Thank you so much.

     09:18AM 21            THE COURT:  Okay.  Let's see.  I think the jury is

     09:18AM 22   ready.  Thank you so much.

     09:18AM 23            MR. McCLANAHAN:  Thank you, Your Honor.

     09:18AM 24   BY MR. McCLANAHAN:

     09:18AM 25   Q.  Okay.  So, you told us a little bit about how you and
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     09:18AM  1   Shelley relate in what you do day-to-day now.  As I understand

     09:18AM  2   it, you're currently a full-time employee for BlueSky but you

     09:18AM  3   live in Nashville?

     09:18AM  4   A.  Yes, sir.

     09:18AM  5   Q.  And you do your work out of Nashville?

     09:18AM  6   A.  Yes, sir.  I have a training facility there that we bring

     09:18AM  7   all new distributors through.

     09:18AM  8   Q.  Now, as I understand it, BlueSky has various people who

     09:18AM  9   have responsible jobs like you that live in different parts of

     09:19AM 10   the country.

     09:19AM 11   A.  Yes, sir.

     09:19AM 12   Q.  Is that true?

     09:19AM 13   A.  Yes, sir.

     09:19AM 14   Q.  Okay.  Now, let's -- Let's tell the jury, please, Penny, a

     09:19AM 15   little bit about your education.  Would you tell them what

     09:19AM 16   schools you have been to --

     09:19AM 17   A.  Sure.

     09:19AM 18   Q.  -- for your nursing training -- or for your physical

     09:19AM 19   therapy training?

     09:19AM 20   A.  Just the therapy?  You don't want to go in --

     09:19AM 21   Q.  Whatever it is.  Let's kind of start, after you got out of

     09:19AM 22   high school what has your training been?

     09:19AM 23   A.  I graduated high school in 1983 up in a little town called

     09:19AM 24   Elizabethan, Tennessee, way up in the east, close to Carolina

     09:19AM 25   and Virginia.  I graduated and went to East Tennessee State

                                                    Campbell - Direct (McClanahan)

                                                                        Page 4802

     09:19AM  1   which is in Johnson City, Tennessee.  I graduated with a

     09:19AM  2   degree in Management.  I have a BBA.  And then came to

     09:19AM  3   Nashville.  Was in restaurant management for seven years and

     09:19AM  4   decided I didn't want to do that the rest of my life.  So, I

     09:19AM  5   went back to school and went to PT school in Nashville at

     09:19AM  6   Tennessee State University and graduated there in 1996.  Took

     09:19AM  7   a job --

     09:19AM  8   Q.  That makes you a physical therapist?

     09:20AM  9   A.  Yes.  I'm a physical therapist in '96.

     09:20AM 10   Q.  Okay.

     09:20AM 11   A.  Then I went to work for a have Avalon Health Care which is

     09:20AM 12   kind of like a management company that a durable medical

     09:20AM 13   equipment company.  They also have two long term care

     09:20AM 14   facilities, so that's where I went to work and have been

     09:20AM 15   affiliated with them in one way another whether it would be

     09:20AM 16   full-time or whether now as on a consulting role.

     09:20AM 17   Q.  Let me ask you this about Avalon now.  Now, Avalon, as I

     09:20AM 18   understand it, had -- had two nursing homes that it --

     09:20AM 19   A.  Yes, sir.

     09:20AM 20   Q.  -- had?  And your job was that, basically, five wound care

     09:20AM 21   nurses reported to you at some point in time?

     09:20AM 22   A.  That's right.

     09:20AM 23   Q.  Okay.  So, these were -- these are what we call extended

     09:20AM 24   care facilities?

     09:20AM 25   A.  Correct.
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     09:20AM  1   Q.  For example, the jury has heard about the different places

     09:20AM  2   where negative pressure wound therapy is used and they've

     09:20AM  3   heard it's used sometimes in the hospital and its used

     09:20AM  4   sometimes in the home setting?

     09:20AM  5   A.  Yes.

     09:20AM  6   Q.  And then it's used sometimes in nursing homes and so that

     09:20AM  7   would be extended care and that's what you do?

     09:21AM  8   A.  Correct.

     09:21AM  9   Q.  Okay.  So, now, the people that you were dealing with have

     09:21AM 10   been largely what we would call the geriatric population, the

     09:21AM 11   very senior adults?

     09:21AM 12   A.  Primarily.

     09:21AM 13   Q.  Okay.  Now, did you become a certified wound specialist?

     09:21AM 14   A.  Yes, sir.

     09:21AM 15   Q.  Please tell us what that is.

     09:21AM 16   A.  That is someone who is board certified by the American

     09:21AM 17   Academy of Wound Management to specialize in wound care.

     09:21AM 18   Before nurses were able to be certified in something called

     09:21AM 19   wounds ostomy continent nurse but you had to be a nurse to be

     09:21AM 20   one of those people.  So, this is kind of another way to

     09:21AM 21   specialize other people in other professions to be a wound

     09:21AM 22   specialist, such as a doctor, an occupational therapist, a

     09:21AM 23   physical therapist, or a nurse can also be a certified wound

     09:21AM 24   professional.

     09:21AM 25   Q.  And are you licensed by the State of Tennessee to do that?
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     09:21AM  1   A.  I am licensed by the State of Tennessee to be a physical

     09:22AM  2   therapist which encompasses wound care and then I got my CWS

     09:22AM  3   from the American Academy of Wound Management.

     09:22AM  4   Q.  As I understand it, sometimes in connection with what

     09:22AM  5   you're allowed to do, you sometimes will do debridement of --

     09:22AM  6   A.  Right.

     09:22AM  7   Q.  -- of the dead tissue?

     09:22AM  8   A.  Sure.

     09:22AM  9   Q.  You don't cut off any living tissue --

     09:22AM 10   A.  No, that's not the purpose.

     09:22AM 11   Q.  -- but you are allowed to remove the dead tissue?

     09:22AM 12   A.  Yes.  You're only supposed to remove the dead tissue.  The

     09:22AM 13   dead tissue does not have any feeling, so as long as you're

     09:22AM 14   removing the dead devitalized tissue, you're not causing

     09:22AM 15   anybody pain.

     09:22AM 16   Q.  Okay.  Now, have you personally used the Versatile 1?

     09:22AM 17   A.  Yes.

     09:22AM 18   Q.  Have you personally used the KCI VAC?

     09:22AM 19   A.  Yes.

     09:22AM 20   Q.  Now, this -- this area that you work in called certified

     09:22AM 21   wound specialist, are there -- in addition to you as a

     09:22AM 22   physical therapist, are there also physicians and nurses that

     09:22AM 23   are members of that?

     09:22AM 24   A.  Absolutely.

     09:22AM 25   Q.  Okay.  So, let's just get your -- the rest of your
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     09:23AM  1   background finished.  After Avalon, did you work for any of

     09:23AM  2   the other distributors that were involved with BlueSky?

     09:23AM  3   A.  Yes.

     09:23AM  4   Q.  Okay.  Tell the jury who else you worked for up until the

     09:23AM  5   time that you started to work full-time for BlueSky.  Just so

     09:23AM  6   we can get that chronology.

     09:23AM  7   A.  Sure.  To fill in some of the time because I was working

     09:23AM  8   basically at three different places.  I was working at the

     09:23AM  9   nursing homes as -- just watching over their wound care

     09:23AM 10   program and also I was doing some things personally for

     09:23AM 11   BlueSky, and then the other things, if somebody would need a

     09:23AM 12   presentation, a demonstration on how to use the equipment,

     09:23AM 13   training session, whatever they needed, there were different

     09:23AM 14   things different people needed, and they would either -- my

     09:23AM 15   pay really wouldn't change.  If they did something strictly

     09:23AM 16   for me, then they paid me.  But otherwise, they would pay

     09:24AM 17   Avalon or they would pay BlueSky for my time and --

     09:24AM 18   Q.  Did you do work for Maximum Medical?

     09:24AM 19   A.  Yes, sir.

     09:24AM 20   Q.  Who were they?

     09:24AM 21   A.  A distributor in Dallas.

     09:24AM 22   Q.  Did you do work for B & B Medical?

     09:24AM 23   A.  Yes.  They are out of Shreveport.

     09:24AM 24   Q.  Shreveport, Louisiana.  Did you do work for Care Medical?

     09:24AM 25   A.  Care Medical.  Yes.  They are based out of Little Rock,
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     09:24AM  1   Arkansas.

     09:24AM  2   Q.  Did you do work for Advanced Therapeutics?

     09:24AM  3   A.  Yes, I did.

     09:24AM  4   Q.  Where were they located?

     09:24AM  5   A.  Shelley and I did a presentation or a day class, it was in

     09:24AM  6   Baltimore.  They have facility in Baltimore and I think they

     09:24AM  7   have one in Michigan as well.

     09:24AM  8   Q.  Okay.  So, you now work full-time for BlueSky out of

     09:24AM  9   Nashville where you have a training facility.  Correct?

     09:24AM 10   A.  Yes, sir.

     09:24AM 11   Q.  Now, tell me, what is it like to work for BlueSky?  Is it

     09:24AM 12   a good place to work or a bad place to work?

     09:24AM 13   A.  It's great.

     09:24AM 14   Q.  Why?

     09:24AM 15   A.  They trust you.  It's just -- They don't try to tell you

     09:24AM 16   what to do because you're supposed to be the expert, so just

     09:24AM 17   go do the right thing, do your job.

     09:25AM 18   Q.  What is it like to work for Richard Weston as President of

     09:25AM 19   BlueSky?

     09:25AM 20   A.  Great guy.  Great guy.

     09:25AM 21   Q.  Tim Johnson is Vice-President.

     09:25AM 22   A.  He's great.

     09:25AM 23   Q.  Insofar as your own mindset about the kind of person you

     09:25AM 24   are, in terms of being, you know, for the patient or for the

     09:25AM 25   company, I mean, what -- what is it about BlueSky that makes
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     09:25AM  1   you want to work there?

     09:25AM  2   A.  What you just said.

     09:25AM  3   Q.  Which is?

     09:25AM  4   A.  It's all about the patient.  Everything.

     09:25AM  5   Q.  Okay.  Now, as I understand it, you have done some case

     09:25AM  6   studies for BlueSky, haven't you?

     09:25AM  7   A.  Yes, sir.

     09:25AM  8            MR. McCLANAHAN:  Stacey, can we put up defendant's

     09:25AM  9   75, please?

     09:25AM 10   BY MR. McCLANAHAN:

     09:25AM 11   Q.  Now, Shelley yesterday told us that she has made various

     09:25AM 12   presentations to various groups.  I think she said maybe 75 or

     09:26AM 13   100.  You have also made presentations from-time-to-time,

     09:26AM 14   haven't you?

     09:26AM 15   A.  Yes, sir.

     09:26AM 16   Q.  I take it less than Shelley?

     09:26AM 17   A.  Probably.  She's been in it a little longer than me.

     09:26AM 18   Q.  Okay.  How many would you estimate you've made?

     09:26AM 19   A.  I would say I'm getting up close to 50.

     09:26AM 20   Q.  Is this the gist of the presentation that you make for

     09:26AM 21   BlueSky?

     09:26AM 22   A.  Pretty much.

     09:26AM 23   Q.  Okay.  And, again, we're not going to go through all of

     09:26AM 24   it, but there are a couple of parts of it I want to go

     09:26AM 25   through.
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     09:26AM  1            MR. McCLANAHAN:  Stacey, the next page, please.

     09:26AM  2   BY MR. McCLANAHAN:

     09:26AM  3   Q.  Now, this -- this is an example -- the jury has seen

     09:26AM  4   examples of amputation and stubs before --

     09:26AM  5   A.  Yes.

     09:26AM  6   Q.  -- and the wounds that they cause and how the VAC has been

     09:26AM  7   used on those wounds.  Has the Versatile 1 been used on

     09:26AM  8   amputation wounds as well?

     09:26AM  9            MR. MACON:  May we approach, Your Honor?

     09:26AM 10            THE COURT:  You may.

     09:26AM 11            MR. McCLANAHAN:  Maybe I can handle it --

     09:26AM 12       (Off-the-record discussion between attorneys.

     09:26AM 13       (Off-the-record discussion.)

     09:28AM 14            THE COURT:  If you will lay some found indication

     09:28AM 15   here.

     09:28AM 16            MR. MACON:  Yes, sir.

     09:28AM 17   BY MR. McCLANAHAN:

     09:28AM 18   Q.  Penny, what I want to make sure that we focus on as we go

     09:28AM 19   through these and so you'll just is to stop me if we get to

     09:28AM 20   one where it may be different, but I want to focus only on

     09:28AM 21   cases where you were involved with the patient yourself as the

     09:28AM 22   care giver.  Do you understand?

     09:28AM 23   A.  Absolutely, yes.

     09:28AM 24   Q.  For example if you just came in as a BlueSky

     09:28AM 25   representative and observed something, we're not going to talk
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     09:28AM  1   about that.  But if it's your patient where you're the

     09:28AM  2   caregiver, then it's okay to talk about.  All right?

     09:28AM  3   A.  Absolutely.

     09:28AM  4   Q.  Now, was this particular patient one of your patients?

     09:29AM  5   A.  Yes.

     09:29AM  6   Q.  Okay.  Just -- just tell the jury, without a lot of

     09:29AM  7   detail, because they've heard a lot of this before, just tell

     09:29AM  8   the jury generally how the Versatile 1 helped this patient.

     09:29AM  9   A.  Okay.  This lady had a lot of really bad gangrenous wounds

     09:29AM 10   on her legs and they went in and did an amputation.  She had

     09:29AM 11   hardly any blood flow in her legs so they had to go really

     09:29AM 12   high on this amputation.  She didn't have much of a thigh left

     09:29AM 13   at all.  They went in and they did a surgical incision,

     09:29AM 14   stapled it up, and sent her back to us.

     09:29AM 15            She really had not a lot of blood flow at all.  And

     09:29AM 16   so what they had to do is they had to go back in and they had

     09:29AM 17   to surgically debride it.

     09:29AM 18   Q.  Now, when you say "us", that's Avalon?  Where is this?

     09:29AM 19   A.  This is actually -- that specific nursing home.

     09:29AM 20   Q.  This is when you were -- you were supervising those

     09:29AM 21   nursing homes?

     09:29AM 22   A.  Correct.

     09:29AM 23   Q.  Okay.  Go ahead.

     09:29AM 24   A.  Yes.  So, she was in a lot of pain when she came back.

     09:29AM 25   She was crying, hysterical.  I didn't know if we were even
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     09:30AM  1   going to be able to do negative pressure on her when she came

     09:30AM  2   back from her debridement.  She came back with the KCI Wound

     09:30AM  3   VAC dressing on and we used the Versatile 1 so we -- it took

     09:30AM  4   us a long time to get it off.  She had to be medicated --

     09:30AM  5   Q.  Excuse me.  "It" being the wound VAC foam off?  You said

     09:30AM  6   it off?

     09:30AM  7   A.  Yes, sir.

     09:30AM  8   Q.  So, when this patient came back, she had been on the VAC

     09:30AM  9   in the hospital, the KCI VAC, and had -- D 428 is the

     09:30AM 10   polyurethane foam that --

     09:30AM 11   A.  Does it have to be size specific?

     09:30AM 12   Q.  Ma'am?

     09:30AM 13   A.  Does it have to be size specific when you say D something?

     09:30AM 14   Q.  No, I'm just trying to identify -- I'm holding up a piece

     09:30AM 15   of black foam.

     09:30AM 16   A.  Okay.  Just the foam.

     09:30AM 17   Q.  It's been marked D 428 for the record so we know what I'm

     09:30AM 18   talking about here?

     09:30AM 19   A.  Yes.

     09:30AM 20   Q.  This has been identified by KCI's witness Dr. Orgill has

     09:30AM 21   the foam that KCI VAC uses.

     09:30AM 22   A.  If Granufoam.

     09:30AM 23   Q.  All I'm saying is is some of this the sort of stuff like

     09:31AM 24   she had on her when she came to you?

     09:31AM 25   A.  Yes.
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     09:31AM  1   Q.  Go ahead, please.

     09:31AM  2   A.  So, we gave her medication.  We went away, let the

     09:31AM  3   medicine take affect, and then we came back and we finally got

     09:31AM  4   the VAC dressing off and --

     09:31AM  5   Q.  Was she afraid to have it removed because it hurt so much?

     09:31AM  6   A.  Yes.  That was the reason.  Because the granulation tissue

     09:31AM  7   had grown into the sponge.  So, we finally got it off.  We

     09:31AM  8   gave her another break before we put the Versatile 1 on.  I

     09:31AM  9   said, if this hurts you, I'll remove it.  We'll go another

     09:31AM 10   route.  I don't know what we'll do, but we'll do something

     09:31AM 11   different.  And she didn't know when we turned it on.  Could

     09:31AM 12   have been the little cocktail she had, I don't know.  But she

     09:31AM 13   never -- she might have had to have pain medicine maybe one or

     09:31AM 14   two more times and that was it, only at dressing change, so

     09:31AM 15   she was able to tolerate.  And this is only in I think 29

     09:31AM 16   days.  She had that much healing in 29 days.

     09:31AM 17   Q.  So, did you observe that the Versatile 1 accomplished

     09:31AM 18   results that were just as good as the results that the VAC had

     09:32AM 19   done before?

     09:32AM 20   A.  Beautiful results.

     09:32AM 21            MR. MACON:  Objection.  I object, Your Honor.

     09:32AM 22            THE COURT:  Well --

     09:32AM 23            MR. MACON:  She doesn't have --

     09:32AM 24            THE COURT:  I think from --

     09:32AM 25            MR. McCLANAHAN:  From her point of view.
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     09:32AM  1            THE COURT:  Well, based upon that foundation though,

     09:32AM  2   I'll sustain the objection.

     09:32AM  3            MR. MACON:  Thank you, Your Honor.

     09:32AM  4            THE COURT:  She can testify about do you think the

     09:32AM  5   Versatile 1 did a good job here.

     09:32AM  6   A.  Okay.

     09:32AM  7   BY MR. McCLANAHAN:

     09:32AM  8   Q.  Do you think the Versatile 1 did a good job here?

     09:32AM  9   A.  I thought it did a beautiful job.

     09:32AM 10            MR. McCLANAHAN:  Okay.  Stacey, let's see the next

     09:32AM 11   page.

     09:32AM 12   BY MR. McCLANAHAN:

     09:32AM 13   Q.  Finally there is a choice.  What do you mean when you say

     09:32AM 14   finally there is a choice?

     09:32AM 15   A.  There hasn't been another choice on the market.  We've

     09:32AM 16   been with one product for ten years.

     09:32AM 17   Q.  That being?

     09:32AM 18   A.  That being the KCI Wound VAC.

     09:32AM 19   Q.  And you could -- do you consider the Versatile 1 to be a

     09:32AM 20   choice to the KCI Wound VAC?

     09:32AM 21   A.  Yes.

     09:32AM 22   Q.  The next one, please, Stacey.  So, this is by you and it

     09:32AM 23   gives your -- your qualifications and your title.

     09:32AM 24            MR. McCLANAHAN:  Stacey, next one.

     09:32AM 25   BY MR. McCLANAHAN:
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     09:32AM  1   Q.  You talk about different -- different objectives of what

     09:33AM  2   you're going to do in the presentation.

     09:33AM  3            MR. McCLANAHAN:  The next one, Stacey.

     09:33AM  4   BY MR. McCLANAHAN:

     09:33AM  5   Q.  The original negative pressure was termed closed suction

     09:33AM  6   wound drainage or closed suction drainage which later became

     09:33AM  7   known as negative pressure wound therapy.  Do you consider

     09:33AM  8   those terms to be interchangeable terms?

     09:33AM  9   A.  There is a portion of closed suction drainage that goes on

     09:33AM 10   with negative pressure, so if you look at it in that light, I

     09:33AM 11   think it's the same thing.

     09:33AM 12   Q.  By the way, did you put this presentation together

     09:33AM 13   yourself?

     09:33AM 14   A.  It was a combination of me and Shelley.

     09:33AM 15   Q.  Okay.  The next one, please.  Now, are these just some

     09:33AM 16   examples for your audience as you give this of the different

     09:33AM 17   kinds of wounds that the Versatile 1 can treat?

     09:33AM 18   A.  Yes, sir.

     09:33AM 19   Q.  Partial thickness, full thickness.  Stacey.  Dehisced

     09:33AM 20   surgical incision.  Diabetic neuropathetic ulcers.  Venous

     09:33AM 21   insufficiency.  Ulcers.  Post surgical wounds.  And then you

     09:34AM 22   talk about some other things, traumatic wounds, pre-op flap

     09:34AM 23   grafts, post-surgical flap grafts.  All these are things you

     09:34AM 24   tell your audience the Versatile 1 can be a choice for if they

     09:34AM 25   want a choice?
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     09:34AM  1   A.  That's correct.

     09:34AM  2   Q.  The next one, Stacey.  Then you tell them the

     09:34AM  3   contraindications where they should not use the Versatile 1.

     09:34AM  4   Is that correct?

     09:34AM  5   A.  Yes.

     09:34AM  6   Q.  The next one, Stacey.  And then you give them some helpful

     09:34AM  7   hints.  Next one.  More helpful hints.  Next one.  Negative

     09:34AM  8   pressure wound drainage kits.  Are these the different

     09:34AM  9   things -- what is this?

     09:34AM 10   A.  The contents of the kit.

     09:34AM 11   Q.  Thank you.  Of the Chariker-Jeter kit?

     09:34AM 12   A.  Yes, sir.

     09:34AM 13   Q.  Okay.  Next one, Stacey.  And now you're showing what some

     09:34AM 14   of these pieces of the Chariker-Jeter are?

     09:34AM 15   A.  Yes.

     09:34AM 16   Q.  And the jury's seen this before.  We're not going to talk

     09:34AM 17   about it.  The Jackson Pratt drain.  Next, Stacey.

     09:35AM 18   Wooding-Scott drain.  Channel drain.  And, by the way, did you

     09:35AM 19   ultimately at some point come up with some kind of a table for

     09:35AM 20   doctors to use in deciding which of these drains is best for

     09:35AM 21   what kind of a wound?

     09:35AM 22   A.  Yeah.  It was more to help nurses.  Doctors usually don't

     09:35AM 23   do that.

     09:35AM 24   Q.  Okay.

     09:35AM 25   A.  The nurses do.
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     09:35AM  1   Q.  Well, you say doctors usually don't do that.  Nurses do.

     09:35AM  2   Tell me what --

     09:35AM  3   A.  The dressing change.

     09:35AM  4   Q.  What kind of an order does a doctor typically give that

     09:35AM  5   the nurse then carries out?

     09:35AM  6   A.  They will give an order for either negative pressure wound

     09:35AM  7   therapy or VAC if they write a VAC order, then they have to

     09:35AM  8   have a KCI VAC.

     09:35AM  9   Q.  And then it's the nurse that decides --

     09:35AM 10   A.  It's the nurse -- Yeah.  It's if nurse who would know more

     09:35AM 11   about that wound as far as -- it helps when you have the

     09:35AM 12   different types of drains to choose from to know a little bit

     09:35AM 13   more about that wound than most doctors do if the nurses are

     09:35AM 14   seeing it every day, and I'm speaking when I say -- anything

     09:35AM 15   that I say I'm talking about in long term care.  So, I can't

     09:35AM 16   say anything about anything else, but --

     09:35AM 17   Q.  With regard to that choice, does BlueSky offer some

     09:36AM 18   different products and different drains, for example, for the

     09:36AM 19   clinician to use that KCI does not offer?

     09:36AM 20   A.  Yes.  We have six different drains, drains that can take

     09:36AM 21   you from a large heavily draining fistula all the way up to

     09:36AM 22   closure.

     09:36AM 23   Q.  And it would be up to the nurse or doctor to decide which

     09:36AM 24   of those different options they want to use?

     09:36AM 25   A.  Your wound size, shape, and amount of drainage will
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     09:36AM  1   dictate which drain you choose.

     09:36AM  2   Q.  Okay.  The next one, please.  You demonstrate negative

     09:36AM  3   pressure wound with the Jackson Pratt drain.  The next one,

     09:36AM  4   please.  More of the demonstration.  Next.  Opening the

     09:36AM  5   Aquaphor dressing and putting it over the wound.  And the jury

     09:36AM  6   has seen all of this before.

     09:36AM  7   A.  Okay.

     09:36AM  8   Q.  So, we're not going to go in detail.  A photograph of

     09:36AM  9   that.  Then you talk about shortening the Jackson Pratt drain.

     09:36AM 10   And, by the way, let's go back to the previous slide.  You

     09:36AM 11   cite the Chariker-Jeter article.  I take it that you have read

     09:36AM 12   that article?

     09:36AM 13   A.  Yes, sir.

     09:37AM 14   Q.  And is the presentation that you try to make to these

     09:37AM 15   people essentially following the Chariker-Jeter article as you

     09:37AM 16   understand it?

     09:37AM 17   A.  Yes, sir.

     09:37AM 18   Q.  Next one, please.  And you have pictures of the shortening

     09:37AM 19   of the Jackson Pratt drain and putting it on the wound.  Go

     09:37AM 20   ahead, Stacey.  Next one.  Is this putting the gauze on it?

     09:37AM 21   A.  Yes, sir.

     09:37AM 22   Q.  The next one, Stacey.  Covering the entire package with a

     09:37AM 23   transparent dressing.  The jury's heard all about Opsite and

     09:37AM 24   they know -- they know that now.  The next one, Stacey.  The

     09:37AM 25   next one.  Now you're showing how you hook the tube into the
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     09:37AM  1   cannister.

     09:37AM  2   A.  That's right.

     09:37AM  3   Q.  Okay.  The next one, Stacey.  Different notes about the

     09:37AM  4   overflow filter and such.  Next one.  Now, you're -- you're

     09:37AM  5   giving more demonstration about how they hook it all up?

     09:37AM  6   A.  Right.

     09:37AM  7   Q.  Next one, Stacey.  Tell us why you would do this cannister

     09:37AM  8   fill.  What is that?

     09:38AM  9   A.  The cannister fill is if someone is afraid that the

     09:38AM 10   cannister is going to overfill.  If for some reason you have a

     09:38AM 11   bleedout for some reason.  People would think, oh, my God,

     09:38AM 12   we're going to lose 800 ccs of blood before the pump shuts

     09:38AM 13   off.  This will just be -- if that's one of your fears, then

     09:38AM 14   fill it up with 800 -- or 600 ccs of water, now you've

     09:38AM 15   decreased the volume of the cannister, now you have a 200 cc

     09:38AM 16   cannister.  So, it just allows you to dictate how big or how

     09:38AM 17   small a cannister you want.  Now we have a 250 cc if you

     09:38AM 18   wanted a small one.  But there might be situations you might

     09:38AM 19   need a large one, too.

     09:38AM 20   Q.  It's all up to the nurse as to how she uses this?

     09:38AM 21   A.  It's all about choice.

     09:38AM 22   Q.  And, Stacey, the last one you show setting the pump on

     09:38AM 23   continuous setting.  Now, when you recommend -- The jury knows

     09:38AM 24   already that the Medela Vario pump comes with a continuous or

     09:39AM 25   intermittent button on it.  They've heard all about the
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     09:39AM  1   different uses of that, so we're not going to go into that,

     09:39AM  2   and they've heard about how BlueSky relabels that pump to show

     09:39AM  3   its Versatile 1.

     09:39AM  4            My question is:  When you are teaching people about

     09:39AM  5   how you recommend this stuff being used, do you recommend

     09:39AM  6   continuous or intermittent?

     09:39AM  7   A.  Continuous only.

     09:39AM  8   Q.  If the user, for whatever reason, the nurse in the field,

     09:39AM  9   the doctor in the field, if they want to use intermittent,

     09:39AM 10   that option is available to them?

     09:39AM 11   A.  I don't teach that.

     09:39AM 12   Q.  That's not my question.  I'm just -- I'm just trying to

     09:39AM 13   show that -- If anybody makes a choice to use intermittent

     09:39AM 14   instead of continuous, it's their choice.  You're not telling

     09:39AM 15   them to do it that way?

     09:39AM 16   A.  Exactly.

     09:39AM 17   Q.  What you teach, as I understand, is continuous?

     09:39AM 18   A.  Correct.

     09:39AM 19   Q.  At 60 to 70 millimeters of mercury?

     09:39AM 20   A.  60 to 80.

     09:39AM 21   Q.  60 to 80.  And is the -- is the suction of the VAC

     09:39AM 22   product, KCI VAC, a higher suction than that?

     09:40AM 23   A.  Yes.

     09:40AM 24   Q.  Okay.  Next one, Stacey.  And then you show what the

     09:40AM 25   finished dressing looks like.  The next one, Stacey.  How to
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     09:40AM  1   ensure good outcomes.  Next.  About frequency of dressing

     09:40AM  2   changes.  Next.  Risk management concerns.  Next.  Case study

     09:40AM  3   1.  Is that the one you told us about a minute ago?  The

     09:40AM  4   amputee?  Is that the case study 1?

     09:40AM  5   A.  No.  That's the very first one that I ever did.

     09:40AM  6   Q.  Tell us about this one.  Is this another one of your

     09:40AM  7   patients?

     09:40AM  8   A.  Yes, sir.

     09:40AM  9   Q.  Tell us what that was.

     09:40AM 10   A.  This lady had -- This was the very first case study that I

     09:40AM 11   had anything to do with and I thought -- and I was skeptical,

     09:40AM 12   just like everybody else.  I said, okay.  Everybody's going to

     09:40AM 13   give you a train wreck.  I'm going to give you a train wreck,

     09:40AM 14   too.  If you can do something with this lady, then God bless

     09:40AM 15   you, I think you got something.  This lady had her wound for

     09:40AM 16   six years.  She had it three years before she came to us and

     09:40AM 17   then she had it with us for three years.

     09:40AM 18            Everything about this woman was stable.  She was on

     09:41AM 19   -- she was tube fed.  She was total care.  She just basically

     09:41AM 20   lay there and she had a wound on her coccyx which is on her

     09:41AM 21   tailbone and we had tried the KCI Wound VAC on her twice.

     09:41AM 22            MR. MACON:  Excuse me, Your Honor.  I object.  She

     09:41AM 23   had nothing to do with any of KCI's -- she's already testified

     09:41AM 24   she had nothing to do -- she hasn't placed a KCI on a patient.

     09:41AM 25   She shouldn't be able to testify to that.
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     09:41AM  1            THE COURT:  Okay.  Well, that's based on the

     09:41AM  2   deposition?

     09:41AM  3            MR. MACON:  Yes, sir.

     09:41AM  4            THE COURT:  Okay.  Well, I'll -- if that's been the

     09:41AM  5   testimony in the deposition, I'll sustain the objection.

     09:41AM  6            MR. McCLANAHAN:  Let me lay some foundation on this.

     09:41AM  7   BY MR. McCLANAHAN:

     09:41AM  8   Q.  What was your involvement in the KCI VAC being used on

     09:41AM  9   this patient before?

     09:41AM 10   A.  I was the one who did it.

     09:41AM 11   Q.  Did it work?

     09:41AM 12   A.  To a certain point and then it plateaued and we discharged

     09:41AM 13   it.

     09:41AM 14   Q.  How did you end up using the Versatile 1 on this patient?

     09:41AM 15   A.  She wasn't on anything at the time.

     09:41AM 16   Q.  Okay.

     09:41AM 17   A.  Let's see if it will work.  Just like everybody else that

     09:41AM 18   you will see in a hospital, a nursing home, or anywhere else,

     09:42AM 19   they will give you the worst wound that you're going to see, I

     09:42AM 20   promise you, when you try this product, and I did the same

     09:42AM 21   thing, and I thought if it can do something with a six year

     09:42AM 22   old wound, that's good.

     09:42AM 23   Q.  So, what happened?

     09:42AM 24   A.  It healed.

     09:42AM 25   Q.  You healed with the Versatile 1 what you had not been able
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     09:42AM  1   to heal with the VAC?

     09:42AM  2   A.  Do you want me to explain everything that just happened?

     09:42AM  3   I mean -- that happened at that point?  Because we didn't take

     09:42AM  4   her to closure.  We took her to where it was superficial.  It

     09:42AM  5   was a spot about this big and it was superficial.  I'm sorry.

     09:42AM  6   Q.  Okay.  I think that's enough.  I didn't want to get too

     09:42AM  7   detailed, unless -- If Mr. Macon wants to talk about that

     09:42AM  8   more, I'll be happy to do that, but I want to move us along

     09:42AM  9   right now.

     09:42AM 10   A.  Okay.

     09:42AM 11   Q.  Let's go to the next slide.  Are you graphing the

     09:42AM 12   improvement in her wound?

     09:42AM 13   A.  Yes.

     09:42AM 14   Q.  Okay.  The next slide.  Are these photographs of how her

     09:42AM 15   wound progressed with the Versatile 1?

     09:43AM 16   A.  Yes.

     09:43AM 17   Q.  Now, the jury has heard a little bit of the difference in

     09:43AM 18   previous testimony between wound drainage on the one hand and

     09:43AM 19   wound healing.  Is this showing that this wound was healing?

     09:43AM 20   A.  Yes.  You can -- You can see the size of the wound, the

     09:43AM 21   depth and the area of the wound, how much that it has

     09:43AM 22   improved.

     09:43AM 23   Q.  Do you tell people that you speak to about BlueSky that

     09:43AM 24   the Versatile 1 will do wound healing?

     09:43AM 25   A.  Yeah.  And I always show pictures and numbers.
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     09:43AM  1   Q.  Okay.  And it's true that it does that?

     09:43AM  2   A.  It has for me.  It has for a lot of other people.

     09:43AM  3   Q.  These pictures show it, don't they?

     09:43AM  4   A.  Yes, sir.

     09:43AM  5   Q.  Okay.  Next slide.  Case study 2.  Is this another one of

     09:43AM  6   your patients?

     09:43AM  7   A.  Yes, sir.

     09:43AM  8   Q.  Tell us about this one.

     09:43AM  9   A.  This was a little lady that was found down in her home

     09:43AM 10   after six days, she had fallen, couldn't get up, was on the

     09:43AM 11   floor for six days.  She had never had a wound before.  She

     09:43AM 12   went to the hospital, was at the hospital for about two weeks

     09:43AM 13   and then she came back to us, we put her on the Versatile 1.

     09:44AM 14   She went on to heal up and back in her electric wheelchair

     09:44AM 15   running over people and making holes in the drywall.

     09:44AM 16   Q.  Go to the next page, please.  Does this graph how her

     09:44AM 17   wound got better?

     09:44AM 18   A.  Yes, sir.

     09:44AM 19   Q.  The next one, please.  Are these photographs of the wound

     09:44AM 20   that she had?

     09:44AM 21   A.  Yes, sir.  May I explain something?

     09:44AM 22   Q.  Yes, ma'am.

     09:44AM 23   A.  I've got a new camera down there on that bottom picture

     09:44AM 24   and it's like a 6 megapixels versus a 3 or 2.  So, honestly,

     09:44AM 25   the picture -- the wound size, and you can tell by the
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     09:44AM  1   measurements, is really this big.  It just looks bigger

     09:44AM  2   because I got a better quality picture.

     09:44AM  3   Q.  Well, if we look at wound size, would that be this 16.67

     09:44AM  4   square centimeters?

     09:44AM  5   A.  Yes.

     09:44AM  6   Q.  So, on September 26, 2003, when she first got the

     09:44AM  7   Versatile 1, her wound as 16.67 centimeters?

     09:45AM  8   A.  Yes.

     09:45AM  9   Q.  On December 8, 2003, it was down to 2.98 square

     09:45AM 10   centimeters?

     09:45AM 11   A.  That's correct.

     09:45AM 12   Q.  So, the wound had decreased with the Versatile 1 from

     09:45AM 13   approaching 17 centimeters down to 3 centimeters?

     09:45AM 14   A.  Yes.

     09:45AM 15   Q.  Next page, please.  Case study 3.  Is this another one of

     09:45AM 16   your patients?

     09:45AM 17   A.  Yes.

     09:45AM 18   Q.  What happened here?

     09:45AM 19   A.  This one's a little long so, sorry, I'll try to make it as

     09:45AM 20   fast as I can.  This little lady had a non-healing ulcer on

     09:45AM 21   her heel for 11 months.  She went into the hospital.  The

     09:45AM 22   doctor did a partial calcanectomy, which he took off a part of

     09:45AM 23   her heel bone, put her in a cast, sent her to us.  She had

     09:45AM 24   never been in a nursing home before.  So, she had not really

     09:45AM 25   had -- she a lot of medical problems but not a lot of physical
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     09:45AM  1   problems.  She came back to us at the nursing home with a cast

     09:45AM  2   from hear knees to her toes -- from her knee to her toe.  We

     09:46AM  3   couldn't open the cast, couldn't look at the wound, couldn't

     09:46AM  4   do anything with it.

     09:46AM  5   Q.  The surgeon wouldn't let you do that.

     09:46AM  6   A.  The surgeon wouldn't let us do it.  So, two weeks after,

     09:46AM  7   blood starts coming out from underneath the cast.  So, then we

     09:46AM  8   sure take it off and send it her back to her surgeon and he

     09:46AM  9   says we're going to have to remove more bone.  She says, but

     09:46AM 10   it's almost, you know -- it was either Thanksgiving or right

     09:46AM 11   after Thanksgiving and she says can we wait until after the

     09:46AM 12   first of the year?  My grand kids are coming in from out of

     09:46AM 13   town.  If this is not going to get worse, if you don't think

     09:46AM 14   it's going to get worse, can we put it off until after the

     09:46AM 15   first of the year.  He says okay.  Fine.  So, she went in

     09:46AM 16   sometime 10th or 13th or something of January, came back to

     09:46AM 17   us, cast on from her knee to her toe.

     09:46AM 18   Q.  So, he had cut off more bone --

     09:46AM 19   A.  Cut off more bone, put a cast back on.

     09:46AM 20   Q.  Cast back on and then back to nursing home.

     09:46AM 21   A.  Then back to the nursing home.  So, she came to us, same

     09:47AM 22   orders.  Got it wrapped.  Got a cast on it.  Can't take it

     09:47AM 23   off.  Can't do anything with it.  Two weeks later, blood

     09:47AM 24   starts coming out from underneath the cast again.  So, we sent

     09:47AM 25   her back.
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     09:47AM  1   Q.  To the doctor.

     09:47AM  2   A.  To the doctor.  And he says let's put a dry dressing on

     09:47AM  3   it, wrap it up, and don't let her foot hit the floor; and that

     09:47AM  4   was his treatment.  So, he went on vacation, so I missed a

     09:47AM  5   week there, and it took me another week to try to persuade him

     09:47AM  6   to let me use negative pressure on it.  Finally, he says

     09:47AM  7   that's fine.

     09:47AM  8            And that's this lady -- this lady right here.

     09:47AM  9   There's an ulcer on her heel.  When we took off the -- when we

     09:47AM 10   just used the dry dressing, large wound, nasty, she couldn't

     09:47AM 11   put any weight on it but she couldn't anyway because of pain.

     09:47AM 12   We start using --

     09:47AM 13   Q.  Let me get the pictures of it and you can maybe show --

     09:47AM 14   A.  Yes.

     09:47AM 15   Q.  This is the chart of it and we've got wound progression --

     09:47AM 16   A.  If you can see the top picture on the left, that's when we

     09:47AM 17   took the cast off.  And then twelve days later --

     09:48AM 18   Q.  This is her heel now.

     09:48AM 19   A.  Yeah.  That's right after the cast was removed.

     09:48AM 20   Q.  Bottom of her foot we're looking at.

     09:48AM 21   A.  No.  The back.  It's the back of it.

     09:48AM 22   Q.  Okay.

     09:48AM 23   A.  Then 2-13 is the day that we first started.

     09:48AM 24   Q.  With the Versatile 1?

     09:48AM 25   A.  Yes.
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     09:48AM  1   Q.  So, okay.  At that time the wound is 9.57 square

     09:48AM  2   centimeters?

     09:48AM  3   A.  Right.

     09:48AM  4   Q.  Okay.

     09:48AM  5   A.  And we did twice a week dressing change.  We used an

     09:48AM  6   insomatic debrider with her and also Sharps debrider with

     09:48AM  7   every dressing change and by 4-12 -- she was a terrible

     09:48AM  8   diabetic, too -- by 4-12 we got her down 79.9%.  So, she went

     09:48AM  9   home two weeks later.

     09:48AM 10   Q.  And then --

     09:48AM 11            MR. McCLANAHAN:  Stacey, go to the next of the last

     09:48AM 12   page of this which is BlueSky Medical.  Just -- we'll wrap

     09:48AM 13   this thing up here.

     09:49AM 14   BY MR. McCLANAHAN:

     09:49AM 15   Q.  So, you basically finished the presentation when you make

     09:49AM 16   it after -- and you talk about some more case studies in the

     09:49AM 17   presentation.

     09:49AM 18   A.  Right.

     09:49AM 19   Q.  I'm not going to go through them all with the jury.

     09:49AM 20   BlueSky Medical Versatile 1.  Finally there is a choice in

     09:49AM 21   wound dressing products for wound care professionals.  And

     09:49AM 22   then you go to the next slide, Stacey.  Any questions.  And

     09:49AM 23   that's when the people ask you questions and you do your best

     09:49AM 24   to answer their questions?

     09:49AM 25   A.  Right.
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     09:49AM  1   Q.  And that's how a typical presentation goes?

     09:49AM  2   A.  And I do a hands on demonstration with --

     09:49AM  3            MR. McCLANAHAN:  Thank you, Stacey.  You can take

     09:49AM  4   that down.

     09:49AM  5   BY MR. McCLANAHAN:

     09:49AM  6   Q.  Have you ever -- have you ever seen a patient that came in

     09:49AM  7   for your care that had any remnants of the sponge from the VAC

     09:50AM  8   left in after the dressing change had been made?

     09:50AM  9   A.  I have gotten patients in from the hospital that have had

     09:50AM 10   it in there before.  I've actually had that very first case

     09:50AM 11   study, that six year old one had another wound right after

     09:50AM 12   that from a piece of sponge that was left in from one of the

     09:50AM 13   wound VAC uses before.

     09:50AM 14   Q.  Let me clarify.  So, the patient had been in the hospital

     09:50AM 15   on the VAC with the foam.

     09:50AM 16   A.  Yes.

     09:50AM 17   Q.  And the people at the hospital who had done the dressing

     09:50AM 18   changes, for whatever reason, some of the foam had been left

     09:50AM 19   in the wound?

     09:50AM 20   A.  Right.

     09:50AM 21   Q.  Did that cause then a second wound to appear that wasn't

     09:50AM 22   there before?

     09:50AM 23   A.  Yes.  It could have been us.  I mean, because there -- it

     09:50AM 24   was a large wound that was undermining, you couldn't see, and

     09:50AM 25   it just stayed in there --
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     09:50AM  1   Q.  So, I guess the point I'm trying to make is -- and I'm not

     09:50AM  2   suggesting anybody did a good or a bad job.

     09:50AM  3   A.  Right.

     09:50AM  4   Q.  Maybe the nurse who changed it did a bad job or maybe they

     09:51AM  5   did a good job.  But the point is that sometimes some of this

     09:51AM  6   foam gets left in.

     09:51AM  7   A.  Right.

     09:51AM  8   Q.  You've seen that with your own eyes?

     09:51AM  9   A.  I have.

     09:51AM 10   Q.  And when the foam gets left in, that causes a whole bunch

     09:51AM 11   of new problems?

     09:51AM 12   A.  Yeah.  Because it's going to come out.

     09:51AM 13   Q.  Now, one of the things I think we haven't talked too much

     09:51AM 14   about before is the Kremlin kit and the Kremlin Papers and I

     09:51AM 15   just want to talk about that briefly.

     09:51AM 16            MR. McCLANAHAN:  Can we put up, Stacey, defendant

     09:51AM 17   399.

     09:51AM 18   BY MR. McCLANAHAN:

     09:51AM 19   Q.  Now, this is --

     09:51AM 20            MR. McCLANAHAN:  All the way to the bottom with this,

     09:51AM 21   if you can.  Thank you.

     09:51AM 22   BY MR. McCLANAHAN:

     09:51AM 23   Q.  Now, this is a -- this says this is put together by

     09:51AM 24   BlueSky Publishing, a division of BlueSky Medical Group.

     09:51AM 25   Correct?
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     09:51AM  1   A.  Correct.

     09:51AM  2   Q.  So, as you understand it, is this an effort by BlueSky to

     09:52AM  3   assemble these Kremlin Papers and put them in a form that

     09:52AM  4   people can have them to use if they want to see them?

     09:52AM  5   A.  Yes.

     09:52AM  6   Q.  And, Stacey, if you could, please, turn to page 7 of this.

     09:52AM  7   This is one of -- one of the articles that -- that's in there.

     09:52AM  8   I just want to go down to the middle of the second -- of the

     09:52AM  9   right-hand column, Stacey.  This negative pressure column.

     09:52AM 10   This thing right here.  Does this say negative pressure of 75

     09:52AM 11   to 80 millimeters of mercury did not cause hemorrhaging from

     09:52AM 12   coagulated vessels, etcetera, etcetera, negative pressure in

     09:52AM 13   the system exceeding 80 did not lead to an increase in

     09:52AM 14   hemorrhaging, etcetera, etcetera.  Did -- the point -- I guess

     09:53AM 15   the only point I'm trying to make is, did these Russian

     09:53AM 16   articles that were done in -- this one is 1987, for example,

     09:53AM 17   talk about the pressures that BlueSky was using with this

     09:53AM 18   Versatile 1?

     09:53AM 19            THE COURT:  Excuse me a minute.

     09:53AM 20            MR. MACON:  Your Honor, I'm going to have to object.

     09:53AM 21   She has not been designated to talk -- testify about prior

     09:53AM 22   art.  She has not been designated to talk about it in any way.

     09:53AM 23   For her to interpret these is --

     09:53AM 24            THE COURT:  Well, let me just say I understand the

     09:53AM 25   objection.  Are you just asking her to verify what it says
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     09:53AM  1   here?

     09:53AM  2            MR. McCLANAHAN:  I guess really all I'm asking her to

     09:53AM  3   say is that -- Yes.  It says these numbers.  That's really all

     09:53AM  4   I'm asking.

     09:53AM  5            MR. MACON:  Your Honor, I'll agree it says what it

     09:53AM  6   says.

     09:53AM  7            THE COURT:  It says what it says.

     09:53AM  8            MR. McCLANAHAN:  Great.  Let's move on.

     09:53AM  9            MR. MACON:  Thank you, Your Honor.

     09:53AM 10            THE COURT:  We need to move on.  That's good.

     09:53AM 11            MR. McCLANAHAN:  May we see, Stacey, defendant 341,

     09:53AM 12   please.

     09:53AM 13   BY MR. McCLANAHAN:

     09:53AM 14   Q.  Now, this one is another presentation that you have made

     09:54AM 15   on the Kremlin Papers, A New Modality, presented by Penny

     09:54AM 16   Campbell, etcetera.  Right?

     09:54AM 17   A.  Yes.

     09:54AM 18   Q.  And just --

     09:54AM 19            MR. McCLANAHAN:  Stacey, let's just kind of go

     09:54AM 20   through these one by one.  The next page.  Talks about what

     09:54AM 21   had been done in Russia before.  The next page.

     09:54AM 22   BY MR. McCLANAHAN:

     09:54AM 23   Q.  Now, it says using the suction dome breast -- I guess

     09:54AM 24   that's what I want to talk about just very briefly.  One of

     09:54AM 25   the -- one of the products that BlueSky sells is called the
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     09:54AM  1   Dermavex Wound Drainage Kit.  Correct?

     09:54AM  2   A.  Correct.

     09:54AM  3   Q.  And I just want to -- want to get you to tell us how this

     09:54AM  4   works very briefly.  The jury knows what the suction pump

     09:54AM  5   looks like already and the jury knows about -- about the

     09:54AM  6   plastic tubing.  And this thing has a -- a flexible dome,

     09:54AM  7   doesn't it?

     09:55AM  8   A.  Yes.

     09:55AM  9   Q.  Why is that -- why is that useful in draining wounds?

     09:55AM 10   A.  That's -- the basic use of the Kremlin kit or the Dermavex

     09:55AM 11   kit, this is like the second -- second generation, is this --

     09:55AM 12   you just have to push a little harder.

     09:55AM 13   Q.  Okay.  I'm not going to push it on.  I just want to show

     09:55AM 14   the jury how it works.  And this sticks into the pump.  Right?

     09:55AM 15   A.  Sticks in the pump.  That goes onto the wound, the cup

     09:55AM 16   does.  The cup is cut to the size of the wound.  You want a

     09:55AM 17   one inch margin around the edge of the wound.  Then you cut

     09:55AM 18   the remaining rings off.  You don't want too much or you're

     09:55AM 19   going to pinch up the skin on the end and possibly cause some

     09:55AM 20   bruising.  If you start out with a full cup and use whole cup,

     09:55AM 21   you use 80 millimeters of mercury.  For every ring you remove

     09:55AM 22   you decrease it by 10, so if you end up cutting the whole

     09:55AM 23   thing off, you use it at using at 40 millimeters of mercury

     09:55AM 24   which is very little, little, little pressure.

     09:55AM 25   Q.  You say can trim this off?
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     09:55AM  1   A.  Yes.

     09:56AM  2   Q.  Right around these rings?

     09:56AM  3   A.  Yes.  Just cut it.

     09:56AM  4   Q.  And what kind of wounds is this good to use with?

     09:56AM  5   A.  That is great to finish wound healing completely.  This is

     09:56AM  6   the wound that can take you all the way to closure because

     09:56AM  7   nothing is coming in contact with the wound.  It works great

     09:56AM  8   on anything.  It looks like the appearance of the stage 2 on

     09:56AM  9   to 1 even, to closure.  It will work on those type wounds.

     09:56AM 10   Q.  Does it work well on amputee stubs?

     09:56AM 11   A.  Yes.

     09:56AM 12   Q.  Now, just so we're clear about this, this -- I opened it.

     09:56AM 13   This was the whole kit that I just took out?

     09:56AM 14   A.  That's it.

     09:56AM 15   Q.  There is not any Aquaphor gauze in this kit, is there?

     09:56AM 16   A.  Nothing.

     09:56AM 17   Q.  There is not any Opsite film to cover everything with in

     09:56AM 18   this kit?

     09:56AM 19   A.  No.  The only thing that you don't have that you would

     09:56AM 20   need is two thin strips of tape, one on each side.  That's it.

     09:56AM 21   No gauze has to go into the wound bed itself.

     09:56AM 22   Q.  Okay.

     09:57AM 23            MR. McCLANAHAN:  And Stacey, just thumb through these

     09:57AM 24   page by page so the jury can see it.  We're not going to go

     09:57AM 25   through it.  I just want to get to the end of it.
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     09:57AM  1   BY MR. McCLANAHAN:

     09:57AM  2   Q.  And you basically explain to them how to -- how to use the

     09:57AM  3   Kremlin kit and the various products that you have here?

     09:57AM  4   A.  Right.  And one of the features of the Dermavex is it can

     09:57AM  5   be used -- if the exudate is light enough, it can be used

     09:57AM  6   periodically, like if they just want to wear it at night while

     09:57AM  7   they're in bed or, whatever.  They can do that as well.

     09:57AM  8   Q.  Okay.  So, again, that would be a product that BlueSky

     09:57AM  9   offers that KCI does not offer in its VAC portfolio as you

     09:57AM 10   understand it?

     09:57AM 11   A.  That's right.

     09:57AM 12   Q.  Do you consider yourself to be a sales person?

     09:58AM 13   A.  No.  I'd starve.

     09:58AM 14   Q.  How does your job differ from a salesperson's job?

     09:58AM 15   A.  I just educate.  That's all.  I'm totally clinical.

     09:58AM 16   Q.  Have you ever from your own experience done any analysis

     09:58AM 17   to determine whether the Versatile 1 is more cost-effective

     09:58AM 18   than the VAC?

     09:58AM 19   A.  I have.

     09:58AM 20   Q.  What have you done?

     09:58AM 21   A.  You want a background?

     09:58AM 22   Q.  Well, just kind of -- just give us the -- first of all,

     09:58AM 23   bottom line, have you determined that the Versatile 1 is

     09:58AM 24   cost-effective?

     09:58AM 25   A.  I have.
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     09:58AM  1   Q.  Have you determined it is cost-effective as compared to

     09:58AM  2   the VAC specifically?

     09:58AM  3   A.  I have.

     09:58AM  4   Q.  I don't think we'll go through all the details, unless

     09:59AM  5   Mr. Macon wants us to later on.  We'll just skip over that.

     09:59AM  6   A.  Okay.  Okay.

     09:59AM  7   Q.  And I guess I can -- I can perhaps stop -- stop with this.

     09:59AM  8            MR. McCLANAHAN:  Stacey, would you, please, put up

     09:59AM  9   defendant 96 for just a second.  Just give me the title --

     09:59AM 10   from letter though the top on this, please.

     09:59AM 11   BY MR. McCLANAHAN:

     09:59AM 12   Q.  You have recently -- Can you go all the way to the top so

     09:59AM 13   we can get the journal number?  Thank you.  You have recently

     09:59AM 14   published an article in the Journal of Wound Ostomy Continence

     09:59AM 15   for Ostomy Continent Nurses that just came out recently in

     09:59AM 16   2006.  Correct?

     09:59AM 17   A.  That's right.

     09:59AM 18   Q.  Called Surgical Wound Case Studies With Versatile 1 Vacuum

     09:59AM 19   System For Negative Pressure Wound Therapy.  And that was

     09:59AM 20   written by you and a commentary by Phyllis Bonham who I

     10:00AM 21   understand is a PhD registered nurse, director of the Wound

     10:00AM 22   Care Program at University of South Carolina, Charleston?

     10:00AM 23   A.  Right.

     10:00AM 24   Q.  And, basically, you've explained in this article, which

     10:00AM 25   goes on for -- for many pages, the things that you've been
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     10:00AM  1   talking to the jury about today?

     10:00AM  2   A.  Right.

     10:00AM  3            MR. McCLANAHAN:  With that, Your Honor, thank you

     10:00AM  4   very much.  I'll pass.

     10:00AM  5            THE COURT:  Thank you very much.  Mr. Sadler?

     10:00AM  6            MR. SADLER:  As yesterday, unless Mr. Macon gets into

     10:00AM  7   something new and interesting, I would not have any questions.

     10:00AM  8            THE COURT:  Okay.

     10:00AM  9            MR. MACON:  He's a tough critic, Your Honor.  I don't

     10:00AM 10   think I've done anything that he thinks is new or interesting,

     10:00AM 11   so --

     10:00AM 12            THE COURT:  Well, you both are doing -- all of you

     10:00AM 13   are doing good work.  And so it's all in the eyes of the

     10:00AM 14   beholder, I'm sure, Mr. Macon.

     10:00AM 15            MR. MACON:  Thank you.

     10:00AM 16                        CROSS EXAMINATION

     10:00AM 17   BY MR. MACON:

     10:00AM 18   Q.  Good morning.  How are you?

     10:00AM 19   A.  Hi.  Good.  How are you?

     10:00AM 20   Q.  I'm great.  I'm a little confused.  You said this is what

     10:00AM 21   doctors tell nurses to do and this is what nurses do.  Now,

     10:00AM 22   you're not a nurse, are you?

     10:00AM 23   A.  No.

     10:01AM 24   Q.  And you've never been trained as a nurse?

     10:01AM 25   A.  No.
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     10:01AM  1   Q.  And as I understand it, in physical therapy school, what,

     10:01AM  2   did you have like one course on wound care?

     10:01AM  3   A.  Yes.

     10:01AM  4   Q.  And since physical therapy school, you haven't taken any

     10:01AM  5   formal courses, any classroom courses or anything in wound

     10:01AM  6   care, have you?

     10:01AM  7   A.  I've taken a series of different courses.

     10:01AM  8   Q.  Maybe I didn't make it clear.  Have you taken any formal

     10:01AM  9   courses on wound care since you left?

     10:01AM 10   A.  Did you say "form" or "formal"?

     10:01AM 11   Q.  I'll try -- I'll try to do it again.  I talk funny.  I

     10:01AM 12   apologize.

     10:01AM 13   A.  No, that's all right.  I hear funny.

     10:01AM 14   Q.  Have you taken any formal courses on wound care since

     10:01AM 15   you -- formally.

     10:01AM 16   A.  Formal.

     10:01AM 17   Q.  You go to school --

     10:01AM 18   A.  Okay.  That's it.  That's all I need.  No, I haven't.

     10:01AM 19   Q.  Okay.  So, -- so, your total formal education on wound

     10:01AM 20   care is one class that you took when you were in physical

     10:01AM 21   therapy school.  Correct?

     10:02AM 22   A.  Lots of continuing education.

     10:02AM 23   Q.  And in addition, you learned what you know about the

     10:02AM 24   BlueSky product and how it works, you learned that from

     10:02AM 25   Mr. Tim Johnson.  Is that correct?
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     10:02AM  1   A.  Yes.

     10:02AM  2   Q.  Okay.  And prior to August 2003, you'd never heard of

     10:02AM  3   Chariker-Jeter or BlueSky, had you?

     10:02AM  4   A.  No.

     10:02AM  5   Q.  So, -- so, we've got it capsulized, everything you know

     10:02AM  6   about BlueSky, Chariker-Jeter and all that has happened since

     10:02AM  7   August of 2003 since you've been involved with BlueSky.

     10:02AM  8   Correct?

     10:02AM  9   A.  Correct.

     10:02AM 10   Q.  Okay.  Now, I am also totally confused.  Did you tell the

     10:02AM 11   jury today that you had two patients that were on the VAC

     10:02AM 12   prior to using the Versatile 1?  Did you tell them that or did

     10:02AM 13   I misunderstand you?

     10:02AM 14   A.  I have had more than two.

     10:02AM 15   Q.  Okay.  Well, let's see -- Let's go to page 208, lines 15

     10:03AM 16   through 19 of your deposition.

     10:03AM 17            MR. McCLANAHAN:  Your Honor, may I give her a copy of

     10:03AM 18   her deposition just so she'll have it up here?

     10:03AM 19            THE COURT:  Absolutely.

     10:03AM 20            MR. MACON:  And if you want more read, we certainly

     10:03AM 21   can do it.

     10:03AM 22            MR. McCLANAHAN:  What page did you say?

     10:03AM 23            MR. MACON:  208.

     10:03AM 24            MR. McCLANAHAN:  208?

     10:03AM 25            MR. MACON:  Yes, sir.
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     10:03AM  1            MR. McCLANAHAN:  I'm just going to leave this up here

     10:03AM  2   with you.  Okay?

     10:03AM  3            THE WITNESS:  Okay.  You said 208?

     10:03AM  4            MR. MACON:  I said 208.  Yes, I did.  Trevor, do I

     10:03AM  5   need to punch -- No, I don't.  I don't need to do anything.

     10:03AM  6   I'm sorry.

     10:03AM  7            (Deposition started.

     10:03AM  8   Q.  On how many indications have you dealt with wounds with

     10:03AM  9   the Versatile 1 that previously had some treatment by the VAC?

     10:03AM 10   A.  One.

     10:03AM 11       (Stopped.

     10:03AM 12   A.  Hmmm.

     10:03AM 13   Q.  Hmmm?

     10:03AM 14   A.  Can we do that again?  Can I read it now?

     10:03AM 15   Q.  Play it again.  If there are other pages, we'll be glad to

             16   do it.  I think it's pretty clear, but if you have any

     10:03AM 17   questions --

     10:03AM 18   A.  I'd like to read below, if I can.

     10:03AM 19   Q.  Okay.  Do I --

     10:04AM 20   A.  Do you mind?

     10:04AM 21   Q.  We'll play it.

     10:04AM 22   A.  Okay.

     10:04AM 23   Q.  Just so -- Okay.  How far do you want us to read?

     10:04AM 24   A.  207.  Can you do that?

     10:04AM 25   Q.  Okay.  You want to go from page --
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     10:04AM  1   A.  I want to go back is what I want to go back.  I want to go

     10:04AM  2   right before that and then I want to go right after it.

     10:04AM  3   Q.  Please.  Okay.  Let's figure out --

     10:04AM  4   A.  Oh I can just read it.  It's no big deal.

     10:04AM  5   Q.  Tell us what lines to do -- I would like for the jury to

     10:04AM  6   see what your expression was when you said all that.  So, you

     10:04AM  7   just tell me where you want to start.  Tell me the line number

     10:04AM  8   and we will do it.

     10:04AM  9   A.  Let's go to 17 on 207.

     10:04AM 10   Q.  Okay.  You want the start -- Okay.  We're going to go back

     10:04AM 11   and start at -- We'll go back and start at -- You want to

     10:04AM 12   start at 207, line 17, and play it through line 19 of 208?

     10:04AM 13   A.  I think.

     10:04AM 14   Q.  Okay.

     10:04AM 15   A.  Because I'm -- I'm seeing some more stuff up above it.

     10:04AM 16   Q.  You just tell me how much of it you want to do.

     10:05AM 17   A.  All right.  That's okay.  17.  Start there.

     10:05AM 18   Q.  Okay.  We'll start -- Let's want to make sure.  I don't

     10:05AM 19   want any misunderstandings.  You remember the question is:

     10:05AM 20   How many times have you placed the Versatile 1 on somebody

     10:05AM 21   that previously had the VAC.  You said several.

     10:05AM 22   A.  Oh, hold on.  I didn't realize that's what you said.  You

     10:05AM 23   said that --

     10:05AM 24            THE COURT:  Stop.  Stop.  You both can't talk at the

     10:05AM 25   same time.  The court reporter is good but he can't take it
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     10:05AM  1   down at the same time.  So, Mr. Macon, if you would.

     10:05AM  2            MR. MACON:  So there's no misunderstanding, let's go

     10:05AM  3   back and play -- what we've done before, 208, lines 15 through

     10:05AM  4   19.  And this is what you can see.  Do that again, Trevor.

     10:05AM  5       (Deposition started

     10:05AM  6   Q.  On how many occasions have you dealt with wounds with the

     10:05AM  7   Versatile 1 that previously had some treatment by the VAC?

     10:05AM  8   A.  One.

     10:05AM  9       (Stopped.

     10:05AM 10   A.  That's correct.

     10:05AM 11   Q.  Thank you.  And so if you told this jury earlier that you

     10:05AM 12   dealt with two or several patients that were on the VAC prior

     10:06AM 13   to the Versatile 1, then you were incorrect.  Correct?

     10:06AM 14   A.  No.

     10:06AM 15   Q.  Okay.  Well, let's try something -- Let's try something

     10:06AM 16   else.  Did you tell the jury that the patient that came in who

     10:06AM 17   had had the VAC, did you tell the jury that you placed that

     10:06AM 18   person on the VAC?  You said there was a patient at your

     10:06AM 19   facility who -- that was working on the VAC, I stood up and

     10:06AM 20   objected and said I don't think that's right and you said,

     10:06AM 21   yes, I placed that person on the VAC.  Do you remember saying

     10:06AM 22   that.

     10:06AM 23   A.  Are you saying back in January or this morning?

     10:06AM 24   Q.  Right here.  This morning.  You were asked -- you were

     10:06AM 25   asked -- you said there was a patient in our facility who had
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     10:06AM  1   been on the VAC and then we changed them to the Versatile 1.

     10:06AM  2   And I stood up and said that doesn't sound right and you said,

     10:06AM  3   yes, I placed that patient on the Versatile 1 -- do you

     10:06AM  4   remember saying that -- I mean, on the VAC?

     10:06AM  5   A.  I place a lot of people on the VAC and a lot of people on

     10:06AM  6   the Versatile 1.  I don't know which one you're speaking of.

     10:07AM  7   Q.  Okay.  Let go to 209, lines 2 through 4.

     10:07AM  8       (Deposition started.

     10:07AM  9   Q.  Were you involved in the placement of a VAC on the wound?

     10:07AM 10   A.  No.  Not the actual placement.

     10:07AM 11       (Stopped.

     10:07AM 12   A.  I don't know which patient you were talking about.

     10:07AM 13   Q.  Okay.  You certainly -- you certainly knew it earlier.

     10:07AM 14   Let's go to that.  I -- you talked -- Let's move on.  Has any

     10:07AM 15   medical professional ever explained to you how or why the

     10:07AM 16   BlueSky product works?

     10:07AM 17   A.  When I was trained.

     10:07AM 18   Q.  And which medical professional explained to you how or why

     10:07AM 19   the BlueSky product works?

     10:07AM 20   A.  I haven't had a discussion with a medical professional.  I

     10:07AM 21   had a conversation with the folks at BlueSky.

     10:07AM 22   Q.  Okay.  So, no -- no medical professional has ever told you

     10:07AM 23   or explained to you how or why the BlueSky product works.

     10:08AM 24   A.  My supervisors told me.

     10:08AM 25   Q.  Are any of them medical professionals?
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     10:08AM  1   A.  No.

     10:08AM  2   Q.  Okay.  So, you had one course, one formal course in wound

     10:08AM  3   care and you've done your job educating doctors and nurses

     10:08AM  4   based upon what Tim Johnson told you.  Is that correct?

     10:08AM  5   A.  I believe what Tim Johnson tells me.

     10:08AM  6   Q.  I'm not --

     10:08AM  7   A.  Yes.

     10:08AM  8   Q.  Okay.  Thank you very much.  Now, have you ever

     10:08AM  9   professionally been involved in the treatment of a fistula?

     10:08AM 10   A.  I have.

     10:08AM 11   Q.  Okay.  Let's see what you said about that.  Let's go --

     10:08AM 12   Let's go to page 180, lines 21 to 23.

     10:08AM 13       (Deposition started.

     10:08AM 14   Q.  Have you ever professionally been involved in the

     10:08AM 15   treatment of a fistula?

     10:08AM 16   A.  No.

     10:08AM 17       (Stopped.

     10:08AM 18   A.  It was last month.

     10:08AM 19   Q.  Okay.  Well, maybe I -- I asked the wrong question.  Okay.

     10:08AM 20   Before last month, have you ever been involved in the

     10:08AM 21   treatment of a fistula?

     10:08AM 22   A.  No.

     10:08AM 23   Q.  You've never worked in a hospital, have you?

     10:08AM 24   A.  Never.

     10:08AM 25   Q.  Okay.  And you've never worked as the primary caregiver of
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     10:09AM  1   wound care, have you?

     10:09AM  2   A.  I've always had a doctor as my superior.

     10:09AM  3   Q.  And had you ever even heard the term negative pressure

     10:09AM  4   wound therapy prior to August of 2003 when you started getting

     10:09AM  5   paid by BlueSky?

     10:09AM  6   A.  I would have to say no, because it's always been the VAC.

     10:09AM  7   Q.  Now, you've done a few case studies on BlueSky.  Have you

     10:09AM  8   ever done case studies on any other product?

     10:09AM  9   A.  No.

     10:09AM 10   Q.  Have you ever done any formal studies, analysis, research

     10:09AM 11   on any product other than the BlueSky?

     10:09AM 12   A.  No.

     10:09AM 13   Q.  Now, you know that in your presentation you talk about the

     10:10AM 14   Philbeck Study.

     10:10AM 15   A.  Right.

     10:10AM 16   Q.  And you know the Philbeck Study had nothing to do with

     10:10AM 17   BlueSky?

     10:10AM 18   A.  Absolutely not.

     10:10AM 19   Q.  The Philbeck Study was totally about KCI VAC, wasn't it?

     10:10AM 20   A.  It was.

     10:10AM 21   Q.  Okay.  And when you did this cost analysis between the

     10:10AM 22   BlueSky product and the KCI product, you didn't take into

     10:10AM 23   consideration the fact that the VAC may treat a patient more

     10:10AM 24   quickly than the BlueSky product, did you?

     10:10AM 25   A.  I don't know that it does that.
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     10:10AM  1   Q.  Just answer my question, please.  When you did the

     10:10AM  2   study -- when you did this case research about cost, you

     10:10AM  3   didn't have any information about whether or not the VAC heals

     10:10AM  4   a patient faster than the BlueSky product, do you?

     10:10AM  5   A.  No.

     10:10AM  6   Q.  And you don't have any idea whether there are any clinical

     10:11AM  7   studies that show the relative healing time of the KCI VAC and

     10:11AM  8   the BlueSky product, do you?

     10:11AM  9   A.  No.

     10:11AM 10   Q.  And you don't have any basis to compare the effectiveness

     10:11AM 11   of the KCI VAC with the effectiveness of the BlueSky system,

     10:11AM 12   do you?

     10:11AM 13   A.  Can you repeat that?

     10:11AM 14   Q.  Okay.  I'll be glad to.  Do you have any basis on which to

     10:11AM 15   compare the effectiveness of the KCI VAC and the effectiveness

     10:11AM 16   of the BlueSky system?

     10:11AM 17   A.  No.

     10:11AM 18   Q.  You had some conversations with Mr. Laurel of Medela.  Is

     10:11AM 19   that correct?

     10:11AM 20   A.  Right.

     10:11AM 21   Q.  And Mr. Laurel for Medela asked you if you would do the

     10:11AM 22   same type of work for Medela that you're doing for BlueSky.

     10:11AM 23   Is that correct?

     10:11AM 24   A.  Right.

     10:11AM 25   Q.  And I assumed that the reason Mr. Laurel asked you that
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     10:11AM  1   concerning the possibility of Medela is --

     10:11AM  2            MR. SADLER:  No witness can talk about what's in the

     10:11AM  3   mind of some other witness.  That's speculation.

     10:12AM  4            THE COURT:  I'll sustain and you can rephrase.

     10:12AM  5            MR. MACON:  Okay.

     10:12AM  6   BY MR. MACON:

     10:12AM  7   Q.  What did you believe were the -- what did you assume that

     10:12AM  8   you were being asked to work for Medela for?

     10:12AM  9            MR. SADLER:  Excuse me, Your Honor.  I think that's

     10:12AM 10   the same question.

     10:12AM 11            MR. MACON:  I'm asking for her --

     10:12AM 12            MR. SADLER:  Let me state my objection.

     10:12AM 13            MR. MACON:  I apologize.

     10:12AM 14            MR. SADLER:  She can testify about what she did.  She

     10:12AM 15   can't testify about what somebody else was thinking when they

     10:12AM 16   were talking, whatever.

     10:12AM 17            THE COURT:  I think she can testify -- I'll sustain

     10:12AM 18   the objection.  She can testify about what she understood she

     10:12AM 19   was being asked to do.

     10:12AM 20   BY MR. MACON:

     10:12AM 21   Q.  What did you understand you were being asked to do on

     10:12AM 22   behalf of Medela?

     10:12AM 23   A.  I knew there was nothing at that point.  I think maybe he

     10:12AM 24   was trying to plant a seed of what might happen in the future

     10:12AM 25   but there was nothing done about it, there was nothing to do.
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     10:12AM  1   Q.  And were you ever the health care professional who was in

     10:12AM  2   charge of placing the VAC on a patient?

     10:12AM  3   A.  Can you say that again?

     10:12AM  4   Q.  Were you ever the health care professional who was in

     10:13AM  5   charge of placing the VAC on a patient?

     10:13AM  6   A.  The reason I'm hesitating is I don't know what being in

     10:13AM  7   charge means.  I mean, I was part of -- you can't do that

     10:13AM  8   dressing by yourself.  I was a part of the team who put one

     10:13AM  9   on.  That's the best I can do.

     10:13AM 10   Q.  Well, let's -- Let's just see if you had any trouble when

     10:13AM 11   we asked that question to you before.  Let's go to page 111.

     10:13AM 12   Lines 9 through page 112, line 8.

     10:13AM 13       (Deposition started.

     10:13AM 14   Q.  Were you ever the health care professional who was in

     10:13AM 15   charge of placing the VAC on a patient?

     10:13AM 16   A.  No.

     10:13AM 17   Q.  So, you've never been the health care professional

     10:13AM 18   primarily in charge of placing the VAC on a patient?

     10:13AM 19   A.  So, let me clarify, your asking me have I ever put one on

     10:13AM 20   a patient?

     10:13AM 21   Q.  You ever been the health care professional primarily in

     10:13AM 22   charge of it?

     10:13AM 23   A.  I have assisted.

     10:14AM 24   Q.  Have you ever been the person primarily in charge of it?

     10:14AM 25   A.  No.
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     10:14AM  1            MR. MACON:  Thank you, Ms. Campbell.  Have a good

     10:14AM  2   trip back.

     10:14AM  3   A.  Thank you very much.

     10:14AM  4            MR. SADLER:  I have some questions.

     10:14AM  5            THE COURT:  You may ask your question, Mr. Sadler.

     10:14AM  6                        CROSS EXAMINATION

     10:14AM  7   BY MR. SADLER:

     10:14AM  8   Q.  Let's get back to discussions of Mr. Laurel.  You know

     10:14AM  9   Mr. Laurel works for Medela?

     10:14AM 10   A.  I do.

     10:14AM 11   Q.  I believe in your deposition you explained that you were

     10:14AM 12   in I think Baltimore and were giving a presentation and you

     10:14AM 13   said hello to him afterwards because he was in the audience.

     10:14AM 14   Is that right?

     10:14AM 15   A.  I think we split off into groups and he happened to be in

     10:14AM 16   my group.  I didn't know who he was at the time, but, yes.

     10:14AM 17   Q.  Other than saying hello, you didn't have any other

     10:14AM 18   discussion at that time with him, did you?

     10:14AM 19   A.  At that time, no, sir.

     10:14AM 20   Q.  You later had a phone call with him and you've never ended

     10:14AM 21   up doing any kind of work for Mr. Laurel or Medela, have you?

     10:14AM 22   A.  Never.

     10:14AM 23            MR. SADLER:  That's all.

     10:14AM 24            THE COURT:  Thank you very much.

     10:14AM 25                       REDIRECT EXAMINATION
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     10:14AM  1   BY MR. McCLANAHAN:

     10:14AM  2   Q.  Mr. Macon asked you about your formal education.  Have you

     10:14AM  3   had a lot of personal hands-on experience in the wound care

     10:15AM  4   business?

     10:15AM  5   A.  You have to have five years of hands on wound experience

     10:15AM  6   before you can even sit for the CWS board test.

     10:15AM  7   Q.  So, you had after your formal education Mr. Macon asked

     10:15AM  8   you about when you took whatever courses you took --

     10:15AM  9   A.  Right.

     10:15AM 10   Q.  -- and you became a physical therapist, then you had five

     10:15AM 11   years of hands on day-to-day experience before you were even

     10:15AM 12   allowed to sit for the board certification test?

     10:15AM 13   A.  Correct.

     10:15AM 14   Q.  You sat for that.  You did get board certified?

     10:15AM 15   A.  Yes.

     10:15AM 16   Q.  How then many more years have you had hands on day-to-day

     10:15AM 17   work since then?

     10:15AM 18   A.  Four plus.

     10:15AM 19   Q.  So, you've been doing -- you've had day-to-day hands on

     10:15AM 20   experience in this wound care field that we're talking about

     10:15AM 21   for going on ten years now.

     10:15AM 22   A.  Going on, yes.

     10:15AM 23   Q.  He asked you about whether you ever consulted with a

     10:15AM 24   medical professional and you talked about Tim.  Now, we all

     10:15AM 25   understand Tim is not a doctor or a nurse.  Right?
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     10:15AM  1   A.  Right.

     10:15AM  2   Q.  But the jury has heard from Shelley Taylor and Shelley

     10:15AM  3   Taylor was, of course, with BlueSky before you got involved

     10:15AM  4   with BlueSky or she was doing things for BlueSky, wasn't she?

     10:16AM  5   A.  Right.

     10:16AM  6   Q.  And have you consulted with Shelley Taylor a bunch about

     10:16AM  7   how all this stuff works?

     10:16AM  8   A.  More than she wants.

     10:16AM  9   Q.  Finally, the cost comparisons that you made,

     10:16AM 10   cost-effective between the VAC and the Versatile 1, was that

     10:16AM 11   based upon your own personal work?

     10:16AM 12   A.  Yes.  From my own personal facilities invoices.

     10:16AM 13   Q.  You looked at the invoices that -- that your employer had

     10:16AM 14   for the VAC, compared them with the invoices your employer had

     10:16AM 15   for the Versatile 1?

     10:16AM 16   A.  Yes.

     10:16AM 17   Q.  And you concluded, hey, the Versatile 1 is more

     10:16AM 18   cost-effective?

     10:16AM 19   A.  Right.

     10:16AM 20   Q.  It costs less?

     10:16AM 21   A.  Yes.

     10:16AM 22            MR. McCLANAHAN:  Thank you.  No further questions.

     10:16AM 23            THE COURT:  Anything further?

     10:16AM 24            MR. MACON:  Nothing further, Your Honor.

     10:16AM 25            THE COURT:  Ms. Campbell, thank you.  I hope you have
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     10:16AM  1   a safe trip home to Tennessee.

     10:16AM  2            THE WITNESS:  Yes, sir.  Thanks.

     10:16AM  3            THE COURT:  Thank you, ma'am.  Is it permissible for

     10:16AM  4   Ms. Campbell to remain in the courtroom?  Does anybody have

     10:16AM  5   any objections?

     10:16AM  6            MR. MACON:  I have no problem with it.

     10:16AM  7            THE COURT:  Ms. Campbell, you may just find a place

     10:16AM  8   in the courtroom to be seated.

     10:16AM  9            THE WITNESS:  Yes, sir.

     10:16AM 10            MR. McCLANAHAN:  Your Honor, subject to the same

     10:17AM 11   clean-up issues that the other sides have said they're going

     10:17AM 12   to get done, too, we would rest.

     10:17AM 13            THE COURT:  Okay.

     10:17AM 14            MR. MACON:  Your Honor, we have -- there's one other

     10:17AM 15   issue about an instruction you were going to give.  Can we

     10:17AM 16   approach --

     10:17AM 17            THE COURT:  That's true.  And I do remember that.

     10:17AM 18   Ladies and gentlemen, you remember hearing Ms. McGregor,

     10:17AM 19   Ms. Girolami --

     10:17AM 20            MR. MACON:  Ms. Girolami.

     10:17AM 21            THE COURT:  -- Ms. Girolami and Ms. Taylor testify

     10:17AM 22   yesterday.  You are instructed they were not testifying about

     10:17AM 23   prior art in their testimony.

     10:17AM 24            Is there anything else?

     10:17AM 25            MR. MACON:  That does it, Your Honor.
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     10:17AM  1            THE COURT:  So, the plaintiffs close.

     10:17AM  2            MR. MACON:  The plaintiffs close.  Subject to what we

     10:17AM  3   talked about.

     10:17AM  4            THE COURT:  Yes.  Subject to other matters.  Subject

     10:17AM  5   to any motions or anything --

     10:17AM  6            MR. SADLER:  Likewise Medela closes.

     10:17AM  7            MR. McCLANAHAN:  Likewise BlueSky and Richard Weston.

     10:17AM  8            THE COURT:  Those are the magic words, ladies and

     10:17AM  9   gentlemen.  Let me ask that you -- Let's take a break.  Let me

     10:17AM 10   talk to the lawyers just to make sure I don't have any further

     10:17AM 11   need for the -- for the jury, and then -- and then we will --

     10:18AM 12   we will excuse you.  There is one matter I have to take up

     10:18AM 13   with the lawyers and so let me take that up with you and then

     10:18AM 14   I'll be back to talk to you in just a few minutes.  So, let's

     10:18AM 15   all stand for the jury.  If the you will give us about twenty

     10:18AM 16   minutes.  Mr. Ramirez, will you lead the jury out.

     10:18AM 17       (Jury out.)

     10:18AM 18            THE COURT:  Okay.  Please be seated.  Now, we've --

     10:18AM 19   I've talked to the parties.  We have twelve jurors.  I've told

     10:18AM 20   Mr. Macon that I wanted to do -- have 8 or 9 jurors to end up

     10:18AM 21   here for deliberations.  We can do it two ways.  One is I can

     10:19AM 22   just strike the last jurors who were chosen, which are

     10:19AM 23   normally considered the alternates or I can let each one of

     10:19AM 24   you strike one and as I understand both sides have agreed that

     10:19AM 25   you would strike one of the jurors.
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     10:19AM  1            MR. SADLER:  That is correct.

     10:19AM  2            MR. MACON:  That is correct, Your Honor.

     10:19AM  3            THE COURT:  Each side.  Okay.  And so are you ready

     10:19AM  4   to proceed with that or do you need a few minutes to talk

     10:19AM  5   about that?

     10:19AM  6            MR. MACON:  I -- We're ready to proceed.  When you

     10:19AM  7   said both sides.  You say the plaintiffs strike one, the

     10:19AM  8   defendants total, jointly.

     10:19AM  9            THE COURT:  That's right.  Each one strikes one.

     10:19AM 10            MR. SADLER:  That's correct.

     10:19AM 11            MR. MACON:  We're ready to proceed, Your Honor.

     10:19AM 12            THE COURT:  And we will end up then with 10 and you

     10:19AM 13   know I had a view about the Court being involved in a strike,

     10:19AM 14   but I think the parties have cautioned me about that and I

     10:19AM 15   always listen to the cautions of thoughtful parties.  So, we

     10:20AM 16   will -- we will -- and what I'm going to tell the jury is, you

     10:20AM 17   know, I always like to be straight up with juries, but I'm

     10:20AM 18   just going to tell the juries that we've eliminated these

     10:20AM 19   people on the basis of drawing straws or something.  I don't

     10:20AM 20   want to hurt anybody's feelings.  And so, with that in mind,

     10:20AM 21   who would the plaintiffs strike?

     10:20AM 22            MR. MACON:  Your Honor, just -- in the interest of

     10:20AM 23   not -- not irritating anyone until after this is over, may I

     10:20AM 24   suggest that we do this in conference because, as we know,

     10:20AM 25   there are a lot of people in this room who could -- there
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     10:20AM  1   could be some media people in this room.

     10:20AM  2            MR. SADLER:  I would join that.

     10:20AM  3            MR. McCLANAHAN:  Great idea.

     10:20AM  4            THE COURT:  Mr. Macon, one more time.

     10:20AM  5            MR. MACON:  First time.  First time.

     10:20AM  6            THE COURT:  Okay.  Let's approach, if we could.

     10:21AM  7       (Off-the-record discussion.)

     10:25AM  8            THE COURT:  Ladies and gentlemen, thank you so much

     10:25AM  9   for your kind attention.  We're going to take a -- really,

     10:26AM 10   we're going to be in recess until 1:30.  At 1:30, I'm going to

     10:26AM 11   work with the lawyers on the instructions and the verdict

     10:26AM 12   form.  Anybody that wants to come and listen to that exciting

     10:26AM 13   exchange is welcome to do so.  And then we plan that I will

     10:26AM 14   give the jury their instructions in the morning at 9:00

     10:26AM 15   o'clock.  That may take all morning.  There's no way then that

     10:26AM 16   we could really begin the arguments because of -- the lawyers

     10:26AM 17   need more than an afternoon to make the argument, so we're

     10:26AM 18   going to come back on Monday and we're going to make the

     10:26AM 19   arguments on Monday and the jury will then begin deliberating

     10:26AM 20   Monday afternoon and go from there.  Mr. Macon.

     10:26AM 21            MR. MACON:  Your Honor, have you decided on the time?

     10:26AM 22   We know the amounts of time.  Have you talked -- what time

     10:26AM 23   we're going to start on Monday and whether we'll go through

     10:26AM 24   lunch or how we're going to do that?

     10:26AM 25            THE COURT:  You know, I would like to talk to the
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     10:26AM  1   lawyers about that this afternoon.

     10:26AM  2            MR. MACON:  That will be fine.

     10:27AM  3            THE COURT:  We had also talked because there had been

     10:27AM  4   interest in this trial and we've received inquiries about the

     10:27AM  5   final arguments and people want to come and listen to the

     10:27AM  6   final arguments.  We have talked about whether we -- we don't

     10:27AM  7   have a perfect setup in Judge Garcia's courtroom, but we do

     10:27AM  8   have much greater audience seating in that room.  I don't know

     10:27AM  9   if you all have decided that's --

     10:27AM 10            MR. SADLER:  We're going to do --

     10:27AM 11            MR. MACON:  We're going to do that.

     10:27AM 12            MR. SADLER:  Right.

     10:27AM 13            MR. MACON:  We've reached agreement.  Dividing

     10:27AM 14   expenses.

     10:27AM 15            THE COURT:  So, you're going to argue then in Judge

     10:27AM 16   Garcia's courtroom?

     10:27AM 17            MR. MACON:  Are you going to be there?

     10:27AM 18            THE COURT:  I am going to be there.  I would not miss

     10:27AM 19   it.  I would not miss it.  I mean, the best lawyers I've seen

     10:27AM 20   almost ever.  I would not your arguments for all the tea in

     10:27AM 21   China.  So, I will -- I will tell the jurors who is dismissed

     10:27AM 22   and then I'll excuse them until in the morning at 9:00

     10:28AM 23   o'clock.  I'm see you all back here in fifteen minutes.

     10:28AM 24            MR. MACON:  Thank you, Your Honor.

     10:28AM 25            THE COURT:  Thank you so much.
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     10:28AM  1       (Recess.)

              2       (By agreement of all parties and approval by the Court,

              3   Juror Eliseo Gomez and Juror Kimberly Day were struck from the

     10:50AM  4   jury.)

     10:50AM  5       (Recess.)

     01:17PM  6       (2:30 p.m.)

     02:35PM  7            THE COURT:  I appreciate everyone's very hard work on

     02:35PM  8   the instructions and we'll talk about those in a minute.  I

     02:35PM  9   think there were some housekeeping matters we wanted to attend

     02:35PM 10   to --

     02:35PM 11            MR. SADLER:  Yes.

     02:35PM 12            THE COURT:  -- before we started.  So, why don't we

     02:35PM 13   talk about those.

     02:35PM 14            MR. SADLER:  Go ahead, Mr. McClanahan.

     02:35PM 15            MR. McCLANAHAN:  For the record, Your Honor,

     02:35PM 16   defendant 329 was the Dermavex physical exhibit that I used

     02:35PM 17   today with Penny Campbell.  It didn't have an exhibit sticker

     02:36PM 18   on the one that I used so the record wasn't clear.  I think

     02:36PM 19   without objection the plaintiffs have agreed it can be

     02:36PM 20   Defendant's Exhibit 329.

     02:36PM 21            MR. MACON:  No objection.

     02:36PM 22            THE COURT:  Okay.  Defendant 329 it will be.  Now, we

     02:36PM 23   don't have Mr. Frye here, but -- In fact, Daniel, why don't

     02:36PM 24   you just call --

     02:36PM 25            COURT SECURITY OFFICER:  Do you want me to get him?
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     02:36PM  1            THE COURT:  He doesn't have to be here for

     02:36PM  2   everything, so -- we're going to make sure we get together

     02:36PM  3   with Mr. Frye to make sure we get all the exhibits straight.

     02:36PM  4   So, go ahead.

     02:36PM  5            MR. McCLANAHAN:  Defendant 172 is the Davydov article

     02:36PM  6   that was used with Dr. Hopf and Dr. Orgill and I understand

     02:36PM  7   that plaintiff agrees with that as well, defendant 172.

     02:36PM  8            MR. MACON:  Is that okay?

     02:36PM  9            MS. COWART:  Yes.

     02:36PM 10            THE COURT:  Okay.  Defendant's Exhibit 172 will be

     02:36PM 11   admitted.

     02:36PM 12            MR. McCLANAHAN:  And finally, Your Honor, I recall

     02:36PM 13   the Court back to Plaintiff's Exhibit 685 which was the lost

     02:36PM 14   profit summary of Mr. Malackowski that the Court admitted as a

     02:36PM 15   summary over our objection.

     02:36PM 16            THE COURT:  Yes.

     02:36PM 17            MR. McCLANAHAN:  And I would like to mark as

     02:37PM 18   defendant 429 the summary of Dr. Hopf's testimony on the '643

     02:37PM 19   Patent anticipation and obviousness and exhibit -- Defendant's

     02:37PM 20   Exhibit 430 as Dr. Hopf's summary on the '081 patent for

     02:37PM 21   anticipation --

     02:37PM 22            THE COURT:  First, the only way I would do that, if I

     02:37PM 23   did it, would be to allow Dr. Orgill's screens to go in as

     02:37PM 24   well.

     02:37PM 25            MR. MACON:  That's okay.
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     02:37PM  1            MR. PARTRIDGE:  No, it's not acceptable to us, Your

     02:37PM  2   Honor.

     02:37PM  3            THE COURT:  Okay.  Then this won't go in, either.

     02:37PM  4            MR. McCLANAHAN:  Can we ask that 685 not --

     02:37PM  5            THE COURT:  No.  685 will go in.  I consider that

     02:37PM  6   different, but I'll allow both slides on the patents to go in

     02:37PM  7   or neither one.

     02:37PM  8            MR. McCLANAHAN:  Then it's neither if Medela doesn't

     02:37PM  9   want it.

     02:37PM 10            THE COURT:  Okay.  That's fine.  Okay.

     02:37PM 11            MR. SADLER:  Judge, the -- the next issue is I think

     02:37PM 12   procedural I need to because now that the evidence has closed,

     02:38PM 13   I need to renew our motions for judgment as a matter of law

     02:38PM 14   that we discussed the other night which I think was last

     02:38PM 15   night.

     02:38PM 16            THE COURT:  I think that's right.

     02:38PM 17            MR. SADLER:  And re urge those at this time.  I do

     02:38PM 18   want to draw your attention and I wouldn't expect your ruling

     02:38PM 19   to be any different, but I do want to draw your attention that

     02:38PM 20   we did not have a specific ruling on our motion for judgment

     02:38PM 21   as a matter of law on the willfulness issue.

     02:38PM 22            THE COURT:  Yes.  I'm going to allow willfulness to

     02:38PM 23   go to the jury.

     02:38PM 24            MR. SADLER:  You will allow that to go to the jury?

     02:38PM 25            THE COURT:  I will allow that to go to the jury.
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     02:38PM  1            MR. SADLER:  All of our motions are overruled with

     02:38PM  2   the exception of the punitive damage which you did grant.

     02:38PM  3            THE COURT:  Right.

     02:38PM  4            MR. SADLER:  Okay.  The other issue --

     02:38PM  5            THE COURT:  And you've renewed those motions at the

     02:38PM  6   close of the trial and my rulings are the same.  I overrule

     02:38PM  7   them all except for punitives and, of course, I'll allow you

     02:38PM  8   to do the same, Mr. Espey.

     02:38PM  9            MR. ESPEY:  Thank you, Your Honor.

     02:38PM 10            MR. SADLER:  The other housekeeping matter is we did

     02:38PM 11   have this proposed instruction which I handed up this morning

     02:39PM 12   basically telling the jury that there isn't any issue in the

     02:39PM 13   case about attempting to give secret or non-public information

     02:39PM 14   and I have an extra copy I can --

     02:39PM 15            THE COURT:  I would appreciate it.  I, actually, have

     02:39PM 16   got so much paper up here now.  You've had a chance to let

     02:39PM 17   your colleagues on the other side see --

     02:39PM 18            MR. SADLER:  I gave it to Mr. Macon this morning.  I

     02:39PM 19   think it ought be given.  There was some time and effort spent

     02:39PM 20   on that issue with Mr. Quackenbush.  There was a document

     02:39PM 21   flashed up many times, so I don't think it's something that we

     02:39PM 22   could just ignore.  I tried to craft an instruction that just

     02:39PM 23   basically says you might have heard something about this,

     02:39PM 24   forget about it, you're not going to be asked any questions

     02:39PM 25   about it and I think it would just be appropriate to give that
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     02:39PM  1   instruction so nobody worries about them thinking about it and

     02:39PM  2   they may have taken notes at some point during the trial about

     02:39PM  3   it.

     02:39PM  4            THE COURT:  Okay.  Yes, Ms. Cowart.

     02:39PM  5            MS. COWART:  Your Honor, it is true that the jury is

     02:40PM  6   not going to be asked a specific question in the jury charge

     02:40PM  7   or in the interrogatories about this particular issue.

     02:40PM  8   However, it goes to our conspiracy claim.  I respect the

     02:40PM  9   Court's opinion of that claim.  I know what it is.  I know

     02:40PM 10   what the defense's opinion is of it as well.  However, the

     02:40PM 11   jury is entitled to consider all evidence that has been

     02:40PM 12   presented in this case on the claim of conspiracy to include

     02:40PM 13   the information that is contained in the memo that was flashed

     02:40PM 14   up on the screen from Mr. Weston to Mr. Tanner and I think

     02:40PM 15   that if you give that instruction, the jury is going to be

     02:40PM 16   extremely confused about what evidence they can consider and

     02:40PM 17   they're allowed to draw inferences from all of the

     02:40PM 18   circumstantial evidence that has been presented in this case

     02:40PM 19   on the issue of conspiracy.  They will receive an instruction

     02:41PM 20   from this Court, either the one that is being presented by

     02:41PM 21   counsel for the defendants or the one that we are proposing on

     02:41PM 22   the law concerning conspiracy and they can take that

     02:41PM 23   instruction and they can apply it to this evidence as well as

     02:41PM 24   all of the evidence that has been presented in this case on

     02:41PM 25   that claim and so I would ask that you not give a specific
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     02:41PM  1   instruction that is going to give the jury an impression that

     02:41PM  2   you give certain weight to certain evidence in this case on

     02:41PM  3   that particular --

     02:41PM  4            THE COURT:  Can I ask you --

     02:41PM  5            MS. COWART:  I'm sorry, Your Honor.  Just one more

     02:41PM  6   thing.

     02:41PM  7            THE COURT:  Oh, yes, ma'am.

     02:41PM  8            MS. COWART:  We did agree that if the defendants

     02:41PM  9   wanted to play the Tumey excerpt from his deposition

     02:41PM 10   concerning the McHenry meeting that they could have and

     02:41PM 11   counsel for Medela chose not to do that and so, you know, he

     02:41PM 12   believed that would have been one cure and he elected not to

     02:41PM 13   do it and so we're asking you not to give the specific

     02:41PM 14   instruction.  Thank you.

     02:42PM 15            THE COURT:  Okay.  Don't leave me here, Ms. Cowart.

     02:42PM 16   What would the cause of action be -- just remind me of this.

     02:42PM 17   What would the cause of action be to obtain secret or

     02:42PM 18   non-public information from KCI?  What kind of cause of

     02:42PM 19   action --

     02:42PM 20            MR. SADLER:  It would have to be a misappropriation

     02:42PM 21   or theft of trade secrets which we have said repeatedly was

     02:42PM 22   never in the case.

     02:42PM 23            THE COURT:  Misappropriation of secret or non-public

     02:42PM 24   information?

     02:42PM 25            MR. SADLER:  Correct.
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     02:42PM  1            THE COURT:  Or theft.

     02:42PM  2            MR. SADLER:  Right.

     02:42PM  3            THE COURT:  I will tell you, I'm concerned about your

     02:43PM  4   objection here but I'm also concerned that we don't have some

     02:43PM  5   confusion about this.  I think what I'm -- Let me just tell

     02:43PM  6   you my view:  I would say something to this effect, during the

     02:43PM  7   presentation of this case you may have heard some questions by

     02:43PM  8   the lawyers or evidence concerning whether Medela intended

     02:43PM  9   through its meetings with KCI to obtain secret or non-public

     02:43PM 10   information of KCI.  I have determined that there are no

     02:43PM 11   issues in this case regarding misappropriation of secrets or

     02:43PM 12   non-public information or theft of trade secrets and so that

     02:43PM 13   is not a part of this case.  Whether -- then say whether this

     02:43PM 14   testimony might apply to any other part of the case is within

     02:44PM 15   your judgment or something.  You know, I've struggled a lot

     02:44PM 16   with the conspiracy theories here but I don't want to, you

     02:44PM 17   know, be unfair to you in your arguments.

     02:44PM 18            Are you planning to argue that this is a part of the

     02:44PM 19   conspiracy or do you know yet what you're planning to argue?

     02:44PM 20            MS. COWART:  I don't know yet, Your Honor, what --

     02:44PM 21   what the argument will be at closing, but I suspect that will

     02:44PM 22   be included the argument and if you are going to give the

     02:44PM 23   instruction that you just suggested, if I could ask you to

     02:44PM 24   move the part up front that says that you may consider this

     02:44PM 25   for the claims that are in this case but there is no claim in
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     02:44PM  1   this case for misappropriation of trade secrets or theft, at

     02:44PM  2   least then they know up front they can consider it, they are

     02:45PM  3   just not going to be asked about any specific claims

     02:45PM  4   concerning theft or misappropriation.

     02:45PM  5            THE COURT:  Okay.

     02:45PM  6            MR. SADLER:  I have a deep concern about that, Your

     02:45PM  7   Honor.

     02:45PM  8            THE COURT:  Okay.

     02:45PM  9            MR. SADLER:  Because --

     02:45PM 10            THE COURT:  Explain your concern.

     02:45PM 11            MR. SADLER:  The concern was there was never any

     02:45PM 12   evidence that anyone from Medela I think using your words

     02:45PM 13   tried to tease out from Mr. Ware any kind of non-public

     02:45PM 14   information.  In fact, the testimony of Mr. Ware who was the

     02:45PM 15   only KCI person offered about what happened at these meetings

     02:45PM 16   was, well, we met and we exchanged information.  They didn't

     02:45PM 17   offer any evidence that anyone from Medela tried to get by any

     02:45PM 18   means any secret or non-public information.  So, it seems to

     02:45PM 19   me this is completely improper to leave them free to argue

     02:45PM 20   that we tried to do this.  They never offered any evidence

     02:45PM 21   that there was any attempt to do this.  That's one issue.

     02:46PM 22            The second is, what in the world does this have to do

     02:46PM 23   with conspiracy?  A conspiracy to do what?  This has nothing

     02:46PM 24   to do with false advertising.  This has nothing to do with any

     02:46PM 25   of those other things.  So, this is -- this is just something
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     02:46PM  1   that sits out there by itself.  There's no evidence of it.

     02:46PM  2   There was a bunch of questions asked about it.  No evidence

     02:46PM  3   that it happened.  And yet now they're going to be free to

     02:46PM  4   argue about it and that's why I brought it up again and again.

     02:46PM  5   This has never been a claim in the case and ordinarily you're

     02:46PM  6   not allowed to argue to the jury, well, they committed this

     02:46PM  7   piece of misconduct when, one, there's no evidence of it, and,

     02:46PM  8   two, it's not a claim in the case.

     02:46PM  9            THE COURT:  Well, I do think, except for the memo

     02:46PM 10   where they say, you know, part of the discussions will be to

     02:46PM 11   look at trade secrets or patents --

     02:46PM 12            MR. SADLER:  This is unpunished patents --

     02:46PM 13            THE COURT:  Right.

     02:46PM 14            MR. SADLER:  -- or unfiled patents, something like

     02:46PM 15   that.

     02:46PM 16            THE COURT:  Except for that testimony, I don't recall

     02:46PM 17   any testimony anything actually happened in the meeting.

     02:47PM 18   That's -- I guess, that's been my main concern about this.

     02:47PM 19   Even if people say we need to get this information, if there

     02:47PM 20   was never then some final effort to get it, what does it mean?

     02:47PM 21   Just help me with that, Ms. Cowart.

     02:47PM 22            MS. COWART:  Well, Your Honor, I can't -- since I

     02:47PM 23   wasn't here every day I don't know what evidence came in about

     02:47PM 24   whether or not it was actually done and whether or not there

     02:47PM 25   was any teasing of the information out of Mr. Ware, that's for
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     02:47PM  1   those 10 people over there to decide and that goes to the

     02:47PM  2   weight that they give this particular piece of evidence.  They

     02:47PM  3   may give no weight to it at all.  They may agree with

     02:47PM  4   Mr. Sadler that nothing happened, that it was just their plan

     02:47PM  5   to begin with but they never executed it.  But that's for them

     02:47PM  6   to decide based upon the evidence that they heard.

     02:47PM  7            THE COURT:  Now, to Mr. Sadler's point, that

     02:48PM  8   certainly doesn't have anything to do with any conspiracy

     02:48PM  9   claim other than just the general conspiracy claim, does it?

     02:48PM 10            MS. COWART:  That's correct, Your Honor.

     02:48PM 11            THE COURT:  So, it would not relate to conspiracy to

     02:48PM 12   commit false advertising or anything like that?

     02:48PM 13            MS. COWART:  Correct, Your Honor.

     02:48PM 14            MR. SADLER:  Let me just direct so that we're very

     02:48PM 15   clear.  On page 1816 of the trial transcript from June 19th,

     02:48PM 16   2006, Mr. Ware testified and on page 1817:  "We talked a

     02:48PM 17   little bit about their business and a little bit about our

     02:48PM 18   business."  That's it.  It was up to them to elicit testimony

     02:48PM 19   from Mr. Ware that, boy, they asked me a bunch of questions

     02:48PM 20   about our secrets and I had to tell them, you know, please

     02:48PM 21   stop asking me.  It just never came up.  There's no evidence

     02:48PM 22   that anything happened other than what I just read you.  So, I

     02:48PM 23   do think it's improper to inject this in argument into the

     02:49PM 24   case.

     02:49PM 25            THE COURT:  Okay.  Well, let me -- I'll -- Let me
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     02:49PM  1   sleep on it, so to speak.

     02:49PM  2            MR. SADLER:  Yes, sir.

     02:49PM  3            THE COURT:  Let me think about it and we'll talk

     02:49PM  4   about it at the end of this case.  Okay?

     02:49PM  5            MR. SADLER:  Thank you.

     02:49PM  6            THE COURT:  The end of this day.  Thank you both for

     02:49PM  7   your good arguments.

     02:49PM  8            MR. SADLER:  Any -- I don't think there are any other

     02:49PM  9   administrative matters --

     02:49PM 10            MS. COWART:  Yes.

     02:49PM 11            MR. SADLER:  I'm just speaking from our side, unless

     02:49PM 12   I forget something.

     02:49PM 13            MR. PARTRIDGE:  We did file a response to their

     02:49PM 14   motion for judgment as a matter of law on enablement -- we

     02:49PM 15   filed it about the lunch hour.  I don't know, Your Honor,

     02:49PM 16   whether you got copies and maybe I --

     02:49PM 17            THE COURT:  I think we did get some copies that came

     02:49PM 18   in right after the lunch hour.  So, I'm sure we're okay.

     02:49PM 19            MR. PARTRIDGE:  Okay.  Good.

     02:49PM 20            THE COURT:  Okay.  Yes, ma'am.

     02:49PM 21            MS. COWART:  Your Honor, we have -- we've been

     02:49PM 22   circulating several agreed orders concerning the admitted

     02:49PM 23   trial exhibits.  I know that we have --

     02:49PM 24            THE COURT:  Excuse me.  Has anybody e-mailed Kevin --

     02:50PM 25            THE CLERK:  I'm over here.
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     02:50PM  1            THE COURT:  Okay.  Good.  Let's get Kevin in on this.

     02:50PM  2   Go ahead now.

     02:50PM  3            MS. COWART:  We have reached an agreement on the

     02:50PM  4   order for the June 29th through June 30th exhibits.

     02:50PM  5            THE COURT:  Okay.

     02:50PM  6            MS. COWART:  And I have not heard from any of the

     02:50PM  7   defendants on the two orders, the one for July the 5th through

     02:50PM  8   the 7th and then the one for this week, the 10th through the

     02:50PM  9   13th.  But those have been sent to them.  They are -- they

     02:50PM 10   include the exhibits for today.

     02:50PM 11            THE COURT:  Okay.

     02:50PM 12            MR. ESPEY:  With the two additions that

     02:50PM 13   Mr. McClanahan spoke about earlier.

     02:50PM 14            MS. COWART:  Okay.

     02:50PM 15            MR. PARTRIDGE:  And we're still looking at it.  We

     02:50PM 16   will have an answer later this afternoon.  I did send you an

     02:50PM 17   e-mail, Ms. Cowart, earlier today, probably over the lunch

     02:50PM 18   hour.  One of the things that we think and I don't know what

     02:50PM 19   the appropriate way is to do this, but Your Honor took

     02:50PM 20   judicial notice of the Chronic Wound Care Book being prior art

     02:50PM 21   as a consequence of the copyright registration, you took

     02:51PM 22   judicial notice of the copyright registration and we think

     02:51PM 23   that should go to the jury and probably the simplest way to do

     02:51PM 24   that would be put it on the exhibit list as judicial notice

     02:51PM 25   with respect to that copyright --
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     02:51PM  1            THE COURT:  You mean just the date?  Just the one

     02:51PM  2   page?

     02:51PM  3            MR. PARTRIDGE:  Either -- We need to find some way to

     02:51PM  4   get what's in that judicial notice to the jury because the

     02:51PM  5   notice says the jury will be instructed that the Chronic Wound

     02:51PM  6   Care Book has a publication date of September -- I think it's

     02:51PM  7   September 1st, 1990.  That's the information I want to get to

     02:51PM  8   the jury with respect to that publication, whether we give

     02:51PM  9   them the judicial notice which would be one way to do it or

     02:51PM 10   some other way.

     02:51PM 11            THE COURT:  Don't we have some stipulations here

     02:51PM 12   about prior art?

     02:51PM 13            MR. MACON:  We have some stipulation -- Your Honor,

     02:51PM 14   we're not disagreeing about the date.  We're not disagreeing

     02:51PM 15   about the date.  But I think we're going to give them too much

     02:51PM 16   emphasis about that one chapter if we give them a big judicial

     02:52PM 17   notice or something like that.

     02:52PM 18            THE COURT:  I think you're fine on this just so long

     02:52PM 19   as no one gets up and argues, well, wait a minute.  Where is

     02:52PM 20   the date on this?

     02:52PM 21            MR. MACON:  It's in your stipulation.

     02:52PM 22            THE COURT:  I'm sorry?

     02:52PM 23            MR. MACON:  It's in your stipulation.

     02:52PM 24            MR. PARTRIDGE:  Well, here's the point, Your Honor.

     02:52PM 25   An issue which we brought out during the testimony and which
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     02:52PM  1   we will argue to this jury is that the record before the

     02:52PM  2   Patent & Trademark Office, which included the Chronic Wound

     02:52PM  3   Care Book only included the fact that it had a copyright date

     02:52PM  4   of 1990, and as you will recall, the critical date here is

     02:52PM  5   November 13th or 14th, 1990, so that that copyright notice did

     02:52PM  6   not alert the patent examiner to the fact that this actually

     02:52PM  7   qualified as a statutory bar reference, that is one more than

     02:52PM  8   a year before the critical date so that the examiner did not

     02:52PM  9   have available to him the actual publication date of the

     02:52PM 10   article in September of 1990 and that's something we want to

     02:53PM 11   present to the jury for them to consider, you know, as a fact

     02:53PM 12   with respect to the prosecution of these applications and so I

     02:53PM 13   need, in light of the judicial notice, some mechanism to

     02:53PM 14   present to the jury the fact that there is a copyright

     02:53PM 15   registration as of September 1st, 1990, for that particular

     02:53PM 16   publication.

     02:53PM 17            MR. MACON:  Two issues.  One, it's in the

     02:53PM 18   stipulation.  It's in the stipulation that that is prior art.

     02:53PM 19   We're not saying it's not prior art.

     02:53PM 20            Number two, we presented evidence that the examiner

     02:53PM 21   considered it.  You know, the jury -- the jury can do

     02:53PM 22   whatever.  We are not disputing the date it comes in.  But I

     02:53PM 23   don't want this one piece of prior art to have judicial notice

     02:53PM 24   on it.  We have a stipulation that covers it.

     02:53PM 25            THE COURT:  I think you do.
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     02:53PM  1            MR. MACON:  Yeah.

     02:53PM  2            THE COURT:  I think you may be too far in the weeds

     02:53PM  3   on that, actually, so there's no reason you can't -- you can

     02:53PM  4   argue its prior art, you know, you can say that even though it

     02:54PM  5   is prior art there's no evidence it was considered by the

     02:54PM  6   examiner or there was evidence.  I mean, you can argue all

     02:54PM  7   those things.

     02:54PM  8            MR. MACON:  And I promise you, Your Honor, I'm not

     02:54PM  9   going to argue it's not prior art.

     02:54PM 10            THE COURT:  Right.  I think you're okay on that.

     02:54PM 11            MR. PARTRIDGE:  Okay.  As long -- and I guess we --

     02:54PM 12   we had teams working on these instructions, Your Honor, and if

     02:54PM 13   that is actually in the instruction that the date of September

     02:54PM 14   1st, 1990, is in the instruction, then I can -- I can live

     02:54PM 15   with that, Your Honor.  That's what I didn't -- didn't know.

     02:54PM 16            MR. MACON:  There's a stipulation -- there's a

     02:54PM 17   stipulation that has what's listed as prior art and that's

     02:54PM 18   included.

     02:54PM 19            MR. PARTRIDGE:  And the date is included?  The date

     02:54PM 20   is not included.  That's the point, Your Honor.  The date

     02:54PM 21   needs to be included.

     02:54PM 22            MR. MACON:  I mean --

     02:54PM 23            MR. PARTRIDGE:  Are you agreeable to putting the

     02:54PM 24   date?

     02:54PM 25            MR. MACON:  I don't have a problem -- we will give
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     02:54PM  1   everybody a date, we can give everything a date.

     02:54PM  2            MR. PARTRIDGE:  No.

     02:54PM  3            THE COURT:  Tell me the publication, on the most

     02:54PM  4   recent party's proposed jury instruction.

     02:55PM  5            MR. POWERS:  Your Honor it's page 30.  It actually

     02:55PM  6   has 1990.  It just doesn't have September.

     02:55PM  7            MR. MACON:  I'll agree that we can insert September

     02:55PM  8   here.  Deal?

     02:55PM  9            MR. POWERS:  Okay.

     02:55PM 10            THE COURT:  How does that work?

     02:55PM 11            MR. PARTRIDGE:  Yes.

     02:55PM 12            MR. MACON:  Done.

     02:55PM 13            THE COURT:  Okay.

     02:55PM 14            MR. PARTRIDGE:  It is --

     02:55PM 15            THE COURT:  Kerry, if you and David will note, on

     02:55PM 16   page 30, under agreed prior art where it talks about the

     02:55PM 17   Chronic Wound Care Book, instead of putting just 1990, we will

     02:55PM 18   put September 1990.

     02:55PM 19            MR. PARTRIDGE:  September 1st.  That's what the

     02:55PM 20   judicial notice --

     02:55PM 21            THE COURT:  Okay.  September 1, 1990.

     02:55PM 22            MR. MACON:  That's fine.

     02:55PM 23            THE CLERK:  Mine says 1990.

     02:55PM 24            THE COURT:  The newest one?

     02:55PM 25            LAW CLERK:  Yes.
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     02:55PM  1            THE COURT:  Well, Kerry doesn't have -- what's the

     02:55PM  2   top of your page 30?

     02:55PM  3            LAW CLERK:  I probably changed the page number.

     02:56PM  4   Agreed prior art is what it's under?

     02:56PM  5            THE COURT:  Right.  It's 10.2.1.

     02:56PM  6            LAW CLERK:  Okay.  It's just on a different page.

     02:56PM  7            THE COURT:  It's the first agreed prior art.  The

     02:56PM  8   Chronic Wound Care Book chapter.

     02:56PM  9            LAW CLERK:  So, instead of 1990, we're saying

     02:56PM 10   September 1st, 1990?

     02:56PM 11            THE COURT:  Right.  Okay.

     02:56PM 12            MR. SADLER:  If I may, I neglected a moment ago when

     02:56PM 13   we were talking about the renewed motion for judgment as a

     02:56PM 14   matter of law --

     02:56PM 15            THE COURT:  Sure.

     02:56PM 16            MR. SADLER:  Did you want us to submit proposed

     02:56PM 17   orders either on the punitives that you granted other related

     02:56PM 18   issues that you granted, did you want us to submit form orders

     02:56PM 19   for those?

     02:56PM 20            THE COURT:  I would want you to do -- in fact, it

     02:56PM 21   would probably be good to do so, just very brief form orders.

     02:56PM 22            MR. SADLER:  We will do that addressing the ones that

     02:56PM 23   were granted and the ones that were denied and we'll do it

     02:56PM 24   that way.

     02:56PM 25            THE COURT:  Right.  And just coordinate with the
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     02:56PM  1   other side.

     02:56PM  2            MR. SADLER:  That will be fine.

     02:56PM  3            THE COURT:  And, Mr. Espey, on behalf of BlueSky, you

     02:56PM  4   wish to renew all of your Rule 50 motions?

     02:57PM  5            MR. ESPEY:  Yes, Your Honor.

     02:57PM  6            THE COURT:  In every regard.  Correct?

     02:57PM  7            MR. ESPEY:  Correct.

     02:57PM  8            THE COURT:  And my rulings are the same then as they

     02:57PM  9   are now and I'm -- in particular, there will be no alter ego

     02:57PM 10   instruction as to or, in fact, I'm taking alter ego, as far as

     02:57PM 11   Mr. Weston is concerned, out of the case.  I'm taking

     02:57PM 12   punitives out of the case.

     02:57PM 13            MR. McCLANAHAN:  Yes, Your Honor.  May we also,

     02:57PM 14   BlueSky and Weston, join in the response that Medela filed

     02:57PM 15   today to the motions that the plaintiff has raised?

     02:57PM 16            THE COURT:  Yes, you may.  Okay.

     02:57PM 17            MR. O'NEILL:  Your Honor, would you like to hear us

     02:57PM 18   on the motion for JMOL on the patent defenses?  It was a three

     02:57PM 19   parter and I think we have agreement on two parts.

     02:57PM 20            THE COURT:  Sure.

     02:57PM 21            MR. O'NEILL:  One part left.

     02:57PM 22            THE COURT:  This might be a good time to do that at

     02:57PM 23   the loss all testimony.

     02:57PM 24            MR. O'NEILL:  Our motion was for JMOL on patent

     02:57PM 25   defenses of enablement, best mode, and written description and
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     02:57PM  1   I take it from the defendant's response that they don't have

     02:58PM  2   any opposition to the motion on enablement and written

     02:58PM  3   description.

     02:58PM  4            THE COURT:  Okay.

     02:58PM  5            MR. O'NEILL:  We think you ought to grant that.

     02:58PM  6            THE COURT:  So, that being the case, I'll grant --

     02:58PM  7   I'll grant the motion on enablement and written description.

     02:58PM  8            MR. O'NEILL:  The third part is best mode which is a

     02:58PM  9   statutory requirement that at the time the patent or at the

     02:58PM 10   time the inventors filed their patent application they must

     02:58PM 11   disclose to the Patent Office the best mode or best way they

     02:58PM 12   know of carrying out the invention.  This was a defense that

     02:58PM 13   we thought was going to be the subject of Dr. Pizziconi's

     02:58PM 14   expert testimony since he did a report on it.  He didn't

     02:58PM 15   present it.  There's really been no evidence on it at all.

     02:58PM 16            The way I read the defendant's response is that

     02:58PM 17   they're relying on one or two questions that they asked of

     02:58PM 18   Dr. Argenta concerning his invention disclosure which is

     02:58PM 19   defendant's 131 -- Defendant's Exhibit 131, and that invention

     02:59PM 20   disclosure is dated September 1990, which is fourteen months

     02:59PM 21   prior to the filing of the patent application.  So, whatever

     02:59PM 22   they were thinking 14 months prior has absolutely no bearing

     02:59PM 23   on the statutory requirement to disclose the best mode at the

     02:59PM 24   time of filing the application.  I don't know how the jury

     02:59PM 25   could ever connect up a set of facts from September '90 and
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     02:59PM  1   construe it as some sort of best mode violation 14 or 15

     02:59PM  2   months later when the patent application was filed.  There

     02:59PM  3   really was no questioning of the witness along those lines and

     02:59PM  4   along the lines of what was your best mode when you filed your

     02:59PM  5   patent application.  So, we don't think there's any evidence

     02:59PM  6   in the record at all to support it.

     02:59PM  7            THE COURT:  Okay.  I have not had a chance to read

     02:59PM  8   your materials.  When we finish here, I want to go back to

     02:59PM  9   exhibits so we can get Kevin on his way.  But I want to make

     02:59PM 10   sure we're clear about how we're going to do the exhibits.

     02:59PM 11   So --

     02:59PM 12            MR. PARTRIDGE:  Your Honor, there are two cases in

     02:59PM 13   the response we filed and when you review it it may be helpful

     03:00PM 14   to have the cases.  May I approach?

     03:00PM 15            THE COURT:  Surely.

     03:00PM 16            MR. PARTRIDGE:  I think it will be pretty easy for

     03:00PM 17   you to resolve this.  It's a very short response and when you

     03:00PM 18   read it I think it's an easy issue to decide.  If ever there

     03:00PM 19   was an issue in patent law that fits the sort of normal thing

     03:00PM 20   you see going to a jury in your every day cases, this is it.

     03:00PM 21   This is a subjective issue.  The question is what did the

     03:00PM 22   inventor know prior to the filing of his application, what's

     03:00PM 23   in the application, and what does the evidence thereafter

     03:00PM 24   indicate with respect to that.  Experts, for the most part,

     03:00PM 25   totally irrelevant to this particular kind of determination.
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     03:00PM  1   It's a fact issue.  The experts, generally speaking, cannot

     03:00PM  2   assist the jury in resolving what amounts to sort of the scene

     03:01PM  3   of the accident kind of thing.  And what we have here is prior

     03:01PM  4   to the filing of the patent application, an invention

     03:01PM  5   disclosure which illustrated a number of different preferred

     03:01PM  6   ways of carrying out this invention and then they filed a

     03:01PM  7   patent application and shortly after that they file their

     03:01PM  8   second patent application, the '643, a continuation in part

     03:01PM  9   application.  Well, interestingly enough, in the in part part

     03:01PM 10   of the application, they put the drawings back in.  They were

     03:01PM 11   in the invention disclosure, but they didn't bother to put in

     03:01PM 12   the first application as preferred modes for carrying out the

     03:01PM 13   invention.  It's a fact issue for the jury to decide whether

     03:01PM 14   or not that course of conduct complied with the best mode

     03:01PM 15   requirement.  We don't need to call an expert with respect to

     03:01PM 16   that.  The facts are what they are.  It's a -- it's a fact

     03:01PM 17   issue for the jury and I think, Your Honor, I'm satisfied with

     03:01PM 18   your just taking a look at that short response which includes

     03:02PM 19   some of the testimony we rely upon on that point in making a

     03:02PM 20   determination.  I think it would be pretty straight forward.

     03:02PM 21            THE COURT:  I will do that at the break that we take

     03:02PM 22   here.

     03:02PM 23            MR. O'NEILL:  Just short -- the question is whether

     03:02PM 24   there are facts that create a jury issue here and the fact

     03:02PM 25   that in an invention disclosure 14/15 months prior to the
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     03:02PM  1   original application that there were some things described

     03:02PM  2   there that didn't make it in the application doesn't seem to

     03:02PM  3   me to create a fact issue.  There's really no questioning of

     03:02PM  4   the witness at trial about what he was thinking at the time he

     03:02PM  5   filed his patent application.

     03:02PM  6            I also find it interesting that in the subsequent

     03:02PM  7   patent application the things that are now alleged to have

     03:02PM  8   been left out of the original application make it into the

     03:02PM  9   subsequent application.  So, we really have to ask ourselves

     03:02PM 10   whether there can possibly be any inference, any supportable

     03:02PM 11   inference, that in the first application there was an

     03:03PM 12   intentional violation and intent to leave things out when they

     03:03PM 13   come back around and put them in the second application.  It

     03:03PM 14   makes no sense.

     03:03PM 15            THE COURT:  Let me read their stuff and then I'll let

     03:03PM 16   you know, Mr. O'Neill.  Thank you.  Okay.

     03:03PM 17            Now, we've talked about the exhibits.  Just to make

     03:03PM 18   sure, of course, Kevin needs to know what we've agreed to on

     03:03PM 19   the exhibits and I would take it that by tomorrow perhaps, by

     03:03PM 20   the end of the day, we're will have an agreement as to all

     03:03PM 21   exhibits so that we can have the exhibits ready on Monday to

     03:03PM 22   give to the jury.

     03:03PM 23            MR. PARTRIDGE:  I think we would be very surprised if

     03:03PM 24   we didn't work this one out, Your Honor.

     03:03PM 25            THE COURT:  Me, too.
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     03:03PM  1            MR. PARTRIDGE:  We've work it out --

     03:03PM  2            MR. MACON:  Jury is coming -- I don't know what time.

     03:03PM  3   The jury is coming back at 9:00?

     03:03PM  4            THE COURT:  Yes.

     03:03PM  5            MR. MACON:  Can we meet at 8:30?

     03:03PM  6            THE COURT:  Sure.  Be here at eight thirty and then

     03:03PM  7   if we can get that done, then Kevin needs to make a notation

     03:03PM  8   for his records as to what all exhibits have been admitted

     03:04PM  9   into evidence and then had talked about you guys doing a

     03:04PM 10   bracket -- I mean, a folder --

     03:04PM 11            MR. MACON:  A notebook?

     03:04PM 12            MS. COWART:  A notebook.

     03:04PM 13            THE COURT:  Notebook with all the exhibits in it or

     03:04PM 14   several -- in other words, not even worry about whether the

     03:04PM 15   notebook is full of plaintiffs.  It could be plaintiffs then

     03:04PM 16   defendants, whatever.  Have we agreed that's going to be

     03:04PM 17   something we can to get done?

     03:04PM 18            MS. COWART:  Yes, Your Honor.  You asked for two sets

     03:04PM 19   of those.  We just want to know when you want those delivered

     03:04PM 20   to the courthouse.

     03:04PM 21            THE COURT:  Well, it seems to me the best time to

     03:04PM 22   deliver them would be the -- end of the -- say by noon on

     03:04PM 23   Monday or, really, probably 3:00 o'clock on Monday, something

     03:04PM 24   like that, if that would -- if the 3:00 o'clock would make a

     03:04PM 25   difference, 3:00 o'clock would be fine, because I don't think
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     03:04PM  1   you'll finish arguing before then.

     03:04PM  2            MS. COWART:  That's fine.  Thank you.

     03:04PM  3            THE COURT:  So, Kevin, if you will coordinate.

     03:04PM  4   They're going to get two binders of all the exhibits so the

     03:04PM  5   jury will have with them two binders with all the exhibits in

     03:05PM  6   them and the jury can then look at those binders so they'll

     03:05PM  7   have ready reference to them.  And, Kevin, I think by 8:30 in

     03:05PM  8   the morning the parties will agree what all the exhibits are

     03:05PM  9   in the record so you can have that and put that in your file,

     03:05PM 10   in your papers.

     03:05PM 11            Okay.  Anything else we probably need for Kevin?

     03:05PM 12   You'll have the last agreed order for me to sign tomorrow.

     03:05PM 13   Okay.

     03:05PM 14            Today is the 13th.  You guys have done a great job of

     03:05PM 15   keeping the record straight.  I don't know how we could have

     03:05PM 16   done it without the cooperation we've received.

     03:05PM 17            MR. PARTRIDGE:  Your Honor, I just realized --

     03:05PM 18            THE COURT:  Excuse me one minute, Scott.  One minute.

     03:06PM 19   Let me talk to Kevin.  There's some confusion here.

     03:06PM 20       (Off-the-record discussion with clerk.)

     03:07PM 21            THE COURT:  Can I ask you -- Kevin has got a

     03:07PM 22   question.  I know -- I only wrote on one set.  Right, Kevin?

     03:07PM 23            You wanted to get the originals of the Court Exhibits

     03:07PM 24   and I wrote on them -- I wrote on the originals just kind of

     03:07PM 25   saying what I did and I'm just going to leave my writing on

                                                                        Page 4879

     03:07PM  1   the originals.  So, that will be fine.  Is that all?

     03:07PM  2            MR. PARTRIDGE:  Your Honor, I apologize for

     03:07PM  3   interrupting --

     03:07PM  4            THE COURT:  That's not a problem.

     03:07PM  5            MR. PARTRIDGE:  I didn't realize I was doing so.  I

     03:07PM  6   made a mistake.  I gave you two copies of the same case.  I

     03:07PM  7   had two different cases --

     03:07PM  8            THE COURT:  Let the law clerks hold them here and

     03:08PM  9   then we'll -- they'll make sure I get it straight when we --

     03:08PM 10            MR. PARTRIDGE:  And the page cites are actually in

     03:08PM 11   the briefs so you can find the relevant pages.

     03:08PM 12            THE COURT:  Okay.  Great.

     03:08PM 13            MR. MACON:  This is of no urgency.

     03:08PM 14            THE COURT:  Yes.

     03:08PM 15            MR. MACON:  Have you had a chance to think about the

     03:08PM 16   timing of the arguments including when we start, when we take

     03:08PM 17   breaks, and what we do with lunch?

     03:08PM 18            THE COURT:  Let's talk about that.  Let's just --

     03:08PM 19   Let's just see if we can -- Let me just make it -- We had

     03:08PM 20   talked about KCI having two hours and the defendants -- the --

     03:08PM 21   together having two and-a-half?

     03:08PM 22            MR. MACON:  That's correct.

     03:08PM 23            THE COURT:  Does that work with everybody?

     03:08PM 24            MR. SADLER:  Yes, sir.

     03:08PM 25            MR. McCLANAHAN:  Yes.
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     03:08PM  1            THE COURT:  So and, Mr. Macon, I guess you would take

     03:08PM  2   an hour and-a-half with --

     03:08PM  3            MR. MACON:  Something in that range.

     03:08PM  4            THE COURT:  Okay.  Say, between an hour and fifteen

     03:08PM  5   minutes, an hour and-a-half?

     03:08PM  6            MR. MACON:  That's fine, yeah.

     03:08PM  7            THE COURT:  Let's just say for -- say you took an

     03:08PM  8   hour and twenty minutes.

     03:09PM  9            MR. MACON:  That's probably --

     03:09PM 10            THE COURT:  And we would probably break that -- if

     03:09PM 11   you took an hour and twenty minutes, we could just go straight

     03:09PM 12   through.  Would that be okay?

     03:09PM 13            MR. MACON:  Absolutely.

     03:09PM 14            THE COURT:  Okay.  So, we can start at 9:00

     03:09PM 15   o'clock --

     03:09PM 16            MR. MACON:  I'm old but not that old.

     03:09PM 17            THE COURT:  I understand.  Well, I'm older than you.

     03:09PM 18   We go to 10:20 and then maybe take a twenty minute break which

     03:09PM 19   would bring us to 10:40, so we have -- we have about another

     03:09PM 20   hour, an hour and twenty minutes.  Are you going to argue

     03:09PM 21   next, Mr. McClanahan?

     03:09PM 22            MR. McCLANAHAN:  We haven't talked about who goes

     03:09PM 23   next but what we would suggest one of us, one of our sides do

     03:09PM 24   his argument and then we break for lunch and then come back

     03:09PM 25   and the other one do their argument and Mr. Macon do rebuttal.
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     03:09PM  1   That would be fine with us.

     03:09PM  2            THE COURT:  I think that would be fine.

     03:09PM  3            MR. MACON:  That's fine.

     03:09PM  4            THE COURT:  So, what that would mean is somebody --

     03:09PM  5   you've both agreed -- I don't know how you're doing it, you've

     03:09PM  6   both agreed to two and-a-half hours, so if somebody takes

     03:09PM  7   about an hour and fifteen minutes --

     03:10PM  8            MR. SADLER:  That would take us right to lunch.

     03:10PM  9            THE COURT:  That will take us right to lunch.  We'll

     03:10PM 10   break for lunch.  Have lunch in at, say, 12:15, just to be

     03:10PM 11   sure.  So we have lunch come in at 12:15.  We would come back

     03:10PM 12   at 1:30.  So, that would be another hour and, say, twenty

     03:10PM 13   minutes or so.  I just -- so, that would take us to --

     03:10PM 14            MR. MACON:  To --

     03:10PM 15            THE COURT:  Really, about 3:00 o'clock.

     03:10PM 16            MR. MACON:  About 3:00 o'clock.  Right.

     03:10PM 17            THE COURT:  About 3:00 o'clock.  And then, Mr. Macon,

     03:10PM 18   you would have 30 to 45 minutes.

     03:10PM 19            MR. MACON:  Right.  I assume you would take another

     03:10PM 20   break at that point.

     03:10PM 21            THE COURT:  Right.  Take another break.  Say --

     03:10PM 22            MR. MACON:  A fifteen?

     03:10PM 23            THE COURT:  A fifteen minute break.  Come back at,

     03:10PM 24   say, 3:15 or 3:20, and you would take about forty-five minutes

     03:10PM 25   and that will get us to about 4:00 o'clock.
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     03:10PM  1            MR. MACON:  That should do it.

     03:10PM  2            THE COURT:  I then I will tell the jury they can

     03:10PM  3   begin deliberations immediately or come back in the morning.

     03:10PM  4   It's their show.  I did tell the jury while I was talking to

     03:10PM  5   them that I will be gone Wednesday and Thursday, but I will be

     03:11PM  6   back Friday, so they -- they know that.

     03:11PM  7            MR. MACON:  And they're planning to deliberate all

     03:11PM  8   those days.

     03:11PM  9            THE COURT:  They are planning to deliberate all those

     03:11PM 10   days.  They've got to deliberate all those days, even when I'm

     03:11PM 11   gone.

     03:11PM 12            MR. SADLER:  How would you determine what -- are you

     03:11PM 13   going to take a straw poll to see if they want to meet for an

     03:11PM 14   hour and pick an foreperson --

     03:11PM 15            THE COURT:  Yes.  I would suggest they at least go

     03:11PM 16   get their foreperson selected and then 4:30 or so tell us if

     03:11PM 17   they're going to stay later or if they're going to go home or

     03:11PM 18   what their timing is.  I will say if we're going to go home

     03:11PM 19   would you tell us, but, you know, we kind of need to know what

     03:11PM 20   you're going to do.

     03:11PM 21            MR. McCLANAHAN:  Your Honor, will they be

     03:11PM 22   deliberating if they want to after hours, and if so, will they

     03:11PM 23   have air-conditioning?

     03:11PM 24            THE COURT:  That's a good question.  Can we is get

     03:12PM 25   air-conditioning during the evenings?
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     03:12PM  1            COURT SECURITY OFFICER:  I will certainly try.

     03:12PM  2            THE COURT:  We will ask GSA.

     03:12PM  3            MR. MACON:  I will tell the Court I've had that

     03:12PM  4   experience on several indications before and it's been very

     03:12PM  5   difficult.

     03:12PM  6            THE COURT:  Well, I'm going to tell them that I'm not

     03:12PM  7   in favor -- I've had juries go to 1:30 in the morning, but I

     03:12PM  8   don't -- I -- I don't think that would be wise in this case.

     03:12PM  9   I will just tell them this is a lot to go over, they just need

     03:12PM 10   to be patient.  There's no rush on this case.  They need to

     03:12PM 11   just get it done as they get it done and my recommendation

     03:12PM 12   would be that they never work past 6:00, but, of course,

     03:12PM 13   that's a recommendation, but I do think we do have trouble

     03:12PM 14   getting air-conditioning in here.

     03:12PM 15            MR. McCLANAHAN:  And we do have Ms. Herrera's classes

     03:12PM 16   going on --

     03:12PM 17            THE COURT:  Right.  She does have her classes.  By

     03:13PM 18   the way, Ms. Herrera -- what did -- I don't -- Ms. Herrera

     03:13PM 19   told me -- We could lose Ms. Herrera.  She told me that -- I

     03:13PM 20   believe she is leaving town Thursday afternoon or something.

     03:13PM 21   So, we could lose Ms. Herrera, but I -- if we lost her, we

     03:13PM 22   would be down to 9, but I would not bring anybody else in.  We

     03:13PM 23   would just have them continue.  But I would tell them I need

     03:13PM 24   somebody to call me so I can personally excuse her if we lost

     03:13PM 25   her.
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     03:13PM  1            MR. MACON:  Your Honor, is another judge or

     03:13PM  2   magistrate going to be covering for you while you're gone?

     03:13PM  3            THE COURT:  Yes.  I'll talk to the magistrate judges

     03:13PM  4   and ask one of them.  It will either be Judge Mathy or Judge

     03:13PM  5   Primomo, and I'll ask one of them to cover.  Absolutely.

     03:13PM  6            Okay.  So, I think the arguments will fit in very

     03:14PM  7   nicely.  It will -- it will fit in very nicely.  And will you

     03:14PM  8   all need access to the courthouse during the weekend to set up

     03:14PM  9   or --

     03:14PM 10            MR. MACON:  No, Your Honor.  We can do it tomorrow.

     03:14PM 11            MR. McCLANAHAN:  No, sir.

     03:14PM 12            THE COURT:  Can do it tomorrow then?

     03:14PM 13            MR. McCLANAHAN:  Yes, sir.

     03:14PM 14            THE COURT:  Okay.  Now we're coming to the

     03:14PM 15   instructions.

     03:14PM 16            MR. McCLANAHAN:  May I be excused now, Your Honor?

     03:14PM 17   I'm going to go work on argument.

     03:14PM 18            THE COURT:  You may.

     03:14PM 19            MR. McCLANAHAN:  Mr. Espey has got the whole matter

     03:14PM 20   under control.

     03:14PM 21            THE COURT:  I have no doubt.

     03:14PM 22            MS. HIGHMAN:  Your Honor, can we take like a two

     03:14PM 23   minute break so I can confer with my patent lawyer?

     03:14PM 24            THE COURT:  Sure.  Absolutely.  Let me go in -- Let's

     03:14PM 25   go in -- Let's go back and take a short break so I can --
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     03:14PM  1   Let's read these cases that you've given to us.  So, we'll

     03:14PM  2   take about a ten minute break.

     03:15PM  3       (Recess.)

     03:34PM  4            THE COURT:  Okay.  Thanks.  Please be seated.  On

     03:34PM  5   your motion, Mr. O'Neill, I've read the cases.  I'm going to

     03:34PM  6   let that go to the jury.  If this case rises and falls on best

     03:34PM  7   mode, I think we're all --

     03:34PM  8            MR. O'NEILL:  We've all done something terribly

     03:34PM  9   wrong.

     03:34PM 10            THE COURT:  -- we've all done something terribly

     03:34PM 11   wrong.  I will say if the jury answers the question for the

     03:34PM 12   defendants, you know, that might be one of the matters I -- I

     03:34PM 13   mean, I read your cases, Mr. Partridge.  It looked like to me

     03:34PM 14   there was a lot more information in those cases about best

     03:34PM 15   mode than there was in this case and so if the jury were to

     03:34PM 16   answer best mode in your favor, you may have a hard time

     03:35PM 17   holding onto that answer, I just want you to know.  It -- it

     03:35PM 18   looked pretty -- just great -- there seemed to be in the other

     03:35PM 19   case I read much more -- seemed to be a real battle on best

     03:35PM 20   mode and it was pretty -- pretty -- pretty fleeting in this

     03:35PM 21   case.

     03:35PM 22            MR. O'NEILL:  Agreed.

     03:35PM 23            THE COURT:  So --

     03:35PM 24            MR. O'NEILL:  Thank you, Your Honor.

     03:35PM 25            THE COURT:  If you wouldn't mind, would you both do
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     03:35PM  1   me the courtesy of preparing orders --

     03:35PM  2            MR. O'NEILL:  Yes, sir.

     03:35PM  3            THE COURT:  -- on your motions.  Make sure both sides

     03:35PM  4   see them so there's no question and I will sign the orders.

     03:35PM  5            MR. O'NEILL:  Okay.

     03:35PM  6            THE COURT:  Okay.  You know, I don't know if I'm

     03:35PM  7   going to -- I'll have to see what the jury says.  I may have

     03:35PM  8   to do an opinion on -- a little bit of an opinion to follow up

     03:35PM  9   on the issue of punitives, since it's not going to the jury at

     03:35PM 10   all.  But give me the order and if I need an opinion, I'll

     03:35PM 11   think about it and write it up.

     03:35PM 12            Okay.  Ms. Highman, are you -- Are you our lead guru

     03:36PM 13   you on this?  And -- I take it -- I guess what we ought to do

     03:36PM 14   is -- is just -- how many -- how many disagreements do we

     03:36PM 15   have?  Why don't we -- if you can tell me what the pages are,

     03:36PM 16   I'll start tabbing them.

     03:36PM 17            MS. HIGHMAN:  Okay.  On page -- I don't have the page

     03:36PM 18   numbers --

     03:36PM 19            THE COURT:  And, by the way, I'm going to let -- with

     03:36PM 20   your permission, I'm going to let Denver go and work on his

     03:36PM 21   other stuff and then we'll get him back here once I've made

     03:36PM 22   the decisions and you guys can -- can make your motions, make

     03:36PM 23   your objections.  Okay?

     03:36PM 24            MS. HIGHMAN:  I have no objections to that.

     08:49PM 25       (Recess. )
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     08:49PM  1            THE COURT:  Okay.

     08:49PM  2            MR. SADLER:  All right.  This will not be lengthy.

     08:49PM  3   But if I may proceed.

     08:49PM  4            THE COURT:  Okay.  Now, we are -- we have completed

     08:49PM  5   all the evidence.  Everybody has rested.  I have taken the

     08:49PM  6   Rule 50 motions and I have prepared the proposed -- the jury

     08:49PM  7   instructions and I will say that I have had considerable

     08:49PM  8   assistance in doing that from the lawyers, but even though I

     08:49PM  9   have received that assistance, there are still some objections

     08:49PM 10   the lawyers have to the instructions and so now I'm ready to

     08:49PM 11   receive the objections.  And before we do so, Ms. Highman, do

     08:49PM 12   you want to say something?

     08:49PM 13            MS. HIGHMAN:  Yes, Your Honor.  It's not at all clear

     08:49PM 14   that we need to do this, but out of an abundance of caution,

     08:49PM 15   we move for judgment as a matter of law on their counterclaims

     08:49PM 16   for declaration of invalidity, non-infringement, and

     08:49PM 17   inequitable conduct.

     08:50PM 18            THE COURT:  Okay.  Your Rule 50 motion is overruled.

     08:50PM 19            MS. HIGHMAN:  Thank you, Your Honor.

     08:50PM 20            THE COURT:  Okay.

     08:50PM 21            MR. SADLER:  May I proceed?

     08:50PM 22            THE COURT:  You may.

     08:50PM 23            MR. SADLER:  Yes.  I'd like to on behalf of Medela,

     08:50PM 24   Inc., and Medela AG, directing the Court's attention to

     08:50PM 25   Medela, Inc., and Medela AG's submission of proposed jury
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     08:50PM  1   instructions and proposed jury interrogatories which was filed

     08:50PM  2   with the clerk on July 13, 2006, we make the following

     08:50PM  3   objections to the proposed instructions a we understand

     08:50PM  4   they're being finalized by the Court:

     08:50PM  5            First, directing your attention to page 17 of our

     08:50PM  6   submission which deals with the issue of inducement.  We first

     08:50PM  7   renew our objection that there is legally insufficient

     08:50PM  8   evidence for any question of inducement to be submitted.

     08:50PM  9            Separate and apart from that, we do object to the

     08:50PM 10   Court including the phrase "should have known in the"

     08:50PM 11   instruction on defining "inducement" and our basis for that is

     08:51PM 12   we believe that now as the inducement instruction sits, there

     08:51PM 13   are literally four different mental states, states of mind,

     08:51PM 14   that the jury is being told to evaluate ranging from

     08:51PM 15   purposefully caused or encouraged another to infringe to

     08:51PM 16   knowingly to should have known and now with the inclusion of

     08:51PM 17   these two extra sentences with respect to BlueSky we even have

     08:51PM 18   what potentially reads to me to be a strict liability-type

     08:51PM 19   standard saying that the sale of a device designed for use of

     08:51PM 20   an infringing system may support a claim of inducement.  So,

     08:51PM 21   my concern is by adding we have a negligence standard, we have

     08:51PM 22   a knowing standard, we have a purposeful standard, and we now

     08:51PM 23   have even a strict liability standard, that it's a hopeless

     08:51PM 24   mess and the jury is just going to arbitrarily pick and choose

     08:52PM 25   which of those four standards they are going to apply to the
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     08:52PM  1   evidence.

     08:52PM  2            I can tell you, I know Mr. Macon is going to argue

     08:52PM  3   the negligence standard.  I'm going to count -- I'm going to

     08:52PM  4   lose count how many times he's going to talk about, And those

     08:52PM  5   Medela defendants, they should have known, they should have

     08:52PM  6   known by selling the pump that that was going to contribute

     08:52PM  7   and cause the infringement.  And it's just wrong.  But that's

     08:52PM  8   in there now.  We object to it.  We think it's confusing and

     08:52PM  9   inappropriate.

     08:52PM 10            THE COURT:  Well, shall I just rule on these as you

     08:52PM 11   go along?

     08:52PM 12            MR. SADLER:  Please.

     08:52PM 13            MR. ESPEY:  Your Honor, should I join in --

     08:52PM 14            MR. SADLER:  I invite him to join in for the

     08:52PM 15   expediency of time.

     08:52PM 16            THE COURT:  You join in and then I'll rule.  Okay?

     08:52PM 17   BlueSky and Mr. Weston --

     08:52PM 18            MR. ESPEY:  Join.

     08:52PM 19            THE COURT:  -- join that objection.

     08:52PM 20            MR. ESPEY:  Yes.

     08:52PM 21            THE COURT:  You're overruled.

     08:52PM 22            MR. SADLER:  Thank, you.  Next, we object to the

     08:52PM 23   submission of both instructions and questions on a conspiracy

     08:52PM 24   to commit patent infringement.  In addition to the legal

     08:52PM 25   insufficiency of the evidence.  Additionally, our view is that
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     08:52PM  1   patent infringement is a purely federal claim, that you cannot

     08:53PM  2   hook it to a state law conspiracy claim.  Patent infringement

     08:53PM  3   preempts any other area of state law and for that reason no

     08:53PM  4   such cause of action exists.

     08:53PM  5            Secondly, under the Texas state conspiracy cases, you

     08:53PM  6   can only have a conspiracy to commit an intentional tort.

     08:53PM  7   There's specific case law we brought to Your Honor's

     08:53PM  8   attention, as you know, that says you can't have a conspiracy,

     08:53PM  9   for example, to be negligent.  Patent infringement requires no

     08:53PM 10   state of mind.  It's not negligence.  It's not knowing.  It's

     08:53PM 11   not intentional.  It's strict liability.  For that additional

     08:53PM 12   reason we think it's inappropriate to submit a conspiracy to

     08:53PM 13   infringe instruction and question.

     08:53PM 14            MR. ESPEY:  BlueSky and Richard Weston join in the

     08:53PM 15   objection.

     08:53PM 16            THE COURT:  And the objection is overruled.

     08:53PM 17            MR. SADLER:  Next, directing your attention to the

     08:53PM 18   issue of the federal false advertising instruction and claim

     08:53PM 19   which is addressed on page 60 of our submission, we object to

     08:53PM 20   the instruction concerning the jury is allowed to consider

     08:54PM 21   that unsubstantiated claims are false.  We think that

     08:54PM 22   misstates the law.  We think that alters the burden of proof.

     08:54PM 23   And for that reason we don't believe it should be included.

     08:54PM 24            MR. ESPEY:  BlueSky and Richard Weston join in the

     08:54PM 25   objection.
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     08:54PM  1            THE COURT:  And the objection is overruled.

     08:54PM  2            MR. SADLER:  Next, directing Your Honor's attention

     08:54PM  3   to the federal unfair competition claim, the instruction for

     08:54PM  4   which is on page 62 of the defendant's submission, we object

     08:54PM  5   to the failure to give the materiality instruction, that is

     08:54PM  6   the requested instruction that the deception must be material

     08:54PM  7   in that it must be likely to influence consumer's purchasing

     08:54PM  8   decisions.  We think in the absence of that instruction

     08:54PM  9   there's no causation element there and for that reason we

     08:54PM 10   object to its omission.

     08:54PM 11            MR. ESPEY:  BlueSky and Richard Weston join in the

     08:54PM 12   objection.

     08:54PM 13            THE COURT:  The objection is overruled.

     08:54PM 14            MR. SADLER:  The last item on page 48 of defendant's

     08:54PM 15   requested interrogatories and jury instructions.  The issue

     08:55PM 16   dealing with objective indicia of obviousness.  Understanding

     08:55PM 17   that the Court has now given some companion instructions on

     08:55PM 18   the issue of copying.  We don't believe that's appropriate.

     08:55PM 19   We don't believe the evidence supports that.  In addition

     08:55PM 20   since we have this rather strange bit of evidence that has

     08:55PM 21   come in where it was shown that Mr. Weston, not for the

     08:55PM 22   purpose of copying this invention, but for the purposes of

     08:55PM 23   applying for a totally different patent which the evidence

     08:55PM 24   shows to date he has not even gotten, it seems to me that

     08:55PM 25   interjects a different kind of copying into the case and the
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     08:55PM  1   Court ought to instruct the jury that whatever that is, that

     08:55PM  2   is not copying that relates to this objective indications

     08:55PM  3   concerning obviousness and in the absence of that instruction

     08:55PM  4   we think the jury will give inappropriate attention to and

     08:55PM  5   consideration of this evidence of Mr. Weston's copying of

     08:55PM  6   words for a patent application that has nothing to do with the

     08:55PM  7   issues in this case and for that reason we object.

     08:56PM  8            MR. ESPEY:  BlueSky and Richard Weston join in the

     08:56PM  9   objection.

     08:56PM 10            THE COURT:  I am going to overrule that.  I'm just

     08:56PM 11   curious.  Has anyone ever seen this happen in a patent case,

     08:56PM 12   this particular fact?

     08:56PM 13            MR. SADLER:  Copying somebody else's patent for --

     08:56PM 14            THE COURT:  Almost verbatim after --

     08:56PM 15            MR. PARTRIDGE:  I actually haven't seen it raised as

     08:56PM 16   an issue in a case.  What usually happens in a patent

     08:56PM 17   application, which, unfortunately, didn't come out very well,

     08:56PM 18   is that often times you will incorporate by reference other

     08:56PM 19   patents and other materials within the body of the

     08:56PM 20   specification, particularly in the background.

     08:56PM 21            THE COURT:  But saying that's what I'm doing --

     08:56PM 22            MR. PARTRIDGE:  Yes.  And he did do -- at one point

     08:56PM 23   in the middle of all that, he actually cited the application

     08:56PM 24   of Wake Forest from which he was pulling all the language.  I

     08:56PM 25   will say that I have not seen as much incorporation previously
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     08:56PM  1   as I saw here, but, you know, incorporation by reference is

     08:56PM  2   pretty -- pretty common.  It's just putting all those words in

     08:57PM  3   was more than what I personally have seen.  I have not seen

     08:57PM  4   this, however, as a -- as either a copyright issue, which may

     08:57PM  5   be -- maybe there is some copyright issue here, but I haven't

     08:57PM  6   certainly seen it as an issue in a patent case previously.

     08:57PM  7            MR. ESPEY:  It's an indictment of his lawyer, not

     08:57PM  8   him.

     08:57PM  9            THE COURT:  I understand.  I bet there's going to be

     08:57PM 10   a great argument made about that.  But I overrule the

     08:57PM 11   objection.

     08:57PM 12            MR. SADLER:  We have one final objection concerning

     08:57PM 13   the damages issue that I'll defer to Ms. Mayor to present and

     08:57PM 14   then that will conclude our objections.

     08:57PM 15            THE COURT:  Wise choice.

     08:57PM 16            MS. MAYOR:  Thank you, Your Honor.  Well, Medela

     08:57PM 17   objects to the jury form that is going to be submitted to the

     08:57PM 18   jury because it does not include certain proposed jury

     08:57PM 19   questions that Medela has submitted.  Specifically, on the

     08:57PM 20   proposed jury verdict form that was filed today with the

     08:57PM 21   Court, question 29 on lost profits, we object to the -- that a

     08:58PM 22   question asking the percentage of BlueSky's sales to which KCI

     08:58PM 23   and Wake Forest have proven they are entitled to recover lost

     08:58PM 24   profits damages, we believe that it is the plaintiff's burden

     08:58PM 25   of proof on showing that they're entitled to recover lost
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     08:58PM  1   profits damages and that it's, therefore, to put a specific

     08:58PM  2   question to the jury asking for a specific percentage

     08:58PM  3   specifically by number.

     08:58PM  4            MR. ESPEY:  BlueSky and Richard Weston join in the

     08:58PM  5   objection.

     08:58PM  6            THE COURT:  And it's overruled.

     08:58PM  7            MS. MAYOR:  And then with respect to the reasonable

     08:58PM  8   royalty question, question 31 specifically, we object that the

     08:58PM  9   Court is not submitting a question seeking a royalty rate

     08:58PM 10   percentage that will apply to the damages that KCI and Wake

     08:58PM 11   Forest are claiming that they are to recover.  I believe that

     08:59PM 12   the Federal Circuit has made clear that there are separate

     08:59PM 13   analyses for rate and base in a reasonable royalty analysis

     08:59PM 14   and that it is error not to include a question regarding the

     08:59PM 15   appropriate royalty rate.

     08:59PM 16            MR. ESPEY:  BlueSky and Richard Weston join in the

     08:59PM 17   objection.

     08:59PM 18            THE COURT:  And it's overruled.

     08:59PM 19            MS. MAYOR:  Also, with respect to question 31 and

     08:59PM 20   following question 32, stemming from the Court's not asking

     08:59PM 21   the question with respect to percentage, the sales to which

     08:59PM 22   they're entitled to recover lost profits damages, we believe

     08:59PM 23   it is error not to also ask what percentage of sales to which

     08:59PM 24   KCI and Wake Forest have proven they are entitled to recover

     08:59PM 25   reasonable royalty damages.
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     08:59PM  1            MR. ESPEY:  BlueSky and Richard Weston join in the

     08:59PM  2   objection.

     08:59PM  3            THE COURT:  It's overruled.

     08:59PM  4            MS. MAYOR:  And the last objection that we have is

     08:59PM  5   that the verdict form as submitted to jury will not include

     08:59PM  6   Medela proposed jury question 32 which separately asks the

     09:00PM  7   jury to find what the royalty base would be in calculating

     09:00PM  8   reasonable royalty damages.  Again, we have Federal Circuit

     09:00PM  9   precedent has indicated that it's a rate times base analysis

     09:00PM 10   and it's error not to specifically ask what the damages base

     09:00PM 11   is for reasonable royalty purposes.

     09:00PM 12            MR. ESPEY:  BlueSky and Richard Weston join in the

     09:00PM 13   objection.

     09:00PM 14            THE COURT:  It's overruled.

     09:00PM 15            MS. MAYOR:  And that is it.

     09:00PM 16            THE COURT:  Good work, Ms. Mayor.  Now, I'll hear

     09:00PM 17   from -- Let me hear from Mr. Espey and then I'll hear from

     09:00PM 18   you.

     09:00PM 19            MR. ESPEY:  There's no additional objections.

     09:00PM 20            THE COURT:  Thank you very much.  Now, Ms. Highman.

     09:00PM 21            MS. HIGHMAN:  I have a -- Out of an abundance of

     09:00PM 22   abundance of caution, in case my reference to Rule 50 was not

     09:00PM 23   sufficient, it's our position that there is legally

     09:00PM 24   insufficient evidence to go to the jury on the defendant's

     09:00PM 25   counterclaims asking for a declaration of invalidity,
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     09:01PM  1   non-infringement, and inequitable conduct.

     09:01PM  2            THE COURT:  And certainly that's an appropriate

     09:01PM  3   amendment to your Rule 50 motion, but it's overruled anyway.

     09:01PM  4            MS. HIGHMAN:  Thank you, Your Honor.  On the verdict

     09:01PM  5   form, KCI and Wake Forest object to breaking out the false

     09:01PM  6   advertising claim to ask the jury about particular exhibits on

     09:01PM  7   the basis that generally speaking in a verdict form you don't

     09:01PM  8   ask the liability question by pieces of evidence.

     09:01PM  9            THE COURT:  That's overruled.

     09:01PM 10            MS. HIGHMAN:  On the instructions, the instruction

     09:01PM 11   regarding objective indications concerning obviousness, KCI

     09:01PM 12   and Wake Forest object to the omission of what had been item

     09:01PM 13   number 3 in the list of factors, whether others were

     09:01PM 14   unsuccessful in making the invention.

     09:02PM 15            THE COURT:  That's overruled.

     09:02PM 16            MS. HIGHMAN:  On that same instruction, KCI and Wake

     09:02PM 17   Forest object to the Court's decision to omit the language

     09:02PM 18   that we tendered regarding the explanation of the various

     09:02PM 19   factors.

     09:02PM 20            THE COURT:  That's overruled.

     09:02PM 21            MS. HIGHMAN:  And actually, Your Honor, I'm not sure

     09:02PM 22   that our tender of this information is on file and so I think

     09:02PM 23   I would like to file something so that it's in the record what

     09:02PM 24   that would have been.

     09:02PM 25            THE COURT:  Absolutely.  And the record should show
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     09:02PM  1   that the parties have presented to me thoroughly their views

     09:02PM  2   of how the instructions should read and if any party feels

     09:02PM  3   like that they need to file something to make sure that it's

     09:02PM  4   clear what was before the Court, they should do so.  You all

     09:02PM  5   have -- All of you, all parties, plaintiffs, the two separate

     09:02PM  6   defendants in the case, they've all done a wonderful job of

     09:03PM  7   submitting their proposals.  It may not be in exactly the form

     09:03PM  8   that would allow the appellate court to track what happened

     09:03PM  9   here, so you're given leave to file what you have before me

     09:03PM 10   just so it's in a format that the appellate court can track.

     09:03PM 11            MS. HIGHMAN:  Thank you, Your Honor.  And then

     09:03PM 12   finally on both the instruction and the question on the

     09:03PM 13   verdict form for unclean hands, KCI and Wake Forest objects to

     09:03PM 14   the instruction and the question on the verdict form on the

     09:03PM 15   basis of there's legally insufficient evidence upon which a

     09:03PM 16   jury can find that KCI or Wake Forest are guilty of conduct

     09:03PM 17   involving fraud or bad faith in connection with their attempt

     09:03PM 18   to enforce the '643 and '081 patent against BlueSky, Richard

     09:03PM 19   Weston, Medela AG and Medela, Inc., and on the grounds that

     09:03PM 20   this is not a question for the jury, this is a question for

     09:03PM 21   the Court to decide.

     09:04PM 22            THE COURT:  Did you want to add something?  You --

     09:04PM 23            MR. FERRELL:  May I confer just a moment, Your Honor?

     09:04PM 24            THE COURT:  Sure.  Absolutely.

     09:04PM 25            MR. ESPEY:  Your Honor, upon reflection, I came up
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     09:04PM  1   with a couple of objections.

     09:04PM  2            THE COURT:  I'm going to let you do so.

              3            MR. ESPEY:  Thank you, Your Honor.

     09:04PM  4            THE COURT:  Okay.  That's no problem.  Let them

     09:04PM  5   finish and you can do it, Mr. Espey.  Not a problem.

     09:04PM  6            MS. HIGHMAN:  Out of an abundance of caution, we

     09:04PM  7   object to the Court instructing the jury -- On validity?

     09:04PM  8            MR. FERRELL:  One second, Your Honor.

     09:04PM  9            THE COURT:  Sure.

     09:05PM 10            MS. HIGHMAN:  For the same reason that we move for

     09:05PM 11   judgment as a matter of law that there is not legally

     09:05PM 12   sufficient evidence on the validity and the inequitable

     09:05PM 13   conduct counterclaims, we object to giving the jury

     09:05PM 14   instructions and questions on those issues.

     09:05PM 15            THE COURT:  Overruled.

     09:05PM 16            MS. HIGHMAN:  Thank you.

     09:05PM 17            THE COURT:  Okay, Mr. Espey.

     09:05PM 18            MR. ESPEY:  Thank you, Your Honor.  BlueSky and

     09:06PM 19   Richard Weston object to the submission of Richard Weston

     09:06PM 20   individually on the contributory infringement claim as without

     09:06PM 21   a -- without a question on alter ego.

     09:06PM 22            THE COURT:  Overruled.

     09:06PM 23            MR. ESPEY:  BlueSky and Richard Weston also object to

     09:06PM 24   the submission of Wake Forest on the federal false advertising

     09:06PM 25   as -- as there's been no showing that Wake Forest is a
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     09:06PM  1   competitor of either Richard Weston or BlueSky.

     09:06PM  2            MR. SADLER:  And I'd like to join that.  Medela and

     09:06PM  3   Medela, Inc., and Medela AG both join that.

     09:06PM  4            THE COURT:  Okay.  That's overruled.

     09:06PM  5            MR. ESPEY:  We'd like to make the same objections on

     09:06PM  6   the federal unfair competition claim.

     09:06PM  7            MR. SADLER:  And Medela, Inc., Medela AG will join

     09:06PM  8   that objection.

     09:06PM  9            THE COURT:  That's overruled.

     09:06PM 10            MR. ESPEY:  And the same objection again on the

     09:06PM 11   common-law unfair competition claim.

     09:06PM 12            MR. SADLER:  And, likewise, Medela, Inc., Medela AG

     09:06PM 13   will join that.

     09:06PM 14            THE COURT:  That's overruled.

     09:06PM 15            MR. ESPEY:  That's it.  Thank you, Your Honor.

     09:06PM 16            THE COURT:  That's good work.

     09:07PM 17       (Recess.)
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